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ERRATA,

Upon page 12, sixth line, strike out ‘‘truth,” and insert ‘“honesty, i. e., fair
dealing.”

Upon page 243, third line from the bottom, strike out “and”’ and insert
“of,”” s0 as to read, ‘“levy of an execution.”
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CASES

IN THE

SUPREME JUDICIAL COURT

OF THE

STATE OF MAINE.

LrewerLyy Powers vs. THEODORE. CARY.
Amendment. Evidence. Libel. Practice.

In an action for a libellous publication concerning the plaintiff in his private
character, the judge may even after the testimony has been taken, allow
an amendment of the declaration, by the addition of an allegation that the
libel was published of and concerning the plaintiff in an official capacity.

‘When in a suit for a libel the first count is for damage to the plaintiff’s pri-
vate character, and there are other counts for injuries to his official and
professional character, the permission to insert in such first count these
words, ‘“‘of and concerning the plaintiff in his capacity as an attorney and
counsellor at law or as a collector of customs,” is immaterial, the court
instructing the jury that upon such first count he could recover only for
injuries inflicted upon his private character, and that on the second count
the jury could give damages for any injury to his character as a professional
man.

When the libellous matter is contained in a newspaper article, the plaintiff
need not read the whole article in evidence, but the defendant may do so.
The presumption of malice arising from the publication of a charge which, if
false, is libellous, is not rebutted by proof that the publisher had reason to

suspect the truth of the charges made.

The question of malice upon the part of the writer (who was not the publisher)
of a libellous article is immaterial.

VOL. LXIV. 1
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Powers v. Cary.

Whether or not the plaintiff is the person intended in the article alleged to be
libellous, and whether one or more fraudulent acts are charged therein, are
questions of fact for the jury.

Testimony bearing upon the general character of the plamtlﬁ is admissible
upon the question of damages only.

A witness cannot be allowed, upon direct examination, for the purpose of
strengthening her testimony to state that she has made the same statement
of the facts testified to by her at other times—immediately after they were
said to have occurred—to various persons.

ON EXCEPTIONS AND MOTION FOR A NEW TRIAL.

Acrion oN THE casE for two libellous articles published by the
defendant concerning the plaintiff. The report of the evidence
and the exceptions make a book of 248 pages. The declaration
set forth that, at the time of these publications, the plaintiff, a
citizen of Houlton, had been for many years a practicing attorney,
_ relying for a livelihood upon his profession; holding also public
office, and in good repute as a moral citizen; that the defendant,
proprietor, publisher and editor of a paper called the Aroostook
Times, printed weekly at Houlton, did on the twelfth and thir-
teenth of March, 1873, print in said paper the libellous article then
set out (in the first count) consisting of an affidavit made on said
twelfth day of March, by one Annie G. Cornelison, a colored ser-
vant in the family of G. B. Page, Esq., of Houlton, and of com-
ments thereon; which, the plaintiff alleged, were “designed to
cause the public to believe that he was of lewd and lascivious
character,” and that being a married man he had attempted to
seduce the negress and commit adultery with her, &e., &e.

The second count set out that the plaintiff “for many years had
been a resident of Ioulton and a practicing attorney and coun-
sellor at law in the courts of the United States and of the State
of Maine, and for four years had been collector of customs at
Houlton,” and held these positions on the thirteenth day of Jan-
nary, 1873, relying upon them for support, when the defendant,
desiring to deprive the plaintiff of his collectorship and to injure
him in his practice, &e., &c., “did then and there publish of and
concerning the plaintiff in his said capacity of collector of cus-
toms and in his said capacity as attorney and counsellor at law, in
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the Aroostook Times, &e., the following false, scandalons and ma-
licious paragraph and statement ;” which is then recited, so far as
it is made subject of complaint, the substance of it being (as the
innuendoes averred) that, in his determination to attain wealth,
the plaintiff had cheated clients and those for whom he had obtain-
ed pensions and bounties ; had reported to their creditors honest
business men of good standing as verging on insolvency, so as to get
fees out of collections ; and had some one sign as informer in order
to cheat the government out of a quarter of the value of seizures, &e.

The defendant pleaded not guilty, and justitied by setting up
the truth of the statements. In answer to the second count he
specified sixteen transactions which he proposed to prove, as sus-
taining the charges in the article of January 30th, 1873.

The plaintiff read so much of this article as supported his dec-
laration, and the defendant claimed that the whole should then be
read but the presiding judge ruled that the plaintiff need only read
8o much as he complained of, and that the defendant, if he chose,
could put in the rest with his testimony.

This editorial was written by a brother of the defendant, Dr.
George Cary, who was called as a witness by the defence and in-
quired of as to his motive in writing it, and whether or not he had
any feelings of malice toward Mr. Powers; to this the plaintiff
objected and it was excluded.

Miss Cornelison was a witness for the defence and was asked if
shenarrated the occurrences as set forth in her affidavit to Mrs. Page
and others immediately after they happened ; and Mrs. Page was
asked if Annie told her of them, and how she (Annie) then ap-
peared ; whether angry and excited or otherwise. These ques-
tions were excluded upon the plaintiff’s objection.

Against the plaintiff’s objection, the defendant testifying in his
own behalf was permitted to state that he had no ill-will or malice
toward Mr. Powers, when the articles were published, and that he
believed them to be true. His counsel argued that this rebutted
the idea of malice.

The defendant claimed that the plaintiff’s name did not appear
in so much of the article of January 30, 1873, as was read to the
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jury, and that no evidence had been introduced to prove him the
person intended ; and therefore that there could be no recovery
upon the second count. The presiding judge left it to the jury to
find from the evidence whether or not Mr. Powers was the person
" intended.

A large number of witnesses were called upon both sides to prove
Mr. Powers’ reputation for truth and chastity. The jury were told
to consider this only in case they came to the question of damages.

It was contended by the plaintiff that the allegation that “clients
were cheated in ways so deft,” &e., (as stated in the article of Jan-
uary 30 upon which the second count was based) could only be
justified by proof of several acts of fraud; while the defendant
claimed that a single act proved would be a justification for the
publication of that charge. The judge told the jury the language
was susceptible of meaning several acts—a course of dealings—
but left it to them to determine what it meant.

To the several rulings, adverse to his views above mentioned,
and to other rulings indicated in the opinion, the defendant ex-
cepted, the plaintiff having obtained a verdict for $5,508, which
the defendant moved to have set aside as against evidence and be-
cause the damages were excessive.

The court inquired if counsel had any requests to make for in-
structions, and the defendant presented eleven which he desired to
have given to the jury. The first was: “That, inasmuch as the
libel set out in the first count is not alleged to have been published
of and concerning the plaintiff in his capacity as attorney and
counsellor at law, or as collector of customs, or as a married man,
but only of and concerning him individually, he can recover dam-
ages only in that one capacity.” To this the judge replied that, as
the trial and testimony had proceeded as if the writ were in due
form, he should allow an amendment by inserting the words *“of

“and concerning the plaintiff in his capacity as an attorney and coun-
sellor at law, or as a collector of customs.”

Joseph Baker for the defendant.
A. G. Jewett, C. M. Herrin and L. Powers for the plaintiff.
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ArppreroN, C. J. This is an action for a libel in which the
plaintiff obtained a verdict. The case comes before the court
upon exceptions to the ruling of the justice presiding, and upon a
motion for a new trial.

Numerous exceptions have been alleged which we propose to
examine and discuss.

I. The first count relates to the plaintiff as an individual.
The libellous article upon which it is based does not refer to
him as an attorney or as a collector of customs. There is no im-
putation of professional or official misconduct. With the insertion
of the proposed amendment to which exception was taken, the
count still refers to a libel imputing personal, and not professional
or official misbehavior. To maintain an action on the ground
that the libel was injurious to the plaintiff in his professional or
official character, it must relate to such character and must im-
pute misconduct therein. If the publication is libellous in itself
an averment of the plaintiff’s professional or official character is
not a ground of demurrer, though the libel cannot apply to
such character. Gage v. Robinson, 12 Ohio, 250. With the
amendment, the plaintiff could recover for damages only so far
as the libel refers to him as an individual. Even though he had
not been an attorney or collector of customs, he could have re-
covered for the individual damages though describing him as such
when it was not the fact. Zewis v. Walton, 3 B. & C., 138.

In relation to the first count, in which the amendment was
made, the counsel for the defendant requested the court to instruct
the jury “that inasmuch as the libel set out in the first count, is
not alleged to have been published of and concerning the plaintiff
in his capacity as attorney and counsellor at law, or as collector
of customs, or as a married man, but only of and concerning him
individually, he can recover damages only in that one capacity.”

The presiding judge had already instructed the jury “to take
into consideration and give damages for the injury necessarily
inflicted upon the character of the plaintiff, if any, under the
count which is set forth on the affidavit, which pertains to private
character, for any injury inflicted upon his private character.”
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That there may be no mistake in this respect, when referring to
the second count, he instructs them that they may give damage
under that “for any injury to his character as a professional man.”
The instructions as to the first count, after the amendment, re-
mained without change or modification. They were to give dam-
ages “for any injury inflicted upon his (plaintiff’s) private charac-
ter.” It was not necessary that they should be repeated. This
instruction would have done no good. Nor indeed was it
requested. The instructions as given were the guide and rule for
the jury in relation to the first count and they were left un-
changed.

As no instructions had been given authorizing the jury to give
damages on account of the plaintiff ’s relations as a married man,
there was no need of negativing his right to recover because of
such relations. The grounds upon which damages could be given
were expressly stated, and this statement excluded what was not
so stated. The remark however of the justice presiding, implied-
ly affirmed, if affirmance was required, the proposition of the
counsel for the defence.

The amendment could have done no injury, as the basis
of damages was not thereby enlarged. As the jury were not
authorized to increase the damages in consequence of the amend-
ment, we cannot presume they did so.

In Barnes v. Trundy, 31 Maine, 321, it was held that no ac-
tion could be maintained for words spoken of a person with refer-
ence to his occupation, unless the declaration contained a distinct
averment that they were spoken of and concerning him and of and
concerning his occupation. But the first count contains no aver-
ment whatever, concerning the occupation of the plaintiff, nor
were the jury in any way authorized to consider his occupation in
assessing damages for the libel set forth in the first count, but
were specially directed not to do so.

II. The plaintiff to make out his case read the libellous matter
on account of which he claimed to recover. The defendant
claimed that he should read the whole article. The court did not
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require him so to do, but said the defendant might put in the
whole libel which he did.

The plaintiff put in what constituted the grievance of which he
complained. His case was then made out. There was nothing
more for him to do if the words were libellous. The defendant
read the rest of the article which contained the libellous matter.
The whole was before the jury. If the rest of the article miti-
gated, modified or destroyed the injurious effects of what the
plaintiff had read, the defendant had the full benefit of this.

The counsel for the defendant in support of his exception to the
judge’s not requiring the plaintiff to read the whole article has
referred to 2 Greenl. on Evid., § 423, where it is said: “if the
libel is contained in a letter or a newspaper, the whole writing or
paper is admissible in evidence.” But the whole paper was re-
ceived and read in evidence. The citation is far from supporting
the doctrine contended for that the court as matter of law was re-
quired to compel the plaintiff to read more than was necessary to
make out his case. The case of Cooke v. Hughes,R. & M., 112,
is cited by Greenleaf in support of the text. Upon recurring to
that case, it will be found that the ruling of the justice presiding
was precisely in accordance with the law laid down. The plain-
tiff had read all that he deemed necessary. The defendant’s
counsel claimed that he had aright to have the whole article read,
but this was strenuously resisted by the counsel for the plaintiff.
Abbott, C. J., says: “I do not recollect an instance of an action in
which the defendant has been prevented from reading the whole
of the publication complained of. . . . I have always under-
stood the defendant has a right to have the whole publication
read.” It was so read.

III. The plaintiff had called one Clark to prove publication by
the defendant. In his direct examination he had inquired as to
what the defendant said when the libel was handed him.

The defendant being called, the question was put by his counsel,
as to what was said on that occasion about the publication. To
this inquiry the plaintiff’s counsel objected, but upon the sugges-
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tion of the defendant’s counsel that it related to the conversation
with Clark, the court permitted it to be answered, remarking at the
same time that it was only admissible to contradict him. _

The objection of the plaintiff’s counsel to the question was over-
ruled at the instance of the defendant’s counsel. It nowhere ap-
pears that the counsel for the defendant desired it to be admitted
generally or objected to the limitation imposed upon the evidence
Dby the court. The questions proposed by him had been answered
notwithstanding the objections interposed, and if he desired any
qualification of the limited admission, which he deemed important,
he should have so requested. '

IV. The defendant was asked by his counsel if he had any ill
will or malice toward the plaintiff, to which he replied that he
had not.

He was then asked if he had heard similar reports in relation
to the plaintiff to those contained in the affidavit of Annie G.
Cornelison, and whether that fact was an additional inducement
to publish the article in question.

Both these inquiries were excluded and properly excluded.
The first involved the admission of hearsay evidence, and was in-
admissible. The second assumed "the first as answered, and is
based upon the assumption of the answer giuen; but as the first
inquiry was not permissible upon legal principles the second must
abide the same result.

The object of the inquiry was to rebut malice, but the presump-
tion of malice arising from the publication of a charge, which if
false is libellous, is not rebutted by proof that the publisher had
reason to suspect and believe the truth of the charges made.
Usher v. Severance, 20 Maine, 9. A publication in a newspaper,
if false, is actionable, though the editor believed it to be true and
acted in good faith ; and the law will imply malice from the pub-
lication. Smart v. Blanckard, 42 N. H., 137. In Jellison v.
Goodwin, 43 Maine, 287, it was held that legal malice was not
inconsistent necessarily with an honest purpose.

The words being libellons and not privileged and malice being
an inference of law, the evidence was not admissible to disprove
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malice in law, and malice in fact had been fully and absolutely
negatived and disproved so far as that could be done by the testi-
mony of the defendant.

Indeed, evidence of general reports that the defendant is guilty
of the imputed offence is inadmissible, as well in mitigation as in
justification. Mapes v. Weeks, 4 Wend., 659.

V. The libellous article was written by George Cary, a brother
of the defendant. He was a witness in the case, and this ques-
tion was proposed to him: “State whether you had any informa-
tion upon which you relied to base the several charges.” The
answer to this question was excluded, except so far as the witness
had personal knowledge of facts to which he could testify.

This question pre-supposes hearsay, and the inferences drawn
by the witness from such learsay and is obviously inadmissible.
Whether there was or was not malice on the part of the witness
is immaterial. The defendant was in no way responsible for the
acts of his brother, or for his state of mind. He was only liable
for his own acts.

VI. The first count is based upon the publication of an affida-
vit made by Annie G. Cornelison, whose deposition was read in
the defence.

After testifying to the truth of the affidavit, this question upon
the direct examination was proposed : “Please state whether you
complained to Mrs. Page and others about what Powers said and
did to you, and if so, to whom did you complain, and how soon
after you had seen him at various times #”

Answer. “I did so complain to Mrs. Page and to Miss Esther
Sutherland, and Katie Carpenter and Jennie Donnel were also
present, immediately after I came into the house on the Saturday
night. At other times I spoke of them soon after.”

This question and answer was excluded, and rightly so. “We
think it is very clear,” observes Hubbard, J., in Deshon v. Mer-
chants’ Insurance Company,11 Mete., 199, ¢ that a witness ean-
not be allowed to state, on the direct examination, that he com-
municated to third persons, at prior times, the same or other par-
ticular facts, with a view of strengthening his testimony.”
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It is true that at a subsequent stage of the trial, this question
and answer was received. It had been excluded, notwithstanding
the defendant’s objection. Its subsequent reception was at his
instance, or in aceordance with his views. But that could not en-
large his rights. It only removed one ground of exception which
otherwise he might have had.

In this stage of the case, the defendant offered to show by Mls
Page that on the Saturday evening in question Annie made a
complaint to her and others of having been insulted, and that she
appeared excited and angry, which was excluded.

This evidence was properly excluded. The affidavit and the
answers in the deposition of the witness were under oath—under
the highest sanction for truth known to the law. It is no corrob-
oration to prove that when free trom those sanctions she had
made similar statements. It is an attempt to corroborate higher
and more reliable testimony by an inferior description of proof—
by what is mere hearsay. The case of Com.v. Wilson,1 Gray,
337, applies only to a case where an attempt was made to im-
peach a witness on cross-examination and is entir ely mapphcable
to the case at bar.

Proof that the witness was excited or angry when she made
certain statements was excluded. The statements being exclud-
ed, the appearance of the witness became obviously immaterial,
for the cause of her excitement and anger was unknown. Besides,
the appearance and manner of a witness—that she is excited and
angry—when certain statements are made, are not evidentiary of
the truth of such statements, unless excitement and anger are to
be deemed as circumstances corroborative of what is said in those
frames of mind.

VII. The plaintiff introduced the declarations of Annie G.
Cornelison, contradicting what was stated in her affidavit, and that
she did not know what was contained therein.

The defendant offered to prove her declarations at the time in
accordance with her aftidavit, and that the affidavit was read to
her and assented to by her as true. This evidence was excluded.
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It is well settled that a witness who is impeached cannot be
corroborated by proof that at other times he has made statements
in accordance with his present testimony. The discredit arising
from contradictory statements still remains. Com. v. Jenkins,
10 Gray, 485.

VIII. The defendant desired the court to instruct the jury
“that masmuch as the plaintiff is not named, or in any way desig-
nated in the libel set out in the second count, nor in any part of
the article read to the jury from which said count is extracted,
and no evidence whatever has been introduced to show that he
was meant by the article, the plaintiff cannot recover under this
count.” The court declined so to instruct them, but submitted it
as a matter of fact for the determination of the jury, whether the
plaintiff was “the person intended, alluded to and described in
the article” of the 30th of January, directing them to settle that
question from the facts and circumstances submitted in the evi-
dence before them.

The requested instruction was properly refused, because it with-
drew the consideration of the evidence from-the jury and re-
quired the court to assume a fact which it was for them to deter-
mine.

The publication of the articles was not denied. That the affi-
davit referred to the plaintiff was not questioned. Indeed, it al-
ludes to him by name. The declaration contains special aver-
ments connecting the publication with the plaintiff and showing
that it referred to him. The justification and the specifications of
facts upon which that justification rests refer to the plaintiff. In-
deed, the whole course of the testimony unmistakably shows such
to be the fact. Whether the plaintiff was the person intended in
the libel was to be determined by the jury. Van Vechten v.
Hopkins, 5 Johns., 211. It was submitted to their decision as
it should have been.

IX. The judge instructed the jury that “upon the question
whether the alleged libels are true or false, there was not to be
taken into consideration on the one side or the other any testi-
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mony put into the case bearing upon the general character of the
plaintiff. That evidence is to have a bearing only upon the ques-
tion of the amount of damages recoverable, if any are.”

These instructions are strictly in accordance with the law as
laid down in Stone v. Varney, 7 Metc., 93, where a justification is
pleaded. “This evidence,” remarks Dewey, J., “is to be applied
solely to the question of damages; and it would be the &uty of
the court to advise the jury that it could not be used to sustain
the justification, but was properly introduced becanse both ques-
tions were before them, and if the justification failed upon the
evidence applicable thereto, they would consider the evidence of
the character of the plaintiff, in assessing damages for the injury
occasioned by the defamatory words; but for other purposes, the
evidence would be irrelevant.”

X. The article charged as libellous contained this sentence :
“Riches to him simply consist in getting the money of others, and
not the rendering of an equivalent for services performed. So
the shortest way was the best. Clients have been cheated in ways
so deft and adroit as to elicit from distinguished brother lawyers
while commenting upon them the praiseworthy title of piracy.”

The question was raised whether the proof of any one of the
twelve specifications under this charge would be sufficient to estab-
lish a complete justification of its truth.

As to this the court instructed the jury ¢“as matter of law, that
the language of that charge is capable of the meaning that more
than one instance of cheating was intended by it ; and that they were
authorized to find from the evidence, whether such was the fact or
not ; that if they found that it was intended by the defendant to
charge more than one instance of committing fraud, then not less
than two instances should be proved to make out a justification
under such charge, and that proof of two instances would be sufli-
cient justification ; that if only one act of fraud was charged, only
one need be proved, to make out the justification ; that if more than
one fraudulent transaction was charged against the plaintiff in this
libellous article, and one only was proved, while such proof would
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not amount to a complete justification of the charge, it would go
in extenuation of the liability of the defendant for this libellous
matter, and in mitigation of damages therefor.”

If the meaning of the language referred to in the charge is to
be determined by the court, we think that upon a fair construe-
tion it refers to more than one instance of professional delin-
quency, and therefore that to make a complete justification the
defendant was bound to establish two of his specified cases of pro-
fessional misconduct. The charge in this view of the law is
therefore favorable to the defendant, inasmuch as they were au-
thorized, if they thought such the meaning of the words, to acquit
the defendant so far as relates to this charge, if only one instance
was proved. In other words, they might acquit with one instance
only proved, when upon the true construction two would be nec-
essary for a complete justification. The charge if erroneous was
s0 to the injury of the plaintiff.

But the charge as given was in strict accordance with the au-
thorities. The meaning of the defendant is a matter for the jury.
It is equally so, whether the words are ambiguous or not. If am-
biguous, the ambiguity was submitted to the jury, who were to
determine what was the meaning of the words used. In Street
v. Bragg, 10 A. & E,, 59 E. C. L., 906, the objection here taken
was interposed. “A question has been raised,” remarks Wilde,
C. J., in delivering his opinion “whether it was competent for the
jury to find the truth of the innuendo; and it is said that the
matter should not have been left to the jury. Undoubtedly it is
the duty of the judge to say whether a publication is capable of
the meaning ascribed to it by an innuendo; but when the judge
is satisfied of that, it must be left to the jury whether the publi-
cation has the meaning so ascribed to it. 1 think the letter was
capable of the meaning ascribed to it.” So in the case before us.
The words were capable of the meaning ascribed to them by the
plaintiff. Whether the meaning so ascribed was the trne mean-
ing, and if not, what was the meaning, was precisely what was
submitted to the jury.
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XTI. The instruction in relation to seizures by the plaintiff was
entirely favorable to the defendant. The court instructed the
jury that the article charged an impossible offence; that if the
plaintiff through mistake of the law attempted an impossible
fraud, proof of such attempt would be a justification ; and that
if there was no justification made out the damages would be only
such as would arise from a charge of an offence, which on its
face could not possibly have been committed. The instructions
on this point could not have harmed the defendant.

An examination of the exceptions satisfies us that the defendant
has no just ground of complaint on account of the rulings of the
justice presiding at the trial.

The defendant moves to set aside the verdict on the ground of
excessive damages. The charges made were grave, affecting the
personal, professional and official character of the plaintiff. They
concerned him socially, politically and in all the relations of life.
The defendant justified the charges made in some sixteen specifi-
cations of misconduct and failed in his justification. A justifica-
tion does not disprove malice, but rather confirms it. The defend-
ant is a gentleman of respectability and wealth. The charges
were sent broadcast over the community. Coming from such a
source, it could hardly be otherwise than that they should injure
the reputation and wound the feelings of the one against whom
they were made. There were numerous witnesses whom the jury
saw and heard. The trial occupied much time. The case was
elaborately and ably argued. The charge was clear, correct, im-
partial and sufficiently favorable to the defendant. The verdict
is large. The charges were of conduct, which if true were utter-
ly destructive of character. The question of damages is one
which the law submits to the jury. No imputation is made upon
their integrity of action. Parties litigant must bow to their deci-
sion as to that of the ultimate tribunal for the determination of
facts. Lxceptions and motion overruled.

Curring, Warron, Barrows, Danrorra and Prrers, JJ.,
concurred.
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Parker P. BurLEies, in equity,
v8.
Russe H. Wurre, administrator, de bonis non, et als.

Resulting trust—how established.

Under R. S., c. 82, §87, the plaintiff in a bill in equity, prosecuted against the
administrator and heirs of a deceased person, is precluded from testifying,
except in reference to such facts as are testified to by the administrator or
heirs, or in reference to such books or other memoranda of the deceased as
they put in.

To establish a resulting trust by parol the proof must be full, clear and con-
vincing, and must show a payment made at the time of the purchase by or
in behalf of the party asserting the existence of such trust for some definite
portion of the lands purchased.

Such payment may be made by a loan of cash or credit by the party taking
the title to the party claiming the trust to the amount of such latter party’s
share of the purchase money, in case he then and there becomes absolutely
responsible to the lender for the amount.

In this case there is satisfactory proof in the legal testimony and exhibits of
such aloan, and the lands purchased are subject to aresulting trust in favor
of the plaintiff to the amount of one-half of the lands and their net proceeds
upon proof of payment of all sums for which the trustee had an equitable
lien thereon. .

When a voluntary conveyance is made for an illegal purpose, e. g., to defraud
ordelay creditors, no trust arises which the fraudulent grantor or his heirs
can enforce in equity.

But where the only evidence of such fraudulent design is that the party was
in embarassed circumstances; and there were just debts to be secured and
legitimate ends to be answered by such conveyance, the fraudulent intent
will not be inferred.

The plaintiff at and before the time of the purchase was agent for the.owners of
the lands, having the care and management thereof for them. But the sale
was negotiated with the owners personally; a fair price was paid, and there
was no evidence of any unfair practice on the part of the plaintiff to pro-
cure the sale; the owners never complained, or sought to avoid the sale;
held, that under these circumstances the plaintiff was not preciuded from
asserting a resulting trust in his own favor as to an undivided half of the
lands purchased.

BiLL v EQuITY to obtain account and conveyance of one-half
of certain lands, the legal title to which was in the late James
‘White, but in which the complainant claimed an equitable interest
under the circumstances sufliciently stated in the opinion.
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Albert W. Paine and Madigan & Donworth for the com-
plainant.

Joseph Granger, L. Powers and C. M. Herrin for the res-
pondents.

Barrows, J. The complainant claims that certain valunable
tracts of wild land situated in Amity, Deerfield and Littleton,
and conveyed by different parties in 1859, 1868 and 1869 to the
late James White of Belfast, deceased, (of whose estate his son
Russell H. White is administrator de bonis non, and the other
respondents are heirs at law) were purchased upon the joint ac-
count and for the equal benefit of himself and the said White, and
that said White at the time of his death held one-half of the un-
sold portions of said lands in trnst for the complainant together
. with a considerable balance in cash and notes, the proceeds of
partial sales made and permits granted.

The trust asserted is a resulting trust which the complainant
contends arises under an agreement entered into and subsequently
acted on by and between himself and said White prior to the first
purchage and substantially renewed as to each of the succeeding
purchases, the essential elements of which as stated by the com-
plainant were “that the land should be purchased for the equal °
benefit of both parties, that said White should make advance of
whatever cash might be necessary for the first payment, the same
to be charged against the property purchased, to be regarded as a
loan to be repaid out of the proceeds of the land, and that all sub-
sequent and further payments should be made from the avails of
the land purchased, the title of the land for convenience of doing
the business and for the security of said White to be taken in said
White’s name, but in trust notwithstanding for the equal benefit
of both, the said Burleigh assuming on his part and agreeing as
an offset and in consideration of said loan to oversee, manage and
control said property, grant permits, make sales, collect and pay
over the proceeds to said White for the payment of the purchase
money and interest and other expenditures.” :
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The defendants deny the existence of any such agreement be-~
tween the plaintiff and the intestate and contend that, without the
plaintift’s own deposition, which they insist is not admissible, the
case lacks that full, clear and unambiguous proof which is re-
quired to establish the existence of such a trust—that evidence of
the declarations of White is to be carefully scrutinized and
cautiously received—that the alleged agreement is void by the
statute of frauds, not being in writing and signed by White—and
that no payment having been made by the plaintiff’ at the time of
the purchase, nor any binding agreement to take and pay for his
share of the lands, no trust can arise by implication of law, because
such resulting trust must arise, if at all, at the time of the pur-
chase by reason of payments made at that time by the cestus que
trust for some aliquot part of the land—that the plaintiff was the
agent of the grantors of these lands and cannot be permitted to
assert an interest in the purchase of them, because of his confi-
dential relations with the prior owners; and finally that it ap-
pears in plaintiff’s deposition that at the time of the first of these
purchases he was considerably involved in debt and that that was
the reason that the purchase was made in White’s name, and there-
fore the law will not lend its aid to enforce a trust thus created
with a fraudulent design.

The testimony and exhibits laid before us are voluminous.

The case has been ably and thoroughly argued for both parties
with serupulous attention to the minute details of the testimony.

A statement of our conclusions upon the principal questions of
law and fact presented without particular allusion to the manifold
items of evidence, seems to be all that can now be useful or nec-
essary. ]

I. Although the plaintiff’s claim was asserted in the life time of
James White, and White’s attention was directly and urgently
called to it by the plaintiff, as shown by the correspondence be-
tween them, this suit is prosecuted against his administrator and
heirs. _

We are clear that the plaintiff is precluded by R. S., c. 82, § 87,

VOL. LXIV. 2
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“from testifying except in reference to such facts as are testified
to by the administrator or heirs, or in reference to such books or
other memoranda of the deceased as they put in. Zrowbridge v.
Holden, 58 Maine, 117.

Touching this matter, the rule is the same at law and in equity;
the amendment in Public Laws of 1873, ¢. 145, is not permitted
to affect cases then pending.

The.result is that so far as it tends to establish a case in his
own behalf, the deposition of the plaintiff becomes comparatively
unimportant. Little if anything contained in it can be regarded
as competent evidence under either of the exceptions stated in
§ 87.

Nor is this conclusion one which we would even seek to avoid.

The doubt expressed by chancellor Kent in Boyd v. McLean,
1 Johns. Ch., 582, whether parol evidence ever ought to have been
admitted to establish a resulting trust, in view of the danger and
uncertainty of this mode of proof and its tendency to induce per-
jury and consequent insecurity of paper and record titles, weighs
heavily against the admission of the testimony of a party to the
suit, seeking to establish such trust when the testimony of the
party originally adversely concerned, cannot be had because of
his death, and his representatives and heirs are thus without the
means of meeting a claim, which may be purely fictitious, by any
direct evidence.

We regard the limitations imposed by our legislature upon the
right of parties to testify in suits where the heirs and representa-
tives of deceased persons are parties, as eminently wise and just.
It is better that a negligent man should occasionally suffer a loss
which he has in part at least deserved by his carelessness, than to
subject the property of all to the machinations of the numerous
horde of unscrupulous adventurers in litigation at such an evident
disadvantage.

II. Nor are we inclined to rclax in any degree the rule adverted
to in most of the cases that in order to establish a resulting trust
by parol evidence, the proof must be full, clear and convincing.
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Obviously a claim so inconsistent with the tenor and ordinary
effect of deeds conveying real estate ought not to be allowed ex-
cept upon proof sufficient to satisfy a reasonable mind of its valid-
ity. The rule was early recognized in this State and so far as we
know has been rigidly adhered to. Buck v. Pike, 11 Maine, 9;
Baker v. Vining, 30 Maine, 121.

IIL. In the case before us, setting aside the plaintiff’s deposi-
tion, upon a careful consideration of the legitimate evidence, we
feel constrained to say that this satisfactory proof is found in the
acts and correspondence of the original parties—in the direct and
distinet admissions of James White to J. V. Putnam as to the
purchase of the Amity lands under circumstances and at times
when there seems little chance of mistake or mis-recollection—
in the numerous mutval accounts partly in the handwriting of
James White, and all found in his possession and among his papers,
which are not intelligible except upon the theory of a mutual ex-
pectation of joint and equal payments—in the frequent expressions
in the letters of White which are equally unintelligible except
upon that theory, and finally in the dilatory and faint denial (if it
can be called a denial) of the trust as to the lands in Amity when
. the plaintiff' called upon him to sign a written statement of the
contract, a denial which in itself implies an admission so far as re-
gards the Deerfield and Littleton lands, which appear to have
been managed in the matter of keeping the accounts in the same
manner as the earlier purchase in Amity, and very differently
from that which is indicated by the punctual annual settlements
in respect to the lands in Linneus for which the plaintiff acted as
Mr. White’s agent. ‘

o We are satisfied that the agreement respecting the purchase of
the several tracts was in substance as alleged in the plaintiff’s bill,
and notwithstanding the ingenious effort of defendants’ counsel to
show that there was no loan of cash or credit from White to Bur-
leigh, which Burleigh was bound to repay, we think the contrary
is manifest, and that the case comes within the principles laid

down in Buck v. Pike, ubi supra; Dudley v. Bachelder, 53
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Maine, 407 ; Boyd v. McLean,1 Johns. Ch., 582; Jackson v.
Stevens, 108 Mass., 94.

No promise in writing is necessary to bind a man to repay a
loan, and the mode in which that loan is invested with the con-
sent of the borrower would not affect his liability to make good
the amount to the lender.

Nor is it material, as we see in Buck v. Pike, that the loan
should be in cash. A loan of credit may be equivalent.

‘We cannot doubt that under the original agreement between
Burleigh and James White, the former became at once responsi-
ble to the latter for his half of the purchase money of the lands
as advanced for him by White, who also had as security therefor
the title to Burleigh’s half of the lands, and a personal claim.
against Burleigh for the amount thus advanced in his behalf and
for his benefit, as valid (though not so readily susceptible of proof)
as if Burleigh had given him on the spot his promissory notes for
the same.

IV. We think the whole case shows that it was for the legiti-
mate purpose of securing White for his advance of Burleigh’s
half of the purchase money, and to facilitate the transaction of
the prospective business in relation to the lands, that the title to |
the whole was taken in White’s name, and not, as is now contend-
ed by defendants’ counsel, with the unlawful design of defrauding
Burleigh’s creditors. .

That no trust which he or his heirs can enforce in equity will
result to the grantor in a voluntary conveyance made for any ille-
gal purpose, (as assuredly it would be, if made for the purpose of
defrauding or delaying creditors) is doubtless true. Perry on
Trusts, § 165 ; and numerous cases there cited.

But a frandulent design is not to be presumed; it must be
proved. We find no proof in the case that any creditors of the
plaintiff were defrauded or delayed. The inference that such was
the intention rests upon the admission of the plaintiff in his depo-
sition, that at the time of the Amity purchase he “was considera-
bly involved in debt, and for that reason we agreed that the pur-
chase should be made in his name.”
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This is not equivalent to an admission of any fraudulent design ;
nor do we think that such design is necessarily or justly inferable
from the statement.

The fact that Burleigh was in embarrassed circumstances pight
be a very good and perfectly legitimate reason why James White,
who was advancing as a loan to Burleigh one-half the amount of
the purchase money, should insist npon having all the security
which the title to Burleigh’s half of the land would give him, in
addition to Burleigh’s personal liability, and his promise of personal
supervision ; and it might also be a good reason why Burleigh
should accede to such claim for security, without any fraudulent de- -
sign whatever, on the part of either of the parties to the arrangement.

‘When the transaction can be accounted for as well upon the
supposition of fair dealing and honest intent, as of bad faith and
illegal design, the presumption will always be that the parties
were actuated by legitimate motives. We find no substantial
ground for imputing either to James White or to the plaintiff, the
fraudulent purpose suggested in argument.

V. It is insisted on the part of the defendants, that inasmuch
as Burleigh was the agent of the previous owners of the lands,
and had the care and management of them for said owners at the
time of the sale, he could not in right and equity become the pur-
chaser of an interest in them. If he had prostituted the fiduciary
relation in which he stood to the former proprietors to procure a
sale upon terms disadvantageous to them or to gain any undue
advantage to himself and White in the trade, this would be in-
deed a grave objection.

But all the negotiations for the sale were conducted by those
owners personally.

There is nothing to indicate that the sales were not made upon .
perfectly fair terms which were justly acceptable to the proprie-
tors. It would be for them, if anybody, to raise the objection.
In the mouths of those who represent James White, who was per-
fectly cognizant of the fact, it has little force.

The sellers have never complained, nor sought to avoid the sale.
Indeed, there is much in the case to show that they had no cause
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for complaint, and that whatever profit has grown out of the
purchase has been mainly owing to the skill, energy and time of
the plaintiff, gratuitously bestowed upon the subsequent manage-
ment of the property for the joint benefit of himself and James
White. Under these circumstances we cannot hold that the fact
that Burleigh had acted as an agent for the previous owners in
respect to these lands, constitutes an insuperable obstacle to the
maintenance of this bill. )

The case is not free from difficulty, and illustrates well the dan-
gers that beset the ownership of property in this indirect manner.
At more than one point it is obvious that it approaches “the dead
line,” beyond which the plaintiff’ would have been without remedy.

But upon the whole we- are satisfied that justice requires us to
declare the property subject to the resulting trust claimed in the
bill, and we think it may be done without violating the familiar
and salutary principles in equity hereinbefore adverted to.

The plaintiff claims, and the accounts presented indicate that a
sufficient sum had accrued frum stumpage and partial sales of the
land to pay the plaintiff’s indebtedness to James White, arising
from the loan by White, of plaintiff’s half of the purchase money.
But we find in the statement prepared by the plaintiff for White’s
signature (exhibit 57 G, C. F. W.), and in some of the accounts,
that which leads us to suppose that there may have been other in-
debtedness from Burleigh to White, to secure which it was under-
stood between them that White was to have a lien on the lands
and their proceeds. :

In fact, to guard against any mistake as to the exact condition
of the accounts, the plaintiff, in his bill, tenders payment of any
and all sums which may be due from him, and chargeable against
the half of the lands and their proceeds which he claims.

A master must be appointed to ascertain the true condition of
their mutual demands before a final decree can be entered up, un-
less the parties can agree upon their adjustment.

Bill sustained. Estate declared sub-
ject to the resulting trust claimed.
Master to be appointed.

ArprETON, C.J., WAaLTON, DANFORTH and PErErs, JJ., concurred.
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EzEn S. Cor vs. CouNTy COMMISSIONERS.

Repealing statute. Construction of.

Public laws of 1874, chapter 171, purported to repeal R. 8., c. 18, § 35, but was
itself repealed by chapter 263 of the same session: held, that § 35 remained
as if there has been no legislation with relation to it.

ON EXCEPTIONS.

Upon the petition of Edward Wiggin and others, the county com-
missioners located a road running from the plantation of Seven Isl-
ands to the west line of the State,in Aroostook county ; from which
location the appellants above named appealed, and the appeal was
heard and tried at the February term, 1875, under the provisions
of R. 8, c. 18, § 35. Therespondents at the hearing made a mo-
tion in writing to dismiss the appeal on the ground that said sec-
tion was repealed ; which motion was overruled by the presiding
judge, and the respondents excepted.

The legislative action which was claimed to have repealed R. 8.,
c. 18, § 35, and the positions taken in support of the exceptions
appear by the opinjon.

J. C. Madigan for plaintiff.

L2obinson & Hutchinson and J. P. Donworth for the respon-
dents.

Unless you concede to chapter 171 an existence for an instant,
there was nothing for chapter 263 to operate upon, or repeal.

Daxrorr, J. This was an appeal from a decision of the
county commissioners for Aroostook county, locating a way in an
unincorporated place. The appeal is claimed under the provisions
of R. 8., c. 18, § 35, which section fully anthorizes it if in force.

It is however claimed that it was not in force but repealed by
Public Laws of 1874, chapter 171. This last act would have that
effect but for the passage by the same legislature of chapter 263,
which in terms repeals chapter 171.

But it is further claimed that as both these acts would take
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effect at the same time, the first must have had an efficient exist-
ence, though but for an instant, and during that instant would as
effectually repeal the thirty-fifth section as though its life had been
longer, and this latter section would not be revived by chapter 263.
It may be conceded that it section 85 was repealed for however
short a time it would not be revived by simply annulling the re-
pealing act. But it is difficult to see how an act destroyed at the
very moment of its coming into existence can have any force
whatever.

But in this case we have a more sure foundation upon which to
rest our opinion. In construing alaw the intention of the legis-
lature as ascertained from the language used and the purpose of
the act must prevail. Both the acts in question were passed by
the same legislature ; chapter 171 was the earliest in point of time ;
chapter 263 was subsequent in date, but passed before the first had
taken effect. These facts appear in the laws themselves and are a
part of them. The only possible inference to be drawn is that the
legislature intended that the first act should have no force what-
ever ; that it should never come into life for any purpose. It
therefore leaves R. 8., ¢. 18, § 35 in full foree, and the ruling of
the court was right. Lzceptions overruled.

ArrrEron, C. J., Dickerson, Virein, Prrers and Lissry, JJ.,
concurred.

Jorn B. Fournier vs. Soromon Cyr.
Bond. Validity of.

It is not necessary that the names of the obligors should appear in the body of
a bond; it is sufficient if it be signed by them; and the addition of the
words “principal” and “‘surety’ to their respective signatures indicates the
capacity in which it is executed.

Nor is it material that the signatures and seals are between the penal part of
the bond and its condition.
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A bond is valid though there is no date, or an erroneous one.

If a constable’s bond is good at the time a writ is served by him he cannot be
made a trespasser by any subsequent avoidance of his bond through the un-
authorized alteration of it by another.

This action was brought against the defendant for an alleged trespass in as-
suming to act as constable in taking property of the plaintiff upon a writ
against him, without having given the bond required by law. The constable
had prepared his bond with blank spaces for his name and those of hissure-
ties. He and they signed and sealed the instrument between the penalty
and the condition, and did not insert their names in the body of it. In this
condition it was handed to the selectmen for approval. The selectmen,
throughignorance or inadvertence, intending to approve it, wrote their names
in the spaces left for those of the obligors. While the bond was in this con-
dition the writ in question was served. Subsequently the mistake was dis-
covered ; the names of the selectmen were erased and those of the obligors
substituted, a formal approval endorsed upon the bond and signed : held,
that the defendant was not liable in the action because the bond was good
when the writ was served and was not invalidated by the subsequent correc-
tion of mistakes; and even had it thus been avoided, this would not have
made the officer a trespasser ab initio.

ON EXCEPTIONS.

Desr to recover the statute penalty provided by R. 8., c. 80, § 43,
for serving as constable a writ of replevin in favor of Olive Cyr
against John B. Fournier, without having given the bond required
by that section. The action was referred to Hon. H. R. Downes
who made an alternative award, as the court should find the law
upon the facts stated.

Before serving the replevin writ Mr. Cyr had his bond prepared,
leaving blank spaces in the body of it for the names of his sure-
ties and the date of its execution. The obligors executed it by
signing their names and affixing their seals between the penalty
and the condition, and did not fill the blanks. The defendant then
took it immediately for approval to one of the selectmen, who put
his name in one of the spaces left for the name of a surety. The
constable then took it to another selectman to be approved, and
he being unable to write procured a woman to insert his name in
the other blank left for a surety’s name; both selectmen intend-
ing to signify their approval of the bond. In this condition the
bond remained with one of the selectmen till after service of the
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replevin writ aforesaid, when, some question arising as to the val-
idity of the service, P. C. Keegan, Esq., erased the selectmen’s
names, inserted those of the sureties and the date, affixed a stamp
and wrote an approval of the bond, which the selectmen signed.
May 10, 1870, after the service of the replevin writ.

The presiding justice ordered judgment for the defendant upon
this report and the plaintiff excepted. ‘

C. M. Herrin and Edmund Madigan for the plaintiff.

This bond only took effect upon delivery. When it finally went
out of the constable’s hands, it bore the name of a selectman as
surety, but was not approved. It is immaterial where a man signs
an instrnment, and Mr. Hubert put his name in as surety in the
body of the instrument. If it was necessary that the signature of
the obligors should be at the bottom, then the bond was incom-
plete without Mr. Hubert’s there, as the paper declared him to be
a party. Bean v. Parker, 17 Mass., 603. And none of the per-
sons mentioned did sign at the bottom.

This is not a suit upon the bond; but one in which it becomes
necessary for the defendant to show a completed instrument before
he acted. .

It was a condition precedent to official action by him, that he
should procure an approval of his bond by the selectmen ; and it
is not enough to show that he intended to obtain and each intended
to give it, if they did not in fact accomplish it. ‘

It required the joint official assent of the selectmen as a board,
and not their individual signatures given at different times and
places. Hing v. Winwick, 8 D. & E., 454; Elliot v. Abbot, 12
N. H,, 549; Edgerly v. Emerson, 23 N. H., 555; Butler v.
Washburn, 25 N. H., 251; Dillon on Mun. Corp., § 221, 222;
7 N. H., 304; Grindley v. Barker,1 B. & P., 236 ; Baltimore
Turnpike, 5 Binney, 481 ; Crofoot v. Allen, 2 Wend., 494 ; Damon
v. Granby, 2 Pick, 845.

P. C. Keegan for the defendant.
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Aprrrron, C. J. This is an action of debt to recover the stat-
ute penalty for serving a writ as constable without having given
bond. The defendant justifies as constable of Madawaska, and
avers the giving of the requisite bond.

The defendant gave a bond as constable, the validity of which
constitutes the principal question in controversy. The action was
referred and the referee has made a special report of the facts upon
which the objections to the bond are based.

The bond given by the defendant as constable was made ont
leaving the names of the sureties blank in the body of the bond
and also the day of the month of its execution, and it was signed
by the principal and sureties while in that condition.

It is not necessary that the names of the obligor and his sure-
ties should appear in the bond. The principal signs and adds prin-
cipal to his name and the sureties sign specifically as such. The
bond being signed and sealed by the defendant and his sureties
they are bound thereby. Pequawkett Bridge v. Mathes,7 N. H.,
230; Smith v. Crooker, 5 Mass., 538. “The party executing the
bond,” observes Parsons, C. J., “knowing there are blanks in it,
to be filled by inserting particular names or things, must be con-
sidered as agreeing that the blanks may be thusfilled after he has
executed the bond.” Though the name of a party is not men-
tioned in the bond, yet if he sign and seal it, he will be bound. £z
parte Fulton, 7 Cow., 485 ; Williams v. Greer, 4 Hayw., 239.

The law is well settled, that a bond takes effect from its deliv-
ery. The day of delivery may be shown whenever it becomes
material. The date of a bond is not essential. It will be valid
though there is no date or the date is erroneous. Pierce v. Rich-
ardson, 37 N. H., 306.

The bond was signed and sealed before the condition and imme-
diately after the penal part, but that does not affect its validity.
Where an obligor signs his name and affixes his seal in the space
between the penal part of the bond and the condition thereof, the
condition is as much a part of the instrument as if the signature
were at the foot of it. Reed v. Drake, 7 Wend., 345.
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At the time of the service of the writ against the plaintiff upon
which the attachment was made which constitutesthe alleged tres-
pass, the bond was in the hands of the selectmen, and the objec-
tion is taken that it had not been duly approved. The defendant
had done his duty. He had furnished a bond with sufficient sureties
and had delivered it to one of the selectmen. The bond was
legally binding upon the parties thereto. The constable is not
responsible for the performance by the selectmen of the duties
required of them. As the constable does not incur the penalty
for serving the writ against the provisions of the statute, we think
the service must be regarded as legal in accordance with the case
of Fustis v. Kidder, 26 Maine, 97, which was re-affirmed in
Rounds v. Mansfield, 38 Maine, 586.

The mistake of the selectmen in erroneously placing their sig-
natures of approval in the wrong place cannot make the defendant
a trespasser, without faunlt or omission of duty on his part. The
erasure of a signature, placed where it should not have been, can-
not he regarded as a frandulent alteration.

The insertion of the names of the principal and his sureties in
the blanks for that purpose, if made by the direction and authority
of the selectmen was in strict accordance with the understanding
of the parties when the bond was executed. Smith v. Crocker, 5
Mass., 538.

If the bond was a valid one, when the defendant served the
writ upon which the attachment was made, he cannot be made a
trespasser by what occurred subsequently. ‘

Exceptions overruled.

Curring, Warton, Barrows, Danrorre and PrrErs, JJ., con-
curred.
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CuarLeEs F. CoLruins vs. CrristoraEr C. BrADBURY.

Promissory note—when negotiable. Practice.

A note in the ordinary form, payable to order at a definite time, for a speci-
fied sum in money, is negotiable, notwithstanding the addition of the
words, ‘“said promise made for a colt, this day taken; said colt holden for
the payment of said amount.”

A nonsuit will not be ordered for a slight verbal variance between the note in
suit and the declaration, when ‘“‘the person and case can be rightly under-
stood,” and it is apparent that the declaration was intended to and does
embrace the note in suit.

ON EXCEPTIONS.

AssumpsiT upon a promissory note, which is recited in the
opinion. The declaration was as follows :

“In a plea of the case, for that the defendant, at Fort Fairfield,
on the 24th day of June, 1869, by his promissory note of that
date, by him signed, for value received promised the Joseph
Chandler to pay him or order, the sum of $90, half in March
next, the dollars balance in September next, and cents, with inter-
est. Said promise made for a colt this day taken, said colt holden
for the payment of said amount. And said Joseph Chandler -
thereafterwards, on the same day, indorsed, sold and delivered
said note to the plaintiff; by reason and in consideration whereof,
the defendant became liable, and promised the plaintiff to pay him
the contents of said note, according to the tenor thereof.”

The defendant moved for a nonsuit upon the ground that the
note was not negotiable, and because the one offered iu evidence
did not correspond with that described in the declaration ; and to
the refusal to grant this motion, he excepted.

Madigan & Donworth for the defendant.

I. The words in respect to which the note and declaration differ
are seen to be many and material, upon a careful comparison.
Certainly the omission of the word “after” from the declaration
is a fatal variance because it declares upon a note bearing interest
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from date, while the one offered, only bore interest after maturity
of last instalment. The amount of the note is certainly matter
of substance, to be proved as stated. 1 Greenl. on Ev., § 63; 2
Greenl. on Ev., § 160; 2 Pick., 222; 16 Pick., 359 ; 7 Mass., 65
and 325. By the use of the word “next” in the declaration, with-
out saying “then next,” the suit is apparently upon a note not
due; as “March next,” and “September next,” must mean next
after the date of the writ. : '

II. This is not simply a note, but a contract for the retention
of a colt; and therefore not negotiable, nor suable in the name of
an assignee, as the law then stood ; nor was copy filed as required
by present law. It should be treated as though the contract as
to the colt were written out, in exfenso.

L. Powers for the plaintiff.

Arprrron, C. J. This is an action of assumpsit by the plain-
tiff as the indorsee of a note of which the following is a copy :

“Fort FarmrrieLp, June 24, 1869.

For value received, I promise to pay Joseph Chandler or order
ninety dolls., one-half of which to be paid in March next, the re-
mainder in Sept. next, after with interest. Said promise made for
a colt, this day taken, said colt holden for the payment of said
amount. C. C. BrapBugry.”

Indorsed : “without recourse to me. Joserr CHANDLER.”

It is objected that .the note is not negotiable, inasmuch as by
the last clanse the consideration of the note is stated, and that the
colt should be holden for its payment.

The essentials of a promissory note are, that it is payable to
order or bearer,in money, at'all events, and not upon any contin-
gency, nor out of any particular fund.

The note in suit has all these elements. That it states the con-
sideration for which it was given; and that, if recorded, it might
operate as a mortgage, does not render it any the less a promis-
sory note. Thus, in Fancourt v. Thorne, 58 E. .C. L., 810, the
note was in the following terms: “On demand I promise to pay
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H. or order, £500,for value received, with interest at the rate of,”
&e. ; “and I have lodged with the said H, the counterpart leases
signed by D.,” &e., “for ground let by me to them respectively as
a collateral security for the said £500 and interest,” and the court
held that it was a promissory note, and might be sued as such.
In Arnold v. Rock River Valley R. R. Co., 5 Duer, 207, it
was decided that an instrument, which in its terms and form, is a
negotiable promissory note, does not lose that character because
it also states, that the maker has deposited bonds as collateral
security for its payment, and that he agrees on non-payment of
the note at maturity, that they may besold in a manner, and upon
a notice specified, and he will pay any deficiency necessary to
satisfy the note, and the expenses of such sale. “The terms of
this contract,” observes Bosworth, J., “do not modify that part
which contains a promise to pay, absolutely, to the order of the
persons named init, a sum certain, and on the day specified.” So
here, that there may be property holden to secure its payment,
does not prevent the note in suit being negotiable.

Objection is taken that the note does not sustain the declaration.
True, the writ is not a model of artistic pleading, but we think
there is no fatal variance. The note has “ninety dolls. ;” the dec-
laration, “890” (in figures) ; the note says, “remainder,” the decla-
ration, “balance ;”’ the note says, “Sept.,” the declaration, “Sep-
tember;” but all this does not prevent the person and case from
being rightly understood. The note is payable with interest.
“The remainder in September next after,” is next after the pre-
ceding payment, which was to have been made in March.

Lzceptions overruled.

Diokerson, Danrorra, Virein, Perers and Lissey, JJ., con-
curred.
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James H. CAMBERLAIN, ef al., in equity, vs. GEo. N. BLAck.
Construction of written contract, when affected by parol testimony.

This bill in equity was brought to compel specific performance of a written
contract to convey certain lands, with warranty against incumbrances, upon
payment of stipulated sums at appointed times. The first payments were
made and the last instalment tendered and a deed with the agreed cove-
nant demanded ; this Mr. Black declined to give because of a permit to cut
upon the land which he had given to one Hall prior to contracting with the
complainants; but he offered a deed with the exception from the warranty
of this permit, which conveyance the complainants would not accept. It
was apparent from all the evidence, admitted without objection, that the
fact of the existence of Hall’s permit was understood and considered in
making the agreement for the purchase and sale of this land between these
parties; the only dispute being as to the length of time which Mr. Black
told the complainants that permit had torun. The court found that Mr.
Black truly stated the terms of the permit; that the obligation for a deed
was made subject to it, mention of it being omitted by mistake; and ordered
that Black make a deed to the complainants of the land, reserving and
excepting all rights under the permit, upon payment of the amount due him H
holding that the written contract was to be enforced as though the verbal
understanding of the parties was incorporated in it; and that, the testimony
having been admitted without objection, it was too late for the complain-
ant’s solicitor to interpose, in his argument, the objection that the written
contract could not be varied by parol testimony.

B v rqQuiry, brought to compel the performance of a writ-
ten contract, dated May 18, 1865, for the sale and eoﬁveyance by
Mr. Black to the complainants of certain timber lands, therein
particularly described. upon payment of two notes dated Decem-
ber 20, 1864, for $907.50 each, one payable on demand and the
other in one year with interest annually. The bill stated that
the negotiations for the purchase commenced in October, 1864,
between Mr. Black and Mr. Stover, acting for himself and Mr.
Chamberlain ; that the sole inducement to buy was the timber
standing on the land; that Mr. Black represented to Mr. Stover
that the land was unencumbered except the right of Martin and
Barlow Hall to cut lumber-on a portion of the lands under a per-
mit previously given with only one year to run; and that the
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contract for the purchase and deed was made, relying upon this
representation ; that after making this arrangement with Mr.
Black they bought the other half interest in the lands of the heirs
of the late Addison Dodge, (who had bought and owned it jointly
with Mr. Black,) for the same sum which they were to pay Black;
" and received from said heirs a warranty deed of their half, free
from all incumbrance ; which deed was drawn in the respondent’s
office and under his direction ; that it was part of the agrecement
between the parties, that before the delivery of the deeds, the
complainants might go on and cut upon the land, appropriating
the proceeds to the liquidation of their notes; and they did so.
This agreement was not part of the written contract.

The note payable on demand was paid May 18, 1865, when the
written memorandum of their contract was signed, and the amount
of the other note was tendered to Mr. Black, December 20, 1865,
and refused by him ; he then saying that he never should comply
with their demand, then made, for a deed according to the tenor
of the contract in writing, but would give one containing a reserva-
tion of the rights of *Messrs. Hall to cut under their permit which
was, in fact, dated November 22, 1863, and ran for three years
from that date. Such a deed the complainants declined to accept
and brought this bill, to compel a conveyance according to the
tenor of the writing aforesaid, and an account of the lumber cut
by the Halls under their permit during the season of 18656 ; not
claiming anything for timber cut by those gentlemen in 1864-5.

The answer admitted all of the complainant’s allegations except
those relating to the permit to the Halls, which Mr. Black said
was truly stated to Mr. Stover, according to its actual tenor ; that
the omission to reserve or except it in his obligation and in the
Dodge deed (which, though drawn in his office, by his clerk, was
never seen by him) was accidental ; but that the facts were well
known to both parties. August 8, 1871, Eugene Hale, Esq., act-
ing for Mr. Black, demanded of Mr. Chamberlain the amount of
the note due; but that gentleman refused to pay, except upon
condition of receiving such a deed as he claimed.

VOL. LXIV. 3
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This cause has been once before considered by this court, and
is reported in 55 Maine, 87.

J. 8. Rowe for the complainants.

The rule, as to varying a written contract by parol, is as well
settled in equity as at law. ZEweleth v. Wilson, 15 Maine, 109.

The permit to the Halls has been altered. It bore date origin-
ally in 1864, as appears by inspection ; and the “November 22” is
an alteration. The twenty-second of November, 1863, was Sun-
day. The almanac was not consulted when that date was altered.

Nobody testifies when that permit was actually first delivered to
the Halls.

F. A. Wilson for the respondent.

Curring, J.  The plaintiffs seek in this suit the specific per-
formance of a written contract duly executed by the-defendant,
dated May 18, 1865, wherein he covenanted to convey to them a
certain tract or parcel of land in township number twenty-seven,
middle division in the county of Hancock, provided they pay to
the defendant their two notes dated December 20, 1864, for
$907.50 each, the first on demand and the second in one year.

It appears that the first note was paid and that December 20,
1865, they tendered to the defendant the principal and interest
due on the other note and demanded of him a deed according to
the terms of his obligation which he refused to execute and de-
liver. 55 Maine, 87.

If the case terminated here there could be no question but that
the prayer of the bill should be granted. But the answer and the
evidence introduced by both parties disclose certain facts which
demand consideration.

It appears that the terms of the defendant’s obligation were to
convey by a deed in fee with warranty against the lawful claims
and demands of all persons claiming by, through or under him,

Now at this time the evidence discloses there was in existence a
- written permit from defen lant to Martin and Barlow Hall to cut
and haul pine and spruce timber from the land covenanted to be
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conveyed for a period of three years from December 1863. This,
therefore, was an incumbrance which the defendant was unwil-
ling to warrant against in the demanded deed, and in his answer
and deposition asserts that at the time his obligation was exe-
cuted and delivered that fact was distinetly disclosed to the ob-
ligees and by them or one of them understood as an incumbrance
not to be embraced in his covenants. '

It would have been questionable whether this testimony was
admissible to vary the written obligation if it had been seasonably
objected to. But the objection of plaintiff’s counsel in his argu-
ment comes too late, especially since by their own showing they
‘admit that the incumbrance was to be excepted, and the parties only
disagree as to the period it was to continue. The onecontended for
two and the other for three years, and here arises a conflict in the
testimony. But we think that on the part of the defendant pre-
ponderates, so that at the time the contract to convey was made it
was understood by the parties, that the incumbrance created by
Hall’s permit should be excepted in the covenants of warranty but
was omitted to be inserted by mistake. Even the plaintiffs admit
such to have been the fact gas to a period of two years and claim
damages for the third year. The defendant therefore was justified
in refusing to deed withont guarding against the ineumbrance.

The defendant claims damages for lumber cut on the land be-
fore the date of the written contract, but only it seems by way of
offset, which he is willing to relinquish provided the plaintiffs’
claim for damages, as we have found, should not prevail.

The bill is sustained and a décree must be entered that the de-

fendant perform his contract with the incumbrance excepted
upon payment of the second note according to its tenor, which
would have been without interest since the tender had the same
been kept good, but the subsequent demand by Mr. Hale and
refusal operated otherwise. Neither party to recover costs.
: ' Decree accordingly.

Arprrron, C. J., Warron, Dickrrsor, Bargows and Dan-
FORTH, JJ.,,concurred.

Prrers, J., having been of counsel did not sit. -
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~

Jerry F. Grinpre vs. Scroor Districr No. 1 1x BROOKSVILLE.
School district alterations—how made. R. S., c¢. 11, § 1.

It is not necessary that the recommendation of the municipal officers, required
by R. 8., ¢c. 11, § 1, as a condition precedentto any vote of the town to alter
or discontinue school districts, should indicate the precise changes to be
made; butit may be in general terms.

A vote of a town to discontinue one district, and to annex its territory to
others, is not void because of an omission to make any provision about the
disposition of the school house on the territory of the district discontinued.

The town of Brooksville voted, ‘‘to divide school district No. 2, and annex
Mark H. Grindle and all northwest to school district No. 8, and the remain-
der of No. 2 district to district No. 1.”” It appeared that Mark H. Grindle
lived upon the homestead in district No. 2, owned by him, and so situated
with reference to the-boundaries of that district that it practically divided
all the land in the district, northwest of his farm, from the rest of the dis-
trict: held, that the reference to Mark H. Grindle, in the vote aforesaid,
should be understood to mean the homestead owned and occupied by him.

ON REPORT. .

AssumpsiT, on a count for money had and received, to recover
the amount assessed upon the plaintiff by the assessors of Brooks-
ville, in 1872, in behalf of school district No. 1, in that town, and
paid by him under protest, January 27, 1873. The writ was dated
March 6, 1873, and the money was actually paid over by the collec-
tor to the town treasurer on that day, some hours after the writ
was filled.

At their annunal meeting in March, 1872, the inhabitants of
Brooksville passed the vote mentioned in the syllabus and in the
opinion, basing this action upon the following “statement of facts
in regard to school district No. 2 in the town of Brooksville,” which
was signed by the school committee and a majority of the select-
men: “Having been requested to approve a request to divide and
discontinue school district No. 2, and annex it to districts Nos. 1
and 3; we do hereby approve, and give the following statement of
facts. The school house has become entirely unfit to keep a school
in, and the number of scholars in the district at present, and the
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prospect for the future do not seem to warrant the building of a new
house, or repairing the old one.” The article in the warrant call-
ing the meeting having reference to this subject was couched in the
same phraseology as the vote upon it. This cause was submitted
upon the facts to the disposition of the court.

Mark H. Grindle also brought suit against Mr. Hawes, the col-
lector, for proceedings to enforce payment of the tax assessed upon
him in the district to which he was attached by this vote; in which
action a nonsuit was ordered upon the ground that the warrant
under which the defendant acted was his protection, he having
acted in strict conformity to it; according to Nowell v. Tripp, 61
Maine, 426. Other objections made by Jerry F. Grindle to the
action of the town, in assuming to divide up the old school district
No. 2, are noticed in the opinion.

Hale & Emery for the plaintiff.

I. The statute contemplates that the municipal officers and school
committee shall mature some particnlar mode of division and sub-
mit it to the action of the town, for approval or rejection; not
that merely a division shall be recommended, the details of which
are to be determined in a tumultuous annual town meeting. The
town cannot adopt a division differing from the one proposed. It
cannot be seen here whether the town made such a division as the
proper authorities approved, or not.

II. There were no conditions, proper or otherwise, annexed to
this division. Nothing done about the school house.

ITI. The vote was ineffectual. Worthingtonv. Eveleth, T Pick.,
106 ; Nye v. Marion, T Gray, 244.

IV. The money was in the hands of the town’s agent, whether it
was collector or treasurer. '

C. J. Abbott for the defendants.

‘When this suit was brought, the defendants had none of the
plaintiff’s money. Smith v. Readfield, 27 Maine, 145 ; Haynes
v. School District, 41 Maine, 246 ; Starbird v. School District,
51 Maine, 101 ZLook v. Industry, 1d., 375.
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* Prrers, J. We think that none of the objections, urged against
the validity of the proceedings of the town in this case, should be
sustained.

The first objection taken is, that the recommendation of the
town officers, in favor of a discontinnance of one district and the
annexation of its territory to others, was insufficient, because it did
not contain a description of the particular portions to be respect-
ively annexed. The statute provides that school districts shall
not be altered, discontinued, or annexed to others, except upon a
recommendation of the municipal authorities. It does not require
the definite and exact results of a contemplated change to be given.
The recommendation may be in general terms. The town may
then settle the details as it pleases. The question does not arise
here whether the fown could make an alteration in one way when
it had been-recommended in another. In this case the action of
the town was not in any respect in conflict with the recommenda-
tion of its municipal officers.

The next objection is, that it does not appear by the vote of
the town that the requirement of the statute was observed, which
provided that a discontinuance of a district may be made “on con-
ditions proper to preserve the rights and obligations of its in-
habitants.” But it does not appear to the contrary. No action
relative to the school house was necessary as a condition of dis-
continuance. Sufficient provision for the disposition of that prop-
erty is found in R. 8., ¢. 11, § 3. And by the same section, the
corporate powers and liabilities of a district remain after discon-
tinuance, so far as may be necessary, for the enforcement of its
rights and duties. ‘

Another objection, much relied upon by the plaintiff, is, that
the vote of the town is ineffectual to create an alteration of the
districts, because, as hecontends, it does not describe by geograph-
ical boundaries the alterations designed to be made. The vote
was, “to divide school district No. 2, and annex Mark H. Grindle
and all northwest to district No. 8, and the remainder of said No.
2 district to district No. 1.” From the statement of facts it is
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clear that this description would be definite enough and well un-
derstood, if the reference to “Mark H. Grindle” could be regarded
as identifying the homestead owned and occupied by him, and not
as a personal description merely. The plaintiff relies upon cases
in this State and Massachusetts, where it has been decided that a
school district should be established or divided by geographical
bounds, and that setting off individuals by name merely would not
be sufficient ; but that setting off individuals with their estates
would be a sufficient compliance with the law. Deane v. Wash-
burn, 17 Maine, 100; Perry v. Dover, 12 Pick., 206 ; Alden v.
LRounseville, T Mete., 218 ; Nye v. Marion, T Gray,244. But we
think that a fair and practical construction of the vote in this case,
under the facts stated, is, that the district was really divided by
geographical bounds within the meaning of the decided cases;
and that the homestead of Grindle and all the district northwest
of him went one way, and the rest of the district another. The
vote was to “divide school district No. 2;” of course it was to be
some territorial division; and what it was to be is indicated only
by the reference to Grindle. The words used were undoubtedly
intended to comprehend the territory by him owned and occupied.
The words-“all northwest” include all the estates in the district
situated northwest of that of Grindle, with the inhabitants thereon.
The plaintiff s person and property fell into district No. 1. Any
other construction than this would require the vote to be rejected
as entirely senseless. Plaintyff nonsuit.

ArprEron, C. J., Curring, Warton, Barrows and DaNrForTH,”
JJ., concurred. “‘ . ,

el
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Sizas N. MrroneLn vs. Wirniam H. Brack.

Trespass lies for the entry of @ mortgagee of improvements.

The owner of the fee in possession can recoverin trespass for grass and trees
cut by the assignee of a mortgage of the possession and improvements
made by the party from whom the plaintiff derives his title before such
party acquired the title to the land. o

Such mortgage, purporting only to convey the right which the mortgagor then
had by possession and improvement, passes to the mortgagee no interest in
the land itself, but only (at best) a right to the improvements placed there-
on by the mortgagor, or the equitable right to compensation for those im-
provements when dispossessed by the owner; nor will the subsequently ac-
quired title of the mortgagor enure to the benefit of the mortgagee.

And the conveyance from such mortgagor, after he has acquired the title, will
give to his grantee a superior title to the soil and its products, a$ against
the assignee of the mortgagee. A recovery by the defendant'in such tres-
pass suit in a real action for the locus, against a party through whom the
plaintiff derives his title, will notavail the defendant, if his suit is not com-
menced until after such third party has parted with the title and possession.
Nor will the fact that the defendant was formally put in possession of the
locus by an officer, upon a writ of possession in his favor, against the plain-
tiff’s grantor, prevent the plaintiff from maintaining his action of trespass,
if he was not put out of the possession, and had no knowledge of the suit
or its result. )

.

Ox REPORT.
- All 'the tacts necessary for an understanding of the legal ques-
tions determined, are to be found in the opinion.

Hale & Emery for the plaintiff.
George 8. Peters for the defendant.

Barrows, J. The case shows that the plaintiff since 1862,
and his grantors previously, have had possession of the land upon
which the grass and trees were cut by the defendant in 1869,
which is the trespass complained of. Without being in the con-
stant occupation of the premises, they have cut the grass and
standing growth thereon from year to year and paid the taxes
assessed on it, claiming title under a warranty mortgage deed of
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the premises from James Moseley to J. A. Deane, given in May,
1849, and a sheriff ’s sale of the equity of redemption, made in
September, 1851. This title was regularly transmitted to the
plaintiff and has been held by him since 1862.

The defendant claims under a mortgage of a possession and
improvements upon the locus made by the same Moseley to John
Black in 1832, to secure a debt which has never been paid, duly
recorded, assigned to the defendant, and regularly foreclosed by
publication in 1859. In 1868, possession of the locus was given
to the defendant by an officer having a Aabere facias in defend-
ant’s favor against J. A. Deane, no one at the time of the service
of said writ being in the actual occupation of the premises. .But
as we understand the report, Deane’s title and interest in and to
the premises and the possession thereof, had passed from him to
third parties before the commencement of defendant’s suit against
him.

There was an improvement on the place in 1832, at the time
Moseley made his mortgage to Black and its condition has not
changed much since that time. Upon these facts the plaintiff is
entitled to his damages for the grass and timber cut by the defend-
ant, as having the better title to the soil on which they grew, and
safficient possession to enable him to maintain this action.

The acts of the plaintiff, and of his grantors for a series of
years prior to 1869, show a possession in him which would enable
him to maintain this suit against a stranger ; and he must be
deemed a stranger who can show no better or elder title or pos-
session.

Both parties claiming under Moseley—the character, force and
effect of the respective grants under which they claim must be
examined. '

The defendant’s mortgage, made in 1832, purports to convey
only such rights by possession and improvement as Moseley then
had. That was not a right or interest in the land itself, but only
a right to the improvements placed there by the party in posses-
sion, or an equitable right to compensation for those improve-
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ments in cage the owner of the soil should come and dispossess
him. It could be assigned and conveyed by parol and delivery,
like any chattel interest or chose in action. Lombard v. Rug-
gles, 9 Maine, 62.

But he who owns the soil itself may, at any time, enter and
dispossess the owner of the improvements, who has only the equi-
table right to compensation therefor which is recognized by stat-
ute. In other words, the owner of the fee has the superior tifle,
and the owner of the possession and improvements must resort,
in suitable cases, to his remedy by bill in equity, or action of
assumpsit, to,secure his compensation. Chapman v. Butler, 22
Maine, 191.

Moseley, in 1832, in mortgaging to Black, pledged only this
right. Apparently he had no other at that time. He undertook
to convey no other at all events. But the defendant, claiming
under his mortgage then made, is in no position to question the
fact that, at that time, Moseley had been in possession of the land
claiming adversely for six yearsor more. For aught that appears,
he continued this possession during the seventeen years next fol-
lowing and up to the time when he mortgaged the fee to Deane
in 1849. Even if he had acquired in the interim nb title to the
land by deed, in 1849 he had apparently got an indefeasible in-
terest thercin, by adverse possession for a continuous period of at
least twenty-three years. If so, he could and did at that time
convey an interest in the land itself to Deane, which the case finds
had vested in the plaintiff accompanied by possession.

If Moseley had assumed to convey any interest in the land by
his mortgage to Black in 1832, his after acquired title might have
been held to enure to the benefit of Black and his assigns. But
he did not. :

The question here is not whether the assignee of the mortgage
to Black has any remedy to enforce his claim to that which was
the subject of his mortgage ; but whether the grass and trees pro-
duced upon this land belong to the defendant or plaintiff.

The defendant’s judgment against Deane, and his formal induc-
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tion into possession of the Jocus by the officer upon the Azb. Jac.
issued thereupon, are fruitless as against the plaintiff. His suit
wag not commenced until after Deane had parted with the title
and the possession. Deane’s submission to a default under such
circumstances could not prejudice his grantees, and it does not ap-
pear that the plaintiff was dispossessed by the officer, or even that
he had knowledge of the service of the writ of possession.
Defendant defaulted. Damage to be
assessed by judge at nisi prius.

Appreron, C. J., Curring, Warron, DanForTH and PerERs,
JJ., concurred.

GrorceE A. PacE vs. Bucksporr.

Proximate cause—what is.

The plaintiff was driving over a defective bridge in the defendant town, when
without his fault the horse broke through the bridge and fell. The plaintiff
in trying to extricate the horse received a blow from the horse’s head and
was injured by it. He was at the time exercising ordinary care. Held, that
the defect in the way was the proximate cause of such injury.

ON EXCEPTIONS.

This was an action for damages from an injury alleged to have
been caused by a defect in a highway in Bucksport.

There was evidence tending to show that the plaintiff was rid-~
ing over a bridge in that town, when his horse broke through the
bridge and fell; that the plaintiff being uninjured by such fall,
jumped from his gig and immediately proceeded to extricate the
horse ; and that while so doing he was struck by the horse’s head,
(in the animal’s struggle to free himself) and was injured.

The only instruction objected to was as to the rule of damages,
which was given, pro forma, as follows :

“That if the horse fell into the bridge, as contended by the
plaintiff, and the plaintiff had good reason to believe that by his
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own exertions he counld extricate the horse, and thereby lessen the
injury likely to ensue to him, and he immediately attempted to do
80, acting with what, under the circumstances of the situnation
would amount to common care and pradence upon his part, while
endeavoridg to accomplish it; and while thus engaged was struck
by the horse’s head so as to inflict an injury upon his person, in
such case the town would be liable for such injury, providing the
plaintiff is entitled to recover upon the other instructions given.”

To which instruction the defendants excepted, a verdict having
been given against them.

T. C. Woodman and Hale & E'mery for the defendants, con-
tended that the defect in the bridge was not “the proximate canse”
of the injury, citing the definition of that term from various cases,
especially from those relating to marine insurance, said by Shaw,
C. J., to be analogous to road cases in that there were loss and
injury without moral turpitude. Marble v. Worcester, 4 Gray,
895. Broome’s Leg. Max., 166, 167, and cases cited. Livie v.
Janson, 12 East, 648 ; Carrington v. Roberts, 2 Bos. & Pul,,
378 ; Dyer v. Piscatagqua Ins. Co., 533 Maine, 118 and cases cited.

As the injuries happened without their being intended by the
defendants, such cases must be brought within the letter of the stat-
ute. Moulton v. Sanford, 51 Maine, 127 ; 4 Gray, 395 ; Jenks
v. Wilbraham, 11 Gray, 143 ; McDonald v. Snelling, 14 Allen,
290; Davis v. Dudley, 4 Allen, 560.

Arno Wiswell for the plaintiff, cited Willey v. Belfast, 61
Maine, 574 ; Verrill v. Minot, 31 Maine, 299 ; Stover v. Blue-
Aell, 51 Maine, 439 ; Lastman v. Sanborn, 8 Allen, 594 ; Tuttle
v. Holyoke, 6 Gray, 447; Lund v. Tyngsboro, 11 Cush., 563 ;
Stickney v. Maidstone, 30 Vt., 738. It was the plaintiff’s duty
to try and extricate the horse, and he can recover for injury sus-
tained in the effort. Douglass v. Stephens, 18 Misso., 362 ; Illi-
nois Cent. B. B. Co. v. Finnegan, 21 Ill., 646.

Prrers, J. The plaintiff was driving with a horse and gig over
a defective bridge in the defendant town when the horse broke
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through the bridge and fell. The plaintiff immediately jumped
from his gig and undertook to extricate the horse from the hole in
the bridge. In doing so, in the struggle of the horse to free him-
self, he was struck by the horse’s head and personally injured there-
by. He was at the time of the injury in the use of common care.

The question is, whether the defect in the way can be considered
as the direct and proximate cause of the injury complained of.
The defendants contend that it was not. Their counsel attempt
to fortify this position by many plausible and interesting illustra-
tions. There may be a good deal of subtlety and refinement of
argument upon questions of this kind. There can be no fixed and
immutable rale upon the subject that can be appliéd to all cases.
Much must therefore, as is often said, depend upon the circum-
stances of each particular case.

Upon the facts of this case, we think that the defect in the way
was the proximate cause of the injury, and that the defendants are
liable for the damages sustained. The foundation of this liability,
is the services rendered or attempted to be rendered by the plain-
tiff for the benefit of the town, when the injury was received.
The law required such services of the plaintiff. It was his duty
to save the horse if possible. Ie would have been guilty of neg-
ligence towards the town if he had failed to make all reasonable -
attempts to do so. It is a general rule of law, that, where a per-
son may sustain an injury by the fault of another, common care
should be used upon his part to render the injury for which the
party in fault is responsible as light as possible. He may be com-
pensated for an injury received when in the exercise of such care
and prudence, although a mistake may be made. In Zund v.
Tyngsboro, 11 Cush., 563, it was held that a town was liable to a
traveller who in the exercise of common care and prudence,
leaps from his carriage because of its near approach to a danger-
ous defect in the highway and thereby sustains an injury, although
he would have sustained no injury if he had remained in the car-
riage. The same principle was established in Jngalls v. Bills,
9 Mete., 1; and the same doctrine was applied to the facts in the
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case of Stover v. Bluehill, 51 Maine, 489. The defendants how-
ever seek to distinguish those cases from this. They admit that
such a doctrine would be applicable if the injury had happened
here to the horse instead of to the driver. But we do not perceive
that there would be any difference upon principle, whether the in-
jury was to the plaintiff’s person or his property. The accident
to the horse was an injury sustained by the owner of the horse.
The plaintiff was attempting to relieve himself of an injury to his
horse and thereby of an injury to himself, when the horge in his
struggles struck him with his head.” This view of the facts is sup-
ported by the case of Stickney v. Town of Maidstone, 30 Vt.,
738, cited upon the plaintiff’s brief, which is as near a copy of the
- facts in this case as two cases could well be alike. We think that
all which took place at the time of the accident was, as between
these parties, but a single happening or event. It was but one
accident. - Exceptions overruled.

ArrreTON, C. J., Curring, WarLTOoN, BARROWS and DaxrorTs,
JJ., concurred.

DrusiLa G. Parker vs. LuewerLyn F. Murca.

Amendment. Deed—construction of trust declared by R. 8., c. 104, §§ 3, 8 and 10.

-

The whole of an instrument declaring a trust must be considered in determin-
ing the nature and terms of the trust; and where in the granting part of a
deed, a trust unlimited in time is declared, but there is a qualification in-
serted at the close of the description of the premises limiting the duration
of the trust, the latter clause must be construed as a limitation of the gen-
eral words first employed.

By the deed under which the demandant claims title, she was to hold the
whole estate in trust during the life of John L. Murch, and only her thirds
after his decease. In this action instituted after his death, she claims the
whole estate, and is held not entitled to recover it under said deed, nor to
recover her undivided third of it, under R. 8., ¢: 104, § 10, because she has
not “set out the estate claimed,” as required by §§ 3 and 8 of that chapter,
having demanded the fee, while entitled only for life; but she is permitted
on terms, to so amend her declaration as to demand that only to which she
is entitled.

\
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ON EXCEPTIONS.

WRIT OF ENTRY to recover land the title to which was formerly
in William Murch, who conveyed it on the fourth day of May,
1863, to the demandant, then Drusilla G. Sadler, by deed of
that date, in which he gives, grants, bargains, sells and conveys
the same to her “during her natural life and to hold in trust for-
her son, Charles A. Sadler,” and for the ten children of John L.
Murch, who are mentioned by name, “any other children that may
be born to her and said Murch, and for the support of said Murch,
the heirs and assigns forever.” * Then follows the description at
the close of which is this clause : “meaning and intending hereby
to convey to the said Drusilla, for her own and the support of
John L. Murch during their natural lives, the two first parcels of
land conveyed to me by the said John L. Murch, November 1,
1856, and to descend in equal shares to all the children said Dru-
gilla and said Murch shall leave at their decease of the said John,
and in such case said Drusilla is to have her thirds only. To
have and to hold the aforementioned premises,” &e. . . . “to the
gaid Drusilla G. Sadler, for herself, and in trust as aforesaid, and’
to her heirs and assigns, their use and behoof forever.”

There was no issue of the marriage between the demandant and
John L. Murch, who died two years before the commencement of
this action. The tenant claimed possession as guardian of some
of the children mentioned in the deed. The cause was referred to
the presiding justice, who ordered judgment for the demandant,
to which the tenant excepted, the right to except havmg been
reserved.

George 8. Peters for the tenant.
Hale & E'mery for the demandant.

Danwortr, J. The question involved in this case is the right
to the possession of two lots of land conveyed to the plaintiff by
William Murch by deed dated May 4, 1863 and depends upon
the construction to be given to the langnage used in that deed.
The plaintiff claims as grantee, and the defendant is guardian of
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one or more of the children named therein. The grant is thus
stated : “have given, granted, bargained, sold and conveyed, and
do hereby give, grant, bargain, sell and convey unto the said Dru-
silla G. Sadler during her natural life, and to hold in trust for,”

. “and for the support of said Murch.” At the close of the
description we find these words, “meaning and intending hereby
to convey to the said Drusilla for her own and the support of
John L. Murch during their nataral lives . . . and to descend in
equal shares to all the children said Drusilla and said Murch shall
have at (their?) decease of the said John, and in such case said
Drusilla is to have her thirds only,” and in the habendum the
words, “to have and to hold the aforementioned premises with all
the privileges and appurtenances thereunto belonging to the said
Drusilla G. Sadler for herself and in trust as aforesaid and to her
heirs and assigns to their use and behoof forever.” This is all
the language in the deed bearing upon the question at issue, and
for the purpose of ascertaining the meaning of the grantor, must
all be taken together. .

Thus construed it will appear that the premises are conveyed
to the grantee during her life, coupled with a trust for certain
children and the support of the father. In this connection the
duration of the trust estate is not limited. Subsequently this
trust is limited. At the decease of the said Murch the land is to
descend in equal shares to the children, for whose benefit the trust
was in part created, and the said Drusilla was then to have “her
thirds only.” The trust then must nccessarily cease at the death
of the father, for subsequent to that event the land must go to
the children with the exception of the one-third interest which
was reserved to “the said Drusilla.” No other construction can
be given to the deed unless we strike these words from it, while
with it that which goes before as well as that which comes after
may have its proper meaning. In the first and last clause quoted
the grant is coupled with the trust and when the trust ceases,
the grant must cease also. Both the grant to her during life and
to her and her heirs and assigns must cease with the trust, for she
could hold only her thirds in no other way than in trust. There
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is no language which necessarily shows that the plaintiff was to
hold beyond the life of “said Murch.”” The result is that by the
deed the plaintiff would hold the premises for her own and said
Murch’s support during their joint lives, and at his decease her
interest except her third, and the trust must cease, and the land
descend to the children. Murch has deceased. The plaintiff
therefore has no such interest in the land as will enable her to
maintain this action in its present form. Still under the deed she
has an interest which she, no other facts appearing than are now
before us, would be entitled to recover, with the necessary amend-
ments to her writ. ‘

When the land descended to the chlldren, in the language of the
deed she is to have “her thirds only.” This must be understood
as an estate in the nature of dower. It cannot be dower because
the husband was not’ seized in fee during coverture. She then
so far as now appears has a life estate in an undivided third part
of the demanded premises. In her writ she demands a fee, and
though by R. 8., ¢. 104, § 10, a demandant may recover an undi-
vided portion of that which is claimed, yet by §§ 8 and 8 of the
same chapter the estate claimed must be set out and the recovery
if any, must be according to the allegations. It is however com-
petent for the court upon motion, and upon such terms as may
be reasonable to allow the necessary amendment to the plaintiff’s
writ. Howe v. Wildes, 34 Maine, 566 ; Hamilton v. Wentworth,
58 Maine, 101. FExceptions sustained.

Arprreron, O. J., Virein, PeErErs and Lissry, JJ., concurred.

Arvin B. WiLLey »s. Ciry or ELLswoRTH.
Defective way—town’s liability for.

The liability of a town for a defectlve way is commensurate with its right and
obligation to repair it.

The statute gives no right to and imposes no liability upon towns as to any-
thing outside the limits of the road.

But where a railing is necessary for the safety of travellers, the want of such
railing is a defect in the way for which the town will be liable.
VOL. LXIV,
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ON EXOEPTIONS.

Case for personal injury from an alleged defect in the highway.
There was evidence tending to show that the injury was caused
from an upsetting of plaintiff’s sléigh by hitting a snow heap
while driving in the night time from State street into Main street,
in the defendant city; that the two streets as anciently located
formed a sharp angle around which the travel from the one street
to the other would have to pass,in order to keep within the
limits of such located ways; that for many years the travel had
been over a portion of the triangle formed by the intersection of
such streets which was not railed, and was apparently used as a
part of the streets; and one of the questions submitted was,
whether or not such portion had not become a part of the high-
way by user. There was evidence in the case tending to show
the other facts upon which the following instruction complamed
of was hypothetically based.

“If you do not find that there were any repairs actually put
upon that place within the six years, nor that there was a way
there by user, then another point still is presented by the -evi-
dence and involved in the following instruction, which I give you
for the purpose of this trial as applicable to some of the evidence
in the case, and applicable to the state of facts: If you find that
the highway existed only according to the located limits as de-
scribed to you by witnesses; that if it is not established that there
was any legal road outside of the located limits, taking it for
granted that there was no road, only such as the defendants now
contend for and taking for granted that the alleged incum-
brance (viz., the snow-bank) was outside of such limits, but imme-
diately adjoining them, and if you find such incumbrance was
situated, where, for some time prior to the accident, travellers had
been accustomed to pass generally, in summer and winter, as a
part of the actual way, and where but for such incumbrance it
would have been safe and convenient for passing at the time of
the accident; and if you further find that the limits of the high-
way were not indicated by any visible objects, and that the plain-
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tiff in turning from Main into State street and driving with
common and ordinary care pursued the general course and direc-
tion of travel; and that his sleigh was upset by one runner strik-
ing the snow-bank outside of the located limits, while the horse and
other runner of the sleigh were within such limits, in such case
the defendants may still be liable; if you find that the incumbrance
outside of the way was so near it as to render travelling within
the way dangerous, and that the defendants knew it to be so, and
that there was nothing to give the plaintiff notice of the defect
until too late to avoid it, providing you find all the other elements
which are necessary to make out a case as given in this suit, and
to be given you.”

“The learned counsel for the defendants contends that the town
cannot be liable for any defect which is outside of the limits of a
highway. DBut the idea involved in this instruction, if I have suc-
ceeded in making it plain to you, is this: There may be such a
thing as that it would be a defect iz a road to allow a dangerous
incumbrance to exist immediately outside of the road, upon which
the general course and direction of the way might lead a traveller,
if there was nothing to guide or warn him against it, under the
circumstances and with the qualifications before given you.”

To which instruction the defendants excepted, a verdict for
eleven hundred dollars having been rendered against the city.

Hale & Emery for the defendants.

The point of the exceptions is that a town is not liable for an
incumbrance outside of the located limits of the road. The
statute says, “defect in a highway;” not “near” it. Being penal,
cases must be brought within the letter of the law. Mowlton v.
Sanford, 51 Maine, 127.

Towns have no right to do anything except to take gravel for
repairs, outside location of way ; its duty and liability can extend
no further than its power.

Arno Wiswell for the plaintiff.
The town is liable for leaving the road so constructed and un-
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guarded as to lead travellers into peril, whether the danger was
actually outside of its undefined limits or not. Coggswell v. Lex-
ington, 4 Cush., 307 ; Hayden v. Attleborough, T Gray, 338.

Arrreron, C. J. By R. S, c. 18, § 40, “highways, townways,
and streets, legally established, are to be opened and kept in re-
pair, so that they are safe and convenient for travellers with
horses, teams and carriages.” The obligation is imposed upon
towns to keep in repair ways “legally established” and none
other.

Ways may be established by proof of public user or by a laying
out by the constituted authorities. The limits of the way are de-
termined by user or by location. However a way is shown to
exist, it is one with limits defined by user or location.

‘Where repairs have been made upon a way or bridge within six
years before the injury, the town making the repairs is es’copped
to deny the location, by § 66.

By § 65 “if any person receive any bodily injury or suffer any
damage in his property through any defect or want of repair or
sufficient railing in any highway, town way cause way or bridge,
he may recover for the same in a special action on the case, &e.

The defect or want of repair must be in the way in controversy,
not outside of the same. The statute imposes no liability for de-
fects which the town is under no obligation to repair.

This action was for an injury arising from a defect in a highway
which the defendants were bound to keep in repair. The defect
was a snow-drift in the same as alleged in the plaintiff’s writ.
The jury were allowed to give damages for the consequences re-
sulting from one without the defendant’s highway and to give
proof of its existence. The proof of one without the highway
in no way proved or tended to prove the allegations in the plain-
tiff’s writ. The verdict was obviously for a defect not mentioned
in it, for that was a drift in the highway in question.

The jury were told that if the plaintiff’s sleigh was upset by
one runner striking the snow-bank outside of the located limits,
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while the horse-and other runner were within the limits, the de-
fendants might be liable. It'was not alleged that there was not
ample room and a safe path within the limits of the located way.
The verdict was not for defects therein but for a snow-drift out-
side, which could only be dangerous to those who were in whole
or in part outside of the public way where they should be.
The ruling of the judge excludes a way by user and that repairs
had been made within six years upon the place where the accident
happened. The liability of a town for damages depends upon the
same proof as would render it liable for indictment. Dawis v.
Bangor, 42 Maine, 522. Now the defendants could not,be liable
to indictment for not removing a snow-drift outside the limits of
the highway, which alone they were bound to keep in repair.
The officers of the town are authorized to make repairs or remove
defects within the limits of the way. They are trespassers when
acting without such limits.

But reliance is placed upon Hayden v. Attleborough, 7 Gray,
338, to sustain the ruling of the justice presiding. In that case
the injury arose from being precipitated into a cellar either within
the limits of the highway or so near as to endanger travellers.
The defect was the want of raiiing, the court holding that where
a railing is necessary to the security and safety of travellers the
want of such railing is a defect. DBut the defect in such case is
the want of railing, which the town were bound to have, not the
cellar without the limits of the highway with which they had
nothing to do.

So in Coggswell v. Lexington, 4 Cush., 307, the injury was oc-
casioned by a post outside the way as located. Metealf, J., says:
“Towns are bound to keep the roads within their bounds, safe for
travellers. . . Whether the defendants had a right as against the
owner of the land where the post stood to enter and remove it, is
not now before us. But they clearly had the right and it was
their duty if they could not lawfully remove the post, to place
such a fence or other barrier between it and the road, as would
have rendered the road safe.” That is, the defect is in not having
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the fence a barrier which the public safety required. The injnry
results from such defect for that is the defect for which alone the
town is liable.

The only possible defect in the present case was for not having
gome barrier or fence to prevent the traveller from not going out
of the road; but that is not the defect alleged. Besides, towns
are under no obligation to maintain fences to prevént travellers
from straying from the highway. Sparhawk v. Salem,1 Al-
len, 805 Murphy v. Gloucester, 105 Mass., 470; Macomber v.
Taunton, 100 Mass., 255. “It is the highway as located and
laid out 'by the county commissioners,” observes Morton, J., in
Smith v. Wakefield, 100 Mass, 437, “which the town is obliged to
keep in repair. It has no right to go outside of the limits defined
by the location in order to make the highway more safe and con-
venient for travel.” The occasional user of a road not located
legally does not impose on the town the obligation to pay dam-
ages occasioned by its neglect to keep the road in repair. Row-
ell v. Montville, 4 Maine, 270.

Where an injury is caused by a snow-drift outside the public
highway and which the town cannot rightfully remove, they are not
respongible for an injury occasioned thereby. Their liability for
non-repair is only commensurate with their right and duty to re-
pair. The town is liable for injuries occasioned by defects in the
road and for those alone. Exceptions sustained.

Curring, Warron, Danrortr and Virein, JJ., coneurred.
Baxrrows, J., did not concur.

Mary T. RicEarpson vs. Jorn RicHARDSON.

Treble damages—tenants in common cannot recover of each other.
A tenantin common of alife estate cannot recover treble damages under
R. 8.,c. 95, § 5, for an injury to the common property.

ON REPORT.
This is an action brought by the widow of the late Richard
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Richardson to recover treble damages for injuries said to have been
done to a quarry owned by the decedent and the defendant in com-
mon at the time of the former’s death. The heirs of Richard con-
veyed to his widow by deed all the rents, profits and income aris-
ing or accruing from the estate of her late hushand, “including the
due proportion of the stone quarry,” during her natural life. The
question was whether this gave her such title as to enable her to
maintain this suit under R. S., c. 95, § 5; the disposition of the
cause to be according to the construction given this statute.

Wiswell & Wiswell and A. Merrill for the plaintiff.
Hale & Emery for the defendant.

Dax~rorra, J. The only question presented in this case is
whether the plaintiff has such a tenancy in the premises described
in her writ, as will enable her to maintain an action for treble dam-
ages under the provisions of R. 8., ¢. 95,§ 5.

As evidence of her title to the land she puts in two deeds, each
conveying substantially the same interest, by which the grantors
therein convey to her “during her natural life, any and all rents,
profite and income that may arise or acerue” from the property in
question, “including the due proportion of the rent of the stone
quarry.”

It may be assumed that these deeds give her a tenancy for life,
they certainly can give her no greater.

The statute provides that, in certain enumerated cases of injury
to the common property, “any joint tenant, coparcener, or tenant
in common of undivided lands” causing the injury “shall forfeit
three times the amount of damages.” Such damages are to be
recovered by a co-tenant.

It is thus seen that this statute is not only in derogation of the
common law but is highly penal. It must therefore receive a
strict construction; nothing can be implied that is not expressed.
The meaning of the terms used can neither be extended nor dimin-
ished to express any supposed intention of the legislature in pass-
ing the act.
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Upon reading the statute the first and most prominent idea re-
ceived, and that which is the most natural meaning of the language
used, is the mutunal liability of the tenants. The one seeking a
remedy apparently has an interest as extensive as the one com-
mitting the injury. All the tenants are contemplated as having
similar interests or estates of the same nature.in the land.

This being so, what must the nature or extent of that interest
be to bring it within the statute? The words describing it are
“tenants in common of undivided lands.” This would seem almost
necessarily to mean an ownership of the whole property. The
word “lands” in this connection, unlimited and unqualified as
it is, cannot without a too liberal construction be held to include
a less estate than one of inheritance. If the legislature in a stat-
ute like this had intended to have included a less estate or a dif-
ferent one we should expect the use of such language as would
have expressed such an intention. But we find no words refer-
ring to a life estate, or indicating that such, or any less estate was
contemplated.

This construction is confirmed by the fact that in the previous
sections of the same chapter a remedy is provided for similar in-
juries when done by the tenant for life.

But whatever of doubt as to the construction of this section
may remain, it is removed by a provision in the latter part of it.
The co-tenants suing can recover only their proportion of such dam-
ages; that is, such damages as may have arisen from the injuries
previously enumerated. A tenant for life has an interest in the
usual annual rents and profits only, while the statute refers only
to such as accrue to the inheritance. Every injury enumerated
may have been done to this land, and yet the life estate in no re-
spect have suffered. Asthe damages are consequent upon the
injury, where there is no injury there can be no damages.

If therefore the plaintiff has suffered no such injury as the stat-
ute contemplates, it is quite certain she can have no such remedy
as is therein provided. Plaintiff nonsuit.

Arrreron, C. J., Dickerson, Virein, Perers and Lissey, JJ.,
concurred.
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Arvonzo B. Comins ¢f als., vs. InnuaBiTaANTs OF EDDINGTON.

Town not liable for commutation advanced by its officers.

Selectmen by obtaining on their own personal credit the money necessary to
pay sums voted by the town for commutation to drafted men, and for the
reimbursement of drafted or enrolled men who have procured substitutes,
and paying the same directly to such persons, (the same not having passed
through the town treasury) can acquire no right of action against the town
to recover the same.

They stand in no better position than the original beneficiaries under such void
votes before such payment was made.

ON REPORT. .
AssumesiT to recover moneys advanced to ‘pay commutations,
under the circumstances stated in the opinion.

A. Sanborn for the plaintiffs.
Wilson & Woodard for the defendants.

Barrows, J. Under an article in the warrant which ran thus:
“to see if the town will raise money to pay the fines of drafted
men,” the defendant town at a meeting held August 20, 1863,
“voted that the selectmen be instructed to raise money to. pay all
the men that are drafted and are not exempt from any cause, to
those who will procure a substitute the sum of" $250, and those
who do not procure a substitute the sum of $200.” The plain-
tiffs who were selectmen of Eddington in 1863, raised $2650 on
their personal responsibility, and paid to all who were drafted, in
sums of $250 each to five men who had procured substitutes, and
to one who went personally, and $200 each to five men who neither
procured a substitute nor went—one of whom (Oakes) had an ad-
ditional $100 from the fund thus raised. The selectmen gave their
note at the bank for the money which they thus disposed of, and .
when it fell due August 12, 1864, the town paid on it $1484.
‘When they went out of office they settled their account with the
town. The claim here sued was not in it, and the town books do
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not indicate that any part of it was ever received into or paid out
of the town treasury.

- At the March meeting in 1870, under Art. 9: “To see if the
town will authorize the selectmen to settle with the men that hold
a demand against the town for money paid for commutation which
had been legalized by the State”—the town voted to give them
guch authority.

These are the undisputed facts in the case.

Whether a portion of the sum which these drafted men had was
paid in town orders, and whether the town paid another sum of
about 950 upon a note given at the same bank where the select-
men procurced this loan, on account of the sum thus obtained by
the selectmen, and thus in fact paid more than the amount which
went to reimburse those who procured substitutes, leaving unpaid
only a part of that which was given to commuters-are matters
left in doubt.

For reasons now to be stated we do not feel called upon to settle
these controverted questions of fact.

No legislation or reiteration of the vote by the town could make
valid the raising of money to pay commutation, or to reimburse
those whohad advanced it. Zhompson v. Pittston, 59 Maine, 545.

This disposes of the greater part of the claim.

As we have seen in the statement of the case, eleven hundred
dollars of the sum raised upon the note of the selectmen were paid
by them to four drafted men who were neither mustered into the
military service of the United States nor procured substitutes.

It remains to be determined whether under and by virtue of
the act of 1866, chap. 59, the plaintiffs can recover the small bal-
ance of moneys paid to those who furnished substitutes, which upon
their showing remains unpaid by the town.

It is suggested that the attempted ratification of votes to reim-
burse those who had furnished substitutes was recognized by this
court as binding and efficacious in Barbour v. Camden, 51 Maine,
608.

But no such doctrine can be deduced from that case.
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That part of the vote of the town which was there held to be
binding and obligatory whenratified by the legislature was“to pay
to each citizen so .drafted the sum of three hundred dollars when
mustered into the service of the United States, or to his substi-
tute when so mustered.” The plaintiff held an order from a sub-
stitute who was actually mustered into the service. Payments and
promises to pay to those who actually went into the service whether
as volunteers, drafted men or substitutes have been held capable
of legislative ratification, for reasons adverted to in Barber v. Dix-
mont, 58 Maine, 575 ; Winchester v. Corinna, 55 Maine, 9, and
Hart v. Holden, 55 Maine, 572.

Thus far and no farther has the court recognized the validity of
the ratification acts. Barbour v. Camden goes no farther ; for the
plaintiff there was enforcing, under a regular assignment, the rights
and claim of the substitute who went to the field.

The whole subject of donations by towns to individuals whose
acts, business or outlays of money for their own private purposes
may be deemed to be incidentally a benefit to the publie also, has
been so recently and so fully discussed in the opinion of the judges,
58 Maine, 591, Allen v. Inkabitants of Jay, 60 Maine, 124, and
Brewer Brick Company v. Inhabitants of Brewer, 62 Maine, 62,
that it is superfluous to go into any argument here to demonstrate
the lack of power in a town to make a valid donation to one who
has preferred to pay money to another, rather than to go into the .
military service of the country and in the legislature to delegate
any such power to the town. A reference to the cases above men-
tioned in our own State, and to Freeland et. al. v. Hastings, 10
Allen, 570, will suffice.

In the ingenious argument of the plaintiffs’ counsel it is claim-
ed that this was a loan to the town by these plaintiffs and that -
they are not responsible for the illegal disposition of the money.
But the facts do not sustain his hypotheses. This money never
went into the treasury of the town—was not drawn from thence:
by the order of the selectmen—never was put into the town ac-
counts by these plaintiffs—made no part of their claim against the-
town when they settled the account of their official doings.
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It is plain that they were in some way induced to take upon
their own shoulders the responsibility of furnishing and paying
out this money, with the knowledge that the vote of the town gave
them no legal authority to do it. Moreover they did not pursué
the authority given by the town which seems to contemplate the
raising of the money upon the credit of the town. They saw fit
to undertake to make themselves creditors of the town by paying
what they wrongly assumed might some day be recognized as valid
claims against it. (

They can stand in no better position than the original benefici-
aries under the town votes. Judgment for the defendants.

Arrreron, C.J., Warton, Dickerson and Dawxrorr, JJ.,
concurred.

Tromas N. Ecery et als., appellants,
V8.
Groree W. Howarp, administrator.

Probate law, as to insolvent partnerships.

Prior to the statute of 1870, c. 113, § 16, copartnership creditors proving their
claims against the estate of an insolvent deceased copartner were entitled
to a dividend upon the full amount due them, in the same manner as the
creditors of the insolvent individual.

If the estate was thereby obliged to pay more than its share of the partnership
debts, its representative might look to the surviving partners.

Where administration had been commenced prior to the passage of that stat-
ute, and the estate of the individual copartner had been represented insol-
vent, and commissioners had been appointed upon it, whose term of service
was not completed until after the passage of the statute, but the surviving
partner, who was also the administrator, made no representation of insol-
vency as to the copartnership and no change was made in the commission,
it was held that copartnership creditors who had proved their claims before
such commissioners were entitled to dividends from the individual estate;
and that they were not precluded therefrom, and that their demands were
not to be considered as allowed against the partnership estate, only because
it appeared by the report of the commissioners of insolvency that they were
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debits of the firm. The report of the commissioners follows the power con-
ferred upon them, and no proceedings in conformity with the new statute
having been had, in cases which arose prior to its passage, although not
completed when it passed, the distribution must be made in conformity
with the proceedings and the previously existing laws.

ON REPORT.

AppeaL by Egery and others from the below stated decree of
the judge of probate of Penobscot county. Upon the death of
the senior partner of the firm of William Howard & Son, the
junior partner, George W. Howard, at the August term 1869, of
the probate court, was appointed administrator of his father’s
estate and also gave the requisite bond as surviving partner. At
the November term 1869, of that court, commissioners of insol-
vency were appointed upon the individual estate of Wm. Howard,
whose report was accepted at the June term 1872. No commis-
sioners were appointed upon the partnership estate, though that
also was insolvent.

The statement of the case to this court says: “The commission-
ers returned as allowed certain claims against the individual
estate and certain other claims as allowed against the partnership
estate, no claims being proved” [by the same creditors ¢] “against
both estates, nor were any balances” [between the estates?]
“proved ;” but the commissioners’ report, made part of and put
into the case, showed that they had merely scheduled the claims
presented to and allowed by them under three different heads,
putting about a dozen under that of “estate of William Howard,”
three under the names of “William Howard and George W. How-
ard,” and by far the larger number and amount, including those
of Mr. Egery and of the Egery & Hinckley Iron Company, the
appellants, under the heading of “Wm. Howard & Son.”

At the June term 1872, after accepting the report the judge of
probate made the order and decree appealed from in these words :
“Distribution of partnership assets among partnership- creditors.
Distribution of deceased’s assets ordered among the creditors who
have proved their claims and balances, and been allowed them
- against the deceased’s estate.”
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The reasons assigned for the appeal were: ,

“I. Because said order is irregular and not according to the
law and statutes relating to distributions.

II. Because the proof and allowance of claims against William
Howard & Son under a warrant to commissioners upon the estate
of William Howard, after acceptance by the court, would admit
the appellants to a participation in the assets of said William
Howard.

III. Because the appellants are entitled to be.allowed a dividend
from the estate of Williamm Howard, not allowed under the order
of the court.”

Wilson & Woodard for the appellants.

The act of 1870, c. 113, § 16, incorporated into R. S., c. 69,
§ 6, cannot apply to this case. The statute in existence when
proceedings are commenced must be adhered to throughout where
the new enactment would affect legal rights. Given v. Marr, 27
Maine, 212. ‘

During the life time of William and George W. Howard, the
appellants could have attached the several estates of either or
both, and also their partnership property upon the claims proved.
This right remained till taken away by the act of 1870, ¢. 113.

The last clause of this statute did not save the present case
because no ‘“such proceedings” as therein specified, had then been
had, nor could they have been instituted. See the case cited by
the defendant from 17 Pick., 383.

W. O. Crosby for the appellee.

Two questions arise in this case: First, are probate proceedings
in cases like the present to be governed by legal or equitable
rules ¢ Second, if equity and its rules are to be disregarded, what
does the law require to be done ?

I. Equity marshals the assets giving to joint creditors the
joint estate, and to the individual’s creditors the separate estate.
3 Kent’s Com., 65, and cases cited ; Jarvis v. Brooks,23 N. H.,
136; Crockett v. Cram, 33 N. H., 542; Weaver v. Weaver, 46
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N. H.,188; Holion v. Holton, 40 N. H., T7; Merrill v. Neill,
8 Howard, 414. Probate proceedirgs are governed by eqmtable
rules. 17 Pick., 383.

II. The decree made is correct in law. The act of 1870, c. 113,
§ 16, was specially designed to meet the exigencies of the present
case, and its passage was procured for that purpose. The final
clause of the section evinces the purpose to give it retrospective
effect.

Barrows, J. Section sixteen of chapter one hundred and thir-
teen of the Laws of 1870, authorizes a surviving partner who has
given the bond required by statute to represent the partnership
estate insolvent it it appears to be insufficient to pay the partner-
ship debts, whereupon commissioners are to be appointed by the
judge of probate, claims proved and allowed, and the partnership
assets distributed to pay such as are allowed, and in general like
proceedings are to be had as might before that time have been
had for the distribution of the estates of individuals deceased in-
solvent, under previously existing statute provisions. But this is
not to invalidate the right of partnership creditors to recover from
the surviving partner or the estate of the deceased partner any
balances due them after the partnership property is exhausted. -

In addition to these prospective provisions we have the follow-
ing: “When in cases heretofore arising such proceedings have
been had, they shall be held valid.” DBut this respondent who
was both administrator of William Howard and surviving part-
ner of the firm of Wllham Howard & Son, and had given bond
in each capacity, in this case which arose before the passage of
the statute of 1870, made no such representation in relation to
the partnership estate and no such proceedings as are contem-
plated by the statute were ever had. Yet the respondent claims
that the course of distribution should be the same as if they had
been had, and were therefore to be held valid under the provision
above quoted, because the commissioners who had been appointed
upon the individual estate of William Howard in November 1869,
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and who had their term of service lengthened from time to time,
reporting finally in June 1872, distinguished in their report of the
claims allowed by them between the claims of the creditors of the
copartnership and the creditors of William Howard as an indi-
vidual, showing that certain claims which were presented to and
allowed by them (that of these appellants among the number)
were due from William Howard & Son.

But they were none the less due from the estate of William
Howard. The appellants presented and proved them against the
estate of William Howard and the commissioners reported them
as allowed in full. The commissioners had no authority to act as
commissioners of insolvency upon the copartnership estate. They
were not appointed nor commissioned for that purpose. It had
not been represeuted insolvent by the surviving partner. Their
commission authorized them to receive, examine and report the
claims against the estate of William Howard, and they return that
they did it. Their report will not bear the construction contend-
ed for and upon which the decree of the judge of probate seems
to have been based, that these claims against William Howard &
Son were not allowed against the individual estate of William
Howard. These commissioners could allow them only against the
individual estate upon which they were appointed commissioners,
and they reported them as allowed and their report was accepted.

They designate in their report certain other claims allowed as
being claims against William Howard and George W. Howard
besides those specified as claims against the firm of William How-
ard & Son, but there is nothing inthe rgport to indicate that they
assumed to go beyond their commission or designed to do more
than to describe accurately the claims which they allowed against
the estate of William Howard. The statement thatthey returned
as allowed certain claims against the individual estate, and certain
other claims as allowed against the partnership estate, and that
the claims of the appellants were proved and allowed against the
estate of William Howard & Son is not sustained when we come
to examine the commissioners’ report which is made part of the

\
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case. It might as well be concluded that they allowed claims
against an imaginary third estate (neither the individual nor the
partnership estate, but still an estate somehow belonging to Wil-
liam Howard and George W. Howard ia common) because some
of the demands are particularized as due from both, and yet are
not included with the co-partnership debts. In point of fact, the
commissioners pursued the course which had always been pur-
sued prior to the statute of 1870—the only course authorized by
previously existing statutes. They allowed the claims against the
estate of William Howard, carefully describing the demands that
were allowed, and thus it appears that i some cases the deceased
was indebted as a partner and in others as a co-promisor with
George W. Howard.

At law, the private property of each co-partner, in an unlimited
partnership, is liable for the whole debt to the partnership creditor,
who thus has that advantage over the creditors of the individuals
composing the co-partnership which accrues from the personal lia-
bility of more than one debtor. Hence, when by reason of the
death of one of the co-partners, the claim became several as well
as joint, under our statutes as they existed before 1870, a partner-
ship debt was provable for the full amount against the estate of a
deceased partner which had been represented insolvent, and the
co-partnership creditor had an equal right with the individual cred-
itors to obtain full satisfaction of his claim from the estate of the
deceased. If thereby the estate of the deceased was obliged to
pay more than its share of the partnership debts, its representative
had his remedy over against the surviving partners to compel an
adjustment.

It was under such statutory provisions that the proceedings in
this case were had. .

It is sufficient to say that if a different course might have been -
pursued in this case, and would have been valid under the statute
of 1870, it was not adopted. As the case arose before the pas-
sage of the statute, the decree should have followed the proceed-
ings which were had.

YOL. LXIV. 5
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The reasons of appeal are valid and well assigned and the
Decree is reversed.

Curring, Warron, Dickerson, Danrorta and Virein, JJ.,
concurred. ' :

ArprEroN, C. J.,being interested as a creditor, and PEerers, J.,
having been of counsel did not sit in this case.

Jorx FArrArR vs. Avgustus J. SmrTH.
Parol evidence. Delivery—what is necessary to constitute.

Where a grantor has conveyed a farm, reserving in the-deed the use of the
buildings thereon for a period of time afterwards, the grantee is not estop-
ped by the deed to show that there was an oral agreement, at the time, that
he was to have what manure should be made by the grantor’s cattle on the
place in the meantime, for the use of the premises.

The grantor could legally sell the manure to be made by his cattle during that
time; but, to complete a sale as against a second purchaser, a delivery was
necessary.

ON EXOEPTIONS.

Trespass de bonis asportatis, for taking and carrying away.a
quantity of manure. Plea,the general issue with brief statement
of title in the defendant. January 9, 1869, Elijah Smith con-
veyed to Mr. Farrar by deed of warranty the homestead farm in
Corinth upon which said Elijah was then living, the use of the build-
ings upon which he reserved to himself in said deed till the twen-
ty-fifth day of March, 1869, and remained in occupation of them
until that day arrived. Upon the twelfth day of March, 1869,
Elijah Smith-sold the manure in dispute, which was then in the
barn upon said farm, to the defendant, who hauled it off the next
day, for which act this action was commenced March 15, 1869.
Farrar mortgaged back the land to secure part of the purchase
money, and his notes and mortgage remained unpaid in Elijah
Smith’s hands at the time of the trial. These conveyances were
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executed at the office of H. P. Haynes, several miles distant from
the farm, and the plaintiff was permitted to testify, against the
seasonable objection of the defendant, that it was then and there
agreed between the parties that, in consideration of said Elijah’s
having the use of the buildings on the place till March 25,1869, the-
plaintiff was to have all the manure made by said Elijah’s cattle
upon the farm during that time, and other witnesses were allowed to
state facts tending to prove the same thing. It was admitted that
the defendant knew nothing of this arrangement when he bought
and removed the manure.

Elijah Smith, called by the defence, denied that such agreement
was ever made, and testified that at the date of the deed he had
fifty tons of hay in the barns on this place, half of which was not
cut upon the farm but cut elsewhere and hauled there; that he
traded in cattle ; bought, fatted and sold them ; that after Jan. 9,

1869, he bought oxen and stall-fed them with grain bought for the -

purpose after that date ; that immediately after that day he cleared
out the wide space behind the “tie-up” in his barn, laid a new
flooring, and constructed a large box into which he threw all ma-
nure thereafterwards made, considering it his property, having
thrown that previously made into the yard and left it there when
he quit the premises.

-March 12, 1869, he sold this manure in the box to the defend-
ant, who then paid him, and hauled it away the next day. Mr.
Farrar was not at the farm from some day before his purchase till
after the removal of themanure. Mr. Haynes, the scrivener, heard
nothing said about manure while the parties were at his office, the
plaintiff admitting that no other conversation was ever had on the
subject, except at that time and place. To the admission of parol
evidence to vary the effect of the deeds the defendant objected,
and further contended that there was no delivery of the manure
which was not in existence January 9, 1869, to vest title to it as
against him, an innocent purchaser for value without notice ; but
the presiding justice ruled pro forma that the delivery was suffi-
cient, that the testimony was admissible, and if helieved entitled the’
plaintiff toaverdict, which he obtained, and the defendant excepted.

[ ]
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Brown & Simpson for the defendant.
Lewis Barker for the plaintiff.

Prrers, J. In January, 1869, Elijah Smith conveyed a farm to
the plaintiff by a deed containing these words: “Reserving, how-
ever, possession of the buildings for my own use till the twenty-
fifth day of March, 1869.” The verdict in the case establishes
the fact that, at the time the deed was given, it was orally agreed
by the parties to the deed that, as a compensation for the use of
the buildings, as reserved to the grantor, the grantee should have
all the manure made on the farm by the grantor’s cattle during
that time. The manure created during this period was collected
into heaps in the barns where it was made, and then sold and de-
livered to the defendant by the grantor, and by the defendant
paid for and removed from the premises before the twenty-fifth
day of March, 1869, without any notice of a prior agreement or
sale. \The plaintiff was not upon the farm at the time the deed
was given to him, nor at any time afterwards before the manure
was removed. No other delivery of the manure was made to the
plaintiff than is inferable from the situation of the parties and
the facts thus stated. Several questions are raised by the defend-
ant’s exceptions to the rulings, which were made pro forma.

I. It is contended that oral evidence to prove the bargain be-
tween the parties to the deed, about the manure, was improperly
admitted, because it was contradictory to the terms of the deed.
But we think that the admission of this evidence amounts only to
allowing the plaintiff to show that he was to give less for the land
than the amount of the consideration expressed in the deed.
That is, that he was to have.the manure, in addition to the farm, for
the sum paid by him. This affects the consideration only. In
this view the evidence was admissible. In Goodspeed v. Fuller, 46
Maine, 148, where the decisions bearing on this subject are exten-
sively collected, the court say: “The entire weight of authority
tends to show that the acknowledgment of payment in a deed is
open to unlimited explanation, in every direction.”
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II. The next objection is, that manure not in existence at the
time of an attempted sale cannot legally be sold. According to
most of the authorities, a thing may be sold which has only a
potential existence. Among the illustrations given by legal
writers, it is said that a valid sale may be made of the wine that a
vineyard is expected to produce, or the grain a field may grow
in a given time, or the milk a cow may yield during a coming
year, or the wool that shall thereafter grow upon sheep, or what
may be taken as the next cast of a fisherman’s net, or fruits to
grow, or young animals not yet in existence, or the good will of
a trade, and the like. The thing sold, however, must be specific
and identified. It must be, for instance, the products of a par-
ticular vineyard or field, or the wool from particular -sheep.
These must also be owned at the time by the vendor. A person
cannot sell the products of a fleld which he does not own at the
time of sale. Nor can hesell the wool to grow upon sheep which
he does not own at the time of sale, but which he expects or
agrees to buy thereafter. Pratt v. Chase, 40 Maine, 272 ; Mor-
rill v. Noyes, 56 Maine, 458. We think the ruling upon this
point was correct. It may well be supposed that the jury under-
stood the sale to be applicable to such products of the stable as
should be made by the particular animals then owned and pos-
sessed by the vendor.

IIT. Upon the remaining point, we think the ruling was not
correct. The presiding justice substantially instructed the jury
that, upon the facts found, there was a sufficient delivery to
overcome the rights of the defendant as a bone fide purchaser.
Had the manure remained upon the premises at the time the
grantor left them, that act would have amounted to a delivery.
Nichols v. Patten, 18 Maine, 231. But the manure was all
removed before the seller’s tenancy had terminated, and before
the grantee had any possession of the buildings where it was.
Up to the twenty-fifth day of March, 1869, the plaintiff had no
more right to control or occupy the buildings than any stranger
had. The manure could not pass as a part of the realty. It was

-
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not upon the land when the deed was given, nor was it then in
existence. The ordinary relation of landlord and tenant did not
exist between the parties; nor was the manure made in the course
of husbandry on the farm, if such a relation did exist. We do not
see that there is any evidence of delivery whatever. Although
the rule which requires a delivery to a bona jfide purchaser, who
has paid the price for personal property, as against a second pur-
chaser, has been very liberally construed in many of the later
decisions in this country ; still, the rule has not been abrogated.
Some evidence of delivery is required, though it may be slight.
But here there is none. Fuller v. Ludwig, 17 Maine, 162 ; Gar-
land v. Hilborn, 23 Maine, 442 ; McKee v. Garcelon, 60 Maine,
165 5 Ingalls v. Herrick, 108 Mass., 351.
Fxceptions sustained.

Avrrrtron, C. J., Curring, Warron, Barrows and DanrortH,
JJ., econcurred.

BurLiNGTON ¥S. SWANVILLE.

Husband and wife. Pauper residence—how acquired and lost.

Abandonment of a home or residence, followed by five years consecutive resi-
dence in another place, withoutreceiving pauper supplies, will effect a settle-
ment; but the abandonment of a husband or wife will have no such effect.
No abandonment of either party by the other will, per se, affect the husband’s
settlement.

Though a wife cannot have a pauper settlement different from that of her
husband, she can so establish her residence in a town other than that in
which he resides as to have her home separate from his, so thatin law as
well as in fact her home will not be his home. '

A man’s settlement may be in a town though his wife and children have re-
sided for the tive preceding years consecutively in another town, without he
or they receiving pauper supplies during that period.

ON MOTION AND EXCEPTIONS.
AssumpsIT upon an account annexed, for the support of William
Hurd from December 7, 1871, to May 1, 1872. It was not de-
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nied that all proper statute notices and replies were given. The
pauper was married in Swanville in 1839, lived there over twelve
years, then went to Waldo for about three years, and returned
to Swanville in 1855, where he remained till 1859, when he came
to Burlington, staid there six months, then to Lowell for eighteen
months, then to Lincoln for about the same length of time, and then
to Enfield. His wife bore him five children, all born in Swanville.
In March, 1864, Mr. Hurd left his family in Enfield, to go to work
for a few weeks at Mattawamkeag Point. During his absence, and
without his knowledge or consent, his wife and children moved to
Lincoln, where his wife has ever since resided, the children stay-
ing with her till they married, two living with her at the time of
trial. Returning from Mattawamkeag, Mr. Hurd ascertained
where his family was, went there, had some talk with his wife, in
which (as she testified) it was agreed that she would take care of
herself and children, and he might take his money and support
himself, which conversation he denied, but from that time it was
admitted that he never lived with his wife nor spoke to her again,
and was in Lincoln only once or twice, calling upon the children,
one of whom was married and living in the other part of the
house occupied by Mrs. Hurd, and contributed nothing toward
the support of his family beyond giving a dollar or two to the- chil-
dren at the time of making these calls. Testifying in behalf of
the defence, Mr. Hurd said that he always calculated that his home
was where his family was, where his children were, calling them his
family ; that he had lived for short periods in various towns; in
Lincoln a year or so, on a place for which he bargained with one
Nute, where he kept house for himself ; at Benj. Davis’, in Burling-
ton, in 1867—-8. Being asked upon cross-examination it he made
it his home at Davis’ he replied : “Yes sir, had my clothes, valise
and trunk there,” which he afterwards explained to mean that he
called it his home wherever he happened to be at work. After
1864 he voted once in Enfield, and voted in Lincoln in 1868, the
year he lived on the Nute place. From 1863 to 1869 inclusive he
© was taxed in Lincoln, except in 1865, but paid his tax only for
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1866. When one of the other taxes was demanded, he said he
should not pay it there, because he had been living in Burlington,
and if he paid anywhere it would be in Burlington. He was on
the voting list of Lincoln from 1863 to 1871 inclusive, (except
1865,) but voted there only in 1868. The plaintiffs notiied Lin-
coln as well as Swanville. The verdict was for the plaintiffs, which
the defendants moved to set aside as against law and evidence.

The counsel for the defendants requested the following instrue-
tions: '

I If the pauper once established his residence in Lincoln, and
has never since abandoned his wife or family, and no pauper sup-
plies have been furnished, their continued residence in that town
for more than five years consecutively, gave him a settlement in
that town.

II. No abandonment by the wife of the husband, or refusal to
cohabit with him, will affect the settlement of the husband, unless
he abandoned her.

The first requested instruction the presiding justice refused to
give. With reference to the second he remarked that “as matter
of law the proposition is correct as it is worded, but requires care-
ful consideration to understand its meaning. A wite can abandon
her husband and divorces are often granted for that cause. She
can abandon him as completely as he can abandon her. The point
of inquiry is whether or not a separation has taken place, so as to
create separate homes.” “If they do separate, then they may have
separate homes, and it is of no consequence which left the other.
If she took up a separate residence it would become her dwelling-
place or home to all intents and purposes, as much as if she were
unmarried ; but the wife’s home is not necessarily the husband’s
home. Under our laws, a married woman may hire a tenement,
take her property into it and establish a home for herself alone,
separate from her husband, just as well as if she werean unmarried
woman. He has no right to control her property against her will;
she can control it herself, and manage it as she pleases.”

Alluding to a point urged by the defendants’ counsel, that a
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man may have a home in a town without having any particular
place in the town where he has a right to stay or call his home,
the judge ruled or remarked to the jury: “Can a man be said to
have a home in a town without having some roof to shelter him,
. some door which will be willingly opened to’him,some place where
he can lie down at night,sometable at which he may be permitted
to eat ¢ Such a thing is possible. There is no legal impediment in
the way. Whether such a COIldlt]Oﬂ of things is probable, the jury
will judge. It is not impossible for a man to retain his home in a
town though there is no particular spot that he has a right to go
to. If, having established his residence in a town, he leaves with
an intention not to return, or if he leaves without any intention
one way or the other, taking all his earthly possessions with him,
his residence is thereby interrupted. If he goes from town to town
not having any intention one way or the other never thinking
whether he will or will not go back to the town which he has left
taking with him his trunk and clothing, and whatever else of earth-
ly things he possesses, having no intention as to whether he will
return or not; that will constitute an interruption. That was the
precise point decided in North Y armouth v. West Gardiner, 58
Maine, 207.

The defendants’ counsel suggesting that the fact of the pauper hav-
ing a wife and family in town which he had not abandoned would
distinguish this case from that of North Yarmouth v. West Gar-
diner, the judge remarked that that fact might be important as a
piece of evidence to be weighed in connection with the other evi-
dencein the case, in determining what the pauper’s intention was,.
but the ultimate fact to be determined after all was as to the intent
with which the paunper left town.

The defendants excepted to the instructions and refusals to in-
struct. The foregoing are only extracts from the charge, which
was full, covering all the points raised in the case.

A. W. Paine for the defendants.
The facts upon which our requests were based are these. The
pauper Hurd having his residence and settlement in the defendant
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town in 1859, being then a married man with five children, aban-
doned his residence in that town, moved away, and has never since
returned to reside there as hishome. He first went to Burlington,
and from thence to other towns in that neighborhood, gaining no
settlement, but living in several places, until 1863 or 1864, when,
during his absence in the woods for a few weeks, his family moved
into Lincoln. On his return soon after from the woods, he songht
out their new place of residence, went to it and spent a portion of
the day there, partook of a meal prepared there by his daughter,
and ever after sought there to renew or continue his relation of
husband and father to the family. From time to time, during
the years which succeeded, he sought in various ways to win back
his family to their former state of unity, by making advances to
that end in various ways, assisting by occasional gifts in their sup-
port, sending them tokens of affection, and at one time actually bar-
gaining for a house and farm within the town, into which to remove
them, and actually taking possession of it and keeping such pos-
session for twoor three years. During all this time, however, after
the removal to Lincoln, the wife of the pauper refused to cohabit
with her husband, or to permit him to reside in the house, he liv-
ing around in various places in Lincoln and neighboring towus,
with no settled place of residence anywhere, other than that which
his wife occupied, generally spending his time wherever he could
get employment and a living. During all this time too, from 1863
to 1869 inclusive, he was taxed in Lincoln, and until 1871 his
name was continued on the voting lists of the town, except only in
1865, he being on the first day of April of that year absent from
town on ‘what now appears to be a temporary visit to Swanville
among his old friends. And what is important is the fact that he
testifies that “he never abandoned his wife,” “was always glad to
see them,” &ec., a sentiment which was confirmed at the trial by
very much testimony of his acts on both sides.

These are what may be called the undisputed facts of the case so
far as questions of law arise, and they are the facts upon which
were based the two requested instructions.
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Our first proposition is so simple as to be tautological, an axiom,
a truth that is self evident, and can hardly be made moreso. Ifa
person, having a wife and family, once established his home in a
town and never abandons it, he continuesit. Such in truth is the
exact proposition submitted and refused.

If a man once establishes his home with his family in a given
town, and then abandons that family, he may gain a settlement or
have a home independent of them, but in order for him to gain
such new home independent of them he must first give them up, or
in other words abandon them, otherwise his home is with them.
Such is the common sense of the proposition, and such is the uni-
form current of authority. These authorities when thoroughly
examined will be found to conecur in this, and every where in case
of wandering paupers they base their whole argument upon this
supposition. The other view of the case, viz., that of the man
who has not abandoned his family, has never before been up for
argument or decision. The doctrine now broached is de novo.

Thus, in that last of all cases in our state, so elaborately argued
by the learned judge at all points, that of Ripley v. IHebron,.
69 Maine, 379, the question of difficulty, the vexed question in
all cases of the kind, is forcibly put as follows: “When a man
leaves town . . . .. and is no longer personally residing there,
and leaves no family nor property, &c., can he retain a home %’
and in his answer he says, “if he did not intend to abandon it as
his home, but did intend to retain his connection,” &c., “then the
inference and conclusion is not a questionable one.” See also
North Yarmouth v. West Gardiner, 58 Maine, 207.

The question is whether or not a wife who, in the absence of her
husband, has located a home in a given place, afterwards adopted
and approved of by him, can by her own conduct and without his
concarrence so act toward him as to affect his residence or settle-
ment. Can she as the jury were told “abandon him as completely
as he can her”—*“as if she were unmarried ¢ He can gain a set-
tlement without her ; can she de the same?

It is his intention that controls a settlement. If he intends
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that his home shall be where hers is, can she control that intention
because physically able to exclude him from the house? Her right
to control her own property has nothing to do with this question.
There is no such thing as a wife abandoning her husband within
the meaning of the pauper act which is the connection in which
this question arises, nor can she control his will as to his domicile.
Richmond v. Vassalboro, 5 Maine, 896 ; Pittston v. Wiscasset,
4 Maine, 293 ; Waterboro v. Newfield, 8 Maine, 203 ; Awugusta
v. Kingfield, 36 Maine, 235 ; Warren v. Thomaston, 43 Maine,
606 ; Howland v. Burlington, 53 Maine, 54. As our proposition
of law which was given was declared to be correct “as worded,”
we except to comments which virtually reversed it.

The facts do not sustain the verdict upon correct legal principles.

Wilson & Woodard for the plaintiffs.

The residence and acts of the wife have nothing to do with es-
tablishing the residence of the husband. Hallowell v. Saco, 5
Maine, 143 ; Laymond v. Harrison, 11 Maine, 190 ; Greene v.
Windham, 13 Maine, 225; Parsons v. Bangor, 61 Maine, 457.

‘Warron, J.  In our judgment there was no ruling or instrue-
tion of the presiding judge of which the defendant can justly
complain.

The first requested instruction, namely, that “if the pauper once
established his residence in Lincoln, and has never since abandoned
his wife or family, and no pauper supplies have been furnished,
their continued residence in that town for more than five years
consecutively gavehim a settlement in that town”—was rightfully
withheld, because it fails to diseriminate between the abandonment
of one’s wife or family and a change of residence from one town to
another. One may change his residence without abandening his
wife or family, or he may abandon his wife and family without
taking up his residence in another town. Strike out the words
“wife or family” and insert “residence,” and strike out “their” and
insert “his” and the proposition would be correet. As it is, it is
clearly erroneous. Parsons v. Bangor, 61 Maine, 457.
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The second requested instruction, namely, that “no abandon-
ment by the wife of the husband, or refusal to cohabit with him,
will affect the settlement of the husband unless he abandoned her,”
was given. DBut the defendants complain of the remarks of the
judge which followed. They contend that they destroyed or
neutralized the instruction and were therefore improper. We
think not. It may be doubted whether the requested instruction
is itself strictly accurate, whether the judge would not have been
justified in withholding it altogether. It will be noticed that if it
does not directly assert it very clearly implies, that abandonment
by the wife will affect the settlement of the husband if he also
abandons her. Stricetly speaking no abandonment of either will,
per se, affect the husbund’s settlement. Abandonment of a home
or residence may affect the settlement, but the abandonment of a
husband or wife will have no such effect. As remarked by the
presiding judge, the real point of inquiry is whether an actual sep-
aration has taken place so as to give the husband and wife sep-
arate homes, so that while the wife actually resides in one town,
the husband may have a home in another town. As worded, the
requested instructioh was well calculated to confuse if not to mislead
the jury, and the remarks of the presiding judge were intended to
guard against such a result. We think they were pertinent and
proper.

But the chief ground of complaint is the instruction that a wife
may abandon her husband and establish for herself a home sepa-
rate from his. The question is not whether she can gain a pauper
settlement separate from his. Of course she cannot. But wheth-
er she can establish for herself a separate home, so that in law as
well as in fact her home will not be his home.

The defendants insist that while it is true that the husband may
abandon his wife and establish for himself a separate home, she
cannot abandon him and establish for herself a separate home.

We think she can. This precise argument was urged in a case
recently decided in the supreme court at Washington and overruled.
It was there claimed that the domicile of the husband is the domi-
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cile of the wife, “that she could not have a different one from his.”
But the court held that she could, that this “was so well settled
that it would be idle to discuss the proposition, that the rule is
that she may acquire a separate domicile whenever it is necessary
or proper that she should do so; that the right springs from the
necessity for its exercise, and endures as long as the necessity con-
tinues.” Cheever v. Wilson, 9 Wallace, 108.

And in an early case in this state where the same argument
was urged, the court held that although the residence ot the wife
is evidence of the domicile of the hushand, yet it is not conclusive
that “if he has abandoned her, or she has abandoned him, he
may establish his domicile elsewhere.” Greene v. Windham, 13
Maine, 225.

Of course husbands and wives are expected to live together. The
marriage relation contemplates that they will do so, and that they
will have but one home. Butif for any cause the home of the hus-
band becomes an unfit place for the wife to live in, or he becomes
an unfit person for her to live with, the law gives her a right to
leave, and to establish for herself a home elsewhere. We cannot
doubt that the ruling of the presiding judge upon this point was
correct. )

We think the verdict is not contrary to the weight of evidence.

' Motion and exceptions overruled.

ArrLErON, C. J., DAnrorTH, VIRGIN and PrrErs, JJ.,concurred.

Daw~ten M. Howarp et als., receivers, &e.
V8.
Joas W. Parmer and another.

Promissory notes as capital stock—what is sufficient consideration.

The charter of a Mutual Insurance Company, having no capital stock, author-
ized the company ‘“‘for the better security of those concerned,” to receive
notes for premiums in advance of persons intending to receive its policies,
"and to negotiate such notes, ‘“for the purpose of paying claims; or otherwise
in the course of its business,” and a compensation was to be allowed and
paid the signers at a rate to be determined by the trustees; held :



PENOBSCOT COUNTY. 87

Howard ». Palmer.

I. That such notes were on sufficient consideration.

IL. That the authorily given by statute, the security thus held out to dealers,
and the compensation afforded signers for the credit thus acquired, and the
association and agreement of the parties giving such notes, furnished a
valid legal consideration for such notes.

III. That such notes were to be regarded as the capital stock of the company,
or a substitute therefor.

IV. That if the security of the dealers with the company required their en-
forcement, they were valid and could be enforced in the hands of receivers,
the company being insolvent, to pay its losses.

A note payable to the order of A. B. is equivalent to one payable to A. B. or
order. )

It is not a defence that no insurance has been effected under the open poli-
cies for which the notes in question were given—nor that the company
has become insolvent.

ON REPORT.
AssumpsiT upon this note :
“Baxcor, April 26, 1870.”
“$1,001. Eight months after date we promise to pay to the
order of the Maine Mutual Marine Insurance Company one thou-
sand ‘and one dollars, payable at Bangor, Maine. Value received.
Parmur & Jonnson.”

This insurance company was incorporated by Special Laws of
1870, c. 470, and became insolvent, was enjoined, and the present
plaintiffs appointed receivers under the statute in May, 1873.

There were four actions brought by the receivers, upon notes of
like tenor to the above, (but signed by other parties,) three in their
own names and one in that of the company, the reports of which
immediately follow this. The same statement of facts as to the
form, origin and purpose of the notes, the incorporation, proceed- .
ings and insolvency of the company, and the line of defence there
to is applicable to all these cases, and is to be found in the opin-
ion. Some additional facts were supposed to affect the other cases
as will appear in the report of them. In one of the four, no ex-
tended opinion was given, the cause being determined by those
hereinafter reported.

A. W. Paine, C. P. Stetson and A. A. Strout for the plain-
tiffs.
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The plaintiffs claim to recover by virtue of the special provi-
sions of the charter. The sixth section provides that the maxi-
mum liability of each member shall be the amount of premiums
he has paid, or for which he has given his note. Every man knew
that he gave his note, not merely for preminms, but to give the
company credit and to secure its liabilities. The seventh section
provides that each member before he receives his policy, shall pay
the rates fixed and determined, &e., either in'money or note, and
that no such premium shall be withdrawn, but shall be liable for
all losses and expenses of the company during its charter. The
counsel in extended arguments referred to the various other pro-
visions of the charter and by-laws, and cited numerous cases in
support of the positions taken, the nature of which is apparent
from the opinion.

J. 8. Rowe and Wilson & Woodard for the defendants.

The whole contract, if any exists between these parties, is in
writing, and we object to any attempt to vary it by parol. The
agreement of the subscribers shows the consideration of the note ;
i. e., preminms in advance of persons intending to receive policies.
If no policy was received before the company was enjoined, then
the consideration failed. The obligation was mutual. The com-
pany were bound to insure to an amount equivalent to the pre-
mium ; and if this was not done, there was no liahility upon the
note. Every person who read the charter (and everybody was
legally bound to know its contents) could see that these notes
were to secure claims only by being negotiated ; not by being held
as a trust fund in the hands of the company.

ArprErON, C. J. The Maine Mutual Marine Insurance Com-
pany, of which these plaintiffs were appointed receivers, was incor-
porated by an act approved March 16, 1870, ¢. 470, with full
power “by instrument under seal or otherwise, to make insurance
on vessels, freights, money, goods, wares, merchandise, bottomry,
respondentia interest, and other insurances appertaining to or
connected with marine or internal navigation risks,” &c. The
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corporate powers of the company were to be exercigsed by a board
of trustees and such officers and agents as they might appoint.
Every person insured was a member of the corporation during the
period of his insurance and no longer; and every person holding
the certificates provided for by § 12 of the act of incorporation.
The members were not to be liable beyond the amount of premi-
ums or of the notes given therefor ; which however are made lia-
ble for all losses and expenses incurred by the company during its
charter.

By § 9, the company for the better security of those concerned
may receive notes for premiums in advance of persons -intending
to receive policies and ‘'may negotiate such notes for the purpose
of paying claims or otherwise in the course of its business and a
compensation to the signers thereof may be allowed and paid at a
rate to be determined by the trustees, but not exceeding six per
cent. per annum.”

By § 7 of the by-laws it was provided that “the company for
the better security of its dealers may receive approved mnotes in
advance and allow a compensation to the signers thereof; and the
trustees shall have authority at all times to surrender to the sign-
ers thereof any notes thus given and for which a compensation is
allowed, whenever they conceive the interest of the company re-
quires them to do so and the safety of the company allows it.”

By a vote of the trustees of January 26, 1872, three per cent.
per annum was to be paid on each note advanced the company
under § 7 of its by-laws, in all cases where those furnishing them
have done no business with the company, and that the same be
allowed on all notes on which business has been done ; that is, on
all amounts over and above the business done.

Before the company went into operation the defendants and
others signed the following agreement: “We, the undersigned,
agree to advance our notes for premiums in advance to the Maine
Mutual Marine Insurance Company, to the amount set against our
names, respectively, in accordance with the charter and by-laws
of the company.”

VOL. LXIV. 6
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By the tenth section of the charter it was provided that no pol-
icy should be issued until application should be made for insur-
ance to the amount of fifty thousand dollars.

The defendant, Palmer, was one of the directors. At the time
he gave the note in suit he received an open policy, but has had
no insurance under it. Notes given by the defendants and by the
other signers of the above agreement under similar circumstances,
comnstituted forty two thousand dollars of the capital of the com-
pany. All those giving such notes were regarded as applicants
for insurance under § 10. The notes of the above description
with premiums for insurance constituted all the assets and made
up the sum of fifty thousand dollars which the statute required
before any policies could be issued.

The company having by premiums and these notes given in pur-
suance of § 9 of the charter and § 7 of the by-laws, obtained ap-
plications for insurance to the amount required by statute, com-
menced business, but becoming insolvent it was enjoined from
further proceeding, and the plaintiffs were appointed receivers and
gave the bonds required by law.

This action is brought upon the defendants’ note. The defence
is that it was given for premiums in advance; that the defendants
had no insurance under it; that it was never negotiated; and
that it is void for want of consideration.

The notes in controversy were given by the authority of the
statute under which the company was organized. “I look upon
this note,” remarks Gray, J., in Deraismes v. The Merchants
Mutual Insurance Company, 1 Comst., 375, where a similar
question was presented for decision, “as a statutory note, the va-
lidity of which may be rested entirely upon the statute authoriz-
ing it to be taken, and does not at all depend upon any question
of consideration.” TFurther, these notes were given “for the bet-
ter security of those concerned.” If void, where would be the
better security ¢ They were given to be negotiated to pay claims
or otherwise in the course of the business of the company and “for
the better security of its dealers.” A compensation was allowed
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the signers for this use of their names. These notes constituted
and were represented to the public as constituting a part of its
assets ; indeed almost the whole of its assets. The credit of the
company was based upon their existence and their validity. These
considerations amply suffice to render the notes valid. Further,
the agreement signed by the defendants with others interested as
associates in the company, to give their notes respectively, and to
share the liabilities and enjoy the advantages secured by its char-
ter constitute a consideration amply sufficient to uphold the notes
in suit. Brouwwer v. Appleby, 1 Sandf., 158 ; House v. Allen,
Ib., 1715 Browwer v. Hill, Ib., 629; Howland v. Myers, 3
Comst., 290. It is to be observed that the charters referred to in
the cases cited are almost identical in language with the one
under consideration.

Premium notes for risks are to be paid. Premium notes are
the notes of applicants for insurance. The note in suit is the note
of an applicant for insurance. Both classes of securities make up
the amount required before policies can be issued. So far as re-
lates to the public, the dealers with the company, notes upon open
policies where there have been no insurances and notes for risks
taken are to be regarded alike as for the security of policy hold-
ers. The company is estopped to assert that they have falsely
and fraudulently misstated them as assets in their advertisements
to the public. The signers of notes like the one in suit are not to
be permitted to say that they have uttered notes without consid-
eration and valueless, for the purpose of misleading or defraud-
ing those who have trusted in their integrity. The object of these
notes was “for the better security of the dealers” with the com-
pany. That too was the design of the legislature. It would be
in direct violation of the legislative intention and a gross fraud
upon the dealers, creditors of the company, to hold that the notes
and securities upon the basis of which the public were induced to
give it credit and transact business with it, were utterly void or
available only to the extent of the actual insurances indorsed on
the open policies of the company.
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These notes are made negotiable by statute. It can hardly be .
questioned that if negotiated, their payment could be enforced by
an indorsee for value. But if not negotiated the purposes for
which they were given may equally require their enforcement.
They were given “for the better security of those concerned.”
They were received by the company “for the better security of its
dealers.” Who are those concernecd? Who are the dealers of
the company for whose “better security” these notes were given?
The holders of unpaid policies where the contemplated risks have
been incurred. The purpose for which they were given is equal-
ly promoted by enforcing their collection for the “better security”
of the dealers with the company as for the benefit of its endorsees.

The notes by the seventh by-law are not to be given up, unless
the interest of the company requires it and the safety of the com-
pany allows it. The interest of the company requires integrity.

The safety of the company consists in its solvency. The surren-
der of its assets is alike at variance with its integrity and its sol-
vency. If by its misfortunes it has ceased to be solvent, it can
still remain honest.

It was the duty of the company to collect these notes “for the
better security of its dealers.” Having become insolvent the law
has devolved that duty upon its officers.

The case of Pendergast v. Commercial Mutual Marine Com-
pany, 15 Gray, 257, has been cited and relied upon by the de-
fence; but we think it does not apply. In an open policy it is gen-
erally nnderstood that the insured is only liable upon his note to
the extent of the insurance obtained. But in the present case the
notes were given for more than the policy. They were given “for
the better security of the dealers” with the company. They were
held out to the world as a portion of its assets. The signers were
paid for signing them.

It is objected that the note is payable to the order of the Maine
Mutual Marine Insurance Company and has not been indorsed.
It may have been once doubted whether a note payable to the
order of A. B. was equivalent to one payable to A. B. or order, but
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it has long been settled that a note payable to a man and his
order, or to his order only, is one and the same thing. The note
was enforceable in the name of the payee. The law vests the title
in the receivers and the action is properly maintainable in their
names. - : Defendants defaulted.

Curring, Warron, Barrows and Danrorrh, JJ., concurred.

PrrErs, J., having been of counsel did not sit in these cases.

Daxier M. Howarp, et al., receivers, &ec.
8.
Tue HinckrLey AnD Eeery Iron Company.

Premium note—renewal of and liability upon.

When a premium note in advance for the security of dealers was given to a
mutual insurance company, in accordance with the provisions of its charter,
atits commencement in business and it was renewed, the makers are
equally liable in case of insolvency to the receivers, as if the occasion for
its use had arisen during the existence of the first note.

If premiums have been paid for risks at the time of insurance, they cannot
be deducted from the note.

ON REPORT.

Assumesir upon defendants’ note for $1,001, dated January 2,
1871, payable in twelve months from date to the order of the
Maine Mutual Marine Insurance Company. A note of like
amount was given by the defendants to the insurance company
April 26, 1870, when they received an open policy for it. During
1870, defendants insured to amount of $21,150, the premiums on
which were $142 ; which sum they paid in cash in January 1871,
took up the old note, gave the one in suit and took a new open
policy on which they insured $15,575, the premiums amounting
to $108.17, paid in cash; and in January 1872 they took another
policy on which they insured $3,240, and paid $18.36 premium.

The other facts are same as stated in preceding case.
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A. W. Paine, C. P. Stetson and A. A. Strout for the plain-
tiffs.

J. 8. Rowe and Wilson & Woodard for the defendants.

Arpreron, C. J. The facts admitted and the testimony in the
case of these plaintiffs against Palmer and another are to be con-
sidered so far as they are legally admissible in this case.

The defendant company gave a new note in renewal of the first
one and at the same time took an open policy of even date. The
note go given is the one in suit. They had had insurance under
the first policy which they paid, renewing their note for the orig-
inal amount. Since the present note was given they have effect-
ed insurances, the premiums for which they have paid.

‘When a premium note in advance for the security of dealers
was given to a mutual insurance company at its outset in business,
and was renewed at maturity, the makers were held liable to the
receivers of the company in the same manner as if the occasion
for its use had arisen during the existence of the original note.
Howe v. Folger, 1 Sandf., 177.

The defendants had an undoubted right to have allowed them
all premiums due if any there were when this note was given, but
they did not. So they might have had the premiums since paid
allowed on the note in suit had they so chosen. Instead of doing
that, they paid the premium, preferring thereto the anticipated
benefits of the three per cent. allowed by the vote of the company
in accordance with the ninth section of the charter and the vote
passed under it. Defendants defaulted.

Curring, Warron, Barrows and Danrorra, JJ., concurred.
Prrers, J., did not sit.
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Maine Murvarn, MariNe Insurance CoMPANY
V8.
Esex Brunt et al.

Renewed premium note—liability upon.

When a firm gives a premium note in_advance for the security of dealers,
under the charter of a Mutual Insurance Company, and a new firm is form-
ed which succeeds to its business and which gives a note in renewal of the
one first given, the signers of such note are liable therefor.

‘Where premiums have been earned against such firmi by the company while
the note is running, the firm are not liable for such premiums in addition to
such note.

ON REPORT. :

Assumpsit upon note given by the defendants to the plaintiffs
dated January 1, 1872, for $637.35, and payable to the plaintiffs’
order in twelve months from date. There was also a count upon
an account annexed for $212.24, being amount of premiums for
insurance effected by Blunt & Co. between Jannary 1, 1872, and
May 1873, when the company was declared insolvent, and not in-
dorsed on any note. Blunt, Hinman & Co. gave note for $1,001,
dated April 26, 1870, for open policy No. 10, and were parties to
the agreement mentioned in previous cases of Howard v. Palmer,
and Same v. Hinckley, ante. In January 1871, that firm took
up that note, paid the premiums of the year in cash, and took a
new open policy. In January 1872, the present defendants who
had succeeded to the business of Blunt, Hinman & Co. took up
the note then maturing, and gave this note in suit which was for
the sum remaining after deducting the premiums of the year from
the $1,001 note. The defendants offered to pay the $212.24, and
the plaintiffs claimed that sum in addition to the note, because not
indorsed thereon. The other facts appear in the preceding cases
and in the opinion.

A. W. Paine, C. P. Stetson and A. A. Strout for the plain-
tiffs.

J. 8. Rowe and Wilson & Woodard for the defendants.
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Avrrrerox, C. J. This is on a note given in renewal of a note
given by Blunt, Hinman & Co. for an open policy issued by the
plaintiff corporation. .Eben Blunt was by the act of incorpora-
tion one of the trustees of the company and signed the subscrip-
tion paper referred to in Howard v. Palmer, ante. He was like-
wise a vice president.

The note originally given by Blunt, Hinman & Co. was settled
by deducting the amount due for premiums and giving the present
note signed by Blunt & Co. who were the successors in business
of the first named firm, having purchased their business and prop-
erty. The new firm when it gave the note in suit, took a new
open policy under which they have effected insurance to the
anfount of $212.34; for which sum they are willing to be defanlt-
ed. “But,” as was remarked by Gray, J., in Deraismes v. The
Merchants Mutual Insurance Company,1 Comst., 375, “the
concession that the note is so far valid, it seems to me, virtually
admits that it is good for the whole amount.” That case was like
the present in the charter of the insurance company and in the
fact that there were risks taken under the open policy.

That the note in suit was given under § 9 to form part of the
fund for the security of dealers we cannot doubt. Zhe Merchants’
Mutual Insurance Company v. Rey, 1 Sandf., 184.

The defendants are liable only for the amount of the note, and
not for the premiums in addition to the note. Zhe Merchanis’
Mutual Insurance Company v. Leeds, 1 Sandf., 183.

Defendants defaulted.

- Curring, Warron, Barrows and Daxrorrh, JJ., concurred.

PrrErs, J., did not sit.



PENOBSCOT COUNTY. 97

Jenks v. Walton.

Emma A. Jenks vs. Mason A. WALTON.

Deed. Entry Sfor condition broken. Practice.

A grantor in a conditional deed went upon the locus for condition broken
with two witnesses; and there notified the grantee that she should take i)os-
session of the land because he had broken the condition in the deed: held,
that those acts were a sufficient entry to revest the estate in her.

A court at law will not upon motion stay proceedings in a suit (where a for-
feiture is sought to be exacted), in order to let in an alleged equitable de-
fence when there is nothing before the court to show whether the motion
is a meritorious one or not. '

ON EXCEPTIONS.

Perrrion For parTITION. The petitioner asks to have set off to
her one-half of lot number ten on the west side of the Bennock
road in the town of Alton, particularly described in her petition
owned by her, and previously undivided and occupied in common
with the proprietor of the other half, but which she now desired
to possess in severalty. The respondent claimed to be sole seized
of the whole lot.

To sustain her title the petitioner introduced a deed of said lot,
given May 9, 1868, to herself and the respondent from Sarah
Walton and testified that she had occupied the premises under
that convéyance. The respondent introduced a deed from the
petitioner to him of an undivided half of the lot dated December
5, 1868, containing a condition that he should support and main-
tain Sarah Walton in a suitable manner during her life, &c., and
“reserving to said Emma A. Jenks the right to enter on said pre-
mises if the foregoing condition is broken.” Mrs. Jenks claimed
that there had been a breach of this condition, in that there was
a neglect and refusal to support Mrs. Walton from May 1872, till
after the commencement of these proceedings and that she (the
petitioner) had entered to regain the estate for condition broken
by going upon the premises with two witndsses December 14,
1873, and there notifying Mr. Walton that she should take pos-
session of the land because he had broken the condition of the
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deed. She did not profess te recollect the exact language used
by her on that occasion and the respondent testified that she came
with two persons to his door one night and told him she had
come to notify him that she was going to have the farm divided ;
that he asked her, “on what grounds?” and she replied that it was
on the ground that he had neglected to support their mother (Mrs.
Sarah Walton) according to the contract, that he then said he had
not forfeited the contract, was then and always had been willing
to support their mother and that she (Mrs. Sarah Walton) could
come to his house at any time. His counsel thereupon requested
the presiding judge to instrnct the jury that these acts and declar-
ations of Mrs. Jenks were not suflicient in law to revest the estate
in her, so as to enable her to maintain this process, which instruc-
tion was refused, and the jury were told that if they found the
condition had then in fact been broken, what was done by the
petitioner was sufficient to revest the estate in her so that she
could maintain this proceeding.

The respondent offered to prove that he paid a valuable consid-
eration, beside the obligation to support, for Mrs. Jenks’s deed to
him; but upon her UbJGLtl()Il this testimony was excluded.

A motion was made to dismiss this petition on the ground that
a writ of entry was the proper resort in such cases but it was
overruled. The petitioner had a verdict, subsequently to which
the respondent filed a motion that an auditor might be appointed
to determine what sum ought to be paid for the support of Sarah
A. Walton, and that upon payment of the same with costs, these
proceedings be stayed. This motion was also overruled.

To these several rulings the respondent excepted.

J. H. Hilliard for the respondent.

The entry was insufficient to revest the estate. Mrs. Jenks
said she was going to have the farm divided. This was alio in-
tuitu. Robison v. Swett, 3 Maine, 316. Partition not the suita-
ble method of ascertaining whether or not there has been a for-
feiture. ZLincoln Bank v. Drummond, 5 Mass., 321.

Mr. Walton should have been permitted to redeem. Stone v.



PENOBSCOT COUNTY. 99

Jenks ». Walton.

Ellis, 9 Cush., 95; Atkins v. Chilson, 11 Metc., 112 ; Sonders
v. Pope, 12 Vesey, Jr., 293 ; Baxter v. Lansing, T Paige, 353;
Steel v. Steel, 4 Allen, 4175 Gibson v. Taylor, 6 Gray, 310.

I7. M. Laughton for the petitioner.

No entry necessary to entitle one to the right to a division.
R.S.,c. 88,8 1and 2. Wellsv. Prince, 9 Mass., 508; Barnard
v. Pope, 14 Mass., 434; Baylies v. Bussey, 5 Maine, 157. But
if necessary the one made was sufficient. Co. Lit., 49, b., and 255,
b. Richards v. Folsom, 11 Maine, 70.

Being again a tenant in common (after the entry) Mrs. Jenks
was entitled to have the land divided. Zeadbetter v. Gash, 8
Iredell, 462 ; Wood v. Little, 35 Maine, 107. Writ of entry pot
proper in such a case as this. Cutts v. King, 5 Maine, 482;
Colburn v. Mason, 25 Maine, 434. The motion after verdict
though appropriate (if seasonably made) in a suit upon a.mort-
gage, has no propriety in these proceedings. Frost v. Butler, T
Maine, 231.

Prrers, J. The petitioner claims that the premises are for-
feited to her for the non-performance of a condition subsequent,
contained in a deed from her to the respondent. A question
arises whether she made a sufficient entry upon the land to en-
title her to the benefit of the forfeiture.

Her counsel contends that this inquiry is not necessary, because
the right of partition is conferred upon any petitioner who has
only “aright of entry” into lands. R. S.,c. 88,881 and 2. But
this provision refers to one having the title and not the possession
of land, and not to one whose title is conditional upon the fact
of entry. 'Without an entry to recover the locus, the petitioner has
neither possession or title.

What constitutes an entry for condition broken? It is deduci-
ble from the authorities that it must be an act. An intention to
make an entry is not enough. The right to make it, so long as it
is postponed, is considered for the time being as waived.. A mere
entry upon the land is not enough. The entry must be for the



100 EASTERN DISTRICT, 1874.

Jenks v. Walton.

purpose of taking the land back. The factum and the animus
must concur in order to make the entry available. A mere casual
or accidental presence upon the land would not operate to do it.
The intention must be sufficiently shown either by the act itself
or by words accompanying the act. Therefore it has been cus-
tomary to take witnesses upon the land and personally express
the intention in their presence. It is not necessary to turn the
grantee off the premises. Nor to take possession in his presence.
Nor to give an actual notice to him. Still the act itself must be
of such a character as would serve to indicate to the person in
possession that his right to the locus was regarded as terminated.
It is not necessary that the grantor should make an entry even, if
being in possession he remains in with the intent to hold the
property for forfeiture, but in such case there must be some clear
manifestation of such intent. Zfobison v. Swett, 3 Maine, 316 ;
Peabody v. IHewett, 52 Maine, 83; Brickett v. Spofford, 14
Gray, 514 ; Stockbridge Iron Co. v. Cone Iron Works, 102 Mass.,
80. See Washburn on Real Property, Titles, Estates on Condi-
tion and Possession.

Applying the evidence to these rules, and the testimony of the
petitioner must be regarded as showing a sufficient entry to revest
. the title of the estate in her. She says that she made an entry
upon the locus for condition broken with witnesses and notified
the respondent on the premises that she shonld take possession of
the Jand, because he had broken the condition in the deed.

After verdict the respondent moved that an auditor be ap-
pointed by the court to ascertain what sum of money would be
sufficient to relieve the forfeiture, in order that, upon the payment
of such sum, further proceedings in the suit might be stayed.
This request was denied and an exception taken thereto. Most of
the cases cited in support of this motion would be applicable if
this was a real action to foreclose a mortgage given by the respon-
dent, instead of his being the grantee in a conditional deed.
Probably a common law court has the power to grant such a mo-
tion if deemed proper to do so. Atkinsv. Ohilson, 11 Mete., 112.
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A sufficient answer in the present case, is that there is no evidence
of any kind before us which would show whether the motion
is a meritorious one or not. There is nothing to indicate but
that the breaches of condition were of a gross, wilful or inequi-
table character. The respondent can best judge whether the cir-
cumstances were such as would warrant his attempt to obtain a
relief from the forfeiture by future proceedings in equity. No
remedy is open to him here. Exceptions overruled.

AprreTON, C. J., Curring, Warron, Barrows and DaNFORTH,
JJ., concurred.

Rovar E. Maraews vs. Hiram H. Fisk.

Conversion. Demand. R. S., c. 91, § 3. ~ Trover.

Fisk sold Mathews a horse taking his note for a hundred dollars payable in
seven months, and a mortgage of the animal conditioned for the payment of
twenty-five dollars upon the note in one month, and ‘“‘the balance to be paid
in labor driving logs the present season, if said Mathews’ labor shall be suf-
ficient; otherwise in cash according to the tenor of said note;” with a pro-
viso that the horse was to remain in Mathews’ possession until default made.
At the expiration of thirty days from the date of these papers Fisk demanded
Jpayment of the $25 which was refused upon the ground that it was not due,
and Fisk took possession of the beast. Mathews testified that he was not
aware that the condition of the mortgage changed the tenor of the note and
that he did not consent to any such change, and claimed that this taking was
a conversion. After taking the horse Fisk disposed of him, and also nego-
tiated the note which the maker paid in full to the indorsee. Fisk having
repurchased the horse, the plaintiff after payment of his note demanded the
beast of him, to which the defendant replied that it was at the stable of a

" third person a few rods off and that the plaintiff might take him; but
Fisk admitted upon the stand that he had not at the time of demand seen
the horse for more than a week and did not know whether or not he was
then actually at the stable mentioned or not: held, that it was the de-
fendant’s duty to know whether or not the horse was at the designated place
of delivery, and that a verdict against him should be sustained.

A sale by the mortgagee of personal property mortgaged, before foreclosure,
is a conversion of the same for which the mortgagor can maintain an action.

ON EXCEPTIONS.
Trover for the conversion of plaintiff’s horse by the defendant.
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April 23, 1873, Mathews bought of Fisk a horse for $125 pay-
ing twenty-five dollars in cash and giving his note on seven months
for the hundred dollars. At the same time he seeured payment of
this note by a mortgage which stipulated that it was “to be paid
as follows : twenty-five dollars to be paid in one month from date
in cash, the balance to be paid in labor driving logs this present
geason, if said Mathews’ labor shall be sufficient; otherwise in
cash according to the tenor of said note,” with an additional
proviso, that the grantor was to continue in possession of the prop-
erty, &ec., “until the conditions of this sale are broken.” There
was testimony introduced that the parties made an agreement as to
"the mode and times of payment, according with those stated in the
condition of the mortgage; and the defendant adduced testimony
to the contrary, and swore that he did not know that the tenor
of the note was at all varied by the mortgage and that he never
consented to any change, that clause being fraudulently inserted.

Upon the twenty-fourth day of May 1872, the defendant re-
quested the plaintiff' to pay the twenty-five dollars then due. The
plaintiff refused, denying that anything was due. The defendant
therenpon took possession of the horse, and about two weeks
after let one Clark have him for forty-five dollars. He introduced
testimony tending to show that this sale to Clark was with the
underitanding and agreement that in case the plaintiff shonld wish
to redeem the horse, Clark should let the defendant have him
back for the price paid $45, and there was testimony to the con-
trary. Clark soon afterwards traded this horse unconditionally
for another, getting some boot, to one Hatch. Inaboutfive months
after the defendant took possession of the horse, he sold the note
and bought the horse back of Hatch for $62.50. The defendant
introduced testimony tending to prove that after he bought back
the horse and before the plaintiff demanded him, the defendant
requested the plaintiff to appoint a place where he would receive
said horse and the plaintiff refused, whereupon the defendant left
the horse with one Joseph Hatch, to work for his board in said
Lincoln, and afterwards notified him that said horse was there for
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him and there was testimony to the contrary. April 15, 1873, the
plaintiff paid the note to the defendant’s indorsee.

There was testimony tending to show that on the twenty-third
day of April 1873, two demands were made for the horse; first
in the morning about eight o’clock at defendant’s stable; and next
at Lincoln in the street some hours later in the day ; and that the
defendant immediately replied that the plaintiff could have him,
that he was ready for him at Mr. Hatch’s stable ; and there was
testimony to the contrary. Hatch’s stable was within eight or ten
rods of the place of demand. The plaintiff did not go to get said
horse or see if he was at Hatch’s stable; and the defendant testi-
fied that he had not seen him for a week or a month previous and
did not know whether he was then in that stable or not.

This action was commenced in a few hours aftér demand. The
plaintiff made no objection to the place of delivery, and there was
no proof by the defendant that the horse was at the stable at the
time of the demand.

The defendant’s counsel requested the judge to instruct the jury
that if at any time after the defendant took the horse and before
the plaintiff’s demand on the twenty-third day of April, 1873, and
before the commencement of this suit, the defendant requested the
plaintiff to appoint a place where he would receive said horse, and
the plaintiff refused, the defendant had a right to deliver said
horse for the plaintiff at a convenient place where the plaintiff
could get him, and that the delivery at Mr. Hatch’s for the plain-
tiff, if it was a convenient place was sufficient, and that the defend-
ant is not bound to prove that the horse was in Hatch’s stable on
the twenty-third day of April, 1873, at the time of plaintifi’s de-
mand.

He also requested the judge to instruct the jury that if they find
that said horse was taken on account of the conditions of said
mortgage having been broken, the plaintiff cannot maintain an
action of trover for the value of said horse; that in such a case
the action should be replevin; or an action of the case for damages
for withholding the property as by law provided ; which instruc-
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tions said presiding judge declined to give and the defendant ex-
cepted. :

After stating the facts as claimed by each party the judge in-
structed the jury upon the law substantially as follows: “That is
to say they made this arrangement, if' you believe Fisk, that while
the note was to be on seven months there was a provision in the
mortgage for a payment of twenty-five dollars in money in one
month and the balance in labor or money. If that was the bar-
gain, and if you believe the paper was fairly and truly read to the
plaintiff so that he knew the contents, the legal effect it was not
necessary for him to know it the bargain was fairly reduced to writ-
ing, and fairly read and signed -by him, it was binding upon him.
He cannot say because he did not know what would be the effect
of it, it was no bargain.

The plaintiff to sustain an actiqn of trover must prove title in
himself and right of possession at the time of the demand and re-
fusal by the defendant, and a conversion by the defendant to his
own use.

The first act of conversion which they allege, is that the prop-
erty was taken somewhere about the twenty-frst of May, that is
in the next month of May, the precise date I do not know whether
it is ascertained, that is for you to judge.

Now it the horse was then taken and this $25 remained unpaid,
the month being complete and the plaintiff not paying the $25, as
by the mortgage he was to, why Fisk had a right to take him. If
the month had not expired then he had no right to take him.
Now supposing the taking was rightful, was there any act of the
defendant which tends to show a conversion ? It seems by strange
or absurd conduct, the defendant sold his note for nothing and got
his horse back again. Nobody wants the horse. They want to
see how much money can be got out of it. Now was there a con-
version? It seems that in April 1872, the defendant took a
mortgage of the horse ; that he took him from plaintiff in May,
and afterwards sold it to Mr. Clark, and Mr. Clark let Mr. Hatch
have it. There was a demand made for the horse on the twenty-
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third day of April 1873. The plaintiff alleges a demand in the
morning and another demand subsequently on the same day. The
defendant says that the horse was at Hatch’s stable, and that he
said to the plaintiff ‘go and take it.’ But is there any proof that
the horse was there or that by going there he could get the horse?
He might not be there, or he might. If you find there was a de-
mand made, if there was no evidence that the horse was there that
was a conversion. If there was a conversion what was the fair
cash value of the horse then ?”

To which instructions the defendant excepted.

It will be noticed that the charge indicates that there was some
uncertainty about the time when Fisk took the horse away from
Mathews, but the evidence as reported mentions only the twenty-
fourth day of May 1872, as the time, and this date is assumed to
be correct in the argument of counsel for both parties; it is there-
fore the one adopted in the statement of the case.

Wilson & Woodard for the defendant.
Z.ewis Barker for the plaintiff.

Arpreron, C. J. This was an action of trover for a horse.

It appeared in evidence that the defendant on the twenty-third
day of April 1872, sold the horse in controversy to the plaintiff,
taking back from him a note on seven months and a mortgage
conditioned to be void if the mortgagor should pay the defendant
‘s certain note of even date herewith, payable to said Fisk or order
and signed by said Mathews, of one hundred dollars, said payments
to be made as follows: twenty-five dollars to be paid in one month
from date in cash, the balance to be paid in labor in driving logs
this present season if said Mathews’ labor shall be sufficient, other-
wise in cash according to the tenor of the note. Provided also,
that it shall and may be lawful for said grantor to continue in pos-
session of the afore-described property without denial or interrup-
tion by said grantee until the conditions of this sale are broken.”

The defendant in the following May took the horse from the

VOL. LXLV. 7
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possession of the plaintiff. The question arose whether the tak-
ing was before or after the expiration of the month in which the
payment of the twenty-five dollars according to the terms of the
mortgage was to be made. As to this the instruction of the court
was that if this sum of twenty-five dollars remained unpaid at the
expiration of the month, the defendant had a right to take pos-
session of the mortgaged horse, otherwise not. This iustruction
was sufficiently favorable to the defendant.

The defendant in the next fall transferred the note to one
Francis by way of exchange for another note. Francis com-
menced a suit upon it and obtained judgment, which was satisfied
and discharged April 15th, 1873.

The mortgage given by the defendant was never foreclosed.
The defendant after taking possession of the horse sold the same
to Joseph A. Clark, who in November 1872 sold the same to
Joseph Hatch. In the following December the defendant pur-
chased the horse from Hatch and left him with Hatch to work
for his-board. ‘

There was testimony tending to show that on April 23, 1873,
two demands were made for the horse; the first in the morning
about eight o’clock at the defendant’s stable, and the next at Lin-
coln in the street some hours later in the day. There was testi-
mony tending to show that the defendantimmediately replied that
the plaintiff could have him, that he was ready for him at Mr.
Hatch’s stable, and testimony to the contrary. Hatch’s stable was
within eight or ten rods of the place of demand. There was no
proof that the horse was at the place of delivery at the time of the
demand. The plaintiff made no objection to the place of delivery.
He did not go for his horse but during the day brought his action.

The counsel for the defendant requested the court to instruct
the jury “that the defendant was not bound to prove that the horse
was in said Hatch’s stable on the twenty-third day of April 1873,
at the time of the plaintiff’s demand. This instruction the presid-
ing justice declined to give but instrncted the jury if there was a
demand and the horse was not there, that would amount to a con-
version,
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The requested instruction was properly withheld. The defend-
ant had no title to the horse whatever. His note had been paid.
The plaintiff was entitled to the horse. No objection was made
to the place or time of demand. The defendant had control of
the horse. If he would make a tender of the horse or deliver him
on demand, it was for him to see that the horse was at the place
of delivery. The responsibility was on him that the horse should
be there. The requested instruction was properly withheld.

If the horse was not at the place where it was stated to be, (and
the defendant testified that he did not know whether it was or not)
then there was a demand by the owner upon one having posses-
sion and control of his property and a misrepresentation as to where
that property was. There was no surrender of possession but a
direction to go where the property was not and get it. This was
evidenee tending to show a conversion. It would have been more
correct to have stated to the jury that it was evidence from which
a conversion might be inferred.

But by the defendant’s own showing the mortgage note had been
paid previously to the demand. After payment the horse was in
the possession of a bailee of the defendant to be used at the will
and pleasure of such bailee. The defendant, his note being paid,
ceaged to have any interest in or rightful control over the pfoperty
of the plaintiff. That the horse was then at work for his board
with Hatch by the authority of the defendant and under a con-
tract with him was of itself a conversion of the plaintiff’s prop-
erty, for which the defendant was liable. So a sale by the mort-
gagee before foreclosure would be a conversion for which the mort-
gagor could maintain an action. Spaulding v. Barnes, 4 Gray,
330.

An objection is taken to the form of the action. By R. 8., c.
91, § 3, after payment of the mortgage debt “the property if not
immediately restored may be replevied or damages for withhold-
ing it recovered in an action on the case.” The plaintiff therefore
had his election to bring trover or replevin.

Upon the facts which are undisputed the defence fails. Tt does
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not therefore become necessary to determine whether or not all
the rulings under which the verdict was rendered are strictly cor-

rect. Himball v. Hildreth, 8 Allen, 167.
LEzceptions overruled.

Curring, Wavrron, Barrows, Danrorte and PrrErs, JJ., con-
curred.

Awvos M. Roperts vs. Joun LanE.

Promissory note—who is bona fide holder.

The defendant made and indorsed in blank a note, on six months, payable to
his own order, which within a week was cashed by the bank of which the
plaintiff was president, under his direction without further indorsement.
Hearing afterward that the maker alleged fraud in the origin of the paper,
and deeming himself negligent in not requiring a second indorser, the plain-
tiff took the note (long after its maturity) paying his bank the amount of
it; held, that he was a bona fide holder for value and entitled to recover
without regard to any fraud in the inception of the paper, or any failure
of consideration between the original parties.

The person who puts in suit a note shown to have been obtained from the
maker by fraud, assumes the burdep of establishing his own good faith.
This He may do byshowing that he or any prior holder to whose rights he
succeeds, has taken the note fairly for value before maturity in the due
course of business, and without knowledge of the fraud, or notice of any
circumstances of suspicion connected with the paper. It is immaterial what
the plaintiff ’s knowledge may be, if any prior owner whose rights he has,
was a bona fide holder of the note as above explained.

It does not affect the principles of law above stated, that the note was made
to the maker’s order and bore only his indorsement, so that it passed by de-
livery, and the title was apparently derived directly from him, if it is shown
that in fact it was purchased by the plaintiff’s predecessor in title, in good
faith and for value of him to whom the maker first gave it.

It is no defence to a note made and indorsed only by one and the same person,
that the plaintiff bought it of a bank which is prohibited by the R. 8., c. 47,
§ 14, from discounting paper without having at least two names to it. This
provision is for the security of the stockholders, and does not concern him
who obtains the loan upon it. )

ON REPORT.
AssumpsiT upon a note dated February 15, 1871, for a thousand
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dollars, signed by the defendant and payable to his order in six
months from its date and indorsed by him in blank. No other
name was upon it.

The defendant alleged that the note was obtained from him by
the fraud of Smith and of Leavitt, so that neither of them could
recover the amount if suit had been brought in the name of
either of them.

The plaintiff asserts that he is a bona fide holder of the note,
while the defendant denies it, and upon the determination of this
issue the cause was to be decided upon the facts which are suffi-
ciently stated in the opinion, as well as the legal positions taken.

Wilson & Woodard for the plaintiff.
A. W. Paine for the defendant.

Barrows, J. The defendant made a promissory note Febru-
ary 15, 1871, payable to his own order in six months from date,
indorsed it in blank and passed it as we infer from the report of
the evidence in payment of his subscription for some worthless
stock, and he claims that it was procured from him by frand in
which Leavitt and Smith, the first known holders, were so far in-
volved as to prevent them from sustaining an action upon it. But
the plaintiff’ claims to be a bona fide holder ; and if he is, judg-
ment is to be rendered in his favor.

The evidence shows that within five days after the note was
made, it was offered with others of like character, amounting in
all to something over $9,500, for discount at the Eastern Bank,
Bangor. The plaintiff is president of that bank and also of the
Penobscot Savings Bank, which is a large depositor at the East-
ern Bank. The cashier of the Eastern Bank, who was also treas-
urer of the Savings Bank, testifies that the Eastern Bank bought
the note and paid Smith the amount of it, less the reasonable dis-
count agreed upon, by a check on the Eliot National Bank of
Boston, which was credited with the amount of the check Febru-
ary'20, 1871 ; that there was no private agreement or understand-
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ing with Smith, and no entry of the note upon the books of the
Eastern Bank; that neither Smith nor Leavitt gave any reason
for not indorsing the notes, nor were they asked to indorse them;
that the cashier knew the law required two names, and it was not
customary to discount without two; but that the bank had a sur-
plus of money, the president liked the paper and the cashier took
it and placed it in the drawer as cash ; that they took that course
frequently to get interest for the Penobscot Savings Bank when it
had a large amount on deposit in the Eastern Bank.

The defendant being called upon to pay the note to the East-
ern Bank, refused on the ground that it was obtained from him by
frand. The note lay in the bank drawer for a year, when the
plaintiff as he testifies having heard what the talk was about the
paper, but regarding it as the duty of the oflicers to see the bank
harmless, and as there was negligence on his own part in not
having the notes indorsed, gave his check for the amount paid by
the bank and took the note as his own.

As before stated the question for determination is whether he
is to be regarded as a bona fide holder under the circumstances
here proved. The labored argument of the defendant’s diligent
counsel fails to induce us to indulge even a suspicion that at the
time these officers of the Eastern Bank paid out the bank’s money
for this paper, they were aware of the taint in the inception of
the notes, or even that there were any circunmstances justly calcu-
lated to awaken suspicion in the facts attending the disposition of
them by Leavitt and Smith. Nor does the evidence reported war-
rant the conclusion which the counsel secks to draw from it, that
this suit is prosecuted for the benefit of any party connected with
the fraud. Unless we are to discredit the testimony given by the
president and cashier, the only fair inference is that the notes
were bought outright with the money of the Eastern Bank, where
they were openly offered for discount, so soon after they were
made that it seems improbable that any suspicion as to their valid-
ity could have been excited in any quarter, and that at that time
at all events, the officers of the bank who conducted the transac-
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tion had no such suspicion, nor any cause for such suspicion, but
relied with entire confidence upon the names of the makers for
their payment at maturity without question or cavil.

It is equally certain that at the time when the plaintiff took the
note in suit from the bank and paid his own money for it, it was
overdue and dishonored and he had knowledge that the payment
would be contested on the ground of alleged fraud.

Upon this view of the facts, what are the legal rights and liabil-
ities of the parties respectively ? ’

The defendant’s allegation of fraud in the inception of the note
does not seem to be traversed, and the result is that the burden of
proof is on the plaintiff to show that he has the rights of a bona
Jide indorsee. Perrin v. Noyes, 39 Maine, 384; Aldrick v.
Warren, 16 Maine, 465 ; Munroe v. Cooper, 5 Pick., 412 ; Pea-
cock v. Rhodes, Doug., 633; Heath v. Sansom, ¢t al.,2 B. &
Adol., 291, 22 E. C. L. R., 78.

A plaintiff may do this by showing that he himself or any prior
holder whose rights he has, came by the note fairly for value be-
fore maturity without knowledge of the fraud in the due course of
business, unattended with any circunmstances justly calculated to
awaken suspicion. In the class of cases above cited, and in oth-
ers where similar language is used, the facts were such that it was
obligatory upon the plaintiff to show such a transfer to himself,
no previous holder having acquired the paper in that manner.

But it is equally well settled that if any intermediate holder
between the plaintiff and defendant took the note under such cir-
cumstances as would entitle him to recover against the defendant,
the plaintiff will have the same right even though he may have
purchased when the note was overdue or with a knowledge of its
infirmity as between the original parties.

In Hascall et al. v. Whitmore, 19 Maine, 102, the payee had
put the note in circulation in fraud of his agreement not to part
with it, and it appeared that it was utterly without consideration,
and that one of the plaintiffs was informed of these facts before
he purchased, but it was held that the plaintiffs could nevertheless



112 EASTERN DISTRICT, 1874.

Roberts ». Lane.

recover, because a prior holder having a perfect title could trans-
fer one. Shepley, J.,says: “If the relations between himself and
the maker only were to be considered he could not recover. But
purchasing of one who had no notice he must be considered to be
in the same situation, and is entitled to the same protection.”

See also Swmith v. Hiscock, 14 Maine, 449 ; Woodman v.
Churchill, 52 Maine, 58.

It follows that the fact that Roberts took the note from the
bank when it was overdue, and with knowledge that its validity
would be contested is of no importance if it had once been in the
hands of an innocent holder for value without notice.

The defendant, Lane, made this note payable to his own order
and indorsed it in blank, thus making it payable to bearer and
transferable like a bank bill by mere delivery. Peacock v. Rhodes,
Doug., 633. In this condition he placed it in the hands of those
who have abused his confidence ; but if thereby he enabled them
to get the money on it from those who, ignorant of the equities
between him and the holders of the note, relied on his written
promise as equivalent to cash, it would be in accordance with fun-
damental law and justice as well as with the ecustom of merchants
that he, and not the innocent purchaser, should bear the loss.
When Leavitt and Smith directly after the inception sold the note
and got the money, they parted with their property in it and Lane
became liable td pay it to the party who might lawfully be the
bearer. Nor do we perceive that it makes any difference under
the facts here developed whether that party was the bank or the
plaintiff, its financial agent having control of its funds. If by
reason of any incapacity in the bank to take on account of the
prohibition in the statute the property in the note did not pass
to the bank, then the plaintiff who directed the purchase must be
deemed from that time the bearer of the note, and responsiblé to
the bank for the use of its funds to make the purchase, and it is
not for the promisor to object that the purchase was made with
money wrongfully obtained. That was a matter which concerned
only the bank, whose trustec and financial agent the plaintiff was.
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But we think the bank did become the owner of the note and
rightfully entitled to collect or transfer it, when it was delivered
by Leavitt and Smith to the officers of the bank in exchange for
the money of the bank.

We do not think that any of the directions and restrictions
contained in R. 8., c. 47, § 14, relative to banks and banking de-
signed for the protection of their stock and bill holders and depos-
~ itors,should be so construed as to operate adversely to their inter-
ests, and to relieve their debtors from the performance of con-
tracts not expressly made void by the statute, and especially con-
tracts which include no illegal element in their essence or obliga-
tion. '

We find no authority for such a construction. It is true there
is a dictum to that effect in Richmond Bank v. Robinson, 42
Maine, 589. But it seems to us that the dictum is opposed to the
decision. Robinson claimed to be relieved in a suit brought by
the bank upon a note signed by him payable to Foster and Spauld-
ing, and indorsed by the firm to the bank because Foster who
was a director in the bank was at the time of the transaction lia-
ble to the bank to an amount exceeding eight per cent. of its cap-
ital stock.

This is prohibited in the same section, almost in the same breath
with the discounting of paper, without at least two responsible
names ; but Robinson’s claim to resist the suit of the bank be-
cause its title to the note accrued by the violation of one of these
restrictions was overruled, we think rightly, upon the ground that
while such violation might make the directors individually respon-
sible to the bank in case of loss, or might make the bank liable to
injunction at the instance of the State, still “the defendant cannot
avail himself of this failure on their part to observe these require-
ments of the statute ; as to him that violation was entirely col-
lateral ; it did not enter into or affect his contract.”

The dictum seems to be based upon Springfield Bank v. Mer-
rick, 14 Mass., 322, without noticing the important distinction
that in that case the promise and undertaking in the contract it-
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gelf was to do an act which was prohibited by law, i. e., to pay in
a forbidden currency.

Of course we agree that the law will not lend its aid to compel
a man to do that which is forbidden by statute. But there is no
law against a man’s paying the promissory note which he has
made payable to bearer in lawful money, and the violation of law
by the plaintiff ’s agents is entirely collateral.

Soin Western Bank v. Mills, T Cush., 539, the contract itself
in its stipulations was illegal, usurious, and specially declared void
by statute.

In short we think the decision in Richmond Bank v. Robin-
son, overrules the dictum in the opinion, and is in substance and
effect adverse to the position assumed by the defendant. The
principles involved and the suggestions made in Lit¢le v. O’ Brien,
9 Mass., 423, are applicable to the present case in more than one
particular.

There, a corporation in direct violation of a duty imposed by
its charter had received the note sued indorsed in blank by the
payee, and the officers of the corporation without any legal cor-
porate action thereon had transferred it to the plaintiff by deliv-
ery merely. Yet the plaintiff was held entitled to recover.

The defendant here objects that there was no vote of the direc-
tors of the bank authorizing the transfer of the note in suit to the
plaintiff.

But we think that is a matter between the bank and its officers,
of which the defendant cannot avail himself. After such action
as here appears by the agents of the bank intrusted with the care
and management of its property and notes, it is clear that the
bank could not be heard to assert a claim upon this note against
the defendant, and it is in the power of the plaintiff to give him
a good and legal discharge.

The defendant incurred his loss when he permitted his note
payable to the bearer thereof to go into the market and be
sold to those who took it in good faith for a full consideration
without notice of the equities between him and the first holders,
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or reasonable grounds to stispect that it had been procured by
fraud. Judgment for plaintiff.

ArrreroN, C. J., Curring, Warron and Danrortr, JJ., con-
curred.

PrrErs, J., did not sit in this case.

MzLvin PreBLE vs. City oF BANGOR.

Construction of ordinance.

The city physician of Bangor is entitled to an annual salary the amount of
which isdetermined by the city council. By theeighth ordinance of the city
he is entitled in cases of infectious disease, to such additional compensation
as the city council may deem just: held, that this did not apply simply to
services rendered to paupers,but that the compensation for attendance upon
all cases of such diseases for the city was to be fixed by the city council.

ON EXCEPTIONS.

AssumpsiT to recover for professional services rendered in at-
tendance as a physician upon small-pox patients in Bangor dur-
ing the winter of 1872-3. Being called by the plaintiff, Hon.
J. 8. Wheelwright testified that as mayor he took general charge
of the cases of infectious diseases in 1872-3, and employed nurses,
physicians and assistants to attend. The plaintiff testifying in
his own behalf said Mr. Wheelwright employed him, that he
(witness) told Mr. W. when the application was first made that he
was lame and wished to go to Boston, that after his return from
Massachusetts the health officer reported a case to him and he
again saw Mr. Wheelwright and asked if he (plaintiff) was ex-
pected to attend these cases as city physician and the mayor told
. him “no,” but that it was customary first to offer-them to the
person holding that position. Mr. Wheelwright was recalled by
the defence and stated that he went to Dr. Preble only because of
his being city physician and applied to him to act in that capacity.

The defendants put in the city charter and the ordinance relat--
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ing to the election and duties of city physician containing eighf
sections, the first of which was this: “Src. 1. There shall annu-
ally be elected on the fourth Monday of March, a city physician,
whose duty it shall be to attend under the direction of the over-
geers of the poor upon all paupers of the city, when in need of
medieal aid including all the inmates of the alms-house, work-
house and house of correction.”

The seventh section requires the city physician to furnish at
his own expense “all necessary medicines for the paupers of
the city, other than inmates of ” the institutions above-mentioned
and provides that “he shall receive from the city treasury for his
services including medicines to be furnished as aforesaid, such sum

" a8 the city council shall annually determine.”

The eighth section quoted in the opinion provides for additional
compensation for attendance in case of infectious diseases to be
also determined by the city council. Upon the sixth day of March
1873, that body ordered the mayor to draw his warrant in favor
of Dr. Preble for eight hundred dollars, upon the doctor’s giving
his receipt in full for extra services in small-pox cases.

The plaintiff declined to accept that sum upon these terms and
on the eighth day of August 1873, brought this action upon an
account annexed amounting to $1981, and obtained a verdict for
$1701.

The defendants requested the presiding judge to instruct the
jury that the plaintiff must be presumed to know the provisions
of the ordinance under which he was elected prescribing the
duties of city physician, and in accepting the office he became
bound to perform all the duties of the office including attendance
upon cases of small-pox and other infectious diseases, and to ac-
cept therefor such compensation as the city council should deem

" just and proper, and in order to maintain a suit therefor he must |
allege in his writ and prove that said council have voted to allow
said sum and that the city have refused to pay it.

“That if the jury are satisfied that the plaintiff was city physician
at the time he attended to the cases of small-pox charged in his
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writ and was called upon by the mayor to attend the cases and
did attend them, or if he did attend them without being called
upon by the mayor he was bound by the provisions of the ordi-
nance under which he was elected regulating the compensation of
the city physician and the mode of payment for his attending upon
small-pox cases, and that in order to be able to maintain an action
therefor he must allege in his writ and prove that he has com-
plied with the provisions of said ordinance,’and that as one of the
provisions of said ordinance is that ¢In cases of small-pox or other
infectious diseases, the city physician shall receive such compensa-
tion in addition to his annual salary, as the city council may
deem just and proper;’ he is not entitled to any other or greater
compensation for his services in attending upon these cases than
were allowed by the city council, and in order to maintain his ac-
tion he must allege in his writ and prove that the city council have
voted the sum claimed and that the city has refused to pay it.”

“That if the jury are satisfied that plaintiff was city physician
at the time he performed the alleged services and that the city
council passed an order on the sixth day of March 1873, to allow
him eight hundred dollars in full for said services, he is not en-
titled to any greater sum for said services, and as he has not
alleged in his writ that said council have passed said order or that
the city have refused to pay it, he cannot maintain this action.”

“That the city charter makes it the duty of the mayor to exer-
cise a general supervision over the conduct of all subordinate
officers including the city physician, and that the only authority
of the mayor over his conduct is limited to the supervision of his
duties as préscribed by the ordinance on that subject and that he
cannot as mayor excuse him from the performance of the duties
of his office, and that the municipal offiers alone cannot excuse him
. from the duties required of him by said ordinance.”

“That the mayor had no authority to employ the plaintiff to
attend to the small-pox cases alleged in his writ, and to make the
city of Bangor liable to pay for the services alleged in plaintiff’s
writ; that it is the duty of the municipal officers of the city to
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provide nurses, physicians and whatever is necessary in cases of
small-pox, that in the discharge of these duties the mayor had
not authority to make contracts binding the city or to employ
physicians and nurses at the expense of the city, without the con-
sent or confirmation of the board of aldermen or some members
of the board, and if the mayor had such authority and employed
the plaintiff or if the mayor and aldermen had employed him
whether as city physician in his official capacity or in his private
professional capacity simply; if he was city physician at the time
he performed the alleged services, he is bound by the provisions
of the city ordinance regulating and limiting the compensation of
the city physician for such services, and that any agreement of the
mayor or of the municipal officers if any was made to pay him
for his services other than is provided by said ordinance, would
not bind the city.”

“That if the jury are satisfied that plaintiff was city physician
at the time he attended the small-pox cases alleged in his writ
and was not bound by the provisions of the ordinance under which
he was elected to attend to them, yet if he did attend to them he
would be governed and bound by the provisions of said ordinance
on that subject in the amount and mode of compensation therefor,
and as the ordinance provides that he shall receive such compensa-
tion for such services in addition to his annual salary as the city
council should deem just and proper, he is not entitled to recover
any greater compensation for his services than said council should
allow whether he was employed by the mayor or the municipal
officers’of the city.” .

The judge declined to give any of the requested instructions,
but for the purposes of this trial instructed the jury that the city
physician was not bound to attend the small-pox cases sued for ;
that if he did attend to them his compensation therefor was not
regulated and limited by the city ordinance on that subject; that
the mayor had authority to employ him at the expense of the city,
and that he was not limited to receive for said services such com-
pensation as the council under the provisions of said ordinance
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should deem just and proper, but was entitled to receive such
sum as his services were reasonably worth and that was a question
of fact for their determination upon the evidence and the instruc-
tions given them.

The defendants excepted.

A. Q. Wakefield for the defendants.
L. Barker and T. W. Vose for the plairtiff.

Warron, J.  The right to maintain this suit depends upon the
construction of the eighth section of the ordinance of the city of
Bangor relating to the election, duties and compensation of the
city physician. The seventh section provides for an annual salary
to be determined by the city council. Then follows this section:

“Section 8. In cases of small-pox or other infectious disease,
the city physician shall receive such compensation in addition to
his annnal salary as the city council may deem just and proper.”

The plaintiff claims that this section refers only to cases of small-
pox and other infectious diseases among the paupers of the city ;
that for attendance upon other cases he is not bound to accept
such compensation as the city council may choose to vote him.

‘We think the fair construction of the section is that in all cases
of small-pox or other infectious disease attended to for the city,
the city physician shall receive such compensation in addition.to
his annual salary, as the city council may deem just and proper.

Such is the fair import of the language used, and no reason is
perceived why it should receive a different construction.

It does not seem to us probable that the city would retain and
exercise the right of fixing the compensation for attendance upon
one class of persons and leave the city physician to fix his own
price for attendance upon another class, both classes being alike
chargeable to the city and both afflicted with the same disease.

The duty of the city to take charge of a person sick with the
small-pox or other infectious disease, is the same whether such
person is a pauper or not; the object being to guard against the
spread of the disease. It may not be obligatory upon the city
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physician to attend such person, but if he does attend we think he
must accept such compensation as the city council chooses to vote
him. Such, we think, is the true construction of the city ordinance
under consideration. Exceptions sustained.

Arrreron, C. J., Currivg, Dickerson and Perers, JJ., con-
curred.

Barrows and Daxrorth, JJ., did not concur.

CaLvin Seavey vs. MeLvin PresLE.
Care—when highest degree of demanded. Justification.

The law requires the use of all possible care to prevent the spread of small-pox
or other contagious disease; and while the medical profession is divided as
to the necessity of using any particular precautionary measures a physi-
cian or other person having the care of small-pox patients will be justified
in adopting it; and within the operation of this rule paper may be removed
from the walls of rooms in which small-pox patients have been sick, if in
the opinion of the attending physician it has become so soiled and be-
smeared with small-pox virus as to make its removal necessary; and an ac-
tion of trespass will not lie by the owner of the building against the physi-
cian for advising or directing such removal.

ON MOTION FOR A NEW TRIAL, because the verdict for the plain-
“tiff for $35 was against law and evidence. There were excep-
tions filed to the ruling that the action (trespass quare clausum)
could be maintained although the locus in guo was in the occupa-
tion of a tenant at will by whose license the defendant entered ;
but as the court declares the law well settled on this point no
further statement of it is necessary. The facts all appear by the
opinion. '

T. W. Vose for the defendant.
Lewis Barker for the plaintiff.

Warron, J.  We perceive no objection to the form of the ac-
tion in this case. It is well settled that trespass gquare clausum
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| J7regit, may be maintained by the owner of real estate for an injury
to the freehold, notwithstanding it was in the possession of a
tenant at will at the time of the alleged injury. Dawvis v. Nash,
32 Maine, 411.

But we think the verdict is clearly against evidence.

When the small-pox or any other contagious disease exists in
any town or city the law demands the utmost vigilance to prevent
its spread. ‘“All possible care” are the words of the statute. R.
S., c. 14, § 30.

To accomplish this object persons may be seized and restrained
of their liberty or ordered to leave the state; private houses may
be converted into hospitals and made subject to hospital regula-
tions ; buildings may be broken open and infected articles seized
and destroyed, and many other things done which under ordinary
circumstances would be considered a gross outrage upon the rights
of persons and property. This is allowed upon the same principle
that houses are allowed to be torn down to stop a conflagration.
Salus populi suprema lex—the safety of the people is the supreme
law—is the governing principle in such cases.

‘Where the public health and human life are concerned the law
requires the highest degree of care. It will not allow of experi-
ments to see if a less degree of care will not answer. The keeper
of afurious dog or amad bull is not allowed to letthem go at large
to see whether they will bite or gore the neighbor’s children. Nor
is the dealer in nitro-glycerine allowed in the presence of his cus-
tomers to see how hard a kick a can of it will bear without explod-
ing. Nor is the dealer in gunpowder allowed to see how near his
magazine may be located to a blacksmith’s forge without being
blownup. Noris oneusing a steam engine to see how much steam
he can possibly put on without bursting the boiler. No more are
those in charge of small-pox patients allowed to experiment to see
how little cleansing will answer ; how much paper spit upon and
bedaubed with small-pox virus, it will do to leave upon the walls
of the rooms where the patients have been confined. The law will
not tolerate such experiments. It demands the exercise of all pos-

VOL. LXIV. 8
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gible care. In all cases of doubt the safest course should be pur-
sued remembering that it is infinitely better to do too much than
run the risk of doing too little.

Unfortunately medical science has not yetarrived at that degree
of perfection which will enable its practitioners to agree. There
is scarcely a case tried where medical testimony is used, in which
the doctors do not disagree. The swearing is sometimes so bit-
terly antagonistic as to make it painful to listen to it.

There is the usual conflict of medical testimony in this case.
The defendant and other physicians called by him as witnesses ex-
press the opinion that it is necessary in order to cleanse a room in
which small-pox patients have been confined to remove the paper
from the walls. The plaintiff, (himself a physician) and the other
physicians called by him as witnesses express the opinion that it is
not necessary. Several of them however admit that if the paper
is loose or the small-pox virus has actually come in contact with
it, it should be removed.

Mrs. Liscomb the nurse employed by the city to take care of
this family testifies that the paper needed to be taken off; that it
was dirty around where the diseased folks were; that it was all
dirty ; that the spittle from the mouths of the patients flew upon
it. Doctor Blaisdell who attended the family some two or three
weeks before it came under the care of the defendant testifies that
he noticed the paper particularly about the bed and that it was a
good deal soiled ; that he supposed the patient must have spit a
good deal and was not particular where he spit ; that in such cases
it is difficult to expectorate ; that the more violent the disease the
more adhesive the saliva; that there is usually a great deal of
saliva in all cases; that in this case the patient lay against the wall
some of the time and that when the patent is against the wall and
soils the paper by saliva and by putting his hands upon it the best
medical advice is to remove it and whitewash the wall with quick-
lime; that in this case he should have stripped off all the paper.
Other physicians called by the defendant express substantially the
same opinion.
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Under these circumstances what was it the duty of the defendant
to do? The small-pox seems to have been unusually prevalent.
The defendant testifies that he had a hundred and seven cases dur-
ing the winter. He was city physician. Upon his efforts in a
large degree depended the safety of thecity. He could not go to
his medical brethren for direction for they as usual were divided in
opinion. The mandate of the law to him was “use all possible
care.” Under these circumstances we think he was justified in
advising the removal of the paper from the walls of the rooms in
which the small-pox patients had been confined, and that the law
protected him in so doing. Motion sustained.

Arrreron, C. J., Currivg, BaARrows, DanrorrH and PErErs,
JJ., concurred.

Union Insurance ComMpaNY #8. ARNOLD (GREENLEAF.
Premium note—negotiabz’lity of.

When the president of an insurance company is authorized to settle or com-
promise all claims against the company and to sign and indorse notes, his
indorsement of a premium note in liquidation of a debt which to such
amount is discharged, and the amount is passed to the credit of the com-
pany and no dissent is shown, transfers the title.

A note given for the premium of a policy of insurance is not a depos1t note
within R. S., c. 49, § 26.

It is no defence to such note when negotiated in good faith before maturity,
that the company issuing the policy has failed.

A promissory note given to an insurance company is negotiable, notwith-
standing it bears on its face the number of the policy for which it was
given.

ON REPORT.

AssUMPSIT upon a promissory note dated October 17, 1872, for
three hundred and twenty-six dollars, signed by Arnold Greenleaf,
and payable to the order of the National Insurance Company of
Bangor in twelve months after date, a copy of which is given in
the opinion.
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The note was given for the premium on a policy of marine in-
surance issued by the National Insurance Company for one year
from October 17, 1872. The risk was taken at Wiscasset by the
company’s agent there, and the note wds byhim sent to the branch
office of the company in Boston. Upon the fifth day of Novem-
ber 1872, the marine secretary of the National Company in Bos-
ton passed over to the secretary of the Union Insurance Com-
pany in Boston the note in suit together with other notes, to be
credited to the National Insurance Company, on account of in-
debtedness then existing from the National Company to the Union
Company to an amount larger than the amount of the notes so
passed over, and these notes were on the same day credited to the
National Company on the books of the Union Company in Bos-
ton as so much money.

There had been similar transactions on two or three previous
occasions as to which no question ever arose. The potes were at
once forwarded to the home office of the Union Company in
Bangor, and as soon as practicable, but not until after the Boston
fire, though before the proceedings in insolvency hereinafter men-
tioned were begun, the president of the Union Company took
these notes to the president of the National Company who in-
dorsed them, this one among the .others, in the manner which
gppears in the opinion.

At the time of the indorsement of the notes, there were ru-
mors that the National Company had met with losses in the Bos-
ton fire to the extent of sixty thousand dollars, which rumors had
come to the ears of the president of the Union Company, who
had also heard that the officers of the National Company had de-
clared its ability and intention of continuing its business.

The losses suffered by the National Company in the Boston fire
of November 8 and 9, 1872, did cause a suspension of its busi-
ness, and upon the fifteenth day of November 1872, on the ap-
plication of the insurance commissioner, proceedings in insolvency
were commenced against the company, and an injunction issued
from the supreme judicial court, which proceedings are still pend-
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ing. Receivers haye been appointed and other proceedings had
according to the statute regulating the subject.

The policy of insurance for the premium on which the note in
suit was given, was surrendered and cancelled on the fourteenth
day of November 1872.

The charter and by-laws of the National Insurance Company
were made a part of this case.

- The plaintiffs knew that the note was given for a premium on
insurance policy.

Upon these facts judgment was to be rendered according to
the legal rights of the parties.

Wilson & Woodard for the plaintiffs.

Three questions are raised in defence. First. Had the presi-
dent authority to indorse this note as he did? Second. Were
there any equities between the original parties binding upon the
plaintiffs? Third. Was the note anything but ordinary negotia-
ble paper, so as to affect the plaintiffs by any snbsequently aris-
ing equities between the original parties %

The counsel argued in support of the proposition that the eighth
by-law of the National Insurance Company authorizing the presi-
dent to assign its securities when the directors so voted, did not
limit his general power to indorse its negotiable notes so as to
transfer title when necessary to settle losses and pay debts, citing
Flanders on Fire Ins., 178; Baker v Cotter, 45 Maine, 236, and
other cases. The plaintiffs’ answers to the questions arising in this
cause, and their reasons for giving them sufficiently appear in the
opinion of the court.

Albert W. Paine for the defendant.

The company to which this note was given became insolvent
within a month ot its date. At common law the payee could re-
cover but one-twelfth at most of the amount, the consideration
failing in that proportion. Zeary v:Blanchard, 48 Maine, 269.
Can the indorsee recover more at common law? Though a sub-
ordinate in one company passed it to the clerk of the other in
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Boston, yet it was not indorsed till after the great fire had ren-
dered the payee insolvent, and just before that insolvency was
declared, and after the parties both knew the facts which led to
this result, and therefore not bona fide; or at least the burden is
on the plairltiﬁ's of showing good faith under these circumstances.
2 Greenl. on Ev., 172; Munroe v. Cooper, 5 Pick., 412 ; Sister-
mans v. Field, 9 Gray, 332; Lstabrook v. Boyle, 1 Allen, 412 ;
Tucker v. Morrill, Ib., 528 ; Smith v. Edgeworth, 3 Allen, 233 ;
Aldrich v.. Warren, 16 Maine, 465 ; Perrin v. Noyes, 39 Maine,
384. By the by-laws, the assent of the directors to a transfer is
essential to its validity. This was a deposit note and void under
R. S, ¢. 49, § 26, because the corporation became insolvent with-
in sixty days of its date. A careful examination of the statutes
which have been condensed in the last revision into § 26, shows
“that notes like the one in suit were intended to be embraced with-
in its provisions.

Aprreron, C. J. The defendant is sued as the maker of a
promissory note payable to the order of the National Insurance
Company and indorsed “National Ins. Company by Hiram Rug-
gles, president.”

By the tenth by-law of the National Insurance Company it is
provided that “the promissory notes given by the company, and
indorsements or assignments of the notes or securities of the com-
pany shall be made by the president.”

By the eighth by-law he has “full power to settle and adjust all
losses and return preminms and other claims of the company, as
he shall deem to be just and expedient for the company ; to refer
compromise or contest in law any demand which he may think
it improper to allow.” The indorsement was to pay a pre-exist-
ing debt which was thereby extinguished pro zanto. The Nation-
al Insurance Company have had the benefit of it by a discharge
of indebtedness. It does not appear that they have made any ob-
jections to this act of their president. The transfer was to adjust
or settle an indebtedness which is not denied,and as this settlement
has never been impeachel, we think, notwithstanding the clause
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in the same article, which authorizes him to assign or indorse
notes when authorized by the directors, that having transferred
the note in part payment of a debt due, and having general an-
thority to settle adjust and compromise claims against the com-
pany, that the plaintiffs have at any rate made out a prima facie
case, and are to be regarded as indorsees. Cabot v. Given, 45
Maine, 144 ; Baker v. Cotter, 45 Maine, 236 ; Brown v. Donnell,
49 Maine, 421.

The note reads as follows:

“Bosron, Oct. 17, 1872.
$326. Twelve months after date, I promise topay to the order
of the National Insurance Co., of Bangor, for value received,
three hundred and twenty-six dollars, payable in Boston. No.2207.
N ARNOLD GREENLEAF.”

The following memorandum is printed across the face of the
note in red ink: “This note must be paid at maturity without re-
gard to the termination of the risk.”

The note was negotiable. In Zaylor v. Curry, 109 Mass., 36,
it was held that a promissory note given to an insurance company
is not réndered unnegotiable by bearing on its face the words,
“on policy No. 33,386 ;" although the policy contains a provi-
sion for the set-off of notes due the company, in case of a loss.

The note was indorsed before maturity. The plaintiff com-
pany had met with losses. The National Insurance Company had
met with losses to less than a third of its capital. But knowl-
edge that a loss has been made by an insurance company
is not evidence of the insolvency of the company so losing.
Whether the National Insurance Company transferred notes to
the plaintiffs or the plaintiffs to the National Company, there was
no more notice of insolvency in the one case than in the other.
Either company might for aught that appears have been the
indorsee of the other, and that without any impeachment of its
good faith.

Shortly after the transfer of the note in suit the National In-
surance Company suspended its business, an injunction issued
against its further proceceding, and receivers were appointed.
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Upon the fourteenth day of November, 1872, the policy for
the premium on which the note in suit was given was surrendered
and cancelled. But.this was done after the note had been in-
dorsed to the plaintiffs.

The defendant claims that he is within the provision of R. S,
c. 49, § 26, which provides that “a policy of insurance issued by a
life, fire or marine insurance company domestic or foreign, and a
deposit note given therefor shall be deemed one contract; and
a loss under such policy or other equitable claims may be proved
in defence of a suit upon said note, though it were indorsed or
assigned before it was due; and when a company becomes insol--
vent the maker of the note shall only be liable for the equitable
proportion thereof which acerued during the solvency of the com-
pany, and if the insolvency occurs within sixty days of the date of
the note it shall be void except for the amount of the maker’s
claim, if any, on the company,” &e.

The main question for determination is whether the note in suit
is a deposit note within the true meaning of this statute.

By § 25 we learn what are to be regarded as deposit notes.
They are to be given for a policy and for such sum as the direc-
tors may determine. Such part as the by-laws require is to be
immediately paid towards incidental expenses, and is to be indors-
ed thereon. The remainder is payable in such instalments as the
directors from time to time require for the payment of losses and
other expenses to be assessed on all who are members when
such losses or expenses happen, in proportion to the amount of
their notes. It is therefore uncertain what if any part of the
deposit may be required to be paid. The same doubt exists as to
the time when payment will be demanded.

The deposit note as described in § 25 must be the one to which
reference is had in § 26. But the note in suit was no such note.
It was payable at a definite time. It was to be paid irrespective
of the termination of the risk for which it was given. Its pay-
ment did not depend upon assessments to be made by directors
contingent in amount upon the losses of the company. It was
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‘given for the premium instead of making a payment in cash. It
matters not whether the premium is paid in money or in a note
on time, which is indorsed in good faith before maturity. In eith-
er case the insured risks the solvency of the insurer. He who so
gives mnegotiable paper must abide the legal consequences of its
negotiation.

The meaning of a statute is to be ascertained from its language.
Undoubtedly much aid may be had by recurring to preceding leg-
islation on the same subject. When there is a material change of
language we must suppose there was a change of legislative inten-
tion. Words are to be understood as used in their customary sig-
nification, unless from the context a different meaning is appar-
ent. If in a revision there are omissions, it is not for us to say
whether those omissions are by accident or design. Still less are
we to assume an omission to be accidental and then insert by con-
struction what may have been omitted by design. Here is noth-
ing doubtful or obscure. The note in suit cannot within the
meaning of §§ 25 and 26 be regarded as a deposit note.

It is no defence to the note that the National Insurance Com-
pany has failed, it being in the hands of a bona fide holder. Nor
can the cancellation of the policy subsequently to its indorsement
lessen or destroy the rights of the holder. The note was given
for a good consideration, was indorsed before its maturity in good
faith, and must be paid. Alliance Mutual Insurance Co. v.
Swift, 10 Cush., 433 ; Cabot v. Given, 45 Maine, 144.

Defendant defaulted.

Curring, WartoN, Barrows and DanrorrH, JJ., concurred.

Prrers, J., did not sit in this case.
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Cares H. H. Burr’s heirs, petitioners,
8.
BucksporT AND Bangor RaiLroap ComMpANy.

Practice in land-damage cases.

A motion to set aside the verdict of a jury assessing damages for land taken
for a railroad must be addressed to and adjudicated upon by the court to
which the verdict is returned. .

Exceptions do not lie to the adjudication of such court in matters of discre-
tion or of facts, but only in matters of law as in other cases.

To the judgment of the court overruling a motion to set aside such a verdict
because it is against the testimony, no exceptions will lie.

But if they would lie the motion in this case was properly overruled.

ON EXOEPTIONS.

This was a motion to set aside the verdict of a sheriff’s jury
rendered upon the hearing of an appeal from an award of the
county commissioners of Penobscot county of the damages done
to the petitioners’ land in Brewer in the construction of the
respondents’ railroad. The motion alleged the verdict to be con-
trary to law and evidence, that the damages were excessive and
that new and important testimony had been discovered.

The presiding justice after hearing the evidence given at the
trial as well as that claimed to be newly discovered, overruled the
motion and the respondents excepted.

Wilson & Woodard for the respondents.
Charles P. Stetson for the petitioners.

Daxrorrn, J.  This case is not properly in this court. It is
before us under the provision of R. 8., ¢c. 18,8 13. We there
find that “either party may file a written motion to set aside said
verdict for the same cause that a verdict rendered in court may
be set aside. The court shall hear any competent evidence relating
to the same, adjudicate thereon and confirmn the verdict, or set it
aside for good cause reserving the right to except as in other
cases.” The adjudication upon the testimony offered must present
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questions of fact as well as questions of law. The “right to ex-
cept” in other cases is reserved only in matters of ‘law and not in
matters of fact or discretion. It is only then in matters of law
in cases of this kind that this right is reserved to the parties.

The case at bar comes before us upon exceptions to the adjudi-
cation of the presiding justice, upon the motion to set aside the
verdict because it was against the evidence and upon newly dis-
covered evidence.

The exceptions are general, simply to the overruling of the mo-
tion and present no question of law upon which the presiding
judge ruled or refused to rule. So far as appears, his action was
or might have been entirely based upon the weight given to the
testimony.

The error into which counsel were led probably arose from the
common practice of carrying such motions when made in relation
to verdicts rendered in court directly to this court. But the stat-
ute upon which that practice rests is unlike that which authorizes
the proceedings in cases of this kind. The former does not re-
quire an adjudication by the presiding justice, but does pro-
vide that the motion shall be presented to the law court not upon
exceptions, but upon a report of the testimony while the latter
does require an adjudication and provides for exceptions only.
In Bryant v. K. & L. . RB. Co., 61 Maine, 300, it was held that
such cases as this can be carried to the law court only upon excep-
tions, and although not so stated in that case, it must be under-
stood that such exceptions can only be founded upon some opinion
or judgment of the court in matters of law “as in other cases.”

The question now presented is similar to that settled in A wverill
v. Rooney, 59 Maine, 580. It is true that the decision there
made was upon the construction of the act of 1872, c. 83; an act
which is not applicable here. But the principle involved is the
same and the only difference in the two cases is that by the statute
in the one the single judge is anthorized to act, while in the other
he is required to.

In the motion now under consideration one of the causes alleged
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for setting aside the verdict is that it is against law. But the
exceptions present no principle of law passed wpon by the court
or violated by the verdict.

But as the overruling the motion was pro forma with a view
undoubtedly to a more careful examination both by counsel and
court, we have thought proper to give the matter that attention
which the importance attached to it by the argnments of counsel,
demands.

The first allegation that the verdict is against law as already
seen presents no question of law for the court to act upon.

The second and third alike depend upon the testimony, and the
only testimony to be considered as bearing upon these allegations
is that which was produced at the hearing before the jury. An
examination of this satisfies us that the verdict is in accordance
with rather than against the testimony. It is true the jury had
a view which we cannot have. Of the bearing of that we cannot

form any opinion, but we are not to presume they neglected to
act upon the light thus obtained.

The newly discovered testimony can have no bearing upon the
question of damages in this case, if in any, for the reason that the
case fails entirely to show that it might not have been discovered
by the exercise of due diligence, while on the other hand it bears
internal evidence that even slight diligence would have brought it
to light. Bangor & Piscataquis E. . Co. v. McComb, 60
Maine, 290.

For the same reason the fourth alleged cause, based upon the
newly-discovered testimony was properly overruled.

Exceptions dismissed.

ArrrETON, C. J., DickErson, ViraIN, Perers and Lissry, JJ.,
concurred.
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Joun L. JACKMAN ef, uz. vs. INBABITANTS OF GGARLAND.

Construction of R. 8., c. 1, § 3, and Acts of 1874, c. 215, relating to notice of
injury.

Public Laws of 1874, c. 215, approved March 3, 1874, requiring notice to the
selectmen of the nature and attendant circumstances of an injury caused by
a defective way within sixty days of the occurrence of the accident, (except-
ing in cases of injuries ‘‘already sustained’’) took effect at the expiration of .
thirty days after the adjournment of the legislature that enacted it and con- -
sequently has no application to the case of an injury received March 7, 1874,

The words “‘already sustained,”” in the Act of 1874, c. 215, must be referred to
the time when the act took effect and not to its date. Inlegal contemplation
the words are spoken when it becomes the law.

R. 8, c. 1, § 3, fixing the time when enactments become laws is a general law
of the state affecting all subsequent legislation unless there be some indica-
tion of a contrary purpose. Though no legislature is bound by its provis-
ions acquiescence will be presumed unless dissent be shown.

ON REPORT.

AcrioN oN THE 0ASE in which the plaintiffs offer to prove that
Julia A. Jackman the female plaintiff then and now the wife of
John L. Jackman, on the seventh day of March 1874, received severe
and permanent bodily injury through defects and want of neces-
sary repair of a certain highway or town road in Garland, which
road or way that town was then and for a long time before had:
been by law bound to keep in repair; that the town at the time
of the injury aforesaid had such reasonable notice of the defects
and want of repair that the road or way ought to have been re-
paired and mended ; that female plaintiff and her father who was
driving the horse attached to the sleigh were on said seventh
day of March thrown from their sleigh and by being so thrown
the injury aforesaid was received ; that the horse, sleigh, harness
and all the accompaniments of said team were safe, sound and
proper and that she and her father were then and there in the ex-
ercise of duc and proper care; that the injury arose wholly from
the fault of the town in not having repaired and mended the way;
that within a very few days and not exceeding a week after the in-
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jury the selectmen of Garland heard of the accident and injury but
not the particulars of it and by reason thereof caused said road or
way to be repaired atthe place where the injury was received. . The
plaintiffs however admit that they gave no notice directly to the.
town or its officers of the defect or want of repair, nor of the in-
jury aforesaid nor of claim for damages until after the expiration
of sixty days from the time of said injury, not being then aware
that Public Laws of 1874, ¢. 215, had been enacted.

If upon so much of the foregoing testimony as offered being
produced the suit can be maintained, the action is to stand for trial
otherwise plaintiffs to be non-suited.

A. G. Lebroke for the plaintiffs.
Josiah Crosby for the defendants.

Daxrworta, J.  This is an action against the defendant town to
recover damages for an injury caused by an alleged defect in a way
which they were required to keep in repair. In 1874 the legisla-
ture passed an act, c. 215, amending R. 8., c. 18, § 65, and provid-
" ing that such an action cannot be sustained unless notice of the
injury was given to the selectmen within sixty days of the time
when it oceurred. In the same act it is provided that it shall not
have any application to injuries which have already happened.
The injury in this case is alleged to have happened on the seventh
day of March 1874. The act referred to was approved March 3,
1874. The only question now before the court is whether this act
took effect from its approval or not until thirty days after the ad-
journment of the legislature. In the former case it was before the
injury and as no notice as required was given the action cannot
be sustained. In the latter case it would be after the injury and
would not affect the action.

There is no provision in the act fixing the time it shall take
effect. It would therefore become a law upon its approval unless
in this respect it is controlled by R. 8., ¢c. 1, § 8. This is a gen-
eral law and provides that all acts shall take effect thirty days after
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the adjournment of the legislature passing them unless otherwise
provided.

But it is said that this law is unconstitutional because one legis-
lature cannot bind another except in cases involving a contract.
The reason is founded upon a sound principle and would be en-
tirely valid and conclusive if applicable. Dut it does not apply.
The law does not nor does it purport to bind any subsequent leg-
islature. It is simply a general law of the land, a rule for the
government of the people regulating and controlling their rights
and obligations so long as it shall remain in force, liable at any
time to be modified or repealed and recognizing this liability in
terms. .

It is further said that if thus liable to be changed, it has been
modified or suspended by the terms of this act of 1874, c. 215.
We are unable to discover any terms in the latter act which do or
purport to control or modify the former in this respect. There is
nothing whatever in it tending to fix the time when it shall take
effect and the simple fact that in the absence of any such provis-
ion the law takes effect upon its passage, cannot by any known
rules of construction be considered as abrogating an existing law
already passed for that very purpose. It is rather a recognition
of that law. If the legislature knowing the existence of that law
had desired to take the later one from its effect we must presume
that they would have said so in some form of words. This they
have not done. They have not even put into the later any pro-
vision inconsistent with the earlier. On the other hand both may
stand together and have the force intended without any conflict
whatever. In such cases it is understood that the later law is
passed with express reference to the earlier and both are to be
construed together. It is only the adoption of the familiar prin-
ciple that a law is not repealed unless by some subsequent statute
inconsistent with it. It may be true as suggested by counsel that
the laws requiring notices on petitions are frequently disregarded
by subsequent legislatures. But when they intend to do this that
intention is made known by acts the purpose of which cannot be
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misunderstood, and this only proves that each legislature acts for
itself. In this case any legislature may entirely disregard or ab-
rogate the law fixing the time when statutes shall take effect.
But surely this intention is not to be inferred from entire silence
or the absence of any acts in relation toit. A familiar applica-
tion of this principle is in the case of corporations recognized by
courts and the legislature, where general laws become a part of
the charter granted by later a legislature unless expressly exempted
therefrom. The result is simply this: there is a general law fix-
ing the time in which all acts shall take effect at thirty days after
the adjournment of the legislature. There is nothing in the law
of 1874, c. 215, indicating any intention on the part of the legis-
lature that it is to be excepted from the general rule. It cannot
therefore be excepted.

The objection that the words “already sustained” must be con-
strued as referring to the date of the act cannot prevail. An act
is of noforce untilit becomes a law. The wordsmust be construed
as if spoken when the act takes effect ; in legal contemplation that
is the time when they are spoken. Gorham v. Springfield, 21
Maine, 58. Action to stand for trial.

Avrrreron, C. J., Dickerson, Virein, Perers and LissEey, JJ.,
concurred.

DoxarLp McAvuLey vs. Grorge H. REv~orps.

Amendment allowed.

A new count declaring upon an account annexed may be allowed in a suit
upon a note given on Sunday in settlement of a prior account, since the note
is void.

ON REPORT.
AssUMPSIT on a promissory note, executed and delivered on the

Lord’s day, given in settlement of a book account which the plain-

tiff had against the defendant.
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When the action came on for trial the plaintiff’s counsel asked
leave to amend his writ, by inserting a count upon an account an-
nexed in the usual form, to recover for the items on his books for
which this note was given.

To this proposed amendment the defendant’s counsel objected,
but the presiding justice allowed it to be made. If the amend-
ment was properly allowed and the plaintiff cannot recover upon
the note, the defendant was to be defaulted upon the account an-
nexed; but if the amendment was not properly allowed and the
plaintiff cannot recover upon the note he was to become non-suit.

P. G. Whitefor the plaintiff, cited Strang v. Hirst, 61 Maine, 9.
B. Kimball for the defendant.

AvrprrroN, C. J. The note in suit was given on the Sabbath
and is therefore void. The plaintiff was allowed to amend by in-
serting a new count based npon the account in settlement of which
this note was given.

The amendment was properly allowed. In an action on a note
given in the name of a partnership after its dissolution, the
plaintiff was allowed to amend by adding a count upon the ac-
count for which the note in suit had been given. Perrin v. Keen,
19 Maine, 355. So when an action of debt was brought upon a
judgment recovered in a state where the courts had no jurisdiction
of the person of the defendant, the declaration was amended by
striking out the original countz and inserting a count for work
and labor, which was the basis of the original claim. Mec Vicker
v. Beede, 31 Maine, 314. The account for which the note was
given was in full force and the plaintiff is entitled to judgment.

Defendant defoulted.

DickersoN, DanrortE, Vircin, Perers and Lissey, JJ., con-
curred.

VOL. LXIV. 9
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GeorgE S. O. Dow ws. Caraarine McKeNNEY.

1y
Adverse possession—what is not.

Possession of the land under a deed for more than twenty years will not give
a title to such portion as lies beyond the lines therein described, if this was
occupied by mistake supposing it to be covered by the deed.

Worcester v. Lord, 56 Maine, 265, affirmed.

ON EXOCEPTIONS. ‘

REeAL Action submitted to the court with the right to except.
The title involved, after the filing of a disclaimer as to the residue,
was a strip of land in Bangor a yard wide and about thirty-five
feet long. The demandant owned a lot on French street and the
tenant one on Broadway situated so that the line in question was the
boundary between them. The distance across these lots from one
street to the other was greater than the deeds called for. The pre-
siding justice allotted to each its proportionate share of the sur-
plus according to the depths of the respective lots, and then ad-
judged the demandant entitled to all he claimed. Each lot had
buildings upon it; not standing at all however upon the strip in
controversy. The tenant claimed this strip by adverse possession.
‘With reference to this claim the presiding justice found and re-
ported the following facts: “That the predecessor in title and in
occupancy of the demandant’s premises built a fence in the fall of
1844, substantially on the line as now claimed by the respondent,
although making some slight variations from it in one place on ac-
count of a surface drain that was in the way of it; that this fence
was keptup and supported by the demandant’s predecessors for more
thantwenty years continuously (and until removed by demandant a
short time before this suit,) to separate their occupation from the
occupation of the respondent, and that the opposite parties exclu-
sively occupied their respective lots accordingly during that time.
But I find that the fence was placed and maintained upon a wrong
divigional line by mistake ; that the parties erroneously supposed
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that it was substantially upon the true line, and that the respond-
ent during all the time supposed and believed that the fence was
on the true line, and that it was her land up to said fence, and that
none of the parties had any idea of maintaining any line but the
true divisional line, and that they occupied according to the fence
only because they supposed it was on the true divisional line be-
tween them. Upon these facts my decision as a matter of law, is
that the demandant is entitled to recover and judgment is ordered
accordingly.” To this ruling the tenant excepted.

A. Sanborn for the tenant.

Wilson & Woodard for the demandant.

DaxrorrH, J. From the facts reported in this case it is a nec-
essary inference that the parties and those under whom they sever-
ally claim were the owners of adjoining lots conveyed to them by
deeds with sufficiently described lines, and that neither claimed
title to any land beyond the lines thus described until the mis-
take in the location of the fence was discovered a short time and
much less than twenty years before the commencement of this
“action.

The case is thus brought clearly within the principle settled in
Worcester v. Lord, 56 Maine, 265, and cases there cited. Upon
a re-examination of that decision we believe it to be sound and de-
cisive of this. The ruling of the presiding justice was in accord-
ance 'with this doctrine and there must be judgment for the plain-
tiff as ordered by him. Fzceptions overruled.

Arpreron, C. J., Dickerson, Virein, Prrers and Liesey, JJ.,
coneurred. '
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ABram SANBORN, petitioner for the Penobscot County Bar,
vs.
Bexjamin KiMBaLL.

Attorney—for what causes and how disbarred.

An attorney at law is an officer of the court, and may be removed from office
for misconduct, ascertained and determined by the court after an oppor-
tunity to be heard has been afforded.

The statute makes “a good moral character” a pre-requisite of admission to
the bar and when an attorney at law has forfeited his claim to such char-
acter by such misconduct, professional or non-professional, in or out of
court, as renders him unworthy to associate with gentlemen and unfit and
unsafe to be entrusted with the powers, duties and responsibilities of the
legal profession, the court may deprive him of the power and opportunity
to do further injury under the color of his profession by removing him from
the bar.

The evidence in this case conclusively establishes the allegation in the mo-
tion that ‘“the respondent does not possess a good moral character,” in that
it shows that he has committed a fraud upon the court, violated his profes-
sional oath and duty, conducted dishonestly in his private dealings and dis-
regarded the proprieties and civilities due to other members of the pro-
fession.

By admitting the respondent to the bar the court held him out to the public
as worthy of confidence and patronage in the line of his profession. In
view of the power of removal vested in the court, to allow the respondent
to continue to exercise his profession after he has been thus proved to be
unworthy of his office, would be indirectly to involve the court in the
responsibility of his acts. And further, after the disclosures in this case,
the court cannot forbear to pronounce the judgment of removal from
office against the respondent without abdicating the high trust which the
law confides to it in this behalf, and rendering that a nullity.

The respondent has been pardoned for the forgery of which he was convicted
and for which he was confined in the state prison; but the instrument
forged was a deposition used in a cause before this court; and though the
pardon purged him of the offence of which he was convicted it did not
affect the crime of the violation of his professional oath and duty, nor re-
lieve him from the penalty of removal from the bar for this misconduct.

ON REPORT.

This was a"motion presented by Hon. A. Sanborn in behalf of
the bar of Penobscot county, for the removal of Benjamin Kim-
ball from the office of an attorney and counsellor at law. It
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prayed for a rule upon Mr. Kimball to show cause why he should
not be removed, assigning as causes that he did not “possess a
good moral character,” in this that at the February term 1860, of
this court for this county, he was convicted of forgery for which
he was at the following criminal term sentenced to two years im-
prisonment at hard labor in the state prison; also, in that he
had been gnilty of repeated dishonest if not eriminal acts, and on
one occasion if not more, of obtaining money by false pretences;
and in that he had been guilty of unprofessional conduct in wit-
tingly promoting and suing false and groundless suits and other-
wise violated his oath and the duties of his said office.

The motion was made and the rule to show cause granted at
chambers in term time, but while the court was not actually in
session, returnable to the court in session. At the return day of
the rule the respondent moved that the complaint be dismissed or
quashed and the rule discharged, because it did not appear by it
that he was convicted of a forgery committed when acting as an
attorney and counsellor of this court or in a matter in which he
acted as such attorney, that it did not appear but that he had been
restored to all his rights by an executive pardon, nor were the
persons of whom he obtained money nor the dishonest acts so
specified as to enable him to prepare any defence, nor was there
any statement of instances of unprofessional conduct, neither was
the complaint sworn to nor had the judge in chambers authority
to take any action or make any order thereon, because the notice
was defective and insufficient, requiring him to appear before
some judge without designating whom, nor that it should be be-
fore the court in session and also because the court could only
pass upon his moral character as affected by some act done by
him in the capacity of an attorney and counsellor, and had nothing
to do with his conduct as an individual or in other relations.

The court then appointed Joseph Carr, Esq., a commissioner
to take the testimony relating to this matter, who entered upon
and completed the discharge of this duaty without taking any
qualifying oath. For this reason the respondent objected to the
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acceptance of Mr. Carr’s report when it was offered; also, because
(as he said) a commissioner should only state the testimony and
had no right to find facts, or his conclusions from what he deemed
to be facts, because he received the proceedings of the Penobscot
bar (had before the motion or complaint presented in its behalf
wasg made or any rule served on the respondent) as a specification
of the charges upon which these proceedings were based and sent
them up to the court with his report, although the same had
never been authenticated by the secretary of the bar association,
because after the respondent had commenced to take his deposi
tions the complainants were allowed to take the deposition of
William P. Tenney, and because testimony was taken of the acts of
the respondent as an individual in no wise connected with his pro-
fessional conduct. Subsequently he filed a motion to strike out
all but the charges of a conviction of forgery and of wittingly pro-
moting groundless suits upon the ground that the other charges
were too indefinite to afford any basis of action, and afterwards
asked to have this last charge stricken out for the same reason.
The minutes of the meeting of the Penobscot bar annexed to the
commissioner’s report and referred to in the respondent’s motion,
set out the report of a committee previously appointed, made to
that meeting in which they reported substantially the conviction
of Mr. Kimball of forgery, his sentence and imprisonment, that
several years after his release (to wit, in 1873) he returned to
Bangor and resumed the practice of his profession there, that he
had in the several instances specified obtained money upon false
pretences and had unsuccessfully attempted to do so of various
persons mentioned, that he had instituted groundless suits; one
against the gentleman who had him arrested to compel repay-.
ment of a loan fraudulently obtained, and another against Ezra C.
Brett, Esq., for writing to the governor a letter remonstrating
against the appointment of Mr. Kimball to be a justice of the
peace upon the ground of his unfitness. In the former of these
suits Mr. Kimball obtained a verdict for nominal damages upon
the technical ground that the writ upon which he was arrested
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was in form a summons and attachment’ containing no order for
an arrest, the attorney neglecting to strike out and insert the few
words necessary to change it into a capias; the latter suit is still
pending. The report also stated the instances of discourteous
and improper language and conduct towards other members of
the bar which are referred to in the opinion, where will be found
a statement of the particular circumstances of his various frandu-
lent operations that were fully proved.

My. Kimball was married in 1858, in Sutton, N. H., and within
the year following his wife left him and they never lived together
‘afterwards. 1In 1859 he applied to this court for a divorce and
to procure it produced what purported to be the deposition of
Joseph Greeley of Sutton, taken before J. H. Allen, Esq., with
a regular certificate of that magistrate attached, in which the de-
ponent was represented as testifying that he saw the parties mar-
ried, knew that Mrs. Kimball returned to New Hampshire in less
than a year and had been there ever since and had told the wit-
ness that she should never return because Mr. Kimball was too
literary for her, kept himself in his study, cared nothing for balls,
&c., of which she was fond and that, though she had seen the
published notice of his libel, she should fiot appear nor trouble
him, but allow him to have his divorce. The deponent was also
represented as answering that he had /heard;@_ rumor of her com-
mission of adultery with a person named but knew of no impro-
per relations between them. This deposition and caption were
forged by Kimball. He presented and read them at the hearing
upon his libel and obtained a decree of divorce. At the succeeding
February term 1860, of this court he was indicted for the forgery,
tried and convicted; and at the next criminal term in August
1860, was sentenced to two years imprisonment in the state prison.
/ He was committed in execution of his sentence upon the twenty-
second day of October 1860. He introduced in his defence to
the present proceedings a certified copy of the petition of A. San-
born and other members of the Penobscot bar, dated February 9,
1861 (probably it should be 1862), and petitions signed by about
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four hundred citizens of Bangor, Veazie and vicinity, praying for
his pardon upon the ground that he had been in the county jail
thirteen months before being taken to Thomaston, and no party
was actually injured by his forgery becanse his wife desired a
divorce and had a libel pending in New Hampshire when he made
his application and therefore “whatever of wrong attaches is, in ef-
fect, only technical.” Upon these representationsthe executive
council on the twenty-first day of February 1862 advised his pardon,
and he was pardoned by Gov. Washburn on that day; the document
reciting in the usual form, that “we do hereby grant unto him,
the said Benjamin Kimball, a full and free pardon, and restore
him to citizenship, of which all our judges, magistrates, officers,
. &c., are to take notice.” This pardon Mr. Kimball now pleaded
in bar of any attempt to remove him from his office of attorney on
account of the conviction aforesaid. After his release from the
state prison Mr. Kimball went to Philadelphia and did not re-
turn to Maine till 1873, when he re-opened an office in Bangor.
The respondent moved and earnestly urged that the whole case
with the voluminous testimony, papers, motions, &e., be reported
to the full court for its determination thereon, which was assented
to by the petitioners and it was reported accordingly, together
with the findings of the commissioner.

A. Sanborn in behalf of the Penobscot county bar.

This court has power to disbar the respondent. Ez parte
Bradley, T Wallace, 364; Bradley v. Fisher, 13 Wallace, 335.

His motions were properly overruled. Rendall, petitioner, 11
Allen, 473; In re Percy, 36 N. Y., 651; Randall v. Brigham,
7 Wallace, 523.

No necessity for the commissioner to be sworn.

If the court has the power of removal argument is unnecessary
to show that upon the facts presented, an occasion has arisen
which demands its exercise. Cases cited supra; R. 8. c. 79, § 18.
Ex parte Garland, 4 Wallace, 378; Er parte Robinson, 19
Wallace, 512.
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Benjamin Kimball, in his own behalf.

Courts will only remove attorneys for contempt or for fraudu-
lent and corrupt practices in his capacity and employment as an
attorney and counsellor at law. Over this class of cases they
will exercise their summary jurisdiction, but will leave the party
complaining to his civil and eriminal prosecution for all irregular
or dishonest acts committed in a private capacity or employment,
where a jury can be empannelled to pass upon the facts. Bryant's
case, 24 N. H., 154; Short v. Pratt, Bing.,102; In re Knight,
Ib., 1423 In re Morris,2 Ad. & El., 582 : Ex parte Boderlour,
8 Ad. & EL, 359.

The pardon disposes of the charge of forgery and all its con-
sequences. Fx parte Garland, 4 Wallace, 378.

Dickerson, J. This is a complaint for the removal of the re-
spondent from his office as attorney and counsellor at law. The
complaint which is in the form of a motion signed by A. Sanborn,
Esq., of and for the Penobscot bar, prays for arule upon the respond-
ent to show cause why he should not be removed from the office
of attorney and counsellor at law of this court upon and for the
following charges, to wit : “that he does not possess a good mor-
al character, in that at the February term of said court, A. D.
1860, he was convicted of the crime of forgery, and at the next
Angust term of said court he was sentenced to confinement to
hard labor in the state prison for the term of three years; and in
this that he has been guilty of repeated dishonest if not criminal
acts ; and in one instance if not more, of obtaining, money by
false pretences ; and of unprofessional practice in this, that he
has wittingly promoted and sued false and groundless suits, and
otherwise violated his oath, and the duties of his said office.”

An attorney at law is an officer of the court as appears from
the terms of his oath of office, to wit: “you will condnet yourself
in the office of an attorney within the courts according to the
best of your knowledge and discretion, and with, all good fidelity,
as well to the courts as your clients.”® The order of his admis-
sion to the bar is the judgment of the court that he possesses the
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requisite legal qualifications and good moral character to entitle
him to practice the profession of an attorney at law. From the
moment of his entrance upon the duties of his office, he becomes
responsible to the court for his official misconduct. The tenure
of his office is during good behavior, and he can only be depriv-
ed of it for misconduct ascertained and determined by the court
after opportunity to be heard has been afforded. In the absence
of specific provision to the contrary the power of removal is com-
mensurate with the power of appointment. Zz parte Garland,
4 Wall,, 878 ; case of Awustin et als., 5 Rawle, 203.

When we consider the duties and powers devolved upon an at-
torney at law in virtue of his office and the temptations to abuse
his professional franchise, the importance and necessity of the
' power of the court to remove him from the bar can scarcely be
over-stated. An attorney at law in general may waive objections
to evidence, make admissions in pleading or by parol, enter non-
suits and defaults, and make any admission of facts and any dis-
position of suits that his clients could make. Upon his advice
and conduct in the management of causes the protection of the
property, reputation and even the life of his client in a great de-
gree is not unfrequently made to depend.’ In order to fit him for
this trust the possession of a character fortified by high moral
principle is indispensable. The statute makes “a good moral char-
acter” a condition precedent to his admission to the bar. By his
admission the court hold him out to the public as worthy of pub-
lic confidence and patronage. Upon this indorsement by the
court the public have a right to rely, and to presume that his
moral character continues to stand approved by the court. If “a
good moral character” is indispensable to entitle one to admission
to the bar, it is obvious that the necessity for its continuance be-
comes enhanced by the conflicts, excitements and temptations to
which the practitioner is daily liable. For his official misconduct
there is no power of removal but in the court. This power there-
fore is at once necessary to protect the court, preserve the purity
of the administration of justice, and maintain the integrity of the
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bar. “The power of removal,” says Bigelow, C. J., in Ran-
dalls case, cited post, “was given not as a mode of inflicting
a punishment for an offence, but in order to enable the courts to
prevent the scandal and reproach which would be occasioned to
the administration of the law by the continuance in office of those
who had violated their oaths or abused their trust, and to take
away from such persons the power and opportunity of injuring
others by further acts of misconduct and malpractice.”

The power of removal however is a judicial power, to be exer-
cised by a sound judicial discretion, and in accordance with well-
established principles of law where the evidenceis of a conclusive
character. But while its use calls for judicial discretion, it also
invokes judicial firmness.

The proceedings for the removal of an attorney at law do not
partake of the nature of a criminal procedure in which a party
has a right to insist upon a full, formal and technical description
of the matter with which he is charged. They are usually com-
menced by motion to the court, setting forth the misconduct of
the attorney in terms that may be readily comprehended by him,
and praying for a rule on him to show cause why he should not
be removed from the bar for the causes assigned. This course
was pursued in the case at bar. The motion contains the general
charge that “the respondent does not possess a good moral char-
acter,” and then states in general terms the acts by which he has
forfeited his claim to such character. We think the motion is suf-
ficiently specific to advise the respondent of the charges he is re-
quired to meet, and if sustained by the evidence affords sufficient
ground for his removal from his oftice as attorney at law. Ran-
dall, petr. for mandamus, 11 Allen, 470.

The causes for which an attorney at law may be removed from
the bar from the nature of the case are diverse and numerous.
He may be remorved for violating his official oath ; for conviction
of perjury or other felony ; for attempting to get an opposing at-
torney drunk in order to obtain advantage of him in the trial of
a cause ; for obtaining money of his client by false pretences ;
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for advocating the admission in evidence of a forged copy of a
letter, knowing it to be forged when offered by his associate coun-
gel ; for ceasing to possess “a good moral character;” and for any
ill practice attended with fraud and corruption, and committed
against the principles of justice and common honesty. Zz parte
Bramhall, Coop., 829 ; Awustin’s case, cited ante; Dickens’ case,
67 Penn. St. R., 169 ; Peoplev. Ford, 54 111, 520 ; Rice v. Com-
monwealth, B. Monroe, 484 ; Mills’ case, 1 Mann, 398; In re
Percy, 36 N. Y., 651; Bryant’s case, 24 N. H., 155 ; Burr’s
case, 1 Wheeler’s Crim. L., 508 ; Leigh’s case, 1 Munf, ,481.

It is a mistaken view of this subject as the foregoing authori-
ties show, to conclude that an attorney at law can only be dis-
barred for acts done “in his office as attorney,” or “within the
courts,” in the terms of his oath of office. On the contrary an
attorney may be guilty of disreputable practices and gross im-
moralities in his private capacity and without the pale of the
court, which render him unfit to associate with gentlemen, disqual-
ify him for the faithful discharge of his professional duties in or
out of court, and render him unworthy to minister in the forum
of justice. When such a’case arises from whatever acts or causes,
the cardinal condition of the attorney’s admission to the bar, the
possession of “a good moral character,” is forfeited, and it will
become the solemn duty of the court upon a due presentment of
the case to revoke the authority it gave the offending member as
a symbol of legal fitness and moral uprightness, lest it should be
exercised for evil or tarnished with shame.

In ZLeigh’s case, cited ante, Judge Roane says: “None are per-
mitted to act as attorneys at law but those who are allowed by the
judges to be skilled in law, and certified by the court to be per-
sons of honesty, probity and gool demeanor. Having obtained
the sanction of the court touching these two particulars, an attor-
ney is licensed or allowed to practice, and the court have also a
continuing control over him, with power to revoke his license for
unworthy practices or behavior.”

In Percy’s case, cited ante, the court say: “It is insisted by
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the appellant that the misconduct justifying the removal is some
deceit, malpractice, or misdemeanor practiced or committed in the
exercise of the profession only and that general bad character or
misconduct will not sustain the proceedings. We cannot coneur in
this position. It has been scen that the right of admission to
practice is made by the statute to depend upon the possession of a
good moral character joined with the requisite learning and ability.
It is equaliy important that this character be preserved after ad-
mission while in the practice of the profession, as that it should
exist at the time. It would be an anomaly in the law to make
good moral character a prerequisite to admission to an office of a
life tenure, while no provision is made in case such character is
wholly lost.”

In Mills case, cited ante, the court held that a bad moral
character is good cause for disbarring an attorney. In that case
Whipple, C. J., remarks as follows : “Should this court after being
officially advised that one of its officers has forfeited the good
name he possessed when permitted to assume the duties of his
office, still hold him out to the world as worthy of confidence,
they would in my opinion fail in the performance of a duty cast
upon them by the law. It is a duty they owe to themselves, to
the bar and the public, to see that a power which may be wielded
for good or for evil is not entrusted to incompetent or dishonest
hands. The extreme judgment of expulsion is not intended as a
punishment inflicted upon the individual, but as a measure neces-
sary to the protection of the public, who have a right to demand
of us that no person shall be permitted to aid in the administra-
tion of justice whose character is tainted with corruption.”

Upon passing from the law to the facts in the case before us,
we find that the first specification relied on to establish the gene-
ral charge that “the respondent does not possess a gcod moral
character” is proved. He was “sentenced to confinement and
hard labor in the state prison for the term of two years,” as
charged in the motion. The crime for which he was convicted
and sentenced was the forgery of a deposition and caption thereto
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annexed which were offered in evidence by him, and admitted
by the court on the trial of a libel for, divorce brought by him
against his wife, Marilla Kimball.

But we further find that he has been pardoned by the execu-
tive for that offence. The effect of that pardon is not only to re-
lease the respondent from the punishment prescribed for that of-
fence and to prevent the penalties and disabilities consequent
upon his conviction thereof, but also to blot out the guilt thus in-
curred, so that in the eye of the law he is as innocent of that of-
fence as if he had never committed it. The pardon as it were
makes him a new man in respect to that particular offence, and
gives him a new credit and capacity. To exclude him from the
office he held when he committed the offence is to enforce a pun-
ishment for it notwithstanding the pardon. [z parte Garland,
4 Wallace, 380.

But the respondent in his capacity as attorney offered the depo-
sition and caption forged by him as evidence in court, and they
were admitted. This act wasa palpable violation of his official oath
which bound him “to do no falsehood nor consent to the doing of
any in court.” It was also an indignity offered to and a fraud
upon the court and the law. By that act the respondent not only
struck a fearful blow at the administration of justice but he be-
trayed confidence, practiced deceit, degraded himself and turned
recreant to virtue. It is obvious that an attorney atlaw who is
guilty of such an act does not possess that “good moral character”
which the statute makes a prerequisite for admission to the bar
and which is indispensable in the practice of the profession.
Lice v. Commonwealth, 18 B. Monroe, Ky., 475.

The executive pardon affords the respondent no protection from
the consequences which the law attaches to this offence. Pardon
for one crime. does not release a party from the penalties and dis-
abilities consequent upon the commission of another. A pardon
for forgery does not prevent a party from suffering the conse-
quences attached to a conviction for adultery or larceny, nor blot
out the guilt inseparable from such crimes and give their perpe-
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trator a new character for chastity and honesty. The indictment
upon which the respondent was convicted contains no count for a
violation of his official oath or for a frand upon the court. The
respondent’s pardon for forgery can no more obliterate the stain of
guilt for those offences than the judgment in that case would be a
bar to an indictment for their commission.

Nor has that act been condoned by lapse of time. Though the
respondent’s conviction and sentence took place in 1860, the delay
has not been very considerable if we take into account the term
of his imprisonment and his absence from the state. The offended
husband or wife not unfrequently consents to continue or resume
the relations of wedlock in the hope of an improved state of things
without intending to condone previous causes of grievance, should
such hope prove delusive. For the same reason also the court
sometimes suspends sentence or even forbears to pronounce it.
The forbearance in this case was doubtless prompted by the hope
of an improvement. However this may be, the respondent has
no legal or moral ground to complain that he has been suddenly
or summarily dealt withor thathe has been allowed an opportunity
for repentance and reformation. How he has improved the inter-
val granted him the sequel shows.

We also find the respondent guilty of dishonesty and bad faith
toward his client, Thomas Frost. The evidence shows that Frost
gave the respondent a retainer of $10 to defend him from an in-
dictment for an assault with an intent to commit murder, and $20
more when the court was in session ; that the respondent exam-
ined Frost’s witnesses and told him to discharge them, and “to leave
the case with him to fix up ;” that “he had seen the parties and if
Frost would let him have themoney hewould fix it up right away.”

The respondent wanted $200 for that purpose which Frost let
him have, and then went home. Upon being advised by his
bondsman to return to court and look after his bond, Frost re-
turned, found that nothing had been done, but was again assured
by the respondent “that something would be done in a day or two.”
Nothing however was done and Frost demanded the $200 of the
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respondent but recovered only $55, the balance being claimed by
him for his services in the case.

The crime charged was one that the law does not allow to be
compromised by the parties. The respondent was poor and Frost
was in good credit. Neither the injured party nor the county
attorney was introduced to show what efforts if any the respond-
ent made to adjust the matter. Nor did the respondent offer his
own testimony to remove the cloud that rests upon his professional
conduct in this transaction. The evidence forces upon us the con-
viction that the respondent dealt falsely and dishonestly with his
client and in a manner utterly inconsistent with that “good moral
character” which he should have possessed. The pretence that the
respondent had a right to retain the money for his services is too
transparent to mislead any discerning mind. The evidence shows
that the money retained by him was not and could not have been
obtained for that purpose and that not a tithe of it was earned by
him in the cause.

The specification of dishonest practices in obtaining money is
established in several instances. The evidence shows that he went
to Etna and obtained thirty dollars of Samuel R. Dennett, a farmer
of that town whose acquaintance he had made the February previ-
ous while Dennett was attending court as a juror, upon the false
statement that John C. Friend of Etna owed him sixty dollars.
The respondent has never refunded the money thoughhe promised
to do so on the next day. He also obtained fifteen dollars of Seth
Emery of Bangor, at an early hour  in the morning upon the re-
presentation that he had a check on which he expected to get the
money and would pay the money as soon as the bank was opened.
He never paid the money and in the absence of any explanatory
or exculpatory evidence to the contrary which it was in the power
of the respondent to offer if any such existed, the inference is
irresistible that he had no such check as he pretended to have.
In another instance he obtained twelve dollars from a gentleman
in Waterville upon representing that he had lost his pocket-book,
was doing an extensive business in Philadelphia and had no money



PENOBSCOT COUNTY. 153

Penobscot Bar v. Kimball.

to pay for his team and hotel bills, and upon his promise to remit
the amount the next day from Bangor. As he neither sent the
money nor would answer the gentleman’s letters, the latter caused
him to be arrested at the hotel in Waterville and thus collected his
debt. His largest operation in the same direction that has been
disclosed in this proceeding is in the case of William P. Tenney,
who let him have some fourteen hundred dollars at different times,
solely upon his express representation that it was intended to be
used, and his agreement that it should be used, to purchase soldier’s
scrip or bounty, and that Tenney should have one half of the profits.
After the earnest efforts of Tenney to obtain satisfaction, the result
was his recovery of $400, the confession of Kimball that he had in-
vested the balance in real estate in Sidney, and the tender of his
worthless note for that amount. Other instances there are of
successes and failures in obtaining money by means scarcely less
disreputable though not so palpably dishonest.

As instances of unprofessional conduct and a disregard of the
amenities of the profession may be mentioned his calling E. C. Brett,
Esq., a member of the Penobscot bar and clerk of this court, a
liar ; in causing the name of Henry L. Mitchell, Esq., also a mem-
ber of that bar to be erased underan action without authority and
in having his own name inserted instead, and in putting his own
name under an action defended by James W. Donigan, Esq.,another
member of said bar without authority and threatening ‘to flog
him in the street if it was stricken off.” .

The specification of wittingly promoting and suing groundless
suits is not sustained. In the one instance adduced the verdict of
the j jury was in favor of the respondent, then plaintiff, for nominal -
damages, and in the other the declaration seems to set forth good
cause of action, whatever the proof may turn out to be, and as a
jury may be called upon to try it, the court will not prosume be
forehand to pronounce it false and groundless.

Our conclusion is that independently of the act of the respond-
ent in offering the forged deposition and caption as evidence in
court, the allegation in the motion that “the respondent does not

VOL. LXIV. 10
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possess a good moral character” is clearly established. With the
evidence of that fact the case does not admit of a scintilla of doubt.
The evidence discloses not merely a single instance of moral delin-
quency, disreputable practice and professional misconduct, but a
geries of them, showing the respondent to be unfit and unsafe to
be intrusted with the powers, duties and responsibilities of the legal
profession. No court would for a moment consider the claims of
an applicant for admission to the bar who should be shown to pos-
sess such a moral character. If the violation of his oath of office,
fraud upoun the court, bad faith toward clients, dishonesty in his
dealings as an individual and disregard of the courtesies and pro-
pricties due to the other members of the profession should operate
a forfeiture of the office of an attorney, the respondent has no
longer any claim or right to enjoy that oflice.

Unpleasant as is the duty, grave as is the responsibility devolved
upon us, and serious as must be the consequences to the respond-
ent, we cannot forbear to pronounce the extreme judgment of re-
moval without failing to discharge the high trust which the law
reposes in us and which is indispensable to the maintenance of the
dignity of the bench, the integrity of the bar and the purity of
the administration of justice. Indeed to refuse to do so in this
case would be virtually to abdicate this trust and render the law
creating it a nullity. The guaranty which the law in this behalf
provides for the security of the public must be maintained inviolate.

‘We have carefully examined all the respondent’s objections to
the proceedings before the court at nisi prius including his mo-
tions to dismiss, strike out and quash, and also to reject and amend
the report of the commissioner, but we find nothing in them for
which he has any legal ground of complaint. The objection that
the commissioner to take the testimony was not sworn is not well
taken. Assessors, auditors and referees appointed by the court
are not required to be sworn nor is a commissioner to take evi-
dence. So also was it competent for the judge to receive the com-
plaint and grant the rule to show cause at chambers returnable to
the court in session. As we have before seen the same strictness,
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formality and technicality are not required in this préceeding as

are requisite in other cases.

The judgment must be The respondent to be removed
Jrom his office as attorney at
law in all the courts of this
state.

AvrprEroN, C. J., Danrorra, Virein and Prrers, JJ., con-
curred.
LieeEy, J., having been consulted did not sit.

Henry M. Prentiss ef al. vs. Danier 'W. GARLAND ef al.

Guarantor liable without suil against principal.

A guarantor, upon failure to perform his contract by the person whose action
he guarantees, is liable to a suit by the holder of the guaranty, without any
previous judgment or suit against the defaulting contractor.

ON MOTION FOR NEW TRIAL.

AssoumpsiT upon the following agreement. No action has been
commenced by the plaintiffs against Eben Thissell on the contract
therein mentioned, which is also below stated.

A demand upon the defendants and upon Eben Thissell for pay-
ment, was duly made before this action was brought. The only
question presented to the court for decision was whether or not
this suit can be maintained by the plaintiffs against the defendants
without any previous action brought by the plaintiffs against Eben
Thissell. It is admitted that this question was not raised at the
trial of the case.

The writings referred to were these:

. . “Baxgor, June 14, 1872.

Prentiss Brothers hereby agree with Eben Thissell to drive his
logs from the head of 2d Lake, taking them as he left them about a
week ago, to the Penobscot boom, and to drive all above, for which
said Thissell agrees to pay them one dollar twenty-five cents per
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thousand feet stumpage, scale as soon as the logs arrive at the
Penobscot hoom ; said Thissell also agrees to pay them two dol-
lars a thousand feet for driving the twenty-seven thousand feet, E.
Clements’ scale, landed on Telos Lake, to the Penobscot boom,
mark ser, mark of other logs mentioned above, TET JET.
PreNTIss BroTHERS.
Epex THisseLL.

We hereby agree that the said Eben Thissell shall make the pay-
ment as per the above contract, promptly, when the logs are driven

as above specified, to the Penobscot boom.
D. W. Garraxo & Co.”

Wilson & Woodard for the plaintiffs.
W. H. McCOrillis for the defendants.

+

Arprrron, C. J. The plaintiffs on the fourteenth day of June,
1872, entered into a contract with Eben Thissell to drive his
logs at specified prices.

The defendants at the same time signed the following agreement:
“We hereby agree that said Eben Thissell shall make the payment
as per the above contract, promptly, when the logs are driven as

above specified, to the Penobscot boom.
D. W. Garranp & Co.”

The objection taken is that no suit has been brought against
Thissell for the amount due, and that therefore this action cannot
be maintained. The logs arrived at their destination. The prin-
cipal, Thissell, was called upon to make payment but neglected.
The defendants agreed that he should make payment according to
the terms of the contract and “pronptly.” It has not been done.
The agreement of the defendants has not been performed. It
was for the defendants to see that it was performed. Not having
kept their promise, they must be held liable for its non-performance.

The bringing a suit against Thissell is not made a condition pre-
cedent to the enforcement of the defendants’ liability.

Motion overruled.

DickEersoN, Danrortr, Prrers and Lisey, JJ., concurred.
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STATE 0F MAINE vs. ADONIRAM STANLEY.
Indictment lies for fraud in exchanging horses.

When one has knowingly, designedly and falsely asserted a horse to be sound,
which he well knew was unsound, with the intent to deceive and defraud,
and thereby induced the party aggrieved to exchange horses relying upon
such false representations, and that party was thereby deceived and de-
frauded, an indictment for cheating by false pretences will be sustained
against the person making such false representations.

ON EXCEPTIONS.

Inprormexnt for falsely representing an unsound horse to be
sound, whereby the purchaser was defrauded.

The defendant demurred generally to the indictment and ex-
cepted to the overruling of his demurrer.

- A. Sanborn for the respondent.

This was a mere warranty of soundness, for the breach of Whlch
an action lies; but it is not an indictable offence under R. S.,
c. 126, § 1.

Jasper Hutchings, county attorney, for the state.

It was a false representation as to the quality of the article sold;
hence indictable. 2 Bishop Cr. Law, §§ 867, 369; People v.
Haynes, 14 Wend., 546; People v. Crissie, 4 Denio, 525 ; Reg.
v. Heighley, Dean & B., 145; 26 Eng. L. & Eq., 631; Reg. v.
Abbott, 2 Carr. & Kir, 629; Reg. v. Remick, 48 Eng. Com. L.,
48; Com. v. Stone, 4 Mete., 43.

Arrreron, C. J. This is an indictment for cheating one Sul-
livan by means of certain false pretences.

The allegations in the indictment are that the defendant, in an
exchange of horses with one Sullivan, knowingly, designedly and
falsely pretended that his (the respondent’s) horse was a sound horse
when in fact it was not ; that said Sullivan believed said false pre-
tence, and was thereby deceived and induced to exchange and de-
liver his horse to the respondent, and was thus defrauded.
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The question is, whether or not the indictment sets forth a
false pretence within R. 8., c. 126, § 1.

The assertion of the soundness of his horse by the defendant is
the assertion of a material fact. It is false. It was made to de-
ceive and defraud. It accomplished its purpose. Thus much the
demurrer admits. It is not readily perceived why this falsehood is
not within the spirit, as well as the letter, of the statute.

In State v. Mills, 17 Maine, 211, the owner of a horse repre-
sented to another, that his horse, which he offered in exchange for
the property of the other, was a horse known as “The Charley,”
when he knew that it was not the horse called by that name and
by such representation obtained the property of the other person
in exchange, it was held that the indictment was sustained, al-
though the horse said to be the Charley was equal in value to the
property received in exchange, and as good as the Charley. So
the statement that the property is unencumbered, when the fact.is
otherwise, will sustain an indictment for cheating by false pre-
tences notwithstanding there may have been a warranty, if the
false pretence and not the warranty was the inducement which
operated upon the party to make the exchange. State v. Dorr,
33 Maine, 498. In the People v. Crissie, 4 Denio, 525, an in-
dictment alleging that the defendants falsely pretended to a third
person that a drove of sheep which they offered to sell him were
free of disease and foot-ail, and that a certain lameness, apparent
in some of them, was owing to an accidental injury, by means of
which they obtained a certain sum of money on the sale of said
sheep to such person, with proper qualifying words and an aver-
ment negativing the facts represented, was held good under the
statute against cheating by false pretences. In Rex v. Jackson,
8 Camp., 370, it was held to be an offence to obtain goods by
giving a check on a banker with whom the drawer kept no cash.
So the representation that a bank check was a good and genuine
check and would be paid on presentation, when the drawer had
no funds in the bank on which it is drawn, is a false pretence.
Smith v. People, 47 N. Y., 803. So false representations as to
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quantity may constitute a false pretence for which the person so
falsely representing may be indicted, f2eg. v. Sherwood, 40 E. C.
L.,585. So by giving false samples, f2eg. v. Abbott, 1 Den. C. C.,
379. In Reg.v. Kenrick, 48 E. C. L., 49, the false pretence
was that the horses were the property of a private person and not
of a horse dealer, and that they were quiet and tractable, and Lord
Denman, C. J., says, “The pretences were false, and the money
was obtained by their means,” and the indictment was sustained.
In that case the purchaser wanted a quiet and tractable horse, in
the one at bar a sound one was wanted. In that case as in the
one at bar, the false representation was effective to defraud.

A false pretence may relate to quality, quantity, nature or other
incident of the article offered for sale, whereby the purchaser rely-
ing on such false representation is defrauded. Reg. v. Abbott,
61 E. C. L.,629. A mere false affirmation or expression of an
opinion will not render one liable. It must be the false assertion
of a material fact with knowledge of its falsity. Bishop v.
Small, 63 Maine 12; Rex v. Reed, 32 E. C. L., 904. No harm
can happen to any one from abstinence in the making of false rep-
resentations. When made, and material and effective for decep-
tion, no sufficient reason is perceived why the guilty party should
escape punishment. Lizceptions overruled. ‘

Indictment adjudged good.

Dickerson, Danrorra, Virein, Perers and Lissey, JJ., con-
curred.

MaTtiepa J. Davis, in equity,
: vs. -
Tromas B. Robeers, administrator.

Mode of entry to foreclose under R. S. of 1857, ¢. 90, § 3.

A mortgagee in actual occupation of the mortgaged estate, after default of
performance of the condition, has the right to enter peaceably in the pres-
ence of two witnesses, under R. S. of 1857, c. 90, § 3, to foreclose the mort-
gage for condition broken, without notifying the debtor of the intention
to do so or of thefact that it has been done.
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The mortgagor is bound to know whether or not he has performed the condi-
tion of his deed; and, if he has not, he must know that the law gives the
right of such entry to foreclose the mortgage on account of the breach;
and that the registry of deeds of the county where the land lies will inform
him whether or not the creditor has exercised this right; therefore he can-
not claim to be notified by the mortgagee that he has proceeded in the man-
ner provided by law, R. S. of 1857, c. 90, § 3.

B v EqQuity, to redeem from a mortgage, claimed in de-
fence to have been legally foreclosed agreeably to the provisions
of the R. S. of 1857, c. 90, § 3, as appears by the opinion, which
fully states all the facts essential to an understanding of the legal
questions determined.

John F. Godfrey for the complainant.
A. W. Paine for the respondent.

Arrreron, C. J. This is a bill in equity brought to redeem a
mortgage, and is dated July 24, 1871.

The bill alleges that on the twelfth day of July, 1856, one
George B. Rodgers mortgaged the premises sought to be redeem-
ed to his mother, Polly B. Rodgers, the defendant’s intestate, to
secure the performance of a contract of that date entered into
between them by which the said George agreed to pay his mother
fifty dollars annually during her life; to finish the west room in
the house except papering, and to do and perform the various
matters set forth in that contract; that said George fully per-
formed his part of the contract until his decease on the eighth
day of Awugust, 1860 ; that this complainant then his widow, was
appointed administratrix upon his estate; that having obtained a
license, she sold the equity of redemption of said mortgage to
Peleg T. Jones who conveyedthe same to Franklin A. Wilson,
from whom the title passed to this complainant; that on the thir-
teenth day of November, 1860, Polly B. Rodgers entered upon
the mortgaged premises to foreclose the same, being then in pos-
session and occupation of the same, and then taking the rents and
profits; that the conditions of the mortgage were not broken at
the time of this entry ; that she remained in possession taking the
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rents and profits to an amount greater than was due by virtue of
the contract referred to in the mortgage and so continued to the
time of her death upon the twenty-sixth day of September, 1870 ;
that the complainant was out of possession; that the entry so
made was fraudulent and in secrecy; that a demand was made
July 12, 1862, by F. A. Wilson on Polly B. Rodgers to state an
aeccount of rents and profits as required by the statute; and an
offer made to pay what might be found due, if anything ; that to
this the respondent answered the same day, denying the receipt
of rents and profits and claiming $348 as then due, and denying
tkat there had been any payments of the fifty dollars to be paid
annually. ‘

The defendant in his answer admits the mortgage as set forth;
the death of George B. Rodgers; the appointment of the plaintiff
as ais administratrix; the sale of the equity of redemption to Jones;
that the title of Jones passed to F. A. Wilson and from him to the
complainant ; that the mortgagee resided on the place; but denies
thatshe should account for such occupation; and asserts that the
sum of ﬁfty dollars to be paid annunally has not been paid nor any
portion of the same ; that the west room has not been finished;
that rone of the conditions of the contract secured by the mort-
gage in question have been performed, except that his intestate
had been permitted to remain in possession; that she upon the
thirteerth day of November, 1860, entered for condition broken
peaceably and in the presence of two witnesses, as prescribed by
the statite; continued in possession of the premises until the
mortgage was fully foreclosed by lapse of time, at which time
there wer: due $350 ; and that since the foreclosure his intestate
claimed tohold the estate in fee.

By R. S.of 1857, c. 90, § 3, a mortgagee “may enter peaceably
and openly,if not opposed, in the presence of two witnesses and
take possessbn of the premises; and a certificate of the fact and
time of such »ntry shall be made, signed and sworn to by such
witnesses before a justice of the peace” . . and the certificate is
to be recorded ““in the registry of deeds in which the mortgage is,
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or by law ought to be, recorded within thirty days next after the
entry made.” .

By § 4, possession obtained “in this mode shall forever foreclose
the right of redemption.”

It is not denied that the certificate is full and complete, con-
taining every fact required by the statute; nor that the entry was
peaceable ; nor that the certificate was recorded within the time
required by law.

The objection is taken that the entry was secret and fraudulent,
and consequently that the attempted foreclosure was null and void.

. The mortgagor, or his assignee, knew, or was bound .to know
whether or not there was then or had been a forfeiture of the con-
ditions of the mortgage. IHe knew, or was bound to know, that
the mortgagee, if there was a forfeiture, had a right to enter for
condition broken ; that if in possession of the mortgaged prem-
ises after such forfeiture that he might be in for the purposes of
foreclosure ; and that the county registry of deeds would disclose
whether he had entered under the statute to foreclose or not. It,
therefore, was for the mortgagor to examine the registry after for-
feiture, not for the mortgagee to serve him with notice of what he
had done, or of the certificate on record. In HHobbs v. Fuiler, 9
Gray, 98, the facts were like those in the case at- bar. “The pos-
session taken by the defendant,” observes Thothas, J., “was in
conformity with the provisions of the statutes, and there is no
evidence from which a waiver of his possession could have been
inferred.” It was there held that -an entry for foreclosure of a
mortgage, under a statute similar to ours duly certified ard record-
ed was sufficient without notice to the mortgagor or to a subse-
quent mortgagee in possession under a previous entiy for fore-
closure. In Zllis v. Drake, 8 Allen, 161, an entry by a mortga-
gee upon mortgaged premises, made, certified and recorded as
provided by the Massachusetts R. 8., ¢. 107, § 2, has the effect of
foreclosing the mortgage, after the expiration of three years,
though the entry was purposely made in secret. “The rule of
law, as now held,” observes Dewey, J., “seems to be that the
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entry by the mortgagee for condition broken, in the presence of
two witnesses, and a certificate thereof duly sworn to before a jus-
tice of the peace and duly recorded, are all that is necessary to
.effect a foreclosure.” It is to be observed, however, in the present
case that there is an entire absence of evidence tending to show
that the entry was purposely made in secret. Indeed, it is fairly
inferable that those holding the equity of redemption were fully
aware of the commencement of the proceedings to foreclose, inas-
much as a demand on the mortgagee to account was made and a
reply to such demand given long before the foreclosure became
perfected.

It is next objected that there was no forfeiture of the condi-
tions of the mortgage at the time when the mortgagee entered.
But such is not the fact. The west room was never finished as
stipulated in the contract between the parties. Neither is there
the slightest evidence that any annual payment of fifty dollars
was ever made by the mortgagor between the date of the mort-
gage, July 12, 1856, and August 8, 1860, when the mortgagor
deceased. There was then ample ground for the mortgagee to
enter for condition broken.

" Upon the evidence introduced the complainant fails to show
that the mortgage has been paid, or that she is, on any gronnds
entitled to redeeni. Bill dismissed with costs.

Currivg, Warton, Barrows, Danxrorra and Prrers, JJ.,
concurred.

GeorgE W. Wasasur~N vs. ReuBen D. GiLman.

Nuisance—maintained for injury by drift-stuff.

The plaintiff brought this action to recover for injury to his interval land by
the drifting upon it, by a freshet, of the refuse cast out of the defendant’s
mill: held, that the defendant, in operating his mill, should have guarded
against freshets, always liable to occur in our rivers.

These deposits by the waters of a navigable stream were such a nuisance as to
entitle the plaintiff suffering special damage, to maintain an action for the
injury caused thereby.
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ON EXCEPTIONS.

Case for a nuisance occasioned by casting out of the defendant’s
saw-mill and into the Piscataquis river refuse stuff, which was
floated by a freshet in the spring of 1871, upon the interval land,
of the plaintiff, situated below the mill, upon the same stream, so
that great injury was thereby caused and considerable expense in
removing the same.

The defendant pleaded the general issue, with a brief state-
ment of a lawful right to cast his refuse stuff’ into the river, by a
prescription in himself and those under whom he claimed by forty
years uninterrupted user; also, by the custom of the country for
all the mill-owners'so to do for fifty years uninterruptedly; and
he denied that this stuff’ was thrown irto the river by his auth-
ority or that it came to the plaintiff’s land from his mills, but
claimed that it was from other mills.

The case as made up, stated substantially these facts: “Upon
the thirteenth day of March, 1871, the defendant owned and used
for manufacturing lumber a saw mill and shingle mill, situated on
the Piscataquis river in Foxeroft village. He so used the saw mill
through the previous winter, and the shingle mill from January
18, 1871. He had recently built the shingle mill, and also a clap-‘
board mill, which was not so used until sometime after March 13,
1871. He had for several years previous so owned and used the
saw mill and a shingle mill and clapboard mill, so situated, but
the shingle mill and clapboard mill had become dilapidated and
were replaced by new mills built as above stated.

The plaintiff owned on March 13, 1871, and had for many
years previously owned, a farm sitnated on said river below the
mills of the defendant, in the town of Dover.

It was in proof that, on March 13, 1871, there was a very high
freshet inthe river which broke up the ice below the dam just
above said mills, and carried it down to an island in the viver;
that the ice jammed on this island and flowed back on plaintiff’s
farm, covering some seven acres of his interval land adjoining
the river with ice, and a great quantity of drift wood, edgings,
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bark, waste stuff, saw dust, hearts, butts, shingle stuff, and some
logs; that this stuff appeared as new or recently cut out.

The plaintiff proved that there was a large pile of shingle-edg-
ings and a large pile of saw dust at defendant’s mills, which had
been thrown out on the ice during the preceding winter. And
further plaintiff introduced evidence tending to show that defend-
ant had, in the course of the winter, thrown out from his mill upon
the ice some slabs, butts, hearts, clippings, and other waste stuff
from his mills, which were carried off in the freshet.

The plaintiff introduced testimony tending to show that these
piles and other things were mainly carried off by the freshet on
that day, and that previous freshets had left nothing but earth
upon his farm.

It was testified to that during the forty-five years next before
the bringing of this action a saw mill had been upon this same
spot and for most of the time for thirty years clapboard and shin-
gle mills had been operated where the defendant had his; and
that the owners or occupants had always thrown their waste stuff
into the river, till it had become valuable for wood, and this had
been the custom at the mills upon the river above those of the
defendant.

The plaintiff said he and his men worked half a month and
used his horse and cart eleven days removing the stuff deposited
upon his land by this freshet; that he lost a ton and a half of
hay that year and two tons the next in consequence of it, and
that it ruined three acres of his interval.” ‘

Upon these facts the judge instructed the jury, that “if the de-
fendant threw, or cast into the Piscataquis river, or deposited upon
the ice, edgings, saw dust, slabs, butts, hearts, clippings or other
waste stuff from his mills, leaving them to be floated away by the
water of the river without any care or oversight, and if any of such
stuff’ was carried by the action of the water of the river on the
plaintiff’s land, and there deposited and left, and the plaintiff was
thereby injured, he might recover damages of defendant.”

He further instructed the jury that “the defendant is liable only
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for the damages occasioned by the stuff which came from his mills
to and upon the plaintiff’s land, and there remained. If it was
mixed with like waste and stuff from other mills or places, and
these together caused the injury, they must apportion the actual
damage and charge the defendant only with the amount of dam-
age they are satisfied was cansed by the stuff from his mills. They
must not charge him for injury not found to have been oceasioned
by defendant’s stuff.

The defendant requested the court to instruct the jury,

I. That defendant has the right to cast into the Piscataquis
river the slabs, butts, hearts, sawdust, edgings and other waste
stuff made by his mills, and if by the great freshet of March 13,
1871, and the jamming of the ice on the island below plaintiff’s
farm, the same or any part of it was carried on the plaintiff’s
farm, and injured it, the defendant is not liable for the injury.

This instruction the court declined to give except as given in
the first above instructions.

II. That if the juryfind that two causes concurred to produce the
injury to the plaintiff’s farm, and that one cause was the waste
stuff which defendant cast from his mills into the river, and the
other cause was the great freshet, of March 13, 1871, then the de-
fendant is not liable for the injury.

The court refused to give this instruction, and further instructed
the jury that, “if the great freshet carried the stuff on plaintiff’s
land and the defendant is otherwise liable, the fact that it was thus
carried on by the freshet would not exonerate him.”

IILI. Thatif the jury find that defendant cast such waste stuff into
theriver, and the water carried it, mixed up with other similar waste
stuff cast into the river by other persons from mills on the river
above defendant’s mills on the plaintiff’s farm, thereby injuring
it, still, if the jury were unable from the testimony to estimate and
determine the amount of damages done thereto by the waste stuff
of defendant’s alone, the law does not authorize the jury to ren-
der a verdict against him for more than nominal damages. This
the court refused to give except as given in the instructions above.
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The verdict was for the plaintiff for his damages, and the de-
fendant excepted.

A Sanborn and Lebroke & Pratt for the defendant.

The defendant has all the rights of mill owners upon public
rivers, including the use of it for the purpose of operating his mills,
in the usual and reasonable manner. Brown v. Chadbourne, 31
Maine, 26; Pitts v. Lancaster, 13 Metc., 1575 Thurber v. Mar-
tin, 2 Gray, 394; Chandler v. Howland, T Gray, 350.

Reasonable use is that adopted by men of ordinary prudence
in that business. Shrewsbury v. Smith, 12 Cush., 181; Sullivan
v. Scripture, 3 Allen, 564; Snow v. Parsons, 28 Vermont, 464.

Therefore the defendant had the right to do as all mill owners
did in this réspect. 28 Vermont, 464 ; Jacobs v. Allard, 42 Ver-
mont, 303.

Such right as the defendant claimed may be acquired by pre-
scription; one of the most common instances being that of ob-
structing a stream and flowing back its waters. Bolivar Co. v.
Neponset Co., 16 Pick., 241 ; Stein v. Burden, 24 Ala., 130;
Watkins v. Peck, 13 N. H., 360; Stackpole v. Curtis, 32 Maine,
383 ; Harrison v. Young,9 Ga., 359; Washb. on Easements,
243, 287 and cases there cited ;- Moore v. Webb, 1 C. B. (N. S.),
673 ; Jones v. Crow, 32 Penn. St.. R., 898; Bear River Co. v.
York, 8 Cal., 827 ; Ilill v. King, 1d., 336. And the mill need
not stand upon the same spot all the time. Shumway v. Simons,
1 Vermont, 53.

The defence could rely upon the custom of the country. Car-
lyon v. Lovering, 40 Eng. Law & Eq., 448.

Josiah Crosby and Henry Hudson for the plaintiff.

The defendant had no right to obstruct a public highway with
his drift stuff, nor can that right be acquired by prescription.
Angell on Highways, §§ 225-229 ; 31 Maine, 9; Knox v. Chalo-
ner, 42 Maine, 150 ; Cole v. Sprowl, 35 Maine, 161; Veazie v.
Duwinel, 50 Maine, 490; Dwinel v. Veazie, 44 Maine, 167 ;
Davis v. Winslow, 51 Maine; 264 ; Gerrish v. Brown, Id., 256.
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Arpreron, C. J. The defendant is a mill owner on the Piscata-
quis river. The plaintiff brings this action to recover damages$
by reason of the butts, edgings, saw dust, &e., thrown by the de-
fendant into this river, which stuff floating upon his land injured
the grass upon his meadows and was removed therefrom at great
expense.

The defendant requested the court to instruct the jury “that
the defendant has the right to cast into the Piscataquis river the
slabs, hearts, edgings, saw dust and other waste stuff made by his
mills, and if by the great freshet of March 13, 1871, and the jam-
ming of the ice on the island below the plaintiff’s land, the same
or any of it was carried on the plaintiff’s farm and injured it, the
defendant is not liable for the injury.”

This instruction the court-declined to give, but instructed the
jury that, “if the defendant threw or cast into the Piscataquis
river, or deposited upon the ice, edgings, saw dust, slabs, butts,
hearts, clippings or other waste stuff from his mills, leaving the
same to be floated away without any care or oversight; and if
any such stuff’ was carried by the action of the water of the river
to and upon the plaintiff’s land and there deposited and left, and
the plaintiff was thereby injured, he may recover his damages
of the defendant.” When there is a dam built on a stream subject
to great freshets, it is not enough that it is sufficient to resist ordi-
nary floods, but great freshets should also be gunarded against.
The Mayor, &e., of New York, v. Bailey, 2 Denio, 433. The
instruction given was in accordance with law, and gave the de-
fendant all to which he was entitled.

Freshets and ice periodically occur in the ordinary course of
nature in our rivers. Their existence is no excuse for expos-
ing refuse materials to their action, when the consequences of
8o exposing them are well known to all. Indeed, that they were
g0 exposed “without care or oversight” the jury must have found,
and the fact so found is the very basis of the plaintiff’s complaint.

From the decision in Simpson v. Seavey, 8 Maine, 138, to the
present time, it has been held that will owners are responsible for
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damages arising from throwing drift and waste stuff in the streams,
(if navigable) upon which their mills are erected. In Gerrish v.
Brown, 51 Maine, 256, it was held that if a person obstruct a
stream, which is by law a public highway, by casting therein waste
materials, filth or trash, or by depositing materials of any descrip-
tion, except as connected with the reasonable use of said stream or
highway, or by direct authority of law, he does it at his peril, and
is guilty of causing a public nuisance. The defendant was not in
the reasonable use of the river, if “without care or oversight” he
left the drift stuff from his mill so that by the ordinary forces of
nature it would be carried on the land of the riparian proprietors
below him to their injury. If without care, there could not be
reasonable care. If the counsel had desired a more explicit ruling
and that the question of reasonable use should have been distinct-
ly submitted to the jury, he should have so requested the court.
The ground of complaint in the present case is not the interfer-
ence with the navigation of the river but damage done to the
plaintiff’s land Ly the drift stuff floated by the rise of waters upon
it. It is a private and special nuisance, for the consequences of
which he seeks compensation. It is a principle of the common
law,” observes Huston, J., in Howell v. McCoy, 3 Rawle, 256,
“that the erection of anything in the upper part of a stream of
water, which poisons, corrupts, or renders it offensive and unwhole-
some, is actionable. And this principle not only stands with rea-
son but is supported by unquestionable authority, ancient and
modern. . . The erection of a tan-yard comes within the opera-
tion of the same principles provided it has the effect of which the
plaintiffs complain, corrupting and rendering unwholesome the
water in the stream below, used for distillation or for culinary or
domestic purposes. The general rule of law is that every man
has a right to have the advantage of a flow of water, on his own
land, without diminution or alteration in quantity or quality. Nor
are we to be understood as saying, that there can be no diminution
or alteration whatever, as that would be denying a valuable use of
the water. The use of it must be such as not to be injurious to

VOL. LXIV. 11
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the other proprietors.” In Crosby v. Bessey, 49 Maine, 539, which
was an action on the case for injury to the plaintiff’s land by rea-
_ son of the deposit thereon of bark from the defendant’s tannery,
by the natural flow of water, the court instructed the jury, that
unless the defendant had acquired by grant or prescription the
right so to deposit, that by the natural action of the water, it
would be carried upon the plaintiff’s land below, to his damage ;
and that if he did thus deposit it without having acquired such
right, and it was carried on to the plaintiff’s land to his damage,
the plaintiff was entitled to recover, and the correctness of this
ruling was affirmed. The same principle applies, whether the in-
jury is by fouling the water or diminishing the productive powers
of the soil. I take the law to be,” observes Blackburn, J.,in
Hodgkinson v. Enna, 116 E. C. L., 229, “as stated in Zenant v.
Goldwin, 2 Ld. Raym.,1089; Salk., 21,360; 6 Mod., 311 ; Holt,
500 ; that you must not injure the property of your neighbor,
and consequently, if filth is created on any man’s land, then in
the quaint language of the report in Salk., 361, “he whose dirt it
is, must keep it that it may not trespass.” In Hay v. The Cohoes
Co., 2 Comst., 162, Gardner, J., states the law as follows: “In
this case, the plaintiff’ was in the lawful possession and use of his
property. The land was his, and as against the defendant, by an
absolute right from the centre wusque ad celum. The defendants
could not directly infringe that right by any means or for any
purpose. They could not pollute the air upon the plaintiff’s
premises, (Morley v. Pragnell, Cro. Car., 510,); nor abstract
any portion of the soil; (Rol. Abr., 565, note; 12 Mass., 221);
nor cast anything upon the land, (Zambert v. Bessy, Sir T. Ray-
mond, 421), by any act of their agents, neglect or otherwise.
For this would violate the right of eminent domain. Subject to
this qualification, the defendants were at liberty to use their land
in a reasonable manner according to their pleasure.”

The second requested instruction was properly refused. The
defendant is not to be held responsible for the freshet, but as
freshets are of frequent occurrence, he is bound to know that fact
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equally as any other fact occurring in the course of nature, and he
is liable for negligently leaving his drift stuff so that the lands of
the riparian proprictors helow are injured whenever they do occur.

The defendant is liable for damages arising from his own wrong-
ful or negligent acts;—not for those arising from the negligent acts
of others. Such was the instruction given. The difficulty may be
great of accurately proportioning and assessing the damages done
by the defendant, but that difficulty the defendant would have
avoided had he taken due care that no occasion should arise re-
quiring such assessment of damages.

The question of prescriptive right does not arise. There is no
full report of the evidence, so that we cannot say whether the pre-
scription was established or not. There was no ruling in relation
to the law of prescription either given or requested. There were
no erroneous instructions on this subject, for there were none
whatever given. If the defendant wished to present that question,
he should have asked for such rulings as he deemed applicable.

Lizceptions overruled.

Dickerson, Barrows, Danrorta and Prrters, JJ., concurred.

“Warron, J., did not concur.

Newson T. Pamries vs. Horace G. SHERMAN.
Right to use of water. 8Sictuo, &e.

A mill owner has no right to unnecessarily and unreasonably detain water
from those who have a right to use it subsequent to his own; and he will
be liable in damages for doing so.

‘What is a reasonable use, and what an unreasonable detention, are questions
of fact for the jury.

ON REPORT.

Case for unreasonably detaining by the defendant’s dam, water
which should have been allowed to flow in its natural channel,
(after a reasonable use of it by the defendants) to, and to operate
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the plaintiff’s mill, lower down the same stream than that of the
defendant’s, but which was either kept back till it evaporated or
else let out at night and other unseasonable times in such large
quantities as to run to waste, so that the plaintiff (as he alleged)
wholly lost the use of his mill for the four years preceding the
bringing of this action, which was commenced February 4, 1870.
There was considerable controversy over the facts, but those found
by the court, upon the evidence reported for a decision conforma-
bly to law thereon, are recited in the opinion. If judgment were
rendered for the plaintiff it was agreed that the damages should
be assessed at twenty-five dollars. The defendant claimed the
absolute ownership of the water, to employ or dissipate it as he
pleased ; and a prescriptive right to detain and control it by his
dam, and to its use; and it was in evidence that he proposed to
sell it to the plaintiff (after using what he wished) for fifty cents

a day.

Henry Hudson and J. Crosby for the plaintiff.

The upper riparian owner has the right to check the natural
flow of the stream, and withhold it from an owner lower down for
a reasonable time, even though the mill of the latter was an an-
cient mill, accustomed to an uninterrupted flow for more than
fifty years. Washb. on Easements, 340; Zhurber v. Martin,
2 Gray, 394. DBut it cannot be uselessly nor unreasonably de-
tained. Each must yield something to the other. Ibid. And
any improvements in the flow enure to the benefit of all riparian
proprietors below the place where they are made. Washb. on
Easements, 846 ; Zourtellot v. Phelps, 4 Gray, 370.

Chapin formerly owned both mills. When he conveyed the
lower one to the plaintiff’s grantor—retaining then the upper one
subsequently conveyed to the defendant—he conveyed all inciden-
tal rights including that of flowing his land above, and the flow
of the stream. Hathorn v. Stinson, 10 Maine, 224; Barrett v.
Parsons, 10 Cush., 371, 376.

A. M. Robinson and P. 8. Merrill for the defendant.
The defendant owns the dominant, and the plaintiff the servient
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estate. The former had a right to detain the water for use, and
for a probable use likely to arise at any moment by grain being
brought to his mill ; and to sell it, if only kept back by a dam of
the height which he had acquired a prescriptive right to maintain.
- Pillsbury v. Moore, 44 Maine, 154; Munroe v. Stickney, 48
Maine, 462. '

Nor was the unity of possession by Chapin such as to destroy
the right. Bliss v. Rice, 1T Pick., 23; Gould v. Boston Duck
Company, 13 Gray, 442.

Arrreron, C. J. The defendant is the owner of a grist mill
and privilege situate on a stream issuing from Hebron Pond in
Monson. The evidence shows that in 1820, a dam and grist mill
were erected at the outlet of said pond. In 1841, the then owner
of the privilege rebuilt and enlarged the grist mill and deepened
the channel thereto. Formerly fifty bushels of wheat or corn were
daily ground at this mill. More recently the number has been
reduced to a daily average of about twenty bushels. The conse-
quence is, that a much less quantity of water is now vented than
" formerly.

The plaintiff’s mill and dam sitnated some distance below on
the same stream, was built in 1844. The defendant’s privilege and
dam have been occupied and enjoyed by him and those under
whom he derives his title for a much longer period than is neces-
sary to acquire an adverse title by prescription. Without detail-
ing the evidence, we think it is satisfactorily proved that the de-
fendant has all the rights which prior occupancy can give as well as
those which can be acquired by prescription, so far as regards the
height of his dam.

The defendant then has a right to keep and maintain his dam
at its present height with all the water necessary to propel his
machinery. But of this the plaintiff makes no complaint. The
defendant claims the right to retain water not needed in any way
for the use of his mill nor necessary for its full enjoyment, and to
the loss and injury of those whose mills are below him on the
same stream.
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The defendant, owning the privilege above, and being the first
occupant upon the stream, has a prior right to all the water neces-
sary to propel his machinery. But while this right is sustained
and protected, he must use the water in a reasonable and proper
manner, having regard to the like reasonable use by all the pro-
prietors above and below. He cannot unnecessarily and at his
own will and pleasure, detain the water an unreasonable length of
time, nor discharge it in such excessive quantity that it would
endanger those below. Every owner of mills above is required
8o to use the water, that every riparian proprietor below shall have
the enjoyment of it substantially, according to its natural flow, but
subject to the necessary and unavoidable interruption arising from
its reasonable and proper use by the privilege above. It cannot
be unnecessarily and wantonly detained. Each riparian proprie
tor on a running stream, whether above or below, has a right to the
reasonable use and enjoyment of the water, and to the natural flow
of the stream, subject to such disturbance and the consequent incon-
venience and annoyance as might result to him from a reasonable
use of the waters by others. The owner of a mill and dam has
a right to the reasonable use of the water, but he must detain it
no longer than is necessary for its profitable enjoyment, and then
return it to its natural channel. A wanton or vexatious or un-
necessary detention would render the mill owner so detaining
liable in damages to those injured by such unlawful detention.
Hetrich v. Deachler, 6 Barr, 32; Davis v. Winslow, 51 Maine,
264 ; Davis v. Getchell, 50 Maine, 602. In all these cases,
the question is whether or not the use has been reasonable.
Thurber v. Martin, 2 Gray, 396; Pool v. Lewis, 5 American
Rep., (41 Ga., 162) 526 ; Holden v. Lake Co., 53 N. H., 654 ;
‘Washb. on Easements, 268 ; Springfield v. Harris, 4 Allen, 496.

So far as the defendant or those under whom he derives his title
have by artificial means improved the stream, those improvements
enure to the benefit of those below. The resultis that the defend-
ant has a right to use the water in his pond for the running of
all the machinery upon his dam. He has a right to detain it
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when required for the reasonable use of his mill. His rights are
prior and superior to those of the plaintiff. But he cannot be
permitted, in mere wantonness, to detain water not to be used, and
of which there is no need whatever in the ranning of his mill.

The question of reasonable nse of the water is one of fact, to
be determined by the jury. The parties have referred that ques-
tion to the court. Upon the whole evidence we are of opinion
that the defendant has unreasonably withheld water, neither nec-
essary nor required for the use of his mill.

Accordingly, there must be Judgment for the plaintiff

Jor $25 damages.

Warron, Barrows, Danrorta and Perers, JJ., concurred.

ALBERT ALLEN vs. WILLIAM LAWRENCE.

Exceptions. Practice.

Bill of exceptions must contain a sufficient statement of the case to show
wherein the excepting party was aggrieved. They cannot be added to, or
supplemented by the statements of counsel made at the argument in the law
court. They must contain enough within themselves to show error, or they
will be overruled.

ON EXCEPTIONS.

Assumesit for breach of warranty of a pair of :stecers. The
defence was that the sale was made by defendant’s minor son,
Herbert, to whom they belonged. The whole exceptions were in
these words:

“Virein, J., charged the jury, in part, as follows:

Young Ward’s testimony has been alluded to by counsel, that
when Lawrence was called to the door, after Herbert and the
plaintiff had been down in the field, seen the cattle and come back,
that Lawrence, the defendant and father of Herbert, made some
remarks. Now what did he say ? It is for you, a question of
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fact—no law about it. Ward and the plaintiff, if I remember
rightly, testified (but it is for yon to say) that William Lawrence
made a remark something like this: ‘You trade with Herbert and
whatever the trade is, it is all right” It is for you to say what
he meant by it, if he did say that.

On the one side it is said he meant to say, ‘I will make good
whatever my boy does about this matter; upon the other side,
that he simply meant ‘these are Herbert’s cattle, whatever trade
he makes 1 will never call upon you for any money, or anything
of the kind.” Now, what did he mean ? That is the gquestion for
you.

I instruct you as matter of law, that if you should find that he
made such a remark, and that he meant to assure Mr. Allen that
whatever trade Herbert made he would be responsible for, for all
contracts of warranty or otherwise that he made, he hal a right
to do so, and that a sufficient consideration for such a contract
would be found in the subsequent sale of the cattle by Herbert to
Allen.

One of the questions which is raised here (and it is a question
of fact for you) is, was Hérbert Lawrence under twenty-one years
of age when these cattle were sold to this plaintiff. I do not un-
derstand the plaintiff to dispute that, and perhaps you might take
that as a fixed fact.”

To which rulings and instructions the defendant excepted, the
verdict being against him. :

C. A. Everett for the defendant.
A. M. Robinson for the plaintiff.

Warron, J.  All unnecessary prolixity should be avoided in
bills of exceptions; but they must contain enough to show wherein
the excepting party is aggrieved, or they cannot be sustained.
They cannot be added to, or supplemented, by the statements of
counsel made at the argument before the law court. They must
contain enough within themselves to show error, or they will be
overrnled. No erroris apparent in this case. The bill of excep-
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tions contains absolutely nothing but an extract from the judge’s
charge. It is claimed in argument that this portion of the charge
was inapplicable to the issues of fact actually litigated. This may
be true. DBut as the bill of exceptions does not state what those
issues were, it is impossible for the court to determine whether
the complaint is well founded or not. No such error is apparent
upon the face of the record. The exceptions must therefore be
overruled ; for error must be made to appear, it cannot be pre-
sumed. LEzceptions overruled.

ArrreroN, C. J., Curring, Barrows, DanrortH and PETERs,
JJ., concurred.

GEeorGE Braxke vs. EMELINE BrLAkE. ~
Divorce. Husband and wife. R. 8., c. 61.

A man who has made valuable improvements upon the real estate of his wife,
paid taxes assessed thereon, and removed incumbrances, &c., at her request
and upon her promise to pay for the same, was held entitled under R. S., c.
61, after the dissolution of the marriage by divorce, to recover for such im-
provements and moneys paid, &c., &c.

ON REPORT.

AssuMmpsiT upon an account annexed and the money counts, based
upon the following facts, as stated to the court for the sole purpose
of determining whether or not the action could be maintained upon
proof of them.

“The plaintiff and defendant intermarried July 20, 1869, and
lived together as man and wife up to October 30, 1871, and then

. parted.

The defendant made application for divorce, by libel dated Nov-
ember 9, 1871, entered at the February term, 1872, of this court.
A divorce from the bonds of matrimony was decreed at the Sep-
tember term, 1872.

Previous to the marriage the defendant owed a note to Gilman

[y
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Lyford secured by mortgage on her real estate in Atkinson. Sub-
sequently, but previous to the marriage, she with her son Lewis
Cook, gave a joint note of herself and Lewis to Mr. Lyford in pay-
ment of the first mentioned note. Previous to the marriage, the
plaintiff at the defendant’s request, promised the defendant that he
would pay the note signed by her and Cook. A few weeks subse-
quently to their marriage he did pay the full amount of the note
to Lyford ; took up the note and put it into a small unlocked trunk
which was in a closet, of which his wife held the key, and she then
destroyed the note without his consent.

Before the marriage the defendant promised that if the plain-
tiff would pay this note, she would secure him upon her real
estate in Atkinson and pay the same ; but she never secured nor
paid the note.

When they parted October 30, 1871, the plaintiff looked for the
note in the trank but did not find it. The amount paid to Lyford
was one hundred and twenty-eight dollars.

During the time of the marriage the plaintiff and defendant re-
sided and kept house in her house in Atkinson and he made cer-
tain improvements on the premises, by making an addition to the
stable on the same, and repairing the house to the extent of $200 ;
put in a fire-frame costing $11 ; set out fruit trees on her land cost-
ing 88 ; labored on her land two hundred days, worth $200; board-
ed her daughter by her former husband, Cook, seventy-five weeks,
worth $2 per week ; paid taxes on the property assesssed previous
to the marriage, $10.

No promise of any kind has been made by the defendant to the
plaintiff since the date of the libel of divorce. Repairs, taxes, im-
provements on her property, and hoard of her danghter were done
with the defendant’s consent, and with her promise to repay the -
same to the plaintiff.

The defendant, for the purpose of trying the question whether
* the action is maintainable upon the foregoing statement, admits
the facts to be as stated, not however to be in any way prejudiced
thereby in any subsequent trial. If the action is maintainable on
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this statement, it is to stand for trial ; otherwise the plaintiff is to
be nonsuited.” »

@ .

Henry Hudson for the plaintiff.

The promise to repay the note was before they were married.
Marriage is a good consideration for a promise. Vance v. Vance,
21 Maine, 364, and cases there cited. .

Nor did the marriage relation prevent their making valid con-
tracts with each other. Motley v. Sawyer, 34 Maine, 540, and
38 Maine, 68.

They can hold by conveyance from each other. Davis v. Her-
rick, 37 Maine, 397 ; Randall v. Lant, 51 Maine, 246 ; Mayo v.
Hutchinson, 57 Maine, 546 ; Tunks v. Grover, Id., 586 ; R. 8.,
c. 61, § 4.

Josiah Crosby for the defendant.

As the divorce was on her libel, for his fault, he can not now
recover unless he could have done so during coverture; because,
if they could not then contract, no contract has since been made.
But suit by one against the other could not have been maintained ;
nor counld they contract with each other. - Smith v. Gorman, 41
Maine, 405; Crowther v. Crowther, 55 Maine, 358 ; Jackson v.
Parks, 10 Cush., 550 ; Lord v. Parker, 3 Allen, 129 ; Edwards
v. Stevens, 1d., 815 ; Ingham v. White, 4 Allen, 412 Gay v.
Kingsley, 11 Allen, 345 ; Robbins v. Patiee, 1d., 588 ; Chapman
v. Kellogg, 102 Mass., 246 ; Abbott v. Winchester, 105 Mass., 115 ;
Sweat v. Hall, 8 Vermont, 187.

ArrreTon, C. J. The plaintiff and defendant intermarried on
the twentieth day of July, 1869, and have since been divorced.
~ While the marital relations continued, they lived in a house and
occupied a farm owned by the defendant. The plaintiff offered to
show that during the continuance of the marriage, he was em-
ployed by the defendant to- make valuable improvements upon her
real estate and to pay the taxes assessed thereon—and that at her
request, prior to their intermarriage, he advanced money after
their marriage to pay an outstanding mortgage upon the same.
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‘Were these several contracts such as the wife was authorized to
~make ¢ Were they binding upon her in law or in equity ¢ The
parties to these contracts having ceased to be nn and wife, can
the husband maintain an action upon the promise of his wife to
repay money advanced at her request to relieve her estate from
incumbrance, or for labor and improvements made nupon her house
and lands.

Similar statutes varying in detail but all materially enlarging the
rights and duties as well as the corresponding obligations and lia-
bilities of married women have been enacted in most of the states.

The power is'given to the wife to enter into contracts in refer-
ence to her own estate as if unmarried. In fact, in relation to her
separate estate she is asif sole. She may give notes for land con-
veyed to her for her own use and she will be liable therefor.
Stewart v. Jenkins, 6 Allen, 300. She may bid at an anction for
the sale of real estate and if the highest bidder will be held to
complete her purchase. Faucett v. Currier,109 Mass., 79. Her
contracts for buildings to be erected or improvements to be made
upon her own land are binding upon her. Pierce v. Kittridge,
115 Mass., 374. Indeed she has full and entire power over her
own estate—to convey it, which is the exercise of the highest
power—or to charge it with incambrances to any extent. Her
powers over it are unlimited, so far as regards her dealings with
persons other than her husband. :

The wife may convey her real estate to her husband or receive
from him a conveyance of his. Johnson v. Stillings, 35 Maine,
427 ; Allen v. Hooper, 50 Maine, 371 ; Randall v. Lunt, 51
Maine 247. So she may lease her estate to her husband. Allen
v. Lord,39 N. H.,196. She may enter into a reference in relation
to it. Duran v. Getchell, 55 Maine, 241.

The right to make such contracts implies that they have obliga-
tory force. They would be of no avail, if not binding. If effec-
tual for one purpose, they are so for all. If the wife can convey
to her husband, she may be bound by the covenants of her deed.
If the husband is liable for the rent of his wife’s estate to her,
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she is none the less bound to the faithful performance of the cov-
enants contained in such lease. ‘

The rights of married women—the legal relations between hus-
band and wife—their several and respective rights as to the pub-
~lic and as between each other have been repeatedly and materi-
ally changed by legislative action. To determine what they may
be at any given time, recourse must be had to the then existent
legislation. At the same time, past legislative action as well as
the rules of the common law must not be forgotten.

By R. 8,, c. 61, § 1, a married woman of any age, may own in
her own right real and personal estate acquired by descent, gift or
purchase ; and may manage, sell, convey and devise the same by
will, without the joinder or assent of her husband; but real
estate directly orindirectly conveyed to her by Ler husband, or paid
for by him, or given or devised to her by his relatives, cannot be
conveyed by her without the joinder of her husband in such con-
veyance ; except real estate conveyed to her as security or in pay-
ment of a bona ﬁdé debt actually due to her from her husband.”

By § 2 a married woman may release to her husband the right
to control her property or any partof it . . . . and may in writ-
ing revoke the same,.

By § 8 she may receive the wages of her personal labor, not

performed for her own family, maintain an action therefor and hold
them in her own right against her husband or any other person.
* By § 1 the wife can convey real estate “conveyed to her as secu-
rity or in payment of a bona jfide debt actually due to her from her
husband.” The wife then may contract with her husband. With-
out the right to contract there could be no debt “actually due.”
Without this she could not contract for its payment or security.
A deed from either to the other is a contract between them. If
~ the real estate is held as security, the discharge of such security
is a contract. The section implies separate estates, separate inter-
ests in regard to such estates and the mutual and reciprocal right
of contract in regard to the same.

By § 4, which is a condensation of prior statutes, the wife is
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made liable for debts contracted “for any lawful purpose.” She
may be a surety and she will be bound by the obligation of surety-
ship. Mayo v. Hutchinson, 57 Maine, 546. The wife can con-
tract with any person as to her real estate, and under that general
right she can lease or convey to her husband. She can contract “for
any lawful purpose.” No limitation is imposed upon her general
right to contract, save that the purpose be lawful. No restrictions
are intimated as to the person or persons with whom contracts for
lawful purposes may be made. The contract to improve her real
estate, to pay taxes, and to remove incumbrances upon it, are all for
a “lawful purpose.” If made with any one but the husband, their
binding obligation would not be questioned. But their lawful pur-
pose is the same with whomsoever made. They are just as bind-
ing as the deed or the lease which she may give to or take from her
husband.

The result is that the wife having the general and unrestricted
power of making any and all contracts in relation to her estate, its
sale, lease, improvement, with the further right to make contracts
for any lawful purpose may contract with whomsoever she may
choose. She may contract with her husband equally as with any
one else. True, the courts would carefully scrutinize the contracts
made between husband and wife, but when fairly and honestly
made, no reason can exist why they should not be enforced.
“Courts of equity, for many purposes, treat the husband and wife
as the civil law treats them, as distinct persons, capable (in a lim-
ited sense) of contracting with each other, and of having separate
estates, debts and interests. A wife may, in a court of equity,
sue her hushand, and be sued by him.” 2 Story’s Eq., § 1368,
The husband and the wife have separate property, and each may
bind their respective estates.

It is not necessary to consider the question whether the plaintiff
can recover for the board of his step-daughter, as it has not been
discussed by the counsel on either side.

The objection to the maintenance of an action at common law
arising from the marital relation no longer exists. The binding
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obligation to pay for services rendered remains in full force. The
disability to sue has ceased. There is no occasion to resort to
equity. The action may be maintained at common law. Web-
ster v. Webster, 58 Maine, 1389 ; Tunks v. Grover, 57 Maine, 556.
Case to stand for trial.

Warron, Barrows, Daxrorra and Prrers, JJ., concurred.

Dover vs. Martin L. Rosinson ¢f als.
Effect of altering a bond.

The plea of sureties upon a collector’s bond that itis not their deed is well
maintained by proof that subsequently to its delivery and approval, and
without their knowledge or consent, but with the knowledge and consent
of the selectmen of the town having custody of the bond, the penal sum
was changed by the principal from twenty-five hundred to twenty-five thou-
sand dollars. .

Such an alteration, so made, avoids the bond as to the sureties. Itcannot be
deemed a spoliation by a stranger. The inhabitants of the town cannot
maintain suit against the sureties upon a bond thus vitiated. The deliber-
ate intentional permission of such an alteration, by their general financial
agents, defeats their right to recover upon such bond against those not
cognizant of the alteration nor taking any part therein, nor ratifying the
same. '

The town itself ratifies such permission by inserting in their writ a count
upon the bond in its altered condition. They cannot take the chance of
reaping a benefit therefrom without incurring at the same time a risk of
loss.

ON REPORT.

Degr upon the bond of Martin L. Robinson and his sureties,
for the faithful performance by him of the duties of collector of
taxes. The defence was that the penal sum was altered after
delivery by erasing the word “hundred” and inserting “thou-
sand,” without the knowledge or consent of the sureties. If
the action could be maintained against them the defendants
were to be defaulted; otherwise, it was to be discontinued as to
the sureties and judgment taken against Robinson alone. The
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bonds given by the same parties for previous years had been for
$25,000, and it was thought by the selectmen, when they approv-
ed it, that this was for the same sum. The selectmen testified
that they did not assent to the change of the penalty, which was
made by Robinson, when it was handed him, merely to call his
attention to the mistake, and that the chairman of the board said
it could not charge the sureties for morethan the original amount ;
while Robinson swore that the chairman told him (as he was
about to seratch out the word “hundred” with his knife) to write
the “thousand” over the top, if he wrote it anywhere. He did
80, simply making ink marks across the “hundred.” There were
two counts in the declaration, the first upon a bond for twenty-
five thousand dollars and the second upon one of like date and
obligation in the penal sum of twenty-five hundred.

The justice drawing the opinion accompanied it with the follow-
ing memorandum, which is recited here as showing the precise
state of facts upon which the decision is based.

“My opinion in this case is predicated upon the following view
of the facts which I believe is the only one that we can reasona-
bly take upon the testimony as reported.

I state it in advance, because I think, if any difference of opin-
ion arises among members of the court, it will be upon the facts
and not upon the law, and therefore I think they had better be
discussed separately.

The bond in suit as originally executed, delivered and approv-
ed, wgs in the penal sum of twenty-five hundred dollars instead
of twenty-five thousand, which was the swun usually inserted in
the collector’s bond. ~ In the fall of 1872, more than two years
after the bond was given, the selectmen discovered this fact, and
thereupon agreed to call the attention of the principal to it.

This was done by one of them in the presence of the other
two, and the bond was handed to the principal, who in the pres-
ence of all the selectmen, remarked that he could fix that, and
forthwith with a pen struck out the word hundred, and wrote the
word thousand over it. There was but little conversation. The
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testimony taken together seems to establish the fact, that one of
the selectmen expressed the opinion that the change could not be
made so as to hold the sureties beyond the sum first inserted with-
out their consent, and that he directed the principal to write the
word ‘thousand’ over the word ‘hundred, and that neither of
the other selestmen said anything, expressing neither assent nor
dissent. The bond was replaced upon the town files, and the al-
teration did not come to the knowledge of the sureties until the
next spring. After it did come to their knowledge two of them
took mortgages of the principal’s propellty, conditioned to be void
if the principal saved them harmless ‘from all legal liability’ on
this and two other bonds which they had signed as his sureties,
‘it being however expressly understood that this mortgage\im~
poses no additional liabilities on said sureties.’

The sureties have paid to the town upon the other bonds more
than the estimated value of the mortgaged property. Under
these circumstances, the only reasonable inference seems to be
that the alteration was made with the knowledge and consent of
the selectmen, and that there is no evidence of any knowledge of,
or consent to, such alteration on the part of the sureties at the
time it was made, or of any subsequent ratification thereof by
them.”

C. A. Everett for the plaintiffs, contended that the only power
given to the selectmen was to approve a sufficient bond. When
they had done this they were jfunctus officio in this respect, and
could not authorize an alteration of one already taken and ap-
proved. The bond run to the inhabitants of the town, and the
selectmen were strangers to it, so that an alteration made by them
would not vitiate it ; @ fortiori, one made by the principal with-
"_ out consent of the obligees, would not have that effect.

J. Crosby and A. M. Robinson for the defendants.

Barrows, J. Upon the testimony here reported the question
seems to be whether the inhabitants of a town can maintain an

VOL. LXIV. 12



186 EASTERN DISTRICT, 1874.

Dover v. Robinson.

action against the sureties upon a collector’s bond originally given
in the penal sum of twenty-five hundred dollars when said penal
sum has been altered by the principal in the bond, since its deliv-
ery, with the knowledge and consent of the selectmen of the town,
from twenty-five hundred to twenty-five thousand dollars, without
the kuowledge of the sureties, and in the absence of all proof of
a subsequent ratification by them. The proposition that these
facts are sufficient to sustain the sureties’ plea that such altered
bond is not their deed, would seem to admit of little doubt. It is
not a case of spoliation by a stranger. The cases which hold, as
in Small v. Danville, 51 Maine, 359 ; and Mitchell v. Rockland,
52 Maine, 118, that towns are not responsible for the wrongful
acts of their officers in the performance of a public duty imposed
upon them by statute, have no proper application to a case like
this.

It is no legitimate consequence of the doctrine of these and
similar decisions, to subject the debtors of a town to the increased
liabilities which might ensue from an undetected alteration of the
instruments which form the evidence of their indebtment, when
such alteration is made with the permission of the financial agents
of the town, and to hold that such tampering with written obliga-
tions entails no risk of loss when unsuccessfully attempted. The
town seeks here to enforce a right by virtue of a sealed instru-
ment which was never executed in its present condition by those
against whom they claim to recover on the strength of it. The
change, which would avoid it beyond controversy or question if
made with the consent of an individual obligee, was made by the
consent of those whom the town had made its custodians. The
plaintiffs claim to maintain their suit upon the bond notwithstand-
ing its avoidance, upon the ground that the alteration was an act
unauthorized by them, and one which their selectmen were not
empowercd by law or vote of the town to permit.

To be relieved from a liability incurred through the unauthor-
ized and unlawful act of a public officer is one thing—to enforce
as a valid subsisting claim a bond which has been vitiated with
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the consent of those who rightfully had it in keeping on behalf of
the town, is quite another. There seems to be no good reason
why the principles which are laid down in Chadwick v. Eastman,
53 Maine, 12 ; and Lee v. Starbird, 55 Maine, 491, touching the
alteration of written instruments offered in evidence should not be
held to apply to a case like the present. It is not a case of mis-
-appropriation of payments like that of Porier v. Stunley, 47
Maine, 515, nor of negligence and mistake on the part of the
selectmen like that of Farmington v. Stanley, 60 Maine, 472,
where the defendants were rightly held chargeable for the default
of their principal although they might have been relieved if the
mistakes made by the town officers could have been allowed to
pass uncorrected.

A careful examination will show that there is little analogy be-
tween those cases and the one now before us.

To sustain the present suit against the sureties we have a writ-
ten obligation which has been vitiated as an instrument of evi-
dence by the deliberate intentional act of the plaintiffs’ agents,
an act done apparently to secure themselves from the blame which
might attach to them for their carelessness in accepting an inade-
quate security, but an act which as effectually deprived the town
for which they acted of any right of action against these sureties
upon this bond, as if they had never executed any bond at all. It
is not their deed. But there is another view which is equally
fatal to the plaintiffs’ case. The plaintiff town presents itself
here in this very suit in the attitude of ratifying this act of their
selectmen.

_Whatever might have been thought of the elaborate and ingen-
ious effort of counsel to establish the position, that the inhabitants
of the town ought not to be affected by what he claims to have
been the unauthorized act of their agents, if they had brought
suit on the bond as originally given, it can hardly avail when we’
find that the first count in the writ asserts the giving of a bond by
the defendants in the sum of twenty-five thousand dollars. The
plaintiff corporation seems to have been ready to avail itself of
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the alteration if it passed unnoticed. They can do so only at the
hazard of losing the benefit of their bond altogether. Asserting a
claim here upon the bond in its altered condition, they must be
held to have ratified the act of their selectmen in permitting the al-
teration and to stand in the same position as a private corporation
or an individual does, in bringing suit upon an altered instrument.

That position is not improved by any acts or omissions on the
part of the sureties. They gave no implied authority to the prin-
cipal and to the town officers to insert such sum as they might
agree upon, by executing the collector’s bond in blank, as was
done in the case of South Berwick v. Huntress, 53 Maine, 89.

The condition of the mortgage of the principal’s property re-
ceived by two of the sureties to secure them against all “legal lia-
bilities” upon this and two other bonds, is so framed as to exclude
the idea that they intended to ratify the alteration.

Even if they had not already paid upon the other bonds a sum
larger than the estimated value of the mortgaged property, the
reception of this mortgage could not be construed as a ratification.

As to them the plea that this is not their deed is well main-
tained. '

Such a defence cannot avail the principal who made the alter-
ation. Plaintiffs have leave to discon-

tinue as to the sureties.

Warron, DickersoN, Danrorta and Virein, JJ., concurred.

Uriam T. Prarsox vs. James S. Cannzy.

Distress warrant for taxes—when issuable.

A town treasurer is authorized to issue a warrant of distress only against a
collector of taxes who is delinquent in collecting and payiﬁg over taxes
legally committed to him for collection.

A legal commitment requires a warrant in due form of law and a list of taxes
under the hands of the assessors,

ON REPORT.
Trespass de bonis for taking and carrying away a quantity of
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cedar and other shingle timber. The defendant pleaded the gen-
eral issue and a brief statement that the plaintiff was tax-collector
of Orneville for 1869, and gave bond for that year and also for
the collection of the uncollected balance of the taxes of 1868, but
failed to collect and pay these taxes to the defendant, who was
treasurer of the town, and the defendant thereupon issued his
warrant of distress to the proper officer; upon which the property
mentioned in the writ was taken and sold; and this was the tres-
pass complained of.

Among other objections to the sufficiency of the proceedings,
the defendant suggested that the warrant issued to him was not
such as to enable him to collect the taxes, because it directed him
to seize only such property as was not exempt from attachment,
as appears by the report of the case of Orneville v. Pearson, 61
Maine, 552; and also that the list of taxes committed to him was
not under the hands of the assessors.

The cause was submitted to the court in banc to enter such
judgment, and for such damages as the law and facts might seem
to require.

Lebroke & Pratt for the plaintiff, argned that Mr. Caunney
issued the distress warrant for too large a sum ; and cited cases to
show that this rendered it void; that no such commitment as it
alleged was ever made; and that the warrant given Mr. Pearson
was not such that he could enforce payment of taxes under it.

C. A. Everett and W. P. Young for the defendant.

The distress warrant was good as to such sums as Pearson had
actually received as collector, Z'rescott v. Moan, 50 Maine, 347 ;
Johnson v. Goodridge, 15 Maine, 29.

DaxrortH, J. This is an action of trespass for certain lumber
alleged to have been taken from the plaintiff by the direction of
the defendant. The taking is admitted, but attempted to be justi-
fied on the ground that the only direction given, was by virtue of
a warrant of distress issued by the defendant as treasurer of the
town of Orneville, against the plaintiff as collector of taxes for
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the same town, for neglect in collecting and paying over taxes as-
gessed in 1868.

Several objections are made to the form and substance of the
warrant, of the validity of which we are unable to judge as no
copy is found among the papers furnished us. But assuming it
to be sufficient to answer the requirements of the law, it cannot .
avail as a defence to this action, as it was illegally issued. By the
law under which the tax in question was assessed,—R. S., of 1857,
c. 6, § 113, re-enacted in the revision of 1871, same chapter §
130,—before a warrant can be issued against a collector, he must
have been delinquent in respect to taxes commmitted to him for
collection. This commitment must have been such as the law re-
quires ; such as would authorize the collector to compel payment;
for without authority, there can be no corresponding duty, and
consequently no neglect. 7remont v. Clark, 33 Maine, 482;
Waldron v. Lee, 5 Pick., 328--9.

To give the collector this required authority, he must have a
legal warrant and a “perfect list” of the taxes under the hands of
the assessors as required by R. 8., ¢. 6, § 70, being § 56 of that
chapter in R. S. of 1857. In this case neither of these conditions
seems to have been complied with. The warrant is the same as
that held to be defective in Orneville v. LPearson, 61 Maine, 552,
and the list of taxes committed to the collector, the original of
which is in the case, does not appear to have been authenticated
by the signatures of the assessors, or any of them. ZFozcroft v.
WNevens, 4 Maine, 72; Lowe v. Weld, 52 Maine, 588. )

It is, however, contended that the collector is liable for what-
ever amount of money has been voluntarily paid to him. This is
unquestionably true, but this liability can only be enforced in
the proper form of action. The statute nowhere constitutes the
treasurer, a tribunal to hear evidence and determine the amount
which may have been paid to the collector. The tax committed
is the only basis for fixing the amount due, and if none has been
committed, it is clear there can be no foundation upon which the
warrant can rest. As no such foundation appears in this case the
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warrant was unanthorized, and though it may be a sufficient pro-
tection to the officer gerving it, it is none to the treasurer.

. The only other question is that of damages. It appears that
the Jumber sued for was sold at public auction for one hundred
and fifty-one dollars. There is no tesitmony tending to show
that this sale was not entirely fair and after proper notice given.
The sum paid for it at such a sale is primae facie proof of its
value, and we find no testimony in this case sufficient to overcome
it. Judgment for the plaintiff for one hundred

’ and fifty-one dollars and interest from the
time the lumber was taken as shown by the
officer’s return upon the warrand.

ArrreToN, C. J., Curring, Warron, Barrows and PrrErs,
JJ., concurred.

Svsax Ranxp »s. Aponwyar WEBBER.

Amendment. Assumpsit—when not maintainable.

A grantor verbally bargained certain land for a specified consideration, and,
either by mistake or fraud, the premises conveyed did not include a parcel of
ten acres embraced in the verbal agreement; whereupon, without rescinding
the contract, the plaintiff brought assumpsit to recover the value of the lot
thus omitted, or a proportional part of the consideration paid: held that the
action would not lie.

The plaintiff had her election to have the deed reformed in equity, if the omis-
sion was by mutual mistake; or to bring an action of deceit for damages,
if the lot was fraudulently omitted ; or seasonably to rescind the whole con-
tract and recover the entire consideration, if fully paid; or could defend
against the notes given for the purchase (if any were outstanding) by way
of recoupment, to the extent of the injury sustained; but could not retain
that portion of the land covered by the deed and sue for the value of the
portion omitted. The rescission must be total to maintain assumpsit, in
which the whole consideration (if anything) would be recoverable.

The plaintiff originally declared in a special count setting out the bargain and
alleging the breach to be the omission of ten acres mentioned; she after-
wards added the money counts. Sheisnow permitted, upon terms, to further
amend so as to change the action into one for deceit, in order to save her
claim from being barred by the statute of limitations.
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ON REPORT.

Assumpsir, alleging that, on the twenty-second day of February,
A.D., 1867, in consideration that. the plaintiff would buy “the
Samuel Bean farm” in Hudson for five hundred dollars, the de-
fendant promised to sell her the farm for that sum, and promised
that it “included a certain piece of good, cleared land con-
taining about ten acres and lying on the side of the road op-
posite to the main body of the farm, of the value of two hun-
dred dollars;” in consideration whereof the plaintiff promised
to buy said farm; but the defendant “subtly intending to deceive
and defrand the plaintiff,” &c., conveyed to her a described parcel
of land, which did not embrace the ten acre lot aforesaid, which
he had promised her, and which she had paid for, &c., &e.

Substantially the same facts were set forth in several special
counts; and, when the canse came on for trial, the plaintiff was
allowed, against the defendant’s objection, to add the count for
money had and received. The general issue was pleaded in de-
fence, with a brief statement setting up the statute of frauds,
and that assumpsit would not lie if the facts alleged were all
proved. The case was reported for the entry of a nonsuit or
default as the court should consider the law upon the facts
required.

C. A. Everett for the plaintiff,' relied upon Goodspeed v. Ful-
ler, 46 Maine, 141.

Lebroke & Pratt for the defendant.

Perers, J. The defendant deeded to the plaintiff a piece of
land. It appears that the deed does not include a parcel of about
ten acres, which the defendant represented he was conveying, and
which the plaintiff supposed shé was getting, when the deed was
made. The omission was occasioned, either by the mutual mis-
take of the parties, or by fraud on the part of the defendant.
The plaintiff does not rescind the contract on this account. She
relies upon a special count in assumpsit and a count for money
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had and received, to recover back so much of the purchase money,
as said omitted parcel was actually worth. Whether this action
can be maintained, is the question for our determination.

We are satisfied that the form of remedy is misconceived. It
is clear that the count declaring on a special oral promise to con-
vey the ten acres cannot be maintained, because such a contract
is within the statute of frauds. The statute of frauds is duly
pleaded and relied on.

And it is just as certain that the action cannot be upheld upon
the common counts. This form of declaring is predicated upon a

. repudiation of what has been done. It cannot be allowed, unless
based upon a rescission of the contract. This cannot be partial,
but must be entire. Both parties must be restored to the condi-
tion in which they were before the contract was made. No new
contract can be made for them without the consent of both. The
plaintiff must tender a release of the premises conveyed, before
she can sue to recover back any part of the consideration paid.
She might have resorted to equity, if there was a mutual mistake;
or she might have an action of deceit to recover the damages actu-
ally sustained, if the defendant committed a fraud upon her, and she
might defend against any notes given for the land, to the extent
of the damages sustained by the defendant’s fraud, if they should
be sued by the defendant, or any one having no superior rights to
the defendant. These propositions are familiar doctrine, and
abundantly sustained by the following, and numerous other, au-
thorities. Herbert v. Ford,29 Maine, 546 ; Garland v. Spencer,
46 Maine, 528; Percival v. Hichborn, 56 Maine, 575. And see
cases cited hereafter.

But the plaintiff contends, that this case can be rescued from
an application of these technical principles, upon the strength of
the precedent in Goodspeed v. Fuller, 46 Maine, 141. It was
there decided “that upon the money counts parol evidence was
admissible to prove that the defendant, for the amount expressed
as the consideration in a deed, agreed to sell and convey to the
plaintiff two lots of land, each for a specified price; that the plain-
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tiff paid the defendant the full sum for both lots, and that by mis-
take or fraud of the grantor, only one of the lots was conveyed by
the deed, and the defendant having upon request, refused to con-
vey the other lot, that the plaintiff could recover back the consid-
eration paid for it with interest.”” That case was not like this.
In that case there was a bargain for two lots at separate prices.
Two bargains were there described in one transaction. The con-
sideration was divisible. But in the case at bar there is but one
contract, and one gross sum to be paid for the whole. All the
land was bargained for as an entirety. It must be borne in mind,
that it is not the actual value of the omitted lot that the plaintiff
should recover, (if at all) but the exact amount of the considera-
tion paid therefor. How can this be ascertained? How can it
be known how much the purchase price of the “ten acres” wus
in comparison with the price of any other portion or of the whole ?
How can it be known that the defendant would sell one parcel
without the other? Or how much the value of one parcel may
be reduced by its separation in ownership or occupation from the
whole ¢

The distinetion between the case cited and this case is very for-
cibly illustrated in Miner v. Bradley, 22 Pick., 457, to which we
refer as directly supporting our conclusions here. The same ques-
tion afterwards arose, and was elaborately examined, both by
counsel and court, in Clark v. Baker, 5 Mete., 452. The same
principle was affirmed in the later cases of Morse v. Brackett, 98
Mass., 205 ; and Bartlett v. Drake, 100 Mass., 174. The case
of Johnson v. Joknson, 3 Bos. & Pul.,, 162, much relied on in
the Massachusetts cases, is also a very forcible case dircctly in
point. The opinion of the court in Cusking v. Rice, 46 Maine,
303, is not inconsistent with our views as expressed here, although
it may be regarded as to some extent conflicting with one of the
Massachusetts cases above cited. In that case the plaintiff was
allowed to recover back money paid for logs which he had not
got, there being no difficulty in making an apportionment of the
consideration, as no point was made that there was any difference
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in the value per thousand feet between the logs that were and those
that were not received. The court say in that case that it does
not appear upon what ground the verdict was rendered ; and that
the exceptions diselosed no objection to the form of the action or
to the instructions of the presiding judge. It appears that no
point was taken at the trial of that case, that the remedy was
misconceived. ‘ '

It .appears that the cause of action in this case arose more than
six years before another suit could now be commenced. As the
special count stood, it could easily be amended so as to have been
an action of deceit. The plaintiff elected otherwise by adding a
money count, and joining pleadings in assumpsit. The plaintiff
may at nis¢ prius have leave to have the writ amended and the
pleadings reformed, conformably to an action of tort, by paying
costs and receiving none up to the date of the amendment ; other-
wise A nonsuit to be entered.

Appreron, C. J., Curiing, Warron, Barrows and Dan-
FORTH, JJ., concurred. '

Wearray G. Stusss vs. Lyman Lzk.

An office-holder, by accepting another office incompatible with the one held
by him, thereby resigns the one first held.

Thus, one who accepts a commission as a deputy-sheriff thereby vacates that
of trial justice previously held by him; the two offices being incompatible..

ON REPORT.

Tresrass vi et armis, for an assault upon the plaintiff by the
defendant and for an imprisonment by causing her to be commit-
ted to and detained in the county jail at Bangor for six months.
~ Upon the eighth day of May, 1866, the governor and council
commissioned Lyman Lee as a trial justice of Piscataquis county,
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and he qualified himself by taking the requisite oaths, on the
twenty-ninth day of the same month. Edward Jewett, sheriff of
that county, appointed Mr. Lee as one of his deputies December
22, 1868, and he was sworn in on the thirtieth day of that month ;
and on the fourth day of February, 1871, he was re-appointed
and took the qualifying oaths February 28, 1871.

Upon. the twenty-second day of May, 1872, Leonard Howard
made a complaint against Wealthy G. Stubbs to Lyman Lee, who
took it in the capacity of trial justice of said county and issued
his warrant thereon, upon which she was arrested and brought
before him upon that day; the cause was continuned for three
days, when she was tried by the defendant who ordered her to
recognize to keep the peace for twelve months and to pay the
* costs of prosecution, which she failed to do, and he issued a
mittimus upon which she was committed to the jail in Bangor
(there being none in Piscataquis county) May 25, 1872, by Isaac
Phillips, another deputy of the sheriff aforesaid, and remained
in prison till discharged at the September term, 1872, of the
supreme court for this county. A formal judgment was ren-
~dered, npon which the mittimus issued. The defendant plead-
ed the general issue and justified as trial justice, acting in that
capacity. Being called in his own behalf, he testified that he
was appointed crier to this court for Piscataquis county in 1866,
and his commission was renewed every two years; that he never
gerved any precepts or acted as a deputy sheriff, beyond serv-
ing as crier while the court was in session ; that he never gave
any bond; and that there was an agreement, at the time of
each appointment, between him and the sheriff that he was
to serve no precept, and only to act as crier. He once took
charge of a jury being sworn in the usual way for that purpose.
He had frequently acted as trial justice between the date of his
commission as such officer and the trial of the plaintiff.

To recover for the imprtsonment aforesaid Mrs. Stubbs com-
menced this action August 22, 1873. If, upon the foregoing
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facts, it could be maintained, it was to stand for trial; otherwise,,
she was to become nonsuit.

C. A. Everett for the plaintiff.

Lebroke & Pratt for the defendant, cited Com. v. Kirby, 2
Cush., 477, and argued that Mr. Lee never assumed the functions
of deputy-sheriff, or attempted to perform the duties of both po-
sitions at the same time, or with reference to the same transac-
tion.

ArrreroN, C. J. The defendant, being a trial justice, was
subsequently appointed and sworn as a deputy-sheriff. The ques-
tion presented for determination is whether the acceptance of the
last is a resignation of the first office.

The offices in question must be regarded as incompatible. I
think,” remarks Bailey, J., in T%e King v. Tizzard, 9 B. & C.,
418, “that the two offices are incompatible when the holder can-
not in every instance discharge the duties of each. . . The accept-
ance of the second office therefore vacates the first.” . . . “So a
man shall lose his office, if he accepts another office incompatible;
as if one be under the control of the other; as, if the remem-
brancer of the exchequer be made a baron of the exchequer.”
5 Com. Dig., Tit, “Officer,” (K., 5.) The appointment of a per-
son to a second office, incompatible with the first, is not absolutely
void ; but on his subsequently accepting the appointment and qual-
ifying, the first office is ipso facto vacated. The People v. Car-
rique, 2 Hill, 93. A vacancy may arise in an office from an im-
plied resignation ; as by the incumbent’s accepting an incompati-
ble office. Van Orsdale v. Hazard, 8 Hill, 243. The accept-
ance of the office of constable of a town by a person holding at
the. time the office of justice of the peace, is of itself a surrender
of the latter oftice. Magie v. Stoddard, 25 Conn., 565. In 3
Maine, 486, this court, in their answer to the senate say, “that the
office of justice of the peace is incompatible. with that of sheriff,
deputy-sheriff or coroner.”
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‘Where one has two incompatible offices, both cannot be retain-
ed. The public has a right to know which is held and which is
surrendered. It should not be left to chance, or to the uncertain
and fluctuating whim of the office-holder to determine. The gen-
eral rule, therefore, that the acceptance of and qualification for an
office incompatible with one then held is a resignation of the for-
mer, is one certain and reliable as well as one indispensable for
the protection of the public.

The defendant having been appointed and sworn as a deputy-
sheriff must be regarded as having accepted that office. By that
acceptance he surrendered the office of trial justice, a judicial
office incompatible with that of a deputy-sheriff. His judicial
authority, therefore, as a trial justice was at an end.

The case to stand for trial.

Dickerson, Virain, Perers and Liseey, JJ., concurred.

Puraskr MoCrinis #s. Stacy T. MANsFIELD.
One tazed not estopped to deny inhabitancy.

In an action by a collector of taxes, to recover a poll tax assessed upon a per-
sonin a town where he was not an inhabitant at the time the tax was as-
sessed, the defendant is not estopped from showing his non-residence in
defence, although all the proceedings of the town including the warrant to
the officer, are upon their face formal and regular.

ON REPORT.

DBt to recover a poll tax assessed in due form against the de-
fendant in Dexter for the year 1871 ; submitted to the presiding
judge who found that, though working in Dexter (where he had
resided in former years) upon an engagement for a year’s work,
on the first day of April, 1871, the defendant was then a resident
of Foxcroft. The plaintiff objected to evidence of this last fact,
contending that the defendant was estopped to assert it in this ac-
tion and that the plaintiff was entitled to recover, irrespective of
the actual inhabitancy of the defendant, if the tax assessment,
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commitment and warrant to the plaintiff were regnlar, but the
judge ruled the law otherwise, and that the plaintiff could not
recover upon the facts found.

V. A. & M. Sprague for the plaintiff.

The collector’s justification is his warrant, which protects him
against all illegalities but his own ; and he is not responsible for’
the errors of the assessors, whether in assessing one not liable or
otherwise erroneous. Nowell v. Tripp, 61 Maine, 426 ; Carville
v. Additon, 62 Maine, 459.

The plaintiff is bound to account to Dexter for this tax com-
mitted to him ; if he cannot recover it here he is remediless; but
if illegally assessed, and payment enforced, Mr. Mansfield can
recover it of Dexter. Briggs v. Lewiston, 29 Maine, 472.

E. Flint for the defendant.

Perers, J. This is an action by the collector of the town of
Dexter, to recover a poll tax assessed upon the defendant as an
inhabitant of that town. The facts show that the defendant was
not an inhabitant of that town at the time that the tax was assess-
ed. But the plaintiff contends that, as his warrant authorized him
to collect the tax, the defendant cannot, in this suit, go behind the
warrant and show the tax to be illegal. In support of this posi-
tion, the case of Nowell v. Tripp, 61 Maine, 426, is relied upon.

But that case falls short of sustaining such a proposition. Nor
does the reason for the rule established in that case exist in this.
Here, the officer was not compelled to institute a suit for the col-
lection of the tax, although he might do so. If the plaintiff can
prevail here, then the defendant is remitted to a subsequent suit
against the town to recover back the tax; in thut way requiring
two suits, instead of one, to settle the litigation.

‘We do not think the doctrine enunciated in the case cited needs
to be thus extended. Llaintiff nonswuit.

Arrrerow, C.J., Dickerson, DanrorTH, Vircin and LissEy,
JJ., concurred.
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Ortis StincHFIELD vs. JouN . GERRrY.
Deed—construction of.

The plaintiff took conveyance of a parcel of land described as ‘being the
most northerly fifty acres of lot number forty-two, according to Norcross’
survey.” A county road previously constructed, was laid along the east
line of lot No. 42, one-half of its width being upon said lot, and the other
on the lot next easterly of it. The court held that, to obtain his fifty acres,
the plaintiff must go to the east line of lot No. 42, which was the centre of
the road aforesaid; and that resort could not be had to the covenants of the
deed (especially to that warranting the land to be free from incumbrances)
in order to change his line, so as to run it along the westerly side of the
road.

O~ REPORT.

TrEspass quare clausum, for breaking and entering certain
premises conveyed by Samuel Mitchell to Otis Stinchﬁeld,b} deed
containing the usual covenants of warranty, dated April 28, 1845,
the description in which is quoted in the opinion, where will be
found a statement of the single question submitted and of the
facts necessary for its determination; and the line of argument
pursued by the respective counsel can be readily perceived from
the language of the court.

Lebroke & Pratt for the plaintiff, cited Bradley v. Rice, 13
Maine, 198; Cottle v. Young, 59 Maine, 105; Tyler v. Ham-
mond, 11 Pick., 193; Van O’ Linda v. Lothrop, 21 Pick, 292;
Peckv. Smith, 1 Conn., 108 ; Jackson v. Hathaway, 15 Johnson,
447; and 2 Washb. on Real Prop., 623.

To the point that recourse might be had to the Aabendum and
covenants of the deed they cited Deering v. Long, Wharf, 25
Maine, 51.

O. A. Everett for the defendant.

Liseey, J. Plaintiff claims that defendant committed trespass
on premises conveyed to him by deed of warranty containing the
following description: “a certain piece or parcel of land situated
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in said Dover and being the most northerly fifty acres of lot num-
ber forty-two according to Norcross’ survey.” The parties agree
“that a county road is duly laid out in the east line of No.
42, and one-half of said road is on said lot No. 42, and one-
half on the lot next east” and “that, if plaintiff, in order to
get his fifty acreg of said lot, is entitled to be bounded by the
west line of said road defendant is a trespasser ; but if plaintiff’s
fifty acres must be bounded on the east by the east line of lot No.
42, which is the centre of said road, defendant is not a trespass-
er.” It is admitted that the road was a highway at the time the
plaintiff took his title.

It is contended on the part of the plaintiff that in cases of am-
biguity in the description, the covenants in the deed may be taken
into consideration in ascertaining the meaning of the parties, that
by his deed he is entitled to fifty acres free from incumbrances;
and to get it he must be bounded by the west line of the highway.
But in this case there is no ambiguity in the description. The
covenants in a deed cannot enlarge the grant, but only apply to
the thing granted.

By the deed under which the plaintiff’ claims he is bounded on
the east by the east line of the lot, and not by the west line of
the highway. LPlaintiff nonsuit.

Avrprrron, C. J., Dickerson, Danrorra, Virein and Prerers,
JddJ., concurred.

Anmos Tracy vs. InmasiTanTs oF RomEe.

Where petition under R. 8., c. 24, § 13, must be brought.

One of the kindred of a pauper, assessed and apportioned a certain sum for the
support of the pauper, desiring to be released from that obligation, upon
the ground that he is not of sufficient ability to pay it, must file his peti-
tion under R.S., c. 24, § 13, for a modification of the decree in the county
where the same was originally entered.

ON REPORT.
This was a petition by Amos Tracy of Abbott, in this county,
VOL. LXIV. 13
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under R. 8., e¢. 24, § 13, for an alteration of the assessment made
upon him to relieve his mother under a judgment of this court
made upon complaint of the defendants under said chapter, at its
December term, 1871, in Somerset county. There was no motion
filed to dismiss the petition. At the hearing, the presiding justice
was of the opinion that Mr. Tracy was not of sufficient ability to
be required to aid further in his mother’s support, and decided
that nothing more should be exacted of him under said decree of
this court and that the same be annulled. The defendants ob-
jected to this, contending there was not jurisdiction to vacate the
whole decree, and that the petitioner should have made his appli-
cation to the court sitting in Somerset county ; but the presiding
justice ruled otherwise. If these rulings were correct, the prayer
of the petitioner was to be granted ; but if this petition should have
been brought in Somerset county, the petitioner was to become
nonsuit.

Henry Hudson for the petitioner.

Mr. Tracy had a right to seek this relief in his own county;
but if not, the objection is waived because not pleaded in abate-
ment. Sewall v. L2idlon, 5 Maine, 458; Webd v. Goddard, 46
Maine, 505.

H. & W.J. Knowlton for the respondents.

Arpreron, C. J. This is a petition to alter or change the as-
sessment made upon the petitioner to relieve Sally Tracy, his
mother, by virtue of a judgment of this court for the county of
Somerset, recovered at its December term, 1871. The petitioner
is an inhabitant of this county and no motion was made to dismiss
the petition.

Upon a hearing of the petition and evidence, the court was of
opinion that the petitioner was not of sufficient ability to be re-
quired further to aid in the support of his mother under R. 8., c.
24, and decreed that he should be entirely absolved from furnish-
ing further aid.

The presiding judge likewise ruled that this process might be



PISCATAQUIS COUNTY. 203

Tracy v. Rome.

brought in the county of Piscataquis notwithstanding the judg-.
ment sought to be altered had Deen recovered in the county of
Somerset.

By R. 8., c. 24, § 9, the kindred of those chargeable as paupers
within certain specified degrees, if “of sufficient ability” are made
liable to support persons so chargeable “in proportion to their
respective ability.”

By § 10 of the same chapter the process to enforce this liability
is by complaint to the supreme judicial court in the county, where
any of such kindred reside,—and the court may cause such kin-
dred to be summoned and upon a hearing “may assess and appor-
tion a reasonable sum upon such kindred as are found to be of
sufficient ability, for the support of the pauper at the time of such
assessment and may enforce payment thereof by warrant of dis-
tress.” By § 12, the court may “assess and apportion upon such
kindred a sum for the future support of such pauper to be paid
quarterly, until further order.”

By § 18 the court may, from time to time, make any further.
order on complaint of a party interested and after notice given,
alter such assessment or apportionment.”

The process in this case was to procure an alteration of a pre-
vious assessment or apportionment. Under this section the pre-
vious assessment or apportionment may be modified as justice
may require. The obligation to render aid depends upon the
sufficient ability of thepartyliable. When that ceases, the obliga-
tion ceases. The moment the party charged is not of sufficient
ability and that fact is made to appear, the kindred so situated
sbould be relieved from all liability, for the basis of judicial action
in the premises no longer exists.

The process by complaint under § 13 is for the purpose of mak-
ing such alteration in the existing record as justice may demand.
The language of the section assumes that this complaint must be
before the court having jurisdiction of the original complaint.
The court may “make any further order.” A further order im-
plies a previous order to be modified. The record of the original



204 EASTERN DISTRICT, 1874.

Bradstreet ». Bradstreet.

decree and of the new decree altering it must be in one and the
same county. Such are all.the analogies of the law. The peti-
tion for review must be heard in the county where the judgment
to be reviewed was rendered, and the trial, if a review is granted,
must be there had. The writ of error is returnable and is to be
tried in the county, where the judgment alleged to be erroneous,
wasrendered. So here, the judgment or decree to be altered, and
the judgment or decree altering the same, must be on the records
of the same court and in the same county. There may be numer-
ous kindréd and they may each file complaints for the purpose
of having alterations of their respective assessments or apportion-
ments. If they could do this in different counties, there might
be as many alterations as there are counties, while the original
judgment would appear to be in full force in the county where
the first complaint was filed. This cannot be. This complaint
is not maintainable here. Petitioner nonsuit with
costs for defendants.

Dickerson, Danrorra, Virein, Perers and Lissry, JJ., con-
curred.

Axxa BrapstreET, appellant, vs. EDwarD L. BrApsTrREET.

Practice. Probate appeal.

To justify setting aside the findings of a jury empanelled to determine issues
framed in a probate appeal, and the decree of the justice at nisi prius af-
firming that of the judge of probate, there must be a very decided prepon-
derance of the evidence against the verdict and decrees.

Upon a probate appeal, neither party can claim a trial by jury, as matter of
right.

It is discretionary with the court whether or not to frame issues—and, if any,
what—to be determined by a jury; and the verdict is to inform the consci-
ence of the court, but need not control its action, unless approved; nor can
either party except because issues prepared by him were not submitted.

In this case, the following.questions were left to the jury:

I. “Did the guardian support said ward, while she lived in his house, as an
act of charity till her former guardian was appointed ?’?
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ILI. “Did the services of the ward, rendered for her guardian, compensate
him for her support, after the appointment of the first guardian ?”’

III. “How much, if anything, was the guardian entitled to receive from the
ward, by virtue of his guardianship and of the account filed by him, at the
date of its settlement at the probate office?’ To the first inquiry an affir-
mative, and to the second a negative, answer was returned; the third was
answered, ‘‘One hundred and forty-one dollars and ten cents.” The appel-
lant objected that these inquiries presented issues of law, as well as of
fact; this objection is untenable, because all verdicts involve law, as given
by the court, and facts found by the jury, the result being the law applied
to the facts. .

The practice of reporting the whole charge in the exceptions is reprehensible.
Only the points of law to be raised and such facts as are essential to enable
the court to perceive the applicability of the instructions given or refused,
should be stated.

Should the judge inadvertently mis-state any fact in his charge, his attention
should be called to the error that it may be then and there corrected;
otherwise, it will be treated as waived.

One item of the appellee’s account was for personal services, which it was
contended could not be allowed because he had not settled any account of
his guardianship of the appellant for more than three years after his ap-
pointment, the account in controversy being the first and final one; this ob-
jection was properly overruled because not stated in the reasons of appeal.

ON EXCEPTTONS AND MOTION FOR A NEW TRIAL.

ArppraL from the decree of the judge of probate of Waldo
county, allowing the account of Edward L. Bradstreet, the appel-
lee, as guardian of the appellant, while Anna Morrison, the ward-
ship being terminated in February, 1870, by her marriage to
Charles L. Bradstreet. It seemed by the report that a different
account was first filed, but allowed to be withdrawn on the return
day and the one under congideration in this case substituted there-
for. This proceeding was stated as one of the reasons of appeal,
and that thus there had been no notice upon the account actually
settled before the judge of probate.

By the account in controversy the appellee charged himself as
guardian with the amount of the inventory ($173.87) and eigh-
teen dollars interest, making $191.87, aud prayed to be allowed
for an error of $16.49 in the inventory, five term fees at probate
court, of seven dollars each, five per cent. commission on $157.38
(the true amount of the original inventory, as corrected), various
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items of clothing, &ec., fifteen dollars for going to Madrid to set-
tle with James Morrison, Anna’s former guardian, and fifty dol-
lars for “board and clothing of minor for seven years, viz.: from
1862 to 1869,” which was the item chiefly in dispute. These sev-
eral credits amounted to $141.10, and were all allowed by the
judge of probate, this substituted account being prepared so as to
meet his approbation, the amount of the credit for board being
submitted to his discretion and filled in by him.

From this allowance the ward appealed, assigning as reasons,
“the substitution of this account for the one first filed, and on
which notice was had ; that the claim for board was allowed, al-
though there was an express agreement made with the former
guardian that nothing should be charged; and because of the al-
lowance of sundry minor sums specified, with the reasons for their
rejection.

At the hearing before the supreme court of probate, at nise
prius, the three issues mentioned in the syllabus and opinion were
framed by the direction of the presiding justice and submitted
to the jury, who returned the answers there indicated.

The appellee claimed the right to open and close, upon the
ground that he had the burden of the afirmative upon him, but
it was refused him. ‘

All the evidence in the case and the whole charge were report-
ed, and made (with the exceptions) a hundred and twenty-one
pages of manuscript, and all of the instructions given were ex-
cepted to, as well as certain rulings made during the trial and
several refusals to instruct. The charge filled twenty-five pages.

The father of the appellant was a soldier in the service of the
United States, and died after his discharge, leaving three orphan
children, Anna being then about ten years old, wholly destitute.
She was taken into the family of Edward L. Bradstreet where
ghe remained (with the exception of a few absences of a few weeks
at a time) until her marriage, when she was eighteen or nineteen
years old. After the death of her father a pension, &ec., was ob-
tained, and James Morrison was appointed her guardian in 1864,
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and so continued till her arrival at the age of fourteen, when she
chose the appellee as her guardian, and he was appointed in Jan-
uary, 1868. He went to Madrid Franklin county, and settled
with the former guardian, giving a receipt for the funds trans-
ferred to him and one for a hundred dollars in full of her support
to that date; but he testified that the hundred dollars was em-
braced in the sum for which he gave the other receipt and was in-
cluded in the inventory returned by him; that, upon objection to
the account, as first presented, he made out the one now before
the court, charging himself with the whole amount, and leaving
a blank for the judge of probate to fill such credit for board,
&c., as he thought just, and that he inserted the sum of fifty
dollars, and settled the account as presented, at the April term,
1871. The appellee denied that he ever agreed to make no charge
for his ward’s support. Her counsel contended, as their excep-
tions state that all the expense of supporting, boarding, clothing
and schooling her, before the appointment of her former guard-
ian, was an act of charity ; that, subsequently to that appoint-
ment and until her marriage, she was supported, &ec., under a
contract between her first and second guardians, that her labor
should be considered an equivalent, and full compensation for her
support till she was eighteen years old; and that she was always
capable of and did earn her support from the time of that con-
tract until her marriage ; that the claim was adjusted with the for-
mer guardian up to the time of the change of guardians; and
that Mr. Bradstreeet settled no account till more than three years
had eclapsed from the date of his appointment. The presiding
justice was asked to present the several issues above indicated to
the jury, which he declined to do, but formed those already men-
tioned, and ordered the appellant’s attorneys to join this issue;
“and now the said appellant comes, when, &ec., and for plea says,
that she is not indebted to the said Edward L. Bradstreet, in
manuer and form as alleged by him in this appeal, and of this she

" puts herself upon the country;” which they accordingly joined
under protest.
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The jury returned a verdict, as before stated, upon the issues
presented, after which the appellant’s counsel objected to the al-
lowance of the account for the reasons already nrged by them to
the jury ; but the presiding justice overruled these objections, and
affirmed the decrce of the judge of probate, and the appellant
excepted.

H. & W.J. Knowlton and N. B. Turner for the appellant.

The purport of the counsel’s elaborate argument can be easily
inferred from the opinion. It contained strong criticism upon
the charge to the jury, and claimed that a comparison of the lan-
guage of the charge upon some points mentioned, when compared
with the evidence reported upon the motion for a new trial, would
show a misstatement of the facts and evidence by the judge.

W. H. McLellan for the appellee.

ArpreroN, C. §J. Thisis an appeal from the decree of the
judge of probate of Waldo county, allowing the account of the
appellee as guardian of the appellant.

The case comes before us upon a motion for a new trial and
upon exceptions to the rulings of the justice presiding.

It is urged that the verdict should be set aside as against evi-
dence. But after the account of the gnardian has been passed
upon with approval by the judge of probate, after a verdict of
the jury in favor of the appellee upon the issues presented for
their determination, and after the affirmance of the decree from
which the appeal was taken by the justice presiding, it would re-
quire a greater preponderance of evidence to justify this court,
which has neither seen nor heard the witnesses, to overrule the
judgment of those who have, than is disclosed by the evidence
before us.

By R. S., c. 63, § 26, an appeal may be taken from the decree
of the judge of probate to the supreme judicial court, as the su-
preme court of probate, and “said court may reverse or affirm in
whole or in part the sentence or act appealed from, pass such
decree thereon as the judge of probate ought to have passed, re-
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mit the case to the probate court for further proceedings, or take
any order therein that law and justice require; and if, upon such
hearing, any question of fact occurs proper for a trial by jury, an
issue may be formed under the direction of the court, and so
tried.”

Courts of probate are of special and limited jurisdiction. Their
proceedings are not according to the course of the common law.
They have no juries. Neither party, upon appeal, can claim as
a matter of right, a trial by jury. The judge of the appellate
court may form an issue when, in his judgment, any question of
fact occurs proper for a trial by jury, and not otherwise. The
issue is to be formed and tried at law, but as in equity, to inform
the conscience of the court, and under its direction. [fligbee v.
Bacon, 11 Pick., 423 ; Wood v. Stone, 39 N. ., 575 ; Patrick '
v. Cowles, 45 N. 1., 553.

The counsel for the appellant complain that certain issues pre-
sented by them were not submitted to the jury. But it was for
the judge to determine what issues should be so presented, not the
counsel. Nor does it appear that the appellant has in any way
suffered by the action of the court in this respect.

The presiding justice, however, in virtue of the authority given
by statute, did form the following issues for the decision of the
jary.

I. Did the guardian support said ward while she lived in his
house as an act of charity till her former gnardian was appointed ?

To this interrogatory, the jury returned:—“Yes.”

II. Did the services of the ward rendered for her guardian
compensate him for her support after the appointment of the first
guardian ?

To the second interrogatory, the jury returned: “No.”

III. How much, if anything, was the guardian entitled to re-
ceive from the ward by virtue of his guardianship and the account
filed by him at the date of its settlement at the probate office ?

. To the third interrogatory, the jury returned :—*“One hnndred
and forty-one dollars and ten cents.”
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It is objected that these issues involved issues of law as well as
of fact, and should not have been thus submitted to the jury.
But the facts were supmitted to the jury under instructions, perti-
nent and applicable. In all cases, the verdict is the determina-
tion of issuable facts subject to the rulings of the court as to the
law applicable to such facts. The appellant has, therefore, no
cause of complaint, if’ the law as given to the jury was correctly
given. All verdicts involve both fact and law; the law to be
given to the jury by the court; the facts to be found by the jury,
and the verdict is, as should be, the result of the law as properly
applied to the facts. .

The whole charge is reported. The practice of reporting ex-
ceptions to the whole of' a charge cannot be too strongly discoun-
tenanced, as inconvenient and irregular. The points of law
should be clearly and distinctly presented, and the facts should
be stated as fully as is necessary to enable the court to appreciate
the applicability of the instructions and determine their correct-.
ness. A full report of the evidence and of the charge, embracing
the material and immaterial, the relevant and the irrelevant, should
be avoided as unnecessarily expensive to the parties and uselessly
burdensome to the court. Burt v. Merchant’s Ins. Co., 115
Mass., 1; Hwvans v. Eaton, T Wheaton, 426.

It is objected, that the presiding justice erred in some state-
ment of fact to the jury. But if the judge inadvertently mis-
states the facts, the counsel should, at the time, eall his attention
to the fact, that it may then and there receive correction. Nolton
v. Moses, 3 Barb.. 345 Varnuwm v. Taylor, 10 Bosworth, 148.

A portion of the appellant’s account is for personal services.
It is insisted that, the account not having been settled within
three years, this part of the account is forfeited under the provis-
ions of R. 8., c. 67, § 19, which requires that, “every guardian
shall settle his account with the judge at least once in three years,
and as much oftener as the judge cites him for that purpose;” and
ghall “forfeit all allowance for his personal services, unless it ap-.
pears to the judge that such neglect arose from sickness or other
unavoidable accident.” :
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The account for personal services was allowed by the judge of
probate. Its allowance is not among the reasons of appeal. In
an appeal from a decree of the judge of probate allowing a guard-
ian’s account, the appellant is contined to the matters specified in
his reasons for appeal. Pairick v. Cowles, 45 N. H., 553. The
reasons of appeal are to be filed in the probate office, and the
party appealing is restricted to the reasons assigned by him.
Gilman v. Gilman, 53 Maine, 184. The amount of the charge
was not the matter of objection, but the charge itself. The ob-
objection now first taken was not open to the appellant.

It was urged that the appellee had made a special agreement with
a former gunardian to support his ward until she should arrive at
the age of eighteen years,and that her laborin his (the appellee’s)
family was a sufficient compensation for her board and clothing.
All this was denied.

The amount claimed for board was small. These matters were
first presented to the judge of probate for his consideration, and
the account of the appellee was allowed. After a full and patient
hearing of the evidence and a verdict of the jury, negativing the
claims of the appellant, and aflirming the correctness of the ac-
count of the appellee, the justice presiding confirmed the decree
of the judge of probate, in all which we perceive no error.

Motion and exceptions overruled.

‘W arron, Dickerson, Barrows and Prrers, JJ., concurred.

HirriEr GREELEY vs. Rurus MANSUR.

Evidence of juror to affect verdict.

Upon a motion to set aside a verdict, on account of the sickness of one of the
jury rendering it, his testimony cannot be received to show that, through
indisposition, he was not able to attend to and understand all the testimony
given at the trial,

ON MOTION FOR A NEW TRIAL.
Assumesit.  Upon the tenth day of December, 1872, Mrs.
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Greeley held a note for §1,121.30, dated August 27, 1866, paya-
ble on demand with interest, to her order, signed by James White, -
and having indorsed upon it one payment of four hundred dollars,
made September 24, 1868. Prior to December 10, 1872, the
maker had died ; and on that day, his son, Russell H. White, and
Rufus Mansur were at Belfast to settle up the business relating to
the decedent’s estate. The plaintiff’s agent presented this note,
having computed the amount at $1,014.50 ; some question arose
about it, but the testimony at the trial was conflicting as to what
it was ; the plaintifi’s agent testifying that Mr. Mansur said the
amount should be less ; and that gentleman and Mr. White swear-
ing that they claimed that a smaller sum should be taken as a
compromise because the maker’s estate had been represented in-
solvent. The other party admitted that a proposition for a com- -
promise was made, but said Mr. Mansur also denied that the in-
terest was correctly cast.

At all events it resulted in the plaintiff’s agent writing a note
for the amount of his computation, $1,014.50, dated December
10, 1872, payable to Mrs. Harriet Greeley or bearer in six months
after date, with interest at eight per cent, which was signed by
Russell H. White, and by Rufus Mansur as surety, though the
capacity in which Mr. Mansur signed did not appear upon the
note. Mrs. Greeley’s agent testified that he told them he did not
feel sure that his figures were right, but Mr. Mansur was in a
hurry to start for his home in Houlton, and it was then near sun-
down, and so Mr. Mansur promisel if an error were found he
would rectify it, and pay any difference ; and thereupon the James
‘White note was snrrendered, the words “errors excepted” having
been written across it, and the note of Mansur and R. H. White,
of the tenor aforesaid, taken in exchange. Messrs. Mansur and
White denied that any such conversation was had, or any such
promise made by Mr. Mansur. Their note was paid at or after
maturity. This action was to recover the alleged error or differ-
ence between it and the true amount of the James White note
(on the tenth of December, 1872), stated in the declaration to be
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 $66.77. Writ dated December 8, 1873. The . verdict was for
the defendant which the plaintiff moved to set aside as against
law and evidence; also because, during the trial, “Stephen Tilton,
one of the jurors, was disabled by sickness from a proper per-
formahce of his duty as a juror.” In support of this last ground
of the motion, Mr. Tilton’s testimony was taken to the effect that
he was suffering from severe headache, pain all over him, and sick-
ness at the stomach, all day; that he heard but little of the dis-
cussion in the jury-room, took no part in it, and some parts of the
testimony of the plaintiff’s witness he did not understand, being
unable to comprehend it by reason of this sickness.

J. Williamson for the plamtiff.
W. H. MecLellan for the defendant.

Warron, J. The court is of opinion that the verdict in this

case is not against law, nor against evidence, nor manifestly
against the weight of evidence. It cannot therefore be set aside
on either of these grounds.
* Nor can it be set aside on account of the alleged inability of
the juror, Tilton, by reason of a severe headache, and other ill-
ness, fully to understand the evidence. There is nolegal evidence
in support of this allegation. The practical inconvenience would
be so great, to allow parties, or their counsel, to interrogate jurors
as to the grounds of their verdict, or their understanding of the
evidence, or the charge of the judge, and then to make a suppos-
ed error in any of these particulars the ground of a motion for a
new trial, that, upon these subjects, the law has wisely closed the
mouths of jurors, by declaring them incompetent to be witnesses
to impeach their own verdict. “The modern practice,” says Shaw,
C. J., “has been uniform, not to entertain a motion to set aside a
verdict on the ground of error, mistake, irregularity or miscon-
duct of the jury, or any of them, on the testimony of one or
more jurors; that this practice rests on sonnd considerations of
public policy.”  Chadbourn v. Franklin, 5 Gray, 812.
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It is therefore useless for parties, or their counsel, to interro-
gate jurors with respect to their verdicts, in the hope thereby to
obtain evidence on which to ground a motion for a new trial. Such
efforts will not avail. Motion overruled.

Arrreron, C. J., Currivg, Barrows, Danrorre and PEeregs,
JJ., concurred.

SticLvman W. Ersking vs. ApraL W. ERrskINE.
Practice.
L

Cumulative evidence offered by the plaintiff, after the defendant has closed
his evidence, should not be excluded unless the plaintiff has been seasona-
bly notified by the court that this course will be adopted.

Notice by the adverse party that he will claim to have this rule enforced will
be ineffectual.

ON EXCEPTIONS.

AssumpsiT upon an account annexed for a balance of $2,802.95,
brought by a son against the father to recover for services ren-
dered for the fifteen years next after minority had ceased, and for
some other items. There were exceptions taken to the rulings of
the court upon the subject, but the only one that need be noticed
was to the exclusion by the court, upon defendant’s objection, of
cumulative testimony which the plaintiff proposed to put in after
the defendant had closed his evidence. The jury rendered a ver-
dict for only $62.35, and the plaintiff excepted.

H. & W. J. Knowlton for the plaintiff.
N. B. Turner for the defendant.

Warron, J. The exceptions state that the plaintifi’s counsel
offered cumulative testimony after the defendant had closed his
testimony, which, on objection of the defendant, was excluded.

The exclusion was erroneous. If the presiding judge had sea-
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sonably notified the plaintiff that he would be required to put in
the whole of his evidence before stopping, and that cumulative
evidence would not be reccived afterwards, the exclusion would
have beeen correct. DBut the enforcement of the rule without
such notice is erroneous. And the notice must come from the
court. It is not competent for one of the parties to give the no-
tice, and then insist upon the enforcement of the rule. So held
in Moore v. Holland, 36 Maine, 14 ; and in Dane v. Treat, 85
Maine, 198.

It is unnecessary to consider the other points raised by the bill
of exceptions. LErceptions sustained.

Avrpreron, C. J., Curring, Barrows, Danrorra and Prregs,
JJ., concurred.

CaraEriNe Burns vs. Arserr C. Cornins and trustee.

Mortgagee’s lien on insurance—how made effectual, or lost.

A mortgagee of real estate has no lien upon a policy of insurance procured
thereon by the mortgagor, which has been settled in good faith by the
insurers before the expiration of sixty days after loss of the property by
fire, and before any notice of the lien required by statute to be filed with
the secretary, although such notice may be filed within the sixty days but
after such settlement.

ON EXCEPTIONS. _

AssumpsiT.  The defendant owned and occupied real estate in
Liberty, which he mertgaged to one Peavey, who assigned the
mortgage and the notes thereby sccured to the plaintiff. Mr.
Collins, upon the twenty-fifth day of June, 1870, insured the
buildings upon said land, and their contents, with the Connecticut
Fire Insurance Company, for eleven hundred dollars. Upon the
nineteenth day of February, 1874, during the life of the policy,
the property covered by it was damaged by fire. Upon the
twenty-eighth day of Fe‘:bruary, 1874, the company, through its



216 EASTERN DISTRICT, 1874.

Burns ». Collins.

agent, made a settlement of the loss with the assured, paying him
seven hundred dollars in full, by a draft drawn by their agent
upon them to the order of Mr. Collins and by him taken and
-negotiated for value, and he surrendered the policy and directed
- its cancellation, which was done, receipting in full of all demands
under it.

Mr. Collins sold the draft March 4, 1874, and on the following
day Mrs. Burns served upon the company’s agent at Liberty a
notice of her mortgage and that she claimed a lien upon the
amount insured upon said property, under R. S., c. 49, §§ 32 and
33; and, on the seventh day of March, 1874, the secretary re-
ceived at Hartford, Connecticut, a similar notice from her attor-
ney. The corporation settled in good faith, without any purpose
of injuring the mortgagee, or knowledge of her claim.

As the company declined to acknowledge any lien, under these
circumstances, the mortgagee hrought this suit upon the unpaid
mortgage notes and summoned the corporation as the trustee of
the debtor, in order to effectuate the alleged lien. The policy
contained the customary provision that the loss (if any) would be
payable in sixty days after notice and proof of loss, made by the
agsured, and received at the home office. Upon a disclosure of
these facts the presiding justice ordered that the trustee be dis-
charged, and the plaintiff excepted.

H. & W. J. Knowlton for the plaintiff.

The mortgagee has a lien upon the amount insured.

This lien exists before notice, but takes effect so as to fix the
time from which the sixty days begin to run, within which suit
must be brought, until after notice to the company.

The assignee of a mortgage has the same rights as the original
mortgagee. [uskell v. Monmouth Fire Insurance Co., 52
Maine, 128.

In case the mortgagor does not consent that the whole or a
part of the sum secured by the policy shall be paid to the mort-
gagee in discharge of said mortgage, then said lien may be en-
forced by trustee process. R. S., c. 49, § 33.
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This being a lien claim, the common principles applicable to
trustees in other cases do not apply to this case.

Payment by trustees, or any other.agreemer.t or arrangement,
made to or with the principal creditor or person holding the pol-
icy, before the expiration of the sixty days, did not and could not
defeat the lien claim of the plaintiff, because by R. S., c. 49, § 33,
he has sixty days in which to enforce his lien. Aéwood v. Wil-
liams, 40 Maine, 409; Spofford v. True, 33 Maine, 233 ; Doe v.
Monson, 33 Maine, 430; Haskell v. Monmouth Fire Insurance
Co., 52 Maine, 128.

A. @. Jewett, for the insurance company, trustee, said this was
the first time he ever knew of such a corporation being sued be-
cause it adjusted a claim against it too promptly, and he did not
conceive that the statute meant to compel delay between the

_insurer and insured, but thought they would be permitted to settle
as speedily as they could come to an agreement, provided the
rights of third persons had not intervened by notice being given
of them, and provided there was no atteinpt or intent to defraud.

Perers, J. The court are of the opinion that the exception to
the discharge of the trustee must be overruled. The loss under
the policy was settled before any notice was received by the com-
pany of any lien or claim thereon. And it does not appear that
it was done to avoid notice, or with any improper motive what-
ever. The mortgagee could have secured his right, by filing the
notice preseribed by statute at any time before the settlement
took place; but failed to do so. DBe sure, by R. S,, c. 49, § 33, the
mortgagee had sixty days after a loss to enforce his lien by suit.
But that implies that he has a lien. By § 32, same chapter, his
lien takes effect from the time he filed his notice with the compa-
ny. Till that is done he can have no lien. When that was done
in this case, there was no subsisting policy to take effect upon.
It had been settled, and was functus officio. Any other construe-
tion would impose unreasonable burdens on insurers and the
insured, without any corresponding advantages to other parties.

VOL. LXIV. 14
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The position taken by the plaintiff would logically lead to the
conclusion, that parties to a policy could not cancel or withdraw
it, even before loss, without consulting all mortgagees of the prop-
erty insured. The case of IHaskell v. Monmouth Fire Insurance
Co., 52 Maine, 128, cited by the plaintiff, is not in point.
Ezxceptions overruled.

Arpreron, C. J., Curring, WavrroN, Barrows and DANForTH,
JJ., concurred.

Erxanas Mourtox ws. Ira TrarTON.

Construction of a deed.

The tenant, assignee of Clark Trafton, claimed to hold premises thus de-
scribed in a deed from another party to the demandant: ‘Excepting by
this conveyance a saw mill and a shingle machine, and land enough °
around said mill o carry on the lumbering business at said mills, and a
right of way from said mill to the road leading from Thorndike to Unity
Village, conveyed to Clark Trafton, as long as said Trafton occupies
said privilege with mills:’—held, that these words created an exception, and
not a reservation merely ; and that the land under the mills was included in
the exception ; and that the exception constituted a determinable or quali-
fied fee, which could be assigned; and that the duration of the excepted
estate was limited by the existence of mills upon the premises, and not by
the personal occupancy of Clark Trafton.

ON REPORT.

ReaL actioN, commenced September 14, 1871, “wherein the
said Moulton demands against the said Trafton one messuage in
Unity, in said county, bounded and described as follows, to wit:—
a saw mill and shingle machine, known as the Trafton mills, and
the land upon which theystand, and the land around said mill and
used in operating the same in the manufacture of lumber, to-
gether with the water privilege used in operating said mills, and
the road or private way leading from said mill to the county road
leading by said Moulton’s, from Belfast to Unity village; being
the same land and mills and-water privilege and road thereto as
formerly occupied and used by Clark Trafton.”
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The general issue was pleaded, and the sole question involved
was the construction of a deed of warranty given by Adeline and
Chandler B. Shirley to Elkanah Moulton, dated April 1, 1858,
and recorded July 13, 1858, embracing within its boundaries a
large tract, of which the demanded premises are part, but con-
taining at the close of the description this sentence :—* Excepting
from this conveyance a saw mill and shingle machine, and land
enough around said mill for to carry on the lumbering business
at said mills, and a right of way from said mill to the road lead-
ing from Thorndike to Unity village, conveyed to Clark Trafton,
as long as'said Trafton occupies said privilege with mills,” The
demandant contended that this was a personal privilege granted
to Clark Trafton, to be enjoyed only by him, and not by his heirs
or assigns ; and that he could make no valid assignment of it.

The whole tract embraced in the demandant’s above-mentioned
deed was formerly the property of the late James Shirley ; and
the grantors therein were his widow and son, who derived title to
it under his last will, of which she was executrix. In that capac-
ity, on the seventeenth day of November, 1857, by a written
instrument, witnessed by her son, she “bargained and sold to Clark
Trafton of Thorndike the saw mill and shingle mill standing
on the land of the said James Shirley; and said Trafton is to
bave all the rights of said mill privilege as long as he wishes to
occupy it with mills, and land enough for said mills for all neces-
sary purposes for said mills, and a right of way from the road
passing through said Shirley’s farm to said mills” for $1323.50
and certain other considerations, “and said Adeline is to give said
Trafton a deed of said mills as soon as she can get a permit from
the probate court to sell said mills.” Accordingly, Mrs. Shirley
and her son, by deed of warranty, in usual form, dated the first
day of May, 1858, conveyed to Clark Trafton “a saw-mill and
shingle-machine situated on the farm formerly owned by the late
James Shirley, situated in said Unity, on the Sandy stream, and
also a right of way from the mills to the road passing from Abra-
ham Cookson’s to Unity village, as it is now fenced out; to have
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and to hold the above granted mills, with all privileges and ap-
purtenances thereto belonging, to the said Clark Trafton, his
heirs and assigns forever:” then follow the cnstomary covenants
of warranty. DBut this deed was not recorded till July 13, 1866,
just eight years after that to the demandant; so the tenant was
compelled to rely upon the exception or reservation in the last
named deed.

Accordingly as that was construed by this court, judgment was
to be entered.

It appeared in evidence that Mrs. Shirley and her son first pre-
pared for Clark Trafton a deed which he refused to accept be-
cause the abendum clause did not contain the words “and to his
heirs and assigns;” and the one above-mentioned was substitut-
ed. Upon the eighteenth day of February, 1860, Clark Trafton
conveyed by deed of warranty to Julia Trafton, wife of Ira Traf-
ton, the tenant, “the land, with the saw-mill and shingle-machine
thereon” conveyed to him by said deed of May 1, 1858, to which
referenice was made; this deed to Mrs. Trafton was recorded July
13, 1866. It was admitted that the tenant was living upon and
in occupation of the premises under his wife.

W. . McLellan for the demandant.

The language of the Shirleys’ deed to the demandant is to be
taken as a reservation, which must be to the grantor, and not to
a stranger. If to a stranger, it is void. 3 Washb. on Real Prop.,
370; Borst v. Empie, 1 Seld., 38; School District v. Lynch
33 Conn., 335 ; Hill v. Lord, 48 Maine, 83.

In this case the right of way and use of the land were only
easements ; therefore, the clause relating to them must be a
reservation ; since an exception is a part of the thing granted,
while a reservation is of a thing not in being till created by the
deed. State v. Wilson, 42 Maine, 9.

But even if the tenant has an easement, this action is maintain-
able, as he has pleaded only the general issue, which tries the title
to the fee. Blake v. Clark, 6 Maine, 436; Blake v. Ham, 50
Maine, 311.

v
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No land was conveyed to Clark Tratton. The word “premises”
was erased from the deed to him, and “mills” substituted. Derby
v. Jones, 27 Maine, 357.

A. G. Jewett for the tenant.

The right acquired by Clark Trafton under the deed to him
was not a mere personal privilege, but was assignable. Farnum
v. Platt, 8 Pick., 339; Munn v. Stone, 4 Cush., 146 ; Gay v.
Walker, 36 Maine, 54; Moulton v. Faught, 41 Maine, 298;
Winthrop v. Fairbanks, 1d., 307 ; State v. Wilson, 42 Maine, 9.

The exception in the deed to Moulton excluded from that con-
veyance all Trafton’s rights.  Winthrop v. Fairbanks, 41 Maine,
307; Smith v. Ladd, 1d., 314,

The conveyance of land carries a right of way appurtenant there-
to. Kent v. Waite, 10 Pick., 188; Underwood v. Carney, 1
Cush., 285; Brown v. Thissell, 6 Cush. 254.

Perers, J. The demandant received from Adeline and Chand-
ler B. Shirley a deed of a farm, which contained the following
provision: “Excepting by this conveyance a saw-mill and shingle-
machine, and land enough around said mill to carry on the lum-
bering business at said mills, and a right of way from said mill to
the road leading from Thorndike to Unity village, conveyed to
Clark Trafton, as long as said Trafton occupies said privilege with
mills.” At the date of this deed, and for some years afterwards,
the excepted premises were occupied by Clark Trafton for milling
purposes. His title is subject to the demandant’s deed. When
Clark Trafton sold out his interest to Ira Trafton, and ceased to
occupy the excepted premises personally, the demandant com-
menced this action for the premises, claiming them as his own.
And the question here depends upon the construction to be given
to the above clause in his deed.

In the first place, he claims that the language above quoted
amounts only to a reservation and not an exception, and that it is
void, because not made to the grantor himself. But this construc-
tion is not a reasonable or just one, so long as the words are fair-
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ly susceptible of any other, by which the agreement of the parties
can be upheld.

Then the position is taken that if not a reservation, that an ex-
ception of “a saw-mill and shingle-machine,” would not include
the land under the same. But the authorities settle this point the
other way. It would be an awkward conveyance indeed that car-
ried land “around” a mill, but none under it. DBy the grant of a
mill, the land under it, indispensable to its use, unless there is in
‘the conveyance language indicating a different intention, passes
by implication. The same rule applies to exceptions in a grant.
Among the cases applicable to this view, are Forbush v. Lom-
bard, 13 Mete., 1097 Zsty v. Currier, 98 Mass., 500; Clark v.
Blake, 6 Maine, 436 ; Furrar v. Cooper, 3¢ Maine, 397. The
case of Derby v. Jones, 27 Maine, 357, relied on by the demand-
ant, is not at all opposed to these cases, but clearly distinguishable
from them. The judge who delivered that opinion makes the dis-
tinction very apparent in the judgment in the case of Sanborn v.
Hoyt, 24 Maine, upon page 119. \

But the more important inquiry suggested in this case is,
whether the subject matter of the exception in the demandant’s
deed continues longer than the personal occupation of the prem-
ises by Clark Trafton. This question may not be free of all dif-
ficulty and doubt ; still we think that the most satisfactory inter-
pretation which can be put upon the words of the exception is,
that a fee in the land under and about the mills and an easement
in the way to the mills, were to be and remain excluded from the
grant to the demandant, so long as “said privilege” was oceupied
“with mills” by Clark Trafton or his heirs or assignees. In other
words, that the exception was not personal merely, but assigna-
ble. Our opinion is that the estate excepted is what is called in
the technical law a qualified, base, or determinable fee; an estate
which passes subject to a reverter; and will continue until the
qualification annexed to it is at an end. The test of the limita-
tion in this case, is rather as to the purposes for which the estate
may be occupied than as to the persons occupying it. When the
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estate ceases to be used for mills, then it reverts to the grantor.
Such an estate is both descendible and assignable. There is much
to indicate that such was the intention of the parties. The value
of the excepted property was undoubtedly deducted from what
would have been a greater price paid for the farm by the demand-
ant. A valuable mill has been kept upon the privilege from that
day to this. It can hardly be supposed that a license was to be
extended to Trafton to make extensive investments, which would
not be worth anything in anybody’s hands but his. Nor is it easy
to perceive what différence it could be to the owner of the farm,
whether the mills were to be owned by Trafton or some one else.
At the same time there is every reason to believe that the demand- -
ant’s farm was not to be encumbered with any outside ownership
of the privilege and easements, after the mills and all demand for
mills at that place had passed away. We think this view is well
supported by the authorities, and is also in accordance with the
justice and equities of the case. In Esty v. Currier, before cited,
it was decided, that a grant or a reservation of the whole of a
cider-mill, so long as the cider-mill shall stand on certain land and
no longer, gave a freehold in the land under the building so long
as it stood thereon, even after it ceased to be used as a cider-mill.
That case has a similarity, in the principle involved, to this case.
The case of Jamaica Pond Aqueduct Co. v. Chandler, 9 Allen,
159, is a relevant authority. See also Stockdridge Iron Co. v.
ITudson Iron Co., 107 Mass., and cases there cited on page 322.
The private way alluded to in the deed to this demandant, was one
already constructed at the date of his deed. Such a way may be
the subject of an exception in a grant. State v. Wilson, 42
Maine, 9; Winthrop v. Fairbanks, 41 Maine, 307; Smith v.
Ladd, 1d., 314 ; Munn v. Stone, 4 Cush., 146.

The demandant claims that, at all events, he can recover the
way or road, notwithstanding the tenant has an easement in it,
becausec the tenant has pleaded the general issue, which tries the
question of a fee, and not an easement, in it. But the langnage of
the declaration is, “together with the water privilege used in operat-
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ing said mills, and the road or private way leading from said mills
to the county road.” No other or more particular description is
given, and we are led to believe that the purpose of the averment
was rather to describe the easement than the fee, inorder to put
in issue a claim to recover what was described in the exception
in the deed, and no more. Demandant nonsuit.

ArrprrroN, C. J., Curring, Warron, Barrows and DANFoRTH,
JJ., concurred.

Ravera H. Seavey vs. Isaac C. Corrin.

Statute of limitations—bars suit against indorser of witnessed note.

An action against the indorser of a promissory note is not within the excep-
tion of witnessed notes; and the general limitation of six years, duly plead-
ed, will defeat such action.

ON FACTS AGREED.

This case, as made by the parties, was submitted to the whole
court, under the provisions of R. 8., e. 77, § 14.

The writ is dated August 12, 1874. The plaintifi declares
against the defendant as indorser of a certain pronsdssory note
dated April 12, 1859, payable to the order of the defendant, in
six months, and by him indorsed to the plaintiff. To the signa-

- ture of the maker, there was an attesting witness. The note was
indorsed by the defendant “waiving demand and notice.”

If the plaintiff’s action is barred by the stataute of limitations,
he is to become nonsuit ; if it is within the exception of the stat-
ute, the note sued on being a witnessed note, the defendant is to
be defaulted.

L. A. Treat for the plaintiff.
Wales Hubbard for the defendant.

Arrrerow, C.J.  The limitation of six years when duly pleaded,
is a bar to any action on a promissory note, unless it is one “signed

\
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in the presence of an attesting witness.” R. 8., 1857, ¢. 81, § 97,
re-enacted by R. S., 1871, c. 81, § 83.

The giving of a note is one thing. Its indorsement is another,
and very different thing. The attestation of a note is all to which
the statute refers. The indorsement pre-supposes a perfected in-
strument—that is, a promissory note. It always takes place sub-
sequent to the existence of the note. It is a new and different
contract from that of the note, which it transfers. An unattested
indorsement is neither within the language nor the spirit of the
statute, which excepts attested prowissory notes from the general
limitation of six years as applicable to personal contracts.

Plaintiff nonsuit.

Currine, Warron, Barrows, Danrorta and Perers, JJ., con-
curred.

GrorgE E. WaALLACE ¢f als. vs. ALFrED W. STEVENS et als.
Proceedings in equity to redeem a mortgage.

‘When a mortgagor sells portions of the mortgaged premises in different par-
cels and at different times, that, which he retains, will, in equity, be held
primarily liable for the whole debt.

When a bill to redeem is brought by five complainants, claiming to redeem
two several mortgages, a demand by one of the co-complainants made long
before the title of the others accrued, will not enure to their benefit.

BiLL v EquiTy, inserted in a writ, dated March 28, 1873,
brought to redeem, from a mortgage thereon, certain described
premises.

The bill, brought by five complainants, Wallace, Sanborn, Wy-
man, Kimball and Fogler, against Alfred W. Stevens, Harrison
Stevens, Gould and Chapman, alleged that Harrison Stevens was
seized in fee or otherwise of about one hundred and twenty-six
acres of land in Jackson on the twenty-ninth day of July, 1867,
and on that day mortgaged it to Alfred W. Stevens, and on the
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twenty-eighth day of October, 1869, conveyed twenty-five acres
of it by deed of warranty, to Gould and Chapman; and on the
second day of November, 1871, mortgaged about seventy-five
acres of it (lying in two lots) to David Lincoln; that on the twen-
ty-second day of December, 1871, all the right which said Harri-
son had, on the tenth day of November, 1871, (when the same
was seized upon a warrant of distress) to redeem this last named
parcel of seventy-five acres was sold to George E. Wallace ; that
Alfred W. Stevens, on the twenty-sixth day of December, 1871,
took possession of the premises to foreclose his mortgage of July
29, 1867, and has since continued in possession; that on the
twenty-eighth day of December, 1872, the said Harrison’s right
to redeem above twenty-five acres of the original tract, not con-
veyed by him except in mortgage to said Alfred (as aforesaid) was
sold to the four complainants, Sanborn, Wyman, Kimball and
Fogler, at sheriff ’s sale; that on the twenty-sixth day of Decem-
ber, 1871, the complainant, Wallace, demanded an account of the
sum due of said Alfred, who refused to give it, claiming his whole
note and interest, which the bill alleges is more than was then
really due; but it appeared by evidence that this demand and
refusal were some hours before the Lincoln mortgage was assign-
ed to said Alfred. The bill further averred that Gould and Chap-
man pretended that Alfred W. Stevens conveyed to them, for
$200, all his interest in the parcel of twenty-five acres bodght by
them of said Harrison, but that no such deed was ever recorded.

The complainants prayed for an account and to be admitted to
redeem.

George E. Wallace and William II. Fogler for the complain-
ants. -

We are entitled, not only to reiief but to costs against Alfred
W. Stevens for his refusal to acconnt on demand. Roby v. Skin-
ner, 34 Maine, 270; Pease v. Benson, 28 Maine, 336.

Harrison Stevens, Gould and Chapman are rightfully made par-
ties. Lowell v. Farrington, 50 Maine, 2389 ; Stone v. Bartlett,
46 Maine, 438.



WALDO COUNTY. 227

Wallace ». Stevens.

Gould and Chapman should contribute proportionally, to the
cost of redemption. ZBailey v. Myrick, 50 Maine, 171.

Joseph Williamson for the defendants.

Wallace’s demand, a year before the others had any interest,
cannot avail to support this bill, even had it been made at a prop-
. er time and place, which it was not, having been made at a store,
two miles from the mortgagee’s residence. Brown v. Snell, 46
Maine, 490 ; f0by v. Skinner, 34 Maine, 270; Putnam v Put-
nam, 18 Pick., 129 ; Willard v. Fiske, 2 Pick., 540.

Complainants cannot have costs in this case, where the debt ex-
ceeds the value of the land held by Alfred W. Stevens. They
should be deducted from the debt. DBattlev. Grifin, 5 Pick., 167.

ArpreroNn, C. J. This is a bill brought to redeem two mort-
gages given by Harrison Stevens, one to the defendant, Alfred
W. Stevens, and the other to David Lincoln.

It seems that Harrison Stevens, one of the defendants, upon
the twenty-ninth day of July, 1867, being seized in fee of a tract
of land in Jackson containing about one hundred and twenty-six
acres, mortgaged the same to Alfred W. Stevens; and that upon
the twenty-eighth day of October, 1869, he conveyed by deed of
warranty twenty-five acres of the mortgaged premises to Gilman
Gould and William B. Chapman. The effect of this conveyance
was to impose the whole of the mortgaged debt upon the re-
maining portion of the mortgaged premises, if of suflicient value,
as against all but the mortgagee. In such event, Gould and Chap-
man would not be required to contribute. Cushing v. Ayer, 25
Maine, 883 ; Holden v. Pike, 24 Maine, 427. Where a mort-
gagor sells a portion of the land mortgaged, in different parcels,
that, which he retains, will be held primarily liable in equity for
the whole debt. Brown v. Simons, 44 N. H., 475.

It further appears that upon the second day of November,1871,
said Harrison Stevens conveyed in mortgage to David Lincoln two
other portions of the mortgaged premises, containing seventy-five
acres. :



228 EASTERN DISTRICT, 1874.

Wallace v. Stevens.

Upon the twenty-second day of December, 1871, the complain-
ant, Wallace, at a sheriff’s sale, became the purchaser of the
equity of redemption of the mortgage last-mentioned.

Upon the twenty-sixth day of December, 1871, said Wallace
made a demand upon Alfred W. Stevens to render a true account
of the sum due him on the mortgage from Harrison Stevens,
dated July 29, 1867, and of the rents and profits, which he de-
clined doing.

On the same day, December 26, 1871, but after the demand to
account, David Lincoln assigned his mortgage before described to
Alfred W. Stevens, who on the twenty-ninth day of December,
1871, took possession of the premises described in the mortgage
to him of July 29, 1867, for the purpose of foreclosing the same.

The bill then alleges that the other four complainants, upon
the twenty-eighth day of December, 1872, became the purchasers -
of all the right in equity that said Stevens had on the seventeenth
day of December, 1871, to redeem the remainder of the original
mortgage to Alfred W. Stevens, and being the residue of the
first mortgaged premises, after dedncting what had been previous-
ly sold or mortgaged, and containing twenty-five acres.

It thus appears that the demand made by Wallace upon the
twenty-sixth day of December, 1871, was nearly a year before the
other complainants had acquired any title whatever to redeem the
premises, or any portion of the same ; nor was it certain that they
ever would acquire such title. They have never made any de-
mand upon the defendant, Alfred W. Stevens, to render a true
account of the sum due on his mortgage and of the rents and
profits. They cannot take advantage of a demand made before
their title acerued. A bill in equity cannot be maintained against
an assignee of a mortgage by virtue of a tender to a previous
assignee who has since parted with all his interest. Williams
v. Smith, 49 Maine, 564. So, here, a demand made before the
title of four out of five of the complainants accrued cannot enure
to their benefit. The defendant has never been required by them
to render an account of the amount due on the mortgage they
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seek to redeem, nor of its rents and profits, &c. e has, therefore,
neither neglected nor refused to render such account, for he hag
never been asked.

It is sought to redeem the mortgage to Lincoln of November
2, 1871 ; but the evidence shows that the assignment of that
mortgage to A. W. Stevens was not made until after the demand
of Wallace, who had the equity of its redemption, was made.
There has, therefore, been no demand on any one, so far as relates
to this mortgage. The bill therefore must fail.

Bill dismissed, without prejudice.

Dickerson, Daxrorry, Virein, Perers and Lieery, JJ., con-
curred.

Traomas W. Vose vs. INaasirants oF FRANKFORT.

Effect of division of town, and commissioner’s report. Tax.

Under the provisions of the act of 1867, c. 291, setting off a part of Frankfort,
the inhabitants set off, for the purpose of paying the debts of the town as
therein specified, remain subject to taxation with its incidents and liabil-
ities, the same as if the act had not passed.

The report of the commissioner appointed to determine the indebtedness of
the town is conclusive upon the parties as to all things upon this subject
contained in it.

The orders reported by him as contingent claims, though void, so far as they
represent existing indebtedness, may be substituted by that indebtedness ;—
and that being valid, its proportional part may be assessed upon the terri-
tory set off.

Those orders, so far as they represented bounties payable under the vote of
January 28, 1865, may be changed for these bounties, these being valid
claims. ’

The expense of collecting and the necessary abatements, are incidents of a
'tax and proper to be taken into consideration in fixing the amount to be
raised for a given purpose.

A town or its officers duly authorized may settle a disputed claim against it,
and doing so in the exercise of good faith, and sound discretion, may en-
force a tax duly assessed upon its citizens to raise money for its payment.
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ON~ REPORT.

AssumpsiT, to recover a tax assessed by the town of Frankfort
upon property sitnated in that part of Winterport which was set
off to it from Frankfort, under act of 1867, ¢. 291 ; paid under
protest to avoid a distraint of property. The grounds upon which
the tax was claimed to be illegal are stated in the opinion. -

T. W. Vose in his own behalf.

The act of division provides that the indebtedness of Frank-
fort shall be determined, and Mr. Woodman was appointed to de-
termine it.

- The legislature have a right to make such an apportionment of
the existing indebtedness between the old and new towns as to it
appears cquitable ; but if it makes none, the old town must pay all
the debt. Frankfort v. Winterport, 54 Maine, 250; Windham
v. Portland, 4 Mass., 384; North Yarmouth v. Skillings, 45
Maine, 133; Granly v. Thurston, 23 Conn., 406.

It was only those liabilities that were “determined” by the find-
ing of the commissioner that the territory set off was to bear any
part of; not that, or any portion of it, which he was unable to de-
termine, because doubtfnl if it ever accrued. The disputed items
are:

I. The percentage which the territory is to pay. Mr. Wood-
man fixed it at .38,982, but the assessment makes it .3954,—a
difference of $51.02 against those living upon the territory.

II. The costs paid to Belfast upon an execution issued in its favor
against Frankfort, not included in the commissioner’s report, nor
proved to be an existing liability when the division of towns was
made. The execution is for eighteen dollars, of which $7.02 is
assessed upon this territory.

III. The principal item is the soldiers’ bounties, $3,345.17; of
which $1,304.01 is demanded from the tax-payers of the set-off.
Though the town meeting of January 28, 1865, was legal, and
those of February 8, and March 6, 1865, illegal, yet it was only
the orders issued under the votes passed at these latter meetings
that are included in Mr. Woodman’s report; the payment of



WALDO COUNTY. 231

Vose v. Frankfort.

which was perpetually enjoined in Clark v. Wardwell, 55 Maine,
61. Any certain or uncertain liability under the votes to pay
bounties passed at the meeting of January 28, 1865, was not in-
cluded in the commissioner’s report, because none was then sup-
posed to exist, the meeting of February 8, 1865, at which the
votes of January 28, 1865, were rescinded not having then been
ascertained to be illegal. The liability mentioned was solely upon
these void orders.

N. H. Hubbard for the defendants.

Daxrortr, J. This is an action to recover all or a part of a
tax assessed upon the plaintiff’s property and collected of him by
the defendant town. The only question raised is whether the tax,
or any portion of it, was for “money not raised for a legal object.”

By a special act of the legislature of 1867, ¢. 291, a part of
Frankfort was set off and annexed to the town of Winterport.
By § 3 of said act, “the territory thus set off and. the inhabitants
thereon, with estates, shall pay their just proportion of the present
indebtedness of Frankfort over its assets, . . and shall also pay
five thousand dollars additional.” These sums were to be assessed
by the assessors and collected by the collector of Frankfort from
time to time “the same as if this act had not passed.”

The plaintiff owned property upon the territory, and upon that
property this tax was assessed in 1874. It will thus be seen that
this plaintiff with the other tax-payers upon this territory, so far
as regards the assessment of taxes for the payvment of this debt,
retained the same relation to the town of Frankfort after the set-
off as before.

In pursuance of the authority in this act, Frankfort made an-
nual assessments upon this territory up to and including the year
1874. The plaintiff claims that the whole debt, and more, was
paid by the assessment of 1873, and hence the tax of 1874, now
in question, was not for a legal object. On the other hand, the
defendants claim that the tax of 1874 is no more than suflicient
to pay the amount due; and to show this, have produced an ac-
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count with said territory which, if correct, substantiates their
Pposition.

Without stopping to inquire whether the plaintiff has selected
his proper remedy, we shall éxamine the issue thus presented by
the parties upon its merits.

By § 4 of the act referred to, Theodore C. Woodman was ap-
pointed a commissioner to determine the liabilities and assets of
the town of Frankfort, and to make a written report to each town
of the certain liabilities and assets, also the number and nature of
the liabilities and assets, “the precise amount of which cannot be
determined, and the proportion which the territory and inhabi-
tants hercby set off, shall pay when determined, as provided in
the preceding section.”

Under this authority, Mr. Woodman heard the parties, and
made his report. To this report, so far as appears, no objection
has been heretofore, or is now made. It is therefore conclusive
upon the parties as to all things contained in it. Itis the judg-
ment of a tribunal to whose jurisdiction the parties voluntarily
submitted, and from which they make no appeal.

The account upon which the defendants have made their several
assessments, including that of 1874, is made up on the debit
side, mainly from this report. Several of the items contained in
it are objected to, and if' the objections are well founded, the tax
in question, to that extent was improperly assessed. The princi-
pal item in this class is found under date of April 8, 1871, and is for
$3345.17 paid for bounty claims. The proportional part of this,
assessed upon the territory, is $1304,01, and it is conceded that
this sumn is correct if the whole amount is allowable as a debt of
Frankfort under the act of separation. It appears that this sum
wag paid under a vote of Frankfort passed March 6, 1871, which
vote was predicated upon an alleged liability of the town, by
virtue of a vote passed Janunary 28, 1865. ‘It was decided in
Cushing v. Frankfort, 57 Maine, 541, that the bounties voted at
the last named date were legal claims against the town. There-
fore this amount, with perhaps an exception to be hercafter noticed,
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was properly paid and was a debt due from the town at the date
of the act of separation. Still, it is claimed that the part set off
is not liable, because it is not fonnd in the report of Mr. Wood-
man. In terms it is not there; but in the report we find, among
the contingent claims, or, in other words, those “the precise
amount of which could not then be determined,” certain specified
orders for bounties issued under a vote of the town, passed March
6, 1865. It is true, as contended by counsel, that these orders
were void by reason of the illegality of the meeting at which
the vote authorizing them was passed, and were so held in Clark
v. Wardwell, 55 Maine, 61. It is also true that the same persons
to whom they were issued, had claims for the same amount and
for the same services, under the vote of January 28,1865, and
these orders were, in fact, only the evidence of such claims and in-
tended as such.

While, then, the orders were of no binding force, the debt
represented by them was valid. The orders were merely the
form, the claims upon which they were founded the substance.
Therefore the report of the commissioner does show this debt, not
the amount indeed, but an amount which has since been “deter-
mined” and no wrong is done, no principle of law is violated in
holding the territory sct off liable for its share of thisitem. On the
other hand, it is in strict accordance with well settled prineiples
of law that a void security given for an existing debt does not dis-
charge it, but in such cases a claim under the void security may
be substituted by the valid debt. Perrin v. Keene, 19 Maine,
355; Mec Vicker v. Beedy, 31 Maine, 314.

But it is contended that two of these claims, those of Wheelden
and of Colson, are exceptions to this rule, and should not be al-
lowed, because the original claims were invalid. It is said they
were drafted men and in the service at the time of the vote of
January 28, 1865. This may all be true and yet their claims be
valid. The vote was sufficiently comprehensive to include them
under the decision in Hart v. Holden, 55 Maine, 574; and under
the authority of Railroad Co., v. Brooks, 60 Maine, 568, the

VOL. LXIV. 15
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article in the warrant was sufficient. So far as the facts show, no
illegality in these claims appears. The payment may, for ought
shown by the testimony, have been for future services. If the
plaintiff would avail himself of any illegality, the burden is upon
him to show it.

But admitting this item, or any part of it, to be somewhat ques-
tionable as to its binding force as a debt, we must still come to
the conclusion, under the facts shown by the case, that the terri-
tory is bound to pay its share.

The debt, as already seen, was reported by the commissioner ag
one the amount of which was subsequently to be “determined.”
By § 4 of the act, the territory and inhabitants were to pay their
proportional part when determined. By whom was this amount to
be ascertained? No tribunal is named. Any legal determination
then must be sufficient. IHere was a debt disputable, perhaps,
but returned as a debt by the legally appointed commissioner,
part of which, and a part which was supposed to represent the
whole, had been judicially held valid. Under these circumstances
shall the town, liable to pay the largest portion, be compelled, at
a large expense, to litigate and obtain a judgment of court upon
each item before it can enforce a tax upon its inhabitants for its
payment ? We think not. They would clearly have the right to
settle this as any other disputed claim against them, thus saving
the cost, vexation and uncertainty necessarily attendant upon
litigation; provided, of course, that it is done in good faith and in
the exercise of sound discretion. This they have done, so far as
appears, and it should be final.

It would hardly be contended that any citizen of Frankfort
could recover of the town a tax assessed for the payment of this -
debt as a sum “not raised for a legal object ;7 and, as already seen,
by the provisions of the act, the tax payers set off remain a part
of the town for the assessment of taxes with the same rights and
liabilities as the remaining citizens, in relation to these debts.

Another item assessed and objected to, is the expense of col-
lection. In this respect the collector was allowed for collecting
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this tax the same as for collecting that part assessed upon the
town. If these assessments were to continue till the debts were
paid, we can see no well-founded objection to this allowance.
This, with the necessary abatements, are unavoidable incidents to
this method of paying any particular sum and are to be taken into
consideration when the amount to be assessed is fixed. Other-
wise, the tax would not pay the sum required. Though these in-
cidents are not especially provided for in the act, it must be un-
derstood that the legislature, in providing this method of paying
the amount to be raised, intended to include the usual and proper
means for accomplishing the object. Had those set off remained
in the town, they would have been liable to this expense. There
is nothing in the act tending to show that the legislature intended
to lighten these burdens in this respect, but rather the contrary ;
for as already seen, for this purpose they remained a part of the
town. ’

The remaining two items objected to, viz: the percentage
charged to the territory and its proportion of the Belfast execu-
tion making about fifty-eight dollars are admitted to be erroneous.
But to offset these, the case finds that there have been expenses
and abatements, not charged in the account, amounting to about
one hundred and seventy dollars. ~Allowing these last items, as
they should be, we find the tax is no more than the legal liability,
and no part of it assessed for an object not legal.

: Judgment for the defendants.

Arrreron, 0. J., Dickerson, Vigeiy, Perers and Liesey, JJ.,
concurred.
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Bexsamin B. Warrraxer vs. Puese C. Berry et als.
In review, interest is only cast on the original judgment.

A bond given on review, under R. S. of 1857, c. 89, § 4, is discharged upon
payment of the original judgment, (including debts and costs) and interest
at twelve per cent. from the date of the bond to that of final judgment in
review, and taxable costs.

Interest is not to be allowed on the costs of the review.

ON REPORT.

Degr upon a bond for $316.32, given to obtain a review of a
real action originally brought against one Benjamin Brown, now
deceased, whose estate Mrs. Berry, the defendant, represents, and
in which a judgment was obtained October 26, 1866, against him
for $158.16 ; of which $21.24 were the damages or mesne profits,
and $136.92 were costs, and twenty-five cents more for a writ of
possession. Mr. Brown sought to obtain a review of that action,
and in order to do so, gave the bond in suit, dated January 10,
1867, under R. 8. of 1857, then in force, c. 89, § 4. The review
was granted, but he died during its pendency, and Mrs. Berry
assumed to prosecute it, as administratrix of his estate, which
this court in Berry v. Whittaker, 58 Maine, 422, decided she
had no right to do; on the ground that a real action could not
be prosecuted by the personal representative of a demandant.
In this last named action (of review) judgment was entered up
for $237.36, debt or damage, and $96.66, costs. The debt or
damage was ascertained by computing upon the whole amount of
the original judgment, ($158.41, as above) the interest at six per
cent. from the date of its rendition (October 26, 1866) to January
10, 1867, the date of the bond, (1.95) and interest upon that
amount ($160.36) from January 10, 1867, to January 12, 1871,
when the judgment in review was entered, the clerk calling this
§77. as it came within a few cents of those figures. The costs
of this review were composed of the usual items of travel, attend-
ance, witnesses, fees, &c., without reference to costs of the former
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suit, which (as already observed) were included in the judgment
for damages upon the review. The plaintiff was paid the amount
of damages included in this last judgment, as computed by the
clerk, ($237.36), but claimed interest at twelve per cent., upon
the amount of the second, instead of upon the first judgment.
The question of the justice of this claim was submitted to the
court in this suit upon the bond, brought to enforce it.

W. H. McLellan for the plaintiff.

We claim interest at twelve per cent. on the costs included in
the last judgment because it is so “nominated in the bond.” The
penalty of failure upon the review is the payment of that rate
upon “the final judgment.” This is the exact language of the
instrument.

J. Williamson for the defendants.

Arpreron, C. J. The plaintiff in this suit brought a writ of
entry against one Benjamin Brown, in which he obtained judg-
ment. The defendant, Brown, then petitioned for a review of the
judgment against him and for a writ of supersedeas, which was
granted upon his filing a bond “in double the amount of the dam-
ages and costs conditioned to pay said amount if the petition is de-
nied, or the amount of the final jndgment on review, if it is granted,
with interest thereon at the rate of twelve per cent., from the
date of the bond to the time of final judgment,” under R. 8. of
1857, c. 89, § 4.

The review was granted and the writ of review issued. The
plaintiff in review having deceased, the writ was prosecuted by his

administratrix, who became nonsuit and judgment was rendered
4 against her, as reported in Berry, adm’x, v. Whittaker, 58 Maine,
422,

The judgment as rendered was for the debt or damage in the orig-
inal action and the costs therein with interest from the date of the
bond to the time of the rendition of judgment on the nonsuit, at
the rate of twelve per cent. This amount has been paid by Mrs.
Berry, as administratrix, together with the costs recovered by the
defendant in review.



238 EASTERN DISTRICT, 1874.

Whittaker ». Berry.

The question presented is whether the plaintiff is entitled to any
farther or additional sum.

When a writ of review has been granted, the judgment sought
to be reviewed is neither reversed nor annulled, but remains in
full force. Dyer v. Wilbur, 48 Maine, 287 ; Curtis v. Curtis,
47 Maine, 525.

Now the judgment in review may be ior the same amount as
the judgment to be reviewed or for more or less. Provision is
made for each of these contingencies by statute.

By the ninth section of the statute, “when the original plain-
tiff recovers a greater sum than he did by the first judgment, as
debt or damage, he shall have judgment therefor, or for so much
thereof as remains unsatisfied, and for costs on review.”

The original judgment, it has been seen, remains in full force.
The plaintiff is not to have two judgments for one debt. His
judgment will be for the ¢“greater sum” that is the excess over
and above the first judgment. Such was the judgment in Crehore
v. Pike, 47 Maine, 435, where it was rendered only for the inter-
est accruing subsequently to the first judgment. N
. By the tenth section of the same chapter, “when the sum first
recovered is reduced, the original defendant shall have judgment
for the difference with costs, on the review ; and if the former
judgment has not been satisfied, one judgment may be set off
against the other and execution be issued for the balance.” Both
judgments, it will be perccived, are recognized as valid, and are to
be so treated.

By the same section, “when the original judgment is wholly re-
versed, judgment shall be entered in review for the amount of the
former judgment and costs and interest thereon, and for such fur-
ther sum as the prevailing party would have been entitled to re-
cover in costs in the original action, if in the opinion of the court
justice requires it. In such case, if the original judgment remains
unpaid, it shall be cancelled by a set-off entered of record, in the
judgment in review and execution shall issue for the balance only,
otherwise for the amount of the latter judgment.” In the last
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case, the court regard the first judgment, if it had not been paid,
as cancelled or nullified. Dunlap v. Burnham, 38 Maine, 112.

The statute bond, by § 4, is “in double the amount of the dam-
ages and costs.” That amount may be increased or diminished on
review. The judgment for the excess, under § 12, is not the final
judgment to which the condition of the bond refers, for the
“greater amount” may be only the accruing interest as in Orekore
v. Pike, and the plaintiff would be without security for the judg-
ment reviewed, which alone the bond was given to secure. The
final judgment therein contemplated and thereby protected is the
amount of damages and costs first recovered, unless reduced by
§ 10.

The costs which are given by §§ 9 and 10 are to be treated as
costs only. The party entitled thereto is to recover only the tax-
able fees without any addition thereto of twelve per cent. interest.
They exist only upon and by the rendition of judgment.

The plaintiff has the amount of damages and costs of the orig-
inal judgment and interest thereon at twelve per cent., as given
by the statute, and the costs of review and he is not entitled to
recover any more. Plaintiff nonsuit.

Ourring, Warron, Barrows, Danrorta and PerErs, JJ., con-
curred.

Amos GraNT ws. Danier. WARD.
PFraud not to be presumed.

Fraud is not to be presumed, even in the case of a conveyance made by a
debtor to his wife, where he testifies that it was for a valuable considera-
tion, and there is no evidence adduced to impeach his character or contra-
dict his statement.

ON REPORT.

REAL AcTION to recover possession of certain premises in Winter-
port, conveyed by William Mugridge to Daniel Ward, December
8, 1866, for $1200, and mortgaged back the same day to secure
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one-half of the purchase money; which mortgage was discharged
November 30, 1869. Upon the twenty-third day of June, 1868,
Mr. Ward conveyed the premises, by deed of warranty, to his
wife Martella Ward; and upon the fifteenth day of December,
1869, joined in her conveyance of them to her father, Lyman Lit-
tlefield. Mr. Ward called in his own behalf, testified that his
wife, whom he married June 28, 1866, paid him a thousand dol-
lars, for his deed of the place, partly in money and partly in her
father’s notes, one hundred before the giving of the deed to her,
four hundred at the date of delivery, and her father’s notes (still
outstanding) for the other five hundred. The demandant intro-
duced no rebutting testimony, relying upon the inherent improba-
bility of the tenant’s story, as detailed upon the examination and
cross-examination, and upon this title of a judgment creditor,
by a purchase of the tenant’s equity of redemption at a sheriff’s
sale.

N. H. Hubburd for the demandant.
V. Abbott for the tenant.

Warron, J.  Real action before the law court on report. The
only evidence of title in the plaintiff is a sheriff’s deed of an
equity of redemption. There had been no previous attachment
on the writ; and more than a year before the seizure and sale on
execution the debtor had conyeyed the premises to his wife by a
warranty deed duly acknowledged and recorded. If effect be
given to this deed it of course defeats the plaintiff’s title. No
evidence is offered to impeach it, and no reason is assigned why it
should not be held to be a valid deed. It may have been made
to defraud creditors; but there is no evidence of any such frandu-
lent purpose. On the contrary, the debtor swears that it was
made in good faith, and for a full and valuable consideration.
Fraud cannot be presmmed. In the absence of proof to the con-
trary, the presumption is that fraud does not exist. We must,
therefore, assnme that this deed was not made for a fraudulent
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purpose. Giving effect to it, it entirely defeats the plaintiff’s title;
and judgment must go against him.
Judgment for the defendant.

Arrreron, C. J., Curnineg, Barrows, Danrorrs and PrrErs,
JddJ., concurred.

Sarar Hunt vs. Russerr Horcukiss ef als.

Dower—what is sufficient demand, of agent.

A claimant of dower, being in possession of the land, occupying it for her
own benefit under a contract made with the owners by a third person, the
owners being out of the state and having within the state a general agent
to care for and protect their interests in said land, may make a demand
upon said agent sufficient to enable her to maintain her action for dower
and for damages.

ON REPORT.

AoctioN oF DOWER, in which, by agreement, the question of
damages only was submitted to the jury, the facts upon which a
legal issue was made being reported for the action of the court.

The verdict was for $55.60, damages for the detention. The
only question was as to the sufliciency of the demand of dower.
Hotchkiss Brothers & Company, the tenants, reside and do
business in New Haven, Connecticut. In January, 1862, they
recovered judgment against the firm of W. R. and W. H. Hunt,
doing business in Maine, the senior member of which resided in
Liberty in this county, and was the demandant’s husband. An
execution for $2679.34, issued upon this judgment, was levied upon
the prewmises in question then in the possession of W. R. Hunt,
and a writ of entry was brought to recover the same of him, by
the judgment creditors, in which they prevailed, in 1869. Wil-
liam R. Hunt died June 20, 1872, upon the estate, having paid
rent therefor to Joseph Williamson, Esq., who was the attorney
of Hotchkiss Brothers & Company in the litigation aforesaid and
their agent to take care of the property, and collect the rents,—
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from the date of the levy. After her husband’s death, Mrs. Hunt,
his widow, continued to reside in the same place, paying rent to
Mr. Williamson as before, till May 17th, 1873, when he notified
her to vacate the premises. )

The demand of dower was served upon Mr. Williamson a season-
able time before this suit was commenced, the writ in which was
also served upon him. The demand was made some time in Sep-
tember, 1872, while Mrs. Hunt was still in occupation of the
property, and the writ dated September 4, 1873.

H. & W. J. Knowlton for the demandant.
Joseph Williamson for the tenants.

Daxrorrr, J.  This is an action of dower, and the only ques-
tion raised is as to the sufficiency of the demand. No objection
is made as to its form or substance, but it is claimed that it was
not made upon the right person. The defendants are conceded
to be the owners of the land in which dower is claimed, and to be
residents out of the state.

It is, however, contended that, at the time of the demand, one
William H. Hunt was a tenant in possession within the meaning
of the statute, and upon him the demand should have been made.
But an examination of the testimony reported, satisfies us that,
though he paid the rent from time to time, and though the de-
fendants might have had a legal claim upon him therefor, by vir-
ture of a contract with him, he was not in possession of the
premises, but whatever he did in this respect, was done for and in
behalf of this demandant, who was in fact in possession and occu-
pying the premises for her own benefit. This possession she had
continued from the death of her husband, who had occupied them
in the same way for some years previous to his decease.

This would seem to present a case not contemplated by the
statute, which provides that the demand shall be made, “of the
person who is, at the time, seized of the freehold, if in the state ;
otherwise, of the tenant in possession.” The claimant being in
possession could not with propriety make the demand upon her-
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self. No principle of law would allow the same person, at the
same time, to act in two opposing capacities. The statute evi-
dently contemplates a demand made by one person upon another
oceupying a somewhat antagonistic position, with interests really
inconsistent. If the case stopped here, it might be that the plain-
tiff would be compelled to resort to her common law remedy, in
which no demand would be necessary, and perhaps no damages re-
coverable. DBut the case does not stop here. It shows that the de-
mand was made upon Joseph Williamson, who in respect to thisland
was the agent and representative of the owners, to collect the rents,
look after the tenants, and in general to care for and protect their
interests in relation to it. The defendants, though not residing
within the state, as respects this land, were here by their representa-
tive. It will be noticed that the statute does not require a residence
but simply a presence. No valid reason has been, or (as we think)
can be given, why this presence may not be by an agent, as well as
personal. Ordinarily, what a man can do by himself, he can do
by another. This is only the converse of the proposition, that
what he does by another, he does by himself. It cannot be
doubted that if the defendants, residing out of the state, had
been found within it, a sufficient demand could have been made
upon them. If under such circumstances they could have been the
recipients of a valid demand, there would seem to be no good
reason why they might not confer that power upon another; or
why a general agency would not be suflicient for that purpose,
at least in the absence of any other person upon whom the nec-
essary demand could be made. In respect to this land the agent
is the representative of his principals. They do not reside in the
state, nor so far as appears are they here personally, but they are
here by their representative.

This view is analagous to the principle adopted in ZPussell, et
als. v. Hook, 4 Maine, 372, which was a case involving the valid-
ity of a levy and an execution upon real estate. The debtor was.
absent from the county and an appraiser was chosen by an agent
upon notice given by the officer. . This was treated as sufficient,
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though perhaps not necessary to the decision of the case. In the
case of levies notices are required very much as demands in dower,
and in each case the statute is alike silent as to the authority of
agents. If the agency is valid in one case it must be in the other ;
and we think it may be in either.

Asg provided in the report, there must be judgment for the de-
mandant for her dower, with damages as found by the jury,
$55.60, and interest from the finding of the verdict.

Judgment for the demandant.

Arrreron, C. J., Dickersoy, Vireix, Perers and Lissey, JJ.,
concurred.

IxaaBITANTS OF EAsTPORT ws. INmABITANTS OF LUBEC.

Pauper supplies—what are.

Needed supplies furnished by the town to a minor child, not emancipated nor

" abandoned, when furnished with the knowledge of the father, and by reason
of his failure to furnish necessary support to the child, will be deemed sup-
plies furnished indirectly to the father, and will interrupt the gaining of a
settlement by him. His consent to the furnishing is not necessary.

It is competent for a jury to infer such knowledge on the part of the father
in a case where the supplies are furnished to his daughter by the authorities
of the town where he lives, she having left his house by reason of a quar-
rel with her step-mother and gone to an uncle’s in the same town, and there
fallen into distress.

ON MOTIONS FOR A NEW TRIAL.

Assumpsrr, to recover for supplies furnished under the pauper
act to George and Martha, minor children of Reuben Lyons,
whose legal settlement was the only question for the jury, the de-
fendants denying that it was in their town and claiming it to be
in Pembroke. Reuben Lyons was born in 1817 in Lubec, where
his father and grandfather resided before him. November 27,
1837, Reuben Lyons was married to Martha Leighton who died
in December, 1852, having borne him seven children of whom the
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oldest was named Frances. Within a year after his said marriage
he moved from Lubec to Pembroke, where he remained but a few
months, and then moved from one place to another, returning
occasionally to reside in Pembroke, Lubec, and neighboring towns.
Upon the twenty fourth day of April, 1853, he was again married,
at Lubec, where he was then living, to Martha A. Case. In the
July following they moved to Eastport, where they staid till the
next October, when they went to Pembroke. From this time,
October 18, 1853, till some time in the last of August, 1859, the
defendants claimed, and Mr. Lyons testified, (upon 'their motion
for a new trial on account of newly discovered evidence,) that his
residence was in Pembroke, though it was admitted that he was
actually living with his family in Perry, a few rods from the line
dividing those towns, from April to September of the year 1854,
during which season he worked in Pembroke, and built himself a
house upon the land there for which he had bargained, and moved
into this house in September, 1854. His second wife bore him six
children, of whom the youngest two were Martha and George, to
whom the supplies were furnished for which a recovery was sought
in this action. Late in the fall of 1854, after his second marriage,
his oldest child, Frances, then fourteen years of age, left the house
(in Pembroke) and went to her maternal grandfather’s, George
Leighton, in Pembroke, where she resided most of the time after
that, except that she was for some weeks at her uncle’s, Robinson
Leighton’s, in Pembroke. The plaintiffs songht to defeat the
alleged settlement of Reuben Lyeons in Pembroke, by claiming
that the removal to Perry was an interruption of his residence,
and was of like character with his other removals; and also by
testimony that while his daughter was at her grandfather’s she
was sick, and again while at her uncle’s, and that, on each occa-
sion, she was upon the application of those relatives, supplied by
the town of Pembroke with medical services and necessaries, the
bill for which was subsequently paid by Lubec. It was also as-
serted that the whole family was twice aided in the absence of
Mr. Lyons. There was much conflict upon the fact of assistance
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being rendered, which was recognized and paid for by Lubec;
and it became an important issue whether or not Frances was
helped as stated. The jury gave their verdict in favor of the
plaintiffs and the defendants moved to set it aside as against the
law and the weight of evidence; and subsequently filed another
motion for a new trial upon the ground of newly discovered evi-
dence, consisting mainly of the denial by the gentleman who was
said, while an overseer of Lubec, to have paid for the aid afforded
Frances by Pembroke, and of Frances’ deposition that she never
agked for nor received such aid, and of her father that it was not
rendered with his knowledge or consent. Upon cross-examination
these witnesses all admitted that an overseer from each of these
towns did visit Frances while sick at her grandfather’s and uncle’s,
and that they did tell Reuben that application for relief had been
made; to which he replied that he would take care of her if she
would stay at home, but that he could not afford to board her out.
And he made no attempt to take her home.

J. 0..qubot and A. McNickol for the defendants.

Joseph Granger and W. Bates for the plaintiffs.

Barrows, J. It is doubtless true that the furnishing of sup-
plies to a minor child (who is not a member of her father’s family,
butis away from his care and protection either through her own
fault or his neglect, without the knowledge or consent of the
father,) by a distant town where she may happen to fall into dis-
tress, he being of sufficient ability and willing to support her at
his own home, would not be considered a furnishing of supplies to
bim as a pauper, so as to prevent his acquiring a settlement to
which he would otherwise be entitled. This was settled in Bangor
v. Readfield, 32 Maine, 60; Greene v. Buckfield, 3 Maine, 136 ;
Dixmont v. Biddeford, 3 Maine, 205.

Again it seems to have been held in cases where the father
has deliberately abandoned his family and taken up his residence
in another town, emancipating them from all duty to him, and
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renouncing all obligation to them, that supplies furnished, even
under such circumstances as imply a knowledge of the fact upon
his part, will not be considered as supplies furnished to him, so as
to prevent his gaining a settlement in his new place of residence.
Raymond v. Harrison, 11 Maine, 190 ; Hallowell v. Saco, 5
Maine, 143.

But when the parental and filial relation continues to subsist,
and there has been no emancipation or abandonment, and the cir-
cumstances are such as make it evident that the father has knowl-
edge of the necessities of the child, and he fails to supply those
necessities, and they are supplied by the town officers, acting in
good faith to relieve a case of actual want and distress, the sup-
plies thus furnished will be deemed supplies furnished indirectly
to the father, and will operate to prevent his gaining a settlement.

This is abundantly established in the cases of Garland v. Dover,
19 Maine, 441 ; Sanford v. Lebanon, 31 Maine, 124; Clinton v.

“ork, 26 Maine, 167.

In Garland v. Dover it was settled that minor children might
be still under the care and protection of the father, so that sup-
plies to them would interrupt the gaining of a settlement by him,
though they were not in his family at the time, and in each of the
cases above cited the question what will constitute an abandon-
ment or an emancipation is more or less discussed.

In Clinton v. York the relations subsisting between the father
and daughter greatly resembled in essential particulars those in
the case at bar. The court to whom the case was reported for
decision upon the law and fact appear to have held that such a
condition of things showed neither emancipation nor abandonment,
and to have inferred the father’s knowledge of the furnishing of
supplies by the town from the fact that the daughter was living
in the same town with him.

It is well settle that if the necessity for supplies exist, it is not
essential to-show that the recipient called for them, or that the
party whose settlement is thereby affected should have assented
to the furnishing of them by the town. If the supplies were actu-



248 EASTERN DISTRICT, 1873.

Eastport ». Lubec.

ally needed and were furnished, received and consumed, it suf-
fices. Corinna v. Exeter, 13 Maine, 328; Hampden v. Levant,
59 Maine, 560. The anger, indifference or false pride of a father
cannot be permitted to prevent the supply by the town authorities
of such aid as the pressing necessities of any member of his family,
or of any child not emancipated who is under his care, may re-
quire. If he knows of the existing need, and fails to furnish it
himself, so long as the parental and filial relations are not dis-
solved, the furnishing and reception of aid from the town must
have its legitimate effect upon his settlement.  Corinna v. Ezeter,
ubt supra ; Tremont v. Mount Desert, 36 Maine, 390.

Such a case belongs to a totally different class from Bangor v.
Readfield, where the child had left her father’s home without his
knowledge or consent, and the supplies were furnished by a distant
town, there being no evidence of any knowledge on his part that
she had fallen into distress.

There was evidence at the trial from which the jury might well
find that, late in the fall of 1854, while Reuben Lyons lived in
Pembroke, his daughter Fanny, then aged 15, left home on ac-
count of a quarrel with her step-mother, and went to her uncle
Robinson Leighton’s in the same town ; that while there, the at-
tention of the overseers of the poor was called to her asa person
needing relief ; that she actually was in such need ; that the over-
seers agreed with and paid Robinson Leighton for herboard ; that
they notified the defendant town, and that James Leighton, one
of the overseers of Lubec, came to attend to the case; that a con-
ference with Reuben Lyons, the father, failed to secure his inter-
vention in the matter. It is hardly supposable that Reuben Lyons,
living in the same town, could have been ignorant of this condi-
tion of things before this conference with the overseers of the two
towns. There is nothing to show abandonment or emancipation
up to that time. The supplies must be considered as having been
indirectly furnished to him.

The statements made by Reuben Lyons and James Leighton
upon cross-examination in their depositions taken by the defend-
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ants in support of the motion for a new trial on the ground of
newly discovered evidence, tend rather to corroborate the testi-
mony of Adna Leighton upon these points.

Motions overruled.

ArpprLeron, C. J., Warron, Dickerson, Danrorta and LissEy,
JJ., concurred.

Crry or Carais vs. Caaries R. WHIDDEN.

Money had and received. Authority and duty of city officials.

‘When one has money of a plaintiff, which in equity and good conscience he
ought to pay or refund, the law raises a promise on his part that he will do
so. Being under a moral obligation to pay, and the law implying a promise
to pay, a demand is unnecessary.

The representative of a town or city in the legistature is under no official ob-
ligation to attend to the prosecution or aid in the adjustment of its claims
against the state for reimbursement. Neither is the city solicitor. For such
services the representative or the city solicitor is entitled to a reasonable
compensation.

The city treasurer, as such, has no authority to contract with either as to the
rule of compensation for extra official services to be rendered by a repre-
sentative or solicitor of such city.

ON REPORT.

AssumesiT, by writ dated August 17, 1871, declaring upon a
count for money had and received, with a specification of the de-
mand to be proved under it, as $1304.03, received of the State of
Maine, as found due from the state to the city of Calais, less
" $15.58, leaving a balance of $1288.45 and interest thereon from
its reception by the defendant due from him to said city.

The defendant pleaded the general issue with a brief statement
denying that the action was instituted by competent authority ; al-
leging also that there was no demand made upon him for the money
before the suit was brought, and setting up a settlement of the
claim, before suit, between the defendant and the city treasurer,
and a ratification of that settlement by the plaintiffs who have

VOL. LXIV. 16
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never rescinded the same, nor returned the sum by them received
of the defendant thereon.

The plaintiffs proved that they had a claim agaiust the state,
for military supplies furnished during the war, amounting to
thirteen hundred and four dollars and three cents, which was
audited by the governor and council of 1870, agreeably to a
legislative resolve, passed February 26, 1869, and that sum al-
lowed; and that it was paid by the state treasurer’s draft to
the order of Mr. Whidden, who cashed the same at the Calais
National Bank, upon which it was drawn. The defendant in-
troduced a bill for services rendered to the city by him, con-
sisting of two items, one for collecting this $1304. of the state,
for which he charged $652, under an agreement with the treas-
urer to collect it “at the halves;” and the other for services and
expenses in making up rolls and lists of soldiers for allowance by
the state commissioners upon the assumption of municipal war-
debts, and collecting $25,458.33, at two and a half per cent.,
$636:45, making the total of his account $1288.45. In 1870 Mr.
‘Whidden represented Calais in the legislature till February 25,
1870, when he resigned. He was city solicitor during the muni-
cipal year of 1869-70. When Mr. Whidden returned from Augus-
ta he took with him the state treasurer’s check for this $1304.03,
and mentioned it to the city treasurer, and said he offered it
to that official. The mayor and four of the five aldermen were
soon after called together at Mr. Whidden’s office and there his
bill was presented and allowed, the treasurer being present, and
subsequently the mayor drew an order upon the treasurer for the
sum total of Mr. Whidden’s account and he passed that order for
$1288.45 and his own check for $15.58 to the treasurer in full
for the $1304.03 received of the statc as aforesaid. At the close
of the fiscal year the finance committee examined and approved
the treasurer’s account, including this item. The treasurer testi-
fied that when he told Mr. Whidden to charge halt what was to
be procured from the state for his services he (the witness) thought
the claim did not exceed two hundred dollars; he had retained
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no recollection that it was for so large a sum as it was, though the
original disbursements for the soldiers were made through him, as
treasurer, he having held that office over twenty years.

He also said that Mr. Duren, the only alderman absent when
the bill was presented at Mr. Whidden’s office, was the only mem-
ber of the finance committee who examined the treasurer’s account
at the close of the year.

The city government elected in the spring of 1870, repudiated °
the agreement and adjustment aforesaid with Mr. Whidden, and
the city solicitor of that year told him a suit would be commenced
unless the sum, he obtained in Augusta, was paid into the treasury.
Efforts to refer the dispute failing, the present proceedings were
instituted. Upon the evidence adduced, the question was submit-
ted to this court whether or not, upon the facts disclosed, the ac- -
tion could be maintained; if so, it was to stand for trial ; other-
wise, the plaintiffs were to be nonsuit.

The plaintiffs contended that there was a fixed salary attached
to the office of solicitor, which covered all the legal services ren-
dered by Mr. Whidden to the city while he held that position;
and that his going before the executive council was simply as the
representative of Calais at Augusta.

By the ordinances, no warrant upon the treasurer should be
drawn by the mayor unless the bill which it is to pay is approved
by the joint committee of accounts. No member of the common
council was present at the meeting of the aldermen at Mr.
‘Whidden’s office ; nor did any of the members of the common
council approve the bill; nor did the city clerk, who is ex officio,
the clerk of the board of aldermen attend, nor keep any record
of the meeting at Mr. Whidden’s office.

F. A. Pike and J. & G. F. Granger for the plaintiffs.

So soon as the defendant received the plaintiff’s money,in the
shape of a check payable to his own order, an action of assumpsit
would lie against him for not paying into the treasury as required
by the city charter and ordinances. He was liable so soon as he
took the check in that form. Floyd v. Day, 3 Mass.,403; Cof-
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Jin v. Coffin, T Maine, 298; Bliss v. Thompson, 4 Mass., 488;
Mason v. Waite, 17 Mass., 560 ; Hall v. Marston, 1d., 575 ;
Concord v. Delaney, 58 Maine, 309.

George Walker and Charles K. Whidden for the defendant.

The demand made by the city solicitor upon Mr. Whidden was
an unauthorized and therefore, ineffectual one, and did not justify
_ the institution of this suit.

If the city determined to rescind, or attempted to do so, the set-
tlement with Mr. Whidden, his checks and the city order should
have been returned to him.

A previous demand should have been made, by competent au-
thority. Emerson v. McNamara, 41 Maine, 565 ; Bisbee v.
Ham, 47 Maine, 543 ; Jones v. Hoar, 5 Pick., 285 ; 2 Greenl. on
Ev. § 117..

The city treasurer, being the custodian of the public funds, to
whom all other persons receiving the city’s money are, by the
charter and ordinances to pay them, it follows that his receipt is a
good discharge of the liability, and that he is the proper person
with whom to settle.

Mr. Whidden did not receive this money from the state by
virtue of any official relations between him and the city, but merely
as an attorney employed by the treasurer (in behalf of the city)
to collect the funds and account for them to him, which was done,
to the satisfaction of all concerned. If the treasurer has wronged
the city his bond is ample security that the wrong shall be rec-
tified.

ArprrroN, C. J. The question presented for our determina-
tion is whether upon the evidence offered by the plaintiffs irre-
spective of that in the defence, they are entitled to recover.

The plaintiff town having claims against the state for reim-
bursement, the legislature by resolve authorized the same to be
audited by the governor and council and an order to be drawn
for the amount found due. The defendant, who was then the city
solicitor of the plaintifi’s and their representative in the legisla-



WASHINGTON COUNTY. 253

Calais v. Whidden.

ture, appeared before the anditing board to procure the allowance
of the plaintiff’s claims. They were allowed to the amount of
$1304.03, for which sum the state treasurer drew an order on
the Calais National Bank in favor of the defendant, who indors-
ed the same and received the amount.

The defendant, then, had the funds of the plaintiff city in his
hands, for which he was bound to account. He received the order
as their agent to pay to them. The money received upon the
order was the plaintiff’s, and this action is brought to recover the
same.

I. It is objected, that the action cannot be maintained, because
there was no previons demand. But where one is proved to have
money of the plaintiffs in his hands, which, ez @quo et bono, he
ought to refund or pay over, the law will presume he promised so
to do and the jury are bound to find accordingly. Being under
legal and moral obligation to pay, the law implies a promise so to
do. No demand therefore was necessary. Stetson v. Howe, 31
Maine, 358; Hall v. Marston, 17 Mass., 575.

If a demand was necessary, there is evidence tending to show
that a demand was made on the defendant and that he was noti-
fied that a suit would be commenced in case of a failure to pay.

II. The authority to commence the suit is denied. But the
appearance of the plaintiffs’ attorney has not been called for sea-
sonably. If it had been, it appears by record evidence, that the
plaintiffs directed by vote the institution of this suit, and nothing
indicates on their part any desire that its prosecution should cease.

The plaintiffs, therefore, have made out a prima facie case.
But certain questions have been raised which it is expedient now
to determine,

The defendant, whether as the representative of the plaintiff
city, or as their solicitor, was under no official obligation to attend
to the prosecution or to aid in the adjustment of their claims
against the state for reimbursement. For his services in this be-
half he is entitled to a just and reasonable compensation.

The city treasurer, as such, had no authority to agree upon the
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rate of compensation for extra official service, and nothing is
shown from the records of the plaintiff corporation that he was
in any way authorized to make any agreement such as is alleged.
Its validity would be established only by subsequent ratification,
if that can be shown. , Action to stand for trial.

Curring, Warron, Barrows, Daxrorra and Prrers, JJ., con-
curred.

WiLLiam Devming vs. INnmasirants or Hourton.

Coupons in hands of innocent holder for value—when held valid.

By a special act of the legislature the town of Houlton was authorized to aid
in the construction of the Houlton Branch Railroad, by issuing serip with
annual interest coupons. The town voted to raise thirty thousagnd dollars,
payable in this manner as the work progressed: In an action to recover
interest upon these coupons it was held, that it was a matter within the
province of the selectmen and treasurer to ascertain and decide whether or
not the party contracting to build the railroad had complied with all the
conditions and pre-requisites to entitle them to the bonds and coupons; and
that their action was conclusive as between the defendants and innocent
holders of the bonds and coupons.

. O~ REPORT. .

Assumpstt, upon an account annexed, for money had and receiv-
ed, and special counts to recover $122.54, the amount of twenty
interest coupons-of six dollars each attached to bonds issued by the
defendants under the legislation, votes and acts referred to in the
opinion, with the interest upon them after maturity.

The general issue was pleaded, together with a brief statement
that the Houlton Branch Railroad Company was never legally or-
ganized, for several reasons mentioned ; that the contractors for
its construction did not carry out their contract according to its
terms, either as to the place where, or the time within which it was
to be built; that the bonds were received from the town officers by
one of the contractors in fraud of the town and by collusion be-
tween these persons; that the terms of the act of the legislature
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and of the contract, intended to secure the town from loss, were
never complied with ; that only two selectmen signed the bonds ;
that the legislature had no power to authorize the giving of the
money of the citizens of Houlton to persons residing in New
Brunswick to build a road only partly in said town and partly in
said foreign province.

The chief grievance of which the defendants complain, and
which led to their refusal to pay these coupons, was the location
and erection of the depot by the contractor who built the road ;
and is thus stated in the fourth item of the specifications of de-
fence :

IV. “That said Osburn was duly and seasonably notified by
the selectmen of said town who signed said contract in behalf of
the town, that said railroad must be built, and the depot located
at or near the business centre of the town and village, as required
by his contract; and that if not so built, it would be of little or no
value or benefit to the town, and that the town would not pay him
a dollar, if not built according to his contract. That said Osburn
replied in substance that he should not so build it, but should build
it as he pleased, and should locate the depot nearly or quite three
quarters of a mile from the business centre of said village and
town, and he did so build it, and he declared that he would rather
build said depot where he did build it even if he received no part
of the sum voted by the town. All of which was well known to
the persons who signed said bonds and coupons here offered in
evidence by the plaintiff.”

To give progress to the cause and settle the law, the presiding
justice ruled pro forma that the defence set up in the defendants’
brief statement is not open to them in this action; that the facts
offered by defendants to be proved are inadmissible, and excluded
them on the ground that it was a matter within the province of
the selectmen and treasurer of the town of Houlton for the time
being to ascertain and decide whether or not the party contracting
to build the said railroad had complied with all the conditions and
pre-requisites toentitle them to the bonds and coupons as stipulated
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in the contract, and that their action in the matter was final and
conclusive as between the defendants and innocent holders of the
bonds and coupons. _

‘Whereupon the action was taken from the jury to be submitted
to the full court upon the report of the presiding justice, and it is
agreed by the parties to this action that the full court may enter
. such judgment of nonsuit or default, or grant a new trial as in
their opinion the principles of law and justice may require.

D. D. Stewart and O. M. Herrin for the defendants.

A town, like a county, having no inherent right of legislation,
is strictly confined to the powers delegated to it in subscribing to
aid public improvements. Zhompson v. Lee County, 3 Wallace,
330 ; L'mery v. Mariaville, 56 Maine, 315 ; Starin v. Genoa,
23 N. Y., 449; People v. Smith, 45 N. Y., 773, 7181 ; 1 Dillon’s
Mun. Corps., § 106.

The acts required by the legislature to be done are conditions
precedent to the issuing of the bonds; and without their perform-
ance the bonds are void. 28 N. Y., 450.

Everybody is chargeable with knowledge of the action required
by public legislation. Knox County v. Aspinwall, 21 Howard,
543, 544,

These bonds. upon their face expressly refer to the acts and vote
by force of which they are issued and with which compliance must
be had. These terms and conditions precedent were that the cor-
poration should give bond to the town for the payment of princi-
pal and interest of this serip as each fell due, depositing an equal
amount of its own scrip with the town, and securing it by a mort-
gage of the road. These things were not done, as the defendants
offered to prove; though, really, the plaintiff, to entitle him to
recover, should have first proved that they were done. 23 N. Y.,
440 ; People v. Mead, 24 N. Y., 125; 1 Dillon’s Mun. Corps.,
§ 493. -

Certainly, the evidence offered was admissible in defence, even
if the plaintiff was an innocent holder for value, because it affects
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the power of the town to make the contract at all. Marsh v.
Lulton County, 10 Wallace, 683.

The act required, as a condition precedent, the exercise of “the
best judgment and discretion” of the town officers. The defence
offered was that it was not had, but that they acted collusively and
frandulently. This was such a non-compliance as to avoid the
bonds. Powell v. Tuttle, 3 Const., 396 ; Sherwood v. Reede, T
Hill, 431 ; Olmstead v. Elder, 1 Selden, 144 ; Jackson v. Hamp-
den, 16 Maine, 184, and 20 Maine, 37; Anderson v. Farnkam,
34 Maine, 161.

Proof of fraud in their inception should have been admitted, as
it would have thrown upon the plaintiff the burden of showing
that he was an innocent purchaser for value, before maturity—
which we deny. Smith v. Suc County, 11 Wallace, 139;
Aldrich v. Warren, 16 Maine, 465 ; Perrin v. Noyes, 39 Maine,
384 ; Gallagher v. Black, 44 Maine, 99.

R. 8, c. 1, § 4, item third, authorizing a majority of a board of
public officers to act, refers to their ordinary official duties under
general legislation, and not to the execution of a particular trust
under a special act.

The act authorized the issuing of bonds; i. e., instruments un-
der seal ; not of this scrip. Knight v. Barber,16 M. & W., 66.
The plaintiff should have shown, affirmatively, that the road
was built, as rearly as practicable and advisable, according to
Hartley’s survey, and not to the advice of Mr. Molyneux.

The declaration avers, in so many words, that these coupons fell
due upon the twentieth day of July, 1872, and that the plaintiff
became the lawful bearer of them on the twelfth day of the suec-
ceeding August; that is, he bought them a month after maturity.

. A. Pike and J. & G. F. Granger for the plaintiff.

This court was persuaded by counsel now arguing the reverse
that under authority to issue bonds a municipality could issue scrip;
and so decided in- Augusta Bank v. Augusta, 49 Maine, 507.

The allegation as to the time that the plaintiff became the holder
of this scrip is alleged under a videlicet ; and it was admitted that
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they were sold to him; and, virtually, that he was an innocent
purchaser; so no equities could be set up against him. Moran v.
Miami County, 2 Black, 722 Zabriskie v. Cleaveland Railroad
Company, 23 Howard, 400, and very many other more recent
cases decided by the same court.

The only condition precedent to the issue of the scrip was the
acceptance of the act by the railroad company, and by the town
of Houlton, of which no question is made. All the rest were con-
ditions subsequent. The very issuing of the instrument is evi-
dence of the existence of the circumstances justifying it, as is the
case with all negotiable paper. ZLexington v. Butler, 14 Wallace,
282, citing earlier cases determined in the same court. Commer-
cial Bank v. St. Croix Monufacturing Company, 23 Maine, 280.

The action of the town of Houlton, subsequently ratified by the
special act of 1869, e. 95, became the law of this contract. The
serip issued under it matured, payment was demanded and refused,
and that sustains this action. Awgusta Bank v. Augusta, 49
Maine, 507; ZRailroad Company v. County of Otoe, 16 Wal-
lace, 667.

Counsel also cited in support of this action many other cases
the tendency of which is apparent from the opinion in this case.

Avrrrron, C. J. By an act approved February 6, 1867, c. 216,
the Houlton Branch Railroad Company was incorporated with
authority to built a railroad “from some point in the town of
Houlton to some point on the east line of the state.”

By an act approved February 18, 1867, c¢. 287, the town of
Houlton was authorized to aid in the construction of the Houlton
Branch Railroad. By § 1 the town was empowered to loan its
credit to said company to the extent of fifty thousand dollars, if
sanctioned by a two-thirds vote of the legal voters at a public
town meeting called within a limited time and specifying the ob-
jects of such meeting.

By § 2 it is provided that, “apon the aeceptance of this act as
aforesaid, the selectmen of the town shall certify the same to the
town treasurer, and he shall issue to the directors of said company
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to be expended in the construction and furnishing of said road,
and the purchase of the right of way, the scrip of said town, pay-
able to the holder thereof, at the expiration of twenty years from
date, with coupons for interest attached, payable annually, to the
amount of ten thousand dollars, in sums of one hundred dollars
each, said scrip to be countersigned by the selectmen before issue.
And as the road shall progress towards completion, and in accord-
ance with the judgment of the selectmen of said town, for the time
being, the town treasurer may make further issue of said town
serip, countersigned by the selectmen, to the directors of said com-
pany, in suitable and convenient forms to the amount the town
shall have decided to loan, payable in like manner as the first
amount of issue.”

By subsequent sections, provision is made for security to be
given the town for the scrip issued, and its eventual repayment by
the railroad company. It is made the duty of the municipal offi-
cers to see that proper indemnity against loss is given simultane-
ously with the issue of the serip.

At a town meeting duly called on the twenty-third day of Nov-
ember, 1868, it was voted unanimously to accept the act approved
Febrnary 18, 1867, entitled “an act to authorize the town of
Houlton to aid the construction of the Honlton Branch Railroad,
and that the town loan its credit to the amount of thirty thousand
dollars in aid of the Houlton Branch Railroad ; ten thousand dol-
lars to be paid when the road is one-third built ; ten thousand dol-
lars when the road is two-thirds built ; and ten thousand dollars
when the road is completed, equipped and in runniug order.”

It was further voted unanimously, “to authorize the directors of
'said Houlton Branch Railroad Company and the selectmen of the
town, to contract with some party or parties, company or compa
nies, for the construction, equipment and running of said road, at
a cost to the town not to exceed thirty thousand dollars; and to
transfer and assign the chiarter of said company, and to lease said
road and all interest of the town and of the company therein, to
such party or parties, company or companies, in such way and
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manner and for such time as to insure the construction, equipment
and continuous running of said road.” '

By an act approved February 17, 1869, the doings of the town

at the meeting of the twenty-third of November, 1868, were made .
valid, and it was authorized to loan its credit to the extent of thirty
thousand dollars, and to make the contracts referred to in the votes
of the town.
. In pursuance of the authority thus conferred, the directors of
the railroad company and the selectmen of Houlton entered into
a contract on the thirtieth day of September, 1869, with Henry
Osburn and William Todd “to construct the Houlton Branch Rail-
road in accordance with the survey of James R. Hartley, late of
‘Woodstock, deceased, as nearly as practicable and advisable, to be
commenced forthwith, and to be completed and equipped in run-
ning order, with proper and necessary and suflicient rolling stock
on or before the first day of January, A. D., 1871.”

Bonds were issued for $10,000 as the first instalment under the
contract, and the coupons in suit were originally attached to the
bonds so issued.

It is admitted that the railroad has been constructed in accord-
ance with the advice and opinion of Charles Molyneux, a compe-
tent civil engineer ; that the necessary rolling stock has been pro-
vided ; and that the railroad has since been running in connection
with the New Brunswick and Canada Railway, and furnishes direct
communication with the European and North American Railroad
and the St. Stephen and Woodstock Branch Railroads.

The case finds the bonds were sold to the plaintiff. The fact of
a sale implies a consideration, and in the absence of proof of fraud
or deception, an adequate one. There is no denial in the specifi-
cations of defence that the plaintiff is a bona jfide holder before
the maturity of the coupons, and for a valuable consideration. In
the ordinary course of business the holder of a note or bill is pre-
sumed prime facie to be a holder for value. “The owner of a bill,”
remarks Lord Denman, in Arbouinv. Anderson, 1 Ad, & Ellis.,
New Rep., 498, “is entitled to recover upon it, if he came by it
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honestly. That fact is implied prima focie, by possession; and,
to meet the inference so raised, fraud, felony, or some such mat-
ter must be proved.”

As was remarked by Cliflord, J.,in City of Lexington v. But-
ler, 14 Wallace, 295 : “Issued by authority of law, as the bonds
purport to have been, and being by the regular indorsement
thereof made payable to bearer, they lawfully circulated from
holder to holder by delivery, and the plaintiff having purchased
four of the number in the market overt, became the lawful indor-
see and holder of the same, together with the coupons annexed,
and the interest secured by the coupons being unpaid, he instituted
the present suit to recover the amount. Evidently the prima
Jacie presumption in such a case is that the holder acquired the
bonds before they were due ; that he paid a valuable consideration
for the same; and that he took them without notice of any defect
which would render the instruments invalid.”

The presiding judge ruled pro forma *‘that the defence set up
in the defendants’ brief statement is not open to them in this ac-
tion ; that the facts offered to be proved are inadmissible, and ex-
cluded them upon the ground that, it was a matter within the prov-
ince of the selectmen and treasurer of the town of Houlton, for
.the time being, to ascertain and decide whether or not the party
contracting to build the railroad had complied with all the condi-
tions and pre-requisites to entitle them to the bonds and coupons
as stipulated in the contract; and that their action in this matter
is final and conclusive as between the defendants and innocent
holders of the bonds and coupons.”

It is apparent that the case comes before us upon the questicn
whether the various matters offered in the specifications of defence
would be available against bona fide or innocent holders of cou-
pons ; that the plaintiff is to be regarded as such, and that the
justice presiding must have understood that this was the question
to be submitted for our determination.

The possession of coupons is prima facie evidence that the
holder of them is the holder of the bonds from which they were.



262 EASTERN DISTRICT, 1874.

Deming ». Houlton.

cut off. McCoy v. Washington County,3 Wall,, Jr., C. C., 381.
It is not necessary to produce the bonds from which they are de-
tached to entitle the holder to maintain an action wpon them.
Awurora City v. West, T Wallace, 82.

The bonds were issued by the proper authorities of the town.
It was their duty to determine whether the preliminaries neces-
sary to give validity to the bonds had been complied with, before
issuing them ; and their determination is conclusive. Augusta
Bank v. Augusto, 49 Maine, 507. The same prineiple has been
fully affirmed by the supreme court of the United States. Zynde
v. The County, 16 Wallace, 6. In a suit against a town by a
bone fide holder of its bonds whose title accrued before maturity,
the corporation cannot show, by way of defence, where the cor-
poration has authority to issue such bonds, any want of compli-
ance with formalities required by the statute authorizing their
issue, or that there has been fraud in their agents issuing them.
Woods v. Lawrence County, 1 Black, 386; Mercer County v.
Hackett,1 Wallace, 83 5 Gelpcke v. Dubuque, 1d., 175 ; Grand
Chute v. Winegar, 15 Wallace, 356.

The bonds were signed by but two of the selectmen. This is
sufficient. By R. 8, ¢. 1, § 4, item 3, it is enacted that “words
giving authority to three or more persons authorize a majority to
act, when the enactment does not otherwise determine.” The en-
actments under which the coupons were issued do not “otherwise
determine.” ' '

The limits of the Houlton Branch Railroad are within this
state by the express language of its charter. The question as to
the right of the legislature to authorize the raising of money, or
of loaning credit to aid in the building of a railroad on foreign
soil, does not arise.

The bonds given to meet the first instalment may be valid,
though the subsequent ones were improvidently issned. By the
terms of the vote of the town, which received the sanction of the
legislature, they were to be issued before the completion of the
contract. The risk of its ultimate completion was upon the par-



WASHINGTON COUNTY. 263

State ». Shaw.

ty so issuing them, not the innocent purchaser. Besides, if once
rightly issued and binding, they cannot be defeated in the hands
of honest holders by the subsequent neglect of the officers of the
town in enforcing the contract for the construction of thé road, or
of the contractors in negligently completing their contract.

Besides, by c. 286, § 2, the selectmen were specially authorized,
as the road should progress, to issue scrip in accordance with their
judgment. Nothing is shown or offered to be shown that these
bonds and coupons were improperly issued. If issued in accord-
ance with their judgment, in the absence of fraud, they are binding
upon the town; and in case of fraud, the loss must fall on the
town rather than on a bona fide holder, ignorant of such fraud.

The specifications of defence cannot apply to the bonds issued
to meet the first instalment. There is no allegation that these
were issued in fraud of the town. The most that is said is that
the defendants shall so contend.

By the terms of the contract under which the railroad was
built, it was to be constructed in accordance with the survey of
James R. Hartley, “as nearly as practicable and advisable.” There
is no offer to show it was not so done. Besides, we must assume
that the selectmen and treasurer so regarded it—else they would
not have issued these bonds. Defendants defaulted.

Curring, Warrton, Barrows, Danrorra and Prrers, JJ.,
concurred.

State oF Maine vs. FaAverre Suaw ef als.

Organization of plantation—how effected.

The county commissioner, to whom application is made for the organization
of a plantation under acts of 1870, c. 121, is alone authorized to fix the place
of meeting for that purpose.

He cannot delegate this power to the persén to whom his warrant is ad-
dressed.

The officer’s return must show that the notices of the meeting were posted in
two conspicuous (as well as public) places.
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ON REPORT.

Tresrass quare clausum, for cutting timber upon the lots re-
served for public uses in Vanceboro plantation, between the twen-
ty-eighth* day of January, 1871, and the date of the writ. It
was concedeg that Mr. Shaw had the right so to cut prior to Jan-
nary 28, 1871, by virtue of a deed from the “state, and had not
lost it, unless the proceedings had upon that day, for an organiza-
tion of the township into a plantation, under acts of 1870, ¢. 121,
the provisions of which are recited in the opinion, were legally
sufficient for that purpose. This was the only question submitted;
and a nonsuit or default, without costs in either event, was to be
entered as its determination might require. '

Albert W. Puine for the state.

The effect to be given to the defendant’sdeed is statedin Bragg
v. Burleigh, 61 Maine, 444.

The notice of the meeting of January 28, 1871, was given, as
the return states, “according to law.” This is sufficient. Zuttle
v. Cary, 7T Maine, 426 ; Ford v. Clough, 8 Maine, 834 ; Bucks-
port v. Spofford, 12 Maine, 487; Saxton v. Nimms, 14 Mass.,
315 ; Thayer v. Stearns, 1 Pick., 109 ; Houghton v. Davenport,
28 Pick., 235, and cases there cited; Rand v. Wilder, 11 Cush.,
294,

The cases of State v. Williams, 25 Maine, 561, and others of -

later date, are governed by positive requirements of the statute as
to the return of the warning ofticer, and therefore do not conflict
with those above cited.

L. B. Harvey for the defendant, cited State v. Williams, 25
Maine, 561, and other similar cases, and raised the various objec-
tions to the proceedings had for the purpose of effecting an organ-
ization that are noticed in the opinion.

Arrrerox, C. J. This is an action of trespass quare clausum
Jregit against the defendants for cutting timber on No. 1, R. 4,
of Titcomb’s survey, called Vanceboro.
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The defendants justify under a deed from the state dated No-
vember 8, 1850, which confers the right to cut timber and grass
on the public lot in question, the right “to continue until the
tract or township shall be incorporated, or organized for planta-

- tion purposes.”

The organization upon which reliance is placed was under and
by virtue of the provisions of an act approved March 10, 1870,
c. 121, §§ 2 and 3.

By § 1, the county commissioners were to return to the secretary
of state every five years a description of townships containing
more than two hundred and fifty inhabitants.

By § 2, “immediately after making suchreturn said commission-
ers shall issue their warrant to one of the principal inhabitants of
each of such unincorporated townships, commanding him to no-
tify the inhabitants thereof, qualified to vote for governor, to as-
semble on a day and at a place named in the warrant, to choose
a moderator, clerk, three assessors, treasurer, collector of taxes,
constable, superintending school committee, and other necessary
plantation officers. Notice of such meeting is to be given by
posting an attested copy of the warrant therefor, in two public
and conspicuous places in the township, fourteen days before the
day of meeting. The warrant with such inhabitant’s return there-
on is to be returned to the meeting and the above named officers
shall be chosen and sworn.” .

By § 3, provision is made for the organization of townships con-
taining “any number of inhabitants.” It was under this section
that the alleged organization took place.

By this section, “any one or more of the county commissioners,
on written application signed by three or more persons qualified
as the constitution requires to be voters, &c., may issue a warrant
to one of them requiring him to warn a meeting of the qualified
voters of such place residing within the limits described in the
warrant . . the warrant, notice of meeting and proceedings there-
in to be the same as in the preceding section.”

The warrant issued by the county commissioner to whom ap-

VOL. LXIV. 17
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plication was made, was to notify the inhabitants of Vanceboro
proper “to meet at some central place in said Vanceboro, on Sat-
urday, the twenty-eighth day of January, 1871, at two o’clock in
the afternoon, by posting notices in two or more public places in
said Vanceboro, fourteen days before the time of said meeting to -
give in their votes for the choice of the following officers: first,
to choose a moderator to govern said meeting ; second, to choose
a clerk ; third, to choose three assessors for said plantation.”

It will be perceived that the warrant fails to comply with the
requirements of § 2, in not naming the place of meeting ; in
omitting most of the officers to be chosen; and in not requiring
that an attested copy of the warrant shall be posted in two pub-
lic and conspicuous places in said township.

The notice as given, notifies and warns the inhabitants to assem-
ble at the school house in said Vanceboro at the time designated
~ in the warrant. The place of meeting, it seems, was fixed and de-
termined, not by the county commissioner issuing the warrant as
required by § 2, but by the person to whom it was directed for
service and who was in no way authorized to name it.

The retarn to the warrant of the county commissioner is in
these words :

“Pursuant to the within warrant, I have notified the inhabi-
tants of Vanceboro, qualified as therein expressed, to meet at the
school house in Vanceboro, for the purposes therein expressed, by
posting up notices according to law. Geo. M. B. Seragur.”

The return is not dated. It cannot be known that the required
notice was given. It does not appear that notice was posted up
in two or more public places, nor, if so posted, that the places
were conspicuous, as the statute requires. It is certain that the
notice was not to choose the officers required by statute to be
chosen.

The warrant as issued by the county commissioner was not in
accordance with § 8. The return of Sprague fails to show that
the inhabitants were seasonably or legally notified, as required by
the same section. The notice was not posted up in two public
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and conspicnous places as the statute directs. State v. Williams,
25 Maine, 561; Fossett v. Bearce, 29 Maine, 5238 ; Bearce v.
Lossett, 34 Maine, 575; Brown v. Witham, 51 Maine, 29.

It not being shown that there has been an organization, such
as the statute requires, the plaintiff, by the agreement of parties,
must become nonsuit. Plaintiff nonsuit.

Warron, Barrows, Danrorta and Prrers, JJ., concurred.

StaTE OF MAINE vs. Amos C. BENNER.

Evidence. Practice.

It is in the discretion of the court to permit the counsel calling a witness to
propose to him leading questions, and to cross-examine him, when he is an
unwilling witness and adverse to the party by whom he is called.

The occasion for this permission is to be determined by the presiding ]ustlce,
and the granting of it is not subject to exception.

The limit of cross-examination as to collateral matters, allowable by a judge
at nisi prius, is matter of discretion.

When a witness, on whose evidence in part an indictment has been found,
but who is called by the prisoner, testifies at nisi prius, differently from
what he had done before the grand jury, a member of that panel is a com-
petent witness to prove what he stated before that body for the purpose of
contradicting and impeaching his testimony.

A witness cannot be cross-examined on collateral matters for the purpose of
subsequently contradicting and impeaching his testimony in relation to
such collateral subjects.

If the irresponsive answer of a witness is objectionable, the objection must
be taken at the time, and the court should be requested to have it stricken
out.

The statements of a witness, not under oath, are hearsay and receivable only
to contradict whathe may have said under oath, and to impeach his testi-
mony, and notas evidence of the facts stated.

‘It is not error to say to the jury that their verdict is not final and irreversible,
and that the evidence is to be reported to the governor and council for their
consideration and examination, and that after revising the evidence they may
order the execution of the sentence, or commute it, or pardon the offender.

When it is perceived that the court has misapprehended testimony, it is the
duty of the counsel at the time to call its attention to the subject, that the
correction may at once be made.
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It is no ground-of complaintthat the judge states to the jury the positions of
fact as respectively assumed, or claimed to exist, by the counsel on the one
side or the other, that they may more distinctly perceive the precise issues
presented for their decision. Indeed, it may be his duty so to do.

The utterance of falsehoods by the prisoner, by way of exculpation, the false-
hoods being established by satisfactory proof, is universally recognized as
circumstantial eviderice tending to establish his guilt, the inculpatory force
of whichis to be determined by the jury.

A hypothetical statement, which pre-supposes as its basis that the issue has
already been determined, is not an expression of an opinion ‘‘upon issues of
fact arising in the case,”” within the act of 1874, c. 212.

The opinion for the expression of which a new trial is to be granted, must be
a distinct and positive one, “upon issues of fact arising in the case.”

ON EXCEPTIONS.

InprorMenT, charging that Benner, in the night time of the
eighteenth of September, 1873, set fire to and consumed the
dwelling house, owned and then occupied by Charles P. Holland,
in Pembroke, in said county. The family then being in the house,
this was a capital offence, under our statutes. The respondent
was convicted. Numerous exceptions to the rulings at the trial,
and to the charge to the jury, were taken. Fully to understand
the first two it is necessary to transcribe a large portion of the
direct examination of Henry J. Motz, called as a witness by the
government. It must first be premised, however, that the respond-
ent’s wife left him and took refuge at Holland’s, within a week of
the fire ; and that, when Benner went after her, Mrs. Holland re-
monstrated against Mrs. Benner returning with Mr. Benner, who
became very much excited and enraged, and so conducted himself
that a warrant was issued against him and one of two men who
accompanied him and they were tried before Mr. Bailey, a trial
justice, on the seventeenth day of September, 1873, and the pris-
oner’s comrade (Bela Anthony,) was sentenced to pay a fine, but
it was paid by Benner, who immediately signed a complaint
against Holland for an illegal sale of intoxicating liquors; but
after the warrant against Holland had been put into a constable’s
hands, and before it was served, Benner came to Mr. Bailey, paid
for it and procured its recall, saying : “Perhaps you may want to
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know why I wish to withdraw the warrant. T wish to punish him
more than this.” He inquired what the punishment would be,
and on being told a fine of thirty dollars and costs, said, “it will
not be enough,” and asked “if he could not punish him more by
getting him indicted.” Being told he might, it he could get Hol-
land convicted as a common seller or for keeping a tippling shop,
but that it was doubtful if the facts would sustain either of those
charges, he exclaimed: “Damn him, I want to punish him more !”
The magistrate expostulated with him, telling him that Holland
was a simple sort of a man, of no great information, an innocent
fellow, and that he had better let it drop; but Benner said: “By
God, I will have revenge for what he has done to me.” Finding
remonstrance useless, Mr. Bailey said no more, and Mr. Benner
(and a man with him whom Bailey did not recognize) left M.
Bailey’s house, distant two or three miles from Holland’s, at just
fifteen minutes before nine o’clock as that gentleman (Bailey) no-
cited when he passed through his dining-room after closing the
door behind them. Mr. Holland's house was discovered to be on
fire between ten and eleven o’clock of that same night. Among
the last articles carried out by Mr. Holland was his pendulum
clock, which he laid down upon the grass, and it was stopped at
five minutes of eleven. The precise moment of Benner’s leaving
Mr. Bailey’s was impressed upon that gentleman’s mind when he
heard of the fire the next day. Mrs. Holland and a Mrs. Carter
who was visiting her at the time of the fire swore to seeing Ben-
ner looking into the window of Mr. Holland’s house about ten
o’clock, just before they retired. Mrs. Carter first saw him and
called Mrs. Holland’s attention to him. Directly after this Mrs.
Holland went up stairs to bed and told her husband that Benner
was round the house, to which he replied she was always surmis-
ing something. Iler last act before going up stairs was to wind
the clock, and she noticed it was ten o’clock.

While Mr. Motz, the witness before mentioned, was under ex-
amination by the state attorney he wuas asked if he was at the
tral of Benner before Mr. Bailey on the seventeenth of September,
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1873, and if he saw the prisoner there. He replied affirmatively,
and that he had a conversation with Benner, because he (witness)
always talked with everybody he met. He was then interrogated
as to whether or not the conversation was respecting Holland’s
wife, and responded that something was said by Benner; that she
swore to a lie; should not come upon his premises ; and if she
came into his house he would kick her out of doors, “or something
like that.” He then testified to meeting the prisoner at a Mr.
Anthony’s in the evening after the trial, and to the conversation
had there, in which Benner told about his going to Holland’s atter
his (Benner’s) wife and child, and having borrowed a revolver of
Jim Robinson to carry with him there. The following colloguy
then ensned :

. “Do you remember anything that he said about Mr. Hol-
land, there at Anthony’s?’ _Ans. “Yes. He said he thought
Charles Holland told the truth as near as he (Benner) could tell
it himself. He said he found no fault with him, and he never
paid any money with so good a heart as he paid that fine.”

Q. “What did he say about Mrs. Holland?” Ans. “I don’t
remember what he did say ; but he did not like her so well as he
did ‘Charley, I can tell you that.”

¢. “Did he make any threats against the Hollands ?” Ans.
“He made none against Charley Holland. He said Mrs. Holland
should not come into his house.”

¢. “Did he say anything about their buildings at Anthony’s %’
Ans. “I don’t think he did say anything about his buildings.”

¢. “Don’t you remember anything he said about Mrs. Holland
at that place?’ 4ns. “I don’t remember the words, but he didn’t
like her very well. It has been so long I can’t remember the
words.”

@. “Tell it as near as you can, Mr. Motz.” Ans. “About as
much as I heard him say was that she swore to a lie, and she
should not come to his house again ; if she did, he would kick her
out.”

@. “Did he say anything about burning ¥’ Ans, “Well”-=



WASHINGTON COUNTY. 271

State v. Benner.

[Objection interposed by Mr. McNichol, who said to the court:
“Does your honor admit that ¢’ and the judge replied: “Yes, to
this witness. He is an unwilling witness.”] The question was
then repeated, in the same words. Ans. “Well, my memory is
80 poor I don’t want to say anything about it. We talked there
a good .deal, one way and another. I don’t know”—

. “What did he say, if anything, about burning? Give the
substance.” Amns. “I think he did not say nothing about burning
the house.”

Q. “Well, about burning Mrs. Holland then ?” [Objection in-
terposed.] Ans. “I don’t think he said anything about that.”

@. “Did he say anything about burning anything connected
with the Hollands?” _Ans. “Well, not really; I don’t think he
did. He kind o’ langhed and said, ‘Bela, if they did take $15
out of us, we will live on roast beef the rest of the winter; or
something like that.”

. “Can you recollect anything that was said about burning %’
Ans. “I don’t think T can. I don’t seem to recollect.”

€. “Was nothing said about burning there by him that night?”
[Objected to.] Amns. “I don’t know but he might have said it was
no matter if the damned old coop was burned up, but I did not
hear him say that he would burn it up. I guess that was about
all that was said.”

@. [By THE courr.] “Do you know that he did say that about
the old coop ¥  Ans. “Well, I should say that he did. I guess
he did.”

¢. “Now, what else did he say about the coop, or burning
Mrs. Holland ¥ Ans. “I did not hear him say anything about
burning Mrs. Holland.”

@. “Did he say, ‘damn her, he wished she was burned up ¥ ”
Ans. “Well, it was said there, but I don’t remember of him say-
ing it. There was something of that kind said there. That comes
pretty nigh to it. The prisoner did not say it. The prisoner was
present.”

@. “Did he say it would be better for her, or the world, if she
was burned up ¥’ Ans. “No, sir.”
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. “Did he say what he would do if his wife went there again ?”
Amns. “He said she should not go there. I don’t know as I can
tell you what was said. There was a good deal said.”

@. “I am only asking what he said upon that point?’ _Ans.
“He said she should not go there again.”

@. “Did he say what he would do, if she did ?” [Objection
made.] Ans. “I want to think—1I have nothing against anybody.
I think there was something said about burning the damned old
coop up, but I don’t know who said it. I don’t think I heard him
say s0.”

@. “Did he say, ‘Susie, if you go there again, I will burn the
damned old coop up?” [Objection noted.] Ans. “Well, I
think he did.” /

The direct examination was pursued till it was drawn out that
the witness went straight from the trial at Bailey’s to Eben An-
thony’s, where Bela Anthony and his wife lived, and was there
two hours, during which the talk he heard was had ; and that the
next morning he went half a mile, to the place where he supposed
Holland would be at work, and failing to find him went again in
the evening and staid till nine o’clock, but he did not come. The
following questions were then put to the witness:

. “What did you go to see him for?” Ans. “I wanted to
have alittle talk with him.”

. “For what purpose ¥’ [Objected to and excluded, unless
connected with the case.]

@. “Did you go to see Charles Holland in consequence of what
you heard Benner say the night before at Eben Anthony’s?”
Ans. “Yes, I did.”

¢. “Did you go to see him in consequence of what you heard
the prisoner say about burning ¢ [Objected.] Ans. “No, sir, I
did not hear him say anything but—Did you want me to tell you
what I went for? I went up the next morning, and he was not
there ; and I went the next night, the night the house was burned,
to tell him that if I was him, I would get my hay and barn in-
sured.”
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@. “And was that what you went in the morning for > Ans.
“Yes; and I went at night for that purpose.”

To the overruling of their objections to the foregoing interrog-
atories the respondent’s counsel excepted.

From the testimony of John H. Benner, brother to the defend-
ant, and summouned by him, it appeared that it was he who called
with the respondent at Mr. Bailey’s upon the night of the fire;
and he swore that he took Cris. (the defendant) to Pembroke and
carried him nearly home; and that, from his statement, they
must have been several miles distant when the fire was set, and
that they did not pass Holland’s house that night, returning home
(as they came) by a shorter road. In the course of his testimony
he volunteered a remark as to what it was before the grand jury;
and at a later stage ot the trial, Charles Cary, foreman of the
grand jury which found the indictment, was called to prove that
John H. Benner and Bela Anthony made statements before the
grand jury very materially different from, and entirely irreconcil-
able with, those made when testifying for the defence upon the
trial. To the admission of the testimony of Mr. Cary, as to what
transpired before the grand jury, the defendant’s counsel strenu-
ously objected, but it was received.

It came out in evidence that a civil action had been commenced
by Charles P. Holland against Amos C. Benner, to recover the
value of the property destroyed by this fire. On cross-examina-
tion, Holland was asked if he did not tell Mr. Lincoln that he did
not direct these proceedings, and that he was going down to stop
them. His reply was that he did not say so; and the defendant
while putting in his testimony on his part, called Mr. Lincoln, and
proposed to show by him that Holland did say this to Lincoln;
but the court excluded it ; saying to counsel that the inquiry was
collateral, and the answer obtained binding.

Emilus W. Carter, a neighbor of Holland’s, called in defence,
testified to being at the fire till the house burned down. He was
asked if anything was said there that night about seeing Benner
there; but the state attorney objecting, he was not permitted to
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answer. He was then asked if he heard anything said about see-
ing anybody there ; andno objection being interposed, replied that
he did not. The defence excepted to the exclusion of the former
question.

Jacob R. Sinclair, called in rebuttal by the government, testi-
fied to fishing at a designated bridge on the night of September
18, 1873, with other persons, so that he could have seen Benner
had he passed that way, as claimed by him and his brother John.
One of the two persons who were with Mr. Sinclair testified to
seeing and talking with Benner upon that bridge about ten o’clock
that night, but Mr. Sinclair and his other comrade denied it. The
defence, to show Sinclair might have been mistaken as to the
night, asked him if he did not go to his home, some distance off,
after the mill in which he worked was closed in August, and he
said that he went home on Saturdays and returned to work in the
mill on Monday. The question was then put: “Didn’t you come
back and go into that mill Tuesday ¥ Ans. “If they sent word
for me to come I did.”

Q. “You didn’t come till they sent for you?’ Ans. “If I was
fishing”—Here the court interposed with the remark that it was
no matter where he was at any other time if he was there on the
night of the eighteenth of September; to which exclusion and
remark the defendant excepted.

Exceptions were also taken to the following passages of the
charge to the jury: “Now, gentlemen, it is contended here that
if the prisoner is convicted he goes to the gallows. Well, it is
only one step in that direction, and that step may be retraced. It
does mnot follow that he will be hung if your verdict should be
against him, therefore your responsibility is not so great as con-
tended. Other tribunals have responsibilities. The court, your-
selves, and the chief exccutive of the state, all share the reépon-
sibilities ; because if your verdict should be guilty, this may come
before the court, and the whole of the evidence be reviewed, and
if they are satisfied your verdict is wrong they will set it aside.
But if not so satisfied, then the sentence prescribed by law is pro-
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nounced, and that is that he shall be hung. But the responsibil-
ity does not stop there. The whole of the evidence, according
to the law of Maine, has to be reported to the governor and coun-
cil. Every particle of the evidence must be reported and exam-
ined, and if the governor is satisfied that the verdict is not right,
or not clearly right, he is anthorized—and the statute says
after the person has been imprisoned for one year—that he shall,
after revising the evidence, then either pardon, or commute,
.or execute the sentence. One of these three things it is his im-
perative duty.to do. He may pardon, if he thinks the testimony
not sufficient to warrant a verdict ; or may commute to imprison-
ment for life ; or issue his warrant for execution, as presecribed
for this offence. Now, gentlemen, we know, notwithstanding that
imperative declaration of the statute, that statute has been disre-
garded for a series of years. Why it has been so, it is not for me
to say. There are a number of individuals in the state prison,
who have been there for years, under the sentence of death, and
there has been no pardon,no commutation, and no execution. . .
. . So, gentlemen, you see you are only one of the co-ordinate tri-
bunals, sitting in the administration of justice. Now, gentlemen,
these remarks are general, and have no particular application to
this case, only to show that your jurisdiction is in aid of the other
tribunals of the state, and that if you make a mistake it can be
remedied; and that the individual, if convicted, does not go direct-
ly to the gallows ; it is a step in that direction which may be
retraced.”. oo i e e e
“It seems that on the evening of the eighteenth of September
last he (the prisoner) was seen at Mr. Bailey’s, the magistrate’s,
and you recollect the circumstances why he was there. Naw, at
the time he started from that place, Mr. Bailey says it was fifteen
minutes before nine in the evening. Where did he go ? Did he
take the route passing by Holland’s and fire the house, and then
go in a direct course home, or did he take another route ¢ Now,
the theory of the government is, and they have introduced testi-
mony tending to show it, that he took the route passing by Hol-



276 EASTERN DISTRICT, 1874.

State v. Benner.

land’s house, fired the building, and arrived home after the build-
ing was in flames. On the other hand, it is contended in the de-
fence, that he took another route, which did not pass that house,
and was seen at various places, at particular times, and arrived
home about ten o’clock, before the house was seen to be on fire.
There is the question : and after all, it depends principally upon
the question of time. If he arrived home at ten o’clock, and be-
fore this house was consumed, or in flames, of courseit is not con-
tended that he can be the guilty party. On the other hand, if he
has falsified, and it follows from the testimony that he arrived
home long after the house was consumed, it is a circumstance and
“strong evidence of his guilt, because it is a fact that if a man un-
dertakes to prove that he wasin a different place, and the testi-
mony shows to the contrary, it is a circumstance, though not con-
clusive of his guilt. Then, gentlemen, consider the testimony in
relation to those two theories, that on the part of the government
and on the part of the defence. Look at all of the testimony, and
scrutinize it carefully. It is conflicting. Witnesses upon the stand
make certain statements, and other witnesses are called to swear
that they made other statements at other times, which goes to dis-
credit their statements. The prisoner and.his brother John are
introduced. If the prisoner is guilty, you must come to the con-
clusion that his brother John was a confederate. You see, there-
" fore, how they are situated, and the motive to falsify, if he is
guilty. The prisoner is a competent witness, made so by the law;
still, the force and effect of his testimony is wholly for your con-
sideration. You may disregard it entirely, or you may give it
full weight. It is altogether a subject for your own consideration.
Then, gentlemen, there is another question, and that is whether
the fire was accidental. If it was an accident, why then the pris-
oner could not have set it. . . . .. Then, it is contended that
there were two individuals who saw Benner there before the fire
on this evening, and you have heard the testimony and the argu-
ments in relation to that. If you believe that he was there, then
perhaps you would not hesitate to believe that he was the perpe-



WASHINGTON COUNTY. 277

State v. Benner.

trator of this crime. Then, it is said that he made threats to burn
the building. When he was at Bailey’s, he swore, by God, that
he would have revenge, on the same night that the building was
burned, and it is contended that he carried the threat into execu-
tion. You have heard the testimony and the arguments, and
judge you whether that threat was executed or not. The defence
then introduced the prisoner’s good character. You have heard
that, and there was no controversy about it,” &e., &c. . . . . ..

Joseph Granger and A. McNickol for the respondent.

The counsel argued insupport of their exceptions to the leading
questions asked Motz by the state attorney, and the inquiry as
to the purpose, for which that witness tried to find Holland; to
the introduction of Cary’s testimony as to what was stated before
the grand jury, citing 1 Greenl. on Ev., § 252; Roscoe’s Crim.
Ev.,150; 2 Starkie on Ev., 232; Bishop’s Crim. Proc., § 738;
MeLellan v. Richardson, 13 Maine, 82, and State v. Knight, 43
Maine, 11 and 128 to the exclusion of Lincoln’s statement of
what Holland told him about seeing Benner, and of Hobart and
Gardner’s testimony as to what Holland said about suspecting
anybody of being the incendiary—(which the judge excluded
with the remark, “That is not material”) ;—and of Carter’s state-
ment whether or not anything was said at Holland’s at or after
the fire (on that night) about seeing Benner there; to the exclu-
sion of and comment upon question proposed to Sinclair; to so
much of the charge as tended to diminish the juror’s sense of
responsibility ; to the reference to the statement of the time, as
fixed by Bailey; to the assumption by the court that the govern-
ment had a theory which the testimony tended to prove; to the
statement that, after all, it was principally a question of time; (as
it was claimed these last two matters were questions of fact to be
submitted to the jury without comment, under the act of 1874,
c. 212); to the instruction as to the effect of its being satisfactorily
proved that Benner lied about his whercabouts and the time of
his arrival home; to that saying that if the prisoner was guilty,
his brother John must have been his confederate, &e.; to that
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stating that a belief that Benner was seen at Holland’s that night
might lead to a conclusion of his guilt ; and to the assumption, as
an undisputed fact, that the prisoner did say at Bailey’s that by
God, he would have revenge, &c.

H. M. Plaisted, attorney general, for the state..

The attorney general argued ably and elaborately in support of
the rulings and instructions of the court; citing in support of his
method of examining the government witness, Motz ; 1 Starkie on
Ev.,132; 1 Philipson Ev., 205; 2 Graham & Waterman on New
Trials, 694; Stratford v. Sanford, 9 Conn., 275.

As to the right to introduce Cary’s testimony as to the evidence
before the grand jury he cited; Commonwealth v. Hill, 11 Cush.,
137; Commonwealth v. Mead,12 Gray, 167, and cases there cited ;
Burnham v. Hatfield, 5 Blackf., (Ind.,) 21; State v. Broughton,
7 Iredell, (No. Car.,) 96 ; Sands v. Robinson, 12 Smedes & Mar-
shall, (Miss.,) 704; Low’s case, 4 Maine, 440; 1 Bishop’s Crim.
Proc., § 859, 729; 1 Archbold’s Crim. Prac. & Plead., 488,
and note.

To the propriety of the exclusion of testimony to contradict
upon collateral matters, elicited by cross-examination; Ware v.
Ware, 8 Maine, 42 ; Page v. Homans, 14 Maine, 478; People v.
McGinnis, 1 Parker’s Crim. Rep. 387; Seavey v. Washburn, 19
N. H,, 351; State v. Theban, 30 Vt., 100.

The respondent was not injured by the exclusion of the ques-
tion put to Carter about Benner being seen at Holland’s upon the
night of the fire, since it was embraced in the next gnestion asked
and answered without objection. Hogg v. Babcock, 41 Maine,
3475 Pope v. Machias Water Power Co., 52 Maine, 535.

The remarks of the judge in his charge, as to the divided respon-
‘sibility of the jury were of same purport as those of Judge Bige-
low, in the Hersey trial, and of Judge Walton in the Lowell case,
and no stronger in expression.

Arpreron, C. J. Numerous exceptions have been alleged to
the rulings and instructions of the justice presiding at the trial of
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the respondent. Those exceptions we propose to consider and
discuss in the order of their presentation.

I. Henry J. Motz was called as a witness by the state. The
objection is taken that he was cross-examined by the attorney
general, and that leading questions were proposed to him.

The answers of a witness, honest and favorable to the party
calling him, will obviously depend on the questions proposed.
But the party calling will only propose those favorable to his in-
terests. His interrogation will naturally be one sided and the
answers partial and incomplete—the inevitable result of incom-
plete and partial inquiry. Interrogation ex adwverso, then, isindis-
pensable—that thereby the errors of indistinctness, incompleteness,
or incorrectness may bhe removed and the material facts developed
fully, distinetly and correctly.

The witness called, being favorable to the party calling him and
dishonest, the necessity of interrogation as a means of extracting
the truth is at once perceived, and its value indgfinitely increased.
Is the witness indistinct, the needed inquiries remove all indistinct-
ness. Is he incomplete, interrogation is the natural and obvious
mode of obtaining the desired fullness and completeness. Is he
incorrect, inquiry is the only way of detecting and rectifying in-
correctness. Important as is the whole truth to correct decision,
its attainment will be endangered unless the right of interrogation
and cross-intérrogation be conceded to the parties litigant to ena-
ble them to elicit such facts as from inadvertence, want of mem-
ory, inattention, sinister bias, or intentional mendacity may have
been omitted.

But it may happen that the witness may be ad.verse in sympathy
and interest to the party by whom heis called. Cross-examination
of an opponent’s witness is allowable. Why? DBecause, being
called by him, it has been imagined that there was some tie of sym-
pathy or interest, which would induce partiality on the part of the
witness in favor of the party, who called him. If the witness is
from any cause adverse to the party calling him, the same reasoning
which anthorizes and sanctions cross-examination, more or less rig-
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orous, equally requires it when the party finds that the witness, whom
the necessities of his case has compelled him to call, is adverse in
feeling, is reluctant to disclose what he knows, is evasive or false.
Important as interrogation may be, if the witness is friendly, to
remove uncertainty and indistinctness, and to give fullness and
clearness, doubly important is it, if the witness be dishonest and
adverse, to extract from reluctant lips, facts concealed from sym-
pathy, secreted from interest, or withheld from dishonesty. Cross-
. examination may be as necessary to elicit the truth from one’s
own, as from one’s opponent’s witness. When the necessity ex-
ists, equal latitude should be allowed in the one case as in the
other. The occasion for the exercise of this right must be deter-
mined by the justice presiding. It can be by no one else. Its
allowance is a matter of discretion, and not the subject of excep-
tion.

The presiding justice, finding Motz to be an unwilling witness
for the state, allowed leading questions to be proposed; and per-
mitted him to be cross-examined by the counsel calling him.
This was in manifest furtherance of justice and in entire accord-
ance with judicial decisions. Moody v. Rowell, 17 Pick., 490 ;
Yorkv. Pease, 2 Gray, 282 ; Green v. Gould, 3 Allen, 465.

II. Where a witness, called by a party, appears adverse in in-
terest to the party calling him, the presiding justice may, in his dis-
cretion, permit the party so calling him to ask leading questions.
This permission is discretionary on his part, and not subject to
exception. The presiding judge seeing and hearing the witness,
and ohserving his manner, is best able to determine whether he
is hostile to the party calling him. In the present case, the pre-
siding justice did Uetermine that Motz was an unwilling witness,
and one to whom leading questions might properly be proposed
and his conclusion is not open to revision.

The answers of Motz being objected to, it may not be amiss to
note what preceded the remark of the witness which is alleged as
a ground for setting aside the verdict. The witness stated with-
out objection that he went to see Holland and have a little talk
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with him. He was then asked : “For what purpose,” he wanted
to have a talk with him ? This was objected to, and the objection
sustained, “unless connected with the case.” The witness was
then permitted to say that he 'saw Holland in consequence of what
he heard the night before. But this was harmless and immaterial.
The court admitted these immaterial inquiries to ascertain if the
former question had “any connection with the case,” that being
the purpose for which they were proposed. The witness had said
previously that he thought the prisoner had said he would “burn
the damned old coop up.”

The witness was then asked: “Did you go to see him in conse-
quence of what you heard the prisoner say about burning ?” To
this question an objection was noted. The answer was: “No,
sir: I did not hear him say anything.” This constituted a full
and complete answer to the question and furnishes no ground
whatever of complaint.

The witness then, of his own motion, says: “But did you want
me to tell you what I went for? I went up the next morning to
see him, and he was not there, and I went the next night, the
night the house was burned, to tell him that if I was him I would
get my hay and barn insured.” The question proposed by the
government had been answered. The question proposed by the
witness was not objected to nor was his answer thereto. The
counse] for the prisoner should at once have objected to the in-
quiry, and moved to have it stricken out. '

The court was not in fault. The counsel for the prisoner might
have objected to the irresponsive remarks of the witness. He
neither objected to them, nor moved to have them stricken out.
There is rarely a trial in which witnesses do not make remarks
which, upon strict law, are inadmissible. The proper course is to
act at once, and object.

But if counsel allow irresponsive answers to be made with-
out moving to have them stricken out, and without objection, and
still can have exceptions, no verdict can be safe. The judge is
not notified that the counsel will except to the testimory and has

YOL. LXIV. 18
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a right to assume that no objection is relied upon, as none is
made. If it had been, we must assume the ruling would have
been correct. To permit this sort of practice would be to defeat
the very ends of justice, and to encourage trickery and fraud.
“Not having disclosed the character and ground of his objection,”
as Barrows, J., remarks, in 61 Maine, 175, “at the time, when, if
it had any substance, he should have done, he cannot be permitted
to wait with it as a cause for a new trial. Honest dealing with
the court and the opposite party in a case, civil and criminal, re-
quires that where an objection is made to a piece of testimony,
apparently relevant and competent, . . the objection should be
specifically set forth.” DBut here no objection was even made.
No action of the court was asked for; nor was the judge’s atten-
tion called to the matter as it should have been.

111. John H. Benner, a brother of the defendant, was sum-
moned as a witness and testified before the grand jury by whom
the indictment was found. On the trial at nisi prius he was
called as witness by and testified in favor of the prisoner. His
testimony was material and exculpatory. The government called
the foreman of the grand jury, by whom it was proved that the wit-
ness, in his examination before that body, had made statements
under oath adverse to, and materially different from those to
which he testified before the traverse jury. To this testimony the
counsel for the prisoner objected.

Truth is desirable, from whatever source obtained. It is the
very basis of justice. The exclusion of evidence is the exclusion
of the very means of arriving at just conclusions. Exclude all
evidence and the sacred lot alone remains as the foundation of
judicial decision.

It is a rule of the common law, that the testimony of a witness
may be contradicted by different and varying statements made at
other and different times, either under oath or not. The evidence
to the introduction of which exception is taken, is of that character.
The truth from the lips of a grand juror is as important as from
those of any other person. When his testimony is required in
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the administration of the law, why should not his testimony be
received ?

A witness testifies to one set of facts before the grand jury. Be-
fore the traverse jury he testifies to another statement, differing
from, and contradictory to his former statement in every essential
particular. He has committed perjury in the one case or the other.

Truth is as desirable before the grand jury as before any judi-
cial tribunal. The whole criminal jurisdiction of the state rests
primarily with them. Indictments are found and trials had in
consequence of their proceedings. Is perjury no offence in their
presence? Can it be committed before them alone without in-
famy, and without fear of punishment? Is the grand inquest of
the county, whose duty it is to “diligently inquire and true pre-
sentment make of all matters and things given” them “in charge,”
to be prohibited from the investigation of crimes committed in its
presence?

The witness, it may be, told the truth before the grand jury.
On the trial, suborned, seduced by sympathy, or swerved by
prejudice, his statements false, perjurious, tending to the exculpa-
tion of the guilty prisoner, are offered in evidence. Are they to
pass without contradiction or refutation, when the means of con-
tradiction and refutation are at hand? Is the guilty prisoner to
escape? The witness may be impeached by other and opposing
statements made elsewhere. Is a grand juror any the less relia-
ble, or any the less competent as a witness, than any other citizen,
who may not have been a member of that body? Is a guilty and
perjured witness to triumph in his crime? Or shall all the facts
necessary to a just decision be disclosed, and the right prevail ¢
The witness may be false against the prisoner. Is innocence to
suffer the penalty of guilt when the testimony necessary for its
proof is so readily accessible ?

It is an axiom in thelaw of evidence that no testimony should be
rejected unless greater evil is seen as likely to arise from its admission
than from its rejection. What possible evils can arise from this evi-
dence? Wherein does the testimonial trustworthiness of a grand
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juror differ from that of any other citizen ¢ What matters it whether
he heard the contradictory and impeaching story of the witness in
the street, or under oath and in the deliberations of the grand jury
room—save that in the latter case it would be uttered under
the highest sanctions for testimonial veracity. Let this evidence
be excluded, and to the precise extent of the exclusion, the means
for arriving at correct conclusions are withheld from the consider-
ation of the jury. Injustice is done. The guilty escape. The
innocent are punished. Such are, or may be, the results from the
exclusion of relevant and material testimony. .

It would be a strange and anomalous principle of public policy,
which should specially clothe with impunity crime committed in
the presence of a body impannelled to inquire into its existence,
and when found to exist, to present it for punishment. It would
be a discreditable denial of justice, which should exclude material
and relevant testimony, whether needed for the conviction of the
criminal, or required for the exculpation of the innocent. Where
would be the policy of licensing mendacity without the fear of
contradiction or of punishment?

It is apparent, therefore, that so far as the great end of judicial
administration—justice—is concerned, there can be no principle of
public policy requiring the exclusion of the evidence by a grand
juror of the testimony of a witness before his body whenever it
may become necessary for the ascertainment of the trath.

But it is urged that the secrets of the grand jury must be pro-
tected—that the oath of the grand juror prohibits their utterance.
The juror is sworn the state’s counsel, his fellows’, and his own, to
keep secret. But the oath of the grand juror does not prohibit
his testifying what was done before the grand jury when the evi-
dence is required for the purposes of public justice or the establish-
ment of private rights. Burnham v. Hatfield, 5 Blackf., 21.
“It seems to us,” observes Ruftin, C. J., in the State v. Brough-
ton, T Iredell, 96, “that the witness (who testifies before the grand
jury) has no privilege to have his testimony treated as a confiden-
tial communication, but that he ought to be considered as depos- -
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ing under all the obligations of an oath in judicial proceedings
and, therefore, that the oath of the grand juror is no legal or
moral impediment to his solemn examination under the direction
of a court, as to evidence before him, whenever it becomes ma-
terial to the administration of justice.” To the same effect was the
decision of the supreme court of Indiana in Perkins v. The State,
4 Ind., 222. In Com.v. I{ill, 11 Cush., 137, a member of the
grand jury which fonnd an indictment was held to be a competent
witness on trial to prove that a certain person did not testify before
the grand jury. In Com.v. Mead, 12 Gray, 167, it was held
that the defendant for the purpose of impeaching a witness for
the commonwealth, on the trial of an indictment, might prove that
he testified differently before the grand jury. So, if to impeach a
witness, evidence is offered of statements made by him before the
grand jury, he may testify in rebuttal what those statements were.
Way v. Butterworth, 106 Mass.,75.  When a witness testifies dif-
ferently in the trial before the petit jury from what he did before
the grand jury, the grand jurors may be called to contradict him
whether his testimony is favorable or adverse to the prisoner.
So, in all cases when necessary for the protection of the rights of
parties, whether civil or criminal, grand jurors may be witnesses.
Such seems the result of the most carefully considered decisions in
this country.

In ZLow’s case, 4 Maine, 440, it washeld that grand jurors might
be examined as witnesses in court to the question whether twelve of
the panel concurred or not in the finding of a bill of indictment.
If the counsel of the grand jurors is to be kept secret at all
events, the votes of the grand jurors are certainly as much a mat-
ter of secrecy as anything done or testified to before them. The
action of a grand juror is more especially a matter of his own
counsel than any statement of any one else before his body. The
assertion that less than twelve concurred in an indictment involves
necessarily the assertion of who did and of who did not so concur.

The opinion of the court demonstrates the propriety of the re-
ception of the evidence offered. But, logically, it was admissible
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only because otherwise injustice would ensue ; because the require-
merit of secrecy is to be subordinated to the higher demands of jus-
tice. In MeLellan v. Richardson, 13 Maine, 82, it appears that
one of thé grand jurors was a witness, and it would seem testified
to facts occurring before the grand jury. “With regard to the
course pursued in the examination of the grand jurors,” remarks
Weston, C. J., in delivering his opinion, “it must be understood
to have been assented to by the counsel for the defendant, and
therefore furnishes no ground of exception on his part.” On the
hearing of the case before the full court the defendants’ couusel
offered to prove that Robert Dunning, one of the panel before
whom the case was tried, had been a member of the grand jury by
whom the trespass in issue had been investigated; and to prove
by the county attorney that the subject-matter of the present mat-
ter had been investigated by the grand jury. But the court re-
fused to set aside the verdict for such cause. ‘“Whatever examin-
ation was gone into before the grand jury,” remarks Weston, C. J.,
“no bill was preferred against the defendant. It is not then to be
presumed, that any one of them was satisfied of his guilt. It is
further stated and not denied, that the jurors generally before the
trial commenced, were inquired of, whether they had formed any
opinion or were sensible of any bias npon their minds, in relation
to the case.  Upon such inquiry every juror conscious that he did
not stand indifferent, should, and it may be presumed would, dis-
close the fact.” The conclusion of the court, it will be perceived,
is based upon the conduct of the juror under the circumstances.
“Proof that the subject-matter of the present action had been in-
vestigated by the grand jury” would have been hearsay—and would
have been ineffectual to disturb the verdict and therefore was prop-
erly excluded. In State v. Knight, 43 Maine, 128, one Rice, a
witness for the state, on direct examination, testified “that on the
afternoon of the day succeeding the death of the deceased he saw
something on the sleeve of the shirt of the prisoner, which he
thought was blood ; and on cross-examination, that he was a wit-
ness before the magistrate and before the coroner’s inquest. In
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answer to the prisoner’s inquiry whether he had testified before,
that he saw blood on the prisoner’s wrist, he answered in the affirma-
tive ; and then the question was proposed in behalf of the prisoner,
if this was the first time he had so testified except before the grand
jury. This question being objected to, was excluded. It is not
controverted by the prisoner’s counsel that a witness is not per-
mitted to disclose evidence before the grand jury. It will be ob-
gerved that no authorities were cited in reference to the question
now under consideration ; that no discussion was had of the princi-
ples involved, but that the counsel for the prisoner assented to the
principle that, witness is not permitted to disclose evidence before
the grand jury and the court without consideration or investigation
accepted the surrender. But it is to be observed, that, irrespective
of the consideration already discussed, the question was properly
excluded on the “established rule, that a witness cannot be called
upon to state his testimony given on a former occasion in a trial
where the same question is relevant.”

The question we have been considering was neither argued, dis-
cussed or decided in any case in this state. The decisionin Low’s
case can only be sustained upon principles, which sanction the rule
ing on this point in the case at bar. The two other cases to which
we have referred were decided upon satisfactory principles. They
cannot be considered as adverse to the conclusion to which we have
arrived. Indeed the question here raised has never been authori-
tively decided before in Maine.

- IV. The counsel for the prisoner asked Holland when he was
on the stand, whether or not he ever told the witness Lincoln that
he did not authorize the commencement of an action against Ben-
ner. He then proposed to Lincoln this question; “what did he
(Holland) say about commencing an action against Mr. Benner ¢”
An objection being interposed, the court remarked “that was col-
lateral, and you must abide by it. I exclude it.”

This ruling was correct. The inquiry of Holland was in rela-
tion to a collateral matter—what he said to a witness. The rule
is well settled that a witness cannot be cross-examined on collat-
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eral matters in order to contradict and impeach his testimony.
‘What Holland said to another witness about a suit was clearly col-
lateral. Bell v. Woodman, 60 Maine, 465 ; Coombs v. Winch-
ester, 39 N. H., 13 ; Page v. Homans, 14 Maine, 478.

V. The answers to the questions proposed to a witness as to
whether Holland said he mistrusted any one—or had suspicion of
any one—were properly excluded. Holland was a witness. What
he said to any one was hearsay. Iis answers were not sought for
the purpose of contradicting any previous statements he may have
made. They were but hearsay and inadmissible.

VI. This question was proposed to Emilus W. Carter: “Was
there anything said there that night about seeing Benner there ¢
and the answer was excluded. The question seeks for hearsay.
Nothing indicates that the answer would be proper. But if pro-
per, it would be immaterial; for to the next question he answered
that he heard nothing said.

VII. Before an exception that a question is not answered can
be sustained, it must appear that the inquiry was pertinent. It does
not appear that the question to Jacob R. Sinclair—“you did not
come till they sent for you?’ was either pertinent or material.
It was cross-examination. Thelimits to collateral cross-examina-
tion are determinable by the presiding justice.

VIII. The presiding justice after calling the attention of the
jury to their duties and responsibilities, briefly alluded to those of
the executive, calling their attention to the duty of the governor
and council to revise the evidence, and after revision, their power
to pardon, commute or carry into execution the sentence of the
law.

The object of the presiding justice was to show that the verdict
of the jury was not final and irreversible, that it does not take
away life. There was no misstatement of the law—nothing of
which the prisoner can justly complain.

The allusion to the fact that in times past there had been re-
peated omissions to inflict the penalty of the law was by way of
suggestion to the executive that the law had been disregarded, not
by way of intimation that such would be the case in the future.
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IX. Complaint is made that the testimony of the witness Bai-
ley is inacceurately stated. It is denied that such is the case. But
suppose it to be so, the counsel for the defence must have perceived
it, and it was his duty to call the attention of the court to the fact,
if in any instance from misapprehension the testimony of a witness
had been erroneously stated. If there was a stenographic reporter,
his minutes were forthcoming for the correction of any mistakes
in addition to those of the counsel. But on examining the evi-
dence as reported, no error is perceived.

X. Itisa part of the duty of a presiding justice to call the
attention of the jury to the several positions respectively assumed
by the counsel on the one side and the other, so that thereby the
jury may the more distiictly perceive the precise question sub- .
mitted to them for their determination. In doing so, no opinion
was given as to the facts on the one side or the other. No pre-
ponderance is given to either the theory of the counsel for the
prisoner or for the state.

XI. The remark that the question depended principally upon
that of time, was no expression as to the guilt or innocence of the
prisoner. The remark that the question depended on space would
have been equally true and unobjectionable. If the crime of arson
was committed it was essential that the incendiary should be at the
place at the time of its commission. The time and place where
the accused was when the fire was set, if it was set, were elements
material to the establishment of guilt.

XII. The remark that if the prisoner falsified as to time, it was
a circumstance strongly evidentiary of guilt, was not merely unob-
jectionable, but strictly and accurately correct. Crime is ordina-
rily proved by circumstantial evidence. Truth is the reliance of’
innocence. Falsehood is the resort of crime. All true facts are
consistent with each other. If the prisoner was innocent, there
was no reason for the withholding a true fact. Still less was:
there for uttering a falsehood. Falsehood is eyidence of crime.
Every falsehood uttered by way of exculpation becomes an article
of circumstantial evidence of greater or less inculpatory force. A
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false alibi disproved is a circumstance indicative of guilt, though
as the presiding justice very justly remarked, not conclusive.
XIII. The court instructed the jury that the prisoner was a
competent witness, but that the force and effect of his testimony -
was wholly for their consideration; and remarked that ¢if the pris-
oner is guilty, you must come to the conclusion that his brother
John was a confederate.” The justice of the remark is abundantly
manifest from the testimony of the brothers. The remark was
hypothetical, not positive. It was based hypothetically upon their
finding the prisoner guilty,as to which no opinion whatever was ex-
pressed. Theissue before the jury was as to the guilt or innocence
of the prisoner. The guilty confederacy of the brother was not
a fact for the determination of the jury. If the jury found the
prisoner innocent or guilty they had fully discharged their duty.
Nothing more remained for them to do. Whether the brother
was or was not a confederate was not the subject of inquiry on
their part.
XIV. In the course of the charge, the presiding justice ob-
served as follows:—“Then it is contended that there were two
individuals who saw Benner there before the fire on this evening,
and you have heard the testimony and arguments in relation to
that. If you believe he was there perhaps you would not hesitate
to believe that he was the perpetrator of this crime. Then it is
_said that he made threats to burn the building, &c., and it is con-
tended that he carried that threat into execution.” The prisoner
denied his presence at the house of Holland at or near the time
of the fire. Two witnesses on the part of the state testified that
he was there. If the accused was there, then in denying the fact
he was guilty of exonerative and perjurious falsehood. But false-
hood—exonerative and perjurious falsehood is evidentiary of guilt.
Such is the rule of law. No opinion as to the fact of guilt was
given. No assertion as to its existence was made. ‘“Perhaps the
jury would not hesitate,” implies that perhaps they might hesitate.
‘Whether they wonld or would not “hesitate to believe that he (the
respondent) was the perpetrator of the crime,” was the question
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submitted to the jury and not withdrawn from their consideration
by any assertion of fact, or expression of opinion.

The statute of 1874, c¢. 212, requires that “the presiding justice
* shall rule and charge the jury, orally or in writing upon all mat-
ters of law arising in such cases (jury trials) but shall not during
the progress of the trial, including the charge to the jury, express
an opinion upon issues of fact arising in the case.” As the court
are to rule upon matters of law arising in the case, it will be their
duty to state the principles of law applicable to the different phases
it may present. As they are to charge, it is incumbent upon the
court to call the attention of the jury to the evidence on the one
side and the other. Indeed, in a long and complicated case, the
jury taking no minutes of the evidence, the result would be some-
what a matter of chance, or dependent on the skill and eloquence
of counsel rather than the merits of the cause, unless their atten-
tion was directed to the issues of fact respectively raised and to
the evidence bearing upon those issues. The statute contem-
plates that the judge shall charge the jury subject only to the
prohibition that he shall not “express an opinion upon issues of
fact arising in the case.” With the exception of this limitation,
there is no restriction whatever upon the rights, duties or powers
of the court in the trial of a cause. That the presiding judge may
state the grounds respectively taken by connsel—that he may rule
the law as applicable to the hypothesis assumed by the one and
the other is assumed in the idea of a charge. The authoritative
expression of opinion “as to the issues of tact arising in the case”
is the extent and limit of the prohibition.

The correctness of the charge is not to be determined by mere
isolated remarks without reference to their connection with what
precedes and follows. It must be regarded as a whole.” Upon a
~ careful examination, no error is perceived in the legal principles
thercin stated. There is no judicial expression of opinion ‘“upon
issues of fact arising in the case.” No fact was withdrawn from
the consideration of the jury. The force and effect of the testi-
mony—the guilt or innocence of the prisoner—were explicitly and
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fully submitted to the judgment of the jury, and upon them must
rest the responsibility of their conclusions. .
FExceptions overruled.

Curring, WarroN, Dickerson, DanrorTH, Virein and PETERS,
JJ., concurred.

JosepH GRANGER vs. PETER AVERY.

Construction of grants from Massachusetts.

The title of the government is superior to that of the aborigines.

A township bounded ‘‘easterly and northerly on Schoodiac river”’ carries the
grant to the middle thread of the river above tide waters.

The owner of land on both sides of a river, above tide waters, owns the islands
therein, to the extent of the length of his lands opposite to them.

ON REPORT.

Trespass quare clausum, commenced by writ dated December
16, 1854, for breaking and entering the plaintiff’s close in Bailey-
ville, in said county, “being an island in the St. Croix river call-
ed and known as Grass Island, part of lot number fourteen
in Baileyville, according to the survey of B. R. Jones,” and cut-
ting and carrying off the grass, &c. The trespass was alleged to
have been committed on the sixteenth day of December, 1848,
and on divers days between that day and the date of the writ.
The defendant pleads the general issue, and by brief statement
justified the taking as agent of the state for the Passamaquoddy
tribe of Indians, not only under their original title (which he
claimed had never been extinguished) but also by a treaty with
and conveyance from the commonwealth of Massachusetts, made
September 29, 1794, by which their title was confirmed; that
they have ever been in the actual possession and occupancy of the
same, and that the plaintiff never was possessed of said island.
Mr. Granger filed a counter brief statement, containing a general
denial of the facts set up in defence and averring that he and his



WASHINGTON COUNTY. 293

Granger v. Avery.

predecessors in the same right had had open, notorious, exclusive,
peaceable and adverse possession of the island for more than sixty
years before the bringing of this action. e introduced a copy of
a deed of the commonwealth of Massachusetts to William Bingham,
dated January 28, 1793, and recorded September 12, 1794; and
proved that township No. 7, now called Baileyville, was included
in this deed ; that a survey, called Benjamin R. Jones’ survey, was
subsequently made of the river lands and embraced lot No. 14;
that the proprietors of Baileyville conveyed this lot (No. 14) to
William Vance, by deed of July 13,1834 ; Vance to Robinson
and Granger, by deed of November 27, 1835; and that Robinson
conveyed his interest to Granger, October 11, 1837. It was ad-
mitted that by virtue of these deeds, Mr. Granger owns the whole
of lot No. 14, and is the riparian proprietor on the other (or New
Brunswick) side of the river, opposite this island, having purchased
what was known as “the Bailey rips’ mills” in 1835 and 1837,
(by the deeds aforesaid) and the possessory rights of Joseph and
William Thornton, then in occupation of the island, claiming to
own it. The sole question was whether or not Mr. Granger owned
the island by virtue of his ownership of the river’s banks upon
both sides of it. Mr. Granger testified that nobody ever disputed
his title to Grass Island, except persons claiming under the
Indian agent; and the first he knew of that was when the grass .
was cut, under this claim, by two young men named Daggett in
1842; that he sued them for the trespass and obtained judgment
and execution by default ; that one other year, prior to 1848, the
grass was cut by one Dewey but not removed by him, but by the
witness ; that from 1848 to 1854 (the time embraced in the declar-
ation) one Michael Casey cut the grass under a claim of title de-
rived from the defendant as Indian agent; and that in 1854 the
plaintiff made a formal entry to purge this disseisin (if it amounted
to one) and then bronght this action, which is now submitted upon
a report of the evidence to the determination of the full court.
The island is about sixteen rods wide and about sixty-five rods
long, while lot 14 is only fifty rods long; so there are fifteen rods
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not covered by the deed of No. 14; but Mr. Granger claimed the
island by possession, as well as under these conveyances. He con-
ceded that the deepest channel, and most current, were on the
New Brunswick side, but that it was wider between the island
and the western bank than from the island to the eastern bank,
except at extremely low stages of the water, when the eastern
channel is the wider, the American side being nearly, but not
quite, dry during a severe summer drouth.

The defence put in the deed from Massachusetts to the Passa-
maquoddy Indians, dated September 29, 1794; not recorded till
June 9, 1842. Grass island was expressly mentioned in this con-
veyance. The defendant also introduced copies of the land-office -
(in Massachusetts) plans of part of township number six, and of
part of township number seven, including lot No. 14; but the de-
cision of the cause does not render necessary any description or
delineation of these plans. He also called several Indians and
other witnesses to prove the Indian occupation of this island.

J. & G. F. Granger for the plaintiff.

If the line dividing the United States from the British provinces
passes to the west of this island, the plaintiff claims it by posses-
gion and by his purchase of the Thorntons; and of course the
defendant’s title fails, because Massachusetts would then have
nothing to convey. But if the national boundary line passes east
of the island, or divides it longitudinally in the centre, then the
plaintiff claims under his deeds conveying the Bingham title, as
well as by the Thornton purchase and possession, as being the
riparian proprietor upon each side. Morrison v. Keene, 3 Maine,
474; Handly v. Anthony, 5 Wheaton, 374; Hing v. King, T
Mass., 4965 Lunt v. Holland, 14 Mass., 149 ; Ingraham v. Wil-
kinson, 4 Pick., 268; Hopkins Academy v. Dickinson, 9 Cush.,
545 ; Angell on Watercourses (sixth ed.,) §§ 44-48, a.; Storer v.
Freeman, 6 Mass., 435; Bradford v. Cressey, 45 Maine, 9;
Canal Com. v. People, 5 Wend., 423.

C. B. Whidden for the defendant.
The Passamaquoddy tribe of Indians, as lords of the soil, have
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been for centuries the rightful oceupants of the lands lying upon
the St. Croix and its tributaries, including the island in con-
troversy; and the sovereignty of the state over it was subject
to this legal right of occupancy. 1 Kent’s Com., (seventh ed.,)
257, 259, 276; 3 Kent’s Com., 461, 468, and note.

Avrpreron, C. J. This is an action of trespass quare clausum
Jregit, for breaking and entering the plaintiff’s close, called
“Grass Island” situated in St. Croix river, and cutting and carry-
ing away the grass growing thereon. There is another count de
bonis asportatis for taking and carrying away the hay cut upon
the island. The writ is dated December 16, 1854. The case has
just been submitted to the court for its decision.

The river St. Croix at Baileyville divides Maine from New
Brunswick. The middle thread of the river is the boundary be-
tween them, dividing Grass Island about equally. The island is
above tide waters. The plaintiff is the admitted riparian propri-
etor on both sides of the river, including the island. The plain-
tiff owning the lands on both sides of the river,he owns the island
to the extent of the length of his lands upon it. Prima facie,
therefore, he makes out a case.

The defendant, as the agent of the Passamaquoddy trlbe of
Indians, justifies under their alleged title.

The defence rests upon an agreement, or treaty, by which the
commonwealth of Massachusetts, on the twenty-ninth day of Sep-
tember, 1794, for a valuable consideration, assigned to the Passa-
maquoddy tribe of Indians, and other Indians connected with
them, certain islands in the St. Croix river, among which is found
Grass Island. This agreement or treaty was recorded in the reg-
istry of deeds for Washington county on the ninth day of J une,
1842.

But prior to the twenty-ninth day of September, 1794, the com-
monwealth of Massachusetts had by deed dated January 28, 1793,
and recorded September 12, 1794, conveyed No. 7 (now Bailey-
ville) to William Bingham, describing it as bounding westerly on
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townships numbered sixteen and seventeen in the East division,
easterly and northerly on Schoodiac river, &c. The Schoodiac
river is called likewise the St. Croix. DBy this deed the grantee
acquired title to the middle thread of the river. Starr v. Child,
20 Wend., 149.

It is apparent therefore that the title to Grass,Island did not
pass to the Indians of the Passamaquoddy tribe by the agreement
made with the commonwealth of Massachusetts, because that con-
monwealth had already parted with its title to the same, and its
deed had been duly put upon record.

The case finds that the plaintiff had the title of William Bing-
ham to river lot No. 14, in Baileyville which is opposite Grass
Island, and that he had acquired the title of William Bingham
before the agreement under which the defendant justifies was even
placed on record. In addition to this the plaintiff has the posses-
sory rights of Joseph and William Thornton, who claimed to own
the island, and who were in possession. His title is perfect.

It was determined in Penobscot T'ribe v. Veazie, 58 Maine,
402, that the title of the government was superior to that of the
aborigines. The Passamaquoddy Indians had no title originally to
this island in controversy. They acquired none by the conveyance
from Massachusetts, nor have they since acquired any by adverse
possession. The occasional occupation of the island by different
Indians for temporary purposes cannot constitute a title by dis-
seisin. , Defendant defaulted.

Curring, Warron, Barrows, Danrorra and Perers, JJ., con-
curred.
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OrriN EmErson, Jr., executor, vs. CHaArLEs HEwiNs.

Construction of a will.

A testatrix gave her property in trust to her son, whom she made executor of
her will, for the benefit of her husband and children; declaring it to be her
wish that her husband should have the management and control of it while
he lived—the title in the meantime to be in the son, to whom she gave au-
thority to sell any or all of it at such times and prices as his father should
deem best, ‘‘the proceeds to go to my said husband for the benefit of him-
self and my children to be used by him for their benefit.”” The son gave
bond as executor, but never did as trustee., But in pursuance of the power
given him in the will, he exchanged some of the property for a stock of
goods, of which he took a bill of sale running to him as executor, and made
his father his agent to sell them in connection with a stock belonging to the
father in an adjoining store. The goods were attached for the father’s debt.

" The son brought suit against the attaching officer, describing himself as
executor; the defendant justified his attachment, claiming that the goods
were the property of the father:

Held, that under the issue thus raised, the defendant could not object that
the plaintiff described himself in his writ as executor instead of trustee;
that goods thus acquired by the executor in exchange for the property of
the estate, though placed by him in the hands of the father for sale, were
not liable to attachment for the debts of the father; that by ‘‘the proceeds”
the testatrix meant the avails of the property when converted into cash;
that proof that the father had represented the goods as his own, and had
assumed to mortgage them with his own to a third party was not conclusive
against his testimony in the case that the title remained in his son in trust;
that evidence thatthe testatrix in her lifetime and by her will had intrusted
the management of her property to her husband, would not, by itself, war-
rant the jury in coming to the conclusion that she held the property in fraud
of her husband’s creditors; that the value of certain articles for which the
plaintiff claimed to recover, but which were not proved to have been con-
veyed to the executor in exchange for the property of the estate (amounting
to $87.) must be deducted from the amount of the verdict, as of the date of
its rendition.

ON EXCEPTIONS AND MOTION FOR A NEW TRIAL.

Trespass de bonis against the sheriff of Kennebec county for
the tort of his deputy in attaching and selling as the property of
Orrin Emerson, senior, a stock of fancy goods, claimed to belong
to the plaintiff in his capacity as exccutor of the will of his
deceased mother, Louisa Emerson.

VOL. LXIV. 19



298 MIDDLE DISTRICT, 1872.

Emerson ». Hewins.

The terms of this will, so far as they affect this casé, the nature
of the plaintiff’s title, and the:questions of law and fact upon
which the exceptions and motion proceed, sufficiently appear by
the opinion.

‘When the plaintiff rested his case the defendant moved for a
nonsuit because the action is brought in the capacity of an execu-
tor, while the proof showed that if it belonged to the plaintiff at
all, it was as a trustee under the will aforesaid. The judge over-
ruled the motion, saying that the action was sustainefl by the evi-
dence, and would be, had the plaintiff merely shown title as an
individual.

After the evidence had been introduced by both parties, the
defendant’s counsel, in their closing argument to the jury contend-
ed, among other things, that the action could not be maintained by
the plaintiff, because he has no title in his capacity as executor;
and also, because under the will of Louisa Emerson, the goods
having been purchased by a conveyance of real estate belonging
to her estate, and delivered to Orrin Emerson, senior, the title at
once vested in him by virtue of the will, and the executor no
longer had any title or right to possession as against him, and the
officer having attached the goods as the property of Orrin Emer-
son, had all the rights as against the plaintiff, which Orrin Emer-
son, senior, had, and requested the court so to instruct the jury;
but the presiding judge instructed the jury to the contrary on both
peints, and that if Orrin Emerson, senior, received and held the
goods as agent for the plaintiff, the title and right of possession
would be in the plaintiff, and he might maintain the suit; that
the title would not pass to Orrin Emerson, senior, under the will,
though the goods were received for the land sold, unless delivered
by the plaintiff to him to be his under the will.

The defendant’s counsel also contended to the jury, that the
title to the land for which the goods were received,” was held by
Louisa Emerson in fraud of the creditors of Orrin Emerson, sen-
ior, and was subject to attachment and levy as the property of
said Emerson, and that the goods received therefor by his execu-
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. tor would be subject to attachment by the creditors of said Emer-
son as his property. Upon this point, the presiding judge charged
the jury that they need have no trouble, but would lay it out of
the case, as he saw no evidence of fraud in the title of Mrs. Emer-
som.

The plaintiff had a verdict for $531.27, which the defendant
alleged to be not only against law and evidence, but clearly exces-
sive upon the plaintiff’s own testimony. They therefore moved
to set it aside and filed exceptions to the rulings made and refused.

A. Tibbey and Joseph Baker for the defendant.

I. The plaintiff has no title to the goods as executor of Louisa
Emerson’s estate. He could sell the land in Pittston as trustee
only. If he had any title to the goods it was as trustee or in his
own right. Such title will not support the action as executor.

II. Under the will of Louisa Emerson, the plaintiff was a dry,
naked or passive trustee. Orrin Emerson the husband and the
cestui que use, was to have the management and control of the
property. The trustee was “to sell any or all of said property at
such times and prices as his father may deem best.” “The pro-
ceeds to go to my said husband for the benefit of himself and my
children, to be used by him for their benefit.”” The children were
to be educated by the father. Under the statute of uses the title
passed directly to Orrin Emerson, and he had full power to dis-
pose of the property. Sawyer v. Skowhegan, 57 Maine, 500.

The evidence of Orrin Emerson, senior, proves that he did dis-
pose of the Pittston property, made the bargain, took the goods
received for it, and proceeded to sell them keeping no account.
On this state of facts could the plaintiff maintain a suit against
Orrin Emerson, senior, to recover from him the goods ? The will
declares that the proceeds of such a sale shall go to Orrin Emer-
son, senior. The goods were his and attachable as his.

III. The question whether the title of Mrs. Emerson was not
frandulent as against her husband’s creditors should have been
- submitted to the jury. There was some evidence from Mr. Whit-
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more, from the acts of the parties, and the peculiar provisions of
the will, tending to show that the wife held the title for the hus-
band, he being insolvent. Especially as there was no attempt to
show that she had any property in her own right, and the plain-
tiff ’s witness, Orrin Emerson, senior, was not asked to explain,
though the action is really his.

IV. The verdict is against the evidence on two points.

1. The Chase goods were so intermingled with the goods of
Orrin Emerson, senior, by the plaiutiff or his agent, that they
could not be separated.

2. The goods were delivered to Orrin Emerson by the plaintiff
as his goods under the will, and not to hold as the agent of the
plaintiff.

On the first point we call the attention of the court to the evi-
dence, and to the fact that at least forty-one items, amounting to
$421.50, on the schedule made by Emerson and his daughter,
which Emerson swears contains nothing but the Chase goods, are
not to be found on the bill of sale of the Chase goods. Emerson
is the only witness who claims to know the Chase goods, and
when we compare the two bills with each other we find he could
not tell which were the Chase goods, or is wilfully false.

Upon the second point, Emerson is the only witness to prove
that he held the goods for his son. He is contradicted by proof
of his representations that they were his, and by his acts and all
the surrounding facts and circnmstances. He says he knew all
the plaintiff received from sales of the property was his, under
the will of his wife ; that he had received most all the proceeds
of sales prior to that sale ; that the plaintiff was insolvent ; that
he had guaranteed the payment of his debts taking mortgages of
every article of property he had as security ; that he received the
goods in suit, as a stock in part to go into trade with, in Augusta ;
that he purchased other goods of like kind and put into his store
with them and sold from them indiscriminately keeping no account
of the sales of the Chase goods; that he had a paper from the
plaintiff showing how much money the plaintiff had received and
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kept belonging to the estate, and that was the only account be-
tween them. He admits that his son had left the state ; that he
did not know where he was and had not seen him for some three
years prior to March, 1871, the time when he testified ; and that
the plaintiff had given him a power of attorney to transact all the
business pertaining to his wife’s (Louisa Emerson, deceased) estate.

Orrin Emerson, senior, took a retailer’s license in his own name
and mortgaged these very goods to Whitmore.

Clarence C. Frost for the plaintiff.

Bagrrows, J. Orrin Emerson, junior, the plaintiff, describing
himself in his writ as executor of the last will of Louisa Emerson,
deceased, brings this action to recover the value of a stock of goods
seized and sold by the defendant’s deputy on process against Orrin
Emerson, senior, the plaintiff’s father ; under which process the
defendant claims to justify on the ground that the goods were in
truth and fact the property of the father. The plaintiff produces
a bill of sale from Maria C. Chase of a similar stock of somewhat
greater value dated a few months previous to the attachment, and
running to “Orrin Emerson, junior, executor of will of Louisa
Emerson,” and puts in testimony which may be regarded as prov-
ing that the Chase stock was conveyed to him in exchange for real
estate formerly belonging to Louisa Emerson and deeded by the
plaintiff as her executor to Mrs. Chase.

The stock so purchased seems to have been placed by the plain-
tiff in the hands of his father who undertook to act in the disposi-
tion of the same as the plaintiff’s agent, this course of proceed-
ing being supposed to be in accordance with certain provisions in
the will of Louisa Emerson, whereby she gave her property, real
and personal, to the plaintiff, in trust for his father during life with
remainder to her children in equal proportions and declared her
wish that her husband should have the management and control
of the property while he lived—the title in the meantime to be in
the plaintiff as trustee. The will proceeds: “I also give power
and authority to said trustee to sell any or all of said property at
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such times and prices as his father may deem best, and to give
good and sufficient conveyances, the proceeds to go to my said
husband for the benefit of himself and my children, to be used by
him for their benefit. It is also my wish that my children should
be well brought up and educated as thoroughly as may be deemed
expedient by them and their father.”

The manifest design of Louisa Emerson in this will was to ap-
propriate the property which she left to the personal benefit and
support of her husband and children, free from liability to be taken
by her husband’s creditors. To effect this, she created a trust for
their joint benefit, placing the title to the property in this plaintiff,
whom she also made executor of the will in such a manner as
must prevent the property or any portion of it, (or property ob-
tained in exchange for it, so long as the origin can be traced and
the title continues in the plaintiff,) from being taken for the debts
of Orrin Emerson, senior.

She directs her executor and trustee to permit Orrin Emerson,
senior, to have the management and control of things, but not in
such a way as to pass the property to him, because that would de-
feat her intentions so far as the children were concerned. “Hence
the title to the property was to be and remain in the plaintiff in
trust, and however its form might change, so long as it could be
traced, and until it was finally disposed of and converted into cash,
and “the proceeds” were turned over to Orrin Emerson, senior, to
be used for the support of himselt and the children, it was compe-
tent for the plaintiff to pursue it and protect his title, and the
design of the testatrix. Her desire to insure to her insolvent hus-
band the management of the property resulted naturally enough
in just such a complication as this case exhibits. The creditors of
Orrin Emerson, senior, finding the property in his possession and
apparently under his control, with other property confessedly his
own, have attached it as his, and the plaintiff is compelled to vin-
dicate his title by suit. The verdict being in his favor three ques-
tions are raised by exceptions to the ruling of the presiding judge.

I. Is it fatal to the maintenance of the suit that the plaintiff
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has' described himself in the writ as executor, instead of suing as
trustee under the will, or in his individual capacity ?

Doubtless in the regular course of probate business the plaintiff
ought before this time to have settled all his accounts as executor
and to have given bond as trustee. But he has not done so. Yet
this irregularity cannot relieve any one who shall be found to have
wrongfully intermeddled with the property of the testatrix in his
hands. The bill of sale from Mrs. Chase describes him as execu-
tor of the last will of Louisa Emerson. MHis title thus obtained
he may vindicate in a suit so brought that the person and casemay
be rightly understood by the court. The defendant cannot object
that he is described in the writ as he is in the bill of sale which is
the evidence of his title. Either as executor or trustee he would
be holding the goods in trust for the estate, and it is not perceived
that it can be material to the issue here presented how he is desig-
nated. The defendant undertakes to justify on the ground that
the goods were the goods of the father. He must stand or fall
with his justification.

II. The defendant insists that the plaintiff had but a dry and
passive trust and that under the statute of uses and the provisions
of this will before recited, the title to Lonisa Emerson’s property
passed to her husband as the cestui gui use and became liable to
be taken for his debts. ]

But this would be a plain contravention of the terms and pur-
pose of the will as we have already seen, and would defeat the ob-
jeet which she seems to have had in view which was the ultimate
appropriation of “the proceeds” of her estate to the personal com-
fort and support of the husband and children. We cannot hold
that a mere exchange of a piece of the property held in trust by
the plaintiff for other property real or personal, not money—cre-
ates the condition of things under which Louisa Emerson contem-
plated the transfer of “the proceeds” to her husband for the sup-
port of himself and her children. It was competent for Louisa
Emerson to guard the interest of her children in her property by
placing the title to it in the plaintiff even while she directed him
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to be governed in the management and disposal of it by his father,
nor would this make the property liable, while he thus held the
‘title, to be taken for the debts of the father, even though it might
be in the father’s possession for the purpose of being converted
into money and appropriated to the use of the beneficiaries under
the will by him. Not the property but “the proceeds” of it, in
the language of the will, were “to go to” Orrin Emerson, “for the
benefit of himself and my children, to be used by him for their
benefit.” There is room for a further question whether the pro-
ceeds were not thereby given to the husband subject to a trust
which could be enforced for the benefit of the children; but none
at all, that the title to the Chase goods was in the plaintiff free
from all liability to be taken for the debts of the father.

III. The judge instructed the jury that they need not trouble
themselves with the inquiry whether Louisa Emerson held the
title in fraud of her husband’s creditors, for he saw no evidence of
such a proposition. Insoinstructing them we think he was clearly
right. The conversation with Mr. Whitmore and the provisions
of the will showed nothing except that Mrs. Emerson had confi-
dence in the capacity of her husband to manage her property pro-
vided it were so held as not to be subject to seizure for his debts,
but had no tendency to show that her title acerued in fraud of his
creditors. The burden of proof is upon the creditor alleging such
fraud. Winslow v. Gilbreth, 50 Maine, 90.

The defendant has no just cause of complaint in the instructions
to the jury. Under the motion for a new trial the defendant con-
tends that the evidence demonstrates the fact that the plaintiff did
in fact put the goods into the possession of his father as his goods
under the will and not to be held by him as plaintiff’s agent; and
that they were so intermingled with the goods of the father that
they could not he separated.

But upon both these propositions the evidence was conflicting
and we find nothing of a character sufficiently decisive to warrant
us in setting aside the verdict. Doubtless Orrin Emerson, senior,
said and did much to convey the idea to others that the goods be-



KENNEBEC COUNTY. 305

Ballou ». Prescott.

longed to him absolutely ; but the Chase goods were not his never-
theless, but belonged to the estate of Lounisa Emerson, to be dis-
posed of as she had directed. The defendant further contends
that the verdict is excessive as including damages for other goods
not belonging to the Chase stock, but carelessly or falsely repre-
sented by Orrin Emerson, senior, in his testimony, as part thereof.
Our attention is called to many items which do not appear in the
schedule of the Chase goods. That the items in the two schedules
should be identical is not tu be expected, especially in view of the
fact that the Chase schedule embraces items of the following des-
cription—*“2 show cases and contents $225;” “dry goods $30,”
besides various “lots” which may fairly be supposed to have been
more specifically described when the goods were attached.

But there is nothing in the Chase stock that corresponds with
the items of the sewing machine andladies’ cloth boots charged in
the plaintiff’s schedule at $60 and $27 respectively. Evidently
they were no part of the Chase goods. For aught that appears
however they went to make up the amount for which the plain-
tiff had a verdict. The verdict must be set aside unless the plain-
tiff remits $87 thereot as of the date of its rendition. If he does
so0 the entry will be Motion and exceptions overruled.

ArpreroN, C. J., Warrton, Virein and Prrers, JJ., concurred.

Joaxy H. Bavrou »s. Epararas K. Prescorr.

Physician’s duty to patient. Burden of proof.

Though the language used and the effect of it are questions of fact for the
jury, in controversies relating to a contract by parol, yet it is also true that
in many cases the law will infer a definite, though perhaps implied ¢on-
tract from certain admitted facts. At least it will infer certain elements as
belonging to particular contracts, or impose specific duties in connection
with, and growing out of special undertakings, although these are entered -
into by parol.

Especially is this true of contracts growing out of an employment quasi pub-
lic in its nature, like that of a professional man.
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Thus, the care and skill which a professional man guarantees to his employer
are elements of the contract into which he enters by accepting a prof-
fered engagement. 8o, continued attention to the undertaking, so long as
attention is required, in the absence of any stipulation to the contrary, is
equally an inference of the law.

While it is competent for a physician and his patient to enter into such a con-
tract as they think fit, limiting the attendance to a longer or shorter period,
or to a single visit, if they please; and while, if there be no such limita-
tion, the physician can discontinue his attendance at his election, after giv-
ing reasonable notice of his intention to do so; yet, if he be sent for at the
time of an injury by one whose family physician he has been for years, the
effect of his responding to the call will be an engagement to attend to the
case, 80 long as it requires attention, unless he gives notice to the contrary,
or is discharged by the patient; and he is bound to use ordinary eare and
skill, not only in his attendance but in determining when it may be safely
and properly discontinued.

If a surgeon, called to attend one who has long been his employer, leaves his
patient before he has been properly cared for professionally, or while he
needs further attention, and relies upon an alleged discharge by the patient
as a defence to a suit brought for the abandonment; this being a new sub-
stantive matter of defence, the burden of proving it is upon the defendant,

ON EXCEPTIONS.

CasE, against a physician, or surgeon, for malpractice in treat-
ing the plaintiff for an injury to his left leg, received May 20,

.1870.

The plaintiff testified that Dr. Prescott had been the family
physician for many years, and that he was sent for and arrived
within an hour of the time when the injury was received ; made
an examination of the limb, said nothing about calling again, and
‘never did eall afterward, nor was he ever sent for again. Dr.
Prescott stated, on the contrary, that as he was about leaving he
said : “Ballou, shall T call and visit youn any more #” that the reply
was: “I will leave it to you;” and the doctor testified, “I guess
my answer was, ‘oh, no.” Then I think some words passed, and
to wind up I said something like this: ‘then I shall not visit,’ or,
‘I shall not visit yon any more unless you call for me,” and left
him immediately.” Mary E. Trask, summoned by the defendant,
was present when the wound was dressed, and “heard the doctor
say, when he left, that if he was needed again, to send for him.”
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She did not hear Mr. Ballou say anything. Per contra, Charles
A. Sanderson, also present all the time, did not hear aught said
about coming again, or being sent for ; and did not think anything
was said about it.

This was the substance of all the testimony upon this particu-
lar branch of the case to which the exceptions apply. The jury
gave the plaintiff a verdict for four hundred and fifty dollars.
The defendant moved to set it aside as against law and evidence,
which motion was overruled. He also excepted to the charge of
the judge in the following particulars:

The defendant’s counsel requested the court to instruct the jury
as follows : “That if defendant was to attend plaintiff during his
illness or lameness and did not attend, and that was known to
plaintiff; and ordinary care on his part required him to send for
defendant again, or employ another surgeon to treat him, it was
his duty to do so, and for such damages as resulted from such neg-
lect defendant would not be liable.” This instruction was given
qualifiedly, thus:

“I believe I have given that. I have already stated to you, as
you understand, if he was misled by any directions, or any want
of directions, which it was his duty to give, why, it is not for the
defendant to complain of that. But if he did not go to him, not
exercising the ordinary care, such as I have desecribed, without
being misled by the defendant’s directions, and he neglected to do
what he ought to have done in the way of sending for this man, or
another surgeon, why, of course whatever damage happened from
that want of ordinary care, or from that neglect on the part of
the plaintiff, he could not recover for.”

Before this request was made and answered as aforesaid, the
judge had instructed the jury, in a manner not excepted to, as to
the necessity for reasonable professional skill in the physician and
the exercise of it and of ordinary care in the actual treatment of
that particular case ; and that if such skill was possessed and such
care exercised, then in those respects the defendant would be ex-
onerated from liability. He then further remarked :
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“If he did not, why then he would be liable for that dereliction
of duty. But there is one other question presented in connection
with this, to which it is necessary that I should call your atten-
tion. It is said, on the one hand, that his duty ended with that
first visit, and that he is not in fault for what happened subsequent-
ly to that. On the other hand, it is claimed that his duties con-
tinued. Here is a question of fact as well as of law. In regard
to the law upon this matter, I apprehend there is no doubt about
it. When a physician or surgeon is called upon to attend a pa-
tient, it is perfectly competent for the parties to make just such a
contract as they see fit, and in accordance with this view, I under-
stand it is sometimes a practice among certain physicians and sur-
geons, to make a contract to attend upon certain families of per-
sons, and specifying a time or by the year, whatever may be their
sickness, longer or shorter, to do whatever duties may be required
of them during the year. So it is competent for them to make a
contract regulating their attendance for a single sickness, longer
or shorter, and it is competent after they have made a contract, if
one is made at all, for the parties to rescind it. Here, I under-
stand the surgeon was called in the usnal way, and nothing said
about the time during which he was to attend, and he went in
obedience to that call. If nothing more was said, and nothing
more was done, the law would require him to give such attention
as the case or the patient required. If this injury vequired that
degree of treatment which it was proper to be rendered him, be
it longer or shorter, and if nothing was said about the time, it was
competent for either party to rescind that contract any time they
saw fit. It was perfectly competent for the patient to discharge
his physician or surgeon, and it was just as competent for the
physician or surgeon to discharge his patient. The privileges are
mutual ; their rights are mutual; the same rights, each have.
But supposing the patient was in a condition that required longer
treatment. It would not be proper—it would not be legal—the
defendant would not have a right to say nothing to that patient,
and go off and abandon him in that condition, when he required
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further treatment, when he had not been discharged, and when he
himself had not discharged his patient. In order to do that, it
would be necessary for him either to continue his treatment until
he is discharged, or to give his patient notice, and suflicient notice
to enable him to procure other proper medical attendance. There
are many cases where it would be exceedingly critical and danger-
ous, for a physician at once to leave a patient. The law does not
authorize him to do that, his patient being in that critical and dan-
gerous condition. But so long as his attendance and treatment
are required, so long he must do it, unless he himself chooses to
discharge his patient by giving him the proper notice that he will
not attend farther.”

The judge then presented the issue of fact to the jury as to the
manner of Dr. Prescott’s leaving Mr. Ballou, and whether or not
anything was said about his coming again or being sent for; re-
marking that it was perfectly competent for the parties to make
any such arrangements of these matters as pleased them; and sub-
mitting to the jury what, if any, were made in this instance ; and
then proceeded to instruct thus, in case nothing was found to have
been said by Dr. Prescott when leaving:

“I understand it to be the duty of a surgeon, when he is called
upon to attend, to exercise his own judgment, in the absence of
any agreement, or discharge on the part of the patient, or with
the patient—that he should exercise his own judgment as to the
propriety of coming again, and in exercising that judgment, he is
to exercise the same degree of skill or knowledge of the accident
or disease which he is attending, and the same degree of care
which he should exercise in its treatment.

Now if he informed this plaintiff, that from the nature of the
injury it was unnecessary for him to come again, unless some new
developments took place, why then a question arises whether in
the formation of that judgment, he exercised this ordinary care
and skill to which I have called your attention, upon the main
question. If he did, why then, although he might have been mis-
taken, he would not be liable for any bad results which might fol-
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low from it, any more than from any mistake in judgment, which
he might exercise in the treatment of the injury itself; the same
rule, precisely, would apply. And if that was the true state of
things, why then you will inquire, and see whether it was so, or
not, and inquire of course, whether he did exercise that degree of
gkill and care in forming that judgment which is required in the
treatment of the disease.

And this also, would have a bearing upon his duty, as to fur-
ther attendance. If he did form that judgment, and so notified
the plaintiff, why then he would have no occasion for aftending
further ; that is, if in this exercising of all due care and skill, he
had come to that conclusion, and so informed the plaintiff, why
then his duties would cease at that time.

These, gentlemen, I believe, so far as they occur to me, are all
the principles of law which are applicable to the duties. In re-
gard to this discharge to which 1 am requested to eall your atten-
tion, it should be proved, and you will perceive from the instrue-
tions, I think, that I have already given you, that if there was
nothing said about that, the burden of proof would be upon the
defendant, to show that his duties had ceased then, unless you
are satisfied, that in the exercise of a sound judgment, that de-
gree of judgment which is required, he gave notice that his atten-
dance (or substantially to that effect) would not be longer needed,
with the request that he should be notified if he was required, if
any further development should take place. So far as the dis-
charge alone is concerned the burden of proof would be upon
the defendant, to show that he was discharged; because he
assumes the affirmative there, and says that he was discharged.”

The judge then gave unexceptionable instructions upon the
question of damages, and concluded the charge by reading Mr.
Libbey’s above mentioned request and then modifying it, as here-
inbefore shown.

A. Libbey for the defendant. ‘
The contract between the partics was proved by parol, and it
was a question of fact for the jury to determine what the contract
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was. This proposition is so well settled it is unnecessary to cite
authority. The court could not, as a matter of law, determine
what the contract was from this evidence. It was for the jury to
find whether the contract was for one visit only or for taking
charge of the plaintiff so long as he needed surgical or medical
treatment. To constitute a contract between the parties they
must have understood it alike, and assented to its terms and. con-
ditions. In determining the question, the jury should consider all
the circumstances of the case, as well as the evidence given by
the witnesses. They should consider the nature of the plaintiff’s
injury; what it was understood to be at the time by the plaintiff
and by defendant. The skill and place of residence of the defend-
ant as understood by the plaintiff, and whether either or both
of the parties understood that one visit only was required by the
plaintiff’s condition.

It might be that the person called to attend in such a case was
understood as not possessing sufficient skill as a surgeon to treat
the case, and was merely called in the emergency, to care for the
person injured till competent aid could be procured. It might be
that the family physician was away from home, and another was
called to attend till the family physician returned, and that from
a knowledge of the circumstances both parties so understood it,
though nothing was said. It might be that a very skilful surgeon
was called from a great distance at large expense, and from the
circumstances both parties understood it was for one visit only
though nothing was said about it.

These illustrations are used to show that the court cannot as-
sume, as matter of law, from the fact that a surgeon or physi-
cian is called to a person injured or sick, that the contract between
the parties is for one visit or more than one. )

The substance of the instruction to the jury was that the defend-
ant was called in the usual way, and was bound to attend the
plaintiff so long as he needed treatment, unless the contract was
terminated in the manner specified in the charge; and that the
burden of proof was on the defendant to show that the contract
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was thus terminated. The jury should have been instructed that
the defendant undertook to treat him so long as his injuries re-
quired treatment; and on this point they should consider the fact
that the defendant was called, and all that took place between the
parties, if anything, in regard to it, at the first visit, and the
surrounding circumstances.

The rule given to the jury required the defendant to prove affir-
matively that he was discharged by the plaintiff, or discharged his
patient by giving him reasonable notice that he should cease to
attend him ; or that, in the exercise of due skill and discretion he
determined that the plaintiff needed no further attendance and
notified the plaintiff of the fact. This I submit is error.

The action is case for want of skill or negligence on the part of
the defendant, in treating and taking care of the plaintiff. The
burden of proof is on the plaintiff throughout the whole case to
show want of skill or negligence. If he relies on the fact that the
defendant made one visit only, and was guilty of negligence in not
continuing his treatment, the burden is on the plaintiff to show
that the defendant nndertook to treat him as long as he needed
treatment, and that he needed further treatment ; that in the exer-
cise of dueskill and care the defendant would have known he
required further treatment, and did not continue it, by reason of
which the plaintiff was damaged. In an action of tort for negli-
gence the burden of proof is on the plaintiff to show negligence
throughout the whole case on every point involving due care.

Joseph and Orville D. Baker for the plaintiff.

_ Danrorrr, J. This isan action against the defendant as a sur-
geon for alleged malpractice, and one of the causes of complaint
set out in the writ is that he abandoned his patient while still need-
ing medical attention. The exceptions raise the question as to
the nature of the contract hetween the surgeon and his patient.

. Upon this point the jury were instructed as follows: “Here I
understand the surgeon was called in the usual way, nothing said
about the time during which he was to attend, and he went in obe-
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dience to that call. If nothing more were said or done, the law
would require him to give such attention as the case or patient re-
quired.” It is suggested that, by this ruling, that which was really
a question of fact for the jury, was decided as a question of law ;
or in ether words, whatever contract existed between the parties,
being verbal, it was the C%vance of the jury to settle its terms.
As a general proposition this is undoubtedly true ; but it is equally
true that in many cases from certain admitted facts, the law will
infer a definite contract, implied perhaps but none the less distinet
and certain. Much more will it infer certain elements as belong-
ing to particular contracts, or impose specific duties in connection
with and growing out of special undertakings. Especially is this
true of all that class of cases in which the contract grows out of
an employment, in a greater or less degree public in its nature.
All professional* business partakes somewhat of this character.
The care and skill which a professional man guarantees to his
employer are elements of the contract to which he becomes a
party on accepting a proffered engagement. They are implied by
the law as resulting from that engagement, though it be but ver-
bal, and nothing said in relation to such elements. So continued
attention to the undertaking so long as attention isrequired in the
absence of any stipulation to the contrary, is equally an inference
of the law. If a counsellor at law undertakes the management
of a cause, nothing more being said or done than simply an offer
and acceptance of a retainer for that purpose, it will hardly be
denied that an abandonment of the cause before its close would be
as much a violation of the contract with the client as a neglect to
use the requisite care and skill in its prosecution, and the duty of
continued attention is equally an implication of the law as that of
exercising the required care and skill.

That the same principles apply to the employment of a physi-
cian or surgeon there can be no doubt. If he is called to attend
in the usnal manner, and undertakes to do so by word or act, noth-
ing being said or done to modity this undertaking, it is quite clear
as a legal proposition that not only reasonable care and skill should

VOL. LXIV. 20
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be exercised, but also continued attention so long as the condition
of the patient might require it, in the exercise of an honest and
properly educated judgment, and certainly any culpable negligence
in this respect would render him liable in an action. Barbour v.
~ Martin, 62 Maine,536 ; Shearman & Redfield on Negligence,§ 441.

In this case it is hardly possible that the jury could have been
misled by the instruction complained of, for in its terms it was not
only legally correct but it was gnarded by other instructions not
excepted to, in regard to the competency of the parties to make
for themselves such a contract as they might sec fit, to limit the
attendance for a longer or shorter period, or for asingle visit ; and
that, without any limitation the defendant might at any time dis-

- continue his visits upon reasonable notice.

These instructions would seem to be all, if not more than all
under the testimony the defendant was entitled to. It appears
that he was at the time, and had been the plaintiff’s family physi-
cian; that he was sent for and responded in the usual manner,
while there is nothing to show that he was not expected to attend
so long as necessary, or that he did not so understand it. On the
other hand it appears affirmatively that he alone was relied upon
as the attending surgeon, and so understood it.

Another objection is raised to the instruction as to the burden
of proof. It is undoubtedly true that in an action of tort the bur-
den is upon the plaintiff all through to give the jury reasonable
satisfaction of the alleged wrong on the part of the defendant.
But when the defendant takes the ground that the act or want of
action was not a wrong because by the terms of the contract orits

‘rescision he was justified, he assumes an affirmative and so far the
burden of proof.

The defendant is charged with negligence in abandoning his
patient while in need of medical care; admitting the fact of non-
attendance, he attempts to justify, not only on the ground that no
further attention was necessary but also on the ground of notice
that he should not attend further unless sent for ; and that the con-
tract was thus rescinded and he discharged.
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As to the first ‘ground, the burden would continue upon the
plaintiff, for there would be no delinquency unless the defendant
had failed to exercise therequired judgment or carelessly neglected
his duty. But upon the latter ground the defendant sets up a new
fact in avoidance, and that he must prove before it can avail him.
To this and this alone the instruction applied. The first part of
it may perhaps be a little uncertain in its meaning, and the pre-
siding justice, apparently so fearing, to prevent any misunderstand-
ing adds these words : “So far as the discharge alone is concerned
the burden of proof is upon the defendant to show that he was
discharged.” 1In this we see no error. Exceptions overruled.

Arrreron, C. J., Dickerson, Barrows and Virein, JJ., con-
curred.

Evrias Marson vs. James PrLuvmmEer.
Replevin defeated for want of title.

The plaintiff owning the wagon replevied, swapped it with one Cunningham
for another wagon and fifty dollars. The wagon he received was taken from
him upon a replevin writ by one who claimed a superior title to Cunning-
ham’s and the fifty dollars boot money not having been repaid, was trusteed
in the plaintiff ’s hands by professed creditors of Cunningham ; but neither
of these suits was shown ever to have been entered in court: held, that
the title to the wagon now replevied by the plaintiff had passed from him
to Cunningham, and that nothing in the facts proved as above stated jus-
tified the maintenance of this action.

ON EXCEPTIONS. _

Rerrevin of a wagon. The defendant pleaded the general issue
with a brief statement, denying the plaintifi”’s title, possession, or
right of possession, at the time the writ was brought, June 8,
1872, and alleging the same then to be in Jason M. Carleton. Tt
seemed by the plaintiff’s testimony that he once owned the new
wagon this writ was brought to recover, and in May, 1872, swap-,
ped it with Weston Cunningham for another wagon and fifty dol-
lars in money. The wagon was not then delivered because it was
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at the paint shop, but delivery was to be made within two weeks.
This was not done, because the old wagon, received by Marson
from Cunningham in exchange for the one now in suit, was taken
from Marson’s possession upon a replevin writ, of which fact he
informed Cunningham and also that he (Marson) had been sum-
moned as Cunningham’s trustee on account of the fifty dollars
received by Marson as aforesaid. Finding the wagon now in con-
troversy in the defendant’s trimming shop, the plaintiff brought
this action to recover it. The old wagon was taken from the
plaintiff upon a writ in favor of one Savage, who, being called by
the plaintiff, swore that he traded with one Austin Cunningham
for this old wagon in exchange for a horse; that Weston Cunning-
ham subsequently came to Savage’s stable and said the wagon was
stolen from him and took it away, unharnessing it from the horse
to which it was attached. A warrant issued against Austin Cun-
" ningham and after a trial upon it in the police court, the witness,
Savage, sued out his replevin writ to regain possession of the wag-
on which had then passed into Marson’s hands by virtue of his
trade with Weston Cunningham. It was admitted that his writ
was never entered in court, and there was no evidence that the
writ by which Marson was trusteed was ever returned anywhere.
The cross-examination was evidently conducted upon the theory
that these suits were fictitious and collusive. The presiding justice
directed a nonsuit, and the plaintiff excepted.

A. C. Stilphen for the plaintiff.

Joseph Baker, J. M. Carleton and H. K. Choate for the de-
fendant.

Dickerson, J. The plaintiff was the owner of the wagon re-
plevied in this suit, and exchanged it with one Cunningham for
another wagon and fifty dollars. He received both the wagon
and the money when the trade was made, and agreed to deliver
his wagon to Cunningham in two weeks. Before the expiration
of that time the wagon the plaintiff received in exchange for his,
was replevied, and the plaintiff was trusteed. The case does not
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show that the plaintiff defended either of those suits, or that
either of them was ever entered, and prosecuted to final judg-
ment. When the plaintiff brought this action the wagon had
been removed from the shop where it was when the exchange was
effected, to the defendant’s shop. Upon this state of facts the
presiding justice, on motion of the defendant, ordered a nonsuit
to which order the plaintiff excepted. The plea is the general
issue, with a brief statement of property in another, and denying
the plaintiff ’s possession.

The title to the wagon in suit and the right of possession passed
from the plaintiff to Cunningham before this action was brought,
and therefore this action cannot be maintained.

LExceptions overruled.

Avrrreron, C. J., Barrows, Danrorra and Virewv, JJ., con-
curred.

Harrier E. SMART vs. ALFRED SMART.

 Defence by subsequent plaintiff, under R. 8., c. 82, § 39.

Leave will not be granted under c. 82, § 39, to a plaintiff in a subsequent suit
to defend a prior suit, the same property being attached in both, unless both
suits are pending.

The statute does not apply to a subsequently attaching creditor, who has
obtained a judgment, which has been satisfied.

ON REPORT.

AssuMpsIT upon two promissory notes, admitted to have been
given for a lawful consideration by the defendant to his wife, who is
the plaintiff. This action was brought March 21, 1868, entered at
the next August term, and allowed to be defaulted at the following
October term, and thence continued for judgment till the August
term, 1872, when Gideon 8. Palmer filed a petition and bond, pur-
porting to be drawn under R. 8., c. 82, § 39, praying to be allowed
to come in and defend this suit, which prayer was granted. His
petition, after setting out his residence and that of these parties,
and the coverture of the plaintiff and specifying the date and
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cause of the present action, and the attachment of the defendant’s
property upon the plaintiff’s writ, stated “that prior thereto said
Alfred Smart was justly indebted to your petitioner in the sum of
more than fifty dollars, and your petitioner believes this action was
brought and attachment made to hinder and prevent him from
recovering from the said Alfred Smart his said indebtedness,”
because the action had not been defended, but was defaulted and
continued for judgment as aforesaid. The petition further showed
that the petitioner, snbsequent to said attachment, to wit, on the
twelfth day of October, 1868, commenced an action against said
Alfred Smart to recover the said indebtedness and then caused the
same property of the defendant to be attached therein; that he
recovered judgment for $94.89 debt and $12.08 costs; put the
execution for those sums, issued November 29, 1869, into the hands
of an officer who seized said Smart’s equity of redemption of cer-
tain mortgaged real estate in Pittston and sold the same to the peti-
tioner for $118, being the amount of the execution and fees, and
delivered a deed of it to the purchaser who had it recorded within
three months thereafter ; the property mentioned being the only
real estate in that county owned by Alfred Smart at the time of
its attachment. Being thus allowed to appear, Mr. Palmer pleaded
the general issue with a brief statement that the defendant and
promisor was the plaintiff’s husband, and therefore that this ac-
tion could not be maintained. At this stage of the case it was
agreed to report the proceedings to the full court for their deter-
mination as to their propriety.

L. Clay for the plaintiff,
A. C. Stilphen for Mr. Palmer.

Avrpreron, C. J. The writ in this suit is dated March 21, 1868.
It was entered at the return day and at the Octoher term, 1868,
the defendant submitted to a default and the action was continuned
for judgment from term to term until the Augnst term,1872, when
Gideon 8. Palmer filed a petition for leave-to defend this suit as a
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subsequent attaching creditor. In his petition he alleges that on
the twelfth day of October, 1868, he sued out a writ against this
defendant, on which the same property was attached as in this
plaintiff’s suit ; that at the October term, 1869, of this court, he
recovered judgment against the defendant for ninety-four dollars
and eighty-nine cents debt, and twelve dollars and eight cents
costs of suit; that execution was issued thereon bearing date Nov-
ember 29, 1869, which was seasonably placed in the hands of a
deputy sheriff by whom the defendant’s equity of redemption of
certain mortgaged real estate was sold and the execution recov-
ered by him fully satisfied.

The question presented is whether Palmer under the admitted
facts can be regarded as a subsequent attaching plaintiff, and as
such be permitted to defend this suit under the provisions of
R.S., c. 82, § 39.

By § 39, “when property has been attached, a plaintiff, who has
caused it to be attached in a subsequent suit, may by himself or
attorney petition the court for leave to defend the prior suit and
set forth the facts as he believes them to be, under oath ; and the
court may grant or refuse such leave.”

The section assumes a prior and a subsequent attachment as sub-
sisting and permits the plaintiff in the subsequent to defend against
the prior suit. Palmer, when he claimed to intervene at the
August term, 1872, was not a plaintiff, for he had no sunit pending.
He was not a subsequent attaching creditor, for he had long since
ceased to be a creditor. He had levied upon the estate of the
debtor, and his execution had been fully satisfied. Whether he
would ever be a plaintiff or an attaching creditor was a matter
entirely problematical. If heshould be, he will not be a plaintiff
by virtue of the process under which he now claims to defend ‘
against this plaintiff. New process is required that Palmer may
become a plaintiff and an attaching creditor, which he was not
when he petitioned to defend, and which he can only be by the
institution of a new process.

" The right to defend against a prior attachment was first confer-
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red on a subsequent attaching creditor by act approved March 25,
1831, c. 508, § 2. By this act it was required that both suits must
be pending when the subsequent attaching creditor intervenes.
This section was incorporated into the revision of 1841, c. 115,
§ 113, but the petition was to be in “the court in which such suits
are pending.” In the subsequent revision, in the process of con-
densation, the langnage was changed, but without any alteration
of the meaning. Both suits must be pending, when the plaintiff
in the subsequent suit claims to intervene. There was no subse-
quent suit pending, there was no existing plaintiff at the August
term, 1872. :

If the pending suit is frandulent, or a collusive Judgment is
fraudulently obtained and a levy ismade upon the real estate claim-
ed by Palmer, the law will afford him ample means of defence.
But it is conceded that the plaintiff in the suit sought to be de-
fended, has a just and honest claim. There is nothing to show
that the “prior attachment was made with intent to delay or de-
fraud creditors, or that there was collusion between the present
plaintiff and defendant for that purpose” to render the same void
by § 44. It is only for the prevention of fraud and collusion that
intervention by strangers to a process is permissible. The agreed
facts exclude the poss1b1hty of their existence.

The appearance of Palmer to defend, he not being a plaintiff
having a subsequent attachment, is to be withdrawn. It will then
remain for the parties to the suit to advise as to its disposition,
Palmer not being authorized to interpose a defence.

The validity of a judgment recovered by a wife against her
husband is not a matter presented for our consideration.

The appearance of Palmer to be
withdrawn and the case to stand
Jor trial.

Curring, Wavrron, Dickerson and PErErs, JJ., concurred.
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IngaBITANTS OF WATERVILLE vs. AsHER H. BARTON ¢t als.

Proper mode of procedure under R. 8., c. 18, § 28.

This case involves an application of the well-settled rules that inferior courts
of limited jurisdiction are responsible in trespass to those whom their acts
in excess of their jurisdiction injuriously affect; and that an officer execut~
ing their process, when the want of jurisdiction is apparent upon its.face
(but not otherwise) is equally liable.

County commissioners who have appointed an agent to contract for the build-
ing of a bridge, part of a way, under R. S., c. 18, § 28, have no right to issue
a warrant of distress to collect of the delinquent town the cost of its con-
struction upon the day following that designated in their order appointing.
such agent and in the contract for the completion of the work, although it
is actually done and the accounts of disbursements therefor allowed, upon
notice, more than thirty days before the warrant issued. For the seizure of’
property upon a warrant so issued, the county commissioners, will be liable
in trespass, as would the officer making the seizure, if such defect appeared
upon its face.

As the section referred to (R. S., c. 18, § 28) provides that a certificate shall be
sent to the town, forthwith after the making of the contract stating the time
agreed upon for the completion of the work, and contemplates the allow-
ance of the accounts to be made, and the liability of the town to accrue,
after such completion, the contractor, agent, and commissioners cannot
hasten the day of payment by hurrying up the work.

No warrant of distress should issue till the expiration of thirty days, at least,
after the day designated in the contract for the completion of the work; nor
(by R. S., c. 78, § 15) till twenty days after notice of their judgment certified
by the clerk of the county commissioners to the assessors of the town.

A warrant of distress returnable (as executions are) in ninety days, instead of
three months, as required by law, is fatally defective, no protection to the
officer serving it, and renders those issuing it liable as trespassers for direct-
ing its enforcement.

There is no authority for the county commissioners to render judgment in
favor of themselves for expenditures thus incurred; nor for costs eo nomine,
in such a case. It is the agent’s account which is allowed, and for his bene-
fit that the warrant of distress issues.

The warrant should issue for the sum allowed by the county commissioners,
after notice, upon the agent’s account, and for his expenses of superintend-
ing the work, &c.

The computation of interest from the time the account was actually allowed
(March 29, 1871,) instead of from the day named for the completion of the
work, (May 1, 1871,) was erroneous and exacted from the plaintiffs more



322 MIDDLE DISTRICT, 1874.

‘Waterville v. Barton.

than they were liable to pay. The warrant therefore issued for too large a
sum ; which defect is fatal. Interest should have been computed from May
1, 1871, under R. 8., c. 78, § 15.

If the county commissioners erred in assessing the expense of the agent’s
superintendency upon only one of the two towns connected by the bridge,
this was a judicial error, for which they would not be liable as trespassers.

ON REPORT. :

TrespAss, for breaking and entering the plaintiff’s close in Wa-
terville, being their town poor farm, and taking and carrying away
certain animals. The third count was de bonis, for taking and
carrying off the beasts.

This litigation resulted from the controversy relative to the re-
building of a bridge across the Kennebec, between Waterville and
Winslow, swept away by a freshet in October, 1869, and which a

. majority of the inhabitants of the former town did not wish to re-
build. See Waterville v. Co. Com’rs, 59 Maine, 86. By an
act approved January 21, 1870, c. 282, the county commissioners
were authorized to locate a way and free bridge between these
towns, the one destroyed having been subject to toll.

A very large number of the citizens of the county petitioned the
county commissioners to lay out such a way, which they did, after
notice and hearing; and, under the authority to apportion the ex-
pense, eonferred by said act, they directed the cost of construction
-and maintenance of the bridge to be borne by Waterville and
Winslow in proportion to their respective state valuations; and it
was “further ordered, that the said towns of Waterville and Win-
slow shall have until the sixteenth day of May, 1870, to contract
for the erection of said bridge, and until the first day of May,
1871, to complete the same;” notice of the commissioners’ report
and orders to be served upon the towns eighteen days before
May 16, 1870.

Neither of the towns acting in the matter, several of their
citizens, original petitioners for the bridge, applied to the com-
missioners, on the seventeenth day of May, 1870, for the appoint-
ment of an agent to contract for and supervise its construction
under the special act aforesaid. The prayer of this petition, after
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notice and hearing thereon, was granted and George A. Phillips
was appojinted such agent on the twenty-sixth day of May, 1870,
and “required to complete the same, and make the same passable
on or before the first day of May next, the expense of which shall
not exceed $30,000.” Upon the sixteenth day of June, 13’370, the
contract was made accordingly. It was approved by the commis-
sioners and the towns ordered to be notified of their respective

+ proportions of the expense (viz: Waterville, $24,060.68, and Win-

slow, $5,939,32,) on the same day; which notice was served June

25, 1870. The agent reported to the county commissioners March

. 6, 1871, that the bridge was completed and accepted; and, upon

24,060.68
193.80

24,254 48
25

the following day, the board ordered notice to the towns that the
agent had filed his account and that the same would be settled
March 29, 1871, which notice was served upon the towns March
20, 1871.

March 29, 1871, the agent was allowed one hundred and sixty
dollars for his services and expenses ; a claim for extra expendi
tures by the contractors was rejected ; and the contract price
allowed ; and the account thus settled, and the report accepted and
recorded.

Upon the second day of May, 1871, the county commissioners
issued this warrant of distress:—

“StaTE oF MAINE.
" KENNEBEQ, s8.
[r.8.] To the sheriff of our county of Kennebee, or either of
his deputies, GREETING.

Whereas, by the consideration of our county commissioners,
holden at Augusta, within and for our county of Kennebec, on
the 29th day of March, A. D., 1871, we recovered judgment
against the town of Waterville, in said county of Kennebec, for the
sum of twenty-four thousand and sixty dollars and sixty-eight cents
debt, and one hundred ninety-three dollars and eighty cents for
costs in the same suit expended, as to us appears of record, where-
of execution remains to be done: :

‘We command you therefore, that by distress and sale of the
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money, goods or estate of the said town of Waterville within your
precinct, you cause to be levied and paid unto our treasurer of our
county of Kennebec, the aforesaid sums, amounting in the whole
to the sum of twenty-four thousand two hundred and fifty-four
dollars and forty-eight cents, and interest thereon from said 29th
day of March, 1871, together with twenty-five cents more for this
writ, and thereof also to satisfy yourself for your own fees.

Hereof fail not, and make return of this writ, with your doings
therein, into the clerk’s office of our said county commissioners in
our county of Kennebee aforesaid, within three months from the
date hereof.

Witness, Mark Rollins, junior, Asbury Young, and Nathaniel
Gray, county commissioners, at Augusta, this second day of
May, in the year of our Lord one thousand eight hundred and
seventy-one. W, M. StraTTON, clerk.”

(Endorsed.) “Mem.—February 12th, 1872. The county treas-
urer received of the town of Waterville the sum of $24,254.48,
leaving due at that date the interest, $1,281.55. Alias issued,
June 10, 1372.”

At an adjourned meeting of the board of county commissioners
held March 26, 1872, they directed their clerk to notify Water-
ville that the acerued interest, amounting to $1,281.55 was still
due upon the judgment above described, and that a warrant of
distress would issue in twenty days unless this sum was before
then paid. This notice was given the next day after the order
passed. The town failing to respond a distress warrant similar to
the above, mutatis mutandis, (as to amount, &c.,) issned June 10,
1872. This precept was put into the hands of Asher H. Barton
sheriff of the county, who executed it August 5, 1872, by seizing
certain liye stock on the plaintiffs’ poor farm and selling the same
August 12,1872.  For this he and the county commissioners were
sued in this action, which was reported to the full court for its
determination. The damages, if any, are to be assessed at nmisi
prius by the justice there presiding.



KENNEBEC COUNTY. 825

‘Waterville ». Barton.

D. D. Stewart for the plaintiffs.

He who seizes another’s property, and he who directs the seiz-
ure, must show legal authority, strictly sufficient, or they will
alike be held liable as trespassers. Cogfin v. Field, 7 Cush., 358;

Woodbridge v. Conner, 49 Maine, 353; Emerson v. Washington
Co., 9 Maine, 98; Sumner v. Co. Com’rs, 37 Maine, 115.

The defects pointed out by counsel, and held fatal by the court,

appear in the opinion, which indicates the line of argument pursued.

A. Libbey for the defendants.

The writ contains three counts. The first and second are tres-
pass quare clausum, and the third is for taking plaintiffs’ personal
property described therein. 1 suppose it will not be contended
that the county commissioners can he held under the first or sec-
ond count, nor that the sheriff can if the warrant is a protection
to him. The action cannot be maintained under the third count.

I. The county commissioners had jurisdiction over the subject
matter out of which the warrant of distress grew. Waterville,
pet’rs, v. Co. Com’rs, 59 Maine, 86.

The warrant of distress was regular on its face, disclosed no
want of jurisdiction in the county commissioners, and is a protec-
tion to the sheriff, Mr. Barton. Whipple v. Kent, 2 Gray, 410;
Thurston v. Adams, 41 Maine, 419; Gray v. Kimball,42 Maine,
299.

II. The other defendants, the county commissioners, are not
liable. The amount of the liability of Waterville became fixed
by the commissioners March 29, 1871. It remained unpaid for
more than thirty days. A warrant of distress was duly issued
May 2, 1871, R. 8., ¢. 18, § 28.

On this warrant the plaintiffs paid $24,254.48, February 12,
1872 ; all but the interest and twenty-five cents for the warrant.
They had full notice of the amount due. This was not a satisfac-
tion of the judgment. The judgment against the plaintiffs for
their part of their expense of opening the way, bore interest from
the time the amount was fixed, March 29,1871. R.S.,e¢.78,§15.
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The second warrant was properly issued for the collection of
the balance due.

III. If not authorized by the statute, the determination that
the judgment bore interest was a judicial question over which the .
commissioners had jurisdiction, and if they erred they are not
liable in this suit. Z%ler v. Alford, 38 Maine, 530 ; Noron v.
Hill, 2 Allen, 215; Pratt v. Gardner, 2 Cush., 63; Piper v.
Pearson, 3 Gray, 120.

If the warrant in this case should be found irregular, then it is
important to the parties that the court decide the main question,
whether interest can be recovered. When this question is settled,
the parties will have no difficulty in making a settlement. .

Barrows, J. This is an action of trespass quare clausum
brought by the town of Waterville against the sheriff and county
comumissioners of Kennebec county for going upon plaintiffs’ town
farm and seizing and selling certain stock and swine belonging to
the plaintiffs.

The defendants set up in justification a warrant of distress issued
by said commissioners June 10, 1872, and served by said sheriff
August 5, 1872, which is the trespass complained of.

We start with the well settled rules that inferior courts of lim-
ited jurisdiction are responsible in trespass to those whom their
acts affect, when they act without, or in excess of their jurisdiction,
and not otherwise. Pratt v. Gardner, 2 Cush., 63; Piper v.
Pearson, 2 Gray, 120; and that the officer who executes their
process does not subject himself to an action unless the want or
excess of jurisdiction appears upon the face of the process.
Whipple v. Kent, 2 Gray, 410; Thurston v. Adams, 41 Maine,
419; Gray v. Kimball, 42 Maine, 299.

We are to inquire whether any, and if any which, of the numer-
ous objections urged by the learned and diligent counsel of the
plaintiffs against the sufficiency of the record and process relied
on by the defendants as a justification, can prevail. In addition
to their general jurisdiction the commissioners of Kennebec county
were specially empowered by Special Laws of 1870, c. 282, § 1,
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to lay out the highway, out of the construction of which this con-
troversy has arisen. By the same act in § 2, it is provided that
“the existing laws in relation to the laying out of highways shall
govern them in their proceedings, except that there shall be no
appeal from their decision in laying out or refusing to lay out
such highway ;” and that the return of the commissioners may be
made at any adjourned session and entered of record at once ; in
§ 3, that if the commissioners shall determine to lay it out they
shall also determine the proportion of the expense of erecting and
maintaining the bridge, to be borne by each of the towns of Water-
ville and Winslow which is to be in proportion to their respective
state valuations; in § 4, authority is given to the selectmen of the
two towns to contract for the erection of the bridge jointly, each
town to be liable for its proportion of the expense and no more.

Section 5 provides as follows : “If the selectmen of said towns
fail to contract for the erection of the bridge within such time as
the commissioners shall fix, the commissioners shall proceed in
the manner provided in section twenty-seven of chap. eighteen of
the Revised Statutes.”

The records show a regular laying out of the highway upon
proceedings in conformity with existing laws entered of record at
the April session, 1870 ; an adjudication by the commissioners in
accordance with the special act, of the proportions which each
town should bear of the expense of the erection of the bridge,
and an order under § 5, that the towns should have until the six-
teenth day of May, 1870, to contract for the erection of the
bridge ; and a further order that they should have until the first
day of May, 1871, to complete it. The records further show that
at a session of the commissioners held May 17, 1870, a petition
for the appointment of an agent to build the bridge, alleging the
failure of the towns to contract for its erection within the time
fixed'by the commissioners as above, was presented, of the pen-
dency of which petition the plaintiffs were duly notified and on
the twenty-sixth day of May, 1870, upon proof of the facts there-
in alleged, the commissioners appointed an agent to contract for
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-the building of the bridge, requiring him to complete and open it
on or before May 1, 1871, at an expense not exceeding thirty
thousand dollars, the plans and specifications to be filed with the
clerk of the courts together with the contract, and the contract
not to be binding unless approved by the commissioners, and
thereafterwards the agent to be paid for his services, and the con-
tractor for building the bridge, in the manner prescribed by “the
statutes in such cases made and provided.”

In pursuance of this anthority on the sixteenth day of June,
1870, the agent contracted with certain parties for the erection of
the bridge for $30,000, according to plans and specifications which
were duly filed, and with the contract approved by the commis-
sioners. On the same day the commissioners issued, a notice to
the assessors of the two towns of the appointment of the agent—
of the terms of the contract into which-he had entered—of the
time when it was to be completed, and of the amount which each
town would be required to pay therefor (Waterville’s part being
$24,060.68) which was duly served a few days later. On the
twenty-ninth day of March, 1871, after the completion and accept-
ance of the work, and due notice to the towns of the presentment
of the agent’s account for allowance, the commissioners allowed
the contract price and $160 for the services and expenses of the
agent, and rejected a claim of $2,336.34 for extra work and mate-
rials, and ordered their adjudication to be recorded. On the sec-
ond day of May, 1871, they issued a warrant of distress against
the plaintiffs addressed to the sheriff and his deputies, the pream-
ble of which runs thus: “Whereas by the consideration of our
county commissioners holden at Augusta within and for our coun-
ty of Kennebec on the twenty-ninth day of March, A. D. 1871,
we recovered judgment against the town of Waterville in said
county of Kennebec for the sum of twenty-four thousand and sixty
dollars and sixty-eight cents debt, and one hundred and ninety-
three dollars and eighty cents for costs, in the same suit expended,
as to us appears of record, whereof execution remains to be done.”

To this preamble they appended a command to the sheriff to
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“cause to be levied and paid unto our treasurer of our county of
Kennebec the aforesaid sums, amounting, &c., and interest there-
on from said tweuty-ninth day of March, 1871, together with
twenty-five cents more for this writ, and thereof also to satisfy
yourself for your own fees” and to make return within three
months from the date.

By a memorandum indorsed upon this warrant it appears that
the plaintiffs paid to the county treasurer February 12, 1872, the
sum of $24,254.48. .

At asession of the commissioners March 26, 1872, the clerk
was ordered to notify the assessors of Waterville that the sum of
$1,281.55 was still due as accrued interest on this judgment and
to issue a warrant of distress for the collection of the same if not
paid in twenty days after such notice. He gave such notice by
mail the following day and oun June 10, 1872, issued a second war-
rant of distress running against the inhabitants of Waterville and
setting forth the recovery of the judgment March 29, 1871, for
debt and costs as in the preamble to the previous warrant, except
that the original sum is stated to have been “expended by said
county in erecting the bridge from Waterville to Winslow,” and
that “execution remains to be done in part namely for $1,281.55
and interest thereon from February 12, 1872 ;” which sum and
interest the sheriff is commanded by distress and sale of the money,
goods, or estate of said inhabitants to cause to be paid to the
county treasurer together with fifty cents for the two warrants.

It was in the service of this warrant that the sheriff did the
acts here complained of.

The proposition with which the plaintiffs start, that the commis-
sioners had no authority to appoint an agent to build the bridge
until the full time had elapsed which they had assigned to the
towns as the term within which it was to be completed, while ac-
cording to the general course of proceeding in such cases it would
be correct, is not, we think, maintainable here.

Special powers were conferred by the act of January 21, 1870,
c. 282, and, to determine their extent, the whole of the act is to be

VOL. LXIV. 21
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construed so as to give effect to all its provisions. Holbrook v.
Holbrook, 1 Pick., 250, 258.

To do this it is plain that the direction in § 2, that “the exist-
ing laws in relation to the laying out of highways shall govern
them in their proceedings” is not to be so construed as to preclude
them from acting under the special power conferred. That direc-
tion was doubtless designed to warn the commissioners that in
the exercise of the power conferred on them by the special act,
they were not at liberty to dispense with the petition, notices,
hearirg, and allowance of damages which were required by exist-
ing laws. This court had so held in the case of the City of Bel-
fast, appellants, 53 Maine, 436, 437.

But the clear and explicit language of the legislature in §§ 3
and 5, of chap. 282, laws of 1870, forbids the conclusion that the
proceedings of the commissioners throughout and in all contingen-
cies were to be governed by the existing general laws. The gen-
eral laws authorize no such apportionment of the expense and
give no such power to the commissioners to fix a time within which
the towns shall contract for the erection of the bridge, or to pro-
ceed in the manner provided in § 27, ¢. 18, R. 8. of 1857, if the
towns fail to contract, as is here distinctly conferred.

The obvious design and effect of § 5,is to empower the com-
missioners to appoint an agent and secure the prompt construction
of the bridge in case the towns should fail to contract for its erec-
tion within such time as the commissioners might fix, instead of
waiting as plaintiffs’ counsel now contend they should have done
until the further time fixed for its completion by the towns should
elapse. : ,

The mandate of § 5, is not, as plaintiffs? counsel assumes, to
proceed at such time as is prescribed in § 27, but “in the manner”
therein provided. The commissioners were justified in proceeding
when, and as they did after notice to the town, wupon petition of
those interested, to cause the work to be done by an agent not
one of themselves. That agent made his written contract for the
work and filed a copy of it in the clerk’s office and the commis-
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sioners certified to the assessors of Waterville the time when the
contract was to be completed and the amount to be paid therefor.

So far the proceedings of the commissioners were warranted by
the authority which the act confers upon them, and if they had
continued throughout to proceed in the manner provided in § 27,
c. 18, R. 8. of 1857, which is identical with § 28, c¢. 18, R. 8. of
1871, the plaintiffs would have had no just cause of complaint.

But our attention has been called to some irregularities in these
proceedings which we deem fatal to the defendants’ justification.
The commissioners did not proceed in the manner prescribed in
said § 27, when they issued the first warrant of distress May 2,
1871, the next day after the one fixed for the completion of the
contract.

It is not in the power of the agent appointed or the party with
whom he contracts, by finishing his work and procuring the allow-
ance of his accounts within the time fixed for the completion of
the contract, to hasten the day of payment. The town is to be
notified when the contract is made, of the time fixed for its com-
pletion. We think the true construction of the statute is that the
liability of the town to pay accrues only at the expiration of the
time so fixed, although the sum due under the contract and for the
expenses of the agent may have been previously ascertained, and
that no warrant of distress can lawfully issue unless the town neg-
lects to pay for thirty days thereafterwards. Moreover in R. S.
of 1857, c. 78, § 19, (re-enacted in R. 8., of 1871, ¢. 78, § 15,) it
is provided that “no warrant of distress shall be originally issued
against a town until twenty days after a certificate of the rendi-
tion of the judgment is transmitted by their clerk to the assessors
of such town.” So far as appears this provision was disregarded
when the original warrant was issued.

The time when process to enforce a judgment shall issue is not
a matter of judicial discretion, and a magistrate issuing it prema-
turely is liable in trespass. Briggs v. Wardwell, 10 Mass., 356.

There were other irregularities. The warrant was made return-
able in three months instead of ninety days as the statute re-
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quires. The periods are notidentical. The word month means a
calendar month. R. S, c. 1, §1, clause XI. It is not for us to as-
sume that the legislature had no substantial reason for making such
warrants returnable within a different period from that assigned
for the return of executions. Stet lex pro ratione; and as long
as it stands it must be heedfully regarded.

The warrant of distress refers to a judgment which “we” have
recovered for a certain sum of money “expended by said county
in erecting the bridge from Waterville to Winslow” and requires
that sum with additional sums called “costs” to be levied and “paid
unto our treasurer of our county of Kennebec.”

There is no statute giving the commissionérs aﬁthority to render
judgment in favor of themselves for expenditures thus incurred, or
for costs, eo nomine, in such a case. :

The county of Kennebec was never liable for the contraet price
of the work or for the agent’s services and expenses. Fmerson
v. Washington Co., 9 Maine, 98.

It was the town whose delinquency made the expenditure of
money under the direction of an agent necessary, alone, that was
liable for the costs of the work and the expenses and services of
the agent. It was the agent’s accounts which were allowed. It
was for his use and benefit that the warrant of distress was to issue.

And it was to issue for such amount as the commissioners might
allow on the settlement of his accounts, after notice to the town,
for sums expended on the work, and “expenses of the agent for
superintendence and for procuring the allowance of his account.”

The commissioners had no authority to render any judgment
except for the sums which they might so allow, and it should run
in favor of the agent and not in favor of themselves or the county
which they represent, and the order in the warrant to levy for
debt and costs (how made up does not appear) was irregular and
void. If the omission to enter upon the record a formal and
proper judgment against the town for the amount thus expended
to build the bridge, might be attributed to the clerk, as in Sum-
ner v. Co. Com’rs, 87 Maine, 123, still the issuing of a war-
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rant of distress for costs as well as debt, was illegal and affords
no protection to the tribunal issuing or the officer serving it.
Most of these defects and errors attach also to the alias warrant
under which the defendants claim to justify, appear upon its face,
and must be deemed fatal to the defence. And they are not- all
mere matters of form. The plaintiffs were thereby ordered to pay
in interest and costs more than they were legally liable to pay.

It was suggested at the argument that should the proceedings
be found irregular, it was still desirable that the court should deter-
mine whether interest was recoverable, with a view to settle all
guestions between the parties without further litigation.

We have therefore examined the question and see no reason to
doubt that under the last clause of c. 78,§ 15, R. 8., of 1871,
which is a transeript of R. S., of 1857, ¢. 78, § 19, interest would
be recoverable on such sum as the commissioners allowed upon the
accounts of Mr. Phillips for the amount expended in the construc-
tion of the bridge, and for his services in superintending the same
and his expenses in procuring the allowance of the accounts, from
and after the first day of May, 1871. At that date the time for
the completion of the contract had expired. The contract had
been in fact completed, and the accounts had been allowed, after
notice to the town. The sum thus allowed was payable at that
time and the thirty days neglect of the town to pay under their
legal liability then commenced.

The fact that the original warrant was wrongfully issued before
the expiration of the thirty days, and without the twenty days
notice from the clerk, can make no difference in the obligation of
the town to pay interest from the time when they were in default.

Nor do we see any force in the plaintiffs’ objection that nothing
could be allowed to the agent for the construction of the bridge,
because he had in fact paid out nothing, and by the terms of the
contract with those who did the work, was not to be responsible
personally to them, they assuming the risk and delay incident to
collecting of the reluctant town through legal process. The expen-
diture had been made and under the direction of the agent law-
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fully appointed by the commissioners, because the town neglected
its duty in the premises. And the payment of the expense thus
incurred could properly be enforced by warrant of distress for the
benefit of whom it might concern in the name of the agent. The
allowance of the agent’s accounts by the commissioners after due
notice to the town, was tantamount to a judgment against the town
the record of which may be extended if deficient.

But the commissioners had no authority to render judgment for
costs or for interest for a time prior to the term fixed for the com-
pletion of the contract. '

The complaint of the plaintiffs that the commissioners laid upon
them the burden of all the expenses of the agent for superintend-

ence if well founded in fact, could not avail the plaintiffs in this
~ suit; for that, even if it were erroneous and unjust, would be but
an error in the exercise of a judicial function. It may be that the
commissioners were satisfied that the necessity for the appointment
of an agent arose wholly out of the recusancy of Waterville, and
therefore the whole expense would be but their due proportion.

But whether they were right or wrong, it is only for ministerial
acts not warranted by their general jurisdiction nor the special act,
that we hold the commissioners responsible here. As some of
those errors appear upon the face of the process which they gave the
sheriff to serve, he must be held responsible with them. Accord-
ing to the agreement in the report, the damages are to be assessed
by the judge at nisi prius. Defendants defaulted.

Arpreron, C. J., Warron, Danrorre and Virein, JJ., con-
curred.
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Exsian L. Worraing vs. Higam WoORTHING.

When both parties to a real action claim under deeds from the same grantor,
the demandant’s being many (thirteen) years prior to that of the tenant, the
latter cannot introduce in evidence a deed from their common grantor to a
third person subsequent to both titles, to disprove the delivery of the first
deed, and to show the purpose and the intention of the grantor at the time
of its delivery.

Where a witness testified that a deed was delivered to her by her husband for
his minor son, the fact that many years after she joined with her husband
in a warranty deed in which she released to a third person dower in part of
the land included in the deed to her son, he being then a minor, and his
deed (for aught appearing) being in her possession, may be regarded as in-
consistent with her testimony and is admissible for the purpose of contra-
dicting it.

When the evidence is admissible for a special purpose, the jury should be in-
structed to limit its use to that purpose only, and a general instruction per-
mitting its use for all’purposes whatsoever would be erroneous.

ON EXCEPTIONS.

ReaL aorion to determine the title to certain land in China.
It was formerly owned by Samuel H. Worthing who died in 1869,
leaving a widow, Sally Worthing, and one son, Ensign L. Worth-
ing, the demandant. To maintain his action the demandant in-
_troduced a deed of the premises in question to him from his father,
dated November 27, 1827. The tenant put in a deed from his
brother, the late Samuel H. Worthing, to him, of the same prop-
erty, dated October 23, 1838. Each of these deeds was recorded
upon the day of its respective date. The tenant also introduced,
subject to the demandant’s objection, a deed of the same land from
said Samuel H. Worthing to Hillman Worthing, (another brother)
dated Deceniber 24, 1839, and recorded March 24, 1840, in which
Sally Worthing joined to bar her dower. The demandant was
but six years old when the deed to him was made. The tenant
denied that the deed was ever delivered and the demandant
claimed to have proved by his mother, Sally Worthing, that Sam-
uel H. Worthing delivered it to her for him. Several exceptions
were taken during the trial and to the charge, but the opinion of
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the court indicates those upon which the verdict, which was for
the tenant, is set aside.

Joseph and Orville D. Baker for the demandant.

The deed to Hillman Worthing, made twelve years after that
to Ensign, and nine years after the delivery of the latter to his
mother for him, was improperly admitted, because it was simply
a subsequent declaration of the grantor. Baker v. Haskell, 47
N. H., 479; DBartlett v. Delprat, 4 Mass.,, 702; Aldrick v.
FEarle, 13 Gray, 578; Gates v. Mowry, 15 Gray, 564; Taylor
v. Robinson, 2 Allen, 562 ; Lynde v. McGregor, 13 Allen, 175 ;
Rivard v. Walker, 39 Ill., 413; 1 Greenl. on Ev., § 180 and
cages there cited. The reason is that the later acts or declar-
ations are no evidence of the intention that existed when the deed
was delivered.

. The deed was admitted generally, and not for any special pur-
pose, as plainly appears from the language of the charge.

A. Libbey for the tenant.

The deed to Hillman Worthing was one of warranty signed by
Sally Worthing with her husband, and was admissible to contra-
dict her. Being properly admitted, the demandant should have
asked specifically to have its effect limited, had he desired this.
He did not do so, nor does he base his exceptions upon the failure
thus to limit it.

Arprrron, C. J. This is a writ of entry, in which both parties
derive their title from Samuel H. Worthing ;—the demandant
by deed dated November 27, 1827 ; and the tenant by deed dated
October 29, 1838. DBoth deeds were recorded the day of their
date.

The issue presented to the jury was whether there had been a
delivery and acceptance of the deed under which the demandant
claims title, prior to the deed from the same grantor to the tenant.

The demandant, to support the issue on his part, offered the
deposition of Sally Worthing, the wife of the late Samuel H. Wor-
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thing and the mother of the demandant, who testifies that her
husband delivered the deed, under which the demandant claims,
to her-to keep for him and that he was then about six years old.

The tenant offered in evidence a warranty deed from Samuel
H. Worthing to Hillman Worthing dated December 24, 1839, of
a part of the premises included in the conveyance from Samuel H.
Worthing to the demandant, in which Sally Worthing had re-
leased her dower. To the admission of this deed the demandant
objected, but notwithstanding the objection it was received.

The deed was offered for various purposes;—to negative the
alleged fact of -a delivery of the deed from Samuel H. Worthing
to the demandant or to his wife for his use; and to disprove any
intention on his part to convey the title to the premises described
in his deed to his minor son; and to contradict the statements of
Sally Worthing in her deposition.

So far as the deed was offered for the purpose of defeating the:
title the demandant acquired, if any, by the deed of November 27,
1827, it was inadmissible. It was subsequent in time to the con-
veyances under which the demandant and tenant respectively de-
rive their titles. It is res inter alios, and on that account inad-
missible.

The issue was whether there had been a delivery of the deed
under which the demandant claims title, either to him or to any
one for his use. The deed offered bore date twelve years later
than the date of the deed to the demandant. It did not, and it
could not, show the state of facts, or the intention of the grantor,
years before its execution. The declarations of a grantor subse-
quent to his deed are not admissible to defeat such deeds. But a
deed is but the declaration of a grantor reduced to writing. In
Gates v. Mowry, 15 Gray, 565, an offer of similar testimony was
made and rejected, and the ruling sustained. A grantee’s title
cannot be impeached by declarations of the grantor made subse-
quently to his grant. In Baker v. Haskell, 47 N. H., 479,
Smith, J., says: “By a conveyance, a grantee snucceeds to the title
as qualified by the admissions of his grantor, made before the
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conveyance ; but his title is not subject to be impaired or defeated
by any subsequent declarations of the grantor.” On the trial of
a writ of entry against husband and wife to establish the title of
a creditor of the husband to property alleged to have been fraud-
ulently conveyed to the wife, declarations of the husband, after
the conveyance are inadmissible as against the wife, to prove such
fraud. Aldrichk v. Earle, 13 Gray, 578. The same principle
has been affirmed in numerous decisions. Zaylor v. Robinson, 2
Allen, 562; Sullivan v. Lowder, 11 Maine, 427.

But the deed contains acts and declarations of Sally Worthing.
If her testimony is true, her husband had parted with all his title
to the premises in controversy many years before. Joining with
him in a deed of warranty of this land, and releasing dower there-
in is, to a certain extent, inconsistent with that fact, that her hus-
band had no title, and that his deed conveying the land to a minor
son was left in her possession for him, he not being of age when
the deed in question was given. It has a tendency to show that
she understood the title to remain in her husband notwithstanding
what had been done, and impliedly to negative the fact of an
unconditional delivery to her of his deed to his son. The effect
of this testimony was for the jury.

Had the justice presiding limited the testimony to its bearing
upon the credibility of Mrs. Worthing’s statements there would
have been no just ground of exception; but, instead of that, in
referring to the deeds introduced, he says: “they are evidence in
the case, and whatever weight is to be given to them upon this
point or any other, you have a right to consider.” In other
words, the deed in question was admitted and no restriction or
limitation was made upon the use to be made of it as an article of
evidence. In this there was error. Lxceptions sustained.

Curming, Warron, Dickerson, Virein and Perers, JJ., con-
curred.
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Hiram Harn vs. Hexry BARkER ef al.
Demurrage—when recoverable.

‘Where a bill of lading is silent as to demurrage, and the vessel is unreasona-
bly detained at the port of delivery, before being unloaded, the shipper will
be liable to the master, sailing the vessel on shares and having control of
her employment, (and therefore the owner pro hac vice) in an action of as-
sumpsit upon the implied contract that his vessel should be discharged in a
reasonable time after arrival, for the damages incurred, in the nature of
demurrage, even though the bill of lading states that the cargo is to be dis-
charged by the consignee with the assistance of the crew. :

ON REPORT.

AsgsumpsiT.  The declaration contained a special count as fol-
lows: “In a plea of the case for that the plaintiff, on the four-
teenth day of June, A. D. 1867, was the master and had the sole
possession, management and control of the schooner Mabel Hall,
of 240 tons capacity, and on said day the defendants, in consider-
ation that the plaintiff, at the special request of the defendants,
undertook and promised to carry in said schooner from Vinalha-
ven, in Maine, to the Delaware Breakwater, so called, in the state
of Delaware, a cargo of granite, and then and there to deliver the
same to Maj. Charles S. Stuart, Brevet Lieutenant Col. Engineers,
or his successor, at the port of Delaware Breakwater, for a freight
of one dollar and sixty cents a ton, to be paid by the defendants,
then and there undertook and promised that said consignee should
be ready to receive and discharge said cargo immediately, and
without any unreasonable delay, or to pay a reasonable compen-
sation to the plaintiff as demurrage for all the time that the plain-
tiff, his crew and schooner were delayed beyond that time. And
the plaintiff avers that in pursuance of said promise and under-
taking on the part of the defendants, he did take said cargo and
carry the same to Delaware Breakwater, in Delaware, where he
arrived and was ready to discharge the same on the fourth day of"
July, 1867, then and there gave due notice thereof to said con.
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signee ; but that the defendants, regardless of their said promise
and undertaking, did not have said consignee or any other author-
ized person in readiness to receive and discharge said cargo on
that day, or on any other day between that day and the twenty-
second day of July, 1867 ; whereby the plaintiff, with his crew
and schooner, was unreasonably delayed for the space of nine-
teen days from said fourth day of July to said twenty-second day
of July, and lost their time, expenses and earnings of themselves
and schooner ; and the plaintift’ avers that a reasonable compen-
sation therefor, with interest to the date hereof, is one thousand
dollars. Yet the defendants, notwithstanding their promise and
undertaking as aforesaid, have not paid said sum, but though often
thereto requested, neglect and refuse so to do.”

There was this second count : “Also for that the defendants, at
Augusta, on the day of the date hereof, being indebted to the
plaintiff in the sum of one thousand dollars for the demurrage of
a certain schooner called the ‘Mabel Hall,” belonging to the
plaintiff, before that time detained and kept at the Delaware
Breakwater, in the state of Delaware, with a cargo of granite on
board thereof, on demurrage for the space of nineteen days, in
consideration thereof, then and there promised the plaintiff to
pay him the same on demand ; but though often thereto request-
ed, have not paid the same, but neglect and refuse so to do. To
the damage of the said plaintiff (as he says) the sum of two thou-
sand dollars.”

The bill of lading, in the ordinary form used in the coasting
trade, stipulated that the stone was to be discharged by the con-
signee with the assistance of the crew, and made no mention of
demurrage, nor of any particular number of days after arrival
within which the schooner was to be discharged.

The master testified that he run the vessel “on the square
halves,” receiving one-half of the gross earnings and paying run-
ning expenses. He was also half owner, and had the whole con-
trol of the employment of the vessel, acting as her husband, or

. agent. It was admitted that his vessel was unreasonably delayed
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for sixteen days, and that twenty-six dollars a day would be a fair
compensation for the detention; but the defendants contended that
it should be paid by the consignee (the United States) and not by
them. If found liable, they were to be defaulted and damage
assessed upon the foregoing basis of computation, and legal in-
terest.

Joseph and Orville D. Baker for the plaintiff.

Capt. Hall was, pro hac vice, the owner, and as such, entitled
to maintain this action. Worden v. Bemdis, 82 Conn., 268 ; COlen-
danil v. Tuckerman, 17 Barb., 184 ; Sproat v. Donnell, 26
Maine, 185 ; Bonzey v. Hodgkins, 55 Maine, 98. '

The liability for demurrage, like that for freight, is implied
against the shipper by the mere fact of carriage. 3 Kent’s Com.,*
203 ; Redfield on Carriers, § 826; 32 Conn., 268; Cross v.
Beard, 26 N. Y., 85; Sprague v. West, 1 Abb. Adm., 548;
Morse v. Pesant, 3 Abb. N. Y., Ap. Dec., 321; Fisher v.
Abeel, 44 How’d. Prac., 432.

If the bill of lading says the consignee shall pay freight, that
does not relieve the shipper of liability for it. Moore v. Wilson,
1 T. R., 659; Domett v. Beckford, 5 Barn. & Ad., 521; Ran-
dall v. Lynchk, 2 Campb., 355; Blanchard v. Page, 8 Gray,
292 ; Gage v. Morse, 12 Allen, 410.

Demurrage stands on the same footing.

The freighter is bound not to detain the ship beyond the stipu-
lated or usual time to load or deliver the cargo, and is responsible
for all the various vicissitudes that may prevent a restoration of
her within a reasonable time. 2 Kent’s Com.,% 203; 2 Camp.,
355, 356.

‘We are entitled to interest from demand, July 25, 1867. Hall
v. Huckins, 41 Maine, 580; Chadbourne v. Hanscom, 56 Maine,
554 ; Piscataquis R. B. Co. v. McComb, 60 Maine, 290 ; Bart-
lett v. Western Union Telegraph Co., 62 Maine, 209 ; Ford v.
Tirrell, 9 Gray, 401; Harrisonv. Conlan,10 Allen, 85 and 87.
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A. P. Gowld and J. E. Moore for the defendants.

If any action is maintainable, it should be case for negligence,
and not assumpsit upon a promise, when there was none. 1 Pars.
Mar. Law, 262, and note 8 ; Kell v. Anderson,10 M. & W.,498;
Robertson v. Bethune, 3 Johns.,342 ; 17 Barb., 184.

The bill of lading shows that the master was to look to the con-
signee for his discharge, and should have sued him. Ham v. Ben-
susan, 9 Car. & P.709; Attty v. Parish, 4 Bos. & Pul,, 404; 3
Johns., 348. The freight the shippers have paid.

The master is not entitied to sue. 1 Pars. Mar. Law, wb? sup. ;
Brouncker v. Scott, 4 Taunton, 1; Jesson v. Solly, Id., 52;
LEvans v. Forrester,1 B. & Ad., 118, and 20 Eng. Com. Law,
420.

Arrreron, C. J. The defendants shipped on board the
schooner Mabel Hall, of which the plaintiff was master, a quan-
tity of rough stone, weighing 338,090 pounds, from Vinalhaven,
to be delivered in good order and condition at (Port) Delaware
Breakwater, unto Maj. Charles S. Stuart, Brevet Lt. Col. Engineers,
or his successor at a specified freight per ton without primage and
average accustomed, the stone to be discharged by the consignee
with the assistance of the crew. It was admitted that the vessel
containing the stone arrived at the Breakwater in due time, but
that no one being ready to receive the cargo, the plaintiff was
detained there twenty-eight days beyond a reasonable time for
discharging.

The plaintiff for this delay claims compensation in the nature
of demurrage. [The bill of lading specifies no time within which
the cargo was to be discharged, nor is there any written contract
between the parties upon the subject.

The plaintiff was master of the Mabel Hall, and half owner ;—
sailed the vessel on shares, victualling and manning her, and re-
ceiving half her gross earnings, acted as agent at home and abroad,
had full control of her, making all contracts for freight and signed
the bill of lading. He is therefore, pro Aac vice, to be regarded as
between these parties, as the owner of the vessel and as such to
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receive what may be due. Bonzey v. Hodgkins, 55 Maine, 98 ;
Clendanil v. Tuckerman, 17 Barb., 185; Worden v. Bemis,
32 Conn., 268.

The shipper of goods is liable for freight to the ship owner.
“Demurrage,” as is remarked by Heath, J., in Jesson v. Solly,
4 Taunt., 53, “is only an extended freight,” and the liability for
freight and for demurrage stands upon the same grounds.

When there is a reservation for demurrage, either in the charter
party or the bill of lading, that must control. When there is none
it seems settled by all the authorities that an action for damages
arising from delay on the part of the shipper in receiving goods,
in the nature of demurrage, may be maintained.

The plaintiff has brought assumpsit upon the promise implied
on the part of the shipper to receive the goods shipped within a
reasonable time after their arrival at the port of destination. The
ship-owner impliedly promises to carry the goods as speedily as
may be consistent with safety, and is liable in damages for cul-
pable neglect or unreasonable delay. Itis the duty of the ship-
per to be ready to receive the goods at the port of discharge and
to see that they are unloaded with reasonable dispatch. For
the non-performance of these reciprocal obligations, the injured
party has a remedy without any express stipulations to that effect.
“Damages, in the nature of demurrage,” observes Butler, J., in
Worden v. Bemis, 32 Conn., 273, “are recoverable for detention
beyond a reasonable time, in unloading only, and when there is no
express stipulation to pay demurrage. They are in the nature of
demurrage becaunse they are for the detention of the vessel, and
meagured by the day like demurrage, and are damages because
they are recovered for a breach of the implied contract of the
shipper that he will receive the goods in a reasonable time. As-
sumpsit will lie for them becaunse resulting from a breach of con-
tract, but the count must be special, as for unliquidated damages
in other cases of breach of an implied contract.” In Clendanil
v. Tuckerman, 17 Barb., 185, which was an action for freight and
demurrage, it was held where there has been no special agreement
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between a shipper of goods and the master of a vessel run on shares
for demurrage, that if the vessel is detained an unreasonable time
by the freighter or consignee the owner of the vessel may recover
damages in the nature of demurrage for detention. In Cross v.
Beard, 26 N. Y., 85,1t was held in the absence of any express
agreement as to demurrage, that a contract isimplied that the owner
and consignee of goods will provide for their discharge in a rea-
sonable time, and that he is liable in damages in case of a breach
of such implied contract.

The contract with the plaintiff under the bill of lading was with
the shipper. Blanchard v. Page, 8 Gray, 281. As there wasno
provision for the payment of demurrage by the consignee, the ship-

- per’s liability for such demurrage remains equally as for freight.
Gage v. Morse, 12 Allen, 410; Chappel v. Comfort, 10 C. B.,
(N. 8.,) 802. .

The defendants are liable in assumpsit upon their implied con-
tract and are liable to pay interest from the date of the plaintiff’s
demand which was made upon the twenty-fifth day of July, 1867.

Defendants defaulted.

‘W arron, DickErsoN, Barrows, Danrort and Perers, JJ.,
concurred.

Joun F. Hunt vs. HENrRY BARKER ¢t al.

When master is owner, pro hac vice.

‘When the master sails his vessel on shares, employing the crew, contracting
for business, fixing the rate, signing the bill of lading, and having the entire
management when away from home, he is the owner, pro hac vice, and as
such is entitled to sue for damages for the detention of the vessel, even
though there be an agent whom the master was accustomed to consult when
at home and who had a right of direction, if he chose to exercise it, but who
had no control of the vessel when the bill of lading for the voyage in ques-
tion was signed, and nothing to do with contracts for freight.

ON REPORT. .
Assumpstr for damages for the detention of the schooner Leonessa,
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in the nature of demurrage. The declaration, bill of lading and
voyage in this case, were the same as in the preceding one of Hall
v. Barker, names and dates only being changed. Both suits were
commenced May 17, 1873, and the general issue was pleaded in
defence to them. Capt. Hunt engaged his vessel to carry stone
from Vinalhaven to Delaware Breakwater for Barker & Bodwell,
who had a contract with the government to deliver fourteen thou-
sand tons of stone there, and the bill of lading was signed by the
plaintiff June 18, 1867. He arrived at the breakwater July 9,
1867, and it was admitted that he was unreasonably detained there
twenty-eight days beyond the proper time for discharging, and
that thirty-four dollars a day would be a fair compensation for the
delay ; for which sum and interest he was to have judgment, if
entitled to recover in this action. His right of recovery was con-
tested upon the same grounds that have been already stated in the
next preceding case, and also because he had not (as it was alleged)
such control of the Leonessa as to make him owner, pro hac vice,
nor such as Capt. Hall had of the Mabel Hall.

Upon this point Capt. Hunt testified, substantially, that he was
part owner and in command of the Leonessa in the summer of
1867, then sailing her for one-half the net earnings, employing and
paying the crew, contracting for freights and fixing the rates.  He
said : “Away from home, I had wholly to do with the manage-
ment of the vessel throughout. At home the agent did. They
always allowed me to manage her. I had the victualing of the
ship.” He then stated his employment by Barker & Bodwell, as
aforesaid, and that “the agent of whom I have spoken had no con-
trol over the vessel at the time this contract was made. They
allowed me to do all such kind of business. . . . He had nothing
at all to do with the making of contracts for freights. I made de-
mand on the defendants August 15, 1867.” Upon cross-examina-
tion he said: “I ¢onferred with the agent upon the subject of
freight. I don’t know that I did at that time. He never inter-
fered with it. He knew I was making this trade and didn’t object.
I was not generally accustomed to consult him about my business

VOL. LXIV. 22



346 MIDDLE DISTRICT, 1875.

Hunt ». Barker.

when I was at home.” This question was then put: “You say
away from home you had the control, but at home the agent had
the control #” and answered ; “yes ; he had a right to direct me if
he chose. I saw him every day and he knew about it.”

Mr. Bodwell testified to this: “We mnever supposed for a mo-
ment but that these parties would get demurrage; not from us,
but from the government. Col. Stuart was of that opinion, and
I didn’t have any other.”

Baker & Baker for the plaintiff.

Gould & Moore for the defendants.

In addition to the considerations urged in the case of Hall against
‘these same defendants, their counsel said that “in order to make
the master of a vessel owner, pro Aac vice, under a contract for
sailing her on shares, he must have the exclusive control of her for
the time being. This principle runs through all the recent author-
ities.” Noyes v. Staples, 61 Maine, 422 ; Thompson v. Snow,
4 Maine, 269 ; Emery v. Hersey, 1d., 407 ; Winsor v. Cutts, T
Maine, 261; LZyman v. Redman, 23 Maine, 289 ; Bonzey v.
-Hodgkins, 55 Maine, 98 ; Sims v. Howard, 40 Maine, 276.

Appreron, C. J. This is an action of special assumpsit for de-
murrage of the schooner Leonessa.

The plaintiff was a part owner, sailing the vessel on shares, em-
ploying the crew, receiving half of the net earnings, contracting
for freight, fixing the rate, signing bills of lading, and having the
whole management when absent from home. There was an agent
for the owners, but he had no control of the vessel when the bill
of lading was signed, nor anything to do with contracts for freight.

True, the plaintiff says he was accustomed when at home to con-
sult the agent about business, and he had a right to direct him if
he chose. The plaintiff might undoubtedly consult with the own-
ers for their common good, or with their agent. So the owners
having the right to terminate the contract with the master not
being limited in time, might so do, and so doing might direct the
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master what to do, and they might authorize an agent to do the
same. DBut it does not appear that they have done so; nor that
they have in any way interfered with the action of the master in
sailing the vessel on shares.

Upon the whole evidence, the plaintiff must be deemed as the
owner, pro hac vice, as against these defendants, and as such heis
entitled to recover upon the principles settled in Hall v. Barker.
The mere advising with the owners or their agent was a matter
of courtesy and nothing more. Taking all the declarations of the
plaintiff together, we think he meant to be understood as asserting
the fact that he sailed the vessel on shares, and had the entire
control of its management.

He demanded payment of this claim on the fifteenth day of
August, 1867, and must recover interest upon the sum agreed upon
as damages from that date. Defendants defaulted.

‘W arron, Barrows, Daxrorte and PrrErs, JJ., concurred.

CorpeLIA LaADD 9s. JEsse Jacoss.

How judgment against a trustee is allowed against his principal.

The pendency of a trustee process is no bar to the commencement of a suit
by the principal debtor against the trustee.

The judgment recovered in such trustee suit, when satisfied, is a bar to the
suit subsequently commenced, to the amount paid and the costs of the
trustee.

When in the suit by the principal debtor against the trustee the amount re-
covered is reduced to less than twenty dollars the plaintiff can recover but
'quarter costs.

ON REPOET.

The defendant was administrator of the estate of the late Ste-
phen Ladd, against which the plaintiff had a claim for labor, which
was submitted to referees, who awarded her five hundred and
twenty-five dollars. December 9, 1871, the defendant paid her
four hundred dollars in money and gave her his note for one hun-
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dred and twenty-five dollars payable to her on demand with inter-
est. It was not negotiable in form. No part of it has been paid
directly to the holder by the maker. Upon the twenty-third day
of March, 1872, Roderick McDonald brought a suit in this court
for this county against Cordelia Ladd and Jesse Jacobs as her
trustee,and recovered judgment therein at the October term,1873,
and the same was satisfied February 4, 1874, by the payment by
Jacobs of $63.28. His costs were $9.43. April 18,1872, A. N.
Stetson summoned said Jacobs as trustee of said Ladd to appear
on the twenty-seventh day of that month before a trial justice,
who gave judgment for the plaintiff on the fourth day of May,
1872 ; and on the twenty-second day of said April, he was sum-
moned to appear before the same justice at the suit of H. C. Ar-
nold against said Ladd and him, as her trustee, on the fourth day
of May, 1872, when judgment was rendered against them and in
favor of said Arnold. Upon the twenty-fourth day of April,
1872, Edwin S. Chandler sued said Ladd and Jacobs as her trus-
tee, by writ issued by the same justice, returnable May 4, 1872,
when the plaintiff obtained judgment against them. The plain-
tiff disclosed in all four cases. His costs were ninety-nine cents
in each of the justice suits. April 10, 1873, he paid $45.72 in
full satisfaction of the executions issued in these justice actions,
payment of them having been seasonably demanded of him.

Upon the foregoing statement the court .was to render such
judgment both as to damages and costs, as the law and facts re-
quire.

The suit in the present action was commenced upon the second
day of May, 1872.

W. R. White for the plaintiff.
Emery O. Bean for the defendant.

- Arrreron, C. J. The writ in this action was sued out on May
2, 1872. Before that date four several trustee processes had been
served on the plaintiff and this defendant as her trustee,in all which
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judgments have been obtained against both principal and trus-
tee. The executions, which issued in these several trustee pro-
cesses have all been paid by the trustee, leaving a balance still
due on the plaintiff’s claim against him.

It is claimed that this action was prematurely commenced, the
defendant having been previously summoned as a trustee of the
plaintiff. :

The plaintiff commenced a suit upon a claim which was due
and unpaid. By the service of the trustee processes upon the
defendant his indebtedness to the plaintiff was held to respond to
the final judgments which might be recovered in the several ac-
tions, of which service had been duly made upon him. If the
plaintiffs in those suits should fail, the defendant would be dis-
charged as trustee. So, unless a demand is made within thirty
days after judgment, the lien created by the attachment will ex-
pire. In case judgment is recovered against the principal debtor
and trustee and the same is satisfied by the trustee, such judg-
ment will discharge the trustee “from all demands by the princi-
pal defendant or his executors or administrators, for all goods,
effects and credits, paid, delivered or accounted for by the trustec
thereon.” R. S, c. 86, § 74.

The suing out a trustee suit is not a bar to the commencement
of a suit by the principal defendant against the trustee. If it
were to be so held, the defendant might lose an opportunity of
gecuring his debt against the trustee, or it might become barred by
the statute of limitation, by reason of the pendency of the trus-
tee process. In Nathan v. Giles,5 Taunton, 558, it was held, that
a foreign attachment pending is no bar to an action until judgment
be recovered in the attachment suit. When judgment is recov-
ered, it becomes a bar to the extent of the amount paid by the
trustee and his costs.

It follows that the plaintiff is entitled to recover the balance
remaining due after deducting the judgments paid by the defend-
ant and his judgments for costs. Knowing the pendency of the
trustee processes against her, the plaintiff voluntarily incurred the
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risks of her suit. If the whole debt-of the defendant was requir-
ed to meet the claims against her, she would fail in this action.
If they reduce the amount to be recovered by her to less than
twenty dollars, as would seem to be the case, her costs must be
limited to a quarter of the debt recovered.

Judgment for the plaintiff accordingly.

‘Warron, Dickerson, Barrows, Danrorre and Liesey, JJ.,
concurred. '

Susax PerrineiLt, appellant, »s. Howarp Permineirr.

Probate appeal upon an account. Practice.

An executor’s account rendered in the probate court for settlement is in the
nature of a declaration in a writ; and unless amended by order of court, a
greater sum than is charged cannot be allowed to the executor either in that
court or upon appeal.

Where one of several obligors in a bond, each being bound for himself alone,
overpays the amount due from him, such payment being made upon his lia-
bility alone, it does not enure to the benefit of either of the others.

ON REPORT.

This was a second hearing upon the appeal taken by Susan Pet-
tingill, widow and devisee of the late Benjamin Pettingill, from
the decree of the judge of probate of Kennebec county, allowing
the account of Howard Pettingill, as executor of the will of his
father, also named Howard Pettingill, deceased March 28, 1840.
The reasons for the appeal, and the relations of the parties can be
ascertained by reference to the report of the case Pettingill, ap-
pellant, v. Pettingill, 60 Maine, 411. By the terms of the will
of which the appellee is executor the five children of the decedent
by his wife, Amy Pettingill, were required to and did give bond
for the support of their mother during her life, the expense to be
borne equally according to the condition of the bond, though not
precisely so expressed in the will, by the terms of which the lands
devised to the testator’s children were charged with the perform-
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ance of the stipulations of the bond, which was not in fact executed
till two months after the death of the father. See 60 Maine, 411,
and Pettingill v. Patterson, executor, 32 Maine, 569.

The executor’s account as originally filed, was “for the main-
tenance of Amy Pettingill, widow of Howard Pettingill, deceased,”
viz :—

From March 28, 1840, to March 28, 1861, at $110. per year, $2,310

To interest on twenty instalments, 2,706
To continuing maintenance from March 28, 1861, to March 28, 1871, at

$220 per year, 2,200

To interest on nine instalments, 594

. $7,810

Less one-fifth, [the executor’s one proportion, he being a son,] 1,562

Balance, $6,248

The judge of probate allowed this account, exclusive of interest,
as is stated in 60 Maine, 414; but the supreme court of probate
directed its allowance for the six years next preceding the filing
of the account, and that credit should be given the several devisees
for the sums paid by each for the mother’s maintenance and for
such sum (if any) as she earned by her labor in the accountant’s
family. 60 Maine, 424 and 425.

To ascertain these items, the cause was sent by the judge at
nisi prius to an auditor, (Hon. James W. Bradbury,) who made
this report at the March term, 1875: _

“After a protracted hearing of the parties, their evidence and
the arguments of their counsel, and a careful consideration of the
same. I have come to the following conclusion, viz:—

That for a period of six years from November 20, 1852, to November

20,1858, a fair and just compensation for the support and main-

tenance of Mrs. Amy Pettingill, according to the bond, was

$110 per year, making for the six years, $660.00
And for the period of six years from November 20, 1858, to November :

20, 1864, $3.50 per week, or $182 per year making for the six

years, 1,092.00
And for the period from November 20, 1864, to March 28, 1871, $6.50

per week, or $338 per year, making for the period of six years,

eighteen weeks, 2,145.00

$3,897.00
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To which amount I add interest upon the six annual instalments next

before filing the account, . 304.00
$4,201.00

Interest from the filing the account March 28, 1871, to March 28,
1875, is added, 1,008.00
Making, $5,209.00
Of this one-fifth is to be borne by the executor, 1,041.80
$4,168.20

And said Howard Pettingill is not in my judgment entitled
upon the evidence to recover anything on this account for the
maintenance of his mother prior to November 20, 1852. At that
time, in a settlement of certain matters made between him and
Benjamin, it was the understanding of both that all past liability
of every kind from Benjamin to Howard was cancelled.

All the other parties liable for the support of the old lady hav-
ing settled, I find that said Howard is not entitled to recover any-
thing in this account for charges prior to November 20, 1852.

Mrs. Mary A. Kent, an obligor in the bond, testified to her
care of the mother and attendance upon her since the fall of 1864;
and that she has in addition, paid Howard $1200 on account of.
her liability to bear her fifth part of the expense incurred under
the bond. This, in my judgment, is sufficient and more than suf-
ficient to discharge her appropriate share of the liability.

But I have not felt at liberty to deduct the excess so as to re-
duce the amount due from Benjamin. All the other obligors
have respectively discharged their share of the obligation under
the bond, either by settlement or adequate service.

The services of the mother were of value to Howard prior to
his marriage in the fall of 1848. Since her illness in 1858, her
kindly efforts at labor have been of no substantial value.

I find, in conclusion, that there is due to Howard Pettingill
from the estate of said Benjamin chargeable upon the land de-
creed to him by his father, including interest upon the last annual
instalments up to March 28, 1875, the swn of ($1,041.80) ten
hundred forty-one dollars eighty cents.

Exception was taken by the counsel for the appellant to my al-
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lowance of a larger amount per annum for the maintenance of the
mother than that charged in the original account filed in the pro-
bate office, and by the counsel of the appellee to my allowance of
any payment to Howard in the transactions of November 20, 1852,
as not being embraced in the ‘reasons of appeal.’

J. W. BrapBUrY.”

The said Susan Pettingill, appellant, filed the following objec-
tions to the acceptance of the foregoing report of the commissioner
in this case.

I. The executor claimed but two hundred and twenty dollars
per year and interest thereon as appears in report of the case, from
March 28, 1861, to March 28,1871, in his accountfiled in the pro-
bate court, but the commissioner in his report allows him from
November 20, 1864, to March 28, 1871, $6.50 per week, or $338
per year, and interest upon the last six instalments. His allow-
ance of more than that claimed by the executor in his account and
interest upon the same was unauthorized. ‘ ’

II. The commissioner finds that Mrs. Mary A. Kent, one of
the obligors in the bond, paid more than her oneifth for the sup-
port of Amy Pettingill to Howard Pettingill, the executor, but
does not deduct the amount so overpaid from the executor’s claim,
but allows his claim for the same amount as ifhe had not received
such over payment. The amount so over-paid by Mary A. Kent
should have been deducted from the executor’s claim.

The facts set forth in the report of this case in the sixtieth vol-
ume of Maine reports, page 411, were made a part of the case.

The presiding judge, pro forma, accepted the report and
awarded costs to the appellee, to which acceptance and award of
costs the appellant excepted.

E. F. Pillsbury for the appellant.
The commissioner allows $72 a year from November 20, 1858,
to November 20, 1864, six years,—$432—more than was

charged in the executor’s account originally filed in the case. 60
Maine, 414.
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Also $118 a year from November 20, 1864, to March 28,1871,
six years and cighteen weeks, more than was charged in the ac-
count; amouhting to about $750, and interest upon this over-
allowance for six years to the time of filing the account, March
98, 1871, equals $270. These over-allowances and interest on
the same to March 28,1871, equals $1450. Then he allows inter-
est upon this over-allowance from the time of filing the account
March 28, 1871, to March 28, 1875, four years, being about $350
more, making in all an over-allowance of about $1800, one-fifth of
this is $360, allowed against the widow of Benjamin Pettmglll
more than charged in the executor’s account.

It may be claimed that the amount allowed does not exceed
the amount charged including interest, but the greater part of the
over-allowance is upon that part of the account on which interest
is allowed. The charge in the account is $220 per year with
interest, and the allowance is $338 per year with interest.

If it is claimed that this extra allowance may stand because the
whole amount allowed on all the items does not exceed the whole
amount charged in all the items, including interest, the answer is
that the court has expressly found that interest shall be allowed
only on the last six instalments. 60 Maine, 425.

‘What propriety in cutting off the interest prior to the six
years if the other items are to be increased to offset the interest
cut off?

Can $338 and interest be allowed on a charge of §220 a year
and interest?

Suppose this question of fact as to the worth of supporting the
old lady had been snbmitted to a jury, as it might have been
under R. 8, ¢. 63, § 26, could the jury in that case, render a ver-
dict for more than was charged in the account as first filed? No
more than they could upon an account in a writ.

The amount overpaid by Mary A. Hunt, to the executor should
have been deducted from his claim against the estate for support-
ing the old lady. The over-payment by Mrs. Kent may be and
is in fact barred from being recovered back by her and in so far
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ag she has over-paid Howard will be twice paid if he can recover
it again in this manner. »

Suppose the other three obligors had supported their mother
entirely. Could the executor compel Benjamin’s estate to pay
one-fifth of it to him? Tf one has contributed more than her
share is it to be paid to Howard again?

The court say in this case, the acountant should charge himself
with all that either of the legatees has paid, as well as his own
fifth. 60 Maine, 424. This report only charges him with a part
of what Mrs. Kent paid and leaves him to be paid twice.

If the account as originally filed was based on a judgment in the
case of Pettingill v. Patterson, 32 Maine, 569, as claimed by
appellee’s attorney, it is an additional reason why it should not
be increased.

8. Lancaster for the appellee.

In the original bill filed in the probate court, Howard Pettingill
as executor, claimed to be allowed what the judgment in Pettin-
gill v. Patterson, 32 Maine, 569, would give him, and made his
bill for the first twenty years, upon the basis of that judgment ;
then for the next ten years, the yearly sum was doubled, to meet
the increased cost of living, but interest was claimed and reckoned
on the yearly instalments, in accordance with the judgment in
that case, and just as much claimed as the yearly instalments
themselves.

See the bill in 60 Maine, 414.

One-fifth part of it is $1,562.00
Interest from March 28, 1871, to March 28, 1875, 374.88
Amounting March 28, 1875, to $1,936.88

But the court in their decision in this case, reported in 60 Maine,
411, not having adopted the judgment in the case first cited as the
method of making up the executor’s account, and having decided,
that he was “to be allowed the cost of maintenance,” at the hear-
ing before Mr. Bradbury, the executor was called upon by Mr.
Bradbury, to make up his account according to the above direc-
tions, and he made it up as follows:

\
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From March 28, 1840, to March 28, 1848, 416 weeks at $3 per week,  $1,248.00
From March 28, 1848, to March 28, 1857, 468 weeks at $5 per week, 2,340.00
From March 28, 1857, to March 28, 1871, 728 weeks at $8 per week,  5,824.00

Interest on six last annual instalments, 519,30
Amounting to $9,931.30
One-fifth of which, being Benjamin’s part is $1,986.20

It is true that Mr. Bradbury divided the whole time into periods
as the case seemed to require, and allowed according to the eir-
cumstances of each particular period, up to 1848 allowing nothing,
and without saying what he allowed from 1848 to November 20,
1852, considering everything up to that time, embraced in a pri-
vate settlement, then made, between Howard and Benjamin, after
that allowing according to the circumstances of the case, amount-
ing in the aggregate to the said sum of $1,041.80.

Now the executor says that the appellant is not aggrieved at this,
but that he is the aggrieved party, because Mr. Bradbury allowed
the appellant to go outside of the reasons of appeal, and offer
proof of claims never thought of while Benjamin lived, nor at
the time the reasons of appeal were made and filed. This
the executor considers entirely illegal, and that whatever was
allowed by Mr. Bradbury for the use of the place and for twelve
acres of land, was wholly outside of the case and unauthorized,
but having consented that Mr. Bradbury might make up the ac-
count he proposes to abide by Mr. Bradbury’s decision.

Upon the whole the case stands thus, Mr. Bradbury has appor-
tioned the sum he allowed, to the different periods, in a manner
different from what the executor claimed, in some allowing noth-
ing, in others more, but not so much as was charged on the bill
used at the trial, nor in the aggregate, so much as the original
account, by some eight or nine hundred dollars.

Daxrortr, J. The questions involved in this case grow out of
an account presented by the appellee, in the probate court, in
which he claims a certain amount alleged to have been expended
for the support of his testator’s widow. The case has once been
before the law court and is reported in 60 Maine, 411. It was
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then held that he was entitled to render such an account, and upon
subsequent proceedings an auditor was appointed to ascertain and
report the amount to be allowed.

That report and objections in writing to its acceptance have
been filed. These objections present the only questions now be-
fore the court.

The first objection is, that the auditor has allowed more than
was claimed in the original account. The truth of this is denied,
and whether true or not depends upon the validity of several prop-
ositions contended for by counsel. The original account, as filed,
isin the aggregate larger than the amount allowed. But that
account is made up largely, of interest, portions of which have
already been held not allowable and are therefore to be stricken
from the account, and can no longer be considered a part of it.
Nor, under any circumstances, can we hold the interest to be a
part of the debt; it is rather an incident to it. It certainly is no
part of the expense of supporting the widow and must be left out
in counsidering the question now before us.

Again it is contended that the auditor reduced the account by
the allowance of payments which were unauthorized by the rea-
sons of appeal, and but for this redunction the account would still
in the aggregate be larger than the amount reported. It is true
that the auditor disallowed all the account prior to a certain date,
and on the ground that up to that time it had been paid and set-
tled by the parties. This was fully authorized by the sixth reason
of appeal and by the directions of the court as to the manner in
which the account is to be made up, as appears by the report of
the case in 60 Maine, on page 424. ‘

Besides, this disallowance reduces the report and the account in
the same proportion and can therefore have no bearing upon this
question.

It is further claimed that a new and amended account, one
made up in accordance with the decision of the law court, was pre-
sented to the auditor and acted upon by him without objection.
That such an account was made up and acted upon may be true.
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But it nowhere appears in the case that it was done by the author-
ity of any court; nor does it appear that it was acted upon with-
out objection,but the contrary ; for the auditor’s report shows that
exception was taken to his allowance of a larger amount “than
that charged in the original account.” It would undoubtedly be
competent for the court at the proper time and place, and upon
proper terms, on motion being made therefor, to allow such amend-
ments as may be necessary to correct mistakes and supply omis-
sions; but until such an amendment is made, we must take it as
originally filed. It may be true that the new one was made in
accordance with the decision of the court and so was the original
one, except the interest, and the court did not and had no occa-
sion to consider whether a new acconnt should be filed, or the old
one amended. The instructions given as to the manner of making
up the account, related to the items of the old one which were to
be allowed, and to that alone.

It may be proper to remark that we do not deem it material
that the aunditor divided the time covered into periods shorter than
those in the original account. As originally rendered, the account,
aside from the interest, consisted substantially of one item,a claim
for the support of the testator’s widow. For different periods,
different prices are charged. In the auditor’s report the periods
are made shorter, and in one instance a sum less than that charged
is allowed, while in others the sum allowed is greater than that
charged. It is very obvious that for a long period a certain sum
per week might properly be allowed, which might be too large
for a portion of that period and too small for another portion.

The real question then, is, whether the auditor has, in the ag-
gregate, allowed for the widow’s support during the time covered
by the executor’s claim, more than is charged in the original ac-
count. He so reports, and on examination, in the light of the
principles already discussed, we so find.

This we deem inadmissible. The account filed is in the nature
of a declaration in a writ. It is a statement of the claim set up
and the grounds upon which it rests. The opposing party has no-
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tice of that claim and nothing beyond. Inp any proceeding at law
or in equity, it would be somewhat of a novelty to allow a party
to set up one claim and prove another, especially a larger one.
He may indeed, in some instances, prove a smaller. But this is
allowable only when the larger includes the smaller, and upon
that ground. But the larger can never be included in the smaller.
Stephen, in his work on Pleading, page 800, says “that a verdict
cannot in general be obtained for a larger quantity or value than
is alleged.” Sedgwick on Damages, page 681, lays down the same
rule saying: “it is adhered to with severity.”

Upon this point, therefore, the exceptions must be sustained,
and the report recommitted unless the excess in the amount al-
lowed be remitted. . '

The other objection relied upon we think has no legal founda-
tion. It alleges, and the auditor finds, that Mrs. Kent, one of
the obligors in the bond given for the support of the widow, has
paid more than her share toward such support, which excess is not
deducted from the executor’s claim in this case. The bond refer-
red to is a several one holding each signer responsible for his share
of the expense incurred for the widow’s support. It was so held
in the former decision of this case. The payments are to be cred-
ited to such of the legatees as make them for the purpose of “re-
lieving his or her share of the estate.” Accordingly, the auditor
finds that the amount paid by Mrs. Kent was paid on her own
share, and not for the benefit of this contestant. If] therefore, she
has overpaid it is a matter to be settled between her and the exec-
utor, and not one which either of the other parties can legally in-
quire into. Exceptions sustained.

Arrreron, C. J., Warron, Dickersox and Barrows, JJ.,
concurred.
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Erias Priveron vs. Roserr H. GARDINER ¢f al.
Special damage must be alleged.

This was an action for an injury to the plaintiff’s mill through the flowing
back of water upon it by means of a dam raised by the defendants. The
declaration was for the obstruction thus caused to the working of the mill
and the consequent loss of profits: held, that a loss of rents, obliged to be
relinquished by the plaintiff to his lessees, by agreement between them, in
consequence of the overflow of the mill, could not be considered as an ele-
ment of damage because not specially mentioned in the writ.

ON EXCEPTIONS.

Casg, to recover for damage done by the defendants to the
plaintiff’s mills. The plaintiff had his mills, known as the Hoe
and Fork Factories, upon a little stream, known as Purgatory
stream, running from Purgatory pond and emptying into the Cob-
bosseecontee. The defendants had mills and a dam upon the
Cobbosseecontee, at Gardiner, fourteen miles from those of the
plaintiff.

The declaration contained two counts, alleging substantially
that the plaintiff and his predecessors in title had, from time
whereof the memory of man runneth not to the contrary, and
ought to have, the unobstructed use of Purgatory stream for the
running of the mills mentioned; but that the defendants on and
prior to, and ever since the first day of April, 1867, to the day of
the suing out of the plaintiff’s writ, July 2, 1872, did erect and
maintain a dam across the Cobbosseecontee, “into which the said
Purgatory flows and empties, thereby hindering and obstructing
the free course and passage of the Cobbosseecontee stream and of
said Purgatory to the Kennebec river, and thereby damming up
and raising the waters of the Cobbosseecontee stream above its
usual and due height, thus detaining the waters of the said stream,
in the ponds and reservoirs adjacent thereto so as to cause said
waters to flow back into said Purgatory stream, and into said mills,
and upon the wheels and machinery thereto attached and belong-
ing, thereby hindering and obstructing the use of said mills and
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machinery, rendering the same of little or no value, and subject-
ing the plaintiff to great loss and expense by the interruption of
the business of said mills, and depriving him of the profits thereof.”

In the spring of 1867 the defendants had placed flush-boards
upon their dam which raised it about fifteen inches, and it remain-
ed at that elevation for two years. In 1867 and 1868, at high
stages of the water, the plaintiff’s mill was flowed and he attrib-
uted it to this raising of the defendant’s dam and brought this
suit for the damage thereby caused.

There was much evidence to show that this was the caunse of
the overflow, and several experts and others to the contrary, hold-
ing that it could not so affect the streams for such a long distance.
A prior action was brought for this injury but failed because the
executors of the late R. H. Gardiner’s estate were sued in that
capacity. Plimpton v. Richards, 59 Maine, 115, where the court

-say that case for a tort does not lie against executors as such.

The second count in the declaration was this :.

“Also, for that the said plaintiff on the said first day of April,
A. D. 1867, and for a long time before, and from thence hitherto,
was seized and possessed of certain mills, mill-dam and water
privilege on Purgatory stream, so called, in Litchfield, in said
county of Kennebec, and had a right to the free use and flow of
the water in said Purgatory stream, and the right to maintain a
dam across said stream for the raising of a head of water, and for
the purpose of driving his said mills and machinery without any
hindrance or molestation.

And the plaintiff avers that the defendants, on the said first day
of April, A. D. 1867, and before that time, without any lawful
right, authority or permission, had erected, built and maintained
a certain structure called flush-boards upon and across a certain
dam, called dam number one, or reservoir dam, situate in Gardi-
der aforesaid, over and across the Cobbosseecontee stream, so
called, into which the said Purgatory stream runs and empties,
and had also filled up certain sluices, and stopped up the waste-
ways in said dam, thereby raising the waters of the said Cobbos-
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geecontee stream above their usual height and level, to wit, twen-
ty-one inches higher than they were accustomed to be raised, and
go much higher than said defendants, or any other person, had
any right or authority to raise said stream, and thus maintained
and continued said structure during all the time complained of
in this writ; by means of which the said Cobbosseecontee stream
became full and flowed back into said Purgatory stream, and into
said mills of the plaintiff, thereby causing back water, and over-
flowing the wheels and machinery of said mill; whereby the same
were hindered and obstructed so that the plaintiff for a long time,
to wit, from said first day of April, A. D. 1867, to the date of this
writ, was unable to use his said mills, mill-privilege and machin-
ery to any advantage or profit, but wholly lost the same, and was
otherwise greatly injured and damnified.”

For several years before 1867 the plaintiff and his sons carried
on the manufacturing business in partnership, though the mills.
and machinery were owned by him alone. In the fall of 1867,
they dissolved that copartnership, and the sons hired the mills by
a verbal agreement that they wereto have it for five hundred dol-
lars a year rent provided they were not flowed out during the next
spring as they had been the previous one; in which event, no
rent was to be paid. In 1868 the mills were again flowed, and
therefore no rent was paid or demanded, since none was due under
their arrangement.

Besides being flowed out by these freshets, the wheels were
broken some, one corner of one of the two mills settled, and
other damage was done. The plaintiff claimed to recover for
this direct injury to the mill and for the loss of the rents of it.
To settle all questions by one trial the presiding judge refused to
give an instruction requested by the defence, to the effect that
this last item was not recoverable in this action, and directed the
jury, in addition to their general verdict, to find specially what
sum would cover the direct injury to the realty itself, if any were
found to be inflicted upon it by the defendants’ acts, and what
would be an equivalent for the lost rent of the inill, at a fair rent-
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al. The jury returned a general verdict for $659.27; of which
they apportioned, “For damage to mill, $93.24” and “for loss of
rent, $566.03.” The defendants excepted to the instructions as to
rent and to other rulings, and filed a motion for a new trial ; but
only the question of the right to recover for rent lost is consider-
ed in the opinion.

Baker & Webster for the defendants.

The defendants’ counsel argued elaborately upon their motion
to set aside the verdict; and then, in support of their exceptions,
contended that the court.should have given the requested instrue-
tion, “that the plaintiff, under the counts in this writ is not en-
titled to recover for diminution of rents for his mill and machin-
ery, as he has set out no such cause of action.” 1 Chitty on Plead-
"ing, 441 ; Sedgwick on Damages, 575; Baker v. Sanderson, 3
Pick., 8481 Sumner v. Tileston, T Pick.,208; Parker v. Lowell,
11 Gray, 853 ; Baldwin v. R. R. Co., 4 Gray, 333; Warner v.
Bran, 8 Gray, 400 ; Adams v. Barry, 10 Gray, 361; Buttley v.
Faulkner, 3 B. & Ald., 294.

L. Olay for the plaintiff, in support of this action, cited R. S.,
c. 92, § 25 Thomas v. Hill, 31 Maine, 2523 Wentworth v. Poor,
38 Maine, 243 ; Lincoln v. Chadbourne, 56 Maine, 197 ; Munroe
v. Gates, 48 Maine, 463.

Loss of use, or rent, of the property is properly included.
Sedgwick on Damages, 147, note; Hammat v. Russ, 18 Maine,
171, White V. Moseley, 8 Pick., 356 ; Munroe v. Gates, 48
Maine, 463 ; Rockwood v. Allen, T Mass., 254.

Dickerson, J. This is an action on the case to recover damages
to the plaintiff’s mills and for the interruption of his mill business,
alleged to have been caused by the defendants placing flush boards
upon their dam onthe Cobbosseecontee stream in Gardiner, where-
by the water was made to flow back in Purgatory stream in Litch-
field, on which the plaintiff’s mills and dam are situated. It comes
before the court on motion and exceptions.

There are two counts inthe writ. The particular injuries caused
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by the defendants’ . erections, as set forth in the first count, are
“hindering and obstructing the use of said mills and machinery
and rendering the same of little or no value, and subjecting the
plaintiff to great loss and expense by the interruption of the busi-
ness of said mills, and depriving him of the profit thereof.” The
injuries complained of in the second count are that “the wheels of
the mills were hindered and obstructed so that the plaintiff was
unable to use his said mills, mill-privilege and machinery to any
advantage or profit, but wholly lost the same, and was otherwise
greatly injured and damnified.” )

As the plaintiff was a copartner with his sons during a portion of
the time covered by the writ he did not claim, nor was he allowed
to receive any damages in consequence of loss of profits or for
preventing the use of the mills for that period of time, but was"
confined to such damages as resulted from direct injuries to the
mills and machinery for which the jury returned a special verdict.

During the balance of the time specified in the writ it was in
evidence that the sons of the plaintiff operated the mills under a
verbal lease to pay a rental of $500, if the mills were not flowed
out as they were the previous year; but if they were thus flowed
out, they were not to pay any rent. The jury returned a verdict
of $566.08 “for loss of rent.”

There is no count in the writ alleging damages for loss of rent
in express terms, nor for diminution of rent, and the counsel for
the defendants requested the presiding justice to instruct the jury
that “the plaintiff under the counts in his writ is not entitled to
recover for diminution of rents for his mill and machinery, as he
had set out no such