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NOTE.

The Chief Justice desires the following corrections made in his opinions,
viz:—Upon page 460, second line from the bottom, strike out the words “in
course, or;’ and upon page 467, insert ‘“from’ before ‘‘what’’ at the com-
mencement of the ninth line from the bottom, and in the same line, insert the
word “they’”’ between the word “logs” and the word ‘‘are.”



TABLE

OF THE CASES REPORTED.

Abell, Nat. Ex. Bk ». . . 846
Allen . Ham, . . . . . 532
Anonymous, . . . . . 590
Appleton, Newbitv. . . 491

A. & St. L. R.R. Co., Bean v. 293
A. & St. L. R. R. Co. Estes v. 308
A.& St. L. R.R. Co,,

Farwell v. . . 311
A & St. L. R. R. Co. .

Mahoney v. . . . 68
Atwood L. Co., Cumb

B.Co.w. . . . 167
Aroostook Co., ng v. . 567
Baker ». Moor, . . . . 443
Bartlett . Corliss, . . . 287
Bartlett ». Hamlin’s Grant, 292
Beals ©. Thurlow, . 9
Bean v A. & St. L. R. R. Co 293
Bishop . Small, . . . . 12
Black, Statev. . . . . 210
Blanchard v. Moulton, . . 434

B. & A.R. R. Co., Jones v. 188
B. & M. R. R, Goodwm v. 363
B. &M R. R., ‘Wakefield ». 385

Bourne, Lordv. . . . . 868
Bourne v. Todd, . . . . 427
Bowdoinham v. Phlppsburg, 497
Bowker, Varney ». . . 154
Bradley ». Pinkham, . . 164
Brainard, Libbyv. . . . 65
Brown v. Chesterville, . . 241
Brown, Harrisv. . . . . 51
Brown, Hatchv. . . . . 410
Brown, Russellv. . . . 203
Brown, So. Bost. I. Co.». . 139
Buck, Collinsw. . . . . 459

Bunker ». McKenney, . 529
Burnham ».G. T. Ry. Co. . 298
Butler ». Huse, 447
Canton, Canwell v. 304
Canweﬁ v. Canton, 304
Capen ». Crowell, 455
Cary ». Warner, . 571
Chandler, Wait ». 257
Chapman ». Rich, 588
Chesterville, Brown ». . . 241
Clark ». Lebanon, . . . 398
Cobb, Prime v. 200
Cag, Fowle v. . 245
Collins ». Buck, . 459
Connolly, State v. . 212
Corliss, Bartlett v. 287
County Commrs, Davisv. . 396
County Commrs, Hebron v. 314
County Commrs., Pierce v. 252

County Commrs., Pownal ». 102
County Commrs., Prentiss v. 569

County Commrs., Ray-
mond v. .

County Commrs., Ray-
mond v.

110
112

County Com;mrs Webster v. 27

Crowell, Capen ».

' Crowel], Pulsifer». . . .
Cumb. B. C.v. Atwood L. Co., 167

Currier ». Swan, .

Dayvig ». Co. Commrs., .
Davis, Stewart v. . . .
Deering, Westbrook v. .
Delaney, O’Leary ».
Dennett ». Hopkinson, .

455
22

323

396
539
231
584
350



vi CASES

Dingley, Morrison .
Dockray, Mitchell ».
Donnell v. Webster,
Doolittle v. Hilton, .
Douglass ». Gardner,
Dudley ». Kennedy,
Dunn ». Hill,

Dunn ». Record,
Dyer ». Fitch, . .
Dyer v. Fredericks. .

Emery ». Hobson,
Emery v. Hobson,
Emery v. Legro, . . . .
Estesv. A. & St. L. R. R. Co,,

Falmouth ». Windham,

Farmer v. Portland, .

Farris, Holmesv. . . .

Farwell v. A. & St. L. R. R.
Co., .

Fesseilden v. Forest Paper

Fltch Dyer v.

Forest Paper Co., Fessen-
den v. e e

Fowle v. Coe, . . .

Fredericks, Dyerv. .

French v. Motley,

Frost ». Frost,

Gains v. Hasty;
Garcelon, Sawyer v.
Gardner, Douglass ».
Gee v. Patterson,
Gerry, Tukey ». .
Getchell v. Gooden,
Gilead, Preble v. .
Gilmore, Weston ». .
Glenburn, Holden v.
Glenburn ». Oldtown, .
Goding, Thompson v.
Gooden, Getchellv. . . .
Goodwin v. B. & M. R. R,
Goodwin, Wiggin ». .
G. T. Ry. Co., Burnham ».
G. T. Ry. Co. v. Latham, .
G. T. Ry. Co., P.S. & P. R.
R. Co.v. . . . .
Gray v. Houlton, .

553
82
15

537

462

-465

174

17
170
173

32
33
357
308

44
46
318

311

175
170

175
245
173
326
399

361

25
462

49
151
563
321
493
579
582
425
563
363
389
298
177

90
566

REPORTED.

Gray, Thompson .

Greaton, Wendall v, ..

Greene v. Walker,
Guptill v. Horne, .

Hagar, Harding ». . .
Hagar ». N. E. Ins. Co,,
Hagar v. Springer, .
Hagar ». Union Nat. B’k
Haines, McKenney v. .
Ham, Allen ». .
Hamlin’s Grant, Bartlett v
Harding v. Hagar,
Harmon ». Harmon, . .
Harris v. Brown, .
Haskell, Jordan v.
Haskell, Jordan in eq. v.
Hasty, Gains v.

Hatch ». Brown, . .
Hawkins, Waterman v.
Hebron v. Co. Commrs.,
Hill, Dunn ». .
Hill ». Stevenson,
Hilton, Doolittle ». .
Hobson, Emery v.
Hobson, Emery ». . . .
Holden v». Glenburn,
Holmes ». Farris, .
Holmes ». Holmes, .
Hopkinson, Dennett v. .
Horne, Guptill ». .
Houlton, Gray v. .
Hovey v. Storer,, .
Howes v. Tolman, . .
Huse, Butler v.

Huston v. Huston,

Intoxicating Liq., State v. .

Jackson v. Portland,
Jennings v. Wayne, . .
Jewett, Mosher v. . .
Jonesv B.& A. R. R. Co,
Jordan v. Haskell,

Jordan n eq. v. Haskell
Judson, Speck v. . .

Kelley v. Morris, .
Kennedy, Dudley ».
King ». Aroostook Co., .

228
267
311
405

515
502

506 -

509

74
532
202
515
437

51
193
189
361
410
156
314
174
364
537

32

33
579
318
420
350
405
566
486
258
447
184

121

55
468

84
188
193
189
207

57
465
567



CASES REPORTED. vil

Knowles ». Sch. Dist.,, . . 261 | Philbrick ». Pittston, . . 477
: Phippsburg, Bowdoinham v. 497 .
Lane, Winslow ». . . . 161 | Pierce ». Co. Commrs.,, . 252
Lang, State v. . . 215 | Pinkham, Bradleyv. . . 164
Lang, Ticonic W. P. Co. v. 480 Pittston, Philbrick ». . . 477
Larrabee, Robinson». . . 116 | Plaisted ». Palmer, . . . 576
Latham, G, T. Ry. Co.v. . 177 | Plaisted, Robertsv. . . . 335
Leayvitt, Thornton 9. . . 384 | Portland, Farmerwv.. . . 46
Lebanon, Clark ». . . . 393 | Portland, Jacksonw. . . 55

Legro, Emery». . . . . 357 | Portland, Thurston ».- . . 149
Libby v. Brainard, . . . 65| P.&O.C.R.R. Co., R.R.

Lord v. Bourne, . . . . 368 Commrs. ». . . 269
_ P. 8. & P.R. R. Co, 'v G

Madison, Statev. . . 546 T.Ry. Co,, . . .90

Mahoney ». A. & St. L. R Potter ». Monmouth Ins. Co., 440

R.Co, . . . . 68| Pownalv. Co. Commrs, . 102

Mayberry, Otlsﬁeld v. . . 197 | Preblewv.Gilead, . . . . 321
McCafferty, Statev. . . 223 | Prentiss ». Co. Commrs., . 569
‘McDuffee, Perkinsv. . . 181 | Primew.Cobb, . . . . 200
MecGlinch, Pagev. . . . 472 | Pulsifer v. Crowell, . . . 22
McGhnchy v. Winchell, . 31

MecKenney, Bunker . . . 529 R. R. Commrs. v. P.& 0. C.
McKenney ». Haines, . . 74 RRCo, . . . . . 269
Merrill ». Merrill, . . . 78 | Randw. Skillin, . . . . 108

Meserve v. Meserve, . . 518 | Randall v. Smith, . . . 105
Millay . Whitney, . . . 522 | Raymond ». Co. Commrs.,, 110

Mitchell ». Dockray, . 82 | Raymond v. Co. Commrs., 112
Monmouth Ins. Co., Potter v. 440 Record, Dunn ». . . . . 17
Moor, Baker . . . . 443 | Regan, Statev. . . . . 127

Morrig, Kelley ». . . . . 57 | Rich, Chapmanwv. . . . 588
Morrison ». Dingley, . . 553 Rlckel‘, Nasonv. . . . 381
Mosher v. Jewett, . . . 84 | Roberts v. Plaisted, . . 335
Motley, French . . . . 826 | Robinson v. Larrabee, . . 116
Moulton, Blanchard ». . . 434 | Russell v. Brown, . . . 203

Nason ». Ricker, . . . . 3881 | Saco Nat. Bk ». Sanborn, . 340
Nat. Ex. Bank v. Abell, . 346 | Sampson v. Sampson, . . 328
Newbit v. Appleton, . . 491 | Sanborn, Saco Nat. Bk.v». 3840
N. E. Ins. Co., Hagarv. . 502 | Sawyer v. Garcelon, . . 25
School Dist., Knowles ». . 261
Oldtown, Glenburn ». . . 582 | Shurtleff ». Thompson . . 118
O’Leary . Delaney, . . 584 | Skillin, Rand w. . . . . 103
Otisfield . Mayberry, . . 197 | Skolfield, Statev. . . . 266
Small, Bishopw. . . . . 12
Page v. McGlineh, . . . 472 | Smith, Randallv. . . . 105
Palmer, Plaisted ». . . . 576 | Smitho. Strout, . . . . 205
Patterson, Gee v. . . . 49 | Smitho. Swett, . . . . 3844
Pearson, Yorkw. . . . . 587 | So.Rost. Iron Co.v. Brown, 139
Perkins v. McDuffee, . . 181 | Speck v.Judson, . . . . 207
Pettis, Statev. . . . . 124 | Springer, Hagarv. . . . 506




viil

Stanwood ». Whitmore,
State v. Black, .
State v. Connolly,

State v. Intox. Liq., .
State v. Lang, . .
State v. Madison, . .
State v McCafferty, . .
State v. Pettis, .
State v. Regan,

State v. Skolfield,

State v. Ward,

State ». Watson, . .
Stephenson v. Thayer, .
Stevenson, Hill ».
Stewart v. Davis,
Stewart, Strout v.
Storer, Hovey v. .
Strout, Smith ». .
Strout v. Stewart,
Swan, Currier v. .
Swett, Smith v.

Thayer, Stephenson v. .
Thompson ». Goding,
Thompson v. Gray, . .
Thompson, Shurtleff ».
Thornton ». Leavitt,
Thurlow, Beals v.
Thurston v. Portland,

Ticonic W. P. Co. ». La.ng,

Timony v. Timony, .

209
210
212
121
215
546
223
124
127
266
225
128
143
364
539
227
486
205
227
323
344

143
425
228
118
384

9
149
480
564

CASES REPORTED.

Todd, Bourne ». . .
Tolman, Howes ».
Tukey v. Gerry,
Turner ». Whitmore,

Union Nat. Bk.,, Hagar v. .

Varney ». Bowker, - .

Wait ». Chandler, . .
Wakefield ». B & M. R. R
Walker, Greene v.

‘Ward, State v.

Warner, Cary v.
‘Waterman »v. Hawkins,
‘Watson, State v. .
‘Wayne, Jennings . .

Webster v. Co. Commrs., .

‘Webster, Donnell v.
Wendall ». Greaton,
Westbrook v. Deering, .
‘Weston ». Gilmore, .
‘Whitmore, Stanwood v.
‘Whitmore, Turner .
Whitney, Millay v. .
Wiggin ». Goodwin,
‘Winchell, McGlinchy ».
‘Windham, Falmouth ».
Winslow ». Lane,

York v. Pearson, « .

427
258
151
526

509
154

257
385
311
225
571
156
128
468
27
15
267
231
493
209
526
522
389
31
44
161

587



CASES

IN THE

SUPREME JUDICIAL COURT

OF THE

STATE OF MAINE.

Ira N. Bears vs. Pascuar M. TaurLow.

Limitation is one year for suit by third party to recover gaming losses.

So much of R. S., c. 125, § 4, as authorizes an action on the case to be brought,
in certain contingencies, by any person to recover from the winner treble
the value of property received by him upon a gambling transaction, one half
to the plaintiff’s use, and the other to the use of the town where the offence
was committed, is penal, and should be strictly construed; therefore such
action must be commenced within a year after the offence is committed, or
it will be barred by R. 8., c. 81, § 90.

ON FAOTS AGREED.

The plaintiff, on the sixth day of January, 1874, instituted this
action, declaring in his first count, that John W. McDuffee, at Lew-
iston, on the twentieth day of July, 1872, made a bet with the de-
fendant upon the result of two races to be run against each other
by their respective horses, “King William” and “Phil Sheridan,”
which was won by the latter on the twenty-eighth day of August,
1872, and on the thirtieth of that month, the stakeholder, by
McDuffee’s order, paid over the $250 put up by that gentleman
upon this wager ; that McDuffee neglected, for a space of three

VOL. LXIIL 1



10 WESTERN DISTRICT, 1874.

Beals v. Thurlow.

months, to prosecute any suit to recover the sum thus lost by himj
whereby this plaintiff is entitled to sue for and recover three times
that amount, being $750, of the defendant, according to the stat-
utes in this behalf provided, one halt to his own use, and the other
to the use of the city of Lewiston, where said bet was made, won
and lost as aforesaid.

The second count set out another bet between the same parties,
upon the same hqrses, with a like unfortunate result for MeDuffee,
and like indifference to it on his part; the fifty dollars staked by
him upon it having been paid over, by his direction, to Mr. Thur-
low on the twelfth of October, 1872, five days after the second
race, and he never making any effort to reclaim it; for which
reason the plaintiff demanded treble that sum in this action, by
virtue of R. S.,c. 125,8 4. The defendant filed a brief statement,
under the general issue, pleading that the suit was not brought
within one year after the cause of action accrued, as required by
R.S., ¢. 81,§90. If the action was thus barred, the plaintiff
was to become nonsuit, otherwise the cause was to stand for trial.

' Record & Hutchinson, for the plaintiff.

KEllis v. Beale, 18 Maine, 337, decides that the statute under
which this action is brought is remedial. The form is case.
Therefore, it is only barred by the lapse of six years, as provided
with relation to such actions. R. 8., c. 81,8 79. This action was
brought under R. S., c. 125, § 4; the third section of the same
chapter, limiting the remedy by indictment to six months, shows
that R. 8., c. 81, § 90,—which gives the remedy by indictment
within two years, if no individual has prosecuted within a year,—
cannot apply to these cases. The third section of c. 125 gives half
the sum recovered to the town, while by c. 81, § 90, the whole goes
to the State. See Frokock v. Pattee, 38 Maine, 103,

Frye, Cotton & White, for the defendants.

The statute of limitations is properly given in evidence under
thegeneral issue. Moore v. Smith, 5 Maine, 490; Pikev. Jenkins,
12 N. H,, 255 ; Coburn v. Odell, 30 N. H.., 540.
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Beals v. Thurlow.

Lllis v. Beale, 18 Maine, 337, simply says that this is a reme-
dial statute to the loser; as to a third person it cannot be so, since -
he needs no remedy who suffers no ill. The same statute may
be—and this one is—partly penal and partly remedial. Potter’s
Dwaris on Statutes, 247, note 36, and cases there cited. The last
claunse of the fourth section of this statute is purely penal, since it
“imposes a forfeiture or penal&y for transgressing its provisions, or
for doing a thing prohibited.” Potter's Dwaris, 74, 75, (edition
of 1871;) Bouv. Law Dict., Tit., “Penal ;” Plummer v. Gray, 8
Gray, 243.

Barrows, J. The plaintiff sues to recover, by virtue of the
provisions of the fourth section of chapter 125 of the Revised
Statutes, one moiety to the use of himself, and the other for the
city of Lewiston, treble the amount of certain moneys lost and paid
by one John W. McDuffee to the defendant, in betting upon horse
races. ’

The suit was not commenced until more than one year had
elapsed after the last transaction alleged in the writ between the
defendant and McDuffee occurred.

The defendant relies upon R. S., ¢. 81,8 90, which provides that
“all actions and suits for any penalty or forfeiture on any penal
statute brought by a person to whom the penalty or forfeiture is
given in wholeor in part, shall be commenced within one year after
the offence was committed.” But the plaintiff insists that the pen-
alty imposed upon the winning gambler is provided in the third
section of chapter 125, and that the fourth section must be deemed
remedial only, as otherwise the offender would be liable to be twice
punished, contrary to fundamental law ; and therefore, he claims
that this action of the case given by § 4, is subject only to the six
years’ limitation provided in R. 8., ¢. 81, § 79. - We think other-
wise. It is true, that part of the section which gives the loser an
action to recover his money or goods was held in £'llis v. Beale,
18 Maine, 337, to be remedial ; but the remaining portion which
authorizes any person to prosecute the winner in a gut Zam action



12 WESTERN DISTRICT, 1874.

Bishop v. Small.

for treble the amount of his unlawful gains, in case the loser does
not, within three months, avail himself of his right to retrieve his
loss, is purely and distinctly penal; and such action comes directly
within the purview of R. 8., c. 81, § 90. -

The plaintiff does not sue to compel payment of any debt due
to himself, or for the redress of any wrong done to himself; but
simply to enforce a pecuniary penalfy against a wrongdoer, which
must be done in the mode and time prescribed by the statute, or
not at all. Plaintiff nonsuit.

Avrpreron, C. J., Warron, Dickersox, Virain and Prrers, JJ.,
concurred.

CHarLEs J. Bismor ws. WiLniam Smary, Junior.
/ .

Deceit—for what misrepresentations it will not lie.

An action of deceit will not lie upon false representations either as to what a
patent right cost the vendor; or was sold for by him; or as to offers made
for it; or profits that could be derived from it; or for any mere expressions
of opinion of any kind about the property sold.

ON EXCEPTIONS.

Case for deceit on the sale of the right to make and vend
a patented crank churn for the States of Kentucky and West
Virginia, for which plaintiff and one Eaton paid the defendant
$7000, being induced to do so by certain false and fraudulent rep-
resentations made to them by Small, which are sufficiently stated
in the opinion. 'The plaintiff offered to prove that he bought this
right relying upon these statements, that other similar ones were
made by the defendant, and that they were false; that he spent
six weeks in Kentucky, in a vain effort to introduce the churn into
use; that the churn and alleged invention were of no value, and
that these representations were made by the defendant with intent
to defraud and deceive the plaintiff ; but the judge ruled that there
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Bishop v. Small.

were not sufficient allegations in the writ, if all proved, to sustain
the action, and ordered a nonsuit. The plaintiff excepted.

M. T. Ludden, for the plaintiff.
Frye, Cotton & White, for the defendant.

Prerers, J. The plaintiff sceks to recover damages for a deceit
in the sale of a patent right. The representations of the defend-
ant, relied upon, were substantially these :—that the patent right
was a “good thing ;” “of great utility and benefit, and popular ;”
that “it was in great demand, and that the defendant had been
offered $40,000 for it, for the territory of Pennsylvania ;” that he
had “sold one quarter of the right for the territory of Pennsyl-
vania, for $4000;” that “it had been rapidly sold, and he had sold
interests in it as fast as he could travel on the road;” that “he had
himself bought additional interests in it at great prices, and that
he and others had made large sums of money in making sales of
it;” that “the plaintiff could sell it upon the territory for which he
was to have it, and, if he did not succeed, that he would go and
sell it for him, and would assure him that he would make a large
amount from the transaction.” The plaintiff avers that the right
was of no value; inno demand; and that it could not be sold, and
that the defendant knew it to be so. He does not contend that the
article has no efficiency as a.churn ; but contends that it has no
superior advantages in those respects for which it was patented.

‘We are of the opinion that these representations are not action-
able. When analyzed, they seem to consist of the opinion of the
defendant as to the value of the property sold; or relate to the
price that was given for it; or which had been offered for it ; or
prices at which it had been sold; or to the future profits that could
be made out of it. All the representations complained of were
merely loose, exaggerated, vague and indefinite recommendations
which a vendor is likely to make of property of this description,
which he is desirous to sell, and so plainly so, that a person in the
use of ordinary care should not be deceived by them. Caveat
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Bighop v. Small.

emptor applies. It is not so much that such representations are
not enough to amount to frand and imposition, but that they are,
80 to speak, too much for that purpose. Most of them are too pre-
posterous to believe. None of them are representations of facts,
affecting the quality of the article sold, known to the vendor, but
unknown to the vendee, and such as a vendee nsing common care
would be deceived by. They are only “dbaler’s talk.” This is the
well settled doctrine in this State and Massachusetts. Long v.
Woodman, 58 Maine, 49; Holbrook v. Conner, 60 Maine, 57 8.
And see the Massachusetts decisions cited and approved in these
cases. So far as a contrary doctrine is held in the case of fves v.
Carter, 24 Conn., 403, it is not in accord with the cases cited.
The late case of Somers v. Richards, 46 Vermont, 170, sustains
the plaintiff’s propositions in the case at bar, but it is clearly at
variance with our own decisions. We think the rule adopted by
us is the more reasonable and logical one. Any other must be
uncertain and indefinite. The case of Nowland v. Cain, 3 Allen,
261, cited by the plaintiff, does not militate against the principle
of the cases relied upon in support of our conclusion in this case,
where the defendant falsely represented the qualities of a horse,
when the plaintiff had no opportunity to ascertain the falsehood

by any examination. That was not an expression of opinion, but
of fact. . '

The statement of the defendant in this case, not alleged in the
writ, but testified to, that he had “churned butter from the butter-
milk that had been left by another churn,” if it amounts to an
actionable representation, or has any important bearing upon the
rights of the parties, cannot be considered here. The declaration
sets out specifically the fraudulent representations relied on,and this
is not one of them. Lixceptions overruled.

W arron, Dickerson, Barrows and Vireiw, JJ., concurred.
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Donnell . Webster.

KinasBury DonNNELL vs. INHABITANTS OF W EBSTER.

Tax.

Prior to the enactment of Public Laws oft 18’7‘4, c. 178, hay was not exempt
from taxation.

‘“Eighteen tons of hay, $540” is a sufficiently definite description of the prop-
erty in the inventory to support the assessment of a tax thereon.

It is immaterial whether or not the other items of property, real and personal,
for which the plaintiff was taxed were sufficiently described in the inventory,
since he voluntarily paid the tax upon them.

ON EXCEPTIONS.

AssumpsIT to recover under a count for money had and received,
ten dollars and eighty-five cents, declared in the plaintiff’s specifi-
cation of claim to be made up of $8.64 illegally assessed as a tax
against him, and two dollars and twenty-one cents as the costs and
charges of the officer collecting the tax, which was enforced by a
seizure of personal property, and paid by Mr. Donnell under writ-
ten protest. Before this suit was brought the collector had paid
the $8.64 into the town treasury. The whole tax assessed against
Mr. Donnell in that town was $63.77, upon this valuation ; “one
poll; 116 acres of land, $3000; one horse, $85; 2 cows, $70;
one two year old, $25; 4 swine, $26; 7 sheep, $42; 18 tons of
hay, $540.” There was no further description of the property as-
sessed. Mr. Donnell had voluntarily paid, prior to the seizure of
his property, all the tax except this item of $8.64, which, it was
admitted, was assessed upon the hay, which was pressed and stored
in bundles upon the plaintiff’s farm.

The case was submitted to the presiding justice with right to ex-
cept. + Judgment was ordered for the defendants, and the plain-
tiff excepted.

Frye, Cotton & White, for the plaintiff, contended that the tax
was void on account of the uncertainty of the description of the
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Donnell ». Webster.

property assessed, and because the hay was exempt from taxation.
When a man’s farm is assessed, it is valued according to its pro-
ducing powers; i.e., its capacity to produce hay and other such
crops. For all taxable purposes, the harvests the land will yield
are considered when the latter is listed, and to put a tax upon them
again after they are gathered, is in effect, double taxation. The
law of this year, Public Laws of 1874, c. 178, is simply declara-
tory, aflirming what the law already was.

Morrill & Wing, for the defendants.

* The plaintiff was a citizen of, and legally taxable in Webster,
and if assessed there for more estate than was properly to be taxed
to him in that town, his remedy was by appeal to the county com-
missioners. Holton v. Bangor, 23 Maine, 264 ; Stickney v. Ban-
gor, 30 Maine, 404 ; Gilpatrick v. Saco, 57 Maine, 277 ; Rogers
v. Greenbush, 58 Maine, 390. But the hay had become personal
property before April 1, 1872, and was legally taxable that year.
The costs ($2.21) never came to the hands of the town, so the de-

fendants are not liable for that in any event. Briggs v. Lewiston
29 Maine, 472.

Warron, J.  The plaintiff was rightfully taxed for the eighteen
tons of pressed hay of which he was the owner on the first day of
April, 1872. -“Hay, grain and potatoes, orchard products and wool,
owned by, and in possession of the producer,” are now exempt
from taxation. Act of 1874,c. 178. But hay was not exempt in
1872,

It is also objected that the assessment is void for uncertainty.
We think the objection cannot be sustained. The amount and
value of the hay are distinctly stated. We think that is enough.
The balance of the tax having been paid without objection, and no
claim being made in the writ to recover it back, it is unnecessary
to inquire whether the description of the articles taxed is sufficient
or not. Lxeeptions overruled.

ArrrLEroN, C. J., Dickerson, Barrows, Virein and PErErs,
JJ., concurred.
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Arrxanper Duxn vs. Cavrvin Recorp.

Attorney—in dealing with client must use utmost good faith.

An attorney who purchases of a client a claim which is the subject of litiga-
tion, in case the propriety of such purchase is questioned, is bound to show
the perfect fairness, adequacy, and equity of the transaction.

ON EXCEPTIONS AND MOTION FOR A NEW TRIAL by the defendant.

Assvmpsit.  The exceptions were to the allowance of an amend-
ment. The writ originally contained a count upon an account
annexed, and a general money count. The former consisted of a
single item for cash received upon a judgment in favor of Mr.
Dunn against the Grand Trunk Railway - Company recovered at
the April term, 1869, of the superior court, and interest thereon,
$2,377.66 ; this was stricken out and a new account annexed, set- -
ting out this judgment more particularly, stating the -debt, costs
and interest separately, the aggregate amount ($2,377.66) remain-
ing unchanged.

By the testimony it appeared that, upon the twenty-second day
of July, 1868, Mr. Dunn was severely injured by the saloon car,
attached to afreight train upon the Grand Trunk Railway, in which
he was riding, being thrown from the track; that he applied to
Mr. Record for advice, who, after some hesitation and consultation
with T. H. Haskell, Esq., of Portland, concluded to undertake the
case, and suit was brought for Mr. Dunn against the corporation,
by writ dated December 28, 1868, entered in the superior court
for Cumberland county at its February term, 1869, and tried at the
ensuing April term, resultingin a verdict for the plaintiff of $1,800.
The defendants took exceptions to the rulings of the justice of the
superior court, relative to their defence, that Mr. Dunn was im-
properly riding upon a freight train ; which exceptions were overrul-
ed—see 58 Maine, 187—June 5, 1871, and at that term of the
superior court judgment was entered upon the verdict, the ia
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terest accrued to that date making the amount of damage $2,032.50
and the costs were $51.44, for which suns execution issued June
9,1871. The writ was made and entered by Mr. Haskell who
attended to the case in court up to the time of trial, when it was
opened to the jury by him and closed by Mr. Record. Its trial
did not occupy an entire day. It was argued before the law court
by Mr. Haskell, who testified that the plaintiff came twice to his
office about the case, while Mr. Dunn denied that he ever assented
to the employment of any additional counsel by Mr. Record, and
that henever knew of Mr. Haskell’s engagement. While thecause
was pending before the law court, to wit, on the nineteenth day of
‘November, 1870, Mr. Record paid Dunn three hundred dollars,
and took an assignment of the claim and action against the Grand
Trunk Railway Company. The plaintiff denied the reception of
this money and all knowledge of the assignment, though admitting
the signature to be apparently his. The defendant said it was
finally taken by him after much importunity by Mr. Dunn, who
was going to Connecticut. Its execution was proved by a respec-
table gentleman of Auburn who had attested it as a witness..
While testifying in his own behalf Mr. Record said, that at that
time, he had an inkling of what the result of the company’s excep-
tions was likely to be, and that the chief justice had drawn an
opinion overruling them, but that the corporation’s counsel, the
late Hon. Phineas Barnes, had expressed a determination to obtain
a review of the case and reversal of the judgment upon the facts,
if the law was held against his clients; for this reason he told Mr.
Dunn, who could not be made readily to understand technical
terms and process, that the matter was still pending after the ex-
ecution had been satisfied. A deputy of the sheriff for Cumber-
land county collected the execution, a few days after it issued, paid
from its proceeds to Mr. Haskell his bill ($456.08) and the balance
($1,627.86) to Mr. Record. Subsequently to this, Mr. Record let
Mr. Dunn have a hundred dollars at one time and eighty-three at
another, which he claimed were merely gratuities, the execution
and its proceeds being wholly his own.
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One of the plantiff’s counsel testified that, in a conversation with
Mr. Record, prior to the bringing of the present action, that gen-
tlemen told him he took the assignment for the protection of Mr.
Dunn; the defendant denied having made this statement, but ad-
mitted he expressed his willingness to do right by Mr. Dunn.

The jury returned a verdict for the plantiff for $1,373.28, which
the defendantmoved to have set aside as against law and evidence,
and clearly excessive in amount.

Enos T. Luce and L. H. Hutchinson, for the defendant.
Lulsifer, Bolster & Hosley, for the plaintiff.

Perers, J. The amendment was allowable. It is argued that
the amended count is upon a judgment. It is not. Itis a count
for money due to the plaintiff on account, and a judgment is mere-
ly referred to as the source from which the money sued for was
derived.

The first question under the motion is, whether the assignment
from the plaintiff to the defendant was valid or not. The plantiff
denies that it was valid, because such akind of claim is not legally
assignable. McGlinchy v. Hall, 58 Maine, 152. The defen-
dant contends that the assignment, as between the parties, would
be effectual, after the money was collected upon the claim assigned.
But aside from mere technicality, and upon the broader ground of
Justice and equity, we are very clear that this assignment cannot
be upheld. The law is very watchful of the rights of a client, as
between him and his attorney. It distrusts purchases by the one
of the other. Tt requires an attorney to be satisfied with compen-
sation, without seeking to obtain speculative bargains for his ser-
vices. An attorney is not made incapable of purchasing property
of his client, which is the subject of litigation. But he can take
no advantage whatever from his confidential relation. He must
impart to his client all the knowledge he has about the matter.
Judge Story, (in Eq. Jurisprudence) says, (citing earlier authorities)
that the burden is upon the purchaser, and not upon the client,
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to establish the perfect fairness, adequacy, and equity of the trans-
action. Lord Brougham expresses it in this way: “in a word,
standing in the relation he does to the other party, the proof lies
upon him to show that he has placed himself in the position of a
stranger ; that he has cut off, as it were, the connection which
bound him to the party giving or contracting ; and that nothing
has happened which might not have happened, had no such con-
nection subsisted.” In Gibson v, Jeyes, 6 Vesey, 267, Lord
Eldon says: “if the attorney will mix with the character of attor-
ney that of vendor, he shall, if the propriety of the transaction
comes in question, manifest that he has given his client all that’
reasonable advice against himself that he would have given him
against a third person.” Tested by these rules, this assignment
cannot for a moment stand. The parties stood upon an unequal
footing. One is a learned, the other an ignorant man. The one
could calculate the chances of success in the then pending suit, and
(according to his impression) already had a favorable inkling about
it, which he did not disclose ; while the client was all in darkness
about it. The consideration was an inadequate one, whether it
was wise or not to pay it. The defendant did not act upon the
assignment as equitably conclusive, but, according to his account
of their transactions, paid money to the plaintiff afterwards. From
this, as.well as from the well known honorable character of the
defendant, we have no doubt that he never intended to use the
assignment as a finality between the plaintiff and himself, but
uses it as a protection, as far as he can, against what he regards
as an unfair and ungrateful attempt of the plaintiff to take from him
a larger share of the proceeds of the suit than he is entitled to
have.

But we are satisfied that the consideration paid for the assign-
ment should be allowed to the defendant as money advanced. And
we are satisfied that he did advance it. His own oath, corrob-
orated by the writing itself, controls the other evidence, upon this
point. The plaintiff’s denial Jacks frankness. Even if the defend-
ant did not commuuicate to Mr. Bolster, in direct words, the fact
that he had paid the plaintiff $300 for the demand, still, he relied



ANDROSCOGGIN COUNTY. 21

Dunn ». Record.

upon the assignment as valid, which was tantamount to it. While
Mr. Bolster was seeking to get statements from the defendant, it
is evident that the defendant was not, under the circumstances,
disposed freely to make them. Under such circumstances, it was
an easy thing for honorable gentlemen to misunderstand each other.

Then should the defendant be allowed the $183, which he claims
to have paid? Whatever our belief and predilection about it may
be, a jury could not be regarded as in error, by believing that the
evidence, upon these items, preponderated the other way. The
burden is upon the defendant to prove them. He has no receipt,
or charge upon book account, or any thing but his oath to sapport
a charge denied by the oath of the other side. His loss of these
sums may be imputable only to his own neglect to take the proper
evidence that he paid them. What the minor item was, paid for
a tax, does not appear.

The sum recovered against the railroad company was $2,083.94,
as of June 5, 1871. Deducting Haskell’s charges and the $300,
and reckoning an interest account, and it will appear that the jury
allowed (as near as may be) the sum of one hundred and fifty dol-
lars for the defendant’s professional services. While if the matter
was left to us, we might allow more than that sum for all the de-
fendant’s risks and services, still we cannot regard the result arriv- -
ed at by the jury as one that should be superseded. It must be
borne in mind, that the whole costs of counsel in that suit was a
little short of $600. It is not perceived that it was necessary to
have two counsellors in the case; at all events, at an expense so
extraordinary. The case itself, although important, was yet a
simple one. It required no extensive preparation. It was tried in
lesstime than a day. The plaintiff was the only witness for himself,
outside of the medical witnesses, and they were produced in court
by the other side. It would not be strange, if the jury in this
case regarded the defendant responsible for some degree of laches
in the management of the other suit, for the expenses consequent
upon it. Lreceptions and motion overruled.

ArrrEToN, C. J., Dickerson, Barrows and Virein, JJ., con-
curred.
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Pulsifer . Créwell.

Avcusrvs M. Pursiver vs. Aveustus C. CROWELL.
Evidence. Practice.

A witness cannot corroborate his statements upon the stand by proof of
other statements made by him elsewhere, although contained in a letter
written about matters affecting the party in the suit against whom he has
testified,

ON EXCEPTIONS.
Assumpsit npon a note of this tenor: -
“WATERVILLE, June 14, 1870.
Two years after date I promise to pay to the order of A. M.
Capen, fourteen hundred and nineteen dollars, at Ticonic National
Bank, value received, with intervest at the rate of two and half
per cent each month after due until paid.
A. C. CroweLL.”

The issue of fact was whether or not the clause italicized above had
been inserted after the deliveryof the note to the payee, and with-"
out the maker’s consent ; the latter affirming that it was so added
and the former denying it. Mr. Plaisted, the cashier of the
Ticonic National Bank, called by the plaintiff, testified that he
received from Mr. Capen, in July, 1870, these two letters :

“WATERVILLE, July 5, 1870.
A. M. Capex: I send you to-day eighty dozen socks by East-
ern express. Please return my note by mail. I have a chance to
sell all the stockings I take this fall on three and four months.
If you like, you can return the other note you hold against me for
socks by express, and I will give you a cash note payable in three
months. Respectfully, A. C. Crowerr.”
“New Yorxk, July 7, 1870.
Mr. A. Pramwrep,—Dear Sir: I enclose you some notes to
collect against A. C. Crowell, which please do, and remit me, less
your charges and commissions. The one at thirty days you may
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deliver to Mr. Crowell, on his paying you $7.20, being the amount
of express charges which I had to pay on the eighty dozen stock-
ings I have just now received from him. The note at sixty days,
as you see, he says he prefers to give a three months’ note for, and
to this I accede, if he means three months from June 14, which I
presume he does ; and you may take such a note, and give him his
sixty day note in exchange, but please insert in the note you take
the two and one-half per cent. penalty clause which you will
observe in the others. I guess he will pay me this time. I have
had trouble enough and much expense with him.
A. M. Caren.”

This second letter was excluded by the presiding judge, upon
defendant’s objection, and the plaintiff’ excepted, the verdict being
against him. He also filed a motion for a new trial, but no ques-
tion of law arose under it.

Pulsifer, Bolster & Hosley, for the plaintiff.

It is in proof that four other notes were given to Mr. Capen
by Mr. Crowell at the same time and place as the one in suit;
two of them being for $390 each, payable in socks in thirty and
sixty days at the Ticonic National Bank. The bank, then, was
the place of delivery of the socks. Before the earlier note ma-
tured, or reached the bank, Crowell sent the socks to New York
by express, to pay it, requesting Mr. Capen, by the foregoing let-
ter, to return the note by mail, and, if he chose, to exchange the
second one for a cash note. In furtherance of this arrangement,
Mr. Capen sent these letters to Mr. Plaisted, the cashier, who
swears he always observes the directions of those doing business
at the bank, as to the disposition of notes left for collection, though
he has no particular recollection what was done in the present
instance, except that he did take a new note of Mr. Crowell for
* that drawn on sixty days. The defendant refused to comply with
our notice to produce all the notes given by him to Mr. Capen.
The cashier said that the note in renewal of the sixty days’ note
was in Crowell’s own handwriting, and was taken up by him at
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maturity, at the bank. Evidently, then, this last note was made in
conformity with the instructions contained in this letter to Mr.
Plaisted, which must, therefore, have been communigated to Mr.
Crowell, and was thus rendered admissible. It was part of the res
gestee, peculiar to this case.

E. F. Webb, and Frye, Cotton & White, for the defendant.

Prrers, J. One question in this case was, whether a “penalty
clause” in the note in suit was inserted without the maker’s assent
after the note was given. The defendant swore that he never
signed this or any other note with such a clause in it. The payee
of the note, who is the real but not the nominal plaintiff, swore
that the defendant did execute this note with the clause in it, and
that he had also executed other notes to him written in the same
way. To corroborate himself, the plaintiff offered in evidence a
letter written by him to a bank cashier, containing notes against
the defendant to collect. The pith of the letter, which he seeks
to introduce, is a statement of his own tending to show the exist-
ence of notes (other than the one in suit,) with the controverted
clause in them. The letter was properly excluded. Its admission
would have allowed the witness to corroborate his statement on
the stand by his own statements made elsewhere. It could.have
had no other effect. It was no part of any res geste, by which
the defendant could be affected ; but was as to him res inter alios
acta, and had no legitimate bearing upon the issue involved.
Commonwealth v. Harper, T Allen, 539.

We do not feel called upon to set the verdict aside as against
the evidence. The jury believed the defendant, and we cannot
say that this conclusion was clearly erroneous.

Exceptions and motion overruled.

ArprETON, C. J., WaLTON, DIckErson, Barrows and Virgin,
JJ., econcurred.
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Sawyer v. Garcelon.

Francis A. Sawyer vs. @Guaries E. GARCELON.

Record of judicial proceedings—how put in evidence. Practice.

* Where the record of former judicial proceedings (in the same court) is admis-
sible, the party desiring to introduce it may put in either the original record
itself'or a certified copy of it, at his option.

If the original record is introduced, it need not be taken to the jury room.

It is discretionary with the court at nisi prius to say whether or not the jury
shall be permitted to take to their room papers used in evidence upon the

- trial; and the exercise of this discretion will not be revised by the court in
banc, unless it is clear that some injustice has thereby been done.

ON EXCEPTIONS.

TrEspass pE Bonts. To establish her title to the property in
question, which had been attached by the defendant, as an officer,
upon a writ against the plaintiff’s husband, Mrs. Sawyer was called
as a witness in her own behalf. To affect her eredibility, the de-
fendant then offered to read in evidence the record of her convie-
tion of and sentence for larceny, upon a plea of guilty, at the
September term of this court for this county. The justice presid-
ing at the trial said he should not let the book of original records
go to the jury without the consent of the clerk, which the latter
declined to give; and, thereupon, the judge refused to allow the
original record to be read to the jury, and the defendant excepted.

C. Record and J. D. Stetson, for the defendant.
A. D. Cornish and H. C. Wentworth, for the plaintiff.

Prrers, J. We are of the opinion that the record offered in
evidence should have been received. There can be no question of
its competency. Strictly speaking, it is the best, and only orig-
inal, evidence of the facts recited in it. A verified copy of the
record, though admissible, is still only secondary evidence. An-
ciently, the record itself was offered when the cause requiring it

VOL. LXIII. 2
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was in the same court where the record was; and an exemplifica-
tion of it was used when the cause was pending elsewhere. Now
however, in most, if not all of the courts in this country, copies
of the record properly authenticated, are received as sufficient in
all cases; a practice said to be established either by immemorial
usage or early statutes to that effect. Hnow v. Silloway, 10
Maine, 201 ; Vose v. Manly, 19 Maine, 831 ; Brooks v. Daniels,
92 Pick., 498 ; Day v. Moore, 13 Gray, 522 ; Ladd v. Blunt, 4
Mass., 402 ; Commonwealth v. Phillips, 11 Pick., 28; and see 1
Greenl. on Ev., § 501, and notes. So that in this case the defénd-
ant was entitled to put in evidence either the record itself or a
copy of it, at his option.

The judge presiding, however, excluded the original record,
upon the supposition, that if admitted it must go to the jury room
with the papers of the case. This, we think, was erroneous. It
was not necessary that the jury should have it. They could get no
aid from an inspection of it if in their possession. The con-
struction of it was for the court. Where a domestic record is put
in issue it is to be tried by the cqurt, notwithstanding it is a ques-
tion of fact. If a foreign judgment, the issue is to be tried by a
jury. The réason is, that the court, in case of a domestic judg-
ment, can have an inspection of the record itself, but if it is a
foreign judgment it can only be proved by a copy, the veracity of
which is a question of fact for the jury. Hall v. Williams, 6
Pick., 232 ; Greenl. on Ev., and notes, before cited.

Furthermore, it is inevitably, to some extent, a question of dis-
cretion with the court, whether papers used at a trial, shall be
taken to the jury room or not. Itnot infrequently happens that it is
imprudent, if not impossible for a jury to have papers and parcels
used in evidence before them. Original volumes from the registry
of deeds are often received as evidence in our courts; so too are
dockets of our clerks; but neither of these would ordinarily go to
the jury room. Some portions of documents are oftentimes admis-
sible in evidence, when it might be extremely prejudicial to one
party or the other, to have the remainder examined or seen. In
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such, and in many other cases, the court at nisi prius would
undoubtedly have a discretionary power, to be of course cau-
tiously exercised, to give such direction, as to the admissiom of
such materials into the jury room as might seem best; and the
whole court would not be required to revise the decision of a sin-
gle judge in regulation of such matters, unless it was clear that
some injustice had thereby been done. Commonwealth v. Haley,
18 Allen, 587; O Reilly v. Dyffy, 105 Mass., 243 ; Common-
wealth v. Hatfield, 107 Mass., 227. Faxceptions sustained.

Arpreron, C. J., Warron, Dickerson, Barrows and Virain,
JJ., concurred.

Inmamrrants oF WesstER, Appellants,
vs.
Ture County CoMMISSIONERS.

Action. Statute, effect and construction of. R. S,¢1,§8.

The word “actions’ in R. 8., c¢. 1, § 8, last clause—saving pending actions from
the effect of statutes—does not include petitions for the location of high-
ways pending before county commissioners; so that am appeal from their
action upon such a petition, pending at the time a law is passed changing
the time within which it is to be taken, must be dismissed.

ON EXCEPTIONS.

ArpEAL from the decision of the county commissioners granting
the petition of O. D. Potter and others for the location of a county
way across the town of Webster. The commissioners filed their
return with their clerk at their October term, 1870, and the case
continued to their next regular term, and thence continued from
term to termyon account of the pendency of petitions for increase
of damages till the October term, 1872 ; at which term, to wit -
on the fifth day of March, 1873, the proceedings were closed and
recorded. Thereupon the plaintiffs took this appeal which was
entered at the April term, 1873, of this court for this county,
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answered to by the attorney of the original petitioners and con-
tinued to the September term, 1873. Upon the thirteenth day of
this last named term, the attorney of said petitioners moved to
dismiss the appeal and that the judgment of the county commis-
gioners be affirmed, upon the ground that the appeal was not
entered at the term of this court next after the return of the county
commissioners had been placed on file, as required by Public
Laws of 1873, c. 91, in force when said appeal was taken and en-
tered, approved January 29, 1873.

The original petitioners excepted to the denial of this motion.

R. Dresser, for the original petitioners for the way.

The right of appeal was limited and inchoate, and could be
taken away—as it was—at any time by the legislature at its
pleasure.

This was not an “action” within the legal definition of that
term, or the meaning of R. 8., c. 1, § 3, s0 as to be saved by the
last clause of that section. 1 Bouv. Law Diect., 15.

The consequences of a palpably correct determination of the
law, this court will not consider. ~ Coffin v. Rich, 45 Maine, 507.

Frye, Cotton & White, for the appellants.

Viraiy, J. By R. 8., c. 18, § 4, county commissioners are
required, after laying out a highway, to “make a correct return of
their doings.” By § 5, “their return, made at their next regular
session after the hearing, is to be placed on file, and to remain in
the custody of their clerk for inspection without record” in order
that any land-owner aggrieved by the commissioners’ estimate of
damages may seek the statute redress. If no such redress is
sought, on or before their next regular term, the proceedings are
to be closed and “recorded.”” But by § 6, if an increase of dam-
ages is sought within the time mentioned, the case is to be con-
tinued until a final decision respecting damages is made ; and then
if the commissioners do not discontinue the location because of
excessive damages, but determine that the location shall take effect
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subject to the damages assessed, their “whole proceedings are to
be recorded.” -

By § 37, parties interested may appeal from the decision of the
* commissioners in locating a highway, provided the appeal be taken
“at any time after it (i. e., the return of the commissioners) has
been entered of record, and before the next term of the supreme
judicial court in said county.”

Such were the provisions regulating the time for taking an appeal
until January 29, 1873, when § 37 was amended by striking out
the words “it has been entered of record,” and substituting there-
for the words “their return has been placed on file.” Pub. Laws
of 1873, c. 91. Bo that in cases commenced after January 29,
1873, at least, appeals must be taken at any time after the return
of the commissioners has been placed on file and not after it has
been recorded, &e.

In the case at bar, the return of the commissioners was season-
ably made and “placed on file” with their clerk, to wit, at their
October term, 1870. At any time after said October term and
before the January term, 1871, of the¢ supreme judicial court,
parties interested might have appealed, had the provisions of the
act of 1873 been then in force. But they were not. On the con-
trary as the statute then stood, no appeal could be taken until
sometime after the “return was recorded,” to wit, March, 187 3,
and before the April term, 1873, of the supreme judieial court.
And when that time arrived the statute allowing an appeal then had
been repealed and an appeal was allowable only at a time which
had long before elapsed.

The repealing statute was unconditional in its terms, containing
no saving clause. This remedy of the appellants was taken away,
therefore, unless the case comes within the provisions of the last
clause in R. 8., c. 1, § 3, which provides that “actions pending at
the time of the passage or repeal of an act, shall not be affected
thereby.”

Is a petition for the location of a highway, pending before a
board of county commissioners, an “action” pending, within this
statute ¢
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A “right of action” has been defined in the Roman law as jus
persequendi in judicio sibi debetur.”’ Coke declared that “an
action is a legal demand of a man’s right.” And the action itself
has been long considered to be the prescribed mode of enforcing a
right in the proper tribunal.

The pending petition is denommated a “case” in § 6. DBut by
R. S., c. 81,8 2, “all civil actions except scire facius and other
special writs, shall be commenced by original writs,” &e. ; thus con-
fining actions to courts of law.

‘We think, therefore, that the word “actions” in c¢. 1, § 3, does
not include petitions pending before the board of county commis-
sioners, for the location of highways ; and that the right of appeal
was taken away from these appellants by the change of the statute
above mentioned. This may prove somewhat of a hardship upon
them ; but the responsibility is not upon us; and neither can we
aid in making shipwreck of the law because of the hardship.
Were the question one of damages instead of location,,a more
serious question might perhaps arise.

The change in the statute cannot simply have a prospective oper-
ation-like some new positive enactment, for the change consists in
a repeal of one provision and the substitution of another.

Exceptions sustained.
Appeal dismissed.

‘AprruToN, C. J., Wartox, Dickerson, Barrows and PETERS,
JJ., concurred.
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James MoGrivcny vs. Hiram WinceELL and trustee.

Trustee not chargeable for monies due under an illegal contract.

. \
Where the only claim the principal defendant has against the supposed trustee
is for the price of intoxicating liquors purchased in Massachusetts for the
purposes of illegal sale in this State, the trustee will be discharged.

ON EXCEPTIONS.

Assumpsit for money had and received. No service was made
on the principal defendant who is a resident of Boston, Mass.
Patrick Tobin, the alleged trustee, disclosed that his only indebt-
ment to Mr. Winchell was for liquors purchased in Boston and in-
tended for illegal sale in this State. Having been charged upon
this disclosure, he excepted.

M. P. Frank, for the trustee.
A. A. Strout, for the plaintiff.

Warron, J. The question is whether oneis chargeable as trustee
for the price of intoxicating liquors purchased out of the State
with intent to sell the same in violation of law within the State.
We think not. In this State a claim for intoxicating liquors, pur-
chased with intent to sell the same in violation of law, cannot be
enforced. Such a claim creates no debt, no legal liability, which
the law will enforce. It matters not that the liquors are purchased
out of the State. If purchased with intent to sell the same in vio-
lation of law within the State, an action for their price cannot be
here maintained. R. 8., c. 27, § 50; Meservey v. Gray, 55
Maine, 540. To allow a trustee suit to suceeed would be an eva-
sion of the statute. What the seller could not collect in his own
name he could easily collect in the name of some friendly creditor.
This the law will not allow. Exceptions sustained.

' Trustee discharged.

Arpreron, C. J., Dickerson, Danrorta and Virein, JJ., con-
curred. ‘
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Dantmr F. Emery vs. Josepr Hossow.

Check. Demand and notice.

A check is an appropriation of so much of the maker’s funds in the bank
upon which it is drawn as is necessary to meet it; hence the maker cannot
object to any delay in presenting it, unless he can show special injury to
himself arising therefrom.

If the maker has withdrawn from the bank his entire deposit against which
the check is drawn, he is not injured by any delay in presenting it, or any
lack of formal notice of its non-payment, before action brought.

ON EXCEPTIONS. X

Assumpsit upon a count for money had and received under
which the plaintiff offered the defendant’s check for $6000, dated
June 11, 1870, payable to F. O. L. Hobson and by him endorsed.
It was not presented to the bank upon which it was drawn until
the fourteenth day of July, 1871, and upon the sixth day of that
month the defendant had wholly withdrawn his deposit. The
plaintiff testified to sending a letter to Mr. Hobson on the four-
teenth of July, 1871, stating the presentation of the check at the
bank and that payment was refused. No notice to produce this
letter had been given. The case was submitted to the presiding
justice, who found for the plaintiff, and the defendant excepted to
his ruling that the delay of presentment did not release the defend-
ant, and to the admission of testimony to show the contents of the
plaintifi’s letter, and of testimony to show that the defendant de-
gired the delay in the presentment of the check, and that it was
intended for a loan.

Edwin B. Smith, for the defendant, contended infer alia that
no evidence outside the check was admissible to vary its legal ef-
fect. Kelley v. Brown, 5 Gray, 108; Bigelow v. Colton, 13
Gray, 309 ; Clapp v. Rice, 1d., 403 ; Bank of Albion v. Smith,
27 Barb., (N. Y.) 489; Central Bank v. Davis, 19 Pick., 373 ;
MeDonald v. Bailey, 14 Maine, 101 ; Farmerv. Rand, 1d., 225,
284.
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William L. Putnam, for the plaintiff.

Rescrrer.

Hobson was bound to keep funds in the bank. He had none
“after July 6, 1871. Not having any funds, no presentment was es-
sential, and he suffered no injury from the delay in presentment.

Therefore the testimony outside of the check, as to the purpose
of the parties relative to it, was immaterial, even if it was improp-
erly admitted. Exceptions overruled.

Daxmr F. Emery vs. Josera Hossox.

Unstamped receipt admitted in evidence.

An instrument not stamped as required by the acts of congress of the United
States is properly admissible in evidence at a trial before the courts of this
State, where the maker testifies that the stamp was omitted without any
fraudulent intent on his part.

ON EXCEPTIONS.

Assumpsir. The declaration contained only the count for
money had and received. Under it the plaintiff offered in evi-
dence a receipt for $1,321.77, dated October 3, 1870, signed by
the defendant, to the admission of which the defendant objected,
because it was not stamped, as required by the laws of the United
States ; but Mr. Hobson, being called by the plaintiff, testified
that the omission of the stamp was without any fraudulent intent
on his part, and the court then received the paper in evidence,
overruling the defendant’s objection, to which he excepted.

Edwin B. Smith, for the defendant.

The question in this case is not whether or not the instrument ig
valid, but whether it was properly received in evidence without
being stamped. A deed may be perfectly valid to convey an
estate, and yet not receivable in evidence until its exetution is
proved by the subscribing witness. The act passed at the first
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" session of the thirty-ninth congress, c. 184, approved July 18,

1866, § 9, (first section so numbered ; this act having two sections
bearing that number) found in 14 U. S. Stats. at Large, pp. 143,
144, in force when this cause was tried, so far as the point here
raised is concerned, provides, “That hereafter no deed, instrument,
document, writing or paper, required by law to be stamped, and
which has been signed or issued without being duly stamped, or
with a deficient stamp, or any copy thereof, shall be recorded, or
used as evidence in any court, until a legal stamp or stamps, de-
noting the amount of tax, shall have been affixed thereto, as pre-
scribed by law.”

Subsequent legislation diminished the fine for not affixing a
stamp, but did not change this part of the section. And the latest
act passed by the forty-second congress, c. 315, § 86, and approv-
ed June 6,1872, found in 17 U. S. Stats. at Large, 257, repeal-
ing the laws requiring stamps almost ¢n fofo, did not modify this
language, nor contemplate that unstamped instruments, made
while stamps were required, should be received but did provide

~ for their being stamped under the anthority of a government offi-
cial. Not only must a stamp be affixed, but its affixion musf be
in the manner “prescribed by law” to render the paper admissible.

This court has never, in any reported opinion, expressed itself
as to whether or not these provisions of the U. S. Statutes will be
held applicable as rules of evidence in the State courts of Maine.
In Angier v. Smalley, 58 Maine, 426, there is an express waiver of
this point, as the case did not require its determination, but refer-
ence is made to Carpenter v. Snelling, 97 Mass., 452, where it
is held that they are not binding upon the State courts. The
logical result of this last case was that the same court were obliged
also to say that the provision as to recording unstamped instru-
ments only applied to records kept by federal officials. Moore v.
Quirk, 105 Mass., 49, 53. The courts of many other States have
taken similar positions; but, in every instance that has come to
our attention, have briefly announced this result, without entering
into any discussion of the question ; while those holding the con-
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trary doctrine, recognizing the supremacy of the acts of congress,
and their applicability to all the courts of the country, are founded
in better reason, and have resulted from a more thorough investi-
gation. See especially the able opinion of the supreme court of
Pennsylvania (per Agnew, J.) in Charticrs v. MeNamara, 12
Penn. 8t. R., 278; Colev. Bell, 48 Barb., 104 ; Howe v. Carpen-
ter, 53 Barb., 382 ; Miller v. Larmon, 38 Howard’s Prac. Rep.,
417; Hugus v. Strickler, 19 Iowa, 413 ; Botkins v. Spurgeon,
20 Towa, 598 ; Byington v. Oak, 32 Towa, 488 ; Mobile v. Ed-
wards, 46 Ala., 267 ; Conie v. Billiu, 23 La. Ann., 250.

First. Did congress intend this clause to apply to the State
courts ¢ ‘

Second. Could it constitutionally carry such intention into ef-
fect ? :

The answer to both these inquiries must be found, it is true, in
the act itself and in the constitution ; bat both are to be examined
with the light of history, and a consideration of the object intended
to be accomplished and the circumstances attending these efforts.
We may construe any act by its declared purpose and our know-
ledge of the exigency out of which itarose. Its object is declared
in the title, (which it is proper tonotice; Dwarris on Stats., 501 ;
Rex v. Greenop, 3 T. R., 133 ; U. 8. v. Fisher, 2 Cranch, 386 ;
U. 8. v. Palmer, 3 Wheat, 610.) “To provide internal revenue
to support the government, to pay interest on the public debt, and
for other purposes.” This was the intention of {congress; its “acts”
must be so construed as to carry it out. Sedgwick on Stats. and
Const. Law, 229, et seq ; Cooley’s Const. Lim., 55, ¢¢ seq ; Minor
v. Mechanics Bank, 1 Peters, 64; Winslow v. Kimball, 25
Maine, 493 ; and authorities passim.

Two inquiries arise. First, what is the object to be attained ?
Second, what are the means to be employed ¢ Sedgwick on Stats.
and Const. Law, 228, 229, &c. If we must seek to discover the
legislative design, in order to accomplish it, it would be a gross
dereliction of duty to thwart it, if known. Z%e Emily & Caro-
line, 9 Wheat., 381 ; U. 8. v. Wiltberger, 5 Wheat., 95 ; Cook v.
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Hamilton Co., 6 McLean, 112; State v. Stinson, 1T Maine, 157.
But it must be so taken as most beneficially to effectuate its pur-
pose. 1 Bl Com., 88; 1, Bacon’s Ab., 7-9; Cumming v. Fryer,
1 Dudley, (Geo.) 182.

The particular clause under consideration was intended to pre-
vent frauds upon the revenue,and should be so construed as to best
effectuate that laudable purpose, taking the words in their ordin-
ary sense. Opinion, 7 Mass., 524 ; Maillard v. Lawrence, 16
Howard, 251; U. S.v. Bassett, 2 Story, 389. 8o as to do sub-
stantial justice. Russell v. Smyth, 9 Mees. & Wels., 818. Or, as
the supreme court of the United States say : A strict construction
“is not to be so applied as to narrow the words of the statute to
the exclusion of cases which those words, in their ordinary accepta-
tion, or in that sense in which the legislature has obviously used
them, would comprehend.”  U. 8. v. Wiltberger, 5 Wheat., 95 ;
Faw v. Marsteller, 2 Cranch, 24; U. 8. v. Coombs, 12 Peters,
72, 80, &e.

The declared purpose here was to raise revenue to support the
government, and to pay interest on its debt, &c. The emergency
which ealled it forth the court cannot fail to notice. Preston v.
Browder, 1 Wheat., 115 ; Aldridge v. Williams, 3 Howard, 24.
This desired end could be best accomplished—even if attainable at
all in any other way—by attaching invalidity everywhere to an
unstamped instrument. That such was the design is demonstrable
by reference to other parts of the act—making it “its own best ex-
positor.”  Pennington v. Coxe, 2 Cranch, 33, 55.

Tt has been assumed by the courts of Massachusetts, and of other
States making similar decisions, as a reason for their construction
of this act, that congress would not attempt to pass any law that
would affect proceedings by State tribunals or State officials ; thus
arguing from presumptions of comity and considerations of politi-
cal relations against the express language of the statute itself. But
in Maine, Masgachusetts, and probably every other State, probate
courts, by whatever name known, are courts of record, with a
judge or surrogate, register or clerk, and having a seal by which
it authenticates its records and documents issued by its authority.
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As to matters within their jurisdiction, these courts are entitled to
all the respect and consideration due to any tribunal. The writs
and processes issued by other courts are no more exempted from
national taxation than those that bear the sanction of probate
courts. These latter issue “letters of administration.” R. S, ec.
63, § 4. Yet these very documents, which issue as completed in-
struments, and to accomplish a special purpose for the particular
estates to which they relate—instead of being signed in blank and
purchased in quantity, as writs are—are expressly charged with a
stamp duty by the first of the series of tax acts, and continued in
every succeeding enactment, 12 Stats. at Large, 483 ; 13 Stats. at
Large, 300 ; 14 Stats. at Large, 475.

The administrators and executors, charged by these courts with
the official duty of caring and accounting for the estates entrusted
to them, of whose position and relation to the court the documents
above referred to are the evidence and constitute their commissions,
are as much the officers of that court, in performing the functions
by it devolved upon them, as any recording officer is a State offi-
cial; hence, a saleby one of these trustees,under license of court, or
virtute officii, are held to be judicial sales. Bashore v. Whisler, 3
Watts, 492 ;3 Williamson v. Berry, 8 Howard, 547. Yet this
stamp act compels these officers of a State court, acting (as it says)
in their “fiduciary capacity” to the performance of certain duties,
to aid in carrying out the general purposes of the act ; i. e., the full
equal and prompt collection of the taxes imposed. 12 U. S.
Stats. at Large, 475, 485487. The constitution of Maine, art.
6, § 5, provides for the appointment of notaries public, among the
judicial officers of the State ; whose unsworn statement, authenti-
cated by his seal, is admitted in evidence, because it is the record of
official action. R. 8., c.32. Yet a tax is imposed upon every
protest “whether protested by a notary public or by any other offi-
cer, who may be authorized by the law of any State or States to
make such protest. It dictates to the State official directly that he
shall place a stamp upon a paper issued by him in his official
capacity.
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A negative argument can be drawn from other clauses of the
statute. The exemption from tax of the certificate of the record
of a deed, and (by the amendatory act of 1866, c. 184, § 9) of cer-
tain documents issued by State, county and municipal authorities,
implies the power to impose one. In view of these provisions it is
absurd to say congress did not intend the law to be regarded in
‘all courts. Any other construction leads to infinite mischief, in-
justice and hardship. One holding a note against a fellow citizen
of the same State can sue and recover upon an unstamped note;
if they reside in different States the defendant can defeat the action
by a transfer to the federal court. Success or failure does not de-
pend on the laws of the land but on different rulings of tribunals
sitting, perhaps, within a few rods of each other ; and this in rela-
tion to commercial paper, in regard to which Lord Mansfield and
Judge Story adopt the language of Cicero; “non erit alia lex Romae
alia Athenis, alia nunc, alia post hac, sed et apud omnes genies,
et omni tempore, una eademque lex obtinebit.” Luke v. Lyde, 2
Burrows, 883 ; Swift v. Tyson, 16 Peters, 19.

As Judge Agnew says in Chartiers v. McNamara, 72 Penn. St.
R., 282: “We come now to the question of power, if indeed there
can be any question in a matter so plain.” The grounds for an
affirmative answer are well stated in that case. Congress is anthor-
ized “to lay and collect taxes,” &ec.,. . . . . that “shall be uniform
throughout the United States,” and “to make all laws which shall
be necessary and proper for carrying into execution the foregoing
powers,” &c. U. 8. Const., art. 1, § 8, clauses 1 and 18.

“The government is to pay the debt of the union, and must be
authorized to use the means which appear to itself most eligible to
effect that object.” Per Marshall, C. J.,in U. S.v. Flisher, 2
Cranch, 396. It is not confined to those of absolute necessity.
M Culloch v. Maryland, 4 Wheat., 316. In Osborn v. U. 8.
Bank,9 Wheat., 895-6. Johnson, J.,said: “I will not undertake
to define the limits within which the discretion of the legislature
of the union may range, in the adoption of measures for executing
their constitutional powers.” It is very possible thatin the choice
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of means to carry their powers into effect, they may have assumed
a latitude not foreseen at the adoption of the constitution. For
example, in order to collect a stamp duty, they have exercised a
power over the general law of contracts: . . . and all this, being
within the range of their discretion, is aloof from judicial control,
while unaffectedly exercised for the purposes of the constitution.
Nor, indeed, is there much to be alarmed at in it, while the same
people who govern the States can, where they will, control the leg-
islature of the United States.”

This control over the general law of contracts within the United
States, by whatsoever tribunal administered, was assumed by con-
gress at an early period of our national existence. ' The thirteenth
section of the act approved July 6,1797,contains a provision iden-
tical with the one under consideration. 1 U.S. Stats. at Large,
527. See the several statutes upon this subject enumerated in
note ¢ upon this page.

It was not assumed, however, for the purpose of affecting con-
tracts, as the end sought, but only as an incident in the accom-
plishment of the design, authorized by the constitution, of provid-
ing revenue for public exigencies. As Judge Agnew remarks,
this “is not a rule for the regulation of evidence, but is a disquali-
fication attached to the document, &e., . .- . a provision to enforce
the payment of the tax of the most necessary kind, and binding
on all courts,” &c. Chartier v. McNomarae, cited ante.

This has been adopted in England as the most efficient method
of collecting revenue, and compelling compliance with the law,
the objection of the want of a stamp being properly raised so soon
as the instrument is offered in evidence. 1 Chitty on PL, 304 ;
Fields v. Wood, T A. & E., 114; Campbell v. Wilcoz, 10 Wal-
lace, 423. . A

The subject matter being one on which congress can legislate,
it may use all necessary and proper means to enforce obedience, as
well on the part of States and their officials, as by private individ-
uals. The rules of evidence, as administered by the State courts,
are but the law of the State, as its statutes are ; and if they conflict
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with proper federal legislation both must equally yield. The
courts of a State, indirectly representing its people, are entitled to
no more regard than its legislature directly chosen by the people.
It is “the laws of a government declared to be supreme” operat-
ing upon “those of a government which, when in opposition to
those laws, is not supreme.” MecCulloch v. Maryland, 4 Wheat.,
436 ; Cohens v. Viginia, 6 Wheat., 264, 414, 416, ¢f seq. It
is only requisite that the means be “bona fide, appropriate to
the end.” 2 Story on Const., 142, § 1253. In which case, the
franchises of the State may be taxed out of existence. Veazie
Bank v. Fennp, 8 Wallace, 548.

To secure debts due the United States, the order of the distri-
bution laws of the States are disturbed. U. 8. v. Fisher, 2
Cranch., 358. A special tax is imposed upon business carried on
in Maine, under direct authority of the State. R. S., c. 27.
Licence tax cases, 5 Wallace, 462, 476, ¢t seq.

"-As a regulation of commerce, it requires the record of convey-
ances of vessels in a different place from that specified under State
laws. Gribbons v. Ogden, 9 Wheat., 3; Steamship Company v.
Portwardens, 6 Wallace, 31 ; Sinnott v. Davenport, 22 Howard,
242; and holds the mortgage so recorded, but not where our laws
require, good against everybody. " Blanchard v. Martha Wash-
ington, 1 Clifford, 463; White’s Bank v. Smith, T Wallace, 646;
Aldrich v. Ztna Ins. Co., 8 Wallace, 491. The decision of the
State court, that it could properly receive such document only
when recorded conformably to its laws, was overruled. Under its
prerogative “to establish post offices,” &c., congress imposes penal-
ties on mail robbers, thefts of letters, deposit of obscene matter in
the mails, &e.

The sum of it all is, then, that an act 8f congress is not uncon-
stitutional if passed in the exercise of powers delegated by the
people to the federal legislature; i. e., to accomplish an end which
that body has a right to seek, provided the means be used in good
faith, and be appropriate to the end; even though the effect—not
the purpose—of the statute be to change or abrogate the written
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or unwritten code of a State, or the rules and course of procedure
of its courts, whether relating to the admission of evidence or to
some other subject. Hepburn v. Griswold, 8 Wallace, 603, 614,
et seq.; 2 Story on Const., §§ 1236 to 1259.

The only reply attempted is that, if the power to tax State pro-
cesses be conceded, it may be so exercised as to destroy the instru-
mentalities of the State governments; that they may be taxed out
of existence. Warren v. Paul, 22 Ind., 279; Jones v. Keep,
19 Wise., 8369; Fifield v. Close, 15 Mich., 509; Cooley’s Const.
- Lim., 483, et seq., notisque. A resort to any such measures would

be evidently neither necessary nor proper, nor “bona fide and ap-
propriate to the end;” and hence not warranted by the constitution.
Judge Story fully answered this argument from inconvenience,
forty years ago, in reply to the claims of those strict camstruction-
ists who would so tie up the powers and resources of the govern-
ment as to leave it helpless, at the mercy of.its enemies. See
Story on the Constitution, §s 425 e seq. and 939 ef seq.

The congress of the United States, representing all the people,
who can change its composition and send members reflecting their .
views at any time, must be trusted not to destroy the State govern-

-ments: As to them, it is, measurably, “a case of confidence.”
M Culloch v. Maryland, 4 Wheat., 431.

The supreme court of the United States, without deciding the

point here raised, have given an intimation of opinion in Pugh v.
- McCormick, 14 Wallace, 361; and Campbell v. Wilcox does not
even intimate that an unstamped note should be received in evi-
dence.

III. This case is not even brought within the exceptions of the
act in force when it was executed. It does not appear that the
omission to stamp was unintentional on the part of Mr. Emery,
who was as much bound to see that it was stamped as Mr. Hobson
was; and, as he did not show the contrary, the fair presumption is
that he did intentionally. omit to have the stamp affixed. So held
in Howe v. Carpenter, 53 Barb., 382. .

VOL. LXIfI. ; 3
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Every man is presumed to intend the natural—not to say, the
inevitable—consequence of his acts. ' .

A failure to stamp an instrument, in the haste of making, may
be accidental ; but to keep it for years, entirely ignoring the stamp-
law and the provisions for remedying an omission, to put it in
suit and in evidence without stamping it; evinces clearly the
plaintifP’s purpose that the United States shall not be paid the tax
by its laws imposed on this document. Though Joseph Hobson
might have no intention to defraud the revenue, it does not follow
that Mr. Emery has no such intention, since the contrary is the
inevitable result of his acts.

William L. Putnam, for the plaintiff.

An omission to stamp, being without fraudulent intent, has been
decided, both in this State and in the U. S. Supreme Court, not
to impair the validity of an instrument. Campbell v. Wilcow, 10
Wallace, 421.

The provision of the U. 8. Statute that unstamped instruments
shall not be used as evidence in any court has been restricted to
U. 8. Courts, in Massachusetts and many other States. Carpen-
terv. Snelling, 97 Mass., 452 ; Green v. Holway,101 Mass., 243,
and cases there cited ; Ulemens v. Conrad, 19 Mich., 170 ; Griffin
v. Rumery, 35 Conn., 289 ; People v. Gates, 43 N. Y., 40;
Spooner v. Gifler, 1 Heisk., 633 ; Davis v. Richardson, 45 Miss.,
499 ; Bumpa v. Taggart, 26 Ark., 398; Duffey v. Hobson, 40
Cal., 240 ; Daily v. Coker,33 Texas, 815; Wallace v. Craven, 34
Ind., 534.

The reasons governing the majority of the above courts are, in
the main, two.

First. It is conceded that if there is no fraudulent intent, the
unstamped instrument is valid. Now being valid, it is urged the
exclusion of it is a mere regulation of evidence, which congress
cannot impose on the State courts.

Second. By the rule of construction given in Green v. Hol-
way, ante, p. 249, the statute does not include the State courts.
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With such a multitude of cases, it would seem irksome to dis-
cuss the questions involved. We think our court must yield to
such preponderating weight of authority. ‘

In Moore v. Quirk, 105 Mass., 49, it was held that the ghole
of the provision of the U. S. Statute in question, including that
relative to recording, had no application to State officials. It is not
easy to explain Sawyer v. Parker, 57 Maine, 39, and Brown v.
Thompson, 59 Maine, 372, on any other principle of construction.
We therefore elaim that the question has already been settled in
our favor.

Leavitt v. Leavitt, 4 Maine, 161, is subject to the same obser-
vations as were made upon the case in Johnson’s Reports in Green
v. olway, ante.

By the stamp act promissory notes include memoranda, checks,
receipts, and other written or printed evidence of an amount
of money to be paid on demand. Stamps on mere receipts were
not required after Oclober 1, 1870. TU. S. Stats. 1870, c. 255,
§ 4. This paper is dated October 3, 1870, and we claim is a mere
receipt.

The paper contains no promise to pay, and no language that im-
ports anything except an obligation to eredit the amount to plain-
tiff. Whether defendant would ultimately owe the amount and
be compelled to pay it would depend on other evidence, and per-
haps on an examination of mutual accounts.

Rescrrpr.
“This is an action of assumpsit on an unstamped written instru-
ment of the tenor following :

“$1,821 77-100 Porrrann, Oct. 3, 1870.

Received of Daniel F. Emery, thirteen hundred and twenty-
one dollars and seventy-seven cents on account, with interest at
the rate of twelve per cent. Josepn Homson.”

To the admission of this instrument in evidence the defendant

seasonably objected upon the ground that it was not stamped as
required by the Acts of Congress of the United States. The
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plaintiff testified that the omission to stamp was with no intent
upon his part to defraud the revenue, nor with any other fraudu-
lent intent on his part. The instrument was properly admitted.

#

NOTE BY THE REPORTER. Since the foregoing rescript was sent down the
case of  Moore v. Mason taken before the U. S. Supreme Court by writ of error
to the supreme court of Maine, raising the identical question here discuss-
ed, has been argued before the supreme court at Washington, at its October
term, 1873, after the death of Chief Justice Chase and before his successor
was appointed, and the eight associate justices were equally divided in opin-
ion, so the matter is still left open for determination in the ultimate tribunal.

InpaBITANTS OF FALmouTH vs. INmaBITANTS OF WINDHAM.
Evidence. Exceptions. New tm‘al.‘ Practice.

Where the testimony is conflicting and that claimed to be newly discovered
might have been ascertained before, by the use of reasonable diligence, a
new trial will not be granted. )

Though, according to the practice in this State, the cross-examination of a
witness is not confined to matters inquired of in the direct examination,
exceptions will not be sustained to a ruling thus limiting it, if it be evident
that the excepting party was not prejudiced thereby.

ON EXCEPTIONS AND MOTIONS FOR A NEW TRIAL.

This action was to recover for the support of a pauper alleged
to be chargeable to the deféndant town. The main issue was
whether or not Alexander Pride, the father of Joshua T. Pride, the
pauper’s husband,—her settlement being derivative—had resided
in Windham the five years next preceding the time when Joshua
became twenty-one years old ; this issue turning upon the con-
troverted question of the date of Joshua’s birth. The verdict was
for the plaintiffs and the defence moved to set it aside as against
the weight of the evidence, claiming that Alexander Pride was
contradicted by other witnesses, and discredited by his inconsis-
tent statements of dates and occurrences. A motion was after-
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ward filed to set aside the verdict on account of newly discovered
evidence.

The plaintiffs called Wm. H. Varney, one of the selectmen of
‘Windham, to the stand and proved by him that his town took the
pauper from the Portland alms house in May, 1871, in response
to a notice to remove her. Upon cross-examination, he was asked
if he then gave notice to Westbrook (her true settlement being un-
certain) and replied in the negative, and was then asked when he
did give notice. ' The plaintiffs objected and the court excluded
the question, upon the ground that the defence on cross-examina-
tion were confined to the subject matter of the direct examination.
The defendants excepted.

Howard & Cleaves and Cobb & Ray, for the defendants.
Strout && Holimes, for the plaintiffs.

REsorrer.

The testimony is conflicting. The result depends upon the cred-
ibility of the witnesses, and there is no decided balance of testi-
mony either way. In such cases,a motion for a new trial because
the verdict is against the weight of testimony will be overruled.

As to the motion on the ground of newly discovered testimony,
it is quite apparent that this testimony, so far as it is material,
might have been discovered before the trial by the use of ordinary
~ diligence. For that reason this motion must be overruled.

The exceptions to the ruling excluding the question put to the
plaintiffs’ witness, Varney, cannot be sustained. It is true that
the ground on which it was made is not in accordance with the,
rule heretofore adopted and practiced upon in this State. But the
case does not show that the defendants were prejudiced by the
ruling, so far as it is erroneous, but the reverse. The witness
afterward testified in full for the defendants, and it does not appear
that they had any occasion to avail themselves in the examination,
or otherwise, of any of the privileges usually accorded to a party
in regard to an opponent’s witness.

Motions and exceptions overruled.
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James L. Farmer v8. C1ry oF PORTLAND.

Amendment.

An amendment introducing a new cause of action is not allowable.

In an action brought under R. S., c. 26, § 10, to recover compensation for the de-
struction of a building by the municipal officers of a city to prevent the
spreading of a fire, an amendment setting forth a cause of action underR. 8.,
c. 128, § 8, for the destruction of the building mentioned in the original de-
claration by a riotous mob, is not permissible.

ON EXCEPTIONS.

As originally brought, this was an action on the case under R.
8., c. 26, § 10, to recover the value of a building torn down to
stay the progress of the great fire in Portland, July fourth and
fifth, 1866. At the April term, 1873, when the cause came on for -
trial, the plaintiff moved to amend his declaration by adding a
count under R. 8., c. 123, § 8, relating to the liability of munieci-
palities for three-quarters of the value of buildings. destroyed by
mobs. The presiding justice, being of the opinion that this would
introduce a new cause of action, so ruled as matter of law, and
therefore refused to permit the amendment to be made, and the
plaintiff excepted. ’

Howard & Cleaves and M. P. Frank,for the plaintiff.

The new count was for the same cause as the original one—
namely, the destruction of the plaintiff’s house at the corner of
Pearl and Cumberland streets, on the fifth of July, 1866. The
same act is the common basis of them all. The only difference
relates to the means of establishing the case, and the circum-
stances attending the injury which has always been the ground of
complaint. Brewer v. East Machias, 27 Maine, 489; Mc Vicker
v. Beede, 31 Maine, 814; Ball v. Claflin, 5 Pick., 308; Selden
v. Beale, 3 Green, (Iowa) 178.
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Charles F. Libby, for the defendants.

Would the same evidence which would support the original
declaration sustain the proposed new count? Are the material
averments of the latter the same, in a legal sense, as in the former ¢
If not, then a different cause of action is stated.

Originally, the gist of the action was the destruction of the
building by the municipal officers for the public safety. Zaylor
v. Plymouth, 8 Metc. 465; Ruggles v. Nantucket, 11 Cush.,
433; Parsons v. Pettingell, 11 Allen, 507. The allegations of
the new count indicate the reverse of this: proceeding upon the
ground that the house was destroyed by a mob, in a riotous and
tumultuous manner, without any official authority, and in pursu-
ance of an unlawful design. It would be difficult to imagine two
causes more divergent. Compare this with these cases,in which it
was held that the proposed amendment was i)roperly refused.
Annis v. Gilmore, 47 Maine, 152; Milliken v. Whitehouse, 49
- Maine, 527; Cooper v. Waldron, 50 Maine, 80.

It is no answer to say that the facts remain the same. Certain
occurrences may sustain an action of trespass or trover, or (waiv-
ing the tort) of assumpsit; but whichever the plaintiff elects to
bring, he cannot amend so as to maintain the other. He makes
his own election at first, at his own peril. Ware v. Percival, 61
Maine, 891. ‘

Arpreron, C. J. The plaintiff brings a special action on the
case to recover compensation for the destruction of a building, of
which he was a tenant in common, by the authorities of the de-
fendant city, for the purpose of preventing the further spreading
of a conflagration then endangering its safety.

At common law, the pulling down a building in a city in time of
fire is justified by the great doctrine of public safety when neces-
sary, but no compensation was allowed or afforded to the indivi-
dual whose property was thus destroyed. Zaylor v. Plymouth,8
Metc., 462.

By R. 8., c. 26, §§ 8,9, and 10, which are re-enactments of pre-
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vious stats., and Public Laws of 1871, c. 207, “if the pulling down
or demolishing any building except that in which the fire origina-
ted is the means of stopping the fire, or if the fire is stopped before
it comes to the same, the owner of such building, shall be entitled
to a reasonable compensation therefor from the town, to be recov-
ered in a special action on the case.” The writ originally contain-
ed only counts under those statutes.

By R.8.,¢.123,88 7 and 8, when persons unlawfully and riotously
assembled, pull down and destroy any dwelling house and the injury
amounts to fifty dollars or more, “the town where such property is
situated shall indemnify the owner thereof for three-fourths of the
value of such injury, to be recovered in an action on the case, if
he uses all reasonable diligence to prevent such injuries, and to
procure the conviction of the offenders ; and the town paying such
sum may recover it in an action on the case against the persons
doing such injury.”

The plaintiff offered an amendment setting forth a case under
these sections, which the presiding judge rejected, because it in-
troduced a new cause of action. In so doing there was no error.
The counts as originally drawn set forth no tortious acts of the
municipal officers of the defendant city. The acts done were acts
of necessity—for the safety of the city—and done by its officers in
the discharge of their official duty. The acts set forth in the count
offered by way of amendment were the acts of rioters in violation
of law, and for which those committing them were liable to pun-
ishment by fine and imprisonment. It was clearly an 'attempt to
amend by introducing a new and entirely different cause of
action ; and this, it has been repeatedly settled, is not allowable.
Milliken v. Whitehouse, 49 Maine, 527 ; Cooper v. Waldron, 50
Maine, 80. Lxceptions overruled.

‘Warron, Dickerson, Barrows, Danrorta and Vireiw, JJ.,
concurred. '
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Arpion B. Gee vs. Frank G. Parrersox.
What justifies arrest on mesne process for debt.
4

In an action for false imprisonment of the plaintift, procured by the defend-
ant’s affidavit that he believed the plaintiff was about to leave the State,
&c., (under R. 8., ¢. 113, § 2,) a verdict for the plaintiff will not be set aside
as against the weight of evidence, if it be apparent that the defendant did ac-
tually believe these statements in his affidavit, unless it be also evident thathe
had reason so to believe.

A verdict of $600 held not plainly excessive in this case.

ON MOTION FOR A NEW TRIAL, because the verdict of $600 for
the plaintiff was against the weight of evidence and excessive.

Mr. Gee was arrested December 11, 1872, upon a writ in favor
of the defendant, in an action upon an account annexed for $580,
upon Mr. Patterson’s affidavit, under R. 8., c. 118, § 2, that he
had reason to believe and did believe that Mr. Gee was about to
depart and reside beyond the limits of this State, &e. Gee, called
as a witness in his own behalf, testified that he was arrested at
Yarmouth just as he was leaving the hotel after supper to go to
the hall where he had a 'dancing school ; that he had seven or
eight schools in different towns in Maine, which began in October
and November, 1872, and were to continue three months, i. e.,
giving one lesson per week to each school for twelve weeks; that
for eighteen years he had lived in Bridgton and still resided there,
and (in December, 1872) had no intention of leaving the State.
- He introduced a very severe and threatening letter written to him
June 13, 1872, by the defendant, to whom (he said) he was not
indebted. The defence introduced testimomy showing that Gee
had been at Conway, N. H., one boarding season with his family, '
and at the Glen House, N. H., himself another summer, and had
said he was going away to get business, and Patterson testified
that, when he made his - affidavit, he verily believed its statements
to be true, from all he could learn of the facts.
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Mr. Gee was carried to Portland and put in jail, despite offers of
security for his appearance the next day, and was arbitrarily treat-
ed in other particulars.

8. C. Strout & H. W. Gage, for the plaintiff.
Bradbury & Bradbury, for the defendant.

REsorrpT.

Case, for damages alleged to have arisen from imprisonment on

mesne process on contract—this defendant (the plaintiff in the
original action) having made the oath prescribed in R. 8., c. 113,
§92.
“ The jury returned a verdict for the plaintiff for $600, which the
defendant moves to set aside for the alleged reasons that it is
against the weight of evidence and that the damages awarded are
excessive. . '

The jury must have found either that the defendant did not
“have reason to believe,” or did not “believe, that the plaintiff
was about to depart and reside beyond the limits of the State”
&c. Taking it for granted that the jury believed the defendant’s
testimony as to his actual belief, we do not think the testimony
in relation to his “reason to believe’ is so preponderant as to war-
rant us in disturbing the verdict for that reason.

Nor can we say under all the circumstances disclosed by the
evidence—the time and manner of arrest and the animus shown
by the defendant’s letter—as well as by the evidence of actual
injury—that the damages are excessive. , Motion overruled.
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ArtaUur H. HaRrris vs. Wintiam Brown.

Depositions out of the State—how taken, and on what notice.

Depositions taken out of the State, and not under a commission, must be
taken by a person legally competent, and upon due notice to the adverse
party or his attorney.

Due notice is such, as under the circumstances of each case, will enable the
party or his attorney reasonably to attend at the time and place of caption,
and its sufficiency is a matter addressed to the discretion of the presiding
judge.

O~ ExcEpTIONS to rulings in the superior court. :

The plaintiff (the verdict being against him) excepts to the ad-
mission in evidence of the deposition of John T. Hayslett, taken
in New Bedford, Mass., before a justice of the peace there, on the
twenty-fourth day of September, 1872, at the request of the plain-
tiff, upon notice served upon the defendant’s attorney in Portland
on the fourteenth day of the same month, the distance between
these two places being 166 miles. The superior court was in ses-
sion September 14, 1872, but adjourned on and from the sixteenth
to the thirtieth day of that month.

T. H. Haskell, for the plaintiff.

Court was in session when notice was served upon me. Rule
27 of superior court is like rule 23 of this coffrt. It should have
been given after adjournment, allowing due time. Holmes v. Saw-
telle, 53 Maine, 179. Excluding (as they should be) the days of
service and caption, there were only nine days between them, one
of which (of course) was Sunday ; so that we did not have “due
notice,” which is statute notice. Brown v. Ford, 52 Maine, 479.
That the 14th and 24th should not be counted, see Bigelow v.
Wilson, 1 Pick., 485 ; Windsor v. China, 4 Maine, 298.

Bradbury & Bradbury, for the defendant.
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Daxrorrs, J. The principal question in this case is that which
arises from the exception to the admission of the deposition of
John T. Hayslett. The objection is two-fold; that it was taken
in term time, and that due notice was not given.

Depositions, instead of the personal attendance of the witness,
can be.used only when authorized by statute. Consequently, in
order to make them admissible, all the provisions of the statute in
relation to them must be complied with.

While the statute prescribes in detail the manner of taking
depositions within the State, and leaves nothing to the discretion
of the court, there are but two imperative provisions in relation
to those taken without the State ; and in all other respects they are
to be received or rejected as the discretion of the court shall dic-
tate. By R. 8.,¢.107,§ 8, it is provided that, “when a deposition
is taken out of the State, and not under a commission, the adverse
party or his attorney shall have due notice thereof. By § 20 of
the same chapter, “the court may admit or reject depositions taken
out of the State by a justice, notary, or other person lawfully em-
powered to take them.” These two provisions are all we find in
relation to depositions taken out of the State and not under a com-
mission. The one now in question was so taken. Did the adverse
party have due notice of the caption? ¢ As it is so prescribed in
the statute, without it the deposmon cannot be used. Brownv.
Ford, 52 Maine, 479.

The answer to the above question must depend upon the mean-
ing to be given to ghe words “due notice.” It is claimed in the
argument that they refer to and mean the same as the provision in
relation to notice of taking depositions within the State, and
Brown v. Ford above cited is relied upon as authority for that
view. But that case decides only that the person notified was not
the attorney of the adverse party, and no question was made as to
the kind or length of notice given.

The statutes of 1821, ¢, 85, § 2, provide for the same notice as
is now required for depositions taken within the State, while, by
§ 6 of same chapter, none whatever was required for those taken
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abroad unless “the adverse party or his attorney shall live within
twenty miles of the place of caption.” The rule of court then
and still in force, 1 Maine, 420, prohibited the admission of a for-
eign deposition taken without a commission, “unless the adverse
party was present, or was duly and seasonably notified but un-
reasonably neglected to attend.” X

In the revision of 1841, c. 133, § 14, we find a change in the
law upon this subject, and the language of the rule of court sub-
stantially adopted. It reads, “the adverse party or his attorney
shall be duly notified.” This provision, with a slight verbal altera-
tion, was continued in the revision of 1857, c. 107, § 8, and there
reads as in the last revision; “the adverse party or his attorney
shall have due notice thereof.” o

It seems that, from the beginning, depositions taken within and
without the State have been admitted upon distinet provisions of
law, including that relating to notice. If the legislature had in-
tended to require the same notice in the one case as in the other,
it would have been easy and natural to have said so, much more na-
tural than to have kept up the distinction all the way through.
This distinction would seem to require that, while we give full force
and meaning to the words requiring the shortest notice that shall
be given when the deposi"on is taken within the State, we should
also give the proper meaning to the words requiring notice for
taking depositions out of the State. In this view due notice would
be that which is suitable, fit or proper ; that which will reasonably
enable the adverse party to be present at the taking of the
deposition. The court must have so understood it when the
twenty-fourth rule was adopted ; otherwise the provision for ad-
mitting the deposition when the adverse party was present at the
caption would be in conflict with the statute.

In accordance with this view has been the practice and decisions
of this court.

In Clark v. Pishon, 31 Maine, 503, two depositions taken out
of the State were admitted, though objected to for want of suffi-
cient notice, on the ground that “the allowance of the depositions
was at the discretion of the judge.”
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In Freeland v. Prince, 41 Maine, 105, though this precise ques-
tion was not before the court, Rice, J., in the opinion remarks:
“the extent of this discretion is undefined. Under it the practice
has been to admit depositions taken out of the State by competent
persons, in all cases where the presiding judge is satisfied that
there has been a substantial compliance with the statute ; when
the deposition was fairly taken, and the adverse party was present,
or had reasonable notice, and an opportunity to be present, and
where there is no reason to believe that the party taking the dep-
osition, the magistrate or the deponent have conducted improp-
erly in the matter, though the caption may not be, in all respects,
technically correct.”

The rule of the superior court, like that of this court, simply
requires the presence of the adverse party or that he shall be
“duly and seasonably notified, but unreasonably neglected to at-
tend.”

The result is that, while the statute in every case imperatively
requires “due notice” to the adverse party or his attorney, what is
due notice must depend upon the circumstances of each case, and
must be settled by the sound discretion of the presiding judge.
In this case we perceive no lack in the exercise of that diseretion.

The other objection, that it was takeg in term time, is not sus-
tained by the facts. The taking was ngle the court was pot in
session and there was ample time after the notice and after the
adjournment for the adverse party or his attorney to have at-
tended. Holmes v. Sawtelle, 53 Maine, 179.

In all other respects the rulings of the court to which excep-
tions were taken are clearly right.. Ezceptions overruled.

Warron, DiokErson, BAarrows and Virein, JJ., concurred.
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Samuer R. Jacksox vs. Orry oF PorTLAND.

Damages upon location of way.

Damages awarded by a committee for the location of a drain are to be only
those resulting from its proper construction. If injury arises by reason of an
improper construction of the drain, the remedy, if any there is, must be
sought in some other form.

ON EXCEPTIONS.

Arprar for damages by location of the outfall of a sewer over
Mzr. Jackson’s land, under Private Laws of 1854, c. 77, § 1. The
claim was heard by a committee, as provided in the ninth section
of the city charter,and their report\ was offered for acceptance
at the April term, 1873, of this court, and accepted, the presiding
justice overruling the defendant’s objections to the report, pro
Jorma. Exceptions were taken and allowed to this ruling. The
grounds of objection are stated in the opinion.

Charles F. Libby, for the defendants.

The damages to be awarded are for the location. Gay v. Gar-
diner, 54 Maine, 479. It must be a gross sum in money that is
awarded and not the performance of any other act, or a sum liable
to be diminished upon the happening of any contingency. The
committee had no power over costs. Gordon v. Tucker, 6 Maine,
247; Walker v. Merrill, 13 Maine, 173 ; Porter v. Buckfield
Branch R. B.,32 Maine, 539; Honson v. Webber, 40 Maine, 194
Day~v. Hooper, 51 Maine, 178.

Strout & Holmes, for the appellant.

Warron, J. Damages occasioned by the location of the out-
fall of a public drain in the city of Portland are to be assessed in
the same manner as for the location of a public street. Public
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Laws of 1854, c. 77, § 1. Damages for the location of a street
are to be assessed in the first instance by the city council ; but any
one aggrieved by their decision may appeal and have the damages
assessed by a committee or reference, if the parties so agree, or by
a jury. City charter, § 9; Special Laws of 1863, c. 275.

It will be noticed that the damages here referred to are such
only as are occasioned by the location, not the improper or imper-
fect construction, of the street or outfall in question. The location
is one thing ; the construction is another. It is the damage occa-
sioned by the location only that can be recovered in the manner
here pointed out. The damage, if any, sustained by reason of an
improper or defective construction must be sought for in some
other form of proceeding.

In this case the committee award $261 damage, “caused by the
deposit of filth, sand, and other substances from said sewer and
outfall in the dock of the appellant, to April 1,1873; and the
further sum of $116 annually until a cess-pool is constructed
which shall receive and retain the sediment or wash coming from
said drain.” This was erroneous. Their only duty was to award
in'a round sum the damage caused by the location of the out-
fall of the drain upon the appellant’s land. They had no au-
thority to determine whether a cess-pool should or should not be
constructed, and to award annual damages, to be paid in the
future, till such cess-pool should be built by the city.

Exceptions sustained.
Report rejected.

Arpreron, C. J., Dickerson, Barrows, Danworta and Vie-
ey, JJ., concurred.
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Parrick KEeLLEY vs. WiLniam E. Mogrris.
Execution—when not to issue against the body under R. 8., c. 113, § 19.

Under R. S., ¢. 118, § 19, which provides that no person shall be arrested on an
execution issued on a judgment founded on a prior” judgment on contract,
where the amount of the original debt remaining due is less than ten dol-
lars, “the amount of the original debt remaining due” is the original debt
for which such prior judgment was rendered, and not that debt with the
addition of interest. :

ON REPORT.

Prrrrion For mMaNDAMUS, commanding the respondent, in his
official capacity, as judge of the municipal court of Portland, to
issue an execution upon a judgment in favor of Patrick Kelley
against Edwin C. Greely, running against the body of the latter.
Judge Morris declined to do so, unless so ordered by this court,
but tendered one running against the goods and chattels of the
debtor, upon the state of facts set forth in the opinion.

J. H. Williams, for the petitioner.

Naothan Webb, for the respondent.

Arpruron, C. J. The petitioner, on the ninth of July, 1855,
recovered judgment founded on a contract for six dollars debt or
damage, and three dollars and four cents cost, before the police
court of the city of Portland against one Edwin C. Greely, upon
which execution issued, but no part of said judgment has been
satisfled.

March 22, 1873, the petitioner commenced his action on said
judgment in the municipal court of Portland, of which the re-
spondent is judge, and on the last day of said March, said Greely
was defaulted, and judgment rendered against him and in favor of
the petitioner for eighteen dollars and ninety-six cents debt, and
three dollars and forty-seven cents, cost of suit.

VOL. LXIII. . 4
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The petitioner duly demanded an execution running against the
body of his debtor, which the respondent refused to issue, where-
upon the plaintiff petitioned this court for its writ of mandamus,
commanding him to issue such execution on said judgment. .

By R. 8., ¢. 113, §2, “any person . . . . . may be arrested and
held to bail or committed to prison on mesne process on contract
express or implied, if the sum demanded amounts to ten dollars,
or on a judgment on contract, if the debt originally recovered and
remaining due is ten dollars or more, exclusive of interest,” &e.

It is obvious that it was the intention of the legislature that no
one should be arrested on mesne process when the “sum demand-
ed” in the writ, or the debt originally recovered and due, exclusive
of interest, does not amount to ten dollars.

By § 19, it is provided that “no person shall be arrested on an
execution issued on a judgment founded on a contract express or
implied, when the debt is less than ten dollars, exclusive of costs;
or on a prior judgment on contract when the amount of the orig-
inal debt remaining due is less than ten dollars, exclusive of costs.”

The first provision in § 19 corresponds with the first in § 2.
The debt, or the sum demanded, must both be less than ten dol-
lars. B

The debt in the prior judgment on which this suit is founded
was but six dollars. With the addition of interest to the present
time it exceeds ten dollars. Shall execution run against the body
of the debtor?

Is “the amount of the original debt remaining due” less than
ten dollars? The amount of the debt remaining due is one thing.
The “amount of the original debt remaining due” represents some-
thing materially different. The amount of the debt remaining
due includes interest. The amount of the original debt remaining
due excludes interest, for interest is never part of the debt in its
origin. 1t is what subsequently accrues.

The amount refers to the original debt as stated in the prior
judgment, and not to the debt with the increment of interest. It
requires that of the original debt, as recorded in such judgment,
there shall be an amount due not less than ten dollars.
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There is no perceptible reason why there should be a difference
in the debt for which one may be arrested on mesne process, or on
execution; and the antecedent legislation on this subject shows that
the legislature never intended there should be any difference be-
tween the two cases.

Prior to 1835, the amount for which a debtor on contract was
exempted from arrest was five dollars. In that year, by c. 195,
§ 1, it was enacted that “no person shall be arrested on any
suit founded on contract, express or implied, bond, or other speci-
ality, or on a judgment on contract when the sum demanded, nor
in any execution issued on any judgment when the de bt or dam-
ages are less than ten dollars, nor on any suit on a judgment or an
execution issued on a judgment founded on any prior judgment,
when the original debt or damages are less than ten dollars.”

It is apparent that by this statute, the “sum demanded” on the
original debt, to authorize an arrest must not be less than ten dol-
lars. , '

In the revision of 1840, this section was broken up and its parts
distributed under the several heads of arrest on mesne process and
on execution, and the language then adopted has been continued in
the subsequent revisions without verbal alteration to the present
time. R.S. of 1840, c. 148, §§ 1, 2, 18.

Now, in the process of revision and in the distribution of the
several parts of former statutes, verbal changes may take place,
when it is obvious that no change in the meaning was intended.
In Hughes v. Farrar, 45 Maine, 72, it was held that in the revis-
ion of statutes, a mere change in the phraseology is not to be
deemed a change in the law, unless such appears to be the evident
intent of the legislature. The legislation of the State, from 1835
to the present time, has been more and more favorable to the
debtor class. The changes since made have been in that direction.
It is not to be believed that such an anomaly was intended as that
for the same debt one .may be arrested on execution, and not ar-
rested on mesne process. The same rule, rather, applies in each
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case. This, we think, is the true construction of the statute and
best conforms to the will and design of the legislature.

Writ denied.

Costs for the respondent.

Curring, Dickerson, Barrows and DaxrworrH, JJ., concurred.

-

Dissenting opinion by

Viremy, J.  On July 9, 1855, the petitioner recovered a judg-
ment founded on a note, for $6.00 debt or damage,and $3.04 costs.
On March 31,1873, he recovered a judgment founded on the former
judgment, for the sum of $18.96 debt or damage, and $3.47 costs.
The debt in the latter judgment includes the debt recovered in the
original or former judgment ($6.00) and interest thereon from its
date to the date of the latter judgment, $6.38; thus making the
- debt and interest amount to $12.38. The question is, shall the
execution issued on the latter judgment run against the body of
the judgment debtor. I think it should.

By R. 8., e. 113, § 2, “any person may be arrested . ... on
mesne process on contract if the sum demanded amounts to $10

. exclusive of interest;” or he “may be arrested on mesne

process” on ‘“a judgment on contract, if the debt originally recov-
ered and remaining due is $10 or more, exclusive of interest.”
Or to express it in another form,—no person shall be arrested on
mesne process on contract where “the snm demanded” is less than
$10, “exclusive of interest;” or on mesne process “on a judgment
on contract,” where “the debt originally recovered” in the judg-
ment declared on, “and remaining due” at the time the process is
sued out, is less than $10 “exclusive of interest.” That is to say,
notwithstanding the contract be interest bearing, as for instance
a promissory note payable with interest, no arrest can be made
under this statute, unless the principal is at least $10.-

How different is the language applicable to executions. By the
first clause of § 19, “no person shall be arrested on an execution
issued on a judgment founded on a contract, where the debt is less
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than $10, exclusive of costs.” By § 20,“in all other cases, except
where express provision is by law made to the contrary, an execu-
tion shall rtin against the body of the judgment debtor.”

What is the meaning of the word “debt” in § 19?2 Obviously,
the sum determined to be due as damages. In the original stat- -
ute (act of 1835, c. 195,) the language is, “where the debt or
damages is less than $10.” In judgments on contracts, the debt
is made up by adding to the principal sum the interest from the
date of the writ at least. Hence, in some instances, although the
writ cannot run against the body, for the statute reason that the
interest being expressly excluded from the computation, “the sum
demanded” does not “amount to $10;” nevertheless, the execution
issued on the judgment on that writ, may, for the reason applica-
ble to executions, that the interest not being excluded, the debt or
damages is not “less than $10, exclusive of costs.”

Take an illustration: A. sues B. to recover payment for several
items of groceries which “amount” to only $9.00 B. cannot be
arrested on the writ, because “the sum demanded” “exclusive of
interest” does not “amount to $10.” If, however, the plaintiff, at
the trial prove a demand made twenty-two months and seven
days previously, he will recover as debt or damage, $9.00, (“the
sum demanded”) and $1.00 interest, making the “debt” recovered
$10.00, together with a certain other sum as costs. The execution
to be issued on that judgment will, therefore, run against the body
of the judgment debtor, for the reason (unlike that applicable to
the writ,) that the “debt” is not “less than $10.00, exclusive of
costs.” .

But the decision of the case at bar depends upon the proper
construction of the second clause of § 19, which is as follows:—No
person shall be arrested on an execution issued on a judgment
founded “on a prior judgment on contract, where the amount of
the original debt remaining due is less than $10.00, exclusive of
costs.”

‘What is the meaning of the words—*“the amount of the original
debt ¢’
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We have already seen what “debt” means. “Original debt”
must mean the debt recovered in the former or original judgment
as distinguished from that in the latter. “Amount;” (say the
lexicographers) means “the sum total of two or more particu-
lar sums or quantities.”” So when we speak of the amount of
a bill of goods, we are understood to refer to the aggregate of.
all the items; and the amount of a note means the principal
and interest added. Adopting this signification, “the amount
of the original debt” would seem to mean the original debt with
interest thereon.

Such is the meaning of the word in R. S, c. 82, § 28, which
provides that “interest is to be allowed on amount found due for
damages and costs in actions on judgments,” &c.

It will be noticed thatin § 2 the langnage is—“the debt origin-
ally recovered . . . . exclusive of interest”—thc word “amount”
not being used for the reason that “interest” is excluded ; while
in § 19, the language is—“the amount of the original debt . . . .
exclusive of costs”—the word “amount” being used for the reason
that costs only are excluded. The phrases “debt originally recov-
ered” and “original debt” mean the same thing. But can it be said
that the phrase ‘“debt originally recovered exclusive of interest”
means the same thing as the “amount of the original debt exclusive
of costs,” especially when it is considered that the debt is interest-
bearing ; that the interest is expressly excluded in one, and costs
and not interest in the other ; that the two phrases are used by
the same commissioners, in the same chapter treating of the same
general subject-matter of arrest? I cannot so understand them.

But it is said that in the process of revision and in the distribu-
tion of the several parts of the act of 1835, c. 195, § 1, under the
respective heads of arrest on mesne process and on execution, mere
verbal changes were made without any intentional change of mean-
ing. But, to my understanding, the force of this suggestion is en-
tirely overcome when, by a comparison of verbal changes, I find
them so different, though applyingto the same thing. For instance
—the act of 1835, c. 195, § 1, provided—*“no person shall be ar-



OUMBERLAND COUNTY. 63

Kelley v. Morris.

rested . . . . on any suit on a judgment or on an execution issued
on a judgment founded on any prior judgment, where the original
debt or damages is less than $10.00.” When the section was dis-
tributed in the revision of 1841, that portion which applied to
arrest on mesne process founded on a judgment was made to read—
- “if the debt originally recovered . . . . is $10.00, exclusive of in-
terest.” The changes are merely verbal, and do not change the
meaning ; and if the same phraseology had been put into § 19 the
meaning would have remained. But the langunage is so different
I cannot resist the conclusion that the change was intended by the
commissioners who made it, and the legislature which adopted it.

If we invoke the rule of construction prescribed by R. S, c. 1,
§ 4—“words and phrases are to be construed according to the com-
mon meaning of the language,” the same conclusion is inevitable ;
unless the “common meaning of the language” is to be sought for
among the profenum vulgus ; for among the lexicographers the
meaning contended for is not to be found. Moreover, I cannot
believe that C. J. Mellen, chairman of the commissioners whose
report formed the basis of the revision of 1841, and in which this
phrase first occurred, used the word “amount” in an unauthorized
sense, and that C. J. Shepley, who re-wrote the entire statutes in
1856, fell into the same “common” error.

It will also be noticed that the word “original” qualifies the word
debt and not the word “amount.”

Lest this literal view alone be obnoxious to the charge of stick-
ing 4n cortice, let us inquire into the probable intention of the
legislature in enacting the statute as it has stood since the revision
of 1841.

It will not be seriously questioned that under the act of 1835,
if a note for $8.00 and interest, executed in the presence of an at-
testing witness January 1, 1860, were sued, and judgmentrecover-
ed January 1, 1861, the debt or damages would be $8.48, and con-
sequently the execution could not run against the body ;- whereas
if the judgment were not recovered until January 1, 1870, the
debt or damages would be $12.80; in which case the execution
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would run against the body. Now, if the judgment were recover-
ed as first above supposed, and that judgment were sued, and
judgment recovered thereon January 1, 1870, the debt or dama-
ges exclusive of costs, would be $13.06—that is $8.48 (“original
debt”) and $4.58 (interest thereon), making the amount of the
original debt $18.06. In such case, the respondent contends that
the execution should not run against the body. Why shouldn’t
it? Why should the intervening judgment prevent it ? A judg-
ment is “the highest evidence of debt known to the law, upon
which execution may be issued forthwith. . . . A judgment re-
covered, ¢pso facto, imports a debt due which may be assimilated
to a contract to pay a certain sum with interest, and hence inter-
est is recoverable by way of damages for the detention of the debt,
and as part thereof.” Edwards v. Moody, 60 Maine, 255. Such
considerations among others, it is believed, induced the change of
the statute so far as it is applicable to executions issued on a judg-
ment on a prior judgment on contract.

The reason why different rules should be applied to arrest on
writs and executions, the one excluding interest from the compu-
tation and the other impliedly at least including it, is found in the
' consideration, that the amount of interest recoverable on contracts,
express or implied, depends upon many and various contingencies
—such as the terms of the contract ; the time of demand, concern-
~ ing which the evidence may be conflicting ; the construction and
alleged fulfillment, &c., &c. On account of this uncertainty the
legislature, in constructing a general rule, excluded interest en-
tirely. But when the matter of interest had been passed upon by
the court, and the sum fixed, it then became a part of the debt,
subject to the other rule.

The reason why the legislature excluded costs when construct-
ing the rule in relation to arrests on executions issued on judg-
ments recovered on prior judgments, is equally obvious. The fact
that the debt or damages in every successive judgment on a prior
judgment includes the costs of the preceding one, enables the credi-
tor to increase his debt against his debtor very rapidly. Bat all
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such increment is excluded when computing the amount for which
he may be arrested. .

For the foregoing considerations, I am of the opinion that the
writ of mandamus should be granted.

Warron and Perers, JJ., concurred.

James S. Ly vs. Crarrues M. Braixagrp and trustee.

Nature of contingent interest which is not trusteeable.

Brainard sold to a company, composed of himself and two others, certain
property, the disposition and proceeds of which were committed to one
member of the firm in trust, to apply the moneys thence arising toward the
payment of certain debts of Brainard, and, (if any surplus remained,)
the residue was to entitle him to a proportionate interest in the capital
stock of the company; held, that his interest in the property by him con-
veyed, and its avails, was contingent and, therefore, not liable (under R. S.,
¢. 86, § 55) to attachment by trustee process.

ON REPORT.

Immediately after the great fire of 1866 in Portland, Charles
M. Brainard commenced the marble and stone business there and .
continued it alone, by the aid of Sumner Adams and Thomas H.
Weston till the fall of 1868, when, finding himself lacking in cap-
" ital, it was proposed by him that Mr. Weston should join him and
one Winslow Baker, the copartnership to carry on the marble and
freeStone business in Portland. Mr. Weston advised the forma-
tion of a corporation, under the general laws of the State, agreeing
to take stock in it. This was never actually done but, in preparing
to do it, Mr. Weston did some things which, as matter of law,
made him a partner, to a certain extent, with these other gentle-
men, though such was not his intention, nor his understanding of
Ws acts. Their association was called the Portland Marble and
Freestone Company, and a building and machinery were purchased
to extend its operations, which were conveyed to Winslow Baker,
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as agent of the concern, and other preparations were made, chiefly
by Baker, as agent. Upon the seventeenth day of October, 1868,
in pursuance of a previous agreement to do so, Brainard sold and
conveyed to this company all the property theretofore used by
him in carrying on his business, with an agreement that the com-
pany should manufacture and sell the same and apply the pro-
ceeds, above the costs of manufacturing, first in payment of notes
for $6000 to Mr. Adams ; then, of Mr. Weston’s account against
Brainard; and, third, “for the balance of said proceeds the said
company agrees to issue an equal amount of the stock of said
company to said Brainard.” This statement was incorporated
into the bill of sale given by Brainard to the company, and a sep-
arate agreement was delivered him, setting forth, in similar man-
ner, the mode of ascertaining the extent of Mr. Brainard’s interest
in the firm by determining the proportion which the excess of the
proceeds of his property aforesaid, above his debts specified,
should be found to bear to the whole assets of the firm.

In November or December, 1868, Brainard removed to New
York, and Mr. Baker removed to Minnesota the next spring, so
nothing was ever done by said company toward carrying on the
business as contemplated by them October 17, 1868. The sums
received for the property conveyed by Brainard to the company
were insufficient to pay the notes to Adams and Mr. Weston’s ac-
count. Mr. Weston was summoned in this action as the a.lleged
trustee of Brainard.

8. C. Strout & H. W. Gage, for the plaintiff. »

As the contemplated business arrangement of October 17, 1868
was never carried out, the bill of sale of that date failed of effect,
and the property remained that of Brainard. As Weston is trus-
tee of chattels, not of money, he cannot deduct his own claims.
R. 8., c. 86, §§ 4, 15.

J. H. Drummond, for the trustee. .
A partnership was formed October 17, 1868. A building and
machinery were afterwards purchased by the firm for their busi-
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ness. Whether they prosecuted their undertaking or not is im-
material. After the delivery of the bill of sale of October 17,
1868, and of the property it conveyed, Brainard never had any
individual interest in the chattels ; only a possible contingent inter-
est in the proceeds of sale.

Daxworr, J. Whether the trustee in this case is to be charged
or discharged, must depend upon the validity and construction
of the written agreement entered into October 17,1868, between
the Portland Marble and Freestone Company and Charles M.
Brainard, the principal defendant. That company was not incor-
porated, but a mere partnership, and at the date of the agreement
- referred to, existed by virtue of a contract between the members
thereof and had not only made preparation for, but actually en-
tered upon, the business contemplated by that agreement. The
partnersip was then competent to purchase such property as they
might need in the prosecution of their business. The property
“which-the plaintiff claims to have attached was of that kind, and
was conveyed to them by the principal defendant as his part of the
agreement referred to, before the attachment. This conveyance
was absolute and unconditional. By it the property passed, and
the only interest left in the vendor, aside from that which he might
have as a member of the company, was not a title to the property
itself, but a mere contingent interest in the proceeds, not liable to
attachment in a trustee process. Whether the company subse-
quently failed to carry outits contemplated projects is immaterial.
The conveyance of the title must depend upon the state of things
existing at the time of the sale. If the partnership is subsequently
dissolved for any reason whatever, its title to property is not there-
by affected.

Nor does the disclosure or testimony reveal any such want or
failure of consideration as to affect the title. There is no pro-
vision whatever.in the writing that the title shall remain in the
vendor until the accomplishment of the agreement by the vendees,
nor for a reversion in case of failure to perform. The vendees can



68 - WESTERN DISTRICT, 1873. 4

Mahoney v. A. & St. L. Railroad Co.

fulfil only by having an absolute title. The covenants are not
mutually dependent but independent, and the consideration ob-
tained is just what was contemplated by the agreement, viz: a
payment of the notes therein enumerated, with the debt to Wes-
ton and Company, at least so far as the proceeds may go, and if
there should be any balance or interest in the company to that
extent. This interest, if any, may be larger in the liabilities than
in the assets, but this is a contingency assumed at the time of the
sale, and one which may cause loss to creditors as well as to the
debtor Trustee discharged.

Arrreron, C. J., Warron, Dickerson, Barrows and VIRGIN,
JJ., concurred.

CorneLius MAHONEY
vs.
Arrantic & St. LAwrence Ramroap CoMpANy.

Action. Defendant corporation not liable for management of its road while
leased. Railroad.

By virtue of their lease of the Atlantic & St. Lawrence Railroad the Grand
Trunk Railway Company, for certain purposes, became owners of the road
leased, pro hac vice.

‘While the lessees operate that road under their lease, the lessors are not liable
under their charter or the statutes of the State, for an injury sustained there-
on by a passenger, caused by the wrongful acts of the agents or servants of
the lessees toward him.

Nor is there, in such case, any privity, either of contract or by implication of
law, between the passenger and the lessors as common carriers of passengers,
by which they are rendered liable for such an injury.

The remedy of the passenger, for an injury thus caused, is against the lessees
who had the exclusive use, care, direction and control of the road, whose
agent the alleged wrong-doer was, and with whom alone the passenger con-
tracted.

Ox ExceprioNs to aruling of the justice of the superior court.
Trespass for on assault upon the plaintiff and expelling him
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from a train running over the defendants’ road. It appeared that
the road was then operated by the Grand Trunk Railway Company
of Canada, under a lease from the defendant corporation. The
judge was asked to instruct the jury, that if they found that the
defendants had leased their road to the Grand Trunk Railway
Company, and it was operated by the latter corporation, under
such lease, at the time the acts complained of were done, then
this action could not be maintained; but the presiding justice
held the contrary, and a verdict having been rendered for the
plaintiff’ for $700, the defendants excepted.

J. & E. M. Rand, for the defendants.

8. C. Strout and H. W. Gage, for the plaintiff, cited Whit-
ney v. Atlantic & St. Lawrence Railroad Company, 44 Maine,
362; Stearns v. Same, 46 Maine, 117.

Dickrrson, J. The principal question reserved is whether this
action is maintainable against the defendant company.

The Atlantic and St. Lawrence Railroad Company leased its
entire road to the Grand Trunk Railway Company of Canada in
1853 under the authority of an act of the legislature. That act
contained the following provision: “Nothing in this act, or in any
law or contract that may be entered into under the authority of
the same, shall exonerate the said company, or the stockholders
thereof, from any duties or liabilities now imposed upon them
by the charter of said company, or by the general laws of the
State, nor shall any thing herein contained, in any manner limit
or circumscribe any power of the legislature of this State to enact
laws, affecting the rights, privileges, or duties of said company.”
Special Laws of 1853, c. 150, § 1.

The charter of the company, § 1, provides that it shall have
all the powers, privileges and immunities, and be subject to all
the duties and liabilities, provided and prescribed respecting rail-
roads in c. 81, of the revised statutes of 1842. Section 21 of that
chapter makes railroad corporations liable for all damages sustained
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by any person in consequence of any neglect of any of their agents.
R. S.,c. 51, § 35, subjects railroad corporations to liability for
injuries occasioned by the negligence or carelessness of any per-
son employed in conducting their trains.

For injuries thus occasioned there is no question but the de-
fendant company would be liable, notwithstanding the lease of
their road. It was held in Whitney v. Atlantic & St. Law-
rence Railroad Company, 44 Maine, 867, that the defendant
company are liable under their charter obligation to maintain
sufficient fences, and in Stearns v. Same, 46 Maine, 117, that
the lease does not relieve them from their statute liability for
damages by fire. The decision in both these cases is expressly
placed upon the ground that the act of the legislature, authorizing
the lease, does not exonerate the defendants from liabilities ex-
pressly imposed upon them by their charter or the statutes of the
State.

But this action does not proceed upon any “negligence,” “neg-
lect” or “carelessness” of the defendants, or their agents or servants,
or in the violation of any obligation or duty prescribed in their
charter or enjoined by the statute. The act complained of, which
occasioned the alleged injury, is alleged to be the misconduct, the
positive wrong, of one of the agents of the defendants, by reason
of which the defendants are guilty of a breach of their contract
with the plaintiff as common carriers of passengers. It is contend-

"ed by the counsel for the defendants that they are not liable for the
alleged injury because of the lease of their road to the Grand
Trunk Railway Company, by authority of an act of the legisla-
ture, which company had the whole care, direction and control of
the road at the time of the alleged injury, and whose agent the
person charged with the wrongful act was. In other words, it is
argued that this action must fail for want of privity between the
plaintiff and the defendant company.

The plaintiff’s contract was with the Grand Trunk Railway
Company. The consideration, if any, moved from hence to that
company. The obligation of safe transportation and the duty of
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proper treatment devolved upon that company alone, and the lia-
bility for a breach of these, if any, was incurred by them. The
deféndants were strangers to that contract and its fulfilment:
there was no privity, in fact, between them and the plaintiff, nor
did any arise by implication of law, in consequence of any con-
tract between the two railroad companies. The defendants on
record, as we have seen, are not liable to the plaintiff by virtue of -
any express provision of their charter or of the statute. If the de-
fendants are liable, it must be because of the legal disability de-
volved upon them to exonerate themselves from liability by the
lease of their roads to another railroad corporation. Does such
disability exist?

It is argued, in support of such disability, that the performance
of the duties and liabilities imposed upon the defendants by their
charter, and the statutes of the State, was the consideration upon
which their charter was granted, and which entered into the con-
tract with the State, and that to allow them to divest themselves of
these duties and liabilities by leasing their road to another railroad
conporation, would be to recognize their authority to make the sub-
stitution without the consent of the other party to the contract.
This would, indeed, be a grave objection, if the lease had been
made without the authority of the legislature. But the defend-
ants’ lease to the Grand Trunk Railway Company was authorized
by a previous act of the legislature. The other contracting party
thus assented to the substitution. The act of the legislature grant-
ing to the defendant corporation the pow.er to lease their road, and
the lease made in conformity therewith, are as authoritative and
obligatory upon the defendants’ lessees to perform the duties and
discharge the liabilities thus devolved upon them, as was the orig-
inal charter upon the defendants themselves. By these acts both
parties to the charter of the defendant company assented to the
change made, and both they and the public must abide the result.

To a specified extent and for certain defined purposes the Grand
Trunk Railway Company was substituted \for the defendant com-
pany, and became the owner pro hac vice of the defendants’ rail-
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road. The act of the legislature authorizing the change was no
less public than the original charter, and parties having business
relations with the same are bound to take cognizance of it.

This conclusion accords with the general current of judicial de-
cisions upon this question. In Fletcher v. Boston & Maine Rail-
road, 1 Allen, 9, it was held that a railroad company is responsi-
. ble for an injury occasioned by a want of proper care and pru-
dence on the part of its servants in the management of a train
which is under their exclusive care, direction and control, although
the train belongs to another railroad company, and if the injury
results from the negligence of another railroad company, which
has a joint right to use the road under a lease from them, and
“which is accordingly running trains over their road on its own ac-
count, the lessors are not responsible.

So in Murch v. Concord Railroad Co., 29 N. H., 35, which
was an action against the defendants, as owners of the road,
for an injury to the plaintiff, sustained thereon, while used by the
Northern Railroad Company under a contract with the defendants,
the court held that the defendants were not liable, and that ghe
claim of the plaintiff, if any, was upon the Northern Railroad
Company, with which he contracted. In delivering the opinion of
the court in that case, Mr. Justice Bell says: ¢“By using the rail-
road of another corporation as part of their track, whether by con-
tract or mere possession, they (the Northern Railroad Company)
would ordinarily make it their own for many purposes, and would
assume towards those whom they have agreed to receive as pas-
sengers, all the duties resulting from that relation as to the road,
and there would be no privity between such passengers and the
proprietors of the road so used.

This doctrine was affirmed by the court in the same State in a
recent case where it was held that the lessee corporation becomes
the owner pro kac vice of the road leased, and isliable for damage
accruing by fire or steam from a locomotive run by them upon the
track of the leased road. Pierce v. Concord Railroad Co.,52
N. H,, 593.” '
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It is true that in Langley v. Boston & Maine Railroad, 10
Gray, 103, the court held that the owners of a railroad ecannot
lease their road to a corporation created by another State, and
thereby discharge themselves from the duties and liabilities they
have incurred as a consideration for the charter granted to them.
But that case is clearly distinguishable from the one at bar, since
that lease was executed without, while this had the sanction of,
legislative authority ; in that case, one party alone undertook to
change the contract, while in this, both parties assented to the
change. , A

The remedy of the plaintiff, if any he have against either corpo-
ration, is against the Grand Trunk Railway Company, with which
he contracted. For such injuries, that company is liable in the
same manner as the defendants would have been, if they had been
in the use, occupation and control of the road themselves. 1 Redf.
on Railways, 4 ed., 610; Sprague v. Smith, 29 Vt., 421.

The requested instruction that, upon the evidence submitted, the
action ecould not be maintained against the Atlantic & St. Law-
rence Railroad Company should have been given. There being
evidence in the case that would authorize the jury to find exem-
plary damages, if the plaintiff was entitled to recover at all against
these defendants, the requested instructions upon that point werg
properly refused. : Lxceptions sustained.

ArpreroN, C. J., Curning, Danrorta and Prrers, JJ., con-
curred. )

Warron, Barrows and Virein, JJ., did not concur, not per-
ceiving the distinction between this case and those in which it has
been held that the defendants were liable.

VOL. LXII. 5



74 WESTERN DISTRICT, 1873.

McKenney v. Haines.

Asron MoKenNEY 98, ALLEn Haings.

Damages—measure of.

In assumpsit for breach of contract to return borrowed bank stock on demand ;
held, that the measure of damages is the market value of the stock on the day
of demand, with interest.

O~ REPORT. ‘

AssumpsiT to recover balance due for twenty shares of the stock
of the Second National Bank of Portland, borrowed by the de-
fendant of the plaintiff, June 5, 1869, upon an agreement to return
them on demand, and in the meantime to pay to Mr. McKenney
all the dividends declared upon them. To secure performance of
this agreement the defendant conveyed to the plaintiff real estate
inPortland. Circumstances rendering it impossible for Mr. Haines
to return the shares when demanded, and the property taken as
collateral being insufficient security, it was agreed that Mr. McKen-
ney should take the land at an appraisal, and Mr. Haines be hold-
en to him for the balance: this case is reported to determine
what that balance is, and the legal principles upon which it is
. o be ascertained. The demand for a return of the stock was
made in August, 1872, when it was selling at $125 per share.
The land was appraised October 22, 1872, at $1,394. The bank
subsequently closed up its business and paid $145 per share to each
stockholder.

Joseph A. Locke, for the plaintiff.

A. Haines, pro se.

Viraiy, J. On June 5, 1869, the defendant borrowed of the
plaintiff twenty shares of bank stock, conveyed to him certain land
as security and contracted to pay him all dividends on the stock,
and return the same number of shares on demand upon receiving
a reconveyance of the land.
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Circumstances having rendered it impossible for the defendant
to return the stock, the parties, on October 18, 1872, agreed that
the plaintiff should retain the land at an appraised value, and that
the defendant should pay the difference. The defendant failed to
fulfill the latter agreement, and this action was brought for a de-
termination of the rights of the parties—the principal question
being the measure of damages.

The general rule of damages for the refusal of a vendor to de-
liver goods according to the terms of sale is well settled every-
where—to wit ;—the market- value of the goods, at the time the
contract was broken, allowing the jury to add the interest for the
delay. This rule has frequently been recognized by this court.
Smith v. Berry, 18 Maine, 122 ; Warren v. Wheeler, 21 Maine,
4845 Furlong v. Polleys, 30 Maine, 491 ; Berry v. Dwinel, 44
Maine, 255 ; Bush y. Holmes, 53 Maine, 417.

But to this general rule an exception has been made in the
courts of some States and countries ; and so far as the exception is
concerned there has long been a conflict of authority. Thus in
England, in cases of contracts for the transfer of stocks, and in
some jurisdictions in cases of the sale of goods paid for in advance,
vendees have recovered the value of the stocks or goods on the
day when by the terms of the contract they ought to have been
delivered, or, on the day of trial, at the option of the plaintiff.
“The true measure of damages” in such cases being held to be
“that which will completely indemnify the plaintiff for the breach
of the engagement.” Sheplerd v. Joknson, 2 East, 210 ; M’ Ar-
thurv. Lord Seaforth, 2 Taunt., 257 ; Downes v. Back, 1 Stark.,

-N.P. C, 318; Harrison v. Harrison, 1 C. & P., 412; West v.
Pritchard, 19 Conn., 212, and cases there cited.

In New York, this rule is carried out to its logical result; for
there the measure of damages is declared to be the highest market
price of the chattels up to the last trial. Zobdell v. Stowell, 51
N. Y., 70, and cases there cited.

In Vermont it is held unqualifiedly that the market value or
price on the day of the breach of the contract controls the meas-
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ure of damages ; and that the fact of payment in advance by the

vendee does not affect the rule. ZRider v. Kelley, 32 Vt., 268 ;

Hill v. Smith, 32 Vt., 433 ; Copper Co. v. Copper Min. Co., 33
- Vt., 92.

Such is also the rule in Massachusetts. Wyman v. Am. Powd.
Cb., 8 Cush., 168, and cases there cited.

The question underwent a very elaborate examination in New
Hampshire, in Pinkerton v. Manch. & Law. Railroad, 42 N. H.,
424. The court held in a case of refusal to deliver stock, that the
measure of damages is the value of -the stock at the time of the
demand with interest, and not the value at the time of the trial,
or at any intermediate period. Bellows, J., after thoroughly re-
viewing the authorities in the various jurisdictions, says: “The
general rule is, undoubtedly, that he shall have the value of the
property at the time of the breach; and thig is a plain and just
rule, and easy of application, and we are unable to yield to the
reasons assigned for the exception which has been sanctioned in
New York and elsewhere. It ia true that in some cases, the plain-
tiff may have been injured to the extent of the value of the proper-
ty at the highest market price between the breach and the time of
trial. But it is equally true that in a large number of cases, and
perhaps generally, it would not be so. In that large class of cases
where the articles to be delivered entered into the common con-
sumption of the country, in the shape of provisions, perishable or
otherwise, to hold that the plaintiff might elect as the rule in all
cases, the highest market price between the time fixed for the de-
livery and the day of trial, which is often many years after the
breach, would in many cases, be grossly unjust, and give to the
plaintiff an amount of damages disproportioned to the injury. For
in most of these cases, had the articles been delivered according
to the contract, they would have been sold or consumed within the
year and no probability of reaping any benefit from the future
increase of prices. So there may be repeated trials of the same
cause, by review, new trial or otherwise. Shall there be a differ-
ent measure of value at each trial? In the case of stocks, in re-
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gard to which the rule in England originated, there are doubtless
cases, and a great many, where they are purchased as a perman-
ent investment, and to be held without regard to fluctuations ; and
to hold that the damages should be the highest price between the
breach and trial, when there is no reason to suppose that a sale
would have been made at that precise time, would also be unjust.
But it may be fairly assumed that a very large portion of the
stocks purchased are purchased to be sold soon; and to give the
purchaser, in case of failure to deliver such stock, the right to elect
their value at any time before trial, which might often be several
years, would be giving him not indemnity merely, but a power, in
many instances of unjust extortion, which no court could contem-
plate without pain.”

After a full examination of the subject, Mr. Sedgwick, says:
“The value of the article at the time of the breach, with interest
for delay . . . . seems to me as near an approach to the actual
loss sustained as can be effected, without embarking upon a vague
search after facts impossible, in most cases, to be proved with any
degree of satisfaction.” Sedgwick on Meas. of Dam., 305. To
the same effect is Berry v. Dwinel, 44 Maine, 268. And with
these views we are satisfied. According to the agreement of the
parties, the entry must be Judgment for plaintif, for

$1,131 and int. from Oct.
29, 1872.

Avrrreron, C. J., Warron, Dickerson, Barrows and DANFoRrTH,
JJ., concurred.

.
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Horatro MERRILL vs. Epwarp P. MERRILL.
Statute of limitations. R. 8, c. 81, § 83. Witnessed note.

An action for money had and received sustained by a valid promissory note,
signed in the presence of an attesting witness, is an action on such note
within the meaning of R. S., c. 81, § 83, and may be maintained within the
same limitation as if the note had been specifically declared upon.

ON EXCEPTIONS.

The writ by which this action was commenced bore date the
tenth day of October, 1871, and was returnable to the January
term, 1872, of this court for this county. The plea was the gen-
ral issue and the statute of limitations. When the cause came on
for trial the plaintiff moved for leave to amend by adding two spe-
cial counts, one upon a note of the defendant to the plaintiff, dated
July 7, 1857, for $1780.00 payable in one year from date with in-
terest, and the other upon a note between the same parties, for $1-
775.00, payable in one year with interest, which amendment the
presiding justice declined to allow. The case was submitted to the
presiding judge, with the right to except, who found as matter of
fact that the defendant gave his promissory note to the plaintiff on
the seventh day of June, 1857, bearing that date for $1780.00,
payable in six months from date with interest; that the note was
signed in the presence of an attesting witness and was destroyed
in the great fire in Portland, July 4, 1866 ; and ruled, as matter of
law, that the statute of limitations was a bar to this action: to
which ruling the plaintiff excepted.

* A. Merrill, for the plaintiff, cited 1 Chitty on Pleading, 113,
872 ; 8 Burr., 1516 ; Fairbanks v. Stanley, 18 Maine, 402 ; Howe
v. Saunders, 38 Maine, 8352 ; Sturtevant v. Randall, 53 Maine,
149.

7. B. Reed, for the defendant.
R. 8., e. 81,§ 79, bars “all actions of assumpsit,” &c., not
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brought within six years from the time the cause accrued ; section
83, excepts those brought upon witnessed notes. Thisis an action
for money had and. received, not one brought upon a note, that
document having only been resorted to as a piece of evidence in
the suit, not as the foundation of it.

REesorier by
Danrorrr, J. An action for money had and received, sustained
by a valid promissory note, signed in the presence of an attesting
witness, is an action upon such note, within the meaning of R. 8.,
c. 81, § 83, and may be maintained within the same period of lim-
ftation as if the note had been specifically declared upon.
Lxceptions sustained.

Arpreron, C. J., Curring, Barrows and Perers, JJ., con-
curred.

Dissenting opinion by

Dickerson, J. This is assumpsit for money had and received,
submitted to the presiding justice with the right to except. The
exceptions do not show whether the justice, in disallowing the
amendments, made the ruling in the exercise of his judicial dis-
cretion, or as matter of law. As exceptions lie only in the latter
case, we are thus unable to pass upon the question intended to be
presented by the exceptions upon this branch of the case. They
must, therefore, be dismissed.

The justice found as matter of fact that the defendant gave the
plaintiff his promissory note, dated July 7, 1857, for the sum of
$1780.00, payable in six months from date with interest, and that
this note was signed in the presence of an attesting witness. He
also ruled, as matter of law, that the action was barred by the
statute of limitations. To this ruling the plaintiff alleged excep-
tions.

R. 8., c. 81, § 79, provides that all actions of assumpsit shall be
commenced within six years from the time the cause of action ac-
crued and not afterwards. By § 83 of the same chapter this lim-
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itation does not apply “to actions brought upon promissory notes
when signed in the presence of an attesting witness.”

The ruling of the justice was correct unless this is to be regard-
ed as an action upon a promissory note. In terms it is an action for
money had and received. The plaintiff does not declare upon any
note. How then can this be deemed an action upon a promissory
note? But it is contended by the counsel for the plaintiff that it
is competent to introduce a promissory note, as evidence in sup-
port of the count in the writ, and that, for this reason, the action
may properly be regarded as an action upon the note thus intro-
duced. But the writ and declaration fix the character of an
action ; that is established before the evidence is introduced, and”
the evidence cannot change it. The factum probandwum is money
had and received. Non constat that a promissory note will appear
in the case ; the gist of the action may be established by parol evi-
dence that the defendant has received the plaintifi’s money or by
a receipt acknowledging the same, as well as by a promissory note.
According to the counsel’s theory this would be an action on are-
ceipt, if the plaintiff had introduced a receipt to prove the count
in the writ ; and thus the same action, with the same single count
in the writ, would have as many types and characters, as the differ-
ent instruments, or kinds of evidence introduced to support it
would indicate, though none of these should be declared on or
contained in the declaration.

An action takes its form from the writ and its character from
the subject matter declared on,or referred to in the count or
counts contained in the declaration. In no view of the case can
an action for money had and received be properly denominated
“gn action on a promissory note,” in the purview of the statute.
‘When, in such action, a note is introduced in evidence, it is notin
troduced because it is sued, nor as a note, but as evidence of the
defendant’s acknowledgement of the truth of the allegation in the
writ, that “he had and received the plaintiff’s money.” The note,
when introduced in evidence, is competent evidence of that fact,
whether it appears to have been “signed in the presence of an at-
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testing witness” or not; the attestation or want of attestation
does not affect the competency of the note as evidence an iota.
Nor is it material to the admissibility of such note in evidence,
whether it fell due a year or twenty years before the action was
commenced. The competency of the note as evidence is one thmg,
and the legal effect of it is quite another.

The note was given in 1857, and more than six years had elapsed
from the day it fell due to the time when this action was com-
menced. As betwéen the original parties, the note is evidence of
the defendant’s receipt of so much money, whether witnessed or
not, or even though it had been invalidated as a note, by altera-
tion. It is, moreover, evidence of “money had and received,” in
a technical sense. Byles on Bills, 424 ; Bayley on Bills, 244.
But while the note is evidence of the defendant’s acknowledgement
of so much money had and received of the plaintiff by a kind of
legal felo de se, it also furnishes proof, under the statute of limita-
tions, that the plaintiff’s right of action is barred by that statute.
R. S, c. 81, §79.

We have arrived at this conclusion, not without having consid-
ered the ingenious argument of the plaintifi’s counsel, and the ar-
ray of authorities cited in support of his position. While these au-
thorities clearly support the doctrine that a promissory note is
competent evidence to support an action for money had and re-
ceived, they fail to maintain the theory of the counmsel, that an
action for money had and received, when supported in evidence by
an attested promissory note, stands in the same relation to the
statute of limitations as an action brought upon the note itself.
The statute upon this point applies only “to actions on promissory
notes.” R. 8., c. 81, § 83. This is not such an action, as the pre--
siding justice in our judgment very properly ruled when he deei--
ded that it is barred by the statute of limitations.

Viran, J., concurred in the foregoing dissenting opinion.
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Axmr R. Mrreurrn vs. Kate H. Dockray, executrix.

Referee can determine both law and fact.

One to whom an action is referred, by an unrestricted rule of court has au-
thority to determine the law as, in his judgment, under the circumstances,
seems best; and his ruling is conclusive.

ON REPORT.

Assumpsit upon four promissory notes given by the defendant’s
testator to the plaintiff. The cause was referred by rule of court
to Hon. William L. Putnam with no special limitation of his
power as referee. At the hearing it was objected that no demand
for payment was proved to have been made before instituting the
action but Mr. Putnam ruled that none was necessary, and in his
report, after an award of $5057.35 to be paid the plaintiff, he
says: “The above award is absolute on the part of the referee, un-
less the referee has the authority to submit to the court the fol-
lowing questions of law, raised by the defendant during the hear-
ing, and herein stated and submitted to the court by the referee,
and unless the court has the power to decide said questions and
thereupon to modify, re-commit or set aside the award according-
ly. The defendant objected at the hearing that the plaintiff had
not made any demand on the defendant previous to suit. There
was no proof that the notes dated October 5 and November 1,
1864, above allowed to the plaintiff, were ever demanded of the
defendant . . . . but the referee ruled at the hearing that the
plaintiff was not holden to prove any demand.”

The defendant filed written objections to the acceptance of the
report, based upon alleged error in this ruling, which he had now
by the terms of his report (as above quoted) submitted to the de-
termination of this court for revision.

Butler & Fessendens, for the plaintiff.
The want of demand was not put in issue by the pleadings. R.
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S, c. 82,5 18. Tt should have been pleaded in abatement to avail
the defendant. Chitty on Pleadings. Tit., Abatement. It was
waived by filing the account in set off. Angell on Ins., §§ 242,
249; Heath v. Franklin Ins. Co., 1 Cush., 265; Clark v. N. E.
Ins. Co., 6 Cush., 842; Underkill v. Aguwam Ins. Co., Id., 440;
Vos v. Robinson, 9 Johns., 192; Fina Ins. Co. v. Tyler, 16
Wendell, 385; Frances v. Ocean Ins. Co., 6 Cowen, 404; Sex-
ton v. Montgomery Ins..Co., 9 Barb., 191.

A reference is a waiver of all errors in the proceedings. Morse
on Arbitration, 71; Hiz v. Sumner, 50 Maine, 290; Forseth v.
Shaw, 10 Mass., 253; Mazfield v. Scott, 17 Vermont, 640; Swift
v. Harriman, 80 Vermont, 607, Waterman v. Conn. R. R. Co.,
I1d., 610; Reed v. Stockwell, 34 Vermont, 2086.

McOobb & Kingsbury, for the defendant.

By his report the referee proposes to the court for its solution
the “questions of law” . . . “herein stated and submitted;” so
this court has full power to determine them. Barnard v. Spof-
ford, 31 Maine, 89; Ward v. American Bank, T Metc., 486;
Knight v. Wilder, 2 Cush., 199; Ellicott v. Cofin, 106 Mass.,
368,369. (Greenough v. Rolfe, 4 N. H., 857; Roosevelt v. Sher-
‘man, 1 Johns. Ch., 220; Johnsv. Stevens, 3 Vermont, 308.

This objection was insisted upon at the hearing, not being
waived by the reference. Only objections to the form of proce-
dure is thus waived. In Porter v. Dickerman, 11 Gray, 482, the
award was set aside for a gross misjoinder of plaintiffs. See also,
Awstin v. Kimball, 12 Cush., 485. c

REesorier.

This action was referred by an unrestricted rule of court. The
referee had the authorify to rule the law, as seemed best in hig
own judgment under all the circumstances of the case. Having
ruled that, under the peculiar circumstances of the case, the plain-
tiff was not holden to prove any demand, his ruling is conclusive.
Such statutory provisions may be waived. Report accepted.



&

84 WESTERN DISTRICT, 1873.

»

Mosher v». Jewett.

Mzergrizr, W. Mosaer v. Georee H. JEWETT.

Distraint. Judgment. Lien. Pounds and impounding beasts. Practice.
Superior Court.

In a case tried before the justice of the superior court without the interven-

- tion of a jury, subject to exceptions in matters of law, his findings in mat-
ters of fact, are conclusive so far as material for a consideration of the ex-
ceptions, but are not finally conclusive till the rendition of judgment
thereon. ) '

In a town in which there is no pound nor pound keeper, a person may legally
detain in his custody an animal taken upon his premises damage feasant,
and has a lien upon such animal for expenses necessarily incurred in
taking suitable care of it.

Ox EXCEPTIONS, to the ruling of the present justice of the su-
perior court.

RerLeviN of a yearling bull, brought December 3, 1870, en-
tered at the February term, 1871, of the superior court, tried
before the then justice of that court at its April term, 1871, who
found that the bull was the plaintifi’s, but was found unlawfully
trespassing and doing damage upon the defendant’s premises,
without either fault or consent on the part of the defendant, who
took care of him, and then posted three notices in public places in
Gorham and inserted an advertisement in the Portland Press,
stating that the animal was found in his enclosure and that the
owner could have him by proving property and paying charges;
that within ten days after this (which was October 25, 1870) the
plaintiff called and saw the bull, but was doubtful of its identity;
that subsequently, to wit, November 4, 1870, the defendant offered
to deliver him to the plaintiff upon proof of ownership, farnishing of
indemnity against any adverse claim, and payment of five dollars
for damages and keeping, but with these terms the plaintiff refused
to comply and declined to take him; that no demand was made on
Mr. Jewett till Dec. 1, 1870, when, upon his refusal to surrender
him till compensated for his expenses and care in keeping him,



CUMBERLAND COUNTY. 85

Mosher v. Jewett.

the plaintiff offered Mr. Jewett, but did not tender him, ten dol-
lars therefor, which he rejected as insufficient; and, upon the
the twelfth day of December, 1870, the plaintiff replevied the
beast by the writ in the present action; that the deferidant suita-
bly kept the bull for forty-eight days, for which he ought to have
twenty-four dollars; that he paid two dollars for advertising, and
the bull did him damage to the amount of four dollars; and
thereupon the justice ruled, as matter of law, that the plaintiff was
not, at the time of the demand made by him, entitled to the im-
mediate possession of the bull because he had not made nor ten-
dered to the defendant payment for the keeping of the bull, for
which he had a lien upon the animal; that the defendant could
rightfully retain him till this lien was discharged; and he awarded
damages to the defendant in the sum of thirty dollars, to which
the plaintiff excepted. These exceptions were sustained, as ap-
pears by the report of the case in 59 Maine, 453,-6.

At the March term, 1873, the cause came up again before the
present judge of the superior court, when the plaintiff moved for
judgment in his favor “because at the trial of this case, in this
court, at the April term, 1874, before the justice thereof with-
out the intervention of a jury, the said justice found, as a matter
of fact, that said bull was and is the property of the plaintiff,”
and because the ruling of the justice that, as matter of law, the
defendant had a lien upon the beast, had been declared erroneous
by the decision of the law court, in sustaining the plaintiff’s ex-
ceptions; thereby determining conclusively between these parties,
the issue of law and of fact, that the plaintiff owned the bull and
that the defendant had no lien upon him when this suit was
brought; so that “the case is now ready for judgment without
farther trial or hearing, which cannot properly or legally be re-
quired or had, without the plaintiff’s consent,” which he declined
to give. The judge overruled the motion and directed a new
hearing of the cause before him, to which the plaintiff excepted.

Upon this hearing the judge found substantially the same facts
that his predecessor did, with the additional one, upon which the
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case finally turned, “that during the year 1870 there was neither
pound nor pound keeper in the town of Gorham;” and he again
ordered judgment for the defendant in the sum of thirty-four dol-
lars damages, and for his costs, to which the plaintiff excepted.

Howard & Cleaves, for the plaintiff.

Our motion for judgment should have been allowed. The
facts in this case had been decided by a former judge of the su-
~ perior court, and judgment should have been entered upon these
facts according to the principles of law laid down in the decision
of this court upon the legal issues between these parties which
had been presented and conclusively determined in Mosher v.
Jewett, 59 Maine, 4533. No new trial was ordered; therefore,
to the facts, as found by the justice before whom the cause was
tried, which were a matter of record and conclusive upon the
parties, it was the duty of the presiding justice to apply the law.

See the act establishing the superior court; Public Laws of
1868, c. 151, § 6; Montine v. Deake, 57 Maine, 38. The find-
ings of law and of fact, with the single exception as to the ex-
istence of a pound, are the same as those before declared by this
court to be erroneous. The additional fact here found cannot
alter the legal position of the case. The court held that the law
provided two remedies, to wit: distraint and commitment to the
pound, or an action of trespass. R.S., c. 23,§ 4; 59 Maine, 456.
Because the neglect of his town deprived him of the opportunity
to impound, it does not follow that he has the right to detain the
beast in his own barn, when the statute indicated an easy method
for him to preserve his rights and his lien; if he chose to disobey
the statute, then he lost both.

The common law lien was abrogated by statute of 1834, c. 137,
and has had no existence since. Gooch v. Stephenson, 13 Maine,
871; Outts v. Hussey,15 Maine, 237. Justifying under a statute,
then, the defendant is a trespasser ab initio unless he shows strict
compliance therewith. Morse v. Reed, 28 Maine, 490.

John A. Waterman, for the defendant.



CUMBERLAND COUNTY. 87

Mosher v. Jewett.

‘Where exceptions are sustained to directions of a judge presid-
ing at a jury trial, there is no pretence that the facts found by the
jury are conclusively found, but a wenire de novo is awarded.
How does the present case differ from that? There is nothing in
acts of 1868, c. 151, to sustain the claim, or the plaintiff’s motion.
Decisions of the law court, are to be certified to the superior
court, in cases originating there, “with the same effect as in cases
originating in the supreme judicial court.” §9.

Without any fault of his own, the defendant found himself in a
very novel and embarrassing situation. He had taken possession
of an animal found doing damage upon his premises, and there
was no pound to which he could commit the beast and no known
owner against whom he could bring his action of trespass for the
damages: hence, it was a casus omissus, for which the stat-
utes provided no remedy and the common law lien therefore re-
mained. The cases cited by the plaintiff do not sustain his
assumption that this lien has been abrogated by statute, in cases
like the present.

Virain, J.  When a case is tried by the justice of the superior
court “without the intervention of a jury, subject to exceptions in
matters of law,” his findings in matters of fact, are conclusive pro
hac vice—so far as they become material to a consideration of the
exceptions—and they cannot be revised by this court. But they
are not finally conclusive until by a judgment they have become
res adjudicata. With the exception of their not being subject to
revision on motion, they perform the office of verdicts special or
general ; and when exceptions in matters of law are sustained in
such cases, the effect is to give a new trial both as to the facts and
the law, the same as if the facts had been submitted to and found
by a jury.

In the case at bar the finding as to the title of the property re-
plevied is the same in the latter as it wasin the former trial. And
the other material facts were substantially the same in both trials,
with the exception that in the latter trial was found the additional
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fact—that during the year 1870, there was neither pound nor
pound keeper in the town of Gorham. '

Prior to the enactment of our statutes relating to the impounding
of cattle, the common law permitted a land owner “to be his own
avenger, or to minister redress to himself ” by “distraining anoth-
er’s cattle damage feasant.” Otherwise it might “be impossible,
at a future time to ascertain whose cattle they were that committed
the trespass.” And when cattle were distrained for that cause, it
became the duty of the distrainer to put them into some enclosure
denominated a pound, which might be a common, or a special
pound—overt or covert—and there keep them. If in a special
pound-covert, as in the impounder’s own barn, he was bound to
properly feed and care for them. When thus impounded they
were kept in the nature of a pledge until satisfaction were made ;
unless the owner (replegiavit) took back the pledge by a replevin
writ. Thus the distress was the common law security. 3 Black.
Com., 6—13.

‘What effect did the statute have upon the common law right
and method of impounding cattle damage feasant? Did it abro-
gate it altogether ¢ Goock v. Stevenson, 13 Maine, 371, and
Cutts v. Hussey, 15 Maine, 237, do not pretend to declare that.

Statutes are not to be construed as taking away a common law
right unless such intention is manifest.  Melody v. Reab, 4 Mass.,
472. And where aremedy existed at common law and the statute
creates a new remedy in the affirmative, without a negative express
or implied, a party may still seek his remedy at common law.
Coffin. v. Field, T Cush., 358, and cases there cited. Particular
remedies are to be followed in the particular cases contemplated
by the law created for them, but in other cases the general law
furnishes the remedy. Boynton v. M. M. F. Ins. Co., 4 Metc.,
216 ; Salem Tur. & Chel. Br. Co. v. Hayes, 5 Cush., 458.

Now R. 8., c. 28, § 1, requires towns, under a penalty, to keep
and maintain pounds for the reception of beasts liable to be im-
pounded; and § 5 requires towns “annually to choose pound
keepers.”
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Section 4 authorizes any person injured in his land by cattle to
recover his damages by distraining any beast doing it, or by an
action of trespass against the owner or possessor unless such beast
was lawfully on the adjoining lands, &e.

By § 11, whoever takes up as an estray, in any public way or in
his inclosure or possession, any such beast, shall within ten days,
if no owner calls for him, “commit him to the pound keeper of his
town, who shall carefully keep him till called for by the owner,
and all due charges paid . . . ; and whoever does not so commit
such beast, shall lose the expense of his keeping and forfeit one
per cent. on his value,” &e.

But in the case at bar, there was neither pound nor pound keep-
er; nor was the.owner of the bull known. Even the owner him-
self was for several weeks “doubtful of its identity ;” and at the
trial the question of ownership was involved in grave doubt. Tf
there had been a pound or pound keeper in town, the defendant
could have followed the statute mode of impounding. If the
owner had been known, the defendant might have resorted to his
action of trespass. But neither of these statute remedies was open
to him for the sole reason that neither of the facts contemplated by
the statute existed. And neither was the defendant in any wise
in fault or responsible for their non-existence. He was therefore
without remedy unless we hold that the common law mode of im-
pounding survived in cases not covered by the statute. Such is
substantially the decision of numerous courts in analogous cases
embraced within the same subject matter, as for instance the con-
struction given to the provisoin§ 4. ZLittle v. Lathrop, 5 Maine,
360 ; Goock v. Stevenson, 13 Maine, 8371 ; Webber v. Closson, 35
Maine, 28 ; Thayer v. Arnold, 4 Mete., 591, and cases there cited.

At common law, cattle could be impounded either in a common
or a private pound, at the option of the impounder. The statutes
of New Hampshire, Vermont and Massachusetts respectively re-
quire towns, under similar penalties, to erect and maintain pounds,
but provide that creatures must be impounded in the public pound
if there be any in the town, otherwise in the barn or inclosure of

VOL. LXIII. 6 ,
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the person taking them up. To be sure, there is no such express
provision in the statute of this State, but it should practically re-
ceive the same construction. Any other construction, as is seen in
the case at bar, permits such a gross absurdity as to forbid our
belief that it was ever intended.

This view does not conflict with the decision of this court in this
case as it was reported in 59 Maine, 453. There was no evidence
in relation to the existence or non-existence of pound or pound
keepers ; but in the absence of any evidence, the presumption was
that the town had performed its statute duty, and the decision of
the court was predicated upon the presumed existence of pound
and pound keeper.

If this view be correct, then the plaintiff was not aggrieved by
the rulings in relation to the lien ; and the result must be,

Exrceptions overruled.

AppLETON, C. J. WAL’I‘ON, Dickerson, Barrows and DANFORTH,
JJ., concurred.

Tar PorTLAND, SAco & Portsmours Ramroanp Company in equity,
V8.
Tue Graxp Trunk Ry. Co., and the Ar. & St. L. R. R. Co.

Contract—construction of—when equity will decree performance of residue of
one partly abandoned.

The stipulaticn for the erection of a central passenger station found in the
contract of April 23d, 1850, between the plaintiffs and the Atlantic & St.
Lawrence Railroad Company has been abandoned by mutual consent.

All the other work contemplated in the contract having been performed with
the exception of this item, and this being abandoned, the plaintiffs have the
same rights in the works actually constructed at the joint expense, and the
same right to an irrevocable lease of the western portion of the tracks laid
down in pursuance of the contract, as they would have had if the proposed
central depot had been constructed within a reasonable time.
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The territorial division of the tracks heretofore made for the purpose of repairs
indicates the part to be leased.

Until such lease is made the plaintiffs have a right in common to the use and
occupancy of the tracks throughout, for the purpose of transporting and de-
livering at any point between the original termini of the roads, as they ex-
isted on April 23d, 1850, all freight and cars which they are hauling in pur-
suit of their business as common carriers, whether their own cars or the cars
of connecting roads, and whether they receive them at their general station
in Portland or elsewhere.

After such lease both parties shall enjoy their rights in that portion of their
new tracks which is in the possession and under the immediate control of
the othér party, under such rules and regulations as may be mutually bene-
ficial.

The non-fulfilment by mutual consent of one item in a contract embracing the
performance of several pieces of work, will not defeat the right of a party
who is not in default to require a substantial performance of the remainder
of the contract, when such non-fulfilment does not affect the essential rights
and interests of the contracting parties with regard to those parts of the
work which are actually performed.

BrLr 1n EqQUITY.

After stating the corporate existence of the parties and the
lease of the property of the Atlantic & St. Lawrence Railroad
Company, to the Grand Trunk Railway Company, which thereby
succeeded to all the rights, duties, obligations and agreements
of its lessor, the bill proceeds to recite that a contract was made,
April 23, 1850, between the complainants and the Atlantic &
St. Lawrence Railroad Company, relative to the construction of
Commercial street and a sea-wall along the water-front of that
street, which said last named corporation had contracted to build
by arrangement with the city of Portland; by which agreement
between these railroad companies this work was to be done at
their joint expense, and they were also to unite in building a
central depot for their equal use and benefit at some point on Com-
mercial street, nearly midway of the same as built by them. In
consideration of the plaintiffs bearing one-half of this expense it
was agreed that they should have, from the Atlantic & St. Law-
rence Railroad Company, an irrevocable lease of all that portion of
the railroad and tracks lying westerly of the proposed union depot,
and that this (westerly) part should be conveyed absolutely to the



92 WESTERN DISTRICT, 1873.

P. 8. & P. R. R. Co. ». G. T. Ry. Co.

“complainants whenever they sheuld be authorized to extend their
road to this central station ; and until the erection of this building,
were to have the right, equally with the other road, to use and
occupy the railroad and tracks so built at their joint expense; and
both parties were to be ‘“at full liberty to deliver their freight at
any point between the termini of the now existing depots of the
two roads free of charge, but each party shall control the portion
of the road which may be constructed between their present depots
and the proposed central depot, and establish such rules as may
be mutually beneficial.” The sea-wall, street and tracks were
built and laid down at joint expense of the parties, as contemplat-
ed and provided by this contract of April 23, 1850, but ‘the cen-
tral depot never was erected, but this project was abandoned, and
the contract in this respect (but not otherwise) modified ; nor was
any lease to the complainants, of any part of this Commercial
street track ever executed ; but the parties, including the Grand
Trunk Railway, since it succeeded to the rights and obligations of
the Atlantic & St. Lawrence Railroad Company have used this
track as authorized and specified in this agreement, till the summer
of 1872, when the Grand Trunk Railway Company refused to
allow the complainants the free and unobstructed use of said tracks
which they had enjoyed for more than twenty years, under the
arrangement aforesaid. The bill was filed July 24, 1872, and
prayed for a perpetual injunction to restrain the respondents from
any interference with the complainants’ use and occupancy of this
track npon Commercial street under said contract, and that the
defendants be ordered and required to give the irrevocable lease
therein mentioned. The answers admitted the contract,but denied
that it had ever been modified at all, and claimed that the Port-
land, Saco & Portsmouth Railroad Company had no right under
it to draw along Commercial street cars belonging to roads that
delivered them to that corporation at or near its station in Port-
land—evidently meaning to deny its right so to haul the cars of
the Maine Central Railroad Company. :

Nathan Webb, for the complainants.
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J. & E. M. Rand, for the respondents.

Barrows, J. The plaintiffs, on the twenty-third of April, 1850,
entered into a written contract with the Atlantic & St. Lawrence
Railroad Company one of the respondents here, lessor of the other
respondent which operates and uses the railroad and property. of
the said Atlantic & St. Lawrence Railroad Company, and stands
in their place and stead, as far as regards the fulfilment of many
of their agreements, obligations and duties. Said written contract
provides for the construction, at the joint and equal expense of the -
contracting parties, of g sea-wall and street, in pursuance of an
agreement between the Atlantic & St. Lawrence Railyoad Com-
pany and the city of Portland—for the erection at their joint ex-
pense of a suitable passenger depot for the accommodation and use
of their respective roads, and for the purchase of such land and
flats as might benecessary for such depot at some suitable location
between their then existing depots—for the immediate connection
of the depots then in use by atemporary track on piles—and, gen-
erally, for the performance of the contract between the Atlantic
& St. Lawrence Railroad Company and the city of Portland at
the joint and equal expense of these contracting parties.

Hereupon the Atlantic & St. Lawrence Railroad Company cov-
enanted with the plaintiffs to lay out and extend the location of
their line from their, depot at the foot of India street to the plain-
tiffs’ depot in Canal street, and to make an irrevocable lease of
their interest in the railway to be laid down westerly of the pro-
posed central depot and between that and the plaintiffs’ depot,
and whenever the plaintiffs should obtain legislative authority to
extend their line to said central depot, to convey all their right
and interest in the portion thus agreed to be leased, to the plaintiffs,
—*“and until the erection of said central depot, the said- company
of the first part (A. & St. L. R. R. Co.,) hereby agrees to grant to
said company of the second part (the plaintiffs) the use and occu-
pation of said track or tracks which may be laid down between
and to connect the present depots of said parties.”
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Here follow provisions for the laying down of said track or tracks
at the joint and equal expense of the parties and other provisions
as to the mode in which the temporary track above referred to,
should be used and operated, and stipulations with regard to the
amount of the payments to be required of the plaintiffs in carry-
ing out the object of the agreement, and the manner in which such
payments should be made, and then the material portion of the
contract closes thus—“On the completion of the whole work afore-
said the partics respectively shall run their passenger trains to the
central depot, and shall be at full liberty to deliver their freight
at any point or points between the termini of the now existing
depots of the two roads free of charge, but each party shall con-
trol the portion of the road which may be constructed between
their present depots and the proposed central depot, and establish
such rules as may be mutually beneficial.”

The contemplated sea-wall and street were constructed, the
tracks connecting the depots of the contracting companies were
laid, and the plaintiffs paid their part of the expense thereof in
accordance with the terms of the contract; and upon the comple-
tion thereof began to use the tracks as contemplated in the con-
tract, distributing freight from their own cars and those of con-
necting roads at the various wharves and along the street.

No difficulty appears to have arisen between the contracting
parties respecting the use of the road until recently. The propos-
ed central depot has never been built, nor any land or flats pur-
chased for it, nor has either party during all the time which has
elapsed since the agreement was entered into, called upon the
other to take any steps towards the fulfilment of this portion of
‘the agreement.

Now the plaintiffs allege that the erection of this central depot
was by mutual consent abandoned, but that the written agreement
between the parties has not been in any other respect modified ;
and they claim in this bill that the court should require of the re-
spondents a specific performance of the provisions of the contract
which remain to be performed on their part; and a perpetual in-
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junction against any interference with the business of the plaintiffs
over the tracks which were laid down at the joint expense of both
companies in accordance with the contract.

The respondents deny that the 8rection of the central depot has
been abandoned, or that there has been any modification of the
contract whatever; and they deny the right of the plaintiffs to
draw the cars of any other railroad company over the tracks thus
laid down at the joint expense ; and say that they have never de-
nied the right of the plaintiffs to draw their own cars over those
tracks, nor in any manner obstructed them in so doing; and that
this is all which they can lawfully claim to do, either under the
contract or under any law of this State.

The only controverted question of fact, seems to be as to the al-
leged abandonment of the agreement so far as it relates to the
erection of a central depot and the purchase of land and flats there-
for. To determine this question rightly it seems to be necessary
first to ascertain the true intent and meaning of the provisions
touching this matter and the relation which they hold to the other
portions of the contract. It cannot be doubted that the general
object of the contract was to secure to both railroads the benefit to
be derived from such an extension of their lines, as would enable
them to transfer freight from one road to the other without the
additional trouble, delay and expense of cartage, and also to enable
both roads to deliver freight at any point along the whole water-
front of the city.

The Atlantic & St. Lawrence Railroad Company had the
power to make a legal location of their line, which would enable
them to appropriate to themselves the benefits thus aceruing. But
the undertaking even in those days involved a heavy outlay of
money. Itis evident that they were willing to share the privilege
with the plaintiffs for the sake of securing their assistance in de-
fraying the expense. Hence the contract in question, which seems
to have been carefully drawn with a view to securing ultimately a
substantially equal division between the railroad companies of the
tracks to be laid down at their joint expense, and a separate own-
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ership and control in cach of that half of the new tracks which
was contiguous to their previous respective termini, an ownership
and control which was to be assured to the plaintiffs by an irrevo-
cable lease from the Atlantic & St. Lawrence Railroad Company
of the western portion of thed® tracks, and a conveyance of the
whole right and interest of the Atlantic & St. Lawrence Railroad
Company in said western portion whenever the plaintiffs should
obtain authority from the legislature to extend their line to the
proposed central depot which was to be the point of division.

Thereafterwards each of the contracting parties was to own and
control that portion of the track which lay between said central
depot and the previous terminus of its road; but each was to be
at liberty to deliver its freight at any point or points upon the .
new tracks between their original termini free of charge, and the
companies were to establish such rules as might be mutually bene-
ficial. Until the erection of the proposed central depot the plain-
tiffs were to have the use and occupancy of the new tracks through-
ount. Itis alleged in the bill, and not denied in the answer, that
the plaintiffs paid their proportion of the expense to the full
amonnt agreed upon. No reason appears to excuse the respon-
dents from a full and specific performance of their portion of the
agreement, according to its terms, tenor and effect, unless it has
been modified by the subsequent consent of the contracting parties,
and in conformity with their present equitable rights if such mod-
ification has been made.

It is obvious that the agreement was designed by the parties to
it to be the basis of immediate action. They entered at once
upon the fulfilment of it. No time being fixed within which
specific portions of the agreement were to be performed, accord-
ing to a well settled rule it is to be presumed that a reasonable
time was intended. Both parties contracted in view of the condi-
tion of things then existing. They may be supposed to have hadin
mind the ordinary prices of land, flats, building materials, work
and labor, then and there, and also the prices for which they might
be procured within a reasonable time thereafter for the fulfilment
of their contract.
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When this process in equity was commenced, more than twenty
years had elapsed after the execution of the contract. A reason-
able time for the performance of the stipulations respecting the
purchase of lands and flats and the erection of a central depot, if
that part of the contract was ever intended to be carried out, had
long gone by. If either party designed to call upon the other to
perform in this respect, it should have been done before all the
circumstances had changed to the extent that they must almost
necessarily have done during this long period. Not long after the
general fulfilment of what may be supposed to be the main object
of the contract, i. e., the actual physical connection of the two
roads by means of tracks laid along the street which was to be
- constructed in pursuance of the agreement of the Atlantic and St.
Lawrence Railroad Company with the city of Portland, which
makes part of the case, the respondents proceeded to erect a per-
manent and expensive passenger station at the foot of India street.

If these plaintiffs were under obligation to share in the expense
of the erection of the proposed central depot, it would be manifest-
ly inequitable in them to lie by, and permit the respondents thus to
change their condition without interposing a reminder of .the ob-
ligations under which they rested by virtue of this contract. It
would be equally so for either party, after allowing the matter to
slumber for almost a quarter of a century, to attempt now to im-
pose upon the other the greatly increased expense of a fulfilment
of the stipulation, so much beyond what could have been contem-
plated by the parties at the time the contract was executed. The
respondents make no such idle proposition. They do not even
suggest that they desire or design to incur any such expenditure
on their own part. They only deny that the contract has been
modified in this particular by mutual consent. We think that
denial is controlled and surmounted by the undisputed facts in the
case, the great lapse of time during which neither party has made
any step towards the execution of the work, or any complaint that
it is not done, and the erection by the respondents of a large and
permanent passenger station at their old terminus. The only
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reasonable conclusion from these facts seems to be that the con-
tracting parties had come to an understanding, that the completion
of this portion of the contemplated work was not to be insisted on.
We think there is unequivocal proof of the abandonment by mu-
tual consent, of this part of the contemplated work.

Nor do we think that this modification is of such a character as
to relieve the respondents from the fulfilment of the other stipula-
tions remaining to be performed on their part.

The uncontradicted testimony with respect to the territorial
division of the new tracks so far as relates to repairs, the plaintiffs
having charge of that portion extending from their station to
Union street, and the Grand Trunk Company of the remainder,
each company bearing the expenses of the repairs of its particular
portion according to this division whether more or less,and the testi-
mony showing the adoption of mutually beneficial regulations with
regard to the delivery of freight alongthe whole line by the parties
respectively, and the assignment of particular hours to each road
for that purpose and the undisputed fact that the territorial divi-
sion above referred to has existed certainly for more than ten years,
(how much longer does not appear) suffice to satisfy us that nei-
ther of the parties ever looked upon the abandonment of the
project of a central depot as affecting, or liable to affect, the rights
of the parties in other respects and that they have for a long time
looked upon the work to be done under the contract as substan-
tially completed.

And they seem to us to stand (this project being treated as aban-
doned by mutual consent) precisely upon the same footing as they
would “on the completion of the work.” The work was completed
savein that one particular, and that part has been abandoned by mu-
tual consent. This, at least, is certain, that each party has so long
neglected to call upon the other to perform this part of the work
contemplated in the contract, that neither would have the right,
under the great change of circumstances in all respects, to insist
upon it now. :

And herein we think the case differs from those in which th
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courts have said that they will not order the specific performance
of ‘a contract which has been varied by parol. It rather refem-
bles those of partial non-performance of a written contract with-
out default of the plaintiff. It bears little or no likeness to those
cases where a stipulation or variation superadded by parol makes
an essential change of the effect of the contract in other respects,
8o as to give color to the remark that “the contract is not in the
writing, but in the terms which are verbally stated to have been the
agreement between the parties.” What we mean to hold is that
when the variation from the written contract asserted by a plain-
tiff seeking a specific performance by the other party, consists in
an omission by mutual consent to perform some particular stipu-
lation for such a length of time that neither would have the right
to call upon the other to perform it, and the non-performance of
that particular stipulation does not appear to have affected the
essential rights or interests of the parties to the contract in other
respects, such omission or variation will not defeat the rights of the
party, (whose performance of the contract has been otherwise
complete,) to a decree.

We cannot overlook the fact that the principal and essential
matter here was the construction of the sea-wall and street, and
the laying of the tracks by which the two railroads were to be
connected. The erection of a central passenger station was but a
mere incident, and after this lapse of time its non-completion (for
which the plaintiffs at least do not appear to have been in default)
cannot affect their right to the lease and conveyance and use of
the respondents’ half of the track in substantial conformity with
the stipulations of the agreement.

It is asserted in defence that this court with its limited equity
powers has no jurisdiction.

The view which we have taken of the case places it clearly with-
in the third specification of R. 8., c. 77,§ 5, where the equity
jurisdiction of this court is defined. To compel the performance-
of written contracts is one of the powers expressly conferred.

Neither do we find in the case at bar any of the objections
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which have induced courts to decline in some instances to compel
the dpecific performance of contracts for the construction of rail-
ways and branches. This contract has been so far carried out by
the parties themselves, as to eliminate objections that might in the
outset have prevented us from interfering.

It remains for us to determine whether the respondents’ con-
struction of the right of use of the new tracks which was agreed
to be granted to the plaintiffs (and which we take to,be identical
with the right which’ each company was to have in that portion of
them which was to be owned and controlled by the other “on the
completion of the whole work™) can be sustained.

It is asserted by the respondents’ counsel that under the con-
tract this right was only to be exercised with the plaintiffs’ own
_cars and possibly with those of connecting roads whose cars were
turned on to the plaintiffs’ road and drawn for a considerable dis-
tance over it before reaching its terminus.

We are satisfied that no such limitation attaches to the use.
There is nothing in the terms of the contract to suggest it. There
was nothing in the situation of the parties at the time the contract
was entered into, or since—nothing in the business in which they
were both engaged, nor in the modes of conducting that business,
or in the sources from which it is derived, that would make such a
limitation consistent with the apparent intent and design of the
parties in this agreement. Both were common carriers of freight
for hire, deriving more or less of their business from connecting
‘roads, bound by law to transport what was properly tendered at
their stations, whether by individuals or connecting railroad com-
panies, owing duties to the public and every individual in it who
might have occasion to avail himself of the facilities for transporta-
tion which they controlled. The freight which they receive to
transport for hire, whether received of individuals or connecting
railroad companies, is their freight and becomes part of their busi-
ness; and whether it is transported in their own cars, or cars
hired, or loaned, or furnished gratuitously by other companies, or
in accordance with any system or custom of exchange prevailing
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in the business, it makes no difference. Pro hac vice, so long as
they use them in the prosecution of their business, the cars are
their cars. Nor is it a matter of any importance what distance
they have been hauled over the plaintiffs’ road, or whether they are
delivered to them at their station in Portland. The profit which
the plaintiffs derive from the business may be in an inverse ratio
to the distance.

We understand the respondents to admit that they prevented
the plaintiffs from hauling freight over their tracks coming from
roads which run into Portland on their own tracks, and only con-
nect with the plaintiffs’ railroad at or near their station in
Portland. But when their freight and their cars are transferred
to the plaintiffs to be moved for a consideration paid to the plain-
tiffs, the plaintiffs are in the exercise of their legitimate functions
as common carriers in moving them from one point to another in
pursuance of their contract. That is their business, for which they
have a right to the use and occupancy of all parts of these new
tracks, (built in part at their expense, between the original termini
of the railroads) by force of this agreement in writing—a right
which extends not only to the westerly portion which they centrol
and keep in repair, but to the other part also under “such rules as
may be mutually beneficial.”

Against any interference with this right,

The plaintiffs are entitled to a
perpetual  injunction, and
also to a decree as prayed
Jor, with costs.

Arrrrron, C. J., Warron, DickersoN, Danrorta and Vig-
a1N, JJ., concurred.
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InuaBITANTS OF PowNAL vs. County COMMISSIONERS.

Commissioners’ record must show town acted unreasonably.

Upon an application to the county commissioners to lay out a town road
which a town has refused to accept, the unreasonableness of this_refusal
must be adjudged by the county commissioners and entered of record, or
their location of the way will be quashed upon certiorari.

ON REPORT.

PETITION FOR CERTIORARI, to quash the proceedings of the county
commissioners of Cumberland county, in laying out a town way in
Pownal, which had been previously laid out by the selectmen of
that town; but the town had refused to accept it, whereupon appli-
cation had been made to the county commissioners, who adjudged
the way to be of common convenience and necessity and established
it. This petition alleged numerous omissions and defects in the
records of the commissioners, among others that it did not therein
appear that the town’s refusal to accept the location was unreason-
able. This court was to grant or refuse the writ, as the case re-
quired.

Strout & Holmes, for the petitioners.

Joseph A. Locke, for the respondents.

Warton, J.  On application to.the county commissioners to lay
out a town road, in the nature of an appeal, founded on the
alleged unreasonable neglect or refusal of the selectmen to lay it
out, or the unreasonable refusal of the town to accept it, the un-
reasonableness of the neglect or refusal must be adjudged by the
commissioners, and entered of record, as the foundation of their
jurisdiction, or their proceedings will be quashed on certiorars.
An adjudication that the way is of “common convenience and
necessity” is not sufficient. So held in Pownal v. Co. Com., 8
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Maine, 271; and again in State v. Pownal, 10 Maine, 24, where
the question is fully discussed; and again in Goodwin v. Co. Com.,
60 Maine, 328. The record in this case contains no such adjudi-
cation. The error is afatal one. Writ of certiorari to issue.

Arrreron, C. J., Dickerson, Barrows, Danrorta and Virgin,
JJ., concurred.

Brapsury Ranp vs. Moses D. SxiLriv, ef uz.
What is sufficient identification of premises in a real action.

Where the description of premises in deeds introduced by the demandant cor-
responds precisely with that contained in his writ, no other proof of identi-
ty is necessary.

ON EXCEPTIONS.

Wgzir oF EnTRY demanding possession of certain premises in
Cape Elizabeth, described in the declaration by metes and bounds,
and then further specified as lots numbered 27 and 28 on a plan
of Woodbury Dyer’s land, made by Wm. Anson, June 29, 1847,
and recorded in the Cumberland Registry of Deeds, book No. 1,
page 13, being same premises conveyed to the demandant by
George S. Hay, by deed of March 29, 1871, recorded in said reg-
istry, book 383, page 421. The plea was the general issue. The
demandant introduced the plan and deed mentioned in his declar-
ation and a deed from Woodbury Dyer to George S. Hay. These
deeds described the lots they conveyed, including those in contro-
versy, only by their numbers on this plan, to which, and its record,
reference was made. The deed from Dyer to Hay contained the
usual covenants of warranty, and they were also in that from Hay
to Rand, but there was added to the words “to warrant and defend
the premises against the claims and demands of all persons,” the
words “claiming by, through or under me, and none other, and
only to the amount of the consideration hereof.” Upon these
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A,

deeds and a certified copy of the plan the demandant rested his
case, and a nonsuit wasg ordered, to which he excepted.

A. Merrill and 8. L. Carleton, for the demandant.

Howard & Cleaves, for the tenants.

Warron, J. In a real action tried upon the plea of nul dis-
seisin, a warranty deed to the plaintiff, or a warranty deed to
one -from whom the plaintiff has a quitclaim deed, is sufficient
prima facie evidence of ownership,and will authorize a verdict for
the plaintiff, unless the defendant proves a better title. Blethen
v. Dwinel, 3¢ Maine, 133. The law is otherwise where all the
deeds under which the plaintiff claims are mere releases or quit-
claims. Z%bbetts v. Estes, 52 Maine, 566.

In this case the plaintiff introduced in evidence a warranty
deed of the demanded premises to George S. Hay, and a deed,
with limited covenants of warranty, from George S. Hay to him-
self; and also a plan of the premises; and then rested his case. -
Thereupon a nonsuit was moved for by tlie defendant, which was
ordered by the presiding judge. We think the nonsuit was erro-
neously ordered. The only point in relation to which there could
be any doubt was whether the plaintiff should not have introduced
some evidence to show that the land sued for was the same land
mentioned in the deeds. But where, as in this case, the descrip-
tion of the land in the plaintiff’s writ is substantially the same as
the descriptions in the deeds, we think no other or further evi-
dence of identity is necessary to make out a prima facie case.

Euxceptions sustained.

AprrETON, C. J., DickERsoN, Barrows, DanrorTH and Virein,
JJ., concurred.
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Joux F. RanpaiL et al. vs. CHARLES SmiTH.

Usage—must not be repugnant to contract or law.

When a shipper and a carrier of goods have entered into a valid contract, the
one to load the other’s vessel with a cargo of coal, at a specified port and to
pay freight at a certain rate per ton, and the other to carry such cargo to
the place of contract for that price, a practice among persons engaged in
that kind of business at such place of contract, to treat such contract as
binding upon the parties only as might suit the convenience of either of
them, cannot be upheld as a commercial usage to affect such written con-
tract because of its repugnancy thereto, and to the principles of law.

In order that a contract may be regarded as having been made with reference
to a usage of trade, such usage must be certain, general, known, reasonable
and not repugnant to the contract, or the rules of law.

O~ Exorprions by the plaintiffs to instructions of the justice
of the superior court. ‘

The facts and rulings are given, sufficiently for an understand-
ing of the case,in the opinion. The verdict was for the defendant.

B. D. Verrill, for the plaintiff.
8. C. Strout & H. W. Gage, for the defendant.

Dicrerson, J. The evidence in this case shows that the plain-
tiffs and defendant entered into a contract by which the plaintiffs
agreed to furnish a cargo of coal in New York for the defendant’s
schooner, paying freight at $2.25 per ton, and the defendant to
carry the cargo in his vessel to Portland for that price. It further
appears in evidence that the plaintiffs were ready to fulfil their
part of the contract, but the defendant refused to perform his part.
To recover damages for that refusal, this action is brought.

The defendant seeks to exonerate himself from liability for breach
of his contract by showing that by usage in Portland the order
given by the plaintiffs for loading the defendant’s vessel is treated
as a permit to the vessel to load with coal if the master finds it

VOL. LXIIL 7
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convenient to do so; but if not-convenient, the master “throws up
the order,” and seeks freight elsewhere, no damage being claimed
in such case, nor if the shipper refuses to furnish the coal.

Upon request of the defendant’s counsel the court instructed the
jury that if they should find such usage, they would be justified
in finding that the arrangement between the parties was made
with reference to it, and should be interpreted in accordance there-
with. To this instruction the plaintiffs excepted.

The court further instructed the jury upon this branch of the
case, at the plaintiff's’ request, that the usage of trade is not ad-
missible to affect the contract if it is contrary to law or unreason-
able. The court further instructed the jury that if they should
find such a usage proved, and that it was the general or universal
usage of the trade, they might infer that the contract was made
with reference to it, and the parties may be bound by it, though
there should be no direct proof that it was known to them.

The general proposition elicited from the court, in respect to
usage, by request of the defendant, is to be considered in connection
with the other instructions upon that subject. Taken together the
instructions make the usage, if proved, binding upon the parties,
if it is consistent with law, reasonable, gencral or universal, and so
ancient as to be known and acted upon by the commercial com-
munity, though not known by the parties. The chief office of a
usage, when thus applied, is to give aparticular effect and meaning
to the words of a contract. Murray v. Hatch, 6 Mass.,465; or to
explain the meaning of a new and unusual word. Zaton v. Smith,
20 Pick., 150; or make clear an ambiguity. Shaw v. Mitchell, 2
Mete., 65; George v. Joy, 19 N. H., 544.

But a usage repugnant to the terms and objects of a written con-
tract is not competent to vary or control it ; as a usage for a master
couper to send his apprentice abroad on a whaling voyage, and re-
ceive his earnings on such voyage. Randall v. Rotch, 12 Pick.,
109 ; or where, by the terms of a contract to manufacture brick, the
bricks when made, were the joint property of the contracting parties,
that one of the parties had no interest in them. Macomber v. Par-
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ker, 13 Pick,181; or, in a written contract for the manufacture of
retorts, that founders, in the absence of an express agreement, should
not be held to warrant their castings against latent defects, or,in case
of apparent defects, they were entitled to have the castings returned to
them in a reasonable time. Whitmore v. South Boston Iron Com-
pany,2 Allen,60; or,when the contract of pledge of stock only pro-
vided that it might be transferred after default, that it might be
transferred at the pleasure of the holder. Dyke v. Allen, T Hill,
497; or, where, by a policy of insurance, the re-insurer is to make
a full indemnity within the amount of risk taken by him, that he
is chargeable only for such proportion of the loss, as the amount
of re-insurance bears to the original policy. Mutual Safety Insur-
ance Company v. Howe, 2 Comst., 241; or, for an insurance com-
pany in case of a total loss to retain two per cent. per month on
the balance of the premium notes from the date of the last assess-
ment, until the expiration of the terms of the policy, when such
usage limits and controls the terms of the policy. Swampscot
Company v. Partridge, 5 Foster, N. H., 369 ; Foyev. Leighton, 2
Foster, 71; Leach v. Beardslee, 22 Conn., 404; McGregor v. In-
surance Company of Penn. 1 Wash. Cir. Ct., 39. Knox v. The
HNienta, Crabbe, 534.

So, no usage can be sustained in opposition to the established
principles of law, as a usage to return a portion of a premium
note, when the insurance is effected on a cargo from a particular
port to a foreign port and back, if the vessel fails to get a return
cargo. Homer v. Dorr, 10 Mass., 26; or, that a vessel warranted
to be neatral is not neutral but only pretended to be. Zewss v.
Thatcher, 15 Mass., 431 ; or to shorten the time of presentment,
demand and notice in respect to promissory notes within that fixed
by law, applicable to such a class of notes. Mechanics’ Bank v.
Merchants Bank, 6 Mete., 13; or, to make the seller of manufac-
tured goods, by sample, liable to the purchaser for damages oc-
casioned by latent defects in the goods sold, not discoverable either
in them or the sample, by ordinary care. Dickerson ~. Gay, 7
Allen, 29; or, for the master of a stranded ship to sell the cargo
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without necessity. Bryant v. Commonwealth Insurance Com-
pany, 6 Pick.,, 131; Walker v. Transportation Company, 3
Wall,, 150; Zhompson v. Riggs, 5 Wall., 663; Dodd et al. v.
Farlow, 11 Allen, 430.

So, also, the law refuses to give. its sanction to a usage that is
absurd or unreasonable, as a usage of ship owners to pay the sea-
men’s advance wages to their own shipping agent employed to
procure a crew, and for him, in his turn, to pay the same to the
boarding house keeper who brings the seamen to him. Metcalf
v. Weld, 14 Gray, 210; or for merchants of a particular locality,
engaged in the whaling trade to accept the bills of their masters
drawn for supplies furnished abroad. Bowen et al. v. Stoddard,
10 Mete., 380. »

We think that it is clear from the foregoing authorities, that the
usage setup in defence isrepugnant to the contract of the parties,and
contrary to well established principles of law. It is not resorted
to for the purpose of explaining the meaning of any new, unusual,
or ambiguous words;—the import of thelangnage used is too ap-
parent to admit of doubt. Nor is its effect simply to modify that
contract: if permitted to have effect, it is not by entering into and
constituting a part of the contract, and thus limiting its scope
and regulating its application. On the contrary it nullifies the
contract, and subverts the very objects for which it was entered
into, the carrying of the plaintiffy’ goods and the beneficial
employment of the defendant’s vessel. A contract which is
absolute in terms, it makes conditional; an obligation expressly
enjoined upon both parties it makes optional with either. Under
its application the defendant cannot reckon with any confidence
upon employment for his vessel, or the plaintiffs upon the receipt
of their goods, though they have mutually entered into a valid con-
tract to secure both these objects. Instead of subserving the pur-
poses of the parties, as disclosed in their contract, it dominates
over and controls them. In fine,it makes the contract subordinate
to the usage, and the legal rights of either party to hinge upon the
convenience or caprice of the other. It is difficult to understand
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how such a practice could ever have assumed the proportions neces-
sary to give it the cognomen of a commercial usage in a commer-
cial community; it is less difficult, however, to understand that it
could never have the sanction of law.

When a practice, affecting a particular branch of business in
a given locality, ripens into a usage of trade, it is evidence of the
intention of the parties engaged in such business to make their
contracts in reference to it. The competency of such evidence is
an exception to the general rule of evidence, since by it a new
provision or stipulation is sought to be engrafted upon the written
contract of the parties, which cannot be done by evidence of an
actual contemporaneous verbal agreement between them. Hence
it behooves courts to be exceedingly watchful lest this exception
should be extended so far as either to make a new and different
contract of an existing written one, by poorer evidence, or entire-
ly to defeat it and render it null and void. The danger thus to
be apprehended in such cases was foreseen and stated by Judge
Story in the Schooner Reeside, 2 Sumn., 569, in which he says, “1
rejoice to find that, of late years, the cases of law both in Eng-
land and America, have been disposed to narrow the limits of the
operations of such usages and customs, and to discountenance any
further extension of them.” We will add that courts of law,
since Judge Story’s day, have not been unmindful of their duty
in this respect, as the authorities we have cited abundantly show.

By the iustructions given to the jury the courtleft it to them to
determine whether or not the alleged usage was contrary to law.
That was not a question of fact for the jury but of law for the
court. Besides, the court in defining a usage of trade omitted an
important element, directly involved in this case, that it must
not be repugnant to the written contract of the parties.

Exceptions sustained.

Arrreron, C. J., concurred.

‘Wavrron, Virein and Prrers, concurred in the result.
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InuaBiTaANTs OF RAvMoNnD, appellants,
V8. ‘ ,
County CommissioNeErs oF CumBERLAND County.

When a technical objection is waived.

A committee appointed by this court to determine an appeal from the decision
of the county commissioners locating a way should, properly, be sworn be-
fore fixing upon a time and place for hearing the parties; but if the oath is

« not taken until the time for the hearing arrives, this objection must be then
made, or it will be considered as waived. It comes too late, after they make
their report.

In cases of this kind, the court will presume that the party objecting had
knowledge of the ground of objection, at the time it occurred, unless the
contrary is shown.

ON EXCEPTIONS.

The appellants appealed to this court from the decision of the
county commissioners of this county making certain alterations in
the highway leading from Webb’s Mills in Casco through Ray-
mond, upon petition of 8. 8. Brown and fifty-two others, which is
recited in the next reported case, upon another issue between these
same parties. A committee was appointed who reported that the
judgment of the commissioners should be affirmed. The appel- '
lants objected to this report because the committee were not
sworn until the time arrived which they had designated for hear-
ing the parties. The presiding justice overruled this objection and
ordered an acceptance of the report, to which the appellants ¢ex-
cepted.

Cobb & Ray, for the appellants, cited, R. S.,c. 18, § 38;
Assessors of  Clifton, petitioners, &c., 33 Maine, 869 ; Common-
wealth v. Coombs, 2 Mass., 489. '

W. H. Vinton, for the appellees.
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Warron, J. The objection that the committee was not sworn
before giving notice of the time and place of hearing comes too late.
Objections of a purely technical character, and which, like pleas
in abatement, do not go to the merits of the case, must be made
at the earliest practicable opportunity, or they will be regarded as
waived. Objection to a juror, (11 Pick., 468 ; 2 Gray, 281,) or a
referee, (10 Pick., 275,) or a county commissioner (10 Pick., 519,)
or a juror to assess damages sustained by the location or discon-
tinuance of a highway, (2 Mete., 558,) or an officer appointed to
preside before a sheriff’s jury, (11 Pick., 269,) or the members of
a committee to locate a road, (30 N. H., 23,) must be made before
a trial is had, if then known, or it will be regarded as waived.
The reason given in all the cases is substantially the same, namely,
that a party shall not take the chance of obtaining a decision in
his favor, without being bound by the result if the decision is
against him.

And in cases of this kind the court will presume knowledge on
the part of the party objecting, unless the contrary is shown.

It may be true that regularly the committee should have been
sworn before giving notice of the time and place of meeting ; be-
cause the giving of notice is an official act, and like all their official
acts, should be upon their official oaths. But of what consequence
was it to these appellants? Surely an unofficial, or informal
notice, cannot be worse than no notice at all. And inasmuch as
the appellants actually appeared before the committee and had a
hearing, they would be in no condition to object, if no notice at
all had been given. That is, at this stage of the proceedings. If
no notice at all had been given; orif the notice given was in-
formal and unofficial, because given before the committee was
sworn; and the objection had been seasonably made, it might
have been fatal to the proceedings. But inasmuch as the error, if
any, existed before the trial ; and in the absence of any averment
or proof to the contrary, the appellants are presumed to have had
knowledge of its existence ; and they did not then make the ob-
jection, but went to trial and took the chance of obtaining a decis-
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ion in their favor, it is now too late to make that error the ground
of setting the decision aside.

The other objection—namely, that the county commissioners
had no jurisdiction under the petition which was the basis of their
action, and therefore the court had no authority to appoint the
committee, is not insisted upon by the excepting party, and need
not, therefore, be considered further than to say that in the opin-
ion of the court the objection is not well founded.

Lxceptions overruled.

Arpreron, C. J., Dickerson, Barrows and Dawrorra, JJ.,
concurred.

Inmasrrants oF RayMonp, petitioners for certiorari,
8.
Tar County Commisstongrs oF CumBErRLAND CoOUNTY.

Location of a new way where the petitioners used the word “alteration.”

A petition to the county commissionersset forth the inconveniences of certain
existing highways, and alleged that public necessity required an alteration
therein, so as to shorten the distance and avoid the hills; and then, with-
out giving the termini of the roads complained of, or otherwise describing
them, or asking for anything that would in fact constitute an alteration in
either of them—prayed the commissioners to examine two specified pro-
posed routes, which terminated in different roads, and neither of them had
both termini in the same old road, and to make such alterations as should
adopt one or'the other of these new routes: held, that this was in sub-
stance a petition for a new location and not for the alteration, of a way;
and that, the commissioners having located a way over one of the proposed
new routes, neither of the old roads were thereby discontinued.

Under the petition the commissioners had jurisdiction to make the new loca-
tion, and their proceedings relative thereto should not be quashed on ac-
count of the improper use of the word ‘‘alteration’ and the omission of
the term ‘““location *’ in the petition.
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ON REPORT.

This was a petition for a writ of certiorari to quash the pro-
ceedings of the county commissioners of this county in locating
or altering a certain highway or highways in Raymond, upon the
petition of Samuel S. Brown and others, referred to in the pre-
ceding case. The phraseology of the petition was this— The
undersigned respecttully represent that the public highways lead-
ing from Webb’s Mills in Casco, through the town of Raymond,
are circuitous and very hilly, and are very subject in winter to be
blocked up with snow ; that the public necessity requires an alter-
ation to be made in said highways, thereby shortening the dis-
tance, and avoiding many hills; we, therefore request that your
honorable board, after due notice to all parties interested, will
proceed to examine the proposed routes, and make such alterations
in said highways as public necessity may require, to wit: com-
mencing at a practicable point on said highway a little south of
Albinus Jordan, and passing southerly through lands of Daniel S.
Jordan, Thomas Witham and Nathaniel Staples, to make a junc-
tion with the meadow road, near the dwelling house of Frederic.
P. Jordan in Raymond; or, if found to be most practicable, to
leave the aforesaid highway at a point between Tenney’s river
and the dwelling house of Joseph Allen, in Raymond, and pass-
ing in a southerly direction, upon the east shore of Panther’s
Pond, through land of Ai Plummer, to make junction with the
county road, near the dwelling house of William Nason in said
Raymond.”

After due notice, and a full hearing and exawmination into the
merits of the case, the commissioners adjudged that common con-
venience and necessity required “the alteration prayed for;” and
they proceeded to make it by locating a way upon the first of the
two roads named in the petition, commencing near the house of
Albinus Jordan, and terminating in the meadow road near Fred-
eric P. Jordan’s house. Neither this *“meadow road,” nor the
“ county road,” named as termini of the two routes proposed in
the petition were the same as that upon which the houses of Al-
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binus Jordan and Joseph Allen are situated. The route adopted
by the commissioners in fact constituted a new piece of road, about
three miles long, diagonally connecting the two old nearly paral-
lel roads which are its termini. The case was submitted to the
.determination of the court upon these facts and the records.

Cobb & Ray, for the petitioners.

The petition is for an alteration of existing ways, not the loca-
tion of a new way; and it was not competeht for the commis-
sioners to do the latter, under a request for the former action. R.
S., c. 18, § 1; Commonwealth v. Cambridge, 7 Mass., 158.

W. H. Vinton, for the respondents.

Barrows, J. The original petition to the county commission-
ers is not technically accurate. It is no model for imitation. It
is not sufficient as a petition for the alteration of any highway,
for want of a definite description of the way or ways to be al-
tered, and the termini thereof, and the character of the alterations
proposed. The granting of the prayer thereof by the county com-
missioners can have no effect to discontinue either of the “high-
ways leading from Webb’s Mills, in Casco, through the town of
Raymond,” or any part or portion of them. It was not apparently
designed or intended to make a change in those highways or either
of them—but to alter the course of travel by the location of one
or the other of two new routes which are specifically described
in the original petition. Neither of the proposed new routes
commences and ends in either one of the old roads, but they
form diagonals of different lengths between the two old roads.
Herein, as well as in other particulars the case differs from Com-

_!monwealt/z v. Cambridge, T Mass., 158, relied on by the peti-
tioners for certiorari.

It is true that the word  alteration” occufs in the original
petition, and the word “location” does,not; but still, unskillfully
as it is expressed, we think the true intent is discoverable, and
should govern. Nor is the real character and scope of the peti-
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tion doubtful. Framed as this petition is, there can be no danger
of misapprehension as to the nature and substance of the issue.
What the petitioners desired to have the commissioners do is dis-
tinctly set forth, and it proves to be—not the alteration of either
. of the existing roads, but the establishment of a new route. The
word “alterafion” is not used in any strict or technical sense ;
and this plainly appears by the context and the general tenor of
the petition. It is in substance a petition for a location, and not
for an alteration. Thus the commissioners understood and treated
it. They return that, upon due notice, they “proceeded with the
parties and viewed the route prayed for in said petition, and other
routes and roads connected therewith”—gave the required hear-
ing and “adjudged and determined that common convenience and
necessity do require the alteration prayed for; and in pursuance
of the foregoing adjudication . . . . proceeded to make said al-
teration or location as follows:” and thereupon they proceed to
describe a location substantially agreeing with one of the routes
suggested in the petition. ’

While we deprecate the carcless use of langnage, which has
naturally enough resulted in this needless delay and expense, we
think enough appears in the original petition to give the county
commissioners jurisdiction in the premises to locate a new high-
way, thereby in effect making an -alteration in the old course of
travel, but not in fact making an alteration in any existing road.
Our attention has not been called to any irregularity in the pro-
ceedings sufficient to justify us in quashing them.

Writ of certiorari denied.
Petition dismissed.

Arrreron, C. J., Warron, Dickerson and Peters, JJ., con-
curred.
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Ricaarp W. Rosinsox vs. Joraam C. LARRABEE.

The voluntary relinquishment, by the bailee, of possession of the subject of
the bailment discharges his lien unless itis consistent with the contract, the
course of business, or the intention of the parties, that it should continue.

When the bailee has parted with his possession, the presumption is that he
has waived or abandoned his lien, unless his conduct, in so doing, is satis-
factorily explained.

The forfeiture of a lien claim, when once incurred, is not waived by a subse-

-quent arrangement between the parties, whereby the bailee resumes the cus-
tody of the subject of the bailment, unless such was the intention of the
parties.

ON EXCEPTIONS.

TROVER, brought by the plaintiff as administrator to recover for
a counter, of the alleged value of ten dollars, belonging to the
estate of his intestate, and taken and converted by the defendant,
who justified his possession and detention of it under a claim of
lien upon it for two years’ storage of it.

This action was originally commenced before the municipal
court of Portland, and thence taken by the defendant, by-appeal,
to the superior court, where it was tried before the justice, with
right to except, at its October term, 1872. The justice of that
court found, as matter of fact, that the counter was left by the
plaintiff ’s intestate at the defendant’s shop, where it remained two
years, under an agreement that the defendant should be paid for
its storage. At the end of that time, Mr. Larrabee removed to a
new store, leaving the counter in his old one, where it remained
some months, till the proprietor of that building requested its. own-
er to take it away. Thereupon, the plaintiff’s intestate made an
agreement with Mr. Larrabee to put the counter into his new store,
which he did, and it still remains there, where he has some use
for it, and therefore does not demand storage, but claims to hold it
for the amount due for the two years storage of it in the shop-
where it was originally deposited. And the justice ruled, as mat-
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ter of law, that by the interruption of the defendant’s possession,
while the counter remained in the old store, after he had left it,
his lien for storage was lost ; and therefore, the plaintiff was enti-
tled to possession of it on the day ot his demand of it, August 28,
1872, and awarded damages accordingly. The defendant ex-
cepted.

A. Merrill, for the defendant.

There was never any intention to relinquish the lien, nor any
conduct inconsistent with its continuance ; it was therefore retain-
ed. When the owner of the old store, ignorant of the lien, notified
the plaintiff’s intestate to remove it, instead of doing so himself,
he at once notified. Mr. Larrabee, who took it to his present store.
It was really in his possession all the time; sufficiently so to pre-
serve his lien.

LB. W. Robinson, pro se.

Dickerson, J. Trover for the value of a merchant’s counter.

There is no question but the voluntary relinquishment, by the
bailee, of possession of the subject of the bailment discharges his
lien, unless it is consistent with the contract, the course of busi-
ness or the intention of the parties. The conduct of the bailee in
parting with his possession is inconsistent with the preservation of
his lien, and- where that is proved, the presumption is, that he has
waived, or abandoned it, unless his conduct in so doing is satisfac-
torily explained. Danforth v. Pratt, 42 Maine, 52 ; Spaulding
v. Adams, 32 Maine, 212.

The judge of the superior court found as matter of fact, that
the defendant left the counter, upon which it is conceded he had
a lien for storage, in the store, from which he removed when he
went into a new store, where it remained for two or three months
thereafter, and until the owner of the store notified the plaintiff ’s
intestate to remove it.

These facts, unexplained, prove that the defendant parted with
his possession during that interval, and raise the presumption that
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he thereby waived or abandoned his lien ; and there are no other
facts found by the judge, that so far explain or control these, as to
rebut this presumption. The case thus far, comes strictly within
the rule of law by which a lien claim is forfeited.

Buat it is argued by the counsel for the defendant that this in-
firmity, if such it is, is cured by the other facts found by the judge,
that the plaintiffs’ intestate made a subsequent agreement with
the defendant to take the counter into his new store to which it
was removed and where it remained when this action was brought.
If that arrangement constitutes a waiver of the forfeiture, it must
be because such was the intention of the parties. But the judge
did not find such intention. On the contrary, he did find that
that arrangement was a new one differing widely in terms from
the former one, and independent of it.

Upon a view of the whole case the judge held, as matter of laW,
that the defendant had lost his lien, and we see no reason for
questioning the soundness of his decision.

Erceptions overruled.

Appreron, C. J., Warron, BarRrows, DaxrorTH and VircIN,
JJ., concurred.

Syrvax SuurtLEFF vs. BExsamin F. Trompson.

Review granted where defendant was defaulted by mistake.

A review will be granted, that a discharge in bankruptcy may be pleaded,
where the petitioner’s counsel in the original action failed to appear for him
in defence, though requested so to do, through a mistaken supposition that
counsel who had been employed by another defendant also represented the
petitioner, and would protect his interests.

ON REPORT.
Permmion For REVIEW of an action of assumpsit, brought by
Mr. Thompson against Alvah and Sylvan Shurtleff. The presid-
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ing justice found and reported the following facts, wpon which
judgment is to be entered according to the rights of the parties,
viz: that William L. Putnam, Esq., was retained as the attorney
of Sylvan Shurtleff in his application to the district court of the
United States for the benefit of the bankrupt act, as well as in
the action now sought to be reviewed. The petition in bankruptcy
was filed Angust 24, 1870, and the writ in the suit of Thompson
against the Shurtleffs was entered at the February term, 1871, of
the superior court. The petitioner handed the summons in that
case served upon him, to his said counsel, who did not appear
therein, however, because he saw that Howard & Cleaves had en-
tered a general appearance, these gentlemen having been employed
by Alvah Shurtleff, and not by this petitioner. At the March
term, 1871, the plaintiff discontinued as to Alvah Shurtleff, and
Sylvan was defaulted. He had no knowledge of this, or that Mr,
Putnam did not appear for him in that suit, till August 10, 1872,
when he was arrested upon an alias execution issued upon the
judgment rendered therein. To obtain his release from this arrest,
he gave the statute six months bond, but performed none of its
conditions and an action is pending upon it. Sylvan Shurtleff ob-
tained his discharge in bankruptcy, July 15, 1871. He expected
and intended that Mr. Putnam would suggest his bankruptcy and’
plead the discharge in Mr. Thompson’s suit, which was upon a
claim provable in bankruptcy, being for goods delivered by the

plaintiff in that case upon orders drawn by S. Shurtleff, in the
" name of the firm of A. & S. Shurtleff. While that cause was pend-
ing, this petitioner consulted Judge Howard about it, who procured
these orders of Mr. Thompson’s counsel, in order to show them to
Sylvan Shurtleff.

Howard & Cleaves, for the petitioner.

Bankruptcy and his discharge were a perfect defence, which Mr.
Shurtleff was entitled to and intended to make ; but was deprived
of it by accident and mistake, without consent, knowledge or fault
on his part. This entitles him to a review of that action.
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J. O Donnell, for the respondent.

The burden is on the petitioner to show due diligence, which he
fails to do. This respondent only pursued his claim regularly and
tried to enforce it. He sued the firm of A. & 8. Shurtleff. How-
ard & Cleaves appeared generally, and filed joint pleadings, not
as attorneys for either individually. The action was tried in due
course, and resulted in a discontinuance as to Alvah Shurtleff and
judgment against Sylvan, on the ground that their firm was dis-
solved long before the goods were sold by the plaintiff, the use by
Sylvan of the firm’s name in the orders for them being unauthor-
ized and fraudulent. Should such a creditor suffer, then, because
Mr. Putnam did not see fit to appear, but (as well as his client)
acquiesced in and ratified the general appearance ¢f Howard &
Cleaves. COrooker v. Randall, 53 Maine, 355. By consenting to
a default, and allowing us to take judgment, Sylvan Shurtleff pre-
vented our proving our claim in bankruptcey, since it was merged
in the judgment of a date subsequent to the twenty-fourth day of
August, 1870. Sampson v. Clark, 2 Cush., 173 ; Bradford v.
Rice, 102 Mass., 474; Woodbury v. Perkins, 5 Cush., 86. The
review would only create annoyance in the action npon the bond,
which virtually satisfied the judgment. Sturdivant v. Greeley,
4 Maine, 535 ; Brown v. Brigham, 5 Allen, 584,

Rescrrer. -

At the March term, 1871, of the superior court, the petitioner,
one of the defendants in the original action, was defaulted without
“appearance. e intended to appear by counsel which he had pre-
viously retained for that purpose.

He had a full, legal defence; but his counsel failed to appear
and make it, for the reason that the latter mistakenly supposed
that the petitioner’s co-defendant’s counsel also appeared for the
petitioner. ‘

Held—that a review be granted.
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Srate or MaIne
vs.
Inroxicaring Liquors, and James GARLAND, claimant.

New trial in Superior Court. Agency. Delivery. Intention. Intoxicating®
Liquors.

This court has no jurisdiction over a motion to set aside a verdict in a crimi-,
nal case, rendered in the superior court, on the ground that it is against
evidence; such motion can only be addressed to the justice of that court.

It is a question of fact for the jury whether or not, when goods have been
entrusted to a common carrier to be carried to a consignee, that is a deliv-
ery to the consignee for himself or as agent for another, though the exist-
ence of any such agency has never been disclosed to the vendors.

The disposition to be made of liquors libeled, as kept for unlawful sale, must
be decided by the determination of the jury as to the intention, in this re-
spect, of the person who owns them, or who has authority from the owner
to sell them. A design on the part of one who is a mere bailee of the own-
er (without authority from him to make sales) illegally to sell such liquors
in this State, will not work a forfeiture.

ON EXCEPTIONS AND MOTION FOR A NEW TRIAL, on the ground
that the verdict rendered for the State upon the trial of this case
at the January term, 1873, of the superior court for this county
was against the law and the weight of evidence. The facts and
rulings are indicated in the opinion.

Charles F. Libby, county attorney, for the State.

J. B. Eaton, for the claimant.

ArpreroN, C.J. This is a libel for the condemnation of cer-
tain intoxicating liquors claimed by James Garland. The case
comes before us on exceptions.

Whether the verdict was against evidence, or the Welght of
evidence, is not a question for us to determine. By the act cre-
ating the superior court for Cumberland county, approved Feb-

VOL. LXIIL 8
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ruary 14, 1868, c. 151, § 9, the supreme judicial court have the
same jurisdiction of all motions for new trials originating in the
superior court, as if they had originated in the supreme judicial
court. But in criminal cases it was determined in State v. Smith
that this court sitting ¢n banc has no jurisdiction of a motion to
set aside a verdict as against evidence or the weight of evidence,
but that such motion must be decided by the justice presiding at -
nisi prius. It follows, that all questions as to the sufficiency of
the evidence to justify the verdict must be presented to, and de-
termined by, the justice of the superior court.

The questions presented to the jury for their determination
were, whether the liquors seized were the property of James M.
Jewett or of the claimant, James Garland, and whether or not,
whoever might be the owner, they were intended by him to be
sold in this State in vielation of its laws.

There were but two witnesses on the subject of ownership.
James M. Jewett called by the State testified, among other things,
that he ordered the liquors of Dunbar & Co., for the claimant ;
that when they were sent from Boston to Portland he was to do
with the liquors whatever Garland ordered ; that he was doing
business with Garland, who said he was using considerable liquor,
and wanted him (witness) to get it for him, so that he (Garland)
could save something ; that he had a commission for doing the
business. The witness further states that Dunbar & Co. did not
know Garland ; that they relied on him (Jewett) for pay; that
the bills were made out to him, (Jewett.)

James Garland, the claimant, testified that he resided in New
Hampshire ; that he was a pedlar of essences, patent medicines,
&c.; that he used liquors in his business; that Jewett could ob-
tain liquors for him at a discount, if he would take them in quan-
tity, and that he engaged him to do it.

One of the questions in issue was, whether Jewett purchased
the liquors in Boston for himself, or whether in the purchase he
was acting as the agent of Garland. The controversy was, as to
the ownership of the liquors. It was essential to the right deter-
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mination of the cause to ascertain who was the owner, because as
the intent to sell in violation of law was the ground of forfeiture,
it must be the intent of the pérson owning or having authority to
dispose of the liquors; not of one having no title to them, nor au-
thority to dispose of them by way of sale.

The judge, after calling attention to the evidence of Jewett,
said: “The delivery of the liquors by the parties in Boston to the
steamboat company was, of course, a delivery to Jewett.” This
was a settlement of the fact in issue by the jl‘ldge. It was a with-
drawal of its determination from the jury. It may dr may not
have been rightly determined, but that is not the question. It
should have been left to the jury, under proper instructions.

Though the goods may have been purchased by an agent with-
out disclosing the name of his principal, yet the principal would
be bound for their price if they came into his possession, or the
agent was acting in their purchase within the scope of his author-
ity. 2 Kent Com., 631. It is obvious, therefore, that it was not
absolutely necessary that Dunbar & Co. should know that Jewett
was purchasing for, and as the agent of Garland, to vest the title
in him, if in fact he was so purchasing. Hence the importance of
a correct instruction, for if the purchase was by the agent for his
principal, then the delivery to the agent would be to him, not in
his own right but for his principal.

The court further instructed the jury, as follows: “If you find
they (the liquors) were intended for unlawful sale within the Hm- -
its of this State, it will be unnecessary for you to inquire into the
ownership of them, because, in that case they could not be recov-
ered by the claimant here. If you find they were not intended
for unlawful sale within the limits of this State, then you will
come to the question whether or not Garland is the owner of
them and entitled to the possession of them.”

As the case was presented, it is evident the ligquors belonged
either to Jewett or Garland. The intent to violate the law must
be the intent of the one or of the other. If Garland was the le-
gal owner, entitled to the possession of the liquors and having no
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intent to sell them in this State in violation of law, it cannot affect
his rights that Jewett or any other stranger, without right or title
should have an intent to sell the same in this State in violation of
its laws. It is the intent.of one having the title or authority to
sell or dispose of the liquors in violation of law, which isto be
regarded, not that of a mere wrong-doer, having no authority
whatever to dispose of them. Now the judge told the jury that
it would be unnecessary to inquire into the ownership of the lig-
uors, if intended for sale within this State in violation of its laws.
But this was the very thing to ascertain, preliminary to settling
whether there was an illegal intent which would justify or require
a forfeiture. By the instruction as given, the owner, having no
intent to violate the law, because somebody else, who had no title
to, or legal control over, the liquors had such intent, might find
his liquors forfeited without any wrongful act or thought on his
part. , . Fxceptions sustained.

Warron, Diokerson, Barrows, Danrorra and Virewv, JJ.,
conecurred.

StaTE oF MAINE vs. CEARLEs PETTIS.

Larceny—what declarations are inadmissible. Proof of ownership.

Upon a trial for larceny, it is not competent to introduce testimony of the
prisoner’s declarations, after the goods came into his possession, that he
found them.

The allegation of ownership in a complaint is sustained by proof that the per-
son named had them in his possession by loan from, or contract for their
purchase with the owner.

ON EXCEPTIONS.

The city marshal of Portland, on the twenty-third day of Jan-
uary, 1873, made complaint to the municipal court, that Charles
Pettis, on the second day of the same month, “one cradle, of the
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value of two dollars, of the goods, chattels and property of Charles
" A. Dalton, in the possession of said Dalton being found, felonious-
ly did steal, &c.” At the trial before the superior court the gov-
ernment called but two witnesses ; Eliza J. Googins who said that -
the cradle was hers; she lent it to Phebe Dalton, to whom she
partly bargained it for fifty cents ; afterwards saw it, newly paint-
ed, at Pettis’ house ; he said he found it in the street, all broken to
pieces. Phebe Dalton, testified that her husband was Charles A.
Dalton ; that she borrowed the cradle of Mrs. Googins ; left it in
their house with the rest of their furniture when they went away
in October ; was gone from the house two months, but retained
the key; that the cradle was there when she visited the house in
November, and she next saw it, in January, at Pettis’ house.

The defendant called a witness who swore he saw this cradle
between November and December, first in the gutter ; and after-
wards in the yard of the house in which the Daltons lived ; and
another witness by whom he proposed to show that he (Pettis),
four days after the cradle came into his possession, stated to the
witness, in the latter’s shop, that he found the cradle in the street
and had repaired and painted it, but the court excluded this testi-
mony, and the respondent excepted.

With regard to the ownership of the cradle, the jury were in-
structed that, although the general property was in Mrs. Googins,
yet “if the property had been loaned to Dalton, and was in his pos-
session under a loan, especially if there was some contract for sale
existing between the parties, then there is sufficient evidence to
sustain the allegation that the cradle was the property of Charles
A. Dalton.” A general verdict of guilty was found, and the re-
spondent excepted to this instruction.

James O Donnell, for the defendant.

~ Starkey should have been permitted to testify that Pettis pub-
licly proclaimed in his (Starkey’s) shop, his (Pettis’) possession of

the cradle and how it came there, as showing his good faith, and

negativing the idea of larceny. Such endeavors to discover the
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owner are always admissible. Zegina v. Reed, 41 Eng. Com.
Law, 170; People v. Anderson,14 Johns.,293 ; People v. Cogdell,
1 Hill, 94.

The ownership was not truly alleged. It should have been stat-
ed either as in Eliza J. Googins, the general owner, or Phebe
Dalton, the bailee. 2 Russell on Crimes, 154, 168; State v. Mc-
Aloon, 40 Maine, 133.

Charles F. iibby, county attorney, for the State.

Dickerson, J. It is not competent for a person charged with
larceny of goods to introduce evidence of his declarations made
after the property came into his possession, that he obtained them
by finding.

The allegation of property in a complaint for an alleged lar-
ceny of goods is sustained, if the complainant at the time the lar-
ceny was committed, held possession of them under a loan from,
or contract of sale with the owner.

The rulings and instructions of the judge of the superior court
being in accordance with these principles, afford no legal ground
of exception. FExceptions overruled.

‘W arton, Diokerson, Danrorta, VireiN and Prrers, JJ., con-
curred.

ArrrrToN, C. J., and Barrows, J., did not concur upen either
point. They thought the declarations of Pettis admissible as tend-
ing to disprove any felonious intent, and that no property, general
or special, in Charles A. Dalton was shown by the evidence.
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State oF MAINE vs. JEREMIAH REGAN.

Indictment. Variance between statement and record of former convictions.
Exceptions.

An indictment for larceny alleged that the defendant had been previously
thrice convicted of the same offesce before ‘“the municipal court begun and
holden at Portland;’’ on the introduction of the record it appeared that
these convictions were had before ‘‘the municipal court for the city of Port-
land ;’ held, no variance.

An objection that there was no proof of defendant’s identity will not be con-
sidered where the exceptions do not show this fact, or that any objection
was taken, for this cause, at the trial.

O~ ExceprIONS to the ruling of the justice of the superior court
for this county.

The respondent was charged with stealing twenty-five pounds
of lead, valued at two dollars and three-quarters, Nov. 4, 1872, at
Portland. The indictment further charged that he had been con-
victed of similar petty thefts on three former occasions, to wit,
November 19, 1870 ; January 17, 1871, and June 26, 1871, “at
the municipal court begun and holden at Portland aforesaid,” .
thus exposing him to punishment as a common thief under R. S.,
c. 120, § 5. Upon the trial the prosecuting officer introduced re-
" cords of the defendant’s conviction of the offences, and at the times
stated, before “the municipal court for the city of Portland;” to
the admission of which the defendant objected, on the ground of
variance ; but the judge allowed them to go to the jury and the
defendant excepted.

T. H. Haskell, for the defendant.

H. M. Plaisted, attorney general, for the State, cited Z%omp-
son v. People, 3 Parker’s Crim. Cases, 208 ; 2 Barb., 220 ; Com-
monwealth v. Call, 21 Pick., 521.
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Wavrox, J. Indictment for larceny. Former convictions are
alleged, with a view, undoubtedly, to increased punishment. The
question is whether there is such a material variance between the
description in the indictment of the court before which the former
convictions were had, and the descriptions of it in the records of-
fered in proof, as will prevent such increased punishment. We
think there is not. We think the words used in the indictment
are the exact equivalents of those used in the records.

The objection that there was nos proof of the identity of the
defendant with the person of the same name mentioned in the re-
cords, is not open to the defendant. The exceptions do not show
whether there was or was not such proof at the trial. Nor do
they show that any such objection was then made. '

Exceptions overruled.

Arpreron, C. J., Dickerson, BArrows, DanrorTH and Vie-
61N, JJ., concurred.

StaTE oF MAINE vs. JONATHAN WATSON.

Indictment. Evidence. Practice. Exceptions.

In an indictment under R. 8., c. 119, § 1, charging the respondent with setting
fire directly to a dwelling-house which was thereby burned, it is not neces-
sary to allege an intent to burn it; alifer, when the respondent is charged
with setting fire to another building whereby a dwelling-house is burned.

When an indictment contains several counts, each relating to the same trans-
action and charging but one substantive offence, with different degrees of
aggravation, the legal effect of a verdict of guilty upon one or more of the
counts is an acquittal on the counts upon which the jury are silent.

If the jury return a verdict of guilty upon one of the counts in an indictment
and are silent upon another count which is identical with it, the court will
disregard the other count, or direct the prosecuting attorney to enter a nol
pros. upon that count, and the case will proceed to judgment on the verdict.

Upon the trial of the respondenton an indictment for setting fire to and burn-
ing a dwelling-house, it may be material for the State to prove upon the
question of motive, that he held a policy of insurance thereon at the time of
the alleged burning.
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When in such case the preliminary evidence introduced without objectiom
shows that the respondent then held such a policy but had surrendered it
before the trial to the agent of the company who was out of the jurisdiction
of the court, parol evidence of its contents is admissible to show the respon-~
dent’s motive for setting the fire.

By R. S., c. 82, § 94, the record of a previous conviction of the respondent of
a enmmal offence is admissible to affect his credibility though it is not the
record of a conviction for an infamous crime.

A letter written to a third person purporting to enclose a deed with directions
to such person to deliver the deed to the grantee upon a specified contingency, -
is not admissible in evidence without proof or an offer to prove that it was
received,

If the counsel for the government in his argument to the jury transcend his
legitimate province, the counsel for the respondent should interpose his ob-
jection at the time, or the point will not be available.

The court will not sustain exceptions to refusals to give special instructions
when their substance has already been given in the charge, or in any other
form, or where the judge before the end of the trial subs}antially and cor-
rectly states the law upon the pointsraised by the excepting party.

Nor will exceptions be sustained on account of abstract errors in instructions
when no injury could have resulted therefrom.

Onx ExceprionNs to the ruling of the justice of the superior
court for this county.

InpicrmenT for arson in setting fire to the barn of the defend-
ant, in Scarborough, on the night of the twentieth of January,
1873, whereby it and his adjoining dwelling-house were consumed.
The ownership of these buildings is thus stated in the first count
and that the barn was set on fire for the purpose of destroying the
house in which certain persons then lawfully were. The second
count alleges the mode of setting the fire in the same way, but
avers that these buildings were the property of Simon Jordan, and
omits the statement of any persons being lawfully in the house.

The third count charges setting fire to the dwelling-house of
Simon Jordan whereby it was burned, but does not say that this
was so intended by the prisoner, nor that anybody wasin it. The
fourth count avers the direct setting fire to the house owned by
the defendant, in which divers persons were, with intent to destroy
it, and that it was thereby destroyed.

The fifth count declares that the prisoner “feloniously, wilfully,
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and maliciously did set fire to the dwelling-house of one Simon
Jordan” whereby it was burned ; but contains no other statement
of intention or that any one was in it. The jury returned a ver-
dict of guilty ; by the consent of the prosecnting officer, and at
the request of the prisoner’s counsel, the court asked them upon:
what counts they based this finding, and they said “upon the sec-
ond and third counts.”

After the respondent had testified in his own behalf, the gov-
ernment were permitted to introduce a certified copy of the record
of his conviction before the court in Penobscot county at its Feb-
ruary term, 1868, upon an indictment for an assault with intent to
commit rape ; to which his counsel took exception: and, against
objection, the prosecuting officer was allowed to prove by parol
the contents of a policy of insurance obtained by Watson upon
the property :iestroyed, which policy had been surrendered by
him, after the fire and before trial, and carried out of the State by
the general agent of the company that issued it.

Simon Jordan had given a conditional deed of the premises, of
which the buildings burned were part, to Jonathan Watson ; disa-
greement arose between these parties while both were occupying
the estate; suits followed ; and, finally, their whole controversy
was referred to Sewall C. Strout, Esq., who awarded that Watson
should reconvey the property to Jordan. A question arose as to
whether or not the deed made in pursuance of this award had
been delivered at the time of the fire, Mr. Jordan’s counsel testify-
ing that he had it in his hand in December, 1872, and considered
it then delivered, while the prisoner claimed that it was left with
the referee to be delivered on the first of February, 1873, and
that he signed a written agreement to that effect, which he pro-
posed to introduce in evidence but the court excluded it. It read
thus :—

“PorrLAND, December 18, 1872,

8. C. Strout, Esq., Portland : _

Dear Sir: The deed of myself to Simon Jordan
of Cape Elizabeth, I herewith deposit with you for safe-keeping for
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me until February 1, 1873. Unless otherwise ordered by me, you
will please deliver said deed to said Jordan, or his attorney, on
said day. JonaTHAN WaATson.”

There was no evidence that this letter cver came to the hands or
knowledge of Mr. Strout, to whom it is addressed. The deed was
not finally surrendered to Jordan, and placed on record, till Feb-
ruary.

The respondent’s counsel also excepted to the admission of Mr.
Jordan’s testimony as to threats and abusive language used by the
prisoner toward him; and that when he (Jordan) vacated the
house he intended to return thither, and so left his furniture in it;
and to the statement of an old member of the fire department as
to the appearance of hay after it has been burned in a mass ; Stan-
ford, a government witness, upon cross-examination said that Ben-
jamin Dyer, also a witness for the prosecution, told him that he
(Stanford) was summoned tosswear that Watson had said to him
(Stanford) that “when he (Watson) left the premises, he would
leave nothing but the soil ;” to which Stanford replied to Dyer,
that it was false, Watson never made any such statement to him.
Dyer was then'recalled and swore to having a conversation with
Stanford on the marsh road in Scarborough in which he men-
tioned that Watson had made the foregoing declaration: the de-
fence objected to this evidence.

In his charge the judge remarked that “it is the duty of the jury
and the court to pass upon the case as they find it to exist, in ac-
cordance with the law; and the law itself recognizes the possibil-
ity that a sentence should not be carried out to its full effect, but
that a pardon or change may be granted;’ that stress had been
laid upon the fact that innocent men had sometimes been convict-
ed ; conceding that nothing can be worse than for an innocent man
to be convicted of a capital offence, that consideration applies only
to an innocent person, and not to one proved guilty beyond a
reasonable doubt; and it should never be invoked as a shield to
protect such eriminals ; “while, on the one hand, nothing can be
worse than the conviction of an innocent man, what ean be worse:
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in its effect upon society than for a man, guilty in fact of notorious
crimes, to walk our streets with impunity ¢”

After alluding to other topics, such as the prisoner’s threats, his
declaration as to his own losses by the fire, and whether these
were true or false; his statement of the time when he released
Jordan’s cow, compared with the moment of her being seen in
Mr. Libby’s yard a half-mile distant, the allowance to be made for
his position in the case, the nature of the offence and purpose of
punishment, &e., &e., the judge said :—“These are pertinent and
legitimate considerations for the jury—not as bearing on the guilt
or innocence of the accused, which must first be determined strict-
ly according to the evidence in the case—but if you find your
minds incline to the decision that the crime is proved beyond a
reasonable doubt, then these considerations are pertinent in urging
you to render a verdict according to your judgment no matter
what the penalty may be.” To whieh instructions and observa-
tions the respondent excepted.

No evidence of the prisoner’s character was introduced, but the
prosecuting officer, in his closing argument, attacked it, and sug-
gested his capability of doing the act wherewith he was charged,
from the nature of the crime of which he had previously been
convicted. No objection was interposed to this line of argument
at the time.

Various requested instructions were refused ; only one was re-
lied upon at the hearing upon the exceptions, and that was this :
The county attorney argued that the question of guilt lay between
the witness, Dyer, and the respondent ; that an acquittal of Wat-
son convicted Dyer, and amounted to a conviction of all the gov-
ernment witnesses of perjury ; thereupon the court was requested
to instruct the jury that “it was not a question between Benjamin
Dyer and this respondent ; the only question is the guilt of the ac-
cused, whether he committed the crime charged or not, and an ac-
quittal would not convict anybody of perjury;” having already
stated to the jury that they miust be satisfied beyond a reasonable
doubt of every fact essential to establish Watson’s guilt before he
could be convicted, the judge declined to give this instruction.

.
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Howard & Cleaves and Nathan Webb, for the respondent.

The second and third, counts, mpon which the defendant was
convicted, set out no offence under the statutes of this State. The
second says that “by the kindling of the fire so set to said barn,
the dwelling-house was set fire to, burnt and consumed,” not stat-
ing that any one was in it ; neither does the third state what the
fact was in this particular.

The third and fifth counts are identical in legal effect ; Watson
was convicted on the former, and, by the silence of the jury,acquit-
ted on the latter; State v. Phinney, 42 Maine, 384; Girts v.
Commonwealth, 22 Penn., 351.

A verdict thus repugnant is too fatally defective to sustain any
judgment. Baron v. People, 1 Parker’s Cr. Cas., 246 ; State v.
Sutton, 4 Gill, (Md.,) 497 ; King v. Hayes, 2 Ld. Raymend, 1521.
Stanford only testified what Dyer told him in Portland ; the latter
was then allowed to state their conversation in Scarboro’; both
being government witnesses. Commonwealth v. Buzzell, 16
Pick., 154 ; Commonwealth v. Starkweather, 10 Cush., 59 ; Com-
monwealth v. Welsh, 4 Gray, 535.

Only the record of conviction of infamous crime is admissible to
impeach the credibility of a witness. See R. 8., of 1857, c. 82, §
89, and more recent statutes. The paper signed by Watson should
have been admitted to show Mr. Sweat’s mistake as to the time
when the deed was delivered, and why he looked at it in December.

Charles P. Mattocks, county attorney, for the State.

Dyer’s testimony was properly admitted because Stanford swore
that he never made the alleged statement. 1 Green. on Ev., §
462; Ware v. Ware, 8 Maine, 53. The letter to Mr. Strout was
never delivered ; nor anything done in accordance with its terms.
It was simply a letter Watson once thought of sending but did not
send. Pope v. Machias Co., 52 Maine, 535 ; Hackett v. King,
8 Allen, 144 ; Burke v. Savage, 13 Allen, 408. Objection to the
line of argument adopted by me is made too late. Common~
wealth v. Cunningham, 104 Mass., 545.
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The requests were mostly denied because correct instructions
upon the same subject had already been given and these were
superfluous, even if right. The prisoner cannot be aggrieved that
he was not convicted upon more than two counts. Statev. Whit-
tier, 21 Maine, 347 ; State v. Burke, 38 Mame, 5745 Common-
wealth v. Tuck, 20 Pick., 366.

In all cases where silence upon a count has been held equivalent
to an acquittal, such count has been different from those on
which a verdict of guilty was found. State v. Phinney, 42 Maine,
384.

The second and third counts are sufficient ; one sets out the set-
ting fire to a barn with intent to burn a dwelling-house, and the
other a setting fire to the house itself, which implies the intent.
R. S, ¢, 119, § 1; State v. Hill, 55 Maine, 365. The verbal eriti-
cism on the use of the word “kindle” is not worth noticing. A
finding upon a single count and silence as to the rest, is sufficient
in law. Jones v. Kennedy, 11 Pick., 125 ; French v. Hanchett,
12 Pick., 16. And judgment may properly be rendered on that
count. U. 8. v. Stetson, 3 Woodb. & M., 164.

Dickerson, J. This case is presented on exceptions to the or-
der of the presiding justice overruling the motion in arrest of
" judgment, his exclusion and admission of testimony, his instruc-
tions to the jury, and refusal to give certain instructions requested
by the defendant. .

Several causes are assigned in the motion for arrest of judg-
ment, but they may all be conveniently considered under two
general heads.

I. Ttis alleged that no statute offence is set out in the second
and third counts upon which the respondent was convicted. We
do not think that this objection is well taken. The second count
charges the setting fire to a barn with intent to burn a dwelling-
house which was thereby burned. This is clearly an offence un-
der the statute. So, also, is the charge in the third count of set-
ting fire to, and burning a dwelling-house, though no intent is
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alleged. In the one case there may have been an intention to
burn the barn, and no intention to burn the dwelling-house. Hence
the necessity of alleging an intention to burn the dwelling-
house. In the other case the setting fire to the dwelling-house
and burning the same, necessarily imply an intention to burn it;
hence there is no necessity for alleging this intention. R. S., c.
119, § 1; State v. Hill, 55 Maine, 368.

II. The motion in arrest of judgment further alleges that there
is a repugnancy in the finding of the jury, since they convicted
the accused upon the third count, and were silent upon the fifth,
which is identical with the third; their silence upon the fifth, as
is argued, being, in legal effect, an acquittal of the accused upon
that count. In other words, it is argued that the jury convicted
and acquitted the accused upon the same substantive charge.

The authorities are not in harmony as to the legal effect of the
silence of a jury in respect to one or more of the countsin an
indictment when they return a verdict of guilty upon the other
counts. Some of them hold that such silence renders the verdict
void ; some that it operates as an acquittal of the accused upon
such’ count or counts; others that the court will disregard the
counts upon which the jury are silent, and proceed to judgment
upon those on which a verdict is returned ; others, still, that the
verdict will be sustained, and the court will order a nol pros of
the counts on which the jury omitted to return a verdict. The
better opinion would seem to be that, as the accused is entitled to
a verdict upon each and every substantive charge in the indict-
ment, where the indictment contains several counts, each relating
to the same transaction, and charging but one substantive offence,
with different degrees of aggravation, the legal effect of a ver-
dict of guilty upon some of the counts, is an acquittal upon the
other counts. This doctrine was held in State v. Phinney, 42
Maine, 384.

This principle applies to the first and fourth counts in the in-
dictment but not to the fifth, as that is identical with the third

~upon which the verdict of guilty was rendered. The jury cannot
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be presumed to have, at one and the same time, convicted and
acquitted the accused upon the same charge. The more reasona-
ble view of the verdict in this respect is, that having found the ac-
cused guilty upon the third count, they did not deem it necessary
to convict him again of the same charge set forth in another count
of the indictment. The judgment and punishment under the ver-
dict found being the same as it would have been if the jury had
returned a verdict of guilty upon the fifth count also, the accused
could not have been prejudiced by their omission to return a ver-
dict upon that count. Besides, there can be no question but a
judgment upon the existing verdict would be a bar to any indict-
ment based upon the fifth count. Our conclusion is, that the ver
dict is to be regarded as an acquittal of the respondent upon the
first and fourth counts, and that the fifth count being the same as
the third upon which he was convicted, should be disregarded, or
that, at least, a nol pros should be entered upon that count, and
that the case should proceed to judgment upon the second and
third counts. State v. Phinney, ante; State v. Coleman, 3 Ala.,
14 ; Sweeney v. State, G. & M., 576.

The objection of the defendant that the record of his former
conviction of a criminal offence was improperly admitted is obvi-
ated by R. 8., c. 82, § 94. Under that statute the record of a
previous conviction of a criminal offence is admissible to affect
the credibility of the respondent in a criminal case, although the
conviction may not have been for an infamous crime. That stat-
ute had its origin in the outgrowth of the modern idea that the
sources of evidence ought to be enlarged. It would be contrary
to the letter and spirit of this statute to restrict its application to
records of convietion for infamous crimes as claimed by the coun-
sel for the respondent.

Nor is the objection to the admission of parol evidence of the
contents of the policy of insurance upon the buildings and per-
sonal property of the respondent destroyed by the fire, well taken.
It was important for the State to show that the property was in
sured in order to establish the respondent’s motive for setting the
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fire. The preliminary evidence introduced without objection,
shew that the defendant held such a policy, and that he had sur-
rendered it before the trial to the agent of the company who was
out of the jurisdiction of the court. Under these circumstances
we see no objection to the admission of parol evidence of the con-
tents of the policy with respect to the buildings and other prop-
erty of the respondent destroyed by the fire, as bearing upon the
question of motive. 1 Greenl. on Ev.,§558; Kidderv. Blais-
dell, 45 Maine, 461.

It is further argued in defence that the presiding justice erred
in excluding the writing of December 18, 1872, signed by the re-
spondent, in which it is stated that the deed of the premises, Wat-
son to Jordan, was to be deposited in the hands of S. C. Strout,
Esq., for safe keeping for the grantor, till February 1, 1873, when
it was to be delivered to the grantee. The government had in-
troduced evidence tending to show that the deed was delivered
previously to that time, when this writing was offered.

The respondent was convicted upon the second and third counts
in the indictment which charged him with burning the buildings
of Jordan. Whether they were his property or not depended up-
on whether the deed from Watson to him had then been delivered.
The writing offered is not an ez parte declaration of the grantor,
but was made with the knowledge and consent of the grantee’s
counsel, and for the very purpose of preserving the evidence of
the agreement of the parties in respect to the time of the deliv-
ery of the deed; and yet by the exclusion of the writing, human
memory was allowed to take its place. We do not think that the
writing offered is inadmissible because of the failure of the evi-
dence to show that it ever reached Mr. Strout, since that fact
could not affect the intention of the parties in respect to the de-
livery of the deed. The materiality of this evidence becomes
apparent when it is considered that the fire occurred before the
time fixed in the writing for the delivery of the deed. Upon this
ground the exceptions must be sustained.

The other exceptions to the rulings of the presiding justice in

VOL. LXIIIL 9
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excluding or admitting evidence do not appear to have been very
much relied upon by the counsel, and cannot be sustained.

The objections to the charge of the presiding justice, for the
most part, allege that it is metaphysical, argumentative, or unduly
prejudicial to the respondent in its inferences, suggestions, illus-
trations, or assumptions. But we are satisfied that the exceptions
upon this branch of the case cannot be sustained upon any of the
grounds therein alleged. The justice undoubtedly, in a case of
this importance, deemed it his duty to comment somewhat upon
the evidence, that he might thereby afford the jury some guide
toward the discovery of the truth. This is always a delicate, but
in some cases, an indispetisable duty of the court. The remark
of the justice, so severely criticised by the counsel for the respond-
ent, that considerations growing out of the enormity of the of-
fence and the duty of protecting society, were pertinent to urge
them to render a verdict according to their judgment, no matter
what the penalty might be, if their minds should be inclined to
the decision that the crime charged was proved beyond a reason-
able doubt, was simply an admonition to the jury to do their duty
fearlessly, and without undue sympathy for the prisoner—a caun-
tion by no .means gratuitous, considering the skill, ability and
learning of his counsel. There is no intimation that such “consid-
erations” should sapply the place of satisfactory proof of guilt,
or that “inclination” of mind should be allowed to supersede con-
viction.

The authorities cited by the county attorney in his able and ex-
haustive argument, show that the exceptions cannot be main-
tained on account of the refusal of the presiding justice to give
the requested instructions. If the county.attorney in his argu-
ment to the jury transcended his legitimate province, the counsel
for the respondent should have interposed their objection at the
time, that the court might have set the matter right before the
jury. Not having done 80, it is too late to raise that question.
State v. McAllister, 24 Maine, 189 ; Commonwealth v. Cunning-
ham, 104 Mass., 545,
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The charge of the presiding justice shows that he substantially
gave all the requisite instructions upon the other requests. Dunn
v. Moody, 41 Maine, 239 ; People v. Lakman, 2 Barb., 219 ;
Shorter v. The People, 2 N. Y., 192.  Exceptions sustained.

Verdict set aside and
§ new trial granted.

ArprreToN, C. J., Warroxn and DanxrortH, JJ., concurred.

Barrows and Virein, JJ., concurred in the result.

Souvrs Boston Iron Company vs. WarreN Broww.
Promissory note—what estops maker to deny consideration.

‘Where, at the request of the party with whom he deals, one makes his promis-
.sory note (whichis to be a partial payment for a piece of work to be done
for him) payable to a third party, who is a creditor of the party with whom
he contracts for the work, and it is credited by the payee to such party in
good faith, the maker cannot set up a failure of consideration, as between
himself and the party with whom he deals, in defence of a suit upon such
note, in the name of the payee.

The governing principle in this case is not distinguishable from that which
was laid down in Munroe v. Bordin. 65 E. C. L. R., 862,

ON REPORT. :

AssuMPSIT upon a promissory note, defended upon the ground
of want, or failure, of consideration. The terms and tenor of the
note, and the circumstances under which it was given, appear in
the opinion. '

J. H. Drummond, for the plaintiffs.

Though the machine he expected never was delivered to the
defendant, so that he never received the anticipated benefit, yet he
gave the note to the Irving Bark Extract Co., making it at their
request, run to the South Boston Iron Co., (which had no deal-
ings with Brown) and the Extract Co., according to their original
intention, as indicated by the very tenor of the note, passed it to
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the plaintiffs for a full and valuable consideration between these
parties. As the Irving Bark Extract Co., received from the Iron
Co., the full value of the note for it, it is immaterial whether or
not Brown ever received any equivalent for his note. 1 Parsons
on Notes, 183, 199, and cases there cited.

Strout & Holmes, for the defendant.

It appears by Mr. Johnson’s testimony that in taking this note,
which was delivered to the plaintiffs at the same time with the
order for the machine, for which it was part payment, he acted
for, and as the agent of the South Boston Iron Co., who were au-
thorized to manufacture machines for the licensees of the Irving
Bark Extract Co., the proprietors of the patent. His agreement
with Mr. Brown was never carried out by the company he repre-
sented in making it, who never made any machine for Mr. Brown,
and therefore he was fairly entitled (as Mr. Reed, the company’s
agent at its Boston office, told him) to have his note returned to
him, since the consideration for it had utterly failed.

Barrows, J. Where, at the request of the party with whom
he deals, one makes his promissory note, which is to be a partial
payment for a piece of work to be done for him, payable to a third
party, who is a creditor of the party with whom he contracts for
the work, and it is credited by the payee to such party, in good
faith, the maker cannot set up a failure of consideration as between
" himself and the party with whom he deals, in defence of a suit upon
such note in the name of the payee.

The governing principle in this case is not distingnishable from
that which was laid down in Munroe v. Bordin, 65 E. C. L. R.,
862. ’

- On the twenty-seventh of April, 1868, the defendant gave
to an agent of the Irving Bark Extract Co., a written order
addressed to said Extract Co., to make for him a “complete
set of works for the making of extract according to your patents,
such as are being made by the Boston Iron Co.,” not to ex-
ceed in cost five thousand dollars (with a stipulation that he
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should have as much deduction from that price as the mostfavor-
ed customers) “to be paid in a note for $1,500 on four months
this day given,” and the balance in four months from date of de-
livery. The note here spoken of is the note in suit made payable
by the defendant directly to the South Boston Iron Co., with the
knowledge that the Iron Co. was manufacturing the machines,
while the Extract Co. were the exclusive owners of the right to
make and use them. He dealt with the Extract Company. His
order is addressed to them, and the business was transacted by one
Johnson, a member of the Extract Co., who was also their general
sales agent. While Johnson testifies that he was authorized to
act for the plaintiffs also, this claim of authority is denied by the
plaihtiﬁ's, and with the single exception of this note, all the trans-
actions among the parties so far as they were committed to writing
appear to favor this denial, and to contradict J ohnson who is the
principal witness for the defence.

- The plaintiffs’ testimony seems to establish the following state
of facts: They had been employed in making castings according
to patterns furnished by the Irving Bark Extract Co., who were
largely in their debt ; they had a contract with that company to
build five bark mills like one previously made by them for the
Irving Bark Extract Co., for $4,500 each—cash on delivery in
Boston, the work to be done under the supervision of one B. Irv-
ing, constructing engineer of the Irving Bark Extract Co.; and
they proceeded under his direction, having no model, but working
under Irving’s direct supervision some months, and having one of
the machines delivered and the other four partially constructed ;
when the work was finally stopped by the consent of the Irving
Bark Extract Co., (and for aught that appears without any fault
or deficiency on the part of the plaintiffs who were informed by
the Irving Bark Extract Co., that the machines though thus
built according to the directions of their own contracting engineer,
did not answer the purpose it was expected they would,) the Irv-
ing Bark Extract Co., remained largely indebted to the plain-
tiffs. While the work was in progress the plaintiffs agreed to
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receivg the defendant’s note here sued in part payment of their
account against the Irving Bark Extract Co., and did thus re-
ceive and credit it. Upon this showing ‘the case falls within the
rule laid down in the outset, and the defence fails.

If Mr. Browﬁ, by reason of a misplaced confidence in the Irving
Bark Extract Co., and the value of their invention, and the prac-
tical utility of the machines they were constructing, has given his
note to a bona fide creditor of theirs, it is to them that he must
look for a reimbursement when he has paid his note. The plain-
tiffs were under no obligation to him. A good consideration pass-
ed from them to the Irving Bark Extract Co. That the defendant
did not receive what he contracted for, from the party with whom
he ‘dealt, was no fault of the plaintiffs, nor can Mr. Brown resist
the payment of this note, on the ground of a want or failure of
consideration, any more than he could allege such a defence if he
had given the same note purely as a matter of accommodation to
the Irving Bark Extract Co., in payment of their debt to the plain-
tiffs. The defendant claims to be let into his defence npon the
ground that Johnson of the Extract Co., was the agent of the
plaintiffs, and that he dealt directly with the plaintiffs for the
machines. But this is contradictory of his own order to the Irv-
ing Bark Extract Co., with whom he dealt on different terms, both
as to price and time of payment, from those upon which the Iron
Co., were making the machines for the Extract Co.

Then the defendant says, if he did give the order in the first
place to the Extract Co.,it was made over with his consent togeth-
er with the note to the Iron Co., who (he claims) took the note
with the understanding that they were to take the contract off the
hands of the Extract Co., and assume its performance so far as
Mr. Brown was concerned. If the Iron Co., were content to do
this and to guaranty the sufficiency and utility of the machines,
when they had no interest in the patent, and to become responsi-
ble for the delivery of the machine to Mr. Brown, it would put a
different face upon the case.

It is not worth" while for us to spend time now in inquiring
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whether this was a reasonable or probable thing for either party
to do under the circumstances, or whether there is any evidence
to sustain this view ; for the case is not submitted to us to dispose
of upon the facts as well as the law.

The stipulation in the report is that if the court shall be of
opinion that the action is legally maintainable upon the admissible
evidence, the. case is to stand for trial ; and such is the result.

Case to stand for trial.

AprrETON, C. J., Warron, Dickerson, Daxrorta and Virein
JJ., concurred.

ArBErT STEPHENSON ws. J. H. J. TuAYER.

Exceptions. Practice. Trover—evidence as to damages.

In our practice, complaints of the rulings, opinions or directions of the justice
presiding at nisi prius as to matters of law, must be presented in the form of
exceptions, unless the case is reported by him for the consideration of the
full court.

Objections to his proceedings in the conduct of the cause in otherrespects, or
to his comments upon the evidence or to his expressions of opinion as to
matters of fact, cannot of themselves be deemed sufficient reasons for setting
aside a verdict.

Anything in his remarks or instructions to the jury which does not constitute
a valid ground of exception cannot be made available under a motion to
set aside the verdict, unless it appears upon a report of the whole case that
the verdict was manifestly wrong, and that the suggestions of the judge
may have misled the jury. )

To misstate material facts in a charge to the jury, or to charge upon facts
not proved nor admitted nor fairly inferable from the evidence in the case,
if the attention of the judge is called to the misprision by the counsel of the
losing party in season to have the error corrected before the case is given to
the jury, would be good ground of exception; but suggestions as to matters
of fact, or expressions of opinion by the presiding judge with regard to the
state of facts in a case, so long as the determination of the facts is not with-
drawn from the jury, were not subjects of exception, prior to Public Laws
of 1874, c. 212.

In an action of trover by the promisee against the promisor for sundry notes
of hand, the pecuniary ability of the defendant to pay them is not a subject
of consideration in estimating damages.
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ON EXCEPTIONS AND MOTION FOR A NEW TRIAL.

TroveR, originally brought in the superior court and subse-
quently transferred to this court, to recover the amount of three
promissory notes made by the defendant, payable to the plaintiff;
one dated January 3, 1870, for $425 and interest ; another, of the
same date, for $66.86, with interest, and a third dated January 8,
1870, for twenty-three dollars ; all of which the plaintiff says the
defendant wrongfully obtained possession of upon the eleventh day
of June, 1870, and converted to his own use.

Mzr. Stephenson testified that, after considerable pressure on his
part for the money, Mr. Thayer told him, on the tenth day of
June, 1870, that if he would call the next day the notes should be
paid § accordingly he went to that gentleman’s store at the time
appointed, placed the notes upon the desk and, in response to an
inquiry, said he thought the interest was correctly computed ;
that Mr. Thayer hastily took the notes, and went into the front
part of the store; that he told him (Stephenson) to wait a min-
ute ; that Mr. J. S. True came in and was present when the plain-
tiff again demanded payment or return of the notes and the de-
fendant replied that he had paid them, which the plaintiff denied
and requested Mr. True to search him to see if he had about him
any such sum of money as they amounted to, and the defendant to
see if he had the notes. The defendant advised Mr. True not to
get himself into trouble by mixing up in a scrape that did not
concern him. Mr. True declined to search. There was evidence
introduced by the defendant that the notes from him to Mr. Ste-
phenson were for a sum less than the amount of usurious interest
he had paid Mr. Stephenson. He also offered to prove his insol-
vency and requested the judge to instruct the jury that this fact
was to be considered in determining the value of the notes alleged
to have been so converted, but this instruction was refused.

In the course of the trial the defendant’s counsel asked the plain-
tiff if he had not caused the defendant’s stock, worth $4500, to be
attached upon the same debt now in suit, but he was not permitted
to answer. While upon the stand, Mr. Thayer testified that, at
the time the appointment for meeting at his store to settle was
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made, Mr. Stephenson stated to him the amount and items of in-
debtedess, and he wrote it down upon a card, and his counsel of-
fered to put in the card, which the court excluded.

After Stephenson had left the store the fragments of the note
for $66.86 were picked up from the counting-room floor by Frank
Houghton, in the presence of John Williamson, the clerk, whose
attention was called to the bits of paper (before they were picked
up) by the defendant, whose counsel proposed to show by William-
son what conversation thereupon was had by these three persons,
but the court declined to admit it.

There was a demurrer filed to the declaration (which was in the
usual form of trover) at the first term which was overruled andex-
ceptions taken to this ruling, as well as to all of those above re-
cited. The plaintiff obtained a verdict for $506.44. The motion
to set it aside not only claimed that it was against law and evi-
dence, but that the charge of the judge was incorrect, misstated
facts, assumed facts not proved, and had a tendency to make an er-
roneous impression upon and mislead the jury.

Mattocks & Fox, for the defendant.
Charles F. Libby, for the plaintiff.

Barrows, J. The plaintiff brought trover against the defend-
ant for three promissory notes signed by the defendant and made
payable to the plaintiff. He claimed and offered testimony to
show that the defendant wrongfully got them from his possession
without paying them on a certain occasion when he presented them
for payment. The defendant brings the case before us upon ex-
ceptions and upon a motion to set aside the verdict against him.

The causes alleged in this motion include, besides the customary
assertions, that the verdict is against law, evidence and the weight
of evidence, certain complaints respecting the manner in which
the judge presiding at the trial dealt with the facts and testimony
in the case in his charge to the jury.

A careful examination of the evidence and charge, both of which
are reported in full, satisfies us that the defendant has no just cause
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of complaint. It is apparent that in the trial of such an issue as
was here presented, everything must depend upon the conclusion
to which the jury came as to the truthfulness of the testimony
given by the plaintiff and defendant respectively. To that inquiry
the presiding judge carefully directed their attention. Itis ob-
vious that the unwillingness of- the defendant to permit True to
make the search of both parties upon the spot, which was proposed
by the plaintiff, and the testimony of the defendant’s clerk as to
the number of the notes outstanding in January, 1870, must have
weighed heavily against the defendant; and supposing the parties
to stand equal in the estimation of the jury, this testimony might
fairly be expected to create a preponderance in favor of the
plaintiff.

We see no reason to believe that the suggestions of the presid-
ing judge, of which the defendant complains, misled the jury, or
even that they affected the result. The motion cannot be sustained.

Hereupon, before proceeding to consider the exceptions filed in
this case we remark :

I. In our practice complaints of the rulings, opinions or direc-
tions of the justice presiding at nisi prius, as to matters of law,
must be presented in the form of exceptions, unless the case is re-
ported by him for the consideration of the full court. First Par-
ish in Brunswick v. McKean, 4 Maine, 508.

IL. Ohjections to his proceedings in other respects, or to his com-
ments upon the evidence, or to his expressions of opinion as to mat-
ters of fact, cannot of themselves be deemed sufficient reasons for
setting aside a verdict. Palmer v. Pinkham, 37 Maine, 252 ;
Phillips v. Kingfield, 19 Maine, 875 ; Gilbert v. Woodbury, 22
Maine, 246; Dyer v. Greene, 23 Maine, 464 ; Frankfort Bank v.
Joknson, 24 Maine, 490 ; Hayden v. Bartlett, 35 Maine, 203.

III. Anything in his remarks or instructions to the jury, which
does not constitute a valid ground of exception, cannot be made
available under a motion to set aside the verdict unless it appears
upon a report of the whole case that the verdict was manifestly
~ wrong and that the suggestions of the judge may have misled the
jury. Loud v. Pierce, 25 Maine, 241. This condition seems to
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have been deemed essential by the Massachusetts courts in Curl
v. Lowell, 19 Pick., 28.

IV. To misstate material facts in a charge to the jury, or to
charge upon facts not proved, nor admitted, nor fairly inferable
from the evidence in the case,—if the attention of the judge is
called to the misprision by the counsel of the losing party in sea-
son to have the error corrected before the case is given to the
jury;—would be good ground of exception or for setting aside
the verdict if the case was presented on report Pierce v. Whit-
ney, 22 Maine, 113.

V. But suggestions as to matters of fact or expressions of opin-
ion by the presiding judge with regard to the state of facts in a
case, so long as the determination of the facts is not withdrawn
from the jury are not subjects of exception. Phillips v. Veazie,
40 Maine, 97.

With these rules in view, looking now at the exceptions here
filed, we find that the only point raised in them which is insisted on
in argument, is the right to instruct the jury, that if they found a
conversion it was their duty to take into consideration the defend-
ant’s ability to pay his debts at the time of the conversion in
estimating the damages. Herein we see no error.

A debtor cannot, after wrongfully depriving his creditors of the
evidence of his indebtment, mitigate the damages to be recovered
against him for this act by setting up his own worthlessness. The
sum which the defendant himself realizes by the act of conversion
must surely be the lowest measure of damages. If a man takes
up his own paper in that manner, the amount which he would
have been legally bound to pay to retire it regularly, is surely the
amount which he has realized by its conversion. The remark
made by the presiding judge in refusing the request was doubtless
correct ; and the distinction thereby recognized between the posi-
tion of a man who wrongfully converts securities upon which he-
is himself. liable, and him who converts securities outstanding
against third parties (which may be of more or less value accord-
ing to the ability of those parties to pay) is just and sound.. Nor
is there anything in the authorities cited by defendant’s counsel to-
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militate against the rule laid down in the charge. Matthew et al.
v. Sherwell, 2 Taunt., 439, was a suit brought by the assignees of
a bankrupt against one who had received the bankrupt’s check
after the act of bankruptey and the sole ground upon which the
plaintiffs could be supposed to have any claim at all was that the
check was invalid. The plaintiffs then mistook their remedy in
claiming damages for the conversion of a piece of paper which
they themselves contended had no legal force or efficacy. In
O’ Donoghue v. Corby, 22 Mo., 393, the plaintiff sued an officer of
a corporation in trover for withholding an account which bore a
certificate of approval by an auditing committee. The defendant
answered that the account contained false charges and was allowed
by the auditing committee under a mistake of facts which were
well known to the plaintiff, and that payment of the account had
been withheld by the direction of the president of the company.
The court held that the amount apparently due was prima facte
the amount of damages for the conversion, but that it was com-
petent for defendant to show in reduction of damages—not that
the company was unable to pay—but that the document was of
less valne than it purported to be or even'that it was of no greater
value than the paper it was written upon by showing payments,
or the facts set up i the answer or any facts impeaching the vali-
dity of the instrument. The case does not sustain the position
taken by the defendant here. He had the benefit of all that went
to show that less was due upon the notes than appeared by their
tenor. More than this he could not rightfully claim. L
The several matters mentioned in the exceptions as having been
offered by the defendant in testimony and excluded were all plain-
ly inadmissible. As we have already seen the assertions that the
_judge charged upon facts not proved,or misstated material facts to
the jury, if they had had any foundation in fact, should have been
‘presented in the form of exceptions. Not being so presented they
are not regularly before us. But we do not see that they have
any substantial basis. Motion and exceptions overruled.

Arpreron, C. J., Warton, DickErsox, Danrorra and VIRGIN,
JJ., concurred. ‘
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Jane P. Taurston vs. Crry or PorTrAND.

Title is proper to be considered in estimating land damages.

Where, upon an appeal for land damages, occasioned by taking for a street
land alleged to belong to the appellant, the parties agreed to ‘“refer” the
question of damages “to the following committee,”” naming them, and the
clerk issued a rule to the persons named as referees, who without objection
heard the parties, and made their report as follows : “That Jane P. Thurs-
ton, at the time of laying out, and establishing of Howard street, named in
her appeal, did not own any portion of the land taken by said street and
was not, and is not entitled to recover any damages from the city therefor :”’
it was held, that the title was a proper element for the consideration of the
referees in estimating the damages claimed Dby the appellant ; and that she
cannot now object that the persons to whom was submitted the determina-
tion of the question of damages, acted as referees, rather than as a com-
mittee.

ON EXCEPTIONS. ,

The claimant’s appeal was referred by agreement of parties to
Nathan Webb, Frederic Fox and Ezra Oarter, who reported that
she had no title to the land taken for public use. She objected
to the report upon the ground that they were not authorized to
pass upon the question of title. The court sustained the objec-
tion, and rejected the report, and the city excepted.

Charles F. Libby, city solicitor, for the appellees.
J. O’ Dohnell, for the appellant.

VireiN, J. The city council of the city of Portland located
Howard street upon certain land claimed by the appellant, with-
out awarding her any damages for the land thus taken; and there-
upon she appealed, alleging that she feels “aggrieved by the re-
fusal to award damages to her,” and duly entered her appeal in
this court. At the October term, 1871, the parties “referred the
matter to a committee” mutually agreed.upon. After a hearing,
the committee at the succeeding October term made their report:
“that Jane P. Thurston, at the time of laying out and establish-
ing of Howard street, named in her appeal, did not own any por-
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tion of the land taken by said strect, and was not, and is not, en- .
titled to recover any damages from. the city of Portland therefor.”

The appellant now contends that the report of the committee
should be rejected, for the reason that the question of the appel-
lant’s title was not submitted to them.

So much of the city charter as regulates appeals in such cases,
is as follows:

“Any person aggrieved by the decision or judgment of the city
council in establishing, altering, or discontinuing streets, may, so
far as relates to damages, appeal therefrom to the next court hav-
ing jurisdiction thereof in the county of Cumberland, which court
shall determine the same by a committee or reference under a
rule of court, if the parties agree, or by a verdict of its jury, and
shall render judgment and issue execution for the damages recov-
ered,” &ec. _

It will be noticed that the charter does not expressly authorize
“the committee to decide upon the title of the appellant, so far as
it respects damages,” as do the R. 8., c. 18, § 8, in cases of high-
ways and town-ways in towns. But we do not perceive any good
reason why the committee may not consider that question, so far
as it respects damages without any express authority in the char-
ter. Such a power has been in the general statute ever since the
organization of the State. It is the foundation of the claim. It
is too plain to need argument, that one cannot be damnified by
the location of a road over land in which he has no interest.”
Minot v. Cumberland County Commissioners, 28 Maine, 125.

The peculiar language of the parties whereby they agreed that
the petition for damages may be “referred to the following com-
mittee,” might well be construed by the clerk as an agreement
that the question was to be determined by the persons named as
“referees, instead of committee.” There is no evidence that the
respondent made any objection to the proceedings until the report
was made, and came up for acceptance. Euceptions sustained.

Report accepted.

Aprreron, C. J., Warron, Dickersox, Barrows and Dax-
¥oRTH, JJ., concurred.
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Joun G. Tukey ef al. vs. RoBerT GERRY, JR.

Account annexed—note as an item. Demurrer—cannot be filed after general
issue.

The plaintiffs having an account and also a protested draft against the defen-
dant sued him for both, declaring only in a count upon an account annexed,
which stated the items of merchandise and the date, amount and terms of
the draft; held, sufficient upoh the general issue, under R. S., c. 82, § 9.

They entered their suit at the November term, 1872, of the superior court, and
within fourteen days after the entry—the time within which the rules re-
quire pleadings to be filed—the general issue was pleaded in defence. When
the cause came on for trial, at the December term, 1872, of that court, the
defendant filed a demurrer to the declaration which the plaintiffs refused to
join, and it was rejected by the court, as not seasonably filed. This ruling
was correct.

ON EXCEPTIONS.

The plaintiffs sold the defendant goods from time to time, for
part of which they held his draft on A.S. Greeley for $275,
dated August 3, 1872, payable on sixty days to his own order and
by him indorsed. It was dishonored and protested. The plain-
tiffs then brought this action in the superior court declaring only
upon an account annexed, that account consisting of seven items
of merchandise, this draft, giving its amount, date and terms, and
interest, charges of protest and statute damages. The writ was
entered at the November term of that court, by the statutes cre-
ating which the defendant’s pleadings are to be filed within four-
teen days. Within this time the general issue was pleaded. At
the next term, the cause came on for trial, when the defendant
offered a demurrer, which the judge rejected as coming too late,
the plaintiff refusing to join it and joining the general issue.
When the draft was offered, the defendant objected to its recep-
tion, but it was admitted, and judgment given for the amount of
the plaintiffs’ claims. The defendant excepted.

Deane & Verrill, for the defendant.
W. L. Putnam, for the plaintiffs.
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Barrows, J. The plaintiffs having a bill for merchandise
against the defendant, and being also the holders of an overdue
and protested draft drawn by him on one Greeley, added two or
three undated items to their account, charging the amount of the
draft with a brief description of it, the interest accrued, and the
cost of protest, and the statute damages, and sued out a writ from
the superior court declaring for their whole claim (thus indicated),
in a single count upon an account annexed. We do not design
to commend any such loose and hasty, mode of declaring upon
negotiable paper, but we think the laches of the plaintiffs has
been cured by that of the defendant, who was required by the
statute creating that court to file his pleadings within fourteen
days after the entry of the action, upon pain of being defaulted
on the first day of the next term, unless the court, for good cause,
should grant him leave to file a plea, or should otherwise lawfully
dispose of the action. Public laws of 1868, c. 151, § 6. Here,
the defendant pleaded the general issue within fourteen days after
entry, and at the second term proposed to put in a general de-
murrer to the declaration, which the court rejected as not season-
_ably filed. At thetrial on the general issue, the defendant ob-
jected to the reception in evidence of the draft above referred to,
which appears to correspond with the charge in that item of the
account, so far as it is therein described. The defendant had en-
dotsed it in blank, and it was duly protested and notice was given.

The court overruled the objection to its admission, and to this,
and to the rejection of his demurrer, the defendant excepts. He
claims the right to file the demurrer under R. S.,c. 82,§ 19.
But the general provision there found, even if it were applicable
in this case would not be suffered to control the specific clauses in
the public laws of 1868, c. 151, § 6, designed to facilitate the
prompt administration of justice in the county of Cumberland ; and
not in any manner changed or affeoted by the revision of 1871.
But those clauses are not in any manner repugnant to R. S, c.
82, § 19. They serve only to limit the time within which a de-
murrer to the declaration or other pleadings of the defendant may
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be filed in the superior court except on leave granted, for good
cause, by the judge. That section (R. S.,c. 82, § 19,) does not
contemplate the filing of a demurrer to the declaration “at any
stage of the pleadings;” but only that either party may, with-
in the time allowed by law and the rules of the court, where the
process is pendirg, thus test the sufficiency of his adversary’s next
previous pleadings, and the demurrer shall always be joined, and
neither party allowed to retract, except upon special leave granted
within a time fixed after the final decision on the demurrer, and
upon payment of cost.

No reasonable construetion of R. S c. 82, § 19, will conflict in
any manner with the plain mandates of Public Laws of 1868, c.
151, § 6.

The ruling that the demurrer came too late was correct. The
question before the court then was:—“Did the defendant prom-
ise ¥’ not,—“Is the plaintiff’s declaration technically correct ?”
Lord C. J. Holt is reported (2 Str., 933) as saying “that he was a
bold man who first ventured on these general counts in assumpsit.”
This is the furthest venture in that line that has fallen under our
notice.

In view, however, of R. 8., c. 82, § 9, which prohibits the abate-
ment, arrest or reversal of any civil process or proceeding for want.
of form only when the person and case can be rightly understood,
and in view of the fact that there was in the account stated a suf-
ficient description of this draft to identify it and to exhibit the
ground on which the plaintiffs claimed to recover it, we think the
judge of the superior court was justified in receiving the draft in
evidence under this plea of the general issue, and, upon finding
all the facts necessary to entitle the plaintiffs to recover on it, in
rendering judgment for the amount as an item proved in the ac-
count. FHnceptions overruled.

ArprEroN, C. J., Warron, Dickerson, Danrorta and Virein,
JJ., concurred.

VOL. LXIIL ) 10
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JotrAM Varney vs. Henry M. Bowker.

No such officer as field-driver. Impounding certificate must clearly state cause.

There is no such town officer as field-driver known to, or recognized by, the
statutes of this State.

Impounded beasts may be replevied before they are advertised, as well as
after. '

A certificate lodged with a pound keeper by one signing it as field-driver re-
citing two causes for impounding, viz.: that the cattle impounded were
“found by him at large without a keeper, in the highways;”’ and the other
“in the inclosure of Bowdoin College in said town,” is defective, and fur-
nishes no justification to the impounder.

ON EXOEPTIONS.

RepLEVIN of four cows which, claiming to act in the capacity of
field-driver in Brunswick, the defendant took up as estrays in that
town on the third day of July, 1872, and committed to the town’s
pound, giving the pound-keeper a certificate of committal, describ-
ing the cows, and then saying that they were “taken up as estrays
in the highway of said town, and as being found at large by me,
the subscriber, without a keeper in the highways of said town,
and in the inclosure of Bowdoin College in said town, which are
the causes for impounding the same, and the said Henry M. Bow-
ker demands three dollars for forfeiture by law, and the unpaid
fees and charges for impounding the same,” &ec. The beasts
were taken by the defendant at eight o’clock in the morning, put
into the pound that forenoon, and replevied at nine o’clock that
evening before any advertisement of them had been posted.

For these reasons, the defendant alleged, in his brief statement,
that the cattle were not in his possession when the writ was serv-
ed on him, nor were they impounded so as to authorize a resort
to this process ; but the judge of the superior court, before whom
the matter came by appeal of the plaintiff from the municipal
eourt of Brunswick, ruled that the writ was not prematurely sued
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out, and that it properly ran against the defendant, whose certi-
ficate he held to be defective, in stating two causes of commit-
ment and in leaving it uncertain what number of the cows were
in the highway and what were in the college grounds; and there-
fore, that it afforded no justification to the defendant. Ie award-
ed the plaintiff nominal damages, and the defendant excepted.

Henry Orr, for the defendant.

These beasts were taken up as estrays, under R. 8., c. 23, § 11,
wandering part of the time in the highway and part of the time
upon the college grounds, which he mentions as descriptive of the
places where they were unlawfully roaming without a keeper, but
not as the reason for impounding them. That was done because’
they were estrays, which is a sufficient legal caunse.

George Barron, for the plaintiff.

Virein, J. In the certificate deposited with the pound keeper,
the defendant describes himself as “field-driver of said town,”
(Brunswick). But the statute of 1821, c. 128, § 1, which provided
for the annual election of “three or more suitable persons for field
drivers,” &c., was repealed by the statute of 1834, c. 137,§ 13,
since which time towns have not been required to choose any such
officers, nor are there any duties imposed upon such officers or au-
thority given them to impound. [fills v. Rice, 17 Maine, 187;
Eastman v. Hills, 18 Maine, 249. '

R. S, c. 23, 8§ 2 and 4, provide two distinct causes for the im-
pounding of cattle—§ 2 for the recovery of a forfeiture for being
“found at large without a keeper in the highways,” &c., and § 4
for the recovery of damages to land.

Section 8 provides what facts shall be stated in the certificate
of the impounder together with its purport.

Thus far the statute provides remedies for two wrongs—one, for
the injury and danger of the public, and the other a private in-
jury as when the beast is taken damage feasant. . These provis-
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ions are for the benefit of the public and the individual suffering
damages.

But § 11 is of a different character, and its provisions are intend-
ed for the benefit of the owner of the begsts. It anthorizes any
person to take up, “as an estray,” “any such beast” found (1) “in
any public way ;” or (2) “in his inclosure or possession.” When
thus found, the person taking up the estray may keep him “ten
days;” and “if no owner calls for him, commit him, with a certi-
ficate as described in § 8 to the pound-keeper of his town,” who
shall keep him till called for by the owner, “and all due charges
paid.”

It will be perccived that the owner is liable only for “all due
charges”—no “damages” or “forfeitures” as in cases under §§ 2
and 4.

The certificate is faulty in two respects. (1) It states two causes
for impounding—one because the cattle were “found by him at
large without a keeper in the highways,” and the other “in the
inclosure of Bowdoin College in said town.” For the latter cause
this defendant had no authority to impound—and (2) because he
claims a forfeiture, when he had no authority to claim it, but only
the “charges’ mentioned. : Exceptions overruled.

Warron, Dickerson, Barrows and Danrorta, JJ., concurred.

Jorn A. WarermaN, Judge of Probate,
v8.
James J. Hawkins, et als.

Provision in will—what is. Liability of executor for assets.
]

By his will a testator left certain real and personal estate to his widow dur-
ing her life and widowhood, to revert to his heirs upon her death or mar-
riage, and bequeathed the residue of his estate to his father. Two months
after the testator’s death, a child was born of his widow: keld, that the re-
versionary clause above mentioned was not a provision for the child, under
R. 8., c. T4, § 8, and that, by virtue of that section, she took the same share
in the estate thatshe would, had her father died intestate.
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The judge of probate can only be relieved of the duty cast upon him by R. S.,
c. 14, § 8, of assigning to a posthumous child its share of its father’s estate,
by provision being made specifically for the unborn child. He cannot
be disinherited, like a child living when the will is made, by its appearing
that the omission to name him was intentional.

The widow seasonably waived the provisions of the will intended for her
benefit ; held, that the child’s share was properly taken wholly from the
estate given to the residuary legatee.

That the executor has delivered the bequeathed property to the legatee of it,
before the birth of the child, is no defence to a suit brought for the child’s
benefit upon the executor’s bond, to obtain her share of it; especially where
the court of probate has made a decree, not appealed from, establishing and
assigning her share under R. S., c. '14, § 8.

ON EXCEPTIONS.

Desr, upon the bond of the executor of the will of the late
John P. McGlinchy, who died at Portland, February 2, 1869,
leaving his widow, enciente, and his father, surviving him. Two
months after her father’s death, Gertrude, the child for whose
benefit this suit is brought, was born. The decedent made his
will, January 7, 1869, by which Le gave to his wife the house,
land and furniture in Cape Elizabeth, where they lived, for her
natural life, if she remained unmarried; providing, however, that
“in case of her marriage the same is to become the property of
my heirs, and its use to revert to them; and, in any event, after
her decease, the same is to descend to my heirs.” This bequest
was expressed to be in lieu of dower. All the rest of his prop-
erty he gave to his father.

The widow seasonably waived the provisions made for her in
the will. This posthumous child, Gertrude, was the sole heir-at-
law of her father.

At a probate court, holden at Portland, on the first Tuesday of
June, 1871, upon a petition of this infant, representing the facts
hereinbefore stated, and that the executor, James J. Hawkins, upon
settlement of his account as such, at the probate court held the
preceding month, was found to have a balance of $557.39 in cash
in his hands, not needed for the payment of debts, nor specifically
devised, and that no provision was made for her in her father’s
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will, and praying that she might be declared his heir, and that said
sum be assigned to her, as her share of her father’s estate, and said
Hawkins be ordered to pay it to her. Conformably to the statute,
‘that court found and decreed her to be the heir of John P. Mec-
Glinchy, and the other facts as set forth in the petition, and as-
signed her two-thirds of the $557.39, balance in the hands of the
executor, being $371.50, which sum it directed to be taken from
this residuum “which otherwise would have been the share of Hugh
MecGlinchy.” No appeal was taken from this decree, nor was the
sum specified ($371.50) paid said Gertrude, though demanded May
6, 1872.

~ Prior to her birth, the residnary legatee had taken possession
of the personal property, with the consent of the executor.

The present proceedings were instituted to erforce payment of
this $371.50. The defendants, by brief statement under the gen-
eral issue, pleaded that the suit was not duly authorized, and a
performance of the conditions of the bond. The case was sub-
mitted to the presiding justice, with the right to except, who
found the foregoing facts, and that the suit was authorized, and
ruled that the child was not provided for in the will of her father,
and that her remedy was against the executor and not against the
residuary legatee, and thereupon ordered judgment for the pen-
alty of the bond, and execution to issue for $371.50, with interest
from May 6, 1872, and costs. The defendants excepted.

« William L. Putnam, for the defendants.

The reversion of the real estate, upon the death or marriage of
the mother, was a provision made for the child in the will; so the
probate court had no jurisdiction. Hugh McGlinchy had the right
to the possession of the property delivered to him by the execu-
tor, upon the same principle that the heir apparent enters upon
land descended, and receives the profits till the posthumous child
is actually born; for, non constat that it will ever be born alive.
3 Greenl. Cruise, 330. In the meantime the executor ought
not to enjoy the property,‘but should deliver it to the legatee;
having done so, the remedy is against the legatee for the specific
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property. R. 8., c. T4, § 8, provides that the share shall be taken
“from the devisees,” which is also equitable.

W. H. Vinton, for the plaintiff.

Barrows, J. One McGlinchy died February 2, 1869, leaving
a widow and father to whom he gave property in his will. Two
months after his death a posthumous child, for whose benefit this
suit on His executor’s bond is brought, was born.

The testator devised and bequeathed to his wife, dnrmg her life
and widowhood, his house and land with the furniture and other
personal property on the premises—to become the property of his
heirs upon her death or marriage. To his father he gave all his
other property, wherever found or situate, specifying all the prop-
erty in and about his store, and all his horses, wagons and teams.

The widow seasonably waived the provision made in the will
for her, preferring to take her dower and allowance.

On the first Tuesday of May, 1871, the executor settled his first
account, showing a balance remaining in his hands not necessary
for the payment of debts or expenses of administration, of $557.39.
Upon the first Tuesday of June following, the judge of probate
under R. 8., c. T4, § 8, decreed to the posthumous child, as not
being provided for in the will, the sum of $371.50, being two-
thirds of the balance aforesaid, to be taken from said residuum,
which would otherwise have been the share of the testator’s
father, the residuary legatee. The decree was in precise conform-
ity with the statute provision; for as the widow waived the pro-
vision made for her in the will, none of the property, whether
specifically bequeathed or not, could pass by the will to the preju-
dice of the claim of the posthumous child for her share; and under
these circumstances that share must, of necessity, all come from
that of the residuary legatee. The decree was not appealed from.
But upon demand made upon the executor in behalf of the child,
" he declined to pay over according to the decree, having allowed
the property to go into the hands of the legatee before the birth
of the child. The presiding judge, to whom the case was sub-
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mitted ordered judgment for the penalty of the bond, and execu-
tion to issue for $371.50, and interest from the date of the de-
mand and legal costs. '

The defendants except, claiming: ,

L. That the probate judge had no jurisdiction to make the decree,
because (they say) the child was provided for in the will, in the
clause which gives the reversion of the property devised to the
wife, to the heirs of the testator upon her death or marriage : and,

II. That, however this may be, the child’s remedy is against the
legatee, who has got the property, and not against the executor

“and his sureties. We are clear that neither point is well taken.

A child of a testator, born after his death, cannot, in any proper
sense of the term, be deemed “provided for in his will” by a gen-
eral devise of areversion to the heirs of the testator.

There is nothing in such a provision to suggest that the child
was thought of by the testator. The form of expression would
indicate the contrary. To relieve the judge of probate from the
duty imposed in R. 8., c. 74, § 8, there must be provision made
specifically for the unborn child. He cannot be disinherited like
a child, or the issue of a deceased child, when it appears that the
omission to refer to him was intentional. Unless he is “provided
for,” the conclusive presumption is that he was not expected, and
the law declares that he shall take the same share of his father’s
estate as if the father had died intestate. A general devise of a
reversion to the heirs of the testator constitutes no such provision.
It would rarely be available for the support of the child when
support is most. needed; and while the insufficiency of the pro-
vision in the will might not entitle the posthumous child to claim .
a distributive share, in order to bar him it must definitely appear
that some provision relating expressly to him was made. Nor
can the executor relieve himself, or his sureties, by ,éhowing that
he incautiously allowed the property to fall into the hands of the
legatee. He is responsible first and always for the proper appro-
priation of the estate to the discharge of all legal claims upon it.

When he settles his account, showing a balance to be legally
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disposed of according to the order of the judge, it is no sufficient
excuse for the non-fulfilment of the decree that he had misappre-
hended his daty in the premises, and had allowed the property to
go where it did not belong. Even though it may have gone
wrong with the consent of the judge of probate, founded on er-
roneous information as to existing facts, it will not relieve the
accountant and his sureties who are responsible throughout for
the correctness of his doings. Williams, J.,v. Cushing, Ex.,
34 Maine, 370. Frceptions overruled.

»

Arrreron, C. J., Warron, Dickerson, Danrorta and Viz-
61N, JJ., concurred.

Taomas O. WinsLow vs. Joun W. LanE.

Probable profits not a proper basis for damages.

In this case the defendant covenanted to use all reasonable and proper dili~
gence in the manufacture and introduction into the market of a patented in-
vention, and that he would pay for said patent five thousand dollars from
the net profits arising from the sale and manufacture thereof, as soon and
as rapidly as such profits shall be realized from said sale. For a breach of
the former covenant, the plaintiff would be entitled to at least nominal dam-
ages; if he would recover more the burden of proof is upon him to show
the amount. .

Probable profits are not a proper basis upon which to estimate damages and
therefore, under the testimony as reported in this case, nominal damages
only can be recovered. :

ON EXCEPTIONS.

Covenant BROKEN by alleged non-fulfilment of a written con-
tract entered into November 7, 1871, whereby, in consideration of
a conveyance to him of all the plaintiff ’s interest in a patent churn
and meat-chopper, the defendant agreed and bound himself to
“forthwith undertake the manufacture of the said patented inven-
tion, and the introduction of the same into the market,” and to
use all due diligence in doing so and to pay Mr. Winslow $5000
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from the net profits “arising from the sale and manufacture” of
these articles as soon and as rapidly as said profits are realized,
and in case of failure to use such diligence the assignment and
agreement were to be null and void. In case of disagreement, as
to whether or not a proper degree of diligence had been used,
there was a provision for a reference. The general issue was
pleaded in defence with a brief statement of performance, the use
of due diligence, a failure to realize any profits, and that no suit
was contemplated or authorized by the agreement, but suhmission
to referees with a pentlty of forfeiture of all right to the patent
and not of pecuniary damages. The plaintiff introduced testi-
mony to show alack of the requisite diligence on the part of the
defendant, his abandonment of the m‘anufacture, a refusal to refer
the question, and a rejection of an offer of $5000 for the right to
make and sell the churn and chopper in Illinois ; but did not show
the realization of any profits.
A nonsuit was ordered, to which the plaintiff excepted.

William H. Clifford, for the plaintiff.
C. W. Goddard, for the defendant.

Danrorrr, J. This is an action of covenant broken, in which
a nonsuit was ordered upon the plaintiff’s testimony. The first
covenant in the instrument sued upon is as follows. “Be it known
that I hereby agree and bind myself that I will forthwith under-
take the manufacture of the said patented invention and the intro-
duction of the same into the market, and that I will use all reason-
able and proper diligence in the prosecution of said manufacture
and introduction into the market.” There is evidence of the ad-
missions of the defendant that he did not use due diligence in the
matter, and other testimony tending to show that he declined
to have anything farther to do with the patent. This, standing
uncontradicted as it does, is sufficient to show a breach of the lat-
ter part of the covenant, and for this the plaintiff is entitled to
recover at least nominal damages. If he would recover more than
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this, the burden is still upon him to show that he has suffered
more. The five thousand dollars, agreed to be paid in the cove-
nant next following, cannot be taken as a measure of damages for
a breach of the first. The payment of the amount specified de-
pends upon the net profits arising from the sale. It may be that
the damages could not exceed the five thousand dollars, as that is
the extent of the plaintiff’s interest in the contract, but it ean
come up to that amount only when the profits equal that. It may
also be, that if in good faith the defendant might have realized
that, or any less amount, as profits, the damages would correspond
to such an amount. It is the profits, and that alone, in which the
“plaintiff has any interest, and some must have been made, or failed
to have been made through the fault of the defendant, before
plaintiff can recover more than nominal damages as above stated.
In the case as it now stands there is no proof of profits realized or
that might have been realized even with the greatest diligence. It
is not sufficient that profits might probably have been made. Such
profits are too uncertain and contingent, for a basis upon which to
rest an estimate of damages. It appears from the testimony that
the defendant had an offer of five thousand dollars for the State
of Illinois. But it does not appear from the agreement that he
was to sell territory, or that he was accountable for any profits aris-
ing from that source. His covenant was to use due diligence in
the manufacture and sale of the invention, and the other covenant
upon which rests his liability is, that he will pay as he realizes prof-
its from the sale and manufacture.

But were it otherwise, a fair construction of the contract re-
quires only the exercise of defendant’s best judgment in making
sales, and there is no proof that he did otherwise in rejecting this
offer, but inasmuch as his interest required all the sales that could
be advantageously made, the presumption is that in this respect he
acted in good faith.

For the breach of covenant proved in this case the plaintiff is
entitled to recover nominal damages at least, and such further dam-
ages as will equal an amount of profits which would have been
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realized from the manufacture and sale of the patented invention
named in the agreement sued, if the defendant had used such dili-
gence as he covenanted to do, if any such shall be proved, not ex-
ceeding five thousand dollars and interest from the time it should
have been paid according to the written agreement.

Ezxceptions sustained.

ArpreroN, C. J., Warton, Dickerson, Barrows and Virein,
JJ., concurred.

WirtLiam L. Brapiey vs. Horatio B. Pinkmam ¢f als.

Poor debtor’s bond includes officer’s fees.

The fees of an officer for service of an execution by arrest of the defendant
are properly included in “the sum due thereon,” which is to be doubled to
fix the penalty of the bond to be given by the debtor to obtain his release
from such arrest, under R. S., c. 113, § 24.

ON EXCEPTIONS.

Debt on a bond given to obtain Pinkham’s release from arrest
on an execution against him in favor of the plaintiff issued by the
superior court upon a judgment entered up November 29, 1872,
for $144.66 debt, and $13.03 costs. He was arrested January 10,
1873, on the first execution, and the officer charged his fees for
service at $2.90, which was included in the amount doubled to
arrive at the penalty of the bond whieh was thus fixed at $321.48.
No attempt at performance of either of its conditions was made
but the defendants now contended that it was a common law bond
.and asked to have it chancered because the fees for arrest were
included in determining the penal sum, whereas the statute R. S.,
-e. 113, § 24, provides that this shall be only double the sum due
-on the execution.

The justice of the superior court, where this question arose, ruled
that this was a good statute bond. The defendants excepted.
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Henry Orr, for the defendants. :

Under the former revision this would be a good statute bond ;
but under the present one the phraseology is different and this is
not conformable to the existing law. Nor does R. S, c. 113, §
25, help the plaintiff, since that only contemplates a miscalculation
in doubling correct items, not the inclusion of improper items.
Ross v. Berry, 49 Maine, 434 ; Call v. Foster, Id., 452. It is
intended to cover mistake of fact, not errors of law. '

The officer’s fees are not due on the execution. They are inde-
pendent of it, and are a debt from the plaintiff to the officer.

Weston Thompson, for the plaintiff, A

The officer’s fees for arrest upon an execution are part of the
sum due thereon, and are to be included in the computation by
which the penalty of the bond is determined. The R. 8., of 1857,
c. 113, § 22, provided that the bond should be for double the sum
for which the debtor was arrested, which defendants’ counsel ad-
mits includes service of the execution. That section was never
amended till 1871, and the last revision adopts a different phrase-
ology merely for condensation, not to effect a change of the law.
The language of the precept expresses this idea. It commands
him, besides the sums specifically named as debt and as costs up
to the time of judgment, also to satisfy himself for his own fees
out of the debtor’s property taken on execution. Hence, they are
part of the sum due thereon; and the statute provides for their
recovery in a suit on the bond. The variance is less than five per
cent. of the execution; therefore, it is immaterial. Before the
passage of the law of 1868 which is now R. 8., ¢. 113, § 25, the
inquiry was whether or not there was any variance from the true
amount ; now, it is how much is the variance, if any; and if less '
than five per cent. it does not in any way affect the validity of the
bond. It is absurd to say that a statute enacted because of the
construction given in the cases in 49 Maine Reports did not change
the law.

Arrreron, C. J. This is an action of debt on a poor debtor’s
bond given to obtain release from arrest on execution.



166 WESTERN DISTRICT, 1874.

Bradley v. Piﬁkham.

The bond is in double the amount of “the debt, interest, costs
and fees arising on said execution.” It is insisted that this isa
bond at common law and therefore the subject of chancery because
the officer’s fees constitute a portion of the sum, in double of which
the bond was given.

By R. S., 1857, ¢. 118, § 22, “when a debtor is arrested or im-
prisoned on exteution issued on a judgment in a civil suit, he may
be released by giving bond to the creditor in double the sum for
which he is arrested or imprisoned,” &ec. ‘

By R. S, c. 113, § 24, “when a debtor is arrested or im-
prisoned on execution, he may be released by giving bond to the
creditor in double the sum due thereon,” &ec., one of the conditions
of the statutory bond being to “pay debt, interest, costs and fees
arising in said execution.”

Tt is conceded that the bond would be a good statute bond un-
der R. 8., 1857. It is denied that it is so under the provisions of
R. 8., 1871.

The section (24) authorizing the giving of a bond for the re-
lease of a debtor from arrest or imprisonment on execution as-
sumes a previous arrest or imprisonment from which release 1is
thereby to be had. The officer, by the mandate of the execution
after satisfying the debt and cost “of the goods, chattels or lands
of the said debtor,” is authorized to satisfy himself for his own fees,
which are so far due that their payment is necessary for his dis-
charge from arrest or imprisonment—or if a bond is given, one
of its conditions is required to be, to “pay the debt, interest, costs
and fees arising in said execution.” In case the debtor fails to
fulfill the condition of his bond, judgment in a suit thereon is to be
rendered, by § 40, “for the amount of the execution, costs and fees
of service, with interest thereon against all the obligors,” &e.

The insertion of the officer’s fees as a component part of a bond,
one of the conditions of which, in case of forfeiture, is that they
shall be paid, can hardly be regarded as destructive of its statutory
character, especially when in case of suit on the bond, the statute
requires that the judgment should include such fees.
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The change in the phraseology of the statute was for the pur-
pose of condensation, not for that of effecting any alteration in its
meaning. Exceptions overruled.

Warron, Dickerson, Barrows, Virein and PrrErs, JJ., con-
curred. \

CumBeErRLAND Bone Company vs. Atrwoop Leap CoMmPANY.

Of the mutual assent necessary for an agreement.

The defendants promised to furnish to the plaintiffs sulphuric acid for their
“works.” Neither the terms of payment nor the time for which the ar-
rangement should continue, was agreed upon ;—Held, that either side to the
contract could terminate it at pleasure,

ON REPORT.

AssumpsiT upon an agreement said to have been entered into
on the third day of May, 1870, at Cape Elizabeth, between these
two corporations, there located, the plaintiffs being engaged in the
preparation of superphosphate of lime, in the course of which they
had occasion to use large quantities of sulphuric acid, the making
of which was part of the defendants’ business. The declaration,
as originally drawn, alleged that, in consideration of the plaintiffs’
promise to buy of the defendants all the “chamber acid” required
in the prosecution of the Bone Company’s business, the Lead Com-
pany agreed to sell the same to them, at a price stated, to be of a
specified quality and strength, for a term of five years from the
third day of June, 1870, being the time for which the Bone Com-
pany had hired certain premises, across the street from those of
the Lead Company, payment for the acid to be made monthly, or
sooner, after the delivery of the acid, if the defendants should re-
quire ; that the Bone Company, relying upon this arrangement,
went on making superphosphate, and constantly increasing its
production and sales, until January 1, 1873, the Lead Company
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furnishing and the plaintiffs receiving and paying for all the
“chamber acid” required in this business, under said agreement ;
but that from and after the day last mentioned, the Lead Com-
pany refused tofurnish acid of the stipulated strength and kind, and
in the quantity needed, and on the eleventh day of June, 1873,
refused to supply the Bone Company with any more acid at all,
to the great injury and interruption of the plaintiffs’ business,
and to their damage in the sum of twelve thousand dollars.

The plaintiffs subsequently moved to amend their declaration by
striking out the statement that the defendants agreed to furnish
what acid they required for five years and insert that they were to
supply whatever quantity was required, till either party should
terminate the agreement, which the defendants did not do till June
11, 1873.

~The general issue was pleaded in defence, with a brief statement
that the supposed agreement was not in writing, nor to be perform-
ed within one year, and that the acts of the plaintiffs had excused
performance of it by the defendants. It appeared in evidence that
the Bone Company removed their works from Duck Pond, where
they commenced operations in 1863, to the grounds of the Kero-
sene Oil Company, in Cape Elizabeth, opposite the defendants’
manufactory, in the spring of 1870 ; that they made the change
with an expectation of having the acid needed for their business
from the Lead Company’s chambers, and that a pipe was laid
under the street through which the chamber acid ran, by force of
gravitation, from the defendants’ factory to that of the plaintiffs ;
and that all that was required was thus supplied till the spring of
1873, when other contracts were made by the Lead Company with
large manufacturing establishments in Lewiston and elsewhere
that exhausted their producing capacity, and prevented their fur-
nishing any acid to the Bone Company. The reason for entering
into other engagements was an expectation that the plaintiffs would
discontinue their business, owing to heavy losses of southern cus-
tomers. '

There were various conversations between the presidents of the
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two corporations before the Bone Company moved to Cape Eliza-
beth, but it was contended that letters which passed between them
in May, 1870, established the contract. That of Mr. Goodale, for
the Bone Company, dated May 3, 1870, commenced thus :—“To
avoid forgetfulness or misapprehension of the arrangement in
regard to acid, let me here note what I understood ‘to be agreed
upon, and please advise me if it be correctly stated, viz: That the
Atwood Lead Company will farnish the Cumber]and Bone Com-
pany what sulphuric acid may be required, from the chambers, of
strength from 42° to47°, . . .. Settlements for acid by Cum-
berland Bone Company monthly, &c., as heretofore.” .

To this Mr. Atwood, for the Lead Company, on the ninth day
of May, 1870, replied :—“Yours of the third instant is at hand,
contents noted. Your statement of the agreement in regard to
acid is the same as I understood it, with the exceptions of the
terms of payment which I did not intend to settle, but leave for
our treasurer to arrange.”

Submittted to the court for determination.

8. 0. Strout and H. W. Gage, for the plaintiffs.

The amended declaration sets out a contract not within the stat-
ute of frauds, since the contingency upon which it depended was
liable to happen within a year. Brown on the Statute of Frauds,
§§ 274, 275, 276. The letters were a sufficient reduction of the
contract to writing. Id., §s 346—353 ; Salmon Falls Company
v. Goddard, 14 Howard, 446.

Strout & Holmes, for the defendants.

If, as the amended declaration states, the arrangement was de-
terminable at the pleasure of either party, then a refusal to fur-
nish acid enough was as much a termination of the agreement
specified as a refusal to furnish any.

Prrers, J. The defendants were furnishing to the plaintiffs
sulphuric acid for their “works.” There was some general under-
standing about it, but no contract that was binding. The parties

VOL. LXIIIL. 11
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undertook to have a contract in writing. The plaintiffs made a
proposition, communicated by letter. The defendants replied,
accepting it, with the exception of the terms of payment, which
were to be arranged. They never were arranged. In this corres-
pondence no time was named, during which the acid should be
furnished by the one side and taken by the other. We think that
no binding executory agreement was entered into. Either side
could retire from such an arrangement, whenever they pleased.
There was not a perfect assent of the parties. Prof. Parsons says,
“it becomes a contract only when the prpposition is met by an
acceptance which corresponds to it entirely and adequately.” It
is evident enough that a complete and established agreement of
parties was not negotiated by the correspondence and other testi-
mony in the case. Jenness v. Mt. Hope Iron Company, 53
Maine, 23. The action, either in the original or amended form,
is not maintainable. Plaintiffs nonsuit.

Arpreron, C. J., Warrow, Dickerson, Barrows and Virelw,
JJ., concurred.

Isaac Dyer vs. Lutaer Frrcm et als.
Right of party to compensation, where contract is ambiguous.

By written agreement between these parties, the defendants repaired, used
and occupied the plaintiff’s canal. They were to collect and account for
the tolls of all merchandise, including their own; and, “after deducting
all costs, expenses and charges for repairing and running said ecanal,”
were to pay the net profits to the owner. A subsequent clause provided
that the defendants should account for and pay over ‘‘the whole of said re-
ceipts, after deducting the expenditures in making said repairs.” Held,
that the defendants were entitled to retain from the tolls received by them
a suitable compensation for their supervision of the canal and its repairs,
though no express stipulation to that effect was to be found in the contract.

Reading the instrument by the light of all the attending circumstances—es-
pecially considering the subject matter, its extent, liability to need repairs,
and the consequent necessity for constant supervision—the object in view,
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that the canal should be made and kept available for public use, and that
the defendants received no special benefits from their responsibility; the
court think a reasonable construction requires the allowance to the defend-
ants of the amount fixed by the auditor, for their superintendence of the
‘canal and its operations during the season it was under their charge.

ON REPORT.
Assumesr, submitted upon the report of an auditor. The
facts are given in the opinion.

Mattocks & Fox, for the plaintiff,

8. C. Strout and H. W. Gage, for the defendants.

Vireiy, J. The plaintiff, owning three-eighths of the Cumber-
land and Oxford Canal, granted the defendants written permission
to repair, use and occupy it during the season; to collect and ac-
count for tolls upon merchandise transported thereon by and for
themselves as well as others; to keep and render a true account
of their transactions; “and after deducting all the cost, expense
and charges for repairing and running said canal,” to pay the
plaintiff “one full three-eighths part of the net receipts and earn-
ings derived from the use and occupation of said canal,” and the
remainder to the owners of the other five-eighths, “in full compen-
sation for the license and permission given.”

In consideration thereof, the defendants agreed to “keep a just
and true account of all moneys expended in making the necessary
repairs, and also of all moneys received for tolls or revenue upon
and for the use of said canal, as well as that due and payable up-
on all goods and merchandise transported by or for themselves,”
render to the plaintiff and other owners a true account of such
expenditures and receipts, “and pay over to said Dyer three-eighths
part of the whole of said receipts after deducting the expendi-
tures in making said repairs.”

Although the parties took pains to reduce their agreement to
writing, they do not understand it alike in one respect. Of this
matter of difference the contract makes no express mention. But
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the defendants, calling attention to the clause in the first part of
the contract relating to the mode for ascertaining what they are
to pay, claim that they have a right to deduct as ‘“cost, expense
and charges for repairing and running said canal,” a reasonable
sum (which the auditor finds to be $640) for superintending the
operation.

On the other hand, the plaintiff, turning attention to the clause
relating thereto in the second part, contends that the defendants
thereby expressly and unqualifiedly agree to pay him an aliquot
part “of the whole receipts, after deducting the expenditures” for
“repairs” alone.

But upon examination of all its provisions, and giving effect to
all—reading the whole instrument by the light of all the attend-
ing circumstances; especially considering the nature of the sub-
ject matter—its extent, liability to need repairs and the consequent
necessity for constant supervision; the object in view—that it
should be kept open for the use of the public for whose benefit it
was incorporated ; together with the fact that the defendants re-
ceive no special benefits for their responsibility, but are bound to ‘
account for all tolls upon “all goods and merchandise transported
by or for themselves,” the same as upon those of all other persons
—we think a reasonable construction requires the allowance to
the defendants of the sum found by the auditor for their superin-
tendence of the operation during the season.

The plaintiff’s counsel do not urge their objection to the four
other items. Therefore, by the terms of the report, the entry
must be Judgment for plaintiff

Jor$191.83 and interest
Jrom December 28,1867.

Arprrron, C. J., Warrton, Dickerson, BArrows and Prrers,
JdJ., concurred.
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Evidence—when secondary is admissible.

The burden is upon the plaintiff to prove that neither of duplicate bills of
lading can be produced, before introducing parol testimony of the contents.
If he offers the latter, and it is received, the presumption is that he satis-
fied the court of his inability to procure either part; which presumption is
notovercome by the fact that the defendant, a shipmaster, delivered his part
to one of his owners at the end of the voyage, ten years before.

If the plaintiff thinks this copy is still in existence, it is his duty to summon
the owner to produce it; if he does not do so, he cannot except to the intro-
duction by the defence of parol testimony of its contents, to rebut like evi-
dence introduced by himself,

ON EXCEPTIONS. v

AssumpsiT to recover a hundred dollars said to have been col-
lected by the defendant for the plaintiff, but retained by the latter,
contrary to the terms of a bill of lading, executed in duplicate by
the plaintiff and the owners of a brig of which the defendant was
master. Having introduced testimony tending to show the loss of
the bill of lading delivered to him, the plaintiff was allowed to
prove its contents by parol. Captain Fredericks, when called as
a witness in his own behalf, testified that he gave his copy to
Charles M. Plummer, one of the owners of the brig, at the end of
the voyage, ten years ago. Both parts were conceded to be alike.
The defence, without calling Plummer to show the loss of the
paper given him, were permitted to show by the captain and an-
other witness, the contents of the bill of lading, the plaintiff ob-
jecting that this should not be done till the defendant had proved
the loss of the copy left with Plummer, or the impossibility of com-
pelling his attendance with it. The verdict was for the defend-«
ant, and the plaintiff excepted to the ruling admitting this tes-
timony.
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Mattocks & Fox, for the plaintiff.
Strout & Holmnes, for the defendant.

Rescrrpr.

When the plaintiff offers parol evidence of the contents of a
bill of lading upon which he relies, originally executed in dupli-
cate, the burden is upon him to show that neither of the parts can
be produced. If the parol testimony which he offers is received,
the presumption is that he has satisfied the court of this; and
where there is no ground for suspicion that either part is in the
possession or under the control of the defendant, that presumption
is not overcome by the naked fact that the defendant, a master of
a vessel, testifies that one of the parts was once in his possession
and was delivered by him to one of the owners of the vessel at
the end of the voyage, ten years previous to the trial.

If the plaintiff believes that there is a reasonable probability
that the ship’s bill thus referred to can be produced it is his duty
to move the court for leave to summon the owner to produce it.’

If he does not do this, the burden being upon him to account
for the non-production of other of the bills, he cannot object
to the defendant’s use of parol testimony to rebut the same kind of
evidence adduced by himself. Lzceptions overruled.

Isaac J. Duxx vs. Cmaries P. Hir.
Nul tiel record is the proper plea lo a domestic judgment.

Nil debet, pleaded to a domestic judgment, is demurrable. The proper plea is
nul tiel record.

O~ ExcepTioNs from the superior court.

Desr on a judgment of the superior court, to which the defend-
ant pleaded that he did not owe, and filed a brief statement of
payment and fraud. The plaintiff demurred to the plea.. The de-
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murrer was joined and sustained, and the plea adjudged bad ; to
which the defendant excepted.

M. P. Frank, for the defendant.
T. T. Snow, for the plaintiff.

Arpreron, C. J. This is debt on a judgment recovered be-
fore the superior court for the county of Cumberland, to which
the defendant has pleaded nil debet. To this plea a demurrer has
been filed. )

It is well settled when the action is grounded on a record or
specialty that nil debet is no plea. This rule is the result of the
authorities. Bullis v. Giddens, 8 Johns., 82. The proper plea
is nul tiel record, when the judgment upon which the action is
brought was recovered before a court of record of this State.

" Exceptions overruled.

Warron, Dickerson, Barrows, Virery and Prrers, JJ., con-
curred.

WiiLiam H. Frssenpen vs. Forest Paprer CoMPANY.
Recoupment—must be between the partics originally contracting.

The plaintiff repaired for the defendants certain machines originally made by
a firm of which Fessenden had been a member ; Aeld, that the company could
not have deducted from the cost of the repairs anything on account of de-
fects in the original construction of the articles.

Ox greporr from the superior court.

AssUMPSIT Upon an account annexed for repairs made by the
plaintiff for the defendants upon two bleaches, which were origin-
ally manufactured for the paper company by the firm of Charles
Staples and Son, in which firm Mr. Fessenden was then a partner,
succeeding to its business upon the dissolution of the partnership.

..
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The defendants claimed that these bleaches or boilers were not
constructed properly, nor according to contract, when made ; and
claimed to deduct the damages, alleged to have thence arisen, to
the corporation from the plaintiff’s bill for repairs. Their right to
do so was submitted to this court.

J. D. & F. Fessenden, for the plaintiff.

An unsettled claim against a firm cannot be set off or recouped
against a debt due one of the partners, even if it arises out of the
same transaction. R. 8., c. 82, § 50; Banks v. Pike, 15 Maine,
269 ; Adams v. Ware, 33 Maine, 228 ; Bridgham v. Tileston, 5
Allen, 371 ; Hunt v. Pierpont, 27 Conn., 301 ; Milliken v. Bart-
lett, 37 Penn., 456. '

William L. Putnam, for the defendant.

Fessenden was individually liable to make good the obligations
of the firm of which he was a member and to which he succeeded ;
which liability might be enforced against him alone by other par-
ties, by equitable set-off. ZTucker v. Oxley, 5 Cranch, 34, as ex-
plained in Gray v. Rolls, 9 Bank. Reg., 840. It is not a strict
statute set-off, but matters arising out of the same transactions.
Reab v. JJ[cAllz'ster', 8 Wend., 117; 2.Story’s Eq. Jur., § 1436;
Moody v. Towle, 5 Maine, 415 ; Burnham v. Tucker, 18 Maine,
179 3 Dorr v. Fisher, 1 Cush., 271.

Rescrrer. : :

The plaintiff and others manufactured certain articles for the
defendants who paid the price therefor, although some defects of
manufacture existed therein. This plaintiff, under his individual
contract with the defendants, repaired the articles, and thereupon
brings this suit to recover for such repairs. The defendants can-
not have deducted from the sum due him anything on account of
their claim for over-payment to the original manufacturers.

Therefore, there must be
Judgment for the plaintiff.
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Granp Trunk Ramwway Company
V8.
Maria M. Latnaum, Administratrix.

Liability of servant to master for consequence of misconduct. Practice.

A servant is liable to an action at the suit of his master, when a third person
has brought an action and recovered damages against the master for inju-
ries sustained in consequence of the servant’s negligence or misconduct.

The servant is liable for the costs and counsel fees in such suit, incurred in
the defence, he having been notified of its pendency, and having requested
his master to defend.

A requested instruction must be correct in its entirety; otherwise, it is prop-
erly refused.

ON EXCEPTIONS.

AssumpsIT to recover the amount of a judgment recovered by
David W. Benson and wife against the Grand Trunk Railway
Company, together with the costs and expenses of the corporation
in.defending against that suit, which was brought to obtain dam-
ages for the maltreatment of the female plaintiff, and the miscon-
duct of the defendant’s intestate, Addison A. Latham, then a con-
ductor upon said railroad, having charge of its train upon which
Mrs. Benson was a passenger. The verdict there was in favor of
Mr. and Mrs. Benson for $475. The whole expense of that case
to the Grand Trunk Railway Company, including the verdict,
costs, its counsel and witnesses’ fees, &c., was $792.20. Upon the
trial of the present action, the judgment in that case was put in
evidence, and the only witness called upon the stand (the attorney
for the railway company) detailed substantially the evidence upon
which it was obtained ; that it was on account of Latham’s gross
misbehavior toward Mrs. Benson, repeatedly calling her a liar,
&e., &c. The witness added that he told the deceased that the
company would hold him liable to reimburse them, and advised
him to settle, but Latham thought this could not be done for any
reasonable sum, and requested that a defence be made, which was
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done, he attending the trial, suggesting questions to be asked, tes-
tifying himself, &c. "The controversy between him and Mrs. Ben-
son arose from her claiming the right to ride to West Paris upon
a ticket which, he said, only entitled her to be carried to South
Paris, the difference in distance being nearly ten miles. The
jury returned a verdict for the whole expense incurred by the rail-
way company relative to the Benson suit, including counsel fees,
costs, &e.

At the plaintiffs’ request the jury were instructed that, “an
employer may recover in an action against his servant for all the
loss and damage caused by the servant’s breach of duty. It was
the duty of Latham, in the exercise of his vocation as conductor,
to treat all passengers civilly and respectfully; and if he failed to
do s0, and in consequence of such failure his employers sustained
loss and damage, he is liable for all the loss and damage so sus-
tained.” :

The defendant asked the court to rule, “That this action cannot
be maintained; that, if maintainable, the plaintiffs cannot recover
for counsel fees and disbursements in conducting the suit, Benson
v8. Grand Trunk Railway Company; or, necessarily, the amount
of the judgment paid by them, but only the actual damage to,
Mrs. Benson, caused by the improper conduct of Latham, if any
there was.”  The court declined so to rule, and the defendant
excepted to the instruction given, and to the refusal to give those
requested by her counsel.

8. C. Strout and H. W. Gage, for the defendant.

No written demand made on defendant, as administratrix, thirty
days before suit, and none proved, as required by R. S, c. 87, §
12, as amended by Public Laws of 1872, c. 85, § 12.

. The deceased was never notified to defend the Benson suit, or
given any opportunity to assume charge of the defence. There-
fore this is not like the cases of Veazie v. Penobscot R. R. Co.,
49 Maine, 119, and Portland v. Richardson, 54 Maine,46. The
talk was with the counsel of the railway company, in the course
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of his prosecution of the defence for the corporation; otherwise,
if it was as Latham’s counsel, it could not be given in evidence.
Latham should have been offered the opportunity and invited to
defend, to have the judgment binding upon him. Freeman on
Judgments, § 181; Zurpin v. T/wmas, 2 Hen. & Manf., 139;
Davis v. Wilborne, 1 Hill, 28; Paul v. Whitman, 3 W. & S,
407; Sampson v. Chelsea, 22 Cal., 200; Thrasher v. Haines, 2
N. H., 443; Jones v. Steele, 50 Barb., 397.

In cases where punitive damages are recoverable it does not
follow that the party responsible over is liable for the full amount
of the original judgment ; because this class of damages is based
partly upon the wealth of the defendant. Goddard v. @. T. Ry.
Co., 57 Maine, 221.

Shall a poor employee be held responsible for punitive damages,
based upon the millions of property owned by his emploger ¢

Mrs. Benson received no actual injury; the damages were en-
tirely punitive.

In an action of trespass, or trespass on the case, the estate of a
" deceased person is liable only for actual damages. R.S., c. 87,
§ 9. Shall more than this be recovered indirectly, sunply by
changing the form of action ?

The verdict was erroneous, in that it included counsel fees.
Sedgwick on Damages, *78, *96; Bernard v. Poor, 21 Pick.,
378; Reggio v. Braggiotti, 7 Cush., 166; Cushman v. Blan
ckard 2 Maine, 266.

J. & E. M. Rand, for the plaintiffs.

"The Benson suit settled that Latham’s conduct to Mrs. Benson.
was a clear breach of duty; whatever damages his employers.
thereby sustained were recoverable from him, and he was liable to.
make full indemnity. Story on Agency, § 217 ; Askley v. Root,
4 Allen, 504, and cases there cited. Proprietors of Locks and
Canals v. Lowell Horse Railroad Co., 109 Mass., 225. The
record of the Benson judgment established liability and amount;
and parol evidence was admissible to show the grounds of deci-
sion. Merritt v. Morse, 108 Mass., 275.
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Avererow, C. J. A judgment was recovered against the
plaintiff corporation for the misconduct of the defendant’s intes-
tate—a servant in their employ. This suit is brought to recover
compensation for the loss and injury by them sustained in conse-
quence of such misconduct.

The presiding justice instructed the jury that an employer
might recover in an actionagainst his servant for all loss and dam-
age caused by the servant’s breach of duty, and that it was the
duty of Latham (the defendant’s intestate) in the exercise of his
vocation as conduetor, to treat all passengers civilly and respect-
fully ; and if he failed to do so, and in consequence of such fail-
ure his employer sustained loss and damage, he is liable for all
the loss and damage so sustained.

Every servant is bound to take due care of his master’s prop-
erty entrusted to him. If guilty of gross negligence, whereby it -
is injured, he is liable to an action. So, too, if guilty of fraud or
misfeasance, whereby damage has acerued to his master.

A servantis liable to an action at the suit of his master, when
a third person has brought an action, and recovered damages
against the master, for injuries sustained in consequence of the
servant’s negligence or misconduct; and in such action against
the servant, the verdict against the master, in the action brought
against him, is evidence as to the guantum of damages, though
not, according to some of the English authorities, as to the fact of

~ the injury. Smith’s Master and Servant, 66.

The evidence shows that Latham was notified of the pendency
of the suit against the plaintiffs; that he was present and a wit-
ness at the trial; that he was advised and requested to settle; and
that the defence was made by the plaintiffs at his request, and that
he was fully informed that he would be held responsible for the
amount recovered against the plaintiffs. The principles estab-
lished in Veazie v. Penobscot R. R. Co., 49 Maine, 119, and in
Portland v. Richardson, 54 Maine, 46, are applicable to the case
-at bar.

The defendant’s counsel requested the court to instruct the jury
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that the plaintiffs could not recover for counsel fees and disburse-
ments in conductingthe suit against the plaintiffs ; or, necessarily,
the amount of the judgment paid by them, but the only actual
damages to Mrs. Benson, (the plaintiff in that suit) caused by the
improper conduct of Latham, if there was any.

This instruction the court declined to give.

The defendant’s intestate had been guilty of gross misconduect.
It was his duty to settle the suit brought against his employer for
damages caused by such misconduct. Instead of so doing he re-
quested that a defence should be made. Having requested the
plaintiff to defend, and being present at the trial as a witness, he
cannot object to the costs and expenses which accrued in conse-
quence of complying with his request.

The instruction, as requested, should not have been given. It
is unnecessary to consider the other portion of the requested in-
struction, for it is not the duty of the court to dissect a request
and eliminate its errors. Itis sufficient, therefore, that the re-
quest, in its totality, was erroneous. It is not, therefore, impor-
tant to discuss the residue. Exceptions overruled.

Warron, Dickerson, Barrows and Prrers, JJ., concurred.,

GrorgeE C. Prrrins vs. Joun W. MoDvurrEE.

Attorney’s statute qualifications must be proved, to recover for his serviceé.

An attorney at law cannot recover for professional services, without proof of
the qualifications required by statute ; evidence that he is a practicing lawyer
in this State is not sufficient; but he may recover for disbursements.

An objection, upon this ground, to his right to recover, is not too late, when
taken after the arguments, but before the charge of the judge.

ON REPORT. : :
AssuMpsiT on account annexed, amounting to $95.83, of which
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875 were for professional services rendered by the plaintiff, as an
attorney at law, to the defendant in his suit against one Bruce,
and the balance for disbursements in the same case. The defence
was that Mr. Perkins agreed to make no charge unless successful,
and that Bruce was the prevailing party. The plaintiff denied
making any such arrangement, and this was the issue tried and
argued to the jury ; but as the judge was about to give the charge
he was requested by defendant’s counsel to instruct the jury that
“the plaintiff, not having proved that he possessed the qualifica-
tions, had taken the oath and paid the duty referred to in R. S.,
e. 79, § 20, was not entitled to recover for his professional services.”
The position of the case, at the time this instruction was asked
for, was this: the plaintiff had testified that he was an attorney at
law, practicing in Portland, was employed by the defendant, &e.,
as appeared by the dockets of the superior court, introduced in evi-
dence, showing the name of Mr. Perkins under the action of Me-
Duffee v. Bruce, and in several other cases. The papers in the
Bruce suit showed that Mr. Perkins joined the issue and signed
the exceptions as attorney. He contended this was sufficient evi-
"dence to go te the jury, and that the course pursued during the
trial was a waiver of the objection. Thereupon it was agreed that
these questions should be reserved for the determination of the
full court, submitting that of damages to the jury, who assessed
them at ninety-seven dollars and twenty-six cents. Judgment is
to be rendered as the law requires.

George C. Perkins, pro se.
The objection cgme too late. Smith v. Keen, 26 Maine, 422.
1t was waived by implication. Zewis v. Monmouth Ins. Co, 52
Maine, 498 ; Lawrence v. Chase, 54 Maine, 199.

M. P. Frank, for the defendant.

This case is like that of a public school teacher. Jose v. Moul-
ton, 37 Maine, 367. Or of a physician. Zhompson v. Hazen, 25
Maine, 104 ; Jackson v. Hampden, 20 Maine, 40. Or any person
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who is licensed. State v. Crowell, 25 Maine, 171; State v.
Chlurchill, 1d., 306 ; 1 Greenl. on Ev., § 79.

Perers, J. The plaintiff cannot recover for so much of his
account as consists of professional services rendered by him as an
attorney and counsellor atlaw. The statute forbids it. R. 8.,
c. 79, § 20, reads thus: “no person commencing practice as an
attorney or counsellor at law in any other State or place, or in any
court in this State, without the qualifications, oaths, and payment
of the duty aforesaid, shall be entitled to demand or receive any
remuneration for his professional services rendered in this State.”
The plaintiff produces no evidence that he has the qualifications
required.

The necessity of such evidence was not dispensed with by the
defendant, by allowing the plaintiff to prove, without objection,
that he has been a practicing lawyer here or elsewhere. It does
not follow that he can recover for professional services because he
has been in the habit of rendering such services. Proof that he
has appeared upon our dockets, does not show that he was author-
ized to do so. The facts do not go far enough to prove what
the statute requires, either directly or indirectly. It was just
such a case as this, (if the defendant was not legally admitted to
practice) that the statute was designed to hit. It is aimed express-
Iy at a person practicing “as an attorney or counsellor at law,”
who does not possess the prescribed qualifications.

Nor does the objection to the plaintiff’s right of recovery come
too late in the trial. He should be prepared for it ; or, if surprised
by the point, should have asked for delay, to obtain the necessary -
evidence, if obtainable. It would be too stringent a rule of practice,
to exclude a party from the right of raising a point, after argu-
ment and before the charge, when fairly presented by the evidence.
This court has gone in that direction no farther than to decide,
that a losing party cannot avail himself of a point of law, not
raised at the trial, as a ground of setting aside a verdict, on a mo-
tion for a new trial.  Whittaker v. West Boylston, 97 Mass., 273;
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Lowrence v. Chase,54 Maine, 199. The earlier doctrine was not
as stringent as this. See Goddard v. Outts, 11 Maine, 440.
The plamtlﬁ' can recover the amount of his disbursements.
Defendant defaulted for
$20.83, and interest
Jrom date of writ. -

Arrreron, C. J., Warton, Dickerson and Virein, JJ., con-
curred.

Joanna Huston, Libellant, vs. StepuEn Husron.

Demurrer. Divorce:—what are sufficient allegations in libel. Pleading.
Practice.

When the allegations in a libel for divorce are sufficient to give the court ju-
risdiction of the case, and to grant a divorce under its discretionary power,
the libellee cannot avail himself of merely circumstantial omissions to de-
feat the libel by demurrer. )

If, in such case, the libellee desires greater particularity of statement, he
should move the court, at nisi prius, to order the libellant to furnish it.

ON EXOEPTIONS.
The respondent demurred to the libel for divorce given below.
His demurrer was joined and overruled, and he excepted.

“To taE HoxoraBLE Justice of the supreme judicial court, next
to be holden at Portland, within and for the county of Cumber-
land, on the second Tuesday of April, A. D. 1874.
Respectfully represents Joanna Huston, wife of Stephen Hus-

ton, of Falmouth, in our county of Camberland, that she was mar-

ried to said Stephen by Rev. Sargent Shaw, in April, A. D.1837.

That for more than thirty years she and her said husband have

lived together as man and wife in said Falmouth, where they have

accumulated a fair property, though at the commencement her said
husband was largely in debt, and where they have raised a large,
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and she fondly hopes, a likely family of children. That she hasat
all times been true to all her mgrried rites, vows and obligations,
and has been to her said husband a true, chaste and faithful wife ;
but her said husband, being wholly regardless of married vows
and obligations, has from time to time during all these years, so
conducted as to render her married life exceedingly unpleasant,
and one of great hardship ; but nothing sufficiently serious occurred
to be mentioned now, until about thirteen years ago her said hus-
band introduced into his and her house and family a certain Eng-
lish woman of loose, lewd and lascivious behaviour, and persisted
in keeping her there until, forbearance ceasing to be a virtue, she,
the said woman, was obliged to leave by the persuasion, or rather
command, of the libellant ; since which time her said husband has
treated her with extreme abuse and cruelty, has repeatedly called
her a whore, and has denied the legitimacy of his children, has re-
peatedly threatened to kill her, and exhibited a razor for that pur-
pose, has jammed her against the wall, and threatened to grind
her to powder, has repeatedly wished her dead, has told her to
leave his house, has put her out of bed, and she has been obliged
to sleep with her daughter ; and there so sleeping, he has broken
into the room and assaulted her. Being thus threatened, assailed
and tormented, and being afraid longer to live with her said hus--
band, and by the advice of her neighbors and children, she left
her said husband’s house on the eleventh day of August last past,
and now resides with her sister.

Wherefore, believing it to be reasonable and proper, conducive
to domestic harmony, and consistent with the peace and morality
of society, she prays that the bonds of matrimony between her
and her said husband, fnay be dissolved by this honorable court;
and also that this honorable court will decree her such alimony
out of her said husband’s estate, as to right and justice may ap-
pertain. Joanna Husron.

The demurrer was special, alleging the following causes of de-
murrer to the declaration; that is to say, that the place of

VOL. LXIII, 12
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the marriage therein alleged between the libellant and libellee,
is nowhere set forth; neither is it alleged in any part of said
libel, that the Rev. Sargent Shaw, by whom the said marriage
is alleged to have been performed, was at the time of the
said marriage, authorized by lawful authority to solemnize mar-
riages ; neither is it in any part of said libel alleged that the said
libellant and libellee were at any time lawfully married. That
the allegations in said libel as follows, “where they have accumu-
lated a fair property, though at the commencement her said hus-
band was largely in debt, and where they have reared a large,
and she fondly hopes, a likely family of children,” are uncertain,
informal, and insufficient as to the kind, value and location of
property, the amount of debt, names and number of children, as
well as to time. That the allegation in said libel contained com-
mencing with the words, “but her said husband being wholly re-
gardless,” and ending with the words, “but nothing sufficiently
serious to be mentioned now,” is in all respects, uncertain, infor-
mal, inconsistent, contradictory, evasive, repugnant and insuffi-
cient. That the said libel sets out as ground of divorce, the in-
troduction into his family, by the libellee, of a certain person
styled in the language of said libel, ¢ a certain English woman,”
but does not set out the name of said person, neither that the
name of said person is unknown to the libellant. That no time
is alleged at which the various acts of cruelty and abuse, alleged
to have been committed by the libellee, were committed; and
that there is no certainty whatever as to the time of the commis-
sion of the said alleged acts of cruelty and abuse, other than
that they were committed at some time within the space of
about thirteen years last past; so that it does not appear but what
if any snch alleged acts of cruelty and abuse on the part of the li-
bellee have been committed, they may have all beenlongsince con-
doned by said libellant; and so that it is impossible for the said
libellee to answer or to prepare his defence to the said libel, from
the vagueness and uncertainty of time of the commission of the
said alleged acts of cruelty and abuse. That no place whatever
is alleged at which the said alleged acts of cruelty and abuse,
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alleged to have been committed by the libellee, were committed.
That no jurisdiction is, in any part of said libel, alleged or'shown to
be in this honorable court, for the granting of the prayer thereof;
neither are any grounds upon which said court can find said juris-
diction therein set forth. And also for that the said hbel is in
other respects uncertain, informal and insufficient.”

Mattocks & Fox, for the libellee.

A demurrer will lie to a libel for divorce. Mix v. Mix, 1
Johns. Ch., 108; Rose v. Rose, 11 Paige Ch., 166; Vance v.
Vance, 17 Maine, 203. Lack of particularity of statement can
thus be taken advantage of. Hill v. Hill, 10 Ala., 527. The
name of the “lewd woman” should have been given. Church v.
Church, 8 Mass., 157; Choate v. Choate, 1d., 391 ; Richards v.
Richards, Wright, 302; Miller v. Miller, 20 N. Y. Eq., 226.
Also the time and place of the commission of each offence. 2
Bish., Mar. & Div., § 654; Zourtelot v. Tourtelot, 4 Mass., 506 ;
Farr v. Farr, 34 Miss., 597. There must be an allegation of a
lawful marriage. Leighton v. Leighton, 14 Jur., 318. And a
statement where it took place. Greenlaw v. Greenlaw, 12 N. H.,
200. No averment that the ceremony was performed by a per-
son authorized thereto. Counsel also cited Adams v. Adams,
16 Pick., 254; Klein v. Klein, 11 Abbott’s Pr., (N. 8.), 450;
Wilson v. Wilson, 2 Dev. & Bat., 377.

W. H. Vinton, for the libellant.

Dickerson, J. Where the allegations in a libel for divorce
are sufficient to give the court jurisdiction of the case, and to grant
a divorce under its discretionary powers, the libellee cannot avail
himself of merely circumstantial omissions to defeat the libel by
demurrer. '

If, in such case, the libellee desires greater particularity of state-
ment he should move the court at nisi priusto order the libellant
to furnish it. Lrceptions overruled.

ArrrEron, O. J., Warron, Barrows, Virein and PrrEers, JJ.,
concurred.
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Jones v. B. & A. R. R. Co.

Hexry A. Joxes vs. Tae Boston & ALBany Rarroap CompANy.

Trover. Carvier’s lien.

The plaintiff contracted with the Red Line Transit Company, composed of
several railroad companies, including the defendants, to forward from Dele-
van, Ohio, to East Boston, Mass., a car-load of corn, intended to be ulti-
mately taken to Springvale, Maine. By mistake, either of the shipper or of
the railway clerk, it was way-billed for Springvale, N. H.; and by another
mistake, made by the agent of the transportation company, at Toledo, Ohio,
the word Springfield was substituted for Springvale in the way-bill. Instead
of delivering the corn to the plaintiff, upon its arrival at East Boston, it
was sent to West Andover, N. H., the nearest point by rail to Springfield,
N. H., in which town there is no station. It was thence returned to East
Boston, where plaintiff claimed to receive it upon tender of the freight
charges from Delevan to East Boston; but the defendants demanded pay-
ment for its carriage to Springfield and back to East Boston and declined to
deliver it unless this was paid; and, upon the plaintiff’s refusal to comply
with this demand, the defendants sold the corn at auction; held, that they
were liable, in an action of trover, for its value.

Ox rxcEpTIONS to a ruling in the superior court. The facts
are fully stated in the rescript.

Butler & Libby, for the plaintiff.
1. T. Drew and E. Eastman, for the defendants.

Dickerson, J. The plaintiff contracted with the Red Line
Company, consisting of several railroad companies, including the
defendant company, to transport a quantity of corn from Delevan,
Ohio, to East Boston, Mass. The corn was intended for Spring-
vale, Maine, but by mistake of the shipper, or of the clerk of the
railroad company at Toledo, Ohio, was billed to Springvale, N. H.
By mistake of the agents of the Red Line Company at Toledo,
the word “Springfield” was substituted for “Springvale” in the
way bill. Upon its arrival at East Boston one car-load of the
corn was sent to West Andover, N. H., the nearest railroad sta-
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tion to Springfield, N. H., there being none in that town. The
corn was sent back to East Boston, where the plaintiff demanded
its delivery to him upon his tender of payment of all the charges
from Delevan to East Bostoh, which the defendants declined to
do unless the plaintiff would also pay the charges incurred by
the trip from East Boston to West Andover and back. Upon the
plaintiff’s refusal to do this, the defendants, sold the corn at pub-
lic auction, after notice to the plaintiff, against his protest, and
tendered the balance to him after deducting charges, which he de-
clined to receive.

Held, that the plaintiff was not liable to pay the charges
incurred in transporting the corn from East Boston to West An-
dover and back, and that the refusal of the defendants to deliver it
to him upon histender of the amount of the charges from Delevan
to East Boston, and their sale of it constituted a conversion of
the corn for which they are liable in trover.

LEaxceptions overruled.

ArprEroN, C. J., Warron, Barrows, Viergin and Prrers,
JJ., concurred.

Ewos L. Jorpax ¢t al.,in equity, vs. THomas B. HaskeLL et als.
Location of lot for school house under R. S., ¢. 11, § 83,

The provision of R. S., c. 11, § 33, that a school house lot shall revert to an
owner, when a school house has “ceased to be thereon,” for two years, does
not apply to a case where no house has been placed onsuch lot within two
years from the time the lot is designated for location by the municipal offi-
cers of a town. . ’

The location of a school house lot is not invalid, merely because the bounds of
the location, by mistake in some way, overlaps upon a public road.

BriL v EQuITY, brought by Enos L. Jordan and Clement Jordan,
junior, against the respondents, who were the selectmen of Cape
Elizabeth at the date of filing the bill, setting out that their pre-
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decessors in that office in 1870, acting as selectmen, made and
located some alterations in a way known as “the Fowler road” in
Cape Elizabeth, which changes the town voted to aceept only upon
conditions that were never performed; so that the original laying
out of thatroad in fact remains unchanged ; that such proceedings
had been had that the selectmen of said town had designated land
of said Enos L. Jordan for a lot upon which to place the school
house of district number eight, and gave its clerk a certificate of
the location and boundaries of said lot on the second day of June,
1871 ; and, without any new hearing or action on the part of the
district, but of their own will and motion, proceeded, on the twen-
tieth day of June, 1878, to employ a surveyor to make a survey
and new location of said lot, with different boundaries from those
so given the district clerk, and to erase the old boundaries from
the certificate given the clerk and insert new ones therein ; giving
him no new certificate of their location ; both of which locations,
as originally made and as amended, extend a number of feet into
the legally-existing limits of said Fowler road, and, at one end,
nearly across the entire width of said road, in violation of the
rights of the complainants and of all the inhabitants of the town,
county and State. And the complainants further show that the
school house of the district has ceased to be upon either of the lots
so located and defined by the selectmen for more than two years
since said location whereby said lot (if ever legally taken) has re-
verted to said Enos L. Jordan, who was and still is sole owner
thereof ; but the defendants, claiming to act officially in so doing,
now threaten to place the school house upon said lot, and have
contracted for its removal thereto forthwith, and preparations to
accomplish it are now being made; wherefore an injunction is
prayed to prevent this being done. The defendants demurred to
the bill, and the hearing was upon the demurrer. The removal of
this school house has been for years a subject of litigation between
the owner of the lot and those desiring to place this building upon
it. See Jordan v. School District No. 8, in Cape Elizabeth, 60
Maine, 540, and the report of an action at law brought by Mr.
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Jordan against these respondents, irﬁmedia,tely following this case,
page 193.

F. 0. J. Smith, for the complainants.
Howard & Cleaves and J. H. Drummond, for the respondents.

Perers, J. This bill presents, substantially, that proceedings
were had, by which, in June, 1871, the municipal -fficers of the
town of Cape Elizabeth established a new location for the school
house of school district No. 8, in that town ; that they gave a cer-
tificate of their determination, as required by law, to the clerk of
the district within ten days afterwards ; that, in 1873, they made a
new survey and location of the lot with different boundaries to the
same, and altered their certificate, already in the clerk’s possession,
so as to conform thereto; that both the original and amended
locations include therein some portion of a public way in said
town ; that the lot taken for the school house was a portion of the
land of one of the complainants, and that the lot has reverted to
him because there has been no school house thereon within two
years since the location was made ; that the respondents are about
removing the school house upon the lot referred to ; and the pray-
er is that an injunction may be granted to prevent such removal.

It is not alleged, whether the removal is to be upon the premises
ag Jdescribed in the original or the amended return ; nor what the
difference in the two certificates may be, or whether essential or
not ; nor whether the removal is to be upon any part of the locat-
ed lot claimed to consist of the public way ; nor is it alleged-that
the proceedings in the first location were irregular at all, or that
the complainant, whose land was taken, was in any way unfairly
dealt with in taking the same, as far as damages for his land or
anything else was concerned. It is inferable that there can be
only such causes of complaint as are expressly alleged. Two ques-
tions are thus presented, provided they are properly before ns
with these parties and this form of proceeding.

Fyrst : Has the lot reverted to the complainants ¢ The statute



192 7 WESTERN DISTRICT, 1874.

Jordan v. Haskell.

provides that, when such school house as is required of the town
or district “has ceased” to be thereon for two years, the lot may
revert to the owner. Here the house has not ceased to be, nor
begun to be, thereon. There must be the beginning before the
end. This provision was intended to apply to an occupancy once
had and abandoned. Any other construction might result in
wholly preventing locations for school house purposes. By R. 8.,
c. 11, § 34, the owner of the land taken has a year thereafter to
apply to the commissioners for a jury to change the location and
increase his damages, and the proceedings shall be conducted as
in case of damages for laying out highways. Questions of law
arising at such hearings can be brought here for the considera-
tion of this court. This might take more time than two years.
The district would take great risk to proceed in the meantime, as
the location would be uncertain till the dispute was finally deter-
mined. We happen to know, through our relations with other
cases, that this particular location has been contested by this com-
plainant, in a litigation of just the kind referred to, which did
not terminate until December, 1873.

The next question is, whether a location is void because includ-
ing some part of a public way. For it nowhere appears that
there was any design to block or occupy the way. Nor does it
appear that the lot was not sufficiently large for all purposes with-
out it. Nor is there any pretence that the district has to pay
anything for that part of the location which covers the way. We
do not see how this question can affect anybody but the school
district itself in its corporate capacity. Enos L. Jordan has no
right to complain. If his land is taken, the presumption is that
he has been fully compensated for it.

Nor has the other complainant any cause of complaint. It is
difficult to see why he appears as a party here. It does not appear
that he lives in the school district, or that he has any property or
interest there or elsewhere, other than what follows because he is
a resident of the town. There would seem to be too many, or too
few, parties complainant. If Clement Jordan, Jr., is not a prgper
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party, the bill cannot in its present shape be maintained. If a
proper party, then the bill cannot be maintained, for want of other
parties. Every other man in town is as necessary a party as he
is. The town is not made a party, nor is the school district. Nor
is there any allegation that the bill is brought in the complainants’
names for and in behalf of other parties who are too numerous to
join. There would seem to be an essential non-joinder or mis-
joinder of parties. Demurrer sustained.
Bill dismissed with costs.

Arrruron, C. J., Warrow, Dickerson, Barrows and VIRreIN,
JJ., concurred. .

Enxos L. Jorpax vs. Tromas B. HaskrLL ef als.
What acts estop owner from denying the legality of the taking of his land.

Where an owner of land, on which a school house has been located, petitions
the county commissioners for a change of location and an increase of dam-
ages, and proceedings are fully had on such petition, he cannot afterwards
maintain an action for the occupation of the lot upon the ground that there
were irregularities in the proceedings to take his land.

ON FACTS AGREED.

Trespass guare clausum for the removal of a school house, be-
longing to district No. 8, in Cape Elizabeth, to and upon a lot of
land of the plaintiff, which had been located and designated by
the defendants, as selectmen of the town, as the school house lot
of that district. The defendants admit and justify the doing of
the acts complained of, as done in the discharge of official duty,
under authority of law. There was no dispute but that the fee of
the land was in the plaintiff at the time of taking it for the pur-
poses aforesaid. The records of the district and of the proceed-
ings in locating the lot made part of the case, but the only points
raised with reference to them sufficiently appear in the opinion.

-
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and in the abstracts of the arguments. The papers in the equity
case, the report of which immediately precedes this, also made
part of this ease. The minority of the district, upon whose ap
plication the lot was first designated for the school house, peti-
tioned the defendants, as selectmen, September 26, 1873, to put
the house upon it, and it was removed a few weeks afterward, the
plaintiff’s motion for a temporary injunction upon his bill in equity
having been denied by the justice to whom it was made and ar-
gued. The appraised value of his land was tendered to Mr. Jor
dan before he appealed from the award of the municipal officers,
and the amount due according to the finding of the jury that were
summoned to estimaté damages, was offered to him November 10,
1873, before the house was moved, but he refused it, saying he
had not sold his land and would not take any sum from them for it.

Such judgment was to be entered by this court as the law and
facts require.

F. 0. J. Smith, for the plaintiff,

I The district meeting at which this subject was acted upon,
and upon which the location by the selectmen rests, was illegally
held, and its action void, because it was ecalled by a justice of
the peace, while the district had a clerk to whom no application
to call it was made. That agent’s affidavit that he was elected at
a meeting called by one having no authority, and that he was
therefore never really agent, and for that reason refused to act in
that capacity, was inadmissible, not being the best evidence, and
there being no explanation of the omission to furnish the best.
He had acted as agent before his alleged refusal, and was therefore
agent de facto, which is sufficient. Brown v. Lunt, 37 Maine,
428; Tucker v. Allen, 7T N. H., 131.

IL. The action of the selectmen in assuming to locate was void,
because there had been no “disagreement” of the district as to the
plaintiff’s land, or any specific lot. At the meeting of April 14,
1871, called by Charles E. Jordan, before he discovered his inca-
pacity to act as agent, there was voted, twelve in favor to ten
-against, relative to moving the building to “the four corners,
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near Clement Jordan’s hill,” but the majority was so scanty that
it was thereupon immediately voted to dismiss the whole subject,
and the meeting dissolved. At the meeting of May 6, 1871, there
was only a vote, fifteen to eleven, to move the school house, with-
out specifying any place or vicinity to which it should be moved!
R. 8., c. 11, § 24, cl. 2; Tozier v. School District No. 2 in Vien-
na, 39 Maine, 556; Powers v. Sanford, 1d., 186.

III. The judicial proceedings are inadmissible, becanse there
can be no such recognition by an individual of illegal official acts,
done ostensibly under statute authority, and relating to the public
interests, as to give them validity. Pope v. Linn, 50 Maine, 85 ;
Commonwealth v. Metcalf, 2 Mass., 118. They are shown now
to have been based upon an erroneous construction of the plaintiff’s
rights and of the defendants’ acts, and so ought not to estop him.

Howard & Cleaves, for the defendants.

The proceedings of the meeting of school district No. 8, held
March 25, 1871, were illegal because called by Charles P. Jordan
who was elected at the meeting held April 9, 1870, of which no
notice was ever given: and consequently that of May 6, 1871,
called by a justice of the peace, was the only safe basis of action.
R. 8., ¢.11, §§ 18,19 and 60; Flotcher v. Lincolnville, 20 Maine,
439. The plaintiff has sanctioned and adopted all subsequent pro-
ceedings and made them the basis of legal action, thereby waiving
all legal objections to them. Pinkkam v. Chelmsford, 109 Mass.,
229.

Perers, J. The defendants were selectmen of the town of
Cape Elizabeth. They are sued for removing a school house to a
lot upon the land of the plaintiff, which had been taken for that
purpose by the officers of the town. The plaintiff denies the val-
idity. of the location. The points relied on in support of his posi-
tion are, that the meeting of the school district in which the pro-
ceedings for a location originated was not a legal one, because
called by a justice of the peace when the district had an agent
who should have called it ; and that the vote at this meeting, which
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was the foundation of the proceedings which resulted in the loca-
tion subsequently made, was indefinite and incomplete and there-
fore void. Other minor matters of objection are found upon the
plaintiff’s brief, but they are not much urged. '

As to the first point: It seems that the person alleged to have
been an agent, was chosen at a meeting no notice of which ap-
pears to have been given, as far as the records disclose, and none
was shown or attempted to be shown aliunde the record. Such
person, although he took the oath of office when elected, afterwards
regarded himself as illegally chosen, and for that reason “declined
and refused” to act. As to the second objection: The vote was
“to move and repair the school house the present year.” But
there had been at a previous meeting the same spring, (which
proved a nullity for want of a proper call,) a vote, which at this
meeting was in the minds of those present, in favor of locating
“at or near the four corners known as Clement Jordan’s hill.”
The municipal officers afterwards established the location at that
place by metes and bounds. The district indirectly ratified the lo-
cation, after it was made by the town officers, by votes in reference
to it ; such as a refusal “to change the location . . . made by the
municipal officers . . to the location where the house now stands ;”
and a vote, “to choose a committee to move and repair the house,”
after the location was established.

Tt is not necessary for us to decide, whether the objections taken
to the validity of the location would have any importance under
other circumstances or not. We are clearly of the opinion that
they are not such as the plaintiff can take an advantage of. He
has waived them. It seems that after damages were awarded to
him for the land taken, he petitioned the county commissioners for
a jury to consider the question of a change of location and to get
his damages increased. He succeeded in getting the damages
somewhat increased. The proceeding involved a protracted and
expensive litigation. It imposed upon the district nearly four hun-
dred dollars of additional costs. This was undoubtedly a waiver
by the plaintiff of any mere irregularities in the location, if such
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exist. The very foundation of his petition was that there had been
a valid location. He had substantially to aver or count upon it.
It is too late, to await the end of that proceeding, and being dissat-
isfled with the result of it, to repudiate it altogether, in order to
set up new grounds of opposition totally inconsistent therewith.
The case of Pinkham v. Inhabitants of Chelmsford, 109 Mass.,
225, cited by the defendants, is in point.

The plaintiff claims, even if the location was legal, that the lot
reverted to him, because no school house was placed thereon for
two years after the land was taken. This point has been decided
adversely to the plaintiff in another case. ‘

Judgment for the defendants.

ArprEron, O. J., Warron, Dickerson, Barrows and Vir-
GIN, JJ., concurred.

IxuABITANTS OF OTIsFIELD vs. JosErH S. MAYBERRY.

Maker entitled to note on payment. Trover lies for its non-delivery.

The maker of a note upon payment is entitled to its possession; and if the
holder or payee then refuses to deliver it to the maker, or transfers it as a
note due and unpaid, he will be liable in trover to the maker.

ON EXOCEPTIONS.

Trover for the alleged conversion of a note, dated August 20,
1870, given by the plaintiffs, through their treasurer, promising
to pay Sumner Burnham or bearer $600, on demand with inter-
est. The declaration set out that the defendant was duly elected
and qualified as a selectman of Otisfield; and that this pote, so
given, came into his hands while he was acting in his official ca-
pacity, for the purpose of cancellation and destruction, that it
should no longer be outstanding as an evidence of indebtedness ;
that it was his duty to obliterate and cancel it, so that it could not
again be circulated, it having been paid January 18, 1871, out of
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the treasury of the town; but that the defendant knowingly and
fraudulently retained possession of the note, did not cancel or
destroy it, but fraudulently again put it into circulation, and trans-
ferred it to a bona fide holder for value, who bought it without
notice of the fraud ; by reason whereof the town was induced to,
and did pay the note asecond time to such innocent holder. There
was a second count, omitting the statement of his official position,
and a third and fourth alleging a fraudulent conversion of town
orders, not connected with this note. )

The exceptions were taken to a ruling of the justice of the su-
perior court sustaining a demurrer to this declaration. It was
agreed that, if the action could be maintained in any form, upon
the facts set forth in the declaration, the writ may be amended, if
desired, to conform to the opinion of the court, and that the de-
fendant might plead over if the exceptions were sustained.

Strout & Holmes, for the plaintiffs.

“Fraud and damage concurring the law must give relief” in
some form. Miller v. Wills, 23 Conn., 31; and that adopted
seems most appropriate. Stone v. Clough, 41 N. H., 290.

8. C. Strout and H. W. Gage, for the defendant.

As the declaration alleges, the note had been paid by the treas-
arer, and its vitality exhausted. Then it became valueless. No
larceny could be committed of it; and, if put again put into circula-
tion, it created no liability upon the part of the town, in the
hands of any one. Dillon on Mun. Corps., § 409; Canal Bank
v. Supervisors, 5 Denio, 517; Lowell Savings Bank v. Winches-
ter, 8 Allen, 109.

If through mistake of fact the town has again paid it, their
money can be recovered of the person to whom they paid it. If
voluntarily paid, that does not authorize an action of fraud against
this defendant, any more than it would in favor of one whose
name is forged against the forger, since a paid note is as utterly
void as a forged one. The only remedy is by indictment. This
is always the remedy for the neglects or misdoings of an officer,
and not by suit brought against him by the town. Dillon on
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Mun. Corps., 209; White v. Philliptson, 10 Mete., 108; First
Parish v. Fiske,8 Cush., 264 ; Trafton v. Alfred, 15 Maine, 258.

ArrrrroN, C. J. Assuming that the defendant, one of the se-
lectmen of the plaintiff town received on a settlement with its
treasurer, or in any other way a promissory note payable to bear-
er issued by said town, for cancellation, the same having been
paid, and instead of cancelling, should transfer it to a bone fide
holder, by whom the same was presented to the treasurer for the
time being, and paid by him, in ignorance of the facts,is he lia-
ble in trover to the town for such conversion of its paid promis-
sory note ?

The maker of a note has a right to its possession upon pay-
ment. In his hand it is evidence of such payment. In the hands
of a stranger it is prima facie evidence of indebtedness. If a
suit is brought it imposes upon the maker the necessity of a de-
fence—the procurement of testimony—the employment of coun-
sel, and the delay, expense and vexation of litigation. The pos-
session of it by the maker is of importance to him. The conver-
gion of it by another may become a source of indefinite injury.
Accordingly, it has been held in this State in Neal v. Hanson, 60
Maine, 84 ; in Vermont in Buck v. Kent, 3 Vermont, 99 ; Pierce
v. Gilson, 9 Vermont, 216 ; and in Spencer v. Dearth, 43 Ver-
mont, 98; and in New Hampshire in Stone v. Clough, 41 N. H.,
290, that trover may be maintained by the maker against the
payee for the conversion or wrongful withholding of his paid
promissory note.

The note in controversy has been paid a seeond time. It be-
longed to the plaintiff upon payment. The defendant’s frandu-
lent conduct has caused such second payment. It is not for him
to take advantage of his own wrongdoing. Nor can he allege
negligence on the part of the officers of the plaintiff town. In
the changes incident to municipal governments new officers are
chosen, who are necessarily, to a certain extent, ignorant of the
doings of their predecessors. Mercantile accuracy canuot be ex-
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pected in their book-keeping. If the defendant, a selectman, hav-
ing a paid note of his town should represent it as unpaid to a
treasurer,ignorant of its payment, and credit being given to his false
representations, should receive its amount, he would unquestiona-
bly be liable to the town, in assumpsit for the money thus by him
received. He is none the less liable because, representing it as
due by the very act of its transfer for value, he has transferred to
a holder to whom upon the faith of the paper as it appeared and
of its want of cancellation it has been paid by the treasurer of the
town in ignorance of the facts.

The withholding the note on demand or its fraudulent trans-
fer for value as evidence of the existing indebtedness of the town
would constitute an act of conversion for which the defendant
would be liable. The damages to which the plaintiff would be
entitled would depend upon the injuries sustained. In Stone v.
Clough, the defendant surrendering the note, the plaintiff was
content with nominal damages and costs. In the present case,
upon the facts assumed, the damages must be deemed commensu-
rate with the note and interest. The defendant by disposing of
the note and receiving its value, converted it to his own use. He
has had the full benefit of it, and it is not for him to say the town
might have defended against it. Ezxceptions sustained.

Warron, Drickerson, Barrows, Vireixn and Prrers, JJ.,
concurred.

Louis H. Prmme vs. Epwarp Coss.

Replevin may be maintained without demand against one having no title. -
No previous demand upon a bona fide purchaser of a chattel from one who
had no authority to sell it is necessary to enable the true owner to main-
tain replevin. )
Such purchaser is not lawfully in possession as against the owner.
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ON MOTION FOR A NEW TRIAL.

Replevin of a white horse, known as “the MeGlinchy horse.”
At the trial in the superior court, the plaintiff testified that he
lived in the “Barracks” in Portland with his mother, in whose
name as next friend this suit was instituted, he being a minor;
that his business was emptying ashes; that he drew his earnings
from the savings bank and bought a horse for $38 ;* that the next
day a Frenchman, named Verdun, came and said he could get him
a harness and another horse for that one, and did exchange him for
a gray one, which Verdun said was worth $40 or $50, but as Louis
was not satisfied with him Verdun swapped again for a red horse,
which the boy led home and put up, and then discovered had but
three feet, one hoof bein(/g; gone, whereupon he took him back and
left him in Verdun’s yard, who subsequently traded him off for
this McGlinchy horse. When Louis went for this last animal, Ver-
dun told him if he did not keep away he (Verdun) would kick
him, and the Frenchman afterwards sold the beast to the defend-
ant. )

Mrs. Prime testified to the same effect, except that Verdun
promised that he would swap the horse first purchased for a horse
and wagon, and would lend the boy an old harness, so that he
could have a whole team to work with; and that her son did not
notice that the red horse had but three feet, till she called his at-
tention to this defect.

She was corroborated as to the promises of a wagon and harness
by a neighbor who heard them made. The officer who served the
writ swore that, before executing it, he demanded the horse of
Cobb, who did not deliver him, and thereupon he took him by
force of his precept.

Felix Verdun, called by the defendant, said he bought the red
horse for the boy for twenty dollars, and told his mother he would
take him, at the same price, when he found they were dissatisfied ;
but that he could not pay her till he sold the horse ; to all of which
they assented ; that he then swapped for the horse replevied, pay-
ing four dollars to boot, and offered Mrs. Prime her $20, which

VOL. LXIII. 13
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she refused to take, claiming this McGlinchy horse instead ; and
that he then sold this last horse to Mr. Cobb. Upon cross-exam-
ination he added a statement that he had paid the boy twenty
dollars, received for the gray horse, before he bought the red one.
The jury returned a verdiet for the plaintiff and assessed the dama-
ges for the detention of the horse at twenty-five dollars, all but
one of which the plaintiff’ remitted. The defendant claimed that
the verdict was against law and evidence, and showed there was
no demand upon Cobb before the writ was given the officer;
wherefore he asked to have it set aside.

Cobb & Ray, for the defendant.
Motley & Blethen, for the plaintif.

Barrows, J. It was for the jury to determine the character
and result of the negotiations between the plaintiff and Verdun.
Their transactions were verbal throughout, and it was the business
of the jury to ascertain what they said and did, and their mutual
intentions in the premises.

The jury appear to have found that up to the time when Ver-
dun refused to permit the plaintiff to take the horse in dispute he
had been acting as the plaintiff’s agent in the various trades.

. This finding is not so clearly inconsistent with the evidence as to
authorize us to set it aside. The horse here replevied appears to
have been procured by Verdun in exchange for one which he had
got for the plaintiff. If the plaintiff notwithstanding the losses
incurred in the previous trades was still willing to abide the result
of further operations by Verdun, we see no good reason why he
should not claim the possible benefit accruing therefrom. This he
seems to have done, and to have demanded the horse of Verdun
who refused to surrender him and subsequently sold him to the
defendant. '

The defendant, at best, is but a bona fide purchaser from one
who had no right to sell the property in controversy. Under these
circumstances he cannot be held to be lawfully in possession as
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against the true owner. No demand upon him was necessary in
order to maintain the action. Galvin v. Bacon,11 Maine, 28.
Out of abundant caution the plaintiff has remitted all but nominal
damages. Hence no question arises upon this point.
Motion overruled.
Judgment on the verdict.

Arrreron, C. J., Warron, Diokerson, Virein and PrrEgs,
JJ., concurred.

Josepr RussrLL vs. Jomn B. Brown.

Trespass qu. cl. lies for a continuance of a wrongful erection.

The mere continuance of astructure tortiously erected upon another’s land,
even after recovery and satisfaction of a judgment for its wrongful erection,
_ is a trespass for which another action of trespass quare clausum will lie.

ON REPORT.

TrEsPAss ‘quare clausum, brought March 17, 1873, for contin-
uing upon the plaintiff’s land a wall nine inches wide and one hun-
dred and six feet long. The declaration was in the usual form,
alleging a breach and entry, &ec., to which the defendant pleaded
in bar a former judgment, recovered for building the wall, and
satisfaction, as fully appears in the opinion. If this action is
maintainable, the'damages are to be assessed by a jury.

8. O. Strout and H. W. Gage, for the plaintiff.

“Every continuation of a trespass is a fresh trespass.” Perci-
val v. Stamp, 9 Exch.,167-174 ; quoted with approval in Broom’s
Com. Law, 781; 9 Hilliard on Torts, 74 and 75; Loweth v.
Smith, 12 M. & W., 582; Filerv. N. Y. Cent. B. I2. Co., 49
N. Y, 44; Bailey v. Bulcher, 6 Grattan, 144; Holmes v. Wil-
son,10°Ad. & EL, 503 ; Bowyer v. Cook, 4 Com. B., 236 ; Earl of
Manchester v. Vale, 1 Saunders, 24, note; Moncton v. Pashley,
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2 Lord Raymond, 976; Hudson v. Nicholson, 5 M. & W., 437;
Weeton v. Woodcock, 1d., 594; Winterbourne v. Morgan, 11
East, 395; Zsty v. Baker, 48 Maine, 495.

An unlawful entry is not always essential to the action. Pick-
ering v. Rudd, 1 Starkie, 46 ; Prewdtt v. Clayton, 5 Monroe, 4 ;
Spencer v. Weatherly, 1 Jones, 327.

J. & E. M. Rond, for the defendant.

The gist of the action is the unlawful entry, for which judgment
and satisfaction have once been had. The remedy now, for con-
tinuing the wall, is case.

Appreron, C. J. The plaintiff upon the tenth day of January,
1873, brought an action of trespass quare clausum against the
defendant for breaking and entering their close upon the eighth
day of June, 1867, digging up the soil, and erecting a stone and
brick wall, nine inches wide, thereon and continuing the same to
said tenth day of January, 1873, in which they recovered judg-
ment, which was fully satisfied.

March 17, 1873, they commenced the present action of tres-
pass quare clausum for breaking and entering the plaintiff’s same
close on the eleventh day of January, 1873, digging up the soil,
making certain erections thereon, and continuing the same to the
seventeenth day of March, 1873—the date of the writ.

The former judgment is pleaded in bar; but it does not afford
an answer to the plaintiff’s claim. It was said in Zsty v. Baker,
48 Maine, 495, that the mere continuance of a building on another’s
land, even after the recovery of damages for its erection, was a -
trespass for which an action like the present would lie. This is in
entire accord with all the decisions. Trespass is the proper reme-
dy for wrongfully continuing a building on the plaintiff’s land, for
the erection of which he has already recovered compensation ; and
a recovery, with satisfaction, for erecting it does not operate as a
purchase of the right to continue such erection. Holmes v. Wil
son, 10 A. & E., 503. * “A recovery of damages for a nuisance to
land,” remarks Patterson, J., “will not prevent another action for
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continuing it.” In Bowyer v. Cook, 4 M., G. & 8., 236, (56 E.
C. L., 235) the plaintiff brought an action of trespass for placing
stumps and stakes on hisland. The defendant paid into court 40 s.
which the plaintiff took in satisfaction of that trespass. He then
gave the defendant notice, as was done in the case at bar, that,
unless the stakes and stumps were removed, a further suit would
be brought. It was held that leaving the stumps and stakes on
the land was a new trespass. “You do not dispute,” remarks
Wilde, C. J., to the counsel for the defence, “that the leaving the
stakes on the plaintiff’s land was a trespass.” “The plaintiff,”
observes Creswell, J., “has recovered damages for a trespass com-
mitted on his land, by erecting something thereon. He afterwards
gave the defendant a notice that unless he removes the thing so
improperly erected, its continnance will be treated as a new tres-
pass and another action brought;” upon which Wilde, C.J., says :
“can we, sitting in court, doubt that, which no man out of court
could for a moment hesitate about ¢’ In ZLZoweth v. Smith, 12
M. & W, 582, Parke, B., says: “But staying and continuing in
a house appears to be a divisible trespass in point of time ; there
is a fresh trespass on each day.”

The original erection of the defendant upon the land of the
plaintiff was a trespass and so is its continuance.

Case to stand for trial.

Wavrron, DickersoN, Barrows, Virein and Perers, JJ., con-
curred.

Franois B. Syira vs. Sewarn C. StrouT ef als.

Promise without consideration. Rights of one who holds collateral.

A creditor, who holds railroad bonds as collateral security for a debt is not
bound by an unexecuted promise to the debtor, made without considera-
tion, to give them up.

Nor does he lose his right to hold such bonds by suing the principal debt, and
recovering execution, and arresting the body of the debtor thereon.
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!

ON EXCEPTIONS.

TrovER to recover the value of four bonds of the Portland &
Oxford Central Railroad Company, held by Paddock, one of the
defendants, as collateral security for a loan to the plaintiff, still
unpaid. After maturity of the note given for this loan, a judg-
ment and execution were obtained upon it, the debtor arrested,
and gave the six months’ bond authorized by R. 8., ¢. 113. The
plaintiff contended that these proceedings were a waiver and dis-
charge of the creditor’s claim to hold the collateral security, but
the justice of the superior court,to whom the cause was submitted,
ruled otherwise. ' .

Mr. Paddock, after the arrest of his debtor, and upon the lat-
ter’s demand for them, promised to surrender the collateral, but
upon the advice of his counsel, the other defendants, in whose
possession they were, declined to do so. The judge held this re-
fusal was no evidence of a conversion. - The plaintiff excepted.

F. 0. J. Smith, for the plaintiff.

By taking the body the creditor surrenders, for the time being,
the right to take the property of his debtor. Miller v. Miller,
25 Maine, 110; Lyman v. Lyman, 11 Mass., 321; ZLegg v. Wil-
lard, 17 Pick.,140; Knowlton v. Homer, 30 Maine, 555 ; Spauld-
ing v. Adams, 32 Maine, 212.

Paddock’s express .agreement was, clearly a waiver of his lien ;
and the other defendants only justify under that.

8. C. Strout and H. W. Gage, for the defendants.

Perers, J. The plaintiff owed one of the defendants, and
‘gave him certain railroad bonds as collateral to the debt. The
defendant afterwards said to the plaintiff that he would surrender
the bonds to him, but failed to do so. The principal debt is not
yet paid. This is not a waiver of a right to hold the bonds by
the creditor. It is, at inost, but a promise to waive. Being un-
executed and without consideration, the creditor was not bound
by it. ’
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The debtor further contends that the creditor has forfeited his
right to the bonds, because, after taking them as security, he sued
the original debt and recovered execution, and arrested the body
of the debtor thereon. But this point cannot be maintained. The
law does not extend a double remedy to a creditor to collect a
debt by the use of a capias and an attachment upon the same
process. But parties may superadd to the remedy at law, by
agreement between themselves, such arrangements for securing
the payment of debts as they please. The very essence of a
collateral agreement of this kind is, that the security may be re-
sorted to for a satisfaction of the principal debt, if its payment
shall not otherwise be obtained. The principle established in a
class of cases, like Legg v. Willard, 17 Pick., 140, relied on by
the plaintiff, is not applicable here. There the creditor caused
the property, held in pledge by him, to be attached upon a writ
sued out upon the very claim for the security of which the prop-
erty was pledged. The two claims of the creditor in that case
were inconsistent. In thls case, the continued possession of the
bonds by the creditor was not at all inconsistent with any of the
means adopted by him to endeavor to collect his debt.

Ezceptions overruled.

ArppreToN, C. J., WaLToN, Dickerson, BAgrows and Virern,
JJ., concurred.

WiLLiaM J. Speck vs. E. Z. C. Jupsox.

Probable cause in actions for malicious prosecution.

' In anaction for malicious prosecution, where the facts are disputed by which
probable cause, or the want of it, is to be shown, a verdict will not be set
aside, when it appears that it may be supported by the testimony—though
the question of probable cause is for the court, where the testimony is un-
disputed, or upon such facts as are found by the jury.

O~ ExCEPTIONS, taken in the superior court.
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This was an action for false imprisonment of the plaintiff by an
arrest upon a prosecution for larceny of defendant’s property. Mr.
‘Speck had been in the employ of the Prairie Scout Company, of
which Mr. Judson was manager, and had charge of the stage pro-
perty. Speck was discharged at Portsmouth, N. H., for getting
some Indians, members of the dramatic company, drunk ; but he
came from there to Portland with the company and claimed that
Judson owed a trifling balance of wages and was bound, under
their engagement, to pay his fare back to Chicago. This claim he
left with an attorney for collection and it was sued. Some French
pistols had been missing for several weeks; Judson professed to
suspect Speck of purloining them and had his trunk searched.
The pistols were not found but a case and some cartridges for them
were ; and it was for stealing these, valued in the complaint at
two dollars and a half, that Speck was arrested. He was discharg-
ed by the municipal court of Portland upon the hearing. To the
refusal of the justice to rule that there was probable cause, and no
evidence of a want of probable cause, the defendant excepted.

Nathan Webb, for the defendant.
Bradbury & Bradbury, for the plaintiff.

Prrers, J. The only question presented by these facts is,
whether the defendant had probable cause for the arrest of the
plaintiff for larceny. Of course, that is a question for the court
only, where the facts are not disputed; and, where they are in
dispute, a question for the court, whether it is proved by such
facts as the jury find from the evidence. The jury, in this case,
undoubtedly believed that the defendant was revengeful and vin-
dictive towards the plaintiff, and that he sought a pretence to
prosecute him for larceny, when he had no reason to believe, and
did not believe him to be guilty of it.

Upon a careful consideration of the testimony, we are unwilling
to say that they were in error in arriving at such a conclusion.

Hxceptions overruled.

ArrreroN, C. J., Warron; Dickerson, Bagrows and Virain,
JJ., concurred.
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AvrrED STANWOOD vs. AMHERST W HITMORE.

Defendant’s wealth—how proved in an action for slander,

In an action of slander, evidence as to the reputation of the defendant for
wealth is admissible ; but it seems it should be proved by general reputation,
rather than by particular facts.

ON EXCEPTIONS. i

In this action, for slander in falsely charging plaintiff with
forgery, the defendant excepts to a ruling, made in the superior
court, requiring him to answer an inquiry as to his wealth, which
the justice told the jury they might consider.

J. H. Drummond and 8. C. Strout, for the defendant.
Bradbury & Bradbury and T. M. Giveen, for the plaintiff.

Perers, J. The question raised here is settled in Humphries
v. Parker, 52 Maine, 502. It was there decided that evidence
such as was admitted here could be weighed by a jury. It is
therefore proper to receive it.

We think, however, that the wealth of a defendant should be
proved by general evidence rather than by particular facts. It is
the defendant’s position in society which gives his slanderous
statements character and weight. Reputation for wealth, rather
than its possession, generally confers position. Therefore the more
proper inquiry is as to the reputation of a defendant for wealth.
Of course, a presiding justice would have considerable discretion
as to the form of a question in such a case, to be exercised accord-
ing to circumstances. Ingraham, J., in Haiffen v. McConnell,
30 N. Y., 289, says, “it may be objectionable to particularize the
defendant’s property, and such evidence should be confined to gen-
eral reputation as to the circumstances of the defendant.”

The form of the inquiry in this case was not objected to; the

objection was rather to the kind of evidence offered.
Exceptions overruled.

ArrreroN, C. J., Warron, Dickerson, Barrows and Virein,
JJ., concurred.
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What are sufficient allegations of rape under R. 6(., c. 118, § 17.  Wife may testify.

An indictment, for having carnal knowledge of a child, under R. 8., c. 118, §
17, is sufficient if it sets forth the offence only in the language of the stat-
ute, without using the terms ‘‘with force,” or ‘“‘against the will.”

The prisoner is not prejudiced if the jury is precluded by the court from find-
ing a verdict for an assault and battery only, under such an indictment.

By R. 8., c. 134, § 19, as amended by Public Laws of 1873, c. 187, § 5, a husband
or wife may be compelled to testify either for or against the other in crim-
inal cases.

ON EXCEPTIONS.

The prisoner was convicted of rape upon a child less than ten
years old. Against his objection, his wife testified as a witness
for the prosecution. To the ruling admitting her his counsel ex-
cepted, as well as to the refusal of the justice of the superior court,
before whom the cause was tried, to instruct the jury that they
were at liberty to find the respondent guilty of assault and battery.
This instruction was declined, upon the ground that there were no
apt words, charging a battery in the indictment; but the jury
were told they might find the defendant guilty of an assault, if
they thought the facts would warrant this result.

A motion in arrest of judgment set forth that the indictment
charged no crime under our laws; that it did not allege that the
defendant had any intent to commit a rape, or to ravish the person
named in the indictment; nor that he committed an assault upon
her with force or against her will; and that the allegation that
the defendant unlawfully and carnally knew and abused the said
child is not a sufficient allegation of the offence of rape attempted
to be charged. This motion was overruled.

James O’ Donnell, for the respondent.

Charles F. Libby, county attorney, for the State.

Prrers, J. It was contended for the prisoner that under this
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indictment the jury were at liberty to find a verdict of guilty of
an assault and battery. The court ruled otherwise. This, if
material, would present an interesting question, upon which the
authorities are conflicting. See Bishop on Statutory Crimes, §
491, and citations in notes thereto. But, whether the ruling was
correct or not, we are satisfied that it was not prejudicial to the
prisoner. It merely precluded the State from holding him for a
minor, if it failed to establish against him the major, offence al-
leged.

It is claimed that the indictment is defective because it does not
contain an allegation that the offence was committed “with force”
and “against the will” of the child. But an equivalent of this re-
quirement is found in the allegation that she was of tender years.
She was legally incapable of consenting. An indictment in the
common form for rape would have been sufficient. Common-
wealth v. Sugland, 4 Gray, 7. But it was not necessary. The
present indictment is in strict conformity with well-established
precedents. It exactly sets forth all the elements necessary to
constitute the offence.

It is strenuously urged that the wife of the prisoner was not a
competent witness against him. A clause of R. 8., c. 184, § 19,
as amended by Public Laws of 1873, ¢. 137, § 5, reads thus: “In
all criminal trials, the accused shall, at his own request, but not
otherwise, be a competent witness. The husband or wife of the
accused shall be a competent witness.” It is argued that it could
not have been the intention of the legislature to allow so- wide a
departure from the common law rules of evidence upon this sub-
ject, so long and universally acknowledged as productive of the
public good, as to allow a wife to testify against her husband with-
out an express and positive declaration to that effect, and that
this provision only permits her to be called in his behalf. Re-
liance is also placed upon the fact that, in civil cases, by R. 8., e.
82, § 82, as amended by the act of 1873, before cited, the husband
or wife “rr;ay,” and not must, be a witness ; thereby presenting the
incongruity of only permitting a wife to testify for or against her
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husband in a civil, and compelling her to do so in a criminal case,
if such is to be the construction of the statute. Notwithstanding
there may be some force in the positions taken by the respond-
ent’s counsel, still, after a careful examination of the statutes
referred to, we can have no doubt that it was the design of the
legislature in a criminal case to compel the production of the
husband’s or wife’s testimony in favor of or against each other.
The statute law in this State upon the subject of evidence gener-
ally has had a remarkable and, as we are constrained to believe, a
very salutary growth. Formerly in a criminal proceeding a wite
could not ordinarily testify either for or against her husband,
either with or without his consent. By the provision in R. 8. c.
134, § 19, she was made a competent witness “with the consent of
the respondent.” By the act of 1873 she is made such withont
his consent. Not to testify merely in his behalf, but to téstif‘y
generally. The bar is thus not partially removed, but wholly so.
There is more reason that she should be compelled to testify
against her husband in a criminal than in a civil cause. It might
not accord with a good public policy to allow every litigant in civil
snits about matters however small to have the right to search
household secrets for the production of evidence. But the State
should have all possible constitutional means to ferret out and
punish erime. Lxceptions overruled.

ArpreroN, C. J., Warron, Dickerson, Barrows and ViraIn,
JJ.; concurred.

State oFr Maine vs. CornerLivs CONNELLY.
Search and seizure—what are sufficient allegations.

In a search and seizure process a complaint that intoxicating liquors are kept
and deposited by the defendant with the intent to sell them in this State in
violation of law, is equivalent to an allegation that they are unlawfully kept

.and deposited, and is sufficient.
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In such complaint, it is not necessary to negative the authority of the defend-
ant to sell intoxicating liquors within this State.

One who keeps or deposits intoxicating liquors with intent to sell them in
this State, in violation of law, is guilty of the offence described in R. S., c.
27, §§ 83 and 35, though he may have authority to sell them in some town
or city in the State.

Ox EXCEPTIONS.

The defendant was arraigned upon a warrant issued by the
judge of the municipal court of Portland on complaint made
to that magistrate under R. 8., c. 27, that intoxicating liquors
were there kept by Cornelius Connelly, in a place described, he
“not being then and there authorized to sell said liquors with-
in said Portland,” and that the same were “intended for sale in
this State in violation of law,” &ec. Liquors were stated in the
officer’s return to have been seized upon this warrant, and the re-
spondent was brought before the court to answer the charge of
keeping them for an unlawful purpose. His counsel demurred to
the complaint. His demurrer was overruled, and exceptions were
taken by him.

Mattocks & Foux, for the respondent.

The complaint is bad, because it does not allege the keeping
and deposit to be unlawful. State v. Learned, 4T Maine, 426.

Nor is the respondent’s authority to sell sufficiently negatived.
He may have kept them in Portland, where he was not licensed,
intending to sell them in some place where he was licensed, for
all that appears in the charge against him. State v. Miller, 48
Maine, 576.

Charles F. Libby, county attorney, for the State.

Barrows, J. The respondent admits by his demurrer that he,
not being authorized to sell intoxicating liquors in Portland, kept
and deposited such liquors in a certain dwelling-house particular-
ly described in the complaint, sitnated in said Portland, and occu-
pied by the respondent, a part of it being used by him for the
purpose of traftic, “and that said liquors then and there were and
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now are intended for sale in this State by said Connelly in viola-
tion of law, against the peace,” &c. The respondent concedes that
the complaint is in the form prescribed in R. 8., c. 27, § 57, for
this process, but he insists that it does notset forth allthe elements
necessary to constitute the offence; thatheshould havebeen charged
with an “unlawful” keeping and depositing, and that his authority
to sell is not sufficiently negatived in the complaint. The substance
of the offence is the keeping or depositing of intoxicating liquors at
some place in this State with intent that the same shall be sold
within the State in violation of law. State v. Kaler, 56 Maine,
88. Every such keeping or depositing is unlawful, and it does
not need the application of the epithet to demonstrate it.

The act is prohibited and made unlawful by R. 8., e. 27, § 33.
Whether an allegation that the liquors were unlawfully kept or
deposited by the defendant would be sufficient, and equivalent to
. a charge that he kept or deposited them with intent to sell them
in violation of law within the State, is not decided in State v.
Learned, 47 Maine, 426, though it is said on p. 429 that “perhaps
it might be, inasmuch as the keeping could only be unlawful when
accompanied by the intent to sell or aid in the selling.”

The fatal defect in Learned’s case was, that there was neitherany
allegation that the possession of the defendant was unlawful, nor
that he had the intent which would make it so. Not so here. It
is alleged, and this defendant admits that the liquors are intended
tor sale in this State by him in violation of law.
~ And with this admission in the record, it becomes immaterial
whether the defendant’s authority to sell was negatived or not, or
in what manner, or to what extent it was negatived. One who
had such authority would nevertheless commit the offence and
incur the penalty if he kept or deposited the hquors with the mtent
to sell them within the State in violation of law.

The words in the complaint “said Connelly not being then and
there authorized by law to sell said liquors within said Port-
land” might be omitted as surplusage, and still the charge that
the defendant kept liquors intending to sell them within this State
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in violation of law would remain, clearly set forth, embracing all
the elements of the offence and constituting by force of the stat-
ute an “unlawful” keeping. Ewxceptions overruled.

Apprrron, C. J.; Warron, Dickerson, Virein and Perers,
JJ., concurred.

StateE oF MaINE vs. ANDREW LaNa.
Same vs. Jouxn Howrgy.
Same vs. Micaarr, HowLEy.
Same vs. Patrick McGriNcHY.

Criminal pleading and evidence.

By the nineteenth rule of this court, a motion in arrest of judgment, made
while exceptions taken at the trial are pending, is not to be regarded as a
waiver of the exceptions.

In an indictment under the statute for keeping a liquor nuisance, an allegation
that the respondent unlawfully kept a shop, used for the illegal sale of in-
toxicating liquors is sufficient to negative his authority to sell.

The indictment is not chargeable with duplicity, because several different
causes are set out as descriptive of the nuisance; they describe but a single
offence.

It is not necessary to allege that the shop was a place of ‘“ill famey’ nor that
it “was resorted to,” instead of ‘““was used” for illegal purposes; nor to
allege the names of any persons to whom sales were made on the premises;
nor to describe the place any more definitely than to name the town and
county where situated. A

Judgments obtained in criminal cases are conclusive evidence, between the
same parties, of all the facts necessarily adjudicated by them, not excepting
such judgments as are based upon a plea of guilty or of nolo contendere.

Officers’ returns upon warrants under the search and seizure process are ad-
missible in evidence as a part of the records of judgments; and, under a
conviction in such a proceeding, the presumption is that the respondent
had in his possession all the liquors so described in the officer’s return, where
nothing to the contrary appears.

A judge is not bound to require a jury to bring in a special finding upon each
count in an indictment, where the counts are in proper form, and relate to
the same offence.
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ON EXOCEPTIONS.

InprorvenTs under R. 8., ¢. 17, § 1, which provides that, “all
places used as houses of ill fame, resorted to for lewdness or gam-
bling, for the illegal sale or keeping of intoxicating liquors, are
common nuisances,” alleging that the respondent on the twelfth
day of October, 1873, and on divers other days and times between
that day and the day of the finding of this indictment, at Portland,
&e., did knowingly and unlawfully keep and maintain a certain
shop, there situate, then and on said other days and times, there by
the respondent kept and unsed for the illegal sale, and for the
illegal keeping of intoxicating liquors, and then and on said other
days and times resorted to for tippling purposes, with the knowl-
edge and consent of the respondent and in which said shop intoxi-
cating liquors were then and on said other days and times sold
contrary to the provisions of law, by the respondent for tippling
purposes to be drunk in said shop, and then and on said other days
and times were actually drunk therein, with the knowledge and
consent of the respondent, to the great damage and common nui-
sance of all citizens of said State, &e., &e.

The respondents were referred to in the places where the name
occurred in the indictment after its first statement, as “the said
Lang,” “the said Howley,” &c. The second count fixed the time
of the offence by reference to the first count. The rulings, in-
structions and refusals to instruct by which the respondents were
aggrieved and the grounds of the motions in arrest of judgment,
which were overruled by the justice of the superior court, before
whom these cases were tried, sufficiently appear in the opinion.

Mattocks & Fox, for the respondents.

Charles F. Libby, connty attorney, for the State.

Prrers, J. These cases were presented together in argument,
under exceptions taken to the sufficiency of the indictment and to
the rulings at the trial. »

The counsel for the State relies upon the case of State v. Wing,
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32 Maine, 581, as deciding that the motions in arrest are a waiver
of any exceptions taken at the trial. The point established there
was, that the motion in arrest was premature, while exceptions
raised at the trial were pending. The practice then was to file
such motion after the exceptions were disposed of. But the rules
of this court (rule 19, 37 Maine, 574,) now require that a motion
in arrest shall be made during the term in which the accused has
been found guilty. So that all the questions now presented by
the respondents are properly before us. .

All these cases may be regarded as presenting the same points,
as far as the sufficiency of the indictments is concerned. The ob-
jections taken are various, but all of them are not now insisted
upon. We shall notice such as are. We think that the indict-
ments are not obnoxious to any of the defects imputed to them.

The first count, it is contended, contains nothing to negative
the authority of the respondent to sell intoxicating liquors. It is
alleged therein, among other things, that the respondent unlawful-
ly kept a shop used for the illegal sale of intoxicating liquors ; and
that he there sold liquors contrary to the provisions of law, and
for tippling purposes. There is no exception or qualification in
the enacting clause of the statute, upon which this proceeding is
founded, which requires a guarding against. The negative descrip-
tion must be averred only when it is an essential ingredient of the
offence intended to be charged. A person might legally make a
single sale, or a plurality of sales, as a licensed common seller.
But there can be no license to keep liquors for unlawful sale, or to
maintain a tippling shop, or a nuisance. In Massachusetts, the
authorities to this point are numerous. See Commonwealth v.
Bennett, 108 Mass., 27, and cases there cited. State v. Casey,
45 Maine, 435.

The next cause in arrest relied on, is, that the, first count is
double, charging two or more separate and distinct liquor offences
therein. The counsel for the State contends, that the objection
to duplicity cannot be set up after verdiet ; but that it can be taken
upon demurrer only, unless made available on a motion to quash.

VOL. LXIfL 14
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It is certain that this objection to the first count is immateriai,
provided the second count in the indictment is a valid one. State
v. Burke, 38 Maine, 574. But it may be best to meet the point
of duplicity upon its merits, as the question will probably arise
again, if not already pending in other cases. We are very clear
that only one offence is charged in these indictments; and that is
an alleged statutory nuisance. Several independent causes are set
out as constituting it. They are the facts relied on to prove the
charge. Proof of either of them proves the nuisance ; proof of
all can prove no more. If the respondent kept a shop, used for
the illegal sale of liquors to be carried away, he kept a nuisance.
If he kept a shop, used for the illegal sale of liquors to be drank
upon the premises, then he kept a nuisance. If he kept a shop,
used for the illegal keeping of liquors merely, in such case he kept
a nuisance. = And if he kept a shop used for all of these purposes,
and also for all the other improper purposes enumerated in the
nuisance act, he then also kept a nuisance, and no more than a
nuisance. The penalty thereforis not necessarily more upon proof
of all, than upon proof of any one, of the various and different
matters descriptive of the offence. A conviction for one kind of
illegal keeping of the premises as a nuisance would be a bar to
any other indictment for any or all the other kinds described in
the statute, for the period of time covered by both indictments.
This question has been decided in numerous cases in Massachu-
setts, where a statute similar to ours existed for some time before
. ours was enacted. Commonwealth v. Kimball, T Gray, 330 ;
Commonwealth v. Foss, 14 Gray, 50 ; Commonwealth v. Welsh,
1 Allen, 1 ; Commonwealth v. Carolin, 2 Allen, 169 ; Common-
wealth v. Curtis, 9 Allen, 269 ; Commonwealth v. Finnegan,
109 Mass., 363.

The next point is,not that too much, but that too little, is alleged;
and that it should have been charged that the shop of the respond-
ent was “a house of ill fame.” But it results from what is before
said, that such an allegation is unnecessary. This is an offence
under the statute, and not at common law. This point was decid-
ed in Commonwealth v. Edds, 14 Gray, 406.
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A further objection is, that it should have been alleged that the
shop of the respondent “was resorted to.” The words of the
counts are “was used.” An attempt at condensation by the revis-
ers of the statutes may have slightly obscured the construction of
R. 8., ¢.17, § 1, by leaving out a word or two, or by the use of
inaccurate punctuation. Still the meaning cannot be mistaken.
The correct reading of it, in its application hereto, is, that all
places “used for” the illegal sale or keeping of intoxicating liquors,
are common nuisances. See 13 Gray, 26.

We do not think that the name of the accused need be repeated
in full in every statement in the counts, whenever referred to. A
reference that makes a clear identification is enough.  Common-
wealth v. Melling, 14 Gray, 388 ; Commonwealth v. McAffee,
108 Mass., 458.

Nor do we think that the second count in the indictments is
defective, because it does not set out the year in which the offence
was committed, more distinctly than by referring to “the year
aforesaid” in the first count. By a practical construction, the re-
ference must be clearly understood to be the year last named in
the first count, and not to the year named in the caption of the
indictment. Such would be also the strict grammatical construe-
tion. This point is. decided this way in Commonwealth v. Mec-
Kenney,14 Gray, 1.

We also think the indictments valid, although they purport to
be found by the grand jury, “upon their oaths,” instead of upon
their “oath.” In reality it is not a joint oath that is taken. The
jurors are not all sworn at the same time. The distinction cannot
be an important one. The same objection arose in the case of
Commonwealth v. Sholes, 13 Allen, 554, and was overruled.

Another point raised upon the motion in arrest is, that the
names of the persons to whom the sales were made should be
stated, if known ; and, if not known, that it should be so alleged.
But this was not necessary. No allegation of sales was required.
The offence described in the nuisance statute is not selling liquors,
but the keeping and using a place for the purpose of selling. The
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keeping the place is the gist of the offence. Selling in the place,
without keeping it, is not the offence complained of hLere. Com-
monwealth v. Kelly, 12 Gray, 174 ; Commonwealth v. Farrand,.
I1d., 177.

It is lastly objected against the lndlctments, and more espemally
one of them, that the place, kept as a nuisance, is not sufficiently
described. This objection is not a good one. Commonwealth v.
Gallagher, 1 Allen, 592, is a preciseand pertinent authority upon
this point. The case of State v. Robinson, 49 Maine, 285, relied
on by the defence, relates to the carefulness and precision of de-
scription that is required in a warrant to search particular prem-
ises; a public right guarded by strict constitutional provision.
This is widely distinguishable from that case. It is immaterial
that one of these respondents kept two places. That might make
some difficnlty about proofs at the trial, but cannot affect the
validity of the indictment.

Various records of judgments were admitted in evidence,
against the objection of the respondents. But such evidence is as
admissible in a criminal case, as in civil cases. The records were
between the State and the respondents, and were judgments in
criminal cases. The parties were the same. The degree of proof
required was the same in the cases. The respondent could be a
witness in all of them. We see no reason why the previous judg-
ments were not conclusive evidence, between the State and the
respondents, in these trials, of all the facts necessarily adjudicated
by them. The law is so settled in Massachusetts. Common-
wealth v. M Pike, 3 Cush., 181; Commonwealth v. Austin, 97
Mass., 595; Commonwealth v. Evans, 101 Mass., 25. In one ot
the cases at bar, the objection is made, that the record was founded
upon a plea of guilty; and in another upon a plea of nolo conten-
dere. 'We regard the fact as just as conclusively shown in either
of these instances, as if there had been a trial. The solemn
admission of record, followed by judgment, is just as satisfactory
proof of it, as a conviction could be that was in all respects
resisted. As an admission, it would be prime faci¢ proof only, as
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between the respondent and third persons; but, between the
respondent and the State, it would be conclusive.

It is objected that the officers’ returns upon search and seizure
processes were admitted in evidence, as a part of the record of
judgments. We have no doubt abouf, their admissibility. In fact,
there could be no conviction in such a proceeding, without an of-
ficer’s return. It is a part of the proceedings, without which an
arraignment cannot be made. The effect of it as evidence would
be another question. And here, one of the respondents takes ex-
ception to an instruction of the judge, that a record of conviction
in a search and seizure process was evidence that the respondent
had, at a certain time and place, the liquors described in the offi-
cers’ return on the warrant, with the intention of selling the same
in violation of law. The respondent contends that all the record
legitimately shows is that he then and there had some of the
liquors, but not necessarily all of the liquors, described in the
officers’ return; inasmuch as the same general verdict of guilty
would have been rendered against him, upon proof of having any
of them, as upon proof of having all of them. We do not think so.
Nothing else appearing, the presumption is that the respond-
ent did have in his possession all of the liquors described in the
return, if there is a general verdict of guilty. The warrant con-
tains nothing but a very general allegation. But the officer’s re-
turn amounts to the presentment of a bill of particulars, to which
the proofs and the judgment must apply. The return limits the
more general charge, and in this way becomes a part of the alle-
gations. When a respondent pleads, he does so as to the liquors
thus described. He can plead guilty as to a part, and not guilty as
to apart. And so can the record be. It partakes somewhat of
the character of proceedings in the civil action of replevin. But
where the conviction is a general one, the implication is that all
the allegations, as limited by the officer’s return, were sustained.
State v. Somerville, 21 Maine, 20; Commonwealth v. Stebbins,
8 Gray, 492.

But it is alleged that the records were not admissible in evidence
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for the purposes for which they were received, because of the alle-
gation in the warrants upon which the records were based, that
the respondent was “not authorized by law to sell said liquors
within said Portland,” instead of an allegation that he was not
authorized to sell within the State. But that allegation was mere
ly surplusage, and, as seen before, no negative allegation of that
sort was necessary. See State v. Connelly, argued and decided
at this term, and reported upon page 212 of this volume.

An exception is taken, in one of the cases, to a refusal of the
judge to direct the jury to bring in separate findings upon the
counts in the indictments. He was not bound to do so, in a case
like the present, where the two counts rclate to the same offence,
and are in proper form. The punishment would be the same,
whether the conviction is upon one or both the counts. State v.

Wright, 53 Maine, 328; Commonwealth v. Desmarteau, 16
Gray, 1. .

We can perceive no error in any of the other rulings. The in-
structions, though not in the language of the requests in all cases,
were correct. Complaint is made that, in one of the cases, the
judge in his charge expressed an opinion as to the guilt of the
accused. We do not find the charge to be amenable to such an
objection. It is inferable, that the counsel for the respondent made
some appeals to the jury hardly warrantable upon the evidence in
the case, and that the court undertook to correct any wrong im-
pression which they might produce. Lord Hale said of the duties
of judges, that “a jury should be told where the main question
or knot of the business lies.” This was the object of the judge in
this case. Exceptions overruled.

Arrreron, C. J., Warron, Dickersox, Barrows and VireIn,
JJ., coneurred.
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StaTE oF MainE vs. NEaL MoOarFERTY.

R. 8., c. 27, §§ 22, 834, Intoxicating liquor. Jury. Evidence.

Whether or not hop beer is intoxicating is a question of fact for the jury.

If an officer returns upon a warrant that he has seized liquors and arrested
the custodian of them by virtue of that process, the respondent is thereby
precluded from claiming that the search of his premises was without war-
rant, or that the proceedings should be exclusively in rem against the
liquors. .

The jury were allowed to take with them to their room a bottle containing a
liquid called ale which, though no part of the liquors seized, was manufac-
tured and sold by the same person under the same name; held, that there
was no legal objection to this course, the jury having been instructed not
to consider the qualities of the contents of the bottle, unless satisfied from
the evidence that its character was the same as that of the liquors seized.

Ox ExcepTiONs to the ruling of the justice of the superior
court.

SEAROH AND SEIZURE process upon which certain liquors were
returned as taken, and McCafferty arrested. It was brought be-
fore the superior court by appeal from the municipal court of
Portland. The liquors were at first taken without any warrant,
but one was subsequently obtainedreciting “that the complainant
believes that intoxicating liquors were therein kept by the defend-
ant for unlawful sale,” but not stating that there was probable
cause for this belief. The officer serving the warrant returned
that he had seized this liquor and arrested the respondent by vir-
tue of it. The justice presiding at the trial was requested to in-
struct the jury that, “if the defendant purchased the liquor which
was seized for hop beer, the cask containing it being so marked,
and sold it as such, having no knowledge of its being any thing
different, there was no intentional violation of law; that the
gearch of the defendant’s premises was made without a warrant
and was therefore unlawful, and the whole proceedings void; that
in case of liquors originally seized without a warrant, the precept,
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when obtained, should run against the thing seized, and not against
any person. These instructions were refused and the respondent
excepted to the refusal, as well as to the jury being permitted to
take with them to their room “a quart bottle of what was called
ale,” which was no part of the liquors seized but manufactured
and sold by the same person under the same name. The jury
were told, however, not to consider the qualities of the liquor
produced, unless they found from the evidence in the case that it
was the same kind.as that seized. ‘

John H. Williams, for the respondent.

Charles F. ILibby, county attorney, for the State.

Dickerson, J. The first requested instruction assumes that
hop beer is not intoxicating, a fact to be found by the jury. The
points raised in the second and third requested instrnctions are
not open to the respondent, since the case shows that “the officer
gerved the warrant and made return thereon of the seizure, and
arrested the defendant.”

The leave granted to the jury by the court totake to their room a
bottle of the liquor introduced in evidence, natasthe liquor seized,
but as liquor manufactured and sold by the same person under
the same name as the lignor seized, was unobjectionable, coupled
with the instruction to the jury not to consider the qualities of
such liquor unless they should find from the evidence in the case,
that it was the same kind as that seized.

FErceptions overruled.

Arpreron C. J., Wavrron, Bagrrows, Virein and Prrers, JJ.,
concurred. :
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State oF MaiNE vs. GuorgE E. Warp.
Plea in abatement bad for duplicity.

A pleain abatement, to the sufficiency of a grand jury, is bad on special
demurrer, where defects in the drawing of several jurors are alleged, which
are not dependent for proof upon the same evidence.

ON EXCEPTIONS. :

The respondent, indicted for maintaining a nuisance, under R.
S., e. 17, § 1, plead in abatement errors in the drawing of sixteen
of the grand jurors by whom the indictment was found, coming
from various towns and summoned by different officers and ve-
nires. The county attorney demurred specially to the plea and his
demurrer was sustained by the judge of the superior court, and
the respondent excepted.

8. C. Strout and H. W. Gage, for the respondent.

Charles F. Libby, county attorney, for the State..

PerErs, J.  The respondent pleads in abatement, that the grand
jury were not legally qualified to find this indictment. He ob-
jects, inter alia, that the j‘uror from Scarborough, was not drawn.
at a meeting held within the limits of that town ; that the juror
from Yarmouth was not drawn at a meeting held within the limits-
of that town; that the juror from Bridgton was drawn at a meet-
ing the hour of which was not notified, and that four days’ notice
of the meeting was not given as required by law. The attorney
for the State demurs to this plea, upon the ground of duplicity.

It is argued by the State that the plea contains divers and dis-
tinct matters, of a material character, any one of which would be
a sufficient answer, without the others. On the other hand, the
respondent insists that his defence is not double, and that it con-
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tains but a single matter ; and that is, the illegal constitution
of a grand jury.

The rule of law invoked by the State is clear enough; but it
is sometimes difficult correctly to apply it. The respondent must
confine his plea to a single point. The point is not necessarily
confined to a single fact. It may embrace as many facts as con-
stitute one proposition or matter, making but one defence; but it
must not consist of distinet and independent facts, making several
matters or defences. Good reasons for this strictness are found
in all the books upon pleading at common law.

We think the demurrer should be sustained. The position of
the respondent would be more tenable, if his objection applied to
one venire or one juror. - But here several issuable facts are al-
leged, which have no necessary connection, dependent upon dif-
ferent evidence for proof. To be sure, there is some resemblance
between this plea and some of the forms in the authorities, which
have been held good upon special demurrer; as where a defend-
ant pleaded that he arrested a plaintiff on suspicion of felony,
and was allowed to set forth any number of circumstances of sus-
picion, though each circumstance was alone sufficient to justity
the arrest, inasmuch as all of them together amounted to one con-
nected canse of suspicion. But, upon the whole, we think the
plea in this case falls rather within the kind of objection, that, at
common law, lies against charging distinct offences in one count;
or several breaches in one assignment; or against alleging two
causes to sue, and the like. The respondent relies on the form
of a plea in abatement, found in 2 Wharton’s Indictments, § 1158,
" which was sustained by the court in Mississippi. But the defect
alleged there, in drawing a grand jury, was equally as applicable
to all the jurorsas any of them. The objection was an entirety.
Here it is not. - FEzceptions overruled.

ArrreroN, C. J., Warron, Dickerson, Barrows and VIRGIN,
JJ., concurred.
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Aivon A. Strour ws. DonaLp M. STEwWART.

New trial, for evidence newly discovered and not cumulative.

In an action to recover for professional services, rendered in the superior
court upon an engagement made through another attorney, residing in the
same city with the defendant, the defendant denied that he ever authorized
the employment of the plaintiff; and had a verdict, based upon his testi-
mony to this effect, Subsequently, the plaintiff learned that, long prior to
the trial of the present case, Mr. Stewart had several times stated to ac-
quaintances in Ellsworth, where he lived, that Mr. Strout was his counsel
in Portland, in his litigation there; held, that this was not only newly dis-
covered evidence, but that it was not cumulative; and therefore it entitled
the plaintiff to a new trial.

AssompsIT.

MorioN For A NEW TRIAL by the plaintiff, upon the ground
that the verdict against him, rendered at the April term, 1874, of
the saperior court for Cumberland county, was contrary to the
law, and the evidence, and the weight of the evidence. At the
May term, 1874, of that court the plaintiff filed another motion to
set aside the verdict on account of newly discovered evidence rela-
tive to the matters at issue between these parties.

In September, 1869, there was a suit entered in the superior
court in favor of J. B. Mathews and others against Donald M.
Stewart, in the defence of which Mr. Strout appeared, in compli-
ance with a request to do so contained in a letter from George S.
Peters, Esq., of Ellsworth, Mr. Stewart’s attorney there. The
services were charged upon the plaintiff’s books to Mr. Peters, but
this was done through misapprehension upon the part of the book-
keeper, without any directions from Mr. Strout and without his
knowledge. Mr. Peters, called as a witness by the plaintiff, testi-
fied that he engaged Mr. Strout at the suggestion of the defend-
ant. Mr. Stewart, testifying in his own behalf, swore that he
never employed, or authorized the employment of, any other coun-
sel than George S. Peters, Esq. ; did not suggest the engagement of



228 WESTERN DISTRICT, 1874.

Thompson ». Gray.

any Portland lawyer, and did not know there was any such man
a8 Mr. Strout living.

To support his motion for a new trial upon the ground of newly
discovered evidence the plaintiff introduced the depositions of two
citizens of Ellsworth, each of whom deposed that Mr. Stewart had
repeatedly stated that A. A. Strout, Esq., was taking care of his
cases for him in Portland; that he had authorized Mr. Peters to
engage Mr. Strout’s services in these matters.

Strout & Holmes, for the plaintiff.
Clarence Hale, for the defendant.

Dickersox, J. Though the verdict in this case is against the
weight of the evidence, it is not so manifestly wrong as to require
the court to set it aside for that cause alone.

The newly discovered evidence is material and not cumulative,
consisting mainly of the admissions of the defendant. As this evi-
dence was not known to the plaintiff at the time of the trial, and
could not have been discovered by him by the exercise of due dili-
gence, and, as it is obvious, that, if introduced, it would have re-
versed the verdict, the motion for a new trial on account of newly
discovered evidence is sustained, and a New trial granted.

Aprreron, C.J., Warron, Barrows, Virein and Peregs, JJ.,
concurred.

WitLiam B. Taompson vs., Mary A. GrAy.
Note on time is agreement for delay, which is @ sufficient consideration.

The taking of a promissory note for an antecedent debt, imposes upon the
creditor an obligation to wait for his pay till the note matures, without
any special agreement to that effect, or any understanding that the debt
shall be thereby extinguished; and the delay thus obtained is a suffi-
cient consideration for the note. Therefore, the note of a married woman,
given for the antecedent debt of her husband, is not void for want of con-
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sideration, if it is made payable at a future day. The court is not satisfied
that at the time of the giving of the note in suit the defendant did not have
an intelligent understanding of what she was doing; nor that there was
any such fraud or imposition practiced upon her as ought to avoid the note.

ON REPORT.

AssumpsiT upon a note given by the defendant to the plaintiff
for $190, dated August 17, 1872. A brief statement was pleaded
with the general issue, admitting the signature to the note, but
saying that it was without any valid legal consideration ; that, at
the time of its execution, Mrs. Gray was in a feeble and impaired
condition of body and mind, and was mentally incompetent to
transact business with intelligence, understanding rationally what
she was doing; and that the plaintiff procured her signature by
artifice, deception and fraud.

The note was given to take up one of her husband, maturing
in the bank, for necessaries supplied to their family by the plaintiff.

Thereis no occasion to rehearse the testimony as to the issues
of fact presented, since no legal questions arose upon that branch
of the case.

Howard & Cleaves, for the plaintiff.

The agreement for delay, which was implied by the act of taking
this note, was a sufficient consideration. 1 Parsons on Contracts,
*369; Smith v. Alger, 1 Barn. & Ad., 603; Pillaus v. Millsop,
3 Burrows, 1674; Jones v. Ashburnham, 4 East, 459; Wheeler
v. Slocumb, 16 Pick., 52 ; Boyd v. Freize, 5 Gray, 554: Breed v.
Hillhouse, T Conn., 523; Jennison v. Stafford, 1 Cush., 168;
Walker v. Sherman, 11 Mete., 172; Hing v. Upton, 4 Maine,
387; Langley v. Bartlett, 33 Maine, 478.

A. Merrill, for the defendant.

The groceries had long before been furnished and consumed,
and the debtor-husband’s note taken therefor had matured.
Then the whole consideration was past, and there was no new one
sufficient in law to support this promise.

Though love and affection suffice in case of a sealed instrument,



230 WESTERN DISTRICT, 1874.

Thompson v. Gray.

it is otherwise as toa note. Story on Prom. Notes, §§ 184, 186,
&e. ’

That delay may become a consideration, there must be an agree-
ment not to sue; and none such is shown here. Mecorney v.
Stanley, 8 Cush., 85. ,

In his absence, Mrs. Gray signed this note to take up that of her
husband in the bank; and the plaintiff promised so to use it but
did not, paying that note himself. Thus it was obtained upon a
false pretence, and was not applied to the use intended. As the
trust upon which it was delivered was not executed by him, the
plaintiff cannot now recover of the maker upon it. Nuiter v.
Stover, 48 Maine, 163. He should have returned it to her when
he found it unnecessary to use it for the purpose specified.

Warron, J.  The promissory note of a married woman given
for the antecedent debt of her husband is not void for want of
consideration if it is made payable at a fature day. Such a note
necessarily operates as a suspension of the right of the creditor to
enforce payment of his debt till the note matures; and it is a rule
of law too well settled to require the citation of authorities in
support of it, that such a suspension of the right of the creditor
to enforce payment of his debt is a sufficient consideration for the
promise of a third person to pay it. Itisnot necessary that there
should be an express agreement for delay. The taking of a new
security payable at a future day, by operation of law, and without
any special agreement to that effect, imposes upon the creditor the
duty of waiting for his pay till the new security matures. An-
drews v. Marrett, 58 Maine, 539, and authoritics there cited.
Fisner v. Keller, 3 Daly, (N. Y.) 485.

The objection, therefore, that the note in suit was given without
consideration is not sustained.

Nor are we satisfied that, at the time of the giving of the note
in suit, the defendant did not have an intelligent understanding of
what she was doing. Nor are we satisfied that there was any
such fraud or imposition practiced upon her as ought to avoid the
note. She probably felt that if there was no legal obligation rest-
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ing upon her to pay the debt, still, inasmuch as it was incurred
for necessaries supplied her and her children as well as her hus-
band, and she alone had the means to pay it, that there was a
moral obligation resting upon her which she was not at liberty to
throw off; and the fact that she was willing to give her personal
obligation to pay for such necessaries is not to our minds evidence
of insanity or imposition. Judgment for the plaintiff.

Arrreron, C. J., Dickerson, Barrows, Virein and PrrErs,
JJ., concurred.

'

InEABITANTS OF WESTBROOK %S. INHABITANTS oF DEERING.

Town cannot vote money to oppose its division. Liability after division.

A town cannot incur expenses in opposing, before a legislative committee, a
division of its territorial limits.

The vote of Westbrook passed March 20, 1871, to build a bridge, and appoint-
ing their selectmen agents for that purpose, did not create any debt, liabili-
ty, or cause of action, against the town. The contract for the bridge, first
creating such liability, having been made after the act dividing the town
took effect, the new town of Deering cannot be held to contribute to the
expense of it.

ON REPORT.

AssumesiT, upon an account annexed and the general money
counts, to recover two-thirds of certain expenses of employing
counsel, procuring witnesses, &c., &c., in the winters of 1870 and
1871, to oppose, before the legislative committee to whom the sub-
ject was referred, a petition for the division of the town of West-
brook. In 1870 the prayer of the petitioners was refused, but it
was granted the succeeding year, the part set off from the old
town being erected into the town of Deering by act approved
February 16, 1871, the tenth and last section of which provided
that this act should take effect March 21, 1871. Special laws of
1871, c. 628. The expenses were incurred by a committee chosen
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at a legal town meeting, held December 29, 1869, which voted to
authorize this expenditure. This committee disbursed over three
thousand dollars in opposing a division of Westbrook. The third
section of Special Laws of 1871, c. 628, making the division, pro-
vided that ‘“said town of Deering shall be holden to pay the said
town of Westbrook two-thirds parts of the debts and liabilities of
said Westbrook now existing,” &e.

A bridge built for the town across the Presumpscot river, at
Saccarappa, in the spring of 1870, by the Moseley Iron Bridge
and Roofing Company, proving defective, it was taken away by
the contractors, and, upon the twentieth day of March, 1871, the
town, at a legal meeting, voted to and did authorize its selectmen
to contract for a new bridge in place of the other, but no agree-
ment for building the new bridge was made with any one until
March 30, 1871. It will be remembered that Deering became a
town March 21, 1871, the day after it was voted to substitute
another bridge for that furnished by the Moseley Company. This
new bridge was erected at a cost of about six thousand dollars.
The court were to enter judgment according to the facts and legal
rights of the parties.

S. 0. Strout and I1. W. Gage, for the plaintiffs.

I. When the rights of a town are imperilled, or its interests
involved, it can employ an attorney to defend them. Hnowlton
v. Plantation, 14 Maine, 20; even though it be not a party of
record to the proceeding. Briggs v. Whipple, 6 Vermont, 95;
Cushing v. Stoughton, 6 Cush., 389; Lawrence v. McAlvin, 109
Mass., 812.

This court have settled the question here raised, in Frankfort
v. Winterport, 54 Maine, 250. This was an “existing liability”
when c. 628 took effect. Batchelder v. Epping, 28 N. 1., 354.
There was the same necessity for informing the tribunal before
which this question of division was pending, by evidence and
argument, that exists in any other case, in any other form.

II. The bridge, though not actually contracted for till after
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~ March 21, 1871, was imperatively ordered March 20, 1871, those
who are now citizens of Deering being present at the town meet-
ing of that day, and acting affirmatively upon the question. A
binding obligation to make the contract was then cast upon the
selectmen.

Bradbury & Bradbury and Edward Payson, for the defend-
ants. |

L. In relation to the first question in this case we contend (1)
that no portion of the sum disbursed can be recovered of Deering;
(2) or, at any rate, only so much as was necessary to present the
subject fairly to a committee of the legislature, employing only a
reasonable number of counsel and witnesses for the purpose, and
paying fair compensation for the legal services re