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CASES

IN THE

SUPREME JUDICIAL COURT

OF THE

STATE OF MAINE.

Bexsamin L. StapLes vs. GeoraE B. WELLINGTON.

Costs. Pleading. Practice. Release. R. 8., c. 82, §115.

A discharge under seal, not fraudulently obtained, by which a verdict for $350
is released for $67, during the pendency of a motion for a new trial of the
action, cannot be regarded as invalid for inadequacy of consideration.

A plaintiff, who has released a cause of action, and agreed to enter a discon-
tinuance as soon as may be without costs to the defendant, will be liable to
the releasee for any costs that may be subsequently occasioned by his ineffec-
tual resistance to the execution of his agreement.

The liability of an assignee under R. S., c. 82, § 115, for the costs of an ac-
tion prosecuted for his benefit, is not confined to cases in which the assign-
ment is made before action brought.

Ox ExceprioNs by both parties.
This was an action of assumpsit, originally instituted by Francis
G. Brown, who died during its pendency, and it was subsequently
prosecuted by his administrator, Benj. L. Staples.
At the February term, 1867, a verdict in favor of Brown, for
$350, was rendered, and the defendant filed a motion for a new
VOL. LXIL 1



10 EASTERN DISTRICT, 1872.

Staples v. Wellington.

trial, and the cause was continued to await the result of this mo-
tion. On the seventh day of May, 1867, the claim sued and all
rights thereto and under the verdict were assigned by Brown to
Edmund Madigan, for value ; and on the seventh day of September,
1867, in consideration of $67 paid him by Mr. Wellington, Brown
released the cause of action and directed his counsel to discontinue
the suit, without cost to the defendant. At the September term,
1867, the motion for a new trial was withdrawn, Mr. Madigan
filed his assignment, and Mr. Wellington his release, the validity
of which was denied upon the ground of the insanity of Brown,
and because it was obtained by fraud and circumvention, for a
grossly inadequate consideration, after notice of the transfer of the
claim to Mr. Madigan. By order of the court the cause was con-
tinued, the pleadings to be filed by the middle of vacation, which
was done; the defendant formally pleading his release, and the
plaintifl’ replying the matters above stated, in avoidance. At the
Febrnary term, 1868, the death of Brown was suggested, Mr.
Staples appeared as his administrator, and, under the direction of
the court, two issues were framed for the jury: ¢“l1st, Did the de-
fendant have notice of the assignment before obtaining the dis-
charge? 2d, Was the discharge valid or void?” At the first
trial the jury were unable to agree, but on the second presentation
of the case, at the February term, 1869, a verdict was rendered
for the defendant, the first question being answered in the nega-
tive, and the second that the discharge was valid. The plaintiff
filed exceptions and a motion for a new trial, which were over-
ruled by this court, as appears in the report of the case, 58 Maine,
453, the certificate being received by the clerk of courts, for
Aroostook county, May 29th, 1871. At the September term,
1871, the plaintiff moved for judgment or the verdict originally
rendered in his favor, (at the February term, 1867,) and the de-
fendant moved for costs from the commencement of the action;
the judge ruled, pro forma, that the defendant was not entitled
to any costs, overruled both motions, and directed an entry of
judgment for the defendant without costs. Both parties excepted.
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Jos. Granger, D. D. Stewart, L. Powers and E. Madigan,
for the plaintiff. )

The original plaintiff obtained a verdict for $350, which, by the
withdrawal of the defendant’s motion for a new trial, remains in
full force. The defendant does not now seek to set it aside but to
avoid, or prevent, the entry of judgment by the release he has
since obtained from Mr. Brown. The validity of the release hav-
ing been determined by the jury, it must now take effect, but only
according to its terms; i. e., that the action should be continued
without cost to either party. Coburn v. Whitely, 8 Metc., 272-T.
Wellington is not the prevailing party. Upon the sole issue raised
upon the declaration, a verdict, still in full force, stands recorded
against him. The validity of the release was a collateral issue,
subsequently arising, which the court saw fit to submit to the jury
for information. It was a question of interest to the parties, in the
gsolution of which both incurred expense, but it was not the sub-
ject-matter of the action upon which either could be said to pre-
vail. The statute giving costs refers to the party prevailing upon
the issue presented by the plaintiff’s claim and the defendant’s
denial. Thayer v. Seavey, 11 Maine, 292, last sentence; Moore
v. Mann, 29 Maine, 559; Ham v. Ham, 43 Maine, 285.

Certainly, no costs arerecoverable against Mr. Madigan. If the
release was valid there was no claim left to assign. In the lan-
‘guage of Crosby v. Chase, 1T Maine, 371, the defendant ‘“‘cannot
be permitted to defeat the deed for one purpose and set it up for
another.” He cannot deny the cffect of the assignment to rob us
of our verdict and then claim its validity to recover costs of us.
Again, R. 8., c. 82, § 115, identical (so far as this case is concerned,)
with § 105 of the same chapter in the revision of 1857, applies
only to actions “commenced in the name of the assignor,” and
not to the assignment of claims on which suits are already pend-
ing. Though, in successive revisions, the phraseology of the stat-
ute of 1846, c. 223, has been somewhat condensed, the meaning ig
preserved and the construction should be the same as was given
to that.
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Staples v. Wellington.

J. C. Madigan & Donworth, for the defendant.

No special finding was sought as to the adequacy of considera-
tion, but it was treated as involved in the question of fraud and
the validity of the release. If there had been no proof, the seal-
ing of the instrument imports a consideration sufficient in law.

The direction to discontinue operates as a discontinuance, ¢o in-
stanti, is a bar to the further maintenance of the suit and anni-
hilates the verdict. 1 Bouv. Law Dict., 307. TUpon the issue
which finally disposed of the case, and closes its record, the de-
fendant is the “prevailing party” and, therefore, entitled to costs;
at least from the day of filing this release.

Perers, J.  After the questions submitted to the jury had been
finally determined, the plaintiff moved for judgment on the origi-
nal verdict rendered in his favor for the reason, as he says, that
even if the findings of the jury are correct as to matters of fact,
still as matter of law, the release is not valid, because of inadequacy
of consideration; that a payment of sixty-seven dollars is not a
legal consideration for the release of three hundred and fifty dol-
lars ascertained by verdict to be due the plaintiff, as in the case of
Bailey v. Day, 26 Maine, 88. But this rule does not apply where
the acknowledgment of satisfaction, as here, is by deed. ZLee ».
Oppenheimer, 32 Maine, 253. Nor does the rule invoked apply
in this case, because, when the release was given there was an
uncertainty, by reason of a pending motion, whether the ver-
dict would stand or not. Courts incline to regard with favor any
compromise, not frandulently made, which puts an end to litiga-
tion. The rule itself however has been abolished by R. S., c. 82,
§ 38; so that any sum of money paid in full discharge of a larger
indebtedness is a sufficient consideration therefor.

The defendant asks for his costs, and we think he is entitled to
them from the date the release was offered and resistance made to
Jts allowance by the plaintiff. He had the plaintiff’s release, and
how should he make it available? He could not plead it as puis
darrein continuance, because, as laid down in the authorities, with
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here and there an exception in particular ecases, sich a plea is too
late after verdict rendered. Iad judgment been entered upon
the verdict for the plaintiff, before an opportunity had been allowed
the defendant to interpose his plea, equity would have relieved him,
as in Devoll v. Scales, 49 Maine, 320; or, a remedy ‘would have
been found in the writ of audita querela, as in Gilbreth v. Brown,
15 Mass., 178. The reason assigned in the cases why a plea since
the last continuance cannot be allowed after verdict is that the
party can resort to his writ of audifa querela. But this writ has
fallen into almost entire disuse, and in some of the States be-
come abrogated, for the reason that the same remedy can be
reached as well* in the original action, in a summary way upon
motion. In this case, the judge presiding adopted a course to
ascertain the rights of the parties similar to that taken in the case
of Lister v. Mundell, 1 B. & P., 428. 1In that case, just before
execution awarded, a discharge of the defendant in bankruptcy
was presented and relief prayed for on motion. Eyre, C. J., said,
“by refusing this motion we shall drive the defendant to his audita
querela, and I take it to be the modern practice to interpose in a
summary way in all cases where a party would be entitled to re-
lief on an audita querela.” DBut as matters in avoidance were set
up, the chief justice said there should be an inquiry into the facts
to see whether there be anything to prevent the audita querela
from taking effect, and so he required the defendant to plead
his bankruptcy in order to frame an issue upon which the facts
presented on both sides could be tried. So in the case before us,
the defendant after verdict came in with a release moving for a
discontinunance of the action. Questions of fact arose as to its
validity which could only be settled by a jury, as see Coburn v.
Whitley, 8 Metc., 272. The judge presiding ordered the defend-
ant to plead, and the plaintiff to reply, so as to present an issue
upon the questions involved. After several trials to the jury, and
exceptions taken and overruled, as sec this case reported in 58
Maine, 453, a discontinuance was entered by order of court. Now,
why is not the defendant entitled to his costs precisely as if he had
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pleaded his release as a plea since the last continuance? Has he
not substantially and in effect done s0? Are not all the incidents
of proceeding and the result as they would have been, if the release
had been pleaded before, instead of after, verdict rendered? Is
there not asemuch reason to allow costs in this proceeding as there
would have been in a new proceeding, had equity or audita
querela been resorted to?

So far as the plaintiff up to the date of the release had prevailed,
the action was settled. From that time another issue was raised,
the determination of which put an end to the case. The defend-
ant succeeded upon his motion to have a discontinuance entered,

‘and in this resnlt he was the party finally prevailing. But the
plaintiff contends that by the terms of the release the discontinu-
ance was to be entered “without costs to the defendant.” But
when, according to this agreement, was the discontinuance to be so
entered? and what costs were referred to? Certainly, not costs
which had not accrued when the release was delivered, and not
then in the expectation of the parties as likely to accrue? It would
be unreasonable to suppose the parties contemplated a settlement
of the costs which the plaintiff would impose upon the defendant
by a resistance against the very agreement in which the costs are
claimed to have been adjusted. The discontinuance, by the agree-
ment of release, was to be entered “as soon as it could be done.”
It could have been done at the September term, 1867. A dis-
continuance then without costs to the defendant would not extend
to any costs growing out of a controversy carried on after that time.

The plaintiff contends that no costs are allowable upon the de-
cision of a question resting merely upon a motion in a case. But
this depends upon the character of the motion, and whether by a
decision of it, the whole litigation is brought to an end. Sweet-
sir v. Kenney, 31 Mame, 288; DLurner v. Putnam, 1d., 557;
Reynolds v. Plummer, 19 Maine, 22.

It is further contended that E. Madigan is not liable for costs as
an assignee because the jury found the assignment to him ineffec-
tual as against the controverted release. But the finding of the
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jury did not establish that he was not in fact an assignee, and in
that character he carried on the controversy upon the questions of
the validity of the release, and whether there was a want of notice
of the assignment, in either of which had he prevailed, the final
result would have been favorable to him. It might as well be
claimed, that an assignee of a claim who indorses a writ would
never be liable to a defendant for costs upon the ground that a
failure to win would always be evidence that there could have
been no claim to be assigned.

It is still further contended that the assignee would not be liable
to costs, because the assignment was not made anterior to the com-
mencement of the snit. The assignee is by statute rendered lia-
ble where the writ or process “is commenced in the name of his
assignor;” but it is not provided that the liability shall be limited
to cases commenced in his name for the benefit of the assignee.
The statute does not require that the claim shall be sued for the
benefit of the assignee, but if it is prosecuted in the assignor’s name
(after a suit has been commenced) for the benefit of such assignee,
his liability for costs becomes fixed.  Any other construction would
render the statute entirely nugatory. Assignments would not be
made till after suit commenced; and,if made, would ordinarily be
cancelled before suit and renewed afterwards.

Ezceptions by plaintiff overruled.

Ezceptions by defendant sustained.

Defendant allowed costs accruing
since his motion for a discontinu-
ance was filed.

Aprrerow, C. J., Corring, Warron, Dickersoy and Barrows,
JJ., concurred.
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Cary v. Herrin.

TaroporE CAry and others, in equity, vs. Nerson HerrIN.’

Equity Practice. Master in chancery—effect of his findings. Payments—
appropriation of.

The findings of a master in chancery are not conclusive when objections made
before him are overruled, and exceptions founded on such objections are
taken and properly brought before the court.

His findings have then every reasonable presumption in their favor, and are
entitled to as much weight as the verdict of a jury. '

If the bill'contains no allegation of any payments upon the mortgage sought
to be redeemed, the complainants relying upon extrinsic evidence to estab-
lish them, so much of an answer as relates to payments which the respon-
dent denies to have been made upon the mortgage note, is not responsive to
the bill.

The court cannot apply a payment to an unsecured note, instead of one se-
cured by mortgage, if the parties have made no such appropriation and the
existence of such unsecured note is not established by admission or evidence
before the court.

BiLL 1x EQUITY.

Upon the twenty-second day of November, 1854, the late Shep- .
ard Cary mortgaged to Nelsons Herrin certain real estate in Houl-
ton and vicinity, to secure a note for $4,500 payable in six months
with interest. The complainants, sole heirs at law of Mr. Cary,
brought this bill to redeem the land which descended to them from
this incumbrance, stating only the fact of its existence upon their
property, so inherited, and that they had demanded of the mort-
gagee an account, under R.S., c. 90, § 13, which was refused;
offering to perform the condition of the mortgage, and praying
process to compel the appearance of the defendant and a release
of his claim upon payment of what might be found legally and
equitably due to him. There was no charge of any payments, nor
of any other facts. The respondent, by his answer, conceded the
truth of all these allegations, and then proceeded to state other
facts and circumstances relative to his transactions with the late
Shepard Cary, which it is unnecessary to recite any further than to
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gay that he claimed that the deceased had given him another note
of $2,572, one for $428, and had borrowed $1,000 on another occa-
gion, and still $2,500 more at a later date ; that he collected $1,000
for Mr. C. upon the note of Sumner Whitney, held by Cary as in-
dorsee, $300 of which Mr. Herrin paid to Cary, and averred that
the other $700 was to be retained by him as extra interest upon
his various loans to Mr. Cary. ,He also claimed that another col-
lection of $400 made by him for Cary was, by arrangement be-
tween them, to be retained by Herrin as extra interest; and de-
nied that any sum, except a store-bill of $67.37, was ever paid on
the mortgage note. Ie asserted that all other sums by him re-
ceived of S. Cary, were to be, and were, applied in diminution of
the unsecured indebtment, and claimed so to apply the $700 and
$400 items, if he could not legally retain them as extra interest.
At the first hearing before the master Mr. Herrin was allowed to
testify in his own behalf| to the effect above stated,so far as relates
to the extra interest; as appears by the report of the case in 59
Maine, 361 ; for which cause the matter was recommitted to the
master, who reported again that the $700 were, by agreement of
the original parties, at the time of its reception by Mr. H., appro-
priated to the payment of extra interest ; that the $400 and divers
other sums received by defendant should be applied in reduction
of the mortgage debt. At the time the §700 and $400 were re-
ceived the statutes of this State prohibited the taking of usurious
interest. Both parties excepted to the master’s report; the com-
plainants because the $700 were not applied to reduce the mortgage
note, and the respondent because the $400 were so applied. The
receipts which Herrin gave S. Cary for the $400 expressed that it
was received “on account of interest;” that for the $700 simply
gaid: “received of S. Cary seven hundred dollars on note of Lock
to Sumner Whitney.” -

L. Powers and Madigan & Donworth, complainants’ solicitors..

A. W Puaine and C. M. Herrin, for the respondent.
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Prrers, J. Are the master’s findings in this case conclusive ¢
It has been held in this State, following the general rule of courts
of chancery, that the findings of a master as matters of fact are
conclusive. Mason v. Y. & C. B. R. Co., 52 Maine, 83 ; Sim-
mons v. Jacobs, 1d., 147 ; Bailey v. Myrick, 1d., 132. The doc-
trine thus stated was true as applicable to those cases, but it would
not apply in cases where objectiops were taken before a master
and overrunled by him, and exceptions taken afterwards, based on
such particular objections. In such case the objections should, if
requested by the party making them, be presented in the report,
and although it would be irregular for a master, even at the solici-
tation of parties, to report the testimony instead of his conclusions
and findings upon the testimony ; still, where objections are taken
and overruled, the master, if so requested, should annex to his re-
port so much of the evidence as bears upon such overruled objec-
tions, so that exceptions may be raised thereon. Taking the two
reports together, it is evident enough that the present exceptions
are properly before us. Being before the court in this way, the mas-
ter’s conclusions, if depending upon a conflict of testimony, would
have every reasonable presumption in their favor, and are entitled
to as much weight as the verdict of a jury, and are not to be set
aside or modified without clear proof of error or mistake on his
part. Sparkawk v. Wills, 5 Gray, 423 ; Dean v. Emerson,
102 Mass., 480.

Notwithstanding these favorable presumptions in behalf of the
master’s report in this case, we are of the opinion that his finding
which disallows the item of $700 as a credit upon the mortgage,
aipon the ground that it was a payment not upon the contract
secured by the mortgage, but upon certain usurious contracts out-
side of it, is not sustained by any legal evidence in the ease. The
error consists in admitting the answer of the defendant as evidence
in his behalf upon the point in controversy. The correctness or
error of such admission depends entirelyupon the question whether
or not that portion of the answer which sets out a special agree-
ment of the parties to appropriate the $700 on usurious ®ontracts
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was responsive to the bill. We think it was not. The rule is
thus stated by Story: “The plaintiff calls on the defendant to
answer an allegation of fact which he makes; and thereby he ad-
mits the answer of that fact.” The complainants in this case make
no allegation about this payment, or any other payment whatever ;
and do not even allege that any payments were ever made; bat
merely call upon the respondent for a true account. At most they
would be regarded as calling uponhimin a general way for a state-
ment of such payments, if any, as have been made upon the mort-
gage note, and not for payments not made upon it. The claim of
the respondent is, that the $700 was to be appropriated upon a
contract distinct and independent of the mortgage note ; otherwise
he would not come within the principle of the case of Rokan v.
Hanson, 11 Cush., 44, on which his counsel relies; for, if it is ad-
mitted that the sum was taken or reserved as usury upon the mort-
gage note, it would have to be accounted for as a payment on
such note in this bill for redemption. Hunt v. Goldsmith,1
Allen, 145.

The answer would be responsive so far asits general denial goes
that any payments (but one) were ever made upon the mortgage
note, but that statement is clearly overcome by evidence of subse-
quent admissions made by the respondent himself. It is inferable
from what occurred at an interview between the parties, that the
construction which the respondent would give to these matters would
be, that he should be allowed his principal and interest at twelve
per cent. upon the several notes, and that all the sums receipted
for should apply to that sum total, rather than that the $700 should
be specifically applied upon the contract for extra interest. Inas-
much then as the respondent cannot testify through his answer ; and
it has been decided, he cannot as a witness, as see this case in 59
Maine, 361 ; and there is no other proof whatever to support the
position claimed by him, the $700 item must be carried to the
credit side of the account as stated by the master, and the $400
item stand as it is. To make this correction the court can modify
the report without referring it back to the master. Zaylor v.
Reed, 4 Paige, 561.
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It was suggested at the argument, that if the $700 must be ap-
propriated upon any note it should be upon an unsecured note of
$2,500, held by the respondent against the ancestor of the com-
plainants. Parties can make such appropriation as they please;
but if the law shall make the application of the payment, there
must be some established or admitted claim to make it upon. The
master does not report to us the existence and validity of any such
note, nor was he by the respondent required to do so. No such
claim can be assumed by us to exist.

The respondent’s exceptions are overruled. The complainants’
exceptions sustained. The report of the master to be modified by
the court, so that upon the payment of the sum ascertained by the
master, less the $700 and interest from November 1, 1858, the
complainants will be entitled to redeem. ‘

Decree accordingly and for costs.

AprreTon, C. J., Currine, WavLToN, DickERsON and Barrows,
JdJ., concurred.

Firman Cyr vs. Narcisse Durour and others.

County Commissioners’ judgment—when conclusive. Damages wrongly assessed.
New trial—when granted. Practice. Trespassqu. cl. Verdict. Way.

When, in addition to the fact that the verdict is probably erroneous, it is cer-
tairr that the damages have been assessed upon a wrong principle, the
presumption of mistake or prejudice on the part of the jury isso much
strengthened, that the court will not attempt to correct their estimate of
damages, even although the error is small, but will set the whole verdict
aside.

The validity of the location of a way by the county commissioners, in a case
over which they have jurisdiction, cannot be collaterally questioned in an
action of trespass qu. cl. against those employed in constructing such way;
nor can the regularity of the appointment of thehighway surveyor in charge
of the work, be inquired into in such action.
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The municipal officers can designate any citizen to superintend the making of
a road which it is incumbent upon their town to build; and whether or not
any one might not work on it if he chose, by the consent of the town or its
officers, qucere?

ON MOTION FOR A NEW TRIAL.

Trespass quare clausum against Narcisse Dufour and ten others
for breaking and entering the plaintiff’s close on the seventeenth
day of July, 1871, and on divers days between that day and the
date of the writ, July 27, 1871, breaking fences, destroying trees,
digging up soil, &c., &e. The ad damnum was §500. The plea
was the general issue with a brief statement that Dufour was a
highway surveyor duly appointed and qualified, and directed to
open a certain road, duly laid out by the county commissioners
within the limits of the town of Madawaska; and that the other
defendants were employed with him in making said road. It was
proved, that the supposed acts of trespass were done in the con-
struction of this road, which was located by the county commis-
sioners upon the petition of Wm. C. Hammond and others, repre-
senting “that the public convenience requires that alterations be
made in the location of the county road which leads from the east
line of the State through Hamlin” and other towns “to St. Francis.
They therefore ask your honors to view said route and make such
alterations as you deem proper.” The plaintiff claimed that the
location was void for uncertainty in its commencement, “beginning
in Madawaska on said county road, at a point six rods south of
Joseph Lizott’s south line,” that Dufour’s appointment as highway
surveyor was not valid ; and that the defendant worked on Cyr’s
land outside of the limits of the location. The jury rendered a
verdict for the plaintiff for twenty dollars, and, in answer to ques-
tions submitted by the court, found specially that some of the acts
done on the plaintiff’s land were outside of the location, but that
they were not all so done; and that the plaintiff ought to recover
$20 for all the defendants’ acts upon his land, both within and
without the limits of said road. The defendants moved to set this
verdict aside as contrary to the law and the evidence.
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Jos. Granger and E. Madigan, for the plaintiff.
J. C. Madigan & Donworth, for the defendants.

Warron, J.  When a verdict is so clearly wrong as to satisfy
the court that the jury must have acted corruptly or mistakenly, it
will be set aside and a new trial granted. DBut the court will not
infer either corruption or mistake, simply because the verdict is
contrary to what the court deems a mere preponderance of the
evidence. :

But when in addition to the fact that the verdict is probably
wrong, it is certain that the damages have been assessed upon a
wrong principle, the presumption that the jury have beeninfluenced
by some improper motive, or that they have acted under a mis-
taken view of theirduty in other respects, is so much strengthened,
that the court will not attempt to correct their estimate of dam-
ages, although the error is small, but will, in the exercise of their
discretion, and furtherance of what they believe to be the substan-
tial merits of the case, set the whole verdict aside and grant a new
trial. :

“Acting upon this principle we feel bound to set the verdict aside
in this case.

The action is trespass against a highway surveyor and others,
for opening a newly located county road. The plaintiff claims
that the location of the road by the county commissioners is invalid ;
or, if not invalid, that the defendants in making it, did not keep
within the limits of the location.

‘We do not think that the validity of the location can be ques-
tioned in this collateral way. It is well settled that the doings of
county commissioners in locating highways are valid till reversed or
quashed, however defective they may be, provided they have juris-
diction to commence them. Small v. Pownal, 31 Maine, 267 ;
Plummer v. Waterville, 32 Maine, 566. The petition in this
case was sufficient to give the county commissioners jurisdiction.
Inhabitants of Sumner v. County Commissioners of Oxford
County, 37 Maine, 112.
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Nor do we think it would be of any avail to the plaintiff if it
should appear that the highway surveyor who had charge of the
work of opening the road was not legally chosen or sworn. It
was competent for the selectmen to appoint any citizen of the town
to open the road, whether he was a legally chosen surveyor or not.
In fact we know of no rule of law that would prevent any one
from working on a legally established highway, with the consent
of the town, or its municipal officers, if he was willing to do so.

The only remaining question is, whether, in building the road,
the defendants kept within its limits. We are inclined to think
they did. But this, of course, was a question of fact for the jury;
and if there was no other evidence of error on their part than the
fact that upon this point they have decided contrary to what tlte
court deems the weight of evidence, we should not be inclined to
disturb their verdict. But this is not the only evidence of error.
The jury found specially that “all the acts done by the defend-
ants were not outside the limits of the road as laid out by the
county commissioners,” and yet they assessed the damages as if
they were. This will be made plain by an examination of the
special findings. This so much strengthens our conviction that the
jury acted upon some improper influence, or fell into some error
with r8gard to the case generally, that we feel bound to set their
verdict aside and grant a new trial. Motion sustained.

ArrrErON, C. J., Currivg, DickersoN, BArrows, and PETERS,
JJ., concurred. '
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Eisrmer G. Duxx vs. Parker P. BurLeigr and another.
RoserT Scort vs. Same.

Constitutional law. Deed. E. & N. A. Ry. Co.—rights of, under grant from the
State. Public Laws of 1872,¢.9. R. 8., ¢. 5, § T and c. 98.

The E. & N. A. Railway Company did not obtain any title to township No.
11, Range 3, in Aroostook county, it being part of the “lands set apart
and designated for settlement” by legislative resolve of 1859, c. 288, and
thus excepted from the grant of the State to this corporation (Special Laws
of 1864, c. 401,) ; nor does the timber upon that township belong to the rail-

* road company, since standing trees pass with the soil, as part of the realty,
unless a contrary intention is clearly expressed, and no such intent appears
in the present instance. Therefore, one who is engaged in cutting and re-

" moving the timber upon said township, claiming to act in so doing, under a
permit from the E. & N. A. Railway Co., has no cause of action against the
land agent, and those acting under his orders, who interfere to prevent a
destruction and removal of the timber, and take possession thereof.

But neither the land agent nor those acting under him have any right to
seize and sell, without legal process, the teams, supplies and property of
those engaged in cutting and hauling said timber. The act of 1872, c. 9, as-
suming to authorize such summary proceedings towards alleged trespassers
upon the public lands, is unconstitutional and void.

ON REPORT.

These two cases, requiring but one statement of facts, were sub-
mitted to the court together, to render judgment for the defend-
ants it the actions were not legally sustainable ; otherwise, tostand

‘for trial upon the question of damages. The writs in both suits

were issued the same day, Feb. 7, 1872, and ran against Mr. Bur-
leigh, land agent of the State, and Lewis B. Johnson, sheriff of the
county of Aroostook. Mr. Dunn’s declaration was in case, and
Mr. Scott’s, in trespass de bonis. It was stipulated that they
should be printed with the report, but no copy of them came into
the hands of the reporter. It is apparent, however, that Mr.
Dunn based his claim to recover upon the interference of the de-
fendants with a lumbering operation which he was carrying on
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upon Township No. 11, Range 3, in the county of Aroostook,
under a permit from the European and North American Railway
Company, granted September 26, 1871, for one year; and that
Mzr. Scott declared upon an unlawful taking of his teams, supplies
and property, employed by him in cutting and hauling the timber
upon said township, under a contract with Mr. Dunn. ¥ was ad-
mitted that on, and prior to, March 24, 1864,—on which day the
Special Law of that year, c. 401, authorizing a conveyance of the
lands therein mentioned, upon certain conditions, to the E. & N.
A. Railway Co., was approved—this township, which is located
upon the waters of the St. John river, was the property of the State.
The Railway Company completed their road and put it in opera-
tion in October, 1871. The plaintiffs relied upon the Special Laws
of 1864, c. 401 ; of 1866, c. 146 ; of 1868, ¢, 604 ; upon deed
from the State to the Railway Company dated May 13, 1868, and
the permit given to Mr. Dunn on September 26, 1871.

By the first of these acts; § 3, certain State officials were author-
ized, upon the happening of a stated contingency, to transfer to the
Railway Company “all the public lands lying on the waters of the
Penobscot and St. John rivers for the uses and purposes set forth
in this act. Provided, however, that there shall be excepted from
said conveyance, and from the operations of this act all timber,
lumber and lands, granted or voted by the present or any preced-
ing legislature, reserving to the State the right to locate such grants
within the present year of our Lord eighteen hundred and sixty-
four, or within the time or times limited therefor in the several acts
or resolves granting the same, all lands heretofore reserved or set
apart for public schools, and all lands set apart and designated
for settlement under existing laws; and all the lands set apart for
the purposes of scttlement shall be sold to settlers upon the same
terms and conditions by the land agent asis now authorized by
law.” This act was approved March 24, 1864. By the act of Feb-
ruary 21, 1866, c. 146,§ 4, the corporation was authorized “to hold
timber and lands by grant from>the State of Maine in accordance
with the provisions of” the preceding act of 1864, and to “sell and

VOL. LXII. 2
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convey the same for the purpose of raising money for the construc-
“tion of its main line, in mortgage or trust as might be deemed
most advantageous.”

The last of these three acts was approved March 3, 1868, c. 604.
The first scction declares that “the governor of the State is here-
by authorized and empowered to transfer and convey by decd to
the European and North American Railway Company, all the tim-
ber and lands belonging to the State situated upon the waters of
the Penobscot and of the St. John rivers, to be used by said com-
pany to aid in the construction of its line of railway as contempla-
ted and provided” in the acts already cited, “‘subject to all reserva-
tions contained in and the obligations imposed by said acts.”

Gov. Chamberlain’s deed, made in pursuance of this legislation,
recited the authority by which it was given, and conveyed “all the
timber and lands belonging to the State situated upon the waters
of the Penobscot and St. John rivers” * * * '* <¢subject to
all the reservations in and obligations imposed by said acts, except
as therein provided ; and reservations of land required by law for
public uses; then detailing, “by letters, names, numbers and
ranges,” a large quantity of land, said to be “one million acres,
more or less,” and concluding with this sweeping clause “and all
other lands belonging to the State, whether described or not, sit-
nated upon the waters aforesaid.” In the Aabendum of the deed
was the same reference to the reservations and obligations of the
several acts under which it was given.

The defendant introduced Resolve of 1859, c. 288, by which
Township No. 11, Range 38, in the county of Aroostook was set
apart and designated for settling purposes; the provisions of R.
S.,¢. 5, and of the Public Laws of 1872, ¢. 9. In 1859, by diree-
tion of the land agent, the township in question was surveyed into
lots for settlement by Hiram Chapman, Esq., who returned a plan
of his survey and lotting into theland office. Prior to the passage
of the special act of 1868, c. 604, thirteen of these lots were taken
up by actual settlers under the provisions of the settling acts, and
certificates had issued therefor ; and six of the lots had been actu-
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ally conveyed by the State. Subsequently, and before Janunary 11,
1872, when the property of Mr. Dunn, and the timber cut and
claimed by Mr. Scott were seized, forty-three more of these lots
had been taken up and certificates issued therefor. In operating
under the Railway Company’s permit the plaintiffs cut indiscrimin-
ately upon all the lots within its terms, some of the cutting being
upon lots so taken up by settlers who held certificates. In De-
cember, 1871, the land agent was informed by a letter from an
employee in the land office, dated on the fifth day of that month,
“that Dunn’s teams, with forty men, are at work on township No.
11, R. 3, on lots for which settlers’ notes have been given and certi
ficates granted from the land office;” that Mr. D. claimed the right
to cut there under his “permit from the Railroad Company of the
township, without any reserve of lots.” The correspondent added :
“great indignation is felt among the settlers, who protest against
having their lots stripped of everything on them.” Thereupon the
land agent caused this notice to be served upon Mr. Dunn.

“State of Maine Land Office, Bangor, Dec. 25, 1871.
Hon. E. G. Dunn,

Sir: Notice is hereby given you that the State of Maine
claims title to all the lands heretofore designated and set apart for
settlement under existing laws ; that township No. 11, Range 3,
west from the east line of the State in the county of Aroostook, is
claimed to be included within that designation; and that, as land
agent, entrusted with the care of said landsy I shall regard all per-
sons who may take or carry away any timber standing or being
upon any of said lands, without authority from me, as trespassers
and subject to be proceeded against as such by a forfeiture not
only of the timber but of the teams, all which are by law made
subject to seizure. This notice is given under advice and direc-
tion of the governor and council of the State.

Parker P. Burreien, Land Agent.

January 2, 1872, the executive council “OrpERED, that the land
agent be requested and instructed to institute immediate legal pro- -



28 EASTERN DISTRICT, 1873.

Dunn ». Burleigh.

ceedings under section 7, of chapter 5, of the Revised Statutes, to
protect the timber lands belonging to the State from any and all
persons found unlawfully trespassing thereon, and to take such
other legal measures as may be necessary to protect the rights of
the State;” which order the governor approved, upon the same day.

In obedience to this order, Mr. Burleigh issued this precept to
his co-defendant.

“State of Maine Land Office, Bangor, Jan. 8, 1872.”

“To Lewis B. Johnson, Esq., Sheriff of the county of Aroostook,
or either of his deputies:

Information having been received at this office that certain per-
sons without legal authority, are gnd have been engaged in cutting
down and faking away trees and timber upon the public lands of
the State, in township No. 11, Range 3, west from the east line of
the State, in said county, which by law are under the care of the
land agent, and being thus trespassers within the provisions of the
Revised Statutes of the State, chapter 5, section 7.

You are hereby directed and authorized in behalf of the State,
to proceed at once to said township and ascertain the facts and
seize all timber, and all shingles made from timber, which you may
find so cut from said township, together with the teams, imple-
ments, apparatus, and supplies of provisions, or of other articles,
used in committing and carrying on such trespass, all of which
things, by the provisions of said statutes, are forfeited to the use
of the State, and made liable to seizure as aforesaid. The logs
you will mark S. M. for the State, and all the other property so
- geized you will take to some secure place for keeping, and there
keep the same safely until further advised by me. You will em-
ploy and take with you all necessary aid and assistance requisite
for the purpose of making effectual the seizure of said property and
the safe-keeping of thesame; and you will promptly report to me
all your proceedings in the premises, together with this precept.
This done under and in accordance with the instructions of the

governor and council.
Parker P. Burrrien, Land Agent.”
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On the fifteenth day of January, 1872, Mr. Johnson made re-
turn, that on the eleventh day of that month, he seized “the
following described property then and there used by persons
cutting and hauling timber on said township,” enumerating the
animals, teams and supplies, &e., belonging to Mr. Scott, and then
stating that he also seized and marked S. M. twenty-two hundred
logs ; which were cut and claimed by Mr. Dunn as herein-before
stated. February 21, 1872, the articles belonging to Mr. Scott,
still in the custody of the sheriff, were appraised by three persons
selected and sworn by Judge Downes, under instructions from the
land agent ; and, on the twentieth day of April, 1872, they were
sold at Houlton, by Mr. Johnson, as a licensed auctioneer, under
the official direction of Mr. Burleigh, who proceeded in making the
sale according to the requirements of the act approved Feb. 16,
1872, c. 9, which is as follows:

“Spc. 1. Whenever any teams, implements, apparatus and sup-
plies are or shall be seized under the provisions of section seven,
of chapter five of the Revised Statutes, the land agent shall cause
the same to be sold at public auction by giving notice of the time
and place of sale, at least two weeks in some newspaper published
in the county where the trespass was alleged to have been commit-
ted, and the proceeds after deducting expenses, charges and fees,
shall be paid into the State treasury, and an account rendered
thereof by the land agent to the governor and council at once.”

It was admitted that it had been the custom to a greater or less
extent, both in Massachusetts and Maine, to sell and grant timber,
and the right to cut timber on the State’s lands, distinct from the
grant of the soil; particular instances of such sales were to be
referred to, though thie defendants denied their relevancy.

After the seizure made January 11th, 1872, of the teams, &ec.,
and of the logs, Mr. Dunn discontinued his operations upon the
township in controversy.

Charles P. Stetson and J. W. Emery for the piaintiﬁ"s.

I. The defendants cannot justify under R.S.,c. 5,§ 7 and laws
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of 1872, c. 9, because there was no adjudication of forfeiture, nor
was the property libelled as required by R. S., ¢. 98, within twenty
days after seizure. Contrary tothe principles of the Magna Charta
and of our Federal and State constitutions, it is sought to deprive
citizens of their property without “due process of law,” which
means without opportunity to answer and controvert the charge
upon which their estates are seized and confiscated. Saco v. Went-
worth, 37 Maine, 165, 171; Saco »v. Woodsum, 39 Maine, 858;
Mayo v. Wilson, 1 N. H.,56 5 [Tutchins v, Edson,1 N. H.,140;
Hingston v. Towle, 48 N. H., 58,59 ; Taylor v. Porter, 4 Hill,
146-T7; Greene v. Briggs,1 Curt. Cir. Ct.,325; Greenev. James,
2 Curt. Cir. Ct., 187; Murray v. Hoboken, 18 Howard, 372 ;
L2ockwell v. Nearing, 35 N. Y., 302; 2 Kent’s Com., 13; Coo-
ley’s Const. Lim., 352, 354 ; 8 Kernan, 434.

Public laws of 1872, ¢. 9, is in violation of the constitution and
void ; therefore no justification of proceedings had under it.

II. This township, lying along the St. John river, passed to the
Railway Co. under the deed to them, made in pursuance of the acts
of 1864 and of 1868. The defendants say it did not pass because
it had been designated and set apart for settlement under then-
existing laws. 'What were the enactments in force March 24, 1864,
relative to this subject # They are found in R. 8. of 1857, c. 5,
and public laws of 1859, ¢. 119; and re(iuire, 1st, That the town-
ship in which lands may be selected and offered for settlement must
be located and designated by legislative resolve; 2d, That the
lands be selected by the land agent from the townships named in
such resolves and advertised by him each year; and, 8d, That
the lands be surveyed and lotted for settlement under the direction
of a board consisting of the governor, council, state treasurer and
land agent.

The exceptions in this grant from the State to the Railway Co.
should be construed strictly against the grantor.  U. §.v. Dickson,
15 Peters, 165 ; Darling v. Crowell, 6 N. H., 421 ; Klock v.
Hudson,3 Johns., 8375 ; Jackson v. Gardiner, 8 Johns.,406; Jack-
son v. Blodgett, 16 Johns., 172, 178.
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All the requirements of law, not one or two of them, must have
been complied with to bring any portion of the State’sland or tim-
ber sitnate upon the waters of the St. John within the exception
of the deed. The object of the grant then required that it be lib-
erally construed to accomplish its purpose, which was to aid and
secure the building of a great railroad, which this company has
built, thereby paying the agreed consideration for the conveyance
to them ; an ample compensation, which now demands liberality
in construing the deed. Winslow v. Kimball, 25 Maine, 463.

The legislature had for years been accustomed to “designate and
locate” or “set apart” certain fownships, by letter, number or name,
for settlement ; therefore we are led to believe that the use of the
word “lands,” instead of “townships of land” in the exception to
the grant is significant, indicating that only such land as had, by a
compliance with all the requirements of law, been thrown open to
settlers was excepted.

The counsel then entered into an able and elaborate discussion,
fortified by many citations of authorities and the phraseology of
statutes and resolves relative to settling lands, to show that this
was the true construction of the exception.

III. At all events, the timber upon this township passed to the
Railway Co.

If there was no intention to convey the timber separate from
the lands, in cases where the lands were within the exception of
the act of 1864, then there was no occasion nor reason for put-
ting the word Zémber into the statute of 1868 at all.

Trees and timber may be reserved by express grant so as to
form a distinct estate of inheritance. Clapp v. Drake, 4 Mass.,
266 : Adams v. Briggs, T Cush., 867 ; Putnam v. Tuttle, 10 Gray,
48 ; White v. Foster, 102 Mass., 878 ; Howard v. Lincoln, 13 Maine,
122 ;. Kingsley v. Holbrook, 45 N. H., 322; R. 8., ¢. 71, § 185, and
c. 109, and very many other statutes and resolves, &e.

A. W. Paine, for the defendants.

The defendants are the land agents of the State, and his servant
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or deputy acting under written authority from him, specifying the
thing to be done and the reasons for doing it. The law devolves
upon the land agent the care of the public lands, including those
held for settlement. It is his duty, then, to take all necessary
measures to protect them from trespassers and to enforce the laws
cnacted for that purpose. This duty is enforced by R. S., c. 5,
especially by § 7, under which the defendants justify, and under
which their proceedings were had. -

In resisting the claim of the E. & N. A. Ry. Co. the land agent
rendered valuable service to the State ; for more than forty town-
ships and parts of townships, and the whole settlement policy of
the State are involved in this question ; giving to these cases an
importance and interest not surpassed by any ever presented to
this court for decision.

1. The first question is whether or not these lands were, at the
time of the alleged trespass, the property of the State ? They
were so unless conveyed to the Railway Company by the deed of
May 13, 1868, the validity and force of which depends upon the
construction given to the acts of 1864, 1866, and 1868 ; and espe-
cially to the proviso of the act of 1864, c. 401,§ 3:
¢ Provided, however, that there shall be excepted from mzd conveyance
and from the operation of this act * * * * qll lands set apart
and designated for settlement under existing laws.” This language
is so plain that no words can make its meaning more evident ; ““the
court will not undertake to interpret what is too plain to need in-
terpretation.” Bragg v. Burleigh, 61 Maine 444.

But we can ascertain its meaning from what is omitted, as well
as from what is expressed. A very large number of settlers had
taken up lots in various parts of the public domain, and were then
at work, performing the conditions of their certificates, in order to
earn and receive their deeds. When this act passed there were
thirteen settlers upon this township, who had increased to forty-
three at the time of the trespass; and the company’s permit is
made to extend over some of these lots indiscriminately with those
not taken up. With reference to these settlers already upon these
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‘lands, under their contracts with the State, the act is entirely silent
except in the reservation cited. This silence can only be accounted
for on the ground that the legislature did not intend to give the
Railway Company any power over them; but, in exercising the
authority given by the act of 1866, c. 146, to mortgage their lands,
the company actually make their deed to embrace the lot of every
settler, in all these forty or more towns, who had not actually re-
ceived his deed prior to that time—unless the construction for
which we contend is adopted ! Can the legislature for a moment
be supposed guilty of enacting, not merely such a folly but such
a wickedness ?

II. The claim that the timber passed without the land is more
" absurd, if possible, than the other ; resting solely upon the grant
of “all lands and timber” in the act of 1868, though it is made
subject to all reservations contained in the prior acts of 1864 and
1866. Just as though the legislature intended to give the com-
pany a perpetual permit to cut timber on the settlers’ lots,
roaming over their lands at pleasure from one generation to an-
other, without leaving enough for building, fencing or fuel. The
settler must clear fifteen acres to entitle him to his deed ; how can
he do it, without the company’s consent, if their claim is well-
founded? This township was sufficiently designated for settle-
ment, by Resolve of 1859, c. 288. The reservation then was
unconditional. The provisions as to the land agent’s proceedings,
are directory.

III. R. S, c. 98, was not intended to apply to cases like
these, but to those where a forfeiture of personal property is in-
curred, in which private individuals are interested, as entitled to
the whole or a part of it, who can alone institute the proceedings
therein mentioned ; or, at any rate, the legislature had a right to.
provide.a different mode of procedure. Whether the act of 1872,
c. 9, was constitutional or not, we say that the effect of the forfeit-
ure—i. e., of the illegal act of trespass,—was to devest the owner-
of his property and to vest it in the State; and upon its seizure
the title became absolute, then relating back to the time of the
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original trespass. Hence, it is of no consequence whether Mr. Bur-
leigh procecded legally or not affer the seizure, so far as these
plaintiffs are concerned ; that being entirely a matter between him
and the State, as was decidedin Z. & . 4. RBy. Co.v. Dunn, 60
Muaine, 453. The property was so completely devested from its
former owner by the forfeiture and seizure that no subsequent
error can make the officer a trespasser ab initio. 1 Hill’d on
Torts, 128—125 and 221, note; 2 Ib., 75, 252-3, and 262-3.
That the title to property seized relates back to the act which works
a forfeiture, see Clark v. Protection Ins. Co., 1 Story Cir. Ct.,109;
3 Wheaton, 246 ; 8 Cranch, 398 and 417; French v. Rollins, 21
Maine, 372. ,

IV. The act of 1872, c. 9, is constitutional. Only unreasona-
ble seizures are prohibited, implying that there are some which are
reasonable and authorized. Of this kind are those permitted in
all States and recognized by all courts, for the protection of citizens
against crime and public wrong, and exercised under federal laws,
also ; such as for omitting to make a manifest of cargo; for mak-
ing a false entry of merchandise; and, particularly, smuggling,
where the goods are sold upon mere advertisement. And persons
are taken and carried away in like manner. 106 Mass.,223. The
holder of property may so use it as to expose it to the liability of
being taken and summarily destroyed. 2 Kent’s Com., 339, 340 ;
Cummings v. Perham, 1 Mete., 555 ; Com. v. Alger, 7 Cush., 84-85 ;
Salem v. FHast. R. R., 98 Mass., 443 ; Blair v. Forehand, 100
Mass., 139-140; Aty Gen’lv. M. C., 103 Mass., 456 ; Hutchins
v. Van Bokkelin, 34 Maine, 126 ; 5 Hill, 99 ; 27 Vermont, 149;
Morey v. Brown, 42 N. H., 873 ; Nott’s case, 11 Maine, 208.

Besides numerous other statutes authorizing proceedings in rem,
we will refer to our Pound law, which permits the detention, con-
fiscation and sale of cattle taken damage-feasant,simply upon the
pound-keeper’s certificate and advertisement. The work-house
law allows commitments to be made and continued upon overseers’
warrants ; paupers are removed from town to town in the same
way ; baskets for coal, and weights and measures generally, may
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be seized and destroyed, if found not conformable to the statute,
and they cannot be made so ; staves, hoops, shingles, &e., &c., are
forfeited if not properly packed, surveyed, or branded ; and there
is no feature of unconstitutionality about all these proceedings.
McCarthy v. Hinman, 35 Conn., 53 ; Happy v. Mosher, 48 N. Y.,
313.

The whole process of collecting taxes is extra-judicial, from begin-
ning to end, but not unconstitutional. Murray v. Hoboken, 18
Howard, 272 ; in which it is well said that “Though generally
both public and private wrongs are redressed through judicial
action, there are more summary, extra-judicial remedies for both.”
The great mistake is in giving too narrow a scope and meaning to
the terms “due course of law” and “by the law of the land.”
Their true meaning is not “by trial or adjudication of courts,” but
by the uniform operation of law, which may cast the decision upon
any class the legislature may please to designate ; and wherever it
is placed, the decision is conclusive and binding. The assessor,
overseer, sealer, collector or land agent may be endowed with the
power of adjudication ; if only they act under uniform laws, of a
reasonable character, their decisions control.

Wavrron, J.  The principal question is whether the European
and North American Railway Conipany obtained a title to town-
ship No. 11, Range 3, by virtue of their deed from the State, of
May 13, 1868.

We think they did not. The deed to them is by its own terms
made subject to all the reservations contained in the act of March
24, 1864. Special Laws, vol. 9, c. 401. One of the reservations
contained in that act, is of “all lands set apart and designated
for settlement under existing laws.” Sce section 3 of the act
above cited. By a then existing law—to wit, the resolve of April
4, 1859—the township in question was set apart and designated
for settlement. Resolves of 1859, c. 288. It is therefore clear
that the township in question was not conveyed to the Railway
Company. It was expressly reserved. A simple reading of the
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deed and the act and the resolve referred to, will make this con-
clusion plain.

Nor do we think the Railway Company obtained a title to the
timber independent of the land. It is true that the timber stand-
ing and growing upon land may be sold,—that is, a license to cut
it and take it away may be granted, when the land itself is not
conveyed. But as standing trees are part of the realty, as much
80 as the soil itself, the presumption that they adhere to and pass
with it will prevail, unless a contrary intention is clearly expressed.
With respect to this land we think a contrary intention is not
clearly expressed. On the contrary, the presumption that the
timber was not conveyed, is very much strengthened by a consid-
cration of the purpose for which the land itself was reserved. It
was reserved because it had been designated and set apart for
gettlement. Is it probable that the State intended that land
reserved for such a purpose should be stripped of all its timber ¢
Could the Railway Company have understood that such a result
was intended ¢ We think not. There is nothing in the deed
from the State to the Railway Company, nor in the acts and
resolves of the legislature authorizing it, which in our judgment
will justify such a conclusion. By the unconditional reservation
of the township in question, the timber trees standing upon it
were also reserved, no words being used expressive of a contrary
intention.

But while we thus find no difficulty in determining that neither
the land of township No. 11, Range 3, nor the timber upon it, was
conveyed to the Railway Company, we are unable to find any
justification for the seizure and sale of the plaintifi’s property in
the summary manner stated in the report.

The constitution of the United States declares that no State
shall deprive any person of life, liberty or property, without due
process of law. Fourteenth amendment, section one. And while
~ it may not be safe to undertake to determine in advance what, in
every case, will be deemed due process of law, we feel no hesitation
in saying that in a case like this, where the State undertakes to
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confiscate a person’s property upon the ground that it has been
used in committing a trespass upon the public lands, something
more is necessary than an ez parte determination and command
of the land agent. It will be noticed that the same protection is
secured to property as to life and liberty. Will any one contend
that it is competent for the legislature to pass an act authorizing
the land agent to seize the person of a trespasser upon the public
lands, .and hang him, or imprison him for life, without any other
trial of his guilt than the ez parte determination of the land agent
himself, and no other authority than his own personal command ?
Of course not. No more is it competent for the legislature to
pass an act authorizing the land agent to deprive a person of his
property in such a summary mode ; for what is due process of law
in the one case must be equally so in the other. In the constitu-
tion, life, liberty and property are all grouped together in one sen-
tence, and the same protection which is secured to one is sccured
to all.

Nor do we think such an arbitrary and despotic mode of dis-
possessing one of his property is compatible with our own bill of
rights. For if the proceeding cannot be regarded as a criminal
prosecution, nor a civil suit, it certainly involves a “controversy
concerning property”; and in such a case the constitution guar-
antees the right of trial by jury, unless it can be shown that at the
time of the adoption of the constitution a different practice pre-
vailed ; and it is believed that no such practice can be shown.
Constitution, art. 1, secs. 6 and 20.

‘Whether the right be tried by the United States constitution or
our own, we find it impossible to justify such a summary proceed-
ing against the property of a supposed trespasser as was had in
this case.

We do not mean to decide that the property used in perpetrat-
ing a trespass upon the public lands, may not be seized and held
till judicial proceedings can be instituted to try the right to have
it declared forfeited. Nor do we mean to decide that in this case
legal proceedings might not have been had under the ninety-eighth
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chapter of the Revised Statutes, which provides for libelling and
‘obtaining a judgment of condemnation of personal property which
is claimed to be liable to forfeiture. All we mean to decide is that
the seizure and sale of the property of a supposed trespasser upon
the public lands, without any other authority or proceediugs what-
ever than the command of the land agent, is illegal ; and that any
statute authorizing such a summary proceeding is, to that extent,
unconstitutional and void.

The plaintiff, Scott, is therefore entitled to recover; and the
action must stand for trial for the assessment of damages, as stated
in the report.

The plaintiff, Dunn, having no interest in the property selzed
and suffering no other damage than the interruption of his busi-
ness, which, for the reasons already stated, he had no right to
pursue, cannot maintain his suit against the defendants, and judg-

ment must be rendered in their favor.
Judgment accordingly.

Arprrron, C. J., Curring, Dickerson, Barrows and PerEgs,
JJ., concurred.

Rurus Maxsur vs. Esex C. BLaxge.

Cuarirs H. SLEEPER v8. SAME.

Deed—construction of, FEasement. Mills. Practice. Prescription.

When the lines of a deed beginning at a road, run thence to an artificial pond;
thence by the side of the same a specified distance; thence by a line parallel
with the first line to the road; thence to the place of beginning ;—the grant
is to the centre of the pond.

‘When the line on such pond begins at the middle of a bridge; thence joining
the pond to the corner of another lot which extends to the centre of the
same pond—the grant reaches to the middle thread of the stream. When a
lot of land is bounded by a pond artificially created by the flowing of a
stream by a mill-dam, the same rule applies to the pond as was apphcable to
the stream before the dam was built.
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‘When the owners of a mill claim an easement by prescription in another’s lot,
and the mill and the lot in which the easement is claimed are, during part of
the twenty years next preceding, owned by the same person, the time of
such ownership is excluded from the period required to establish a right by
prescription.

When there is an offer of evidence to prove an easement in a lot of the plain-
tiff, and likewise a disseisin of the same lot for more than six years, and a
specific objection is made, confined to the evidence offered to prove the
easement and is sustained, it cannot be regarded as an exclusion of the evi-
dence offered to prove a disseisin.

ON REPORT.

Trespass quare clausum for depositing logs upon the plaintiffs’
lots, which they claimed extended to the centre of the Meduxne-
keag stream in Houlton, where a mill-pond had been formed by
the dam connected with the Kelleran Mill (so called), in that town.

The defendant denied that the plaintiffs’ land went beyond the
shore of the pond, and by brief statement claimed ownership of
the locus in quo, and also an easement to flow the same and de-
posit logs thereon, acquired by more than twenty years unin-
terrupted and undisputed exercise of that privilege, under claim
of right ; “that Rufus Mansur, on the sixteenth day of May, 1857,
then owning both the Kelleran Mill and Privilege and the locus
in quo, by his warranty deed of that date, conveyed the said saw-
" mill and all the privilege thereunto belonging, to Henry Sincock,
and that the said right and easement to lay logs upon the locus in
quo was then used and enjoyed by said Mansur, and was conveyed
to said Sincock in connection with said mill ; and the defendant,
under said Sincock and legal conveyance, has held and enjoyed
the said right of laying and depositing his logs upon the locus in
quo as aforesaid, the continued exercise of which is the trespass
complained of” in these actions. “And further, the said defend- -
ant says that if the plaintiffs and those under whom they claim
were ever seized of the locus in quo, they were disseised by the
defendant and those under whom he claims more than six years
before the commencement of this action, and so the same is barred
by the Statute of Limitations.”
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The phraseology of the title deeds under which the plaintiffs
derive title, is sufficiently stated in the opinion. The report recit-
ed that the “defendant offers to prove that he and those under
whom he claims have for a period. of more than twenty years prior
to the commencement of this action enjoyed the easement in con-
nection with his saw mill and privilege in Houlton, called and
known as the Kelleran Mill and Privilege, as set forth in his brief
statement in this case ; and also that he and they have had adverse
possession of the locus in quo for more than six years next before
the commencement of this action, by depositing his and their logs
thereon, and placing booms to hold the same, and removing stumps
and other obstructions therefrom. The plaintiffs objected to the
evidence of the defendant to show an easement, because (as the
defendant admits) the plaintiffs were the owners of both the domi-
nant and servient estate from 1852, to May 15, 1857. The pre-
siding judge sustained the objection and rejected the evidence.”

L. Powers, Madigan & Donworth, for the plaintiffs.

Jos. Granger and C. M. Herrin, for the defendant.

ArrrErox, C. J. “Fresh water rivers, of what kind soever, do,
of common right,” observes Lord Hale, “belong to the owners of
the soil adjacent ; so that the owners of one side have of common
right the propriety of the soil, and consequently the right of fish-
ing, usque filum aquee ; and the owners of the other side the right
of soil, ownership and fishing unto the filum aquee on their side.”
Prima facie, the owner of each bank of a stream is the proprietor
of half the land covered by the stream. The conveyance of land
bounded upon a highway or innavigable stream, carries the gran-
tee to the centre, unless there be decided and controlling or speci-
fic description showing a contrary intent. “The law,” observes
Cowen, J.,in Starr v. Child, 20 Wend., 152, “does not stop to
criticize the words by which a man is made owner; it inquires,
‘Is he the shore owner? If that be so, he touches the water. ”
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The owner of land touching the water of a stream, goes to the
centre. Herring v. Fisher, 1 Sandf., 344.

Where a lot of land is bounded by a pond artificially created by
the flowing of a stream by a mill-dam, the same rule applies to the
pond as to the stream before the dam was built. If the line of
land conveyed be described as commencing by the side of a mill-
pond created by a dam across a stream, and thence running from
the pond and returning to another stake “by the side of the river
or mill-pond,” and running “by the said pond to the first men-
tioned bounds,” the grant extends to the thread of the river.
Lowell v. Robinson, 16 Maine, 357. A grant of land bounded
by a pond artificially raised, is presumed to go to the centre of
the stream. Zobinson v. White, 42 Maine, 216.

Where land is bounded by a pond in its natural state, the grant,
" it would seem, extends only to the water’s edge. State v. Gil-
manton, 9 N. H., 461. '

July 22, 1826, Samuel Kendall and wife conveyed a tract of
land to John Partridge, the boundaries of which, so far as they
are material to this case, are as follows: “thence north ten degrees
and thirty minutes to the mill-pond ; thence northerly by the side
of the pond to the first mentioned bounds,” &ec. The line to the
pond touches the water. The line therefrom goes by the side of
the pond,—that is, by the pond. It is immaterial whether the
language is by the pond, or by the side of the pond. The mean-
ing is the same. Lowell v. Robinson, 16 Maine, 360.

Eunice Kendall on the thirteenth day of August, 1834, convey-
ed to Seth W. Eels, from whom the plaintiff derives title, a tract
of land described as follows, viz. : “beginning at the south-westerly
part of a piece of land which I sold and deeded to Mr. Partridge, -
being the same piece of land that is recorded in the registry of
deeds for the mnorthern district in the county of Washington,
book number two, page number two hundred and five, where said
land joins the town road; thence southwesterly by said road till
it forms a junction with the Maine military road in the centre of
a bridge built by the general government ; thence northerly and

VOL. LXIIL. 3
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easterly around a certain piece of land joining the mill-pond, as
was flowed in the year of our Lord, 1814, till it comes to the
bounds of the aforesaid Partridge lot; thence by said land to
bounds first mentioned.”

 The first monument on the water is the middle of a bridge.
Thence “around a picce of land joining the mill-pond, as was flowed
in 1814.” The land, for aught that appears, is flowed as much
now as then. The land conveyed touches the water in its whole
length by the pond. It could not join the mill-pond, if not in con-
tact therewith. The water of the pond is a boundary. Whether
the land is bounded on a stream or pond, or joins a stream or
" pond, can make no difference. In either case, it touches the wa-
ter ;—and the law carries the grant to the centre of the stream or
pond which it touches in all cases unless this conclusion is rebutted
by the peculiar language of the grant. Nothing in the language
of the deed tends to negative the general presumption of law that
‘a proprictor owning to the water of a strcam owns to its centre.
The water line runs from the centre of the bridge to the bounds of
the Partridge lot, which, as has been shown, is in the centre of the
pond, touching the water all the way and carrying the same rights
to the grantee as if the line had run on or by the pond.

The right to flow existed in 1814. The deed to Eels assumes
the existence of that right. The title of his grantor was probably
subject thereto. This clause was inserted as an intimation of the
fact and a restriction upon the covenants, not as a limitation of
the grant. '

Nor- are these views at variance with adjudicated cases. In -
Bradford v. Cressey, 45 Maine, 9, the line run not on the creek,
but on the west bank of the creek ; and therefore, not touching or
joining the water. In Lapishv. Bangor Bank, 8 Maine, 85, the
description commenced the line of boundary at a stake on the
bank, and returned it to a stake and stones on the bank, and con-
nected the points by a line running on the bank to high-water
mark at the first bound.

It was in evidence that the plaintiff, Mansur, between 1852 and
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May, 15, 1857, was the owner of the land upon which the alleged
trespass was committed, and the mill now occupied by the defendant.

The trespass complained of consists in the defendant building
a boom and in booming logs therein, for the use of his mill. The
acts done are admitted or proved, and the defendant justifies upon
the ground that he and those owning the mill before him had
acquired by prescription an easement to lay logs for the use of the
mill upon the land where the alleged trespass was committed; and
that the plaintiff had been disseised by the defendant more than
six years before the commencement of this suit.

The defendant offered to prove that he and those under whom
he claims have for a period of more than twenty years prior to the
commencement of this action, enjoyed the easement in connection
with his said mill and privilege in Houlton, called and known as
the Kelleran Mill-Privilege, as set forth in his brief statement in
this case ; and also that he and they have had adverse possession
of the locus in quo for more than six years next before the com-
mencement of this action, by depositing his and their logs therein
and placing booms to hold the same, and removing stumps and
other obstructions therefrom.

The plaintiff objected to the evidence to show an easement,
‘because, as the defendant admits, the plaintitf was the owner of
the dominant and servient estate from 18562 to May 15, 1857.
This objection was sustained and the evidence exchuded.

The lot in which the easement is claimed is some rods dis-
tant from the defendant’s mill and lot, other lots intervening
between them. An easement in another’s land may be acquired
by grant or by twenty years of adverse, continuous and open
enjoyment. No grant is pretended. As the plaintiff could not
have an easement in his own land, the five years, during which he
was the owner of both estates, must be excluded, and then there
is no offer made which would give the defendant an easement by
prescription. The evidence was properly excluded.

The law is well settled that where a disseisin has continued
more than six years, the disseisor is entitled to betterments, and
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that the disseised owner cannot maintain trespass quare clausum
for acts done during the time of such adverse possession. Chad-
bourne v. Shaw, 22 Maine, 430. Paine v. Marr, 35 Maine, 182.
To enable him to maintain such action, he must regain possession.

But the defendant cannot invoke this principle of law, because
the objection was only made to the evidence offered to establish an
easement. It did not apply to that offered to show adverse pos-
session. The exclusion was precisely commensurate with the
objection ; so that, for aught appearing, the defendant might have
introduced the evidence offered if it had existence.

A log owner who builds a boom upon another’s land to hold
logs to be sawed at his mill, is not within any of the provisions of
R. 8., ¢. 43, and is liable in trespass for such erections when made
on the land, of another. : Default to stand.

Warron, DickersoN, Barrows and Peters, JJ., concurred.

Jouy V. Purnam in equity, vs. WiLriam H. Brrrirs and another.
Costs and Practice in Equity. When case will be sent to a master.

Where one brings a bill in equity for a release and conveyance of lands
from the administrator of an insolvent estate, on the ground of a resulting
trust subsisting in the intestate, unless the administrator’s answer admits
such knowledge of the facts and of the state of the accounts between the
plaintiff and the deceased in relation to the trust estate, as will be sufficient
to justify an immediate and absolute decree of conveyance, the case must
go to a master upon whose report the character of the decree will depend.

If the complainant is found to have paid and accounted for his proportion of
all dues and receipts, he will be held entitled to a decree for a release and
conveyance, without costs to either party.

BiLL v EQUITY. ,
The complainant seeks to obtain a conveyance of certain land
described in his bill, which is brought against the administrator
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and a minor heir at law of the late James White, in whose name
the record-title to the premises stood at the time of his death.

In October, 1851, James White and John V. Putnam entered
into a written contract to jointly purchase a half township of land
in Aroostook County, belonging to the trustees of Belfast Aca-
demy, and to hold the same in equal shares, as co-tenants. The
last payment was made in 18.53, and thereupon, upon the sugges-
tion of White, that it would be for their mutual advantage, the
deed was made to him alone, altllollgll there was no change of
their real interests, each having put an equal amount into the land.
No controversy ever arose between these parties from that time
up to that of the sudden death of Mr. White, on the twenty-fourth
day of December, 1870; since which time all of his heirs who
have attained their majority have released to the complainant, but
the administrator was unwilling to do so without a decree of the
court to that effect, and submitted the question for determination,
not denying the statements of the bill in his answer, but admitting
their truth, so far as the purchase of and interest in the land were
concerned, professing ignorance as to White’s alleged readiness to
convey at the time of his decease, and adding that Mr. Putnam
had been in charge of the premises in question, receiving the rents
and profits, during the joint ownership ; and whether or not these
had been equally divided, or aught yet remained due to Mr.
White’s representative, the respondent was not informed. The
minor heir, by his guardian, ad litem, expressly admitted the truth
of the complainant’s allegations. .

C. M. Herrin, for the complainant.

L. Powers, for the respondents.

Barrows, J. The plaintiff alleges in his bill that in October, 1851,
he and James White, since deceased, upon whose estate the respond-
ent Burrill administers, entered into a written agreement to purchase
and hold, as tenants in common, equally interested, certain lands
in Ludlow, in the county of Aroostook, particularly described in
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the bill and in certain conveyances to which reference is made ;
that the purchase was made [in pursuance of said agreement, the
plaintiff and said White each furnishing one-half of the purchase-
money ; that it was thought expedient and “most advantageous for
the management, control and disposal of the lands,” that the deed
should be taken in the name of said White alone, and it was so
made ; that the plaintiff, however, in fact managed the joint pro-
perty, and sold portions of the lands on their joint account, pro-
curing purchasers of lots, receiving payments therefor, and paying
over to said White his half of the proceeds and income, and hav-
ing stated settlements with said White, which he offers in his bill
to produce ; that White was ready and willing to convey to plain-
tiff’ at any time his undivided half of the portions remaining un-
sold, but was prevented by his unexpected death, which occurred
Dec. 24, 1870 ; that since the death of said White, his heirs, with
the exception of the one named as co-respondent with the admin-
istrator in this bill, have conveyed all their interest in said lands,
to Russell H. White, one of their number, who recognizing the
right of the plaintiff to an undivided half of the unsold parcels,
released and conveyed the interest of said heirs therein to him.
The co-respondent is a minor, living out of the State, and repre-
sented here by a guardian ad litem. White’s cstate proves insol-
vent, and the administrator refuses to convey to the plaintiff with-
out a decree from the court.

The answers of both the respondents, admit upon information and
belief, the truth of the allegations in the bill relating to the agree-
ment, the purchase, and management of the property, in a manner
which would create a resulting trust in White, in favor of the
plaintiff’ as to an undivided half of the unsold land. But the ad-
ministrator says nothing in his answer to indicate that he has any
knowledge of the state of the accounts between the plaintiff and
White in relation to the common property, and he disclaims any
knowledge that White was willing to convey. at the time of his
last sickness, as alleged in the bill, though he admits this may have
been the fact.
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‘White’s creditors, whom the administrator represents, seem more
concerned to scrutinize the plaintiff’s claim with care, than the
heirs, who take nothing if the estate finally proves insolvent. The
settlements with White, which the plaintiff offers to produce, are
not before us. To protect the interest which White’s creditors
may possibly have in the premises, the case must go to a master
for the examination of the accounts and settlements referred to in
the bill. Upon the coming in of his report, if it appear thereby,
that the plaintiff has paid and accounted for all he ought to pay
and account for, a decree will be made for the release and convey-
ance requested, without costs to either party.

Bill sustained ; master to be appointed.

ApprerON, C. J., Curring, Warron, Danrorta, and Prrers,
JJ., concurred.

Isaac H. Crark vs. Joux T. Scammoxn and another.
Deed.

If in a deed the land thereby conveyed is described as the lot set off and run
off by a particular person for a designated purpose, the grantees are con-
fined to the bounds established by such survey, even although the lot thus
restricted, be found to contain a much fewer number of acres than that men-
tioned in the conveyance.

ON REPORT.

Trespass quare clausum for breaking and entering a close in
Franklin, in the possession of the plaintiff and cutting trees
thereon. The defendants claimed the right to cut where they did
under a deed, expressed in the language quoted in the opinion,
which purported to convey three hundred and twenty acres of
land, but referred to the running out of the lot by John Black,
according to whose plan it contained but two hundred and eighty-
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five acres. The court ruled that the defendants were restricted to
the lines of Black’s survey, whereupon they consented to a default,
to be taken off if this ruling was erroneous.

- Hale & Emery, for the plaintiff.
A. Wiswell, for the defendants.

Arrreron, C. J. This is an action of trespass quare clausum.
The defendants justify their right to enter and cut timber under
a deed from William Freeman to Tyler Scammon & «f. dated
Sept. 2, 1867, which conveys to the grantees therein named “a
certain tract or parcel of land situated in said Franklin, containing
three hundred and twenty acres, more or less, being a lot reserved
by the State of Massachusetts for future disposition, and sold and
¢onveyed by said State to William Emerson, Abner Coburn and
Isaac Farrar, and by said Emerson, Coburn & Farrar to me (said
Freeman), reference being had to the deeds thereof given by
Geo. W. Coffin, land agent of said State, to said Emerson, Co-
burn and Farrar, and the deed of said Emerson, Coburn and Far-
rar to said Freeman. J1¢ being also the same lot of land, set off
and run off by John Black, Esq., agent of the Bingham Pro-
prietors and Heirs for and as the public lot reserved by Mass-
achusetts as aforesaid.”’

The grantees can hold no more land than is conveyed to them.
The two descriptions in the deed refer to the same identical lot of
land. No evidence has been offered to show any variance between
the two descriptions; one referring to the title acquired by the
grantor, and the other to the survey of Black. The defendants
show no title to any land outside of Black’s survey, nor is there
any reason apparent upon the papers before us why they should
claim more. Default to stand.

Curring, WartoN, Dickerson, Barrows and Perers, JJ., con-
curred.
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Roserr GErRY, Jr. vs. Danmrn H. Epprs.

Assumpsit on award of arbitrators under R. 8., c. 108.

Gerry contracted in writing with Eppes to furnish at a certain ship-yard, all
the timber of certain descriptions, and some other materials described in the
contract, at a stipulated price, on or before a day named, necessary to build
a vessel of a certain size. Eppes agreed by the same contract, on his part,
to build the vessel in a workmanlike manner, and to have her finished in the
following August, and to pay Gerry for the timber and materials thus fur-
nished by a part of the vessel at her cost. Gerry furnished timber which
was used by Eppes in the construction of a vessel, which he caused to be
enrolled in the names of himself and others, giving Gerry no part thereof.

Held, that the mutual claims and demands of the parties under the contract
were a proper subject of submission to arbitration under R. S., c. 108, § 1;
that it was competent for the arbitrators to award payment for the timber
furnished by Gerry, partly in a piece of the vessel, according to the agree-
ment, and partly in cash; that if Eppes failed to perform the award and make
over the portion of the vessel which he was ordered to convey by the arbi-
trators in a reasonable time after demand, Gerry might maintain assumpsit
to recover his damages for such failure; and that proof of the acceptance of
the award, and the rendition of judgment thereon, and of demand upon
Eppes and refusal, were sufficient to entitle Gerry to judgment for the
amount of the award and interest.

ON REPORT.

. AssuMpsIT upon an award of referees under a statute submission,
R. 8., c. 108 ; the subject of which and all the facts necessary to
an understanding of the case, are sufficiently stated in the opinion
of the court.

Such judgment as the law and evidence required was to be
ordered. '

George P. Dutton, for the plaintiff.
A. Wiswell, for the defendant. . ¢

The controversy between these parties was not a proper subject
of submission under R. 8., ¢. 108, § 1, since payment was to be
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made in part of a vessel, and a court of law could not enter up
judgment upon the award. Butler v. Mace, 47 Maine, 425 ;
Henderson v. Adams, 5 Cush., 610. The referees had no au-
thority to say that part of the plaintiff’s claim should be paid by
a share of the vessel and the rest in cash. Colcord v. Fletcher,
50 Maine, 398.

Barrows, J. In December, 1869, the plaintiff and defendant
entered into a written contract whereby the plaintiff undertook to
furnish to the defendant all the timber, plank and knees necessary
for a vessel of about 180 tons, of certain kinds and descriptions, at
prices fixed in the contract, and to deliver the same at the ship-
yard in Ellsworth, by the tenth day of May then next, and the
defendant agreed to build the vessel in a thorough and workman-
like manner, and to have her finished and launched in August
following, and to pay for the materials furnished by the plaintiff
as aforesaid with an interest in the vessel at the cost.

The plaintiff furnished some timber for the vessel—to what
amount or when, or where, does not appear—but at all events a
controversy arose between the parties, and after the completion of
the vessel the defendant caused her to be enrolled December 3,
1870, (at which time she was finished and ready for business) in
the names of himself and certain others, not including the plaintiff,
as co-part-owners. The plaintiff’s claim against the defendant
growing out of this transaction, and the said defendant’s “offset
if any he has,” were submitted by the parties under the statute
(R. 8., ¢. 108) to arbitrators, by whose final award it was deter-
mined that the whole cost of the vessel when completed was
$13,274.72 5 that there was due plaintiff for timber $1,271.92,
and that he was entitled to have three thirty-second parts of the
vessel from the time she was finished and ready for business at a
cost of $1,244.30, and the balance of his bill ($27.42) to be paid
by defendant in cash with interest from the time of the completion

of the vessel, each party to pay half the costs of arbitration taxed
at $18.
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This report was accepted at the October term of this court,
1871, and execution issued for the costs, and on Nov. T, 1871,
plaintiff made a demand in writing upon the defendant for a bill
of sale of three thirty-second parts of the vessel, and the balance
of money in pursuance of the award, with which demand the
defendant refused to comply, and this action of assumpsit was
commenced Feb. 12, 1872, in support of which the plaintiff relies
upon the award. The defendant objects to any recovery npon the
award because he says that the controversy here was not such an
one ag could be the subject of a personal action, and hence not a
subject of arbitration under R. 8., c¢. 108—in fine, that the remedy
should have been sought in equity to compel a specific perform-
ance. But herein, we think, he is in error. The holder of a pro-
missory note payable in specific articles cannot be compelled to
resort to equity to enforce its payment. Here it would seem
that each party insisted that the other had broken the contract
and the claim for damages for such breach was unquestionably
the subject of a personal action, or of a submission to arbitration.
It was competent for the arbitrators to order payment to be made
in the particular mode mentioned in the original contract of the
parties, if they were of the opinion that justice required it. It is
strongly implied in Banks v. Adams, 28 Maine, 259, that an
award to do some act other than the payment of money may be
the foundation of an action of assumpsit, provided such award
makes the act to be done so certain that a specific performance
could be decreed. And we see no reason why arbitrators under
the statute may not make a valid award for the transfer of the
title and possession of any goods and chattels which are the sub-
Ject of the contract when the mutual claims and rights of the par-
ties under that contract are submitted to them, provided they make
the thing to be done sufficiently certain to prevent further contest
as to what it really is which is to be transferred.

It is this power in arbitrators to do equity untrammelled by the
strict rules of a purely common law proceeding, which induces parties
not unfrequently to submit their controversies to arbitration. If
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it is not practicable to enforce a judgment on their decree by any
direct process known to the common law, this action of assumpsit
upon the award seems to be an appropriate remedy for a non-com-
pliance with its terms.

It is not a nullity because execution cannot be issued upon it
directly. But the defendant urges that if the award was valid it
is merged in the judgment, and debt—not assumpsit—is the pro-
per remedy. Mur. Chitty calls debt “a more extensive remedy for
the recovery of money than assumpsit or covenant,” but he limits
its use to cases “where the demand is for a sum certain, or is capa-
ble of being readily reduced to a certainty,” and says it is not
suitable where the demand is rather for unliquidated damages than
for money. More particalarly, he instances among cases in which
it lies “on simple contracts and legal liabilities,” “an award to pay
money, but not if it were to perform any other act, unless there
were an arbitration bond.” 1 Chitty’s Pleading, 101, 102.

In 2 Williams’ Saunders 62, . note 5, it is said “where an award
is for performance of a collateral act, when the submission was with-
out deed, it was formerly holden that there was no remedy to en-
force it : but, however, the law is now taken to be that the party
may have assumpsit to compel performance.” Purslow v. Bai-
ley, 2 Ld. Raymond, 1040. In the present case while there is
nothing offered in evidence by either party, to indicate that the
damages for the non-performance of the award, so far as it relates
to the conveyance of the part of the vessel, ought to differ from
the sum which it cost as found by the arbitrators and interest
thercon, it is easy to see that a variety of circumstances might
change the result, and enhance or diminish very greatly the sum
recoverable in this action. Where the award is in part for the
performance of some particular act, as to deliver a certain chattel
or the like, we think assumpsit is the proper remedy for the breach
of the defendant’s duty, if he fails or refuses to perform.

But, finally, defendant asserts that the arbitrators exceeded their
aunthority in awarding a payment of a small part of the sum found
due from the defendant for the timber, in cash. Not so. The
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fair construction of the agreement for submission, loosely and
carelessly as it is expressed, seems to be that all the claims of the
parties against each other, growing out of the contract, and their
doings, misdoings and omissions in respect thereto, should be sub-
mitted to the arbitrators; and as no limitation was imposed upon
them, it was competent for them to award payment by the defen-
dant to the plaintiff for the timber he furnished in the manner
stipulated for in the contract, or, as that had been broken, in cash,
or part in cash and part in the property stipulated for, if they
thought justice would be thereby promoted. They were under no
obligation to direct the conveyance of minute and inconvenient
fractions of the vessel to cover the small balance due the plaintiff
over and above the three thirty-second parts to which they found
him entitled. That the subject matter of this controversy and the
~ mutual claims and demands of the parties, and the power of the
arbitrators over all were well understood, may fairly be inferred
from the fact that no objection seems to have been interposed to
the acceptance of the report of the arbitrators, or to the rendition
of judgment upon it. That judgment has neither been reversed
nor satisfied, nor has the defendant shown any good reason why
he should not respond in damages for his failure to meet its
requirements. Judgment for plaintiff for $1271.42,
and interest thereon from Dec. 3, 1870,

Arpreron, C. J., Curring, Warton, Dickerson, and PrrEgs,
JJ., concurred.
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Avrexanper B. Swerr vs. WiLniam T. Hooper.

Burden of proof. Demand. Intercst. Promissory Note.

Where the holder of a note, given for spirituous liquors, shows that he pur-
chased the same for value, in due course of business and under circum-
stances not calculated to awaken suspicion, it will be presumed that he had
no notice of the illegality till the contrary is shown.

A demand is not necessary to enable the holder of a note, payable on a certain
time, to recover interest thereon from the maturity thereof, although it is
not upon interest before that time.

Ox ExcepTIONS.

Assumpsit, commenced March 19, 1872, on a promissory note
for $125.32, signed by the defendant and dated at Castine, March
26, 1867, payable to J. & N. & E. L. Plummer in ninety days
from date, and endorsed by the payees to the plaintiff more than
two years after it was due. The defence was that the considera-
tion of the note was spirituous liquors sold in violation of law.

The Judge instructed the jury that if the note was endorsed
and sold by the payee to the plaintiff, for a valuable consideration,
the plaintiff then having no knowledge that the consideration for
the note was spirituous liquors, he would be entitled to recover.
He also instructed the jury that if they found for the plaintiff,
they should cast interest on said note from the time it was due,
though no demand for payment was made at the time the note be-
came due ; and that the burden of proof was on the defendant to
show that the plaintiff did have knowledge of the illegal consid-
eration of said note at the time he purchased it.

The jury returned a verdict for the plaintiff with interest on the
note from the time it was due ; and to the foregoing rulings and
instructions, the defendant excepted.

C. J. Abbott, for the plaintiff.
A. Wiswell, for the defendant
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Prrers, J. The rulings, as to what burden of proof rested
upon the respective parties in this suit, are sustained in #isld ».
Tibbetts, 57 Maine, 358, and Hapgood v. Needham, 59 Maine,
442. The counsel for the defendant questions the correctness of
the latter case as not consistent with earlier decisions. It is true
that, in many cases, as in Aldrich v. Wurren, 16 Maine, 465, and
Munro v. Cooper, 5 Pick., 412, it is said in general terms that
where it is shown that a note is procured by fraud, or founded on
an illegal consideration, the indorsee who sues the note must show
that he came by it without knowledge of the fraud or illegality.
But the rule, more accurately stated, is that the plaintiff must show
that he is the holder for value, in the due course of business, unat-
tended with any circumstances justly calculated to awaken sus-
picion. This appearing, the presumption arises that the note was
obtained without any knowledge of the fraud or illegality, upon
the part of the purchaser, until the contrary is shown. That is
what the ruling complained of amounted to in this case.

A point is taken that, upon a note not payable with interest,
and given upon a time certain, interest is not recoverable except-
ing after demand made at the time the note becomes due or after-
wards. DBut this cannot be regarded even as an open question.
In England there has been much less liberality in the allowance
of interest than here. DBut in both countries the rule has been
established, adversely to the position taken by the defendant, for
many years. In People v. New York, 5 Cowen, 331, the princi-
ple was correctly and tersely stated ; “that whenever the debtor
knows what he is to pay, and when he is to pay it, he shall be-
charged with interest if he neglects to pay.”

LExceptions overruled:.

ArrrLETON, C. J., Curring, Warton, Diokerson and Barmows,
JJ., concurred.



56 EASTERN DISTRICT, 1873. |

Young v. McGown.

Mo~roeE Younag and another, in equity, ws. CarLron McGowx.
Equity—mistake as a ground of relief.

An execution was satisfied by levy upon real estate; by mistake the apprais-
ers, in their certificate, described a different parcel from that in fact taken ;
and the officer, in his return, adopted this erroneous certificate and descrip-
tion, the error not being discovered for several years; the judgment creditor
quitclaimed to one of the complainants, who conveyed to the other with
warranty, both deeds using the language of the appraisers to describe the
premises thereby conveyed.

Held, that a bill in equity to so reform the levy as to make it apply to theland
really taken could not be maintained by these complainants against the son
and grantee of the execution debtor, after the death of the father and of
two of the appraisers, even if it could have been supported in favor of the
original creditor against his debtor.

This bill has no equity, since the land conveyed by the deeds was not that
actually seized on execution, the title to the latter (if any passed by the
levy) remaining in the judgment creditor; nor have the complainants any
joint interest; nor was there any mutual mistake, as the original proceed-
ings were in invitum, and the debtor was passive.

Mistake, to afford any ground for relief in equity, must be that of both parties.

Briy 1ix rquITY. »

Upon an execution in favor of one Pinkham against James
MecGown, the lot marked B. in the accompanying plan was seized,
but, owing to the mistaken supposition that the estate which actu-
ally belonged to Edward McGown—though in the occupaney of
Peter McGown, and known as “the Peter McGown lot,” being
under contract for a purchase by said Peter—was the property of
Peter McGown, the appraisers’ certificate was made applicable
only to the lot marked A. on the plan, which never belonged to
James McGown.
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Owned by PETER McGOWN.

Occupied by PETER McGowN, but owned by EDWARD McGowN.

County Road.

Owned by JAMES McGOWN.

The description in the levy was as follows: “Beginning at the
eastern side of the county road leading from Ellsworth to Bangor
at the Southwest corner of Peter McGown’s lot; thence running
easterly, along the line of said McGown’s lot, fifty rods; thence
southerly, at right angles with the aforesaid line, twenty-one rods
to a stake and stones ; thence westerly, on a line parallel with the
first-mentioned line to the county road ; thence northerly on said
road to the place of beginning.” The running really began at the
Southwest corner of the Zdward McGown lot, which was erro-
neously supposed to belong to Peter, as before stated, and was
carried around lot B.; but, by beginning on the road at the lower
‘corner of the land then in fact owned by said Peter, and running
the given courses and distances, lot A. will be inclosed.

VOL. LXII 4
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In an action atlaw, Young v. MecGown, 59 Maine, 349, this
court held that lot A. was the one that answered the calls of the
levy, and that parol evidence was inadmissible to show that B. was
the lot intended.

The officer making the levy adopted the certificate and descrip-
tion of the appraisers and made them part of his return upon the
execution.

The further statements of the bill and of the relief prayed for
are sufficiently given in the opinion ; except that it may be well to
add that Pinkham entered upon and held lot B. under his levy up
to August 18, 1860, when the deeds to the complainant, Parker,
and from him to Young, were made ; both conveyances copying
the description, as above quoted, from the appraisers’ certificate.

The defendant demurred, and the hearing was upon the
-demurrer.

A. Wiswell, for the complainants.

Hale & Emery, for the respondent.

Arrpreron, C. J. This is a bill in equity in which the com-
plainants ask the aid of the court to correct and reform the mis-
takes in the descriptive portion of a levy, to which the plaintiff,
Young, claims title by mesne conveyances from the judgment
creditor ; or, rather, to compel the defendant, who has title to the
land upon which the judgment creditor <nfended to levy, but
which his levy entirely fails to describe, to release to him the
land so intended to be (but not) levied upon.

It appears from the allegations in the bill, the truth of which is
admitted by the demurrer, that one Vassal D. Pinkham, at a court
holden at Augusta, in and for the county of Kennebec, on the
fourth Tuesday of November, A.D., 1857, recovered judgment
against one James McGown, for the sum of sixty-eight dollars,
debt or damage, and one hundred and twenty-one dollars and
twenty-one cents, costs of suit; that on this judgment execution
duly issued, and on the twenty-sixth day of January, 1858, the
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said Pinkham caused the execution to be levied on certain real
estate, as the estate of said McGown ; that there is a mistake in
the description of the premises as described in the appraisers’
return, and adopted by the officer making the levy, by which,
according to the description, a different lot is set forth as having
been levied upon than was levied upon in fact; that on the
eighteenth day of August, 1860, said Pinkham conveyed the pre-
mises, as described in the levy, by deed of quitclaim, to Orrin
Parker, who, on the same day, conveyed them by deed of war-
ranty to the complainant, Young ; that said Young entered upon
the premises upon which the levy was intended to be made, but
which were erroneously described; that on the seventeenth day of
July, 1862, said James McGown conveyed to his son, the defend-
ant, his homestead farm, embracing the premises in controversy;
that the consideration of the conveyance was the maintenance of
said James by this defendant; that the said defendant well knew
that these premises were in possession of the complainant, Young;
that two of the appraisers have deceased, so that their certificate
cannot be amended ; that the said James has deceased, leaving no
estate; and that this defendant has commenced a suit against this
complainant, Young, to recover possession of the premises upon
which it is alleged the levy was intended to be made.

The prayer of the bill is, that this respondent may be enjoined
from prosecuting his suit against the complainant, Young, and be
ordered to pay damages, and further be decreed to release to said
Young the premises as claimed by him to have been actually ap-
praised, and upon which the levy was intended to be made.

To this bill a demurrer has been filed. The only question pre-
sented is whether, assuming the allegations of the bill to be true,
it sets forth sufficient caunse for the equitable interference of the
court.

It was determined in Young v. McGown,59 Maine, 851, that
the levy was not made upon the land owned by James McGown,
the judgment debtor, but upon land in the occupation of Peter
McGown, the title to which was in one Edward McGown. Con
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sequently the judgment creditor acquired nothing by his levy.
The grantee of the judgment creditor now seeks to compel a con-
veyance of land to which his grantor had no title, and upon which
no levy, according to the officer’s return, has ever been made.
The premises described in the levy were conveyed by Pinkham,
the judgment creditor, to Orrin Parker and by him, by deed of
warranty, to Munroe Young.

This bill is brought in the name of Young and Parker. But
the land conveyed to them is not the land upon which they claim
the levy to have been made, or of which a release is asked for.
Their deeds convey the tract of land which belonged to Edward
MeGown.  There is no allegation of mistake in these deeds.
There has been no conveyance to them of the land upon which the
levy was actually made. The title (if any has been acquired by
the levy as intended to be made) in the premises levied upon in fact,
still remains in Pinkham. He has made conveyance of the land
which the bill alleges was appraised and set off to him, and to which
the judgment creditor had no title because there was none in the
judgment debtor.,

Further, it is difficult to see how these complainants can pro-
perly join. Parker has no interest in any land in controversy.
He owns nothing jointly with Young to whom he conveyed. The
complainants are not entitled to, nor do they pray for, joint relief.

_Story’s Eq. PL, §§ 509, 510. Besides, if the relief was granted,
Young would have as its result, the land which the levy should
have embraced, and the covenants of warranty of the deed of his
co complainant, which would remain outstanding.

These complainants cannot claim relief on the grounds of trust
or of fraud, for no trust is shown, and no frand is pretended.

The bill is sought to be maintained because of the mistake of
the appraisers and the officer in making their return. But “in
order to sustain a bill for relief under this equity, it is essential
that the error be on both sides, and that it be admitted by the

- defendant or distinctly proved. It must be a mistake on both

- sides, for if it be by one party only, the altered instrument is still
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not the real agreement of both. A mistake on one side may be
a ground for rescinding a contract, or for refusing its specific per-
formance ; but it cannot be a ground for altering its terms.,” Ad-
dams Equity, 171. Here, however, there is no mutual mistake.
The proceedings were under the Statutes of the State and in nvi-
tum. The debtor made no mistake, nor was he in any way
responsible for the one which was made. The mistake arose from
the negligence of the creditor, or the carelessness of his officer.
The sheriff should have made his return of a levy on the land of
the judgment debtor. He did make it upon the land of a stran-
ger. The mistakes which equity will correct are not those which
might have been avoided by common and ordinary care, and
which are the results of negligence.

It seems that equity will not reform a voluntary deed as against
the grantor. Brown v. Kennedy, 33 Beavan, 147; Phillipson
v. Kerry, 32 Beavan, 637. Upon the same ground, the remedial
power of a court of equity does not extend to the case of a defec
tive fine against the issue, or of a defective recovery, as against
the remainder man. 1 Story’s Eq. Jur., §§ 177, 178.

As two of the appraisers have deceased, the misdescription of
the premises in their return cannot be amended. “The plaintiff,”
observes Hathaway, J., in Zumbert v. Hill, 41 Maine, 482, can
not have the relief he seeks, unless the officer can have leave to
amend his return on the execution. To reform thelevy and deeds
as prayed for, and thereby change the existing legal titles of the
parties, if it could be done, would render the registry of deeds of
little value, as furnishing any certain evidence of title to real estate.”
The power of the court to grant leave to an officer to amend his
return is ample for the protection of the legal rights of all parties
interested in his doings.

It is to be borne in mind that the parties to this bill were not
parties to the levy, and that the judgment debtor has long since
deceased.

It is for the creditor to point out to the officer holding his execu-
tion the land upon which he wishes the levy to be made. It is for
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the officer to see that a compliance is had with the requirements
of the statute. Itis no part of the duty of a court of equity to
relieve ugainst the negligence of the one, or to correct the blun-
ders of the other. Bill dismissed with costs.

Curring, WarroN, Dickerson, and Barrows, JJ., concurred.

Brewer Brick Company vs. INmaBITANTS OF BREWER.

Constitutional law. R. 8.,1871, c. 6, § 6. Taxes—exemption from by vote of town.

It is for the legislature to determine what property, real and personal, shall be
subject to, and what shall be exempted from, taxation.

The legislature cannot constitutionally transfer to municipal corporations the
power of determining upon what property, real or personal, taxes shall and
upon what they shall not be imposed.

It is essential to all just taxation that it be levied with equality and uni-
formity.

Exemption of property from taxation is the imposition of increased taxation
upon non-exempt property.

The vote of the town of Brewer by reason of which the plaintiffs claimed to be
exempt from the payment of taxes therein is void, because the legislation
purporting to authorize such municipal action is unconstitutional.

ON FACTS AGREED.

AssumpsiT to recover $309.75 paid by the plaintiffs under pro-
test, on the twelfth day of March, 1873, as the tax for the year
1872, upon their buildings, machinery and property used in their
manufacturing establishment in Brewer.

At their annual town meeting, holden March 14, 1870, the de-
fendants “VorEp, that the town will exempt from taxation for a
term of ten years, manufacturing and refining establishments here-
after erected in town, and the capital used for operating the same,
together with such machinery hereafter put into buildings already
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erected, but not now used as such, and the capital used for operat-
ing the same ; provided, that the capital invested shall not be less
than ten thousand dollars ; and provided, further, that this vote
shall not be construed to apply to manufacturing or business now
carried on in the town ; and no distillery of intoxicating drinks or
malt beer shall be entitled to the benefit of this vote.”

The Brewer Brick Company organized under the general law
of this State, (now found in R. S., 1871, c. 48, § 18,) on the fourth
day of June, 1870, for the purpose of making brick by machinery,
under a new process, operating by steam. Immediately after its
organization, this corporation proceeded to erect the necessary
buildings in the defendant town, and to fit them up with the requi-
site patented machinery, boilers, engine, &c., and have ever since
been engaged in carrying on the business contemplated at its crea-
tion, having a capital invested in it of more than ten thousand
dollars. The business of brick-making has been constantly carried
on for more than fifty years in different parts of the town by the
old hand process and horse power.

In 1871 no tax was assessed upon the plaintiffs, but in 1872
their property was assessed without any regard to the vote, and to
avoid a distraint the tax was paid as aforesaid.

No objections were made to the jform of proceedings by the
town at the annual meeting of 1870, or in their assessment of the
tax. - If the plaintiffs were liable to be so assessed they were to be
nonsuit ; if not, they were to have judgment for $309.75, and
interest from March 12, 1873.

Wilson and Woodward, for the plaintiffs.

The question is whether R. S., 1871, c. 6, § 6, ninth clause, and
the previous legislation condensed in that clause, is constitutional
or not. Waiving all discussions of political economy, of the policy
or impolicy of such a law, the inquiry now is, whether or not it is
one which our State constitution permits the legislature, in the
exercise of its discretion, to pass; the U. S. constitution does not
touch the subject. Okio Life Insurance and Trust Co.v. De-
bolt, 16 Howard, 416.
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States, as well as individuals, may make unwise contracts, or
may fail to realize from them the anticipated advantage} may
erroneously suppose it advisable to exempt banks, or other corpo-
rations from taxation ; or by chartered contracts give or surrender
valuable rights. Whether this State has erred or not, acted wisely
or foolishly, is not the matter to be determined here: but has its
legislature acted constitutionally ? It is in the power of the State
to say what property shall be exempt from, and what shall be
subject to, taxation. Gordon v. Appeal Tax Court, 3 Howard,
133; State Bk v. Knoop, 16 Howard, 369; Home of the
Friendless v. Rouse, 8 Wallace, 430.

The presumption is in favor of the validity of an act which has
passed both branches of the legislature and received the approval

" of the executive. Lunt’s case, 6 Maine, 412. So long as any
doubt remains the court will uphold the statute. Fletcher v.
Peock, 6 Cranch., 87 ; Dartmouth College v. Woodward, 4+ Wheat.,
625 ; and numerous other cases.

Five years after Maine became a State, the first act exempting
property of certain manufacturing corporations from taxation was
passed. Public Laws of 1825, ¢.288. In 1831 thisact was modi-
fied by one which discriminated in favor of these corporations,
while not exempting them entirely.

In 1834 the Portland Manufacturing Company were, by name,
exempted from taxation for three years from August 1, 1833.

When the act of 1825 was wholly repealed, in 1836, it was pro-
vided that the rights of no company previously incorporated should
be affected thereby. In 1859 a law like the present, exempting
for a limited time certain manufacturers of cotton and wool, was
passed ; in 1864 its operation was extended to all manufacturing
enterprises, and explanatory acts were passed in 1867 and 1869.
Public Laws of 1859, c. 91 ; of 1864, c. 234; of 1867, ¢. 76; and
of 1869, c. 65.

These provisions were substantially incorporated into R. 8., 1871,
c. 6,8 6, ninth item. The only case in which either of these statutes
has come before this court is Gardiner, &ec., Cotton Co.v. Gar-
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diner, 5 Maine, 133. Though the constitutionality of the act of
1825 was not discussed in this canse it was necessarily involved in
its decision, which held that certain property was exempt under
the statute of 1825, c. 288.

The constitution of Maine, Art. IV., part third, § 1, gives the
legislature “full power to make and establish all reasonable laws
and regulations for the defence and bengfit of the people of this
State, not repugnant to this constitution nor that of the United
States.” What laws are reasonable and beneficial is for the legis-
lature to determine. Cooley’s Const. Lim., 27 ; Moor v. Veazie,
32 Maine, 343 ; State v. Noyes, 47 Maine, 189. The action of
eight or ten legislatures shows what that branch of the govern-
ment thought for the benefit of the people; and that the court
acquiesced. 5 Maine, 133,  Art. IX provides that “all taxes
upon real estate shall be assessed equally”; mnot that they shall
be a charge upon all real estate; consequently, that of religious
and charitable associations has long been exempt.

We do not question the correctness of the decision in the case
of Allen v. Jay, 60 Maine, 124 ; we deem it sound law ; but the
case at bar is different. The plaintiffs claim exemption under a
general statute; the special law, declared unconstitutional in 60
Maine, 124, under the guise of taxation, took money from all the
other citizens to give it to the persons mentioned by name in that
act. Inasmuch as it is only property subsequently brought into
the town that is to be exempt, no person had any existing liability
to taxation increased thereby. The courts of other States have
held legislation exempting certain classes of property constitu-
tional. Brewster v. Hough, T N. ., 138 ; Parker v Redfield,
10 Conn., 490 ; Seymour v. Hartford, 21 Conn., 481. “The
taxing power may select the objects of taxation.” State Bank v.
Knoop, 16 Howard, 369 ; Cooley’s Const. Lim., 514; N.J. ».
Wilson,T Cranch, 164 ; McGee v. Mathis, 4 Wallace, 143 Dodge
v. Woolsey, 18 Howard, 331 ; Wash. Uni. v. louse, 8 Wallace, 439.

The constitution, Art. I, § 22, says, “No tax shall be imposed
without the consent of the people, or of their representatives in
the legislature.” In this instance that consent hLas been withheld.
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If this exemption is unconstitutional, then all the property and
polls which our statutes purport to exempt are cqually liable to
taxation.

A. W. Paine, for the defendants.

Two questions arise : FirsT, as to the proper construction of the
vote of Brewer; and second, whether or not it is constitutional.
The first quere arises under the proviso that the exemption shall
not apply to business now carried on’in the town. The idea was
to introduce new Zinds of business, not new competitors for old
business. Brewer is a town of clay banks, its capacity for brick-
making only bounded by infinity. It needed and intended not to
offer inducements to new comers in a branch of business in which
a large proportion of its citizens had already become interested,
and could only be injured by competition.

This privilege of exemption is in derogation of the great princi-
ple of equality of rights and burdens, and, therefore, to be con-
strued strictly, not extending it to any not indubitably within its
terms.

SeconpLY, We say the legislation under which the vote was pass-
ed is unconstitutional. We can hardly add anything to the ex-
haustive arguments in the appendix to 58 Maine, 590-623 ; Par-
ker v. Milford, 59 Maine, 815; Allen v. Joy, 60 Maine, 124 ;
Saunders v. Hanover, 23 Pick., 188 ; and the case of the Boston
Fire Loan.

There is as much right to raise money by taxation to give to an
individual as to exempt him. The difference between giving
money to a man and relieving him from the burden of a legal
obligation to pay money is imperceptible; it is practically the same
thing. Taxes are laid for public uses upon the principle of equality
among those who enjoy those uses, according to their respective
means ; to relieve one and charge others is to make the latter bear
the former’s burden. If the general sum of taxation were reduced,
it might be more questionable ; but when the inevitable result is
to excuse some and in the same proportion increase the tax of
«others, it cannot be sustained.
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Sometimes we can test the correctness of a principle by extend-
ing its operation and making its application general. Test this
rule in that way and suppose all the merchants, or mechanics, or
any other class, should be exempt, all except the agriculturists or
boarding-house keepers. These very classes of exempts preatly
increase the public burdens and add to the necessities of taxation.
The public roads, the schools which they make necessary, the fire
department which they bring into use, and all the other items of
public charge add largely to the taxable burden, and the exemp-
tion throws all this new and old burden upon the few non-exempts.
Are these last, then, not required to pay out money for the direct
use of the exempts, vastly more than they would be if they
were not in town? And wherein is this extra payment different
from that which they would be required to make if called upon to
pay for their board and clothing. The particular provision of the
objectionable statute adds force to these suggestions. Reference
is made to that requirement of the law, “that all property so ex-
empted shall be entered from year to year upon the assessment
books and returned with the valuation of the several towns and
cities when required by the State for the purpose of making the
State valuation.”

So that although the property is exempt from fown tax, it not-
withstanding goes to enhance the State tax and the county tax,
which the town has to pay. This thus affords a very strong addi-
tional objection, strengthening that already adduced from the gen-
eral nature of the statute. .

The taking of money by taxation under such circumstances is
objectionable in two fold manner. In the first place, the tax payer
is called upon to pay on his own property, a sum which enother
and not Ae ought to pay, and secondly, he is obliged to pay an addi-
tional sum over what he would have to pay by reason of the
increased or enhanced necessity of raising more money than would
be requisite, but for the favored exemption. For as the court
tersely remark in the Jay case, “capital is not ereated by taxation,”
as tax money is merely a removal of it from one man’s pocket to
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that of another; and when that money is increased by illegal '
means, the whole is illegal, and the law condemns the act.

Following up the idea, the court make the further remark in the
Jay case. “Our government is based on an equality of right, the
State can not discriminate among occupations, for a discrimina-
tion in favor of one, is a discrimination against all others,” &e.

Now, the exemption in question in its twofold operation, as
already explained, has a most direct effect to increase that inequality
and render most disastrous this discrimination among occupations.
The facts of the case at bar afford a most striking illustration of
the truth and correctness of this position of the court. By the
exemption as claimed, the business of brick-making as carried on
by the plaintiffs has not only the advantage over other brick-mak-
ing establishments in town, by its extra facilities for producing its
manufactures cheaply, and thus a great advantage over others in
the market, but it has also the additional advantage of exemption
from the public burdens, which make the manufactures of ather
establishments more expensive, and have less to their advantage
in the market. And what makes the case still more aggravated is
the fact that these burdens are rendered all the more oppressive
by reason of this very establishment, which comes in to make ex-
pense without paying its cost. Such a discrimination is, as the
court suggest, at war with republican constitutions, and so much
at variance with our own, in very many of its wholesome provi-
sions, that it is felt that no further words are requisite to give
force to the position. In Cooley v. Granville, 10 Cush., 56,
the court, in deciding a question similar to this, say very perti-
nently: “For the purpose of abating tawes, especially a par-
ticular cLass of taxes, towns can not raise money by taxation.”
To change the proposition to meet our case, will not change its
gense ; “to raise taxes for the purpose of frecing a portion of the
citizens from taxation, a town has no power.”

In Hooper v. Emery, 14 Maine, 379, which is an elaborate
discussion of the “surplus revenue” cases, the court reason the point
now presented most forcibly, and particular attention is called to
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the remarks of the Chief Justice, on page 380, as being most
particularly applicable here.

Arrreron, O. J. This is an action of assumpsit to recover three
hundred and nine dollars and seventy-five cents paid by the plain-
tiffs for taxes. The proceedings on the part of the defendants are
admitted to have been correct, and the only question presented is
whether the property of the plaintiff, upon which the tax in ques-
tion was assessed, is liable to assessment.

The business of brick-making has been carried on in the defend-
ant town for more than fifty years until the present time, by the
old process of making bricks with horse power.

Tlhe plaintiff corporation was organized under the general law
of the State, on the fourth day of June, 1870, for the purpose of
manufacturing brick in the defendant town, and after its organiza-
tion, proceeded at once to ercct the necessary buildings and machin-
ery for the manufacture of brick by new processes, in Whl(h busi-
ness it has been engaged to the present time.

At the annual town meeting of the defendant town held March
14, 1870, the following vote was passed, viz : “Voted that the town
will exempt from taxation for a term of ten years, manufacturing
and refining establishments hereafter erected in town, and the capi-
tal used for operating the same, together with such machinery
hereafter put into buildings already erected, but not now used as
such, and the capital used for operating the same, provided that
the capital invested shall not be less than $10,000, and provided,
further, that this vote shall not be construed to apply to manufac-
turing or business now carried on in the town, and no distillery of
intoxicating drinks or malt beer, shall be entitled to the benefit of
this vote.”

The estate of the pl'untlffs was duly assessed for its just and
proportional share upon the whole valuation of the property of the
town liable to assessment. The plaintiffs claim exemption from
contributing toward the public expenses, under and by virtue of
this vote of the town.
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By an act approved March 8, 1864, c. 234, § 1, it is cnacted,
that “all manufacturing establishments, and all establishments for
refining, purifying, or in any way enhancing the value of any arti-
cle or articles already manufactured, hereafter erected by individ-
uals or by incorporated companies, and all the machinery and
ccapital used for operating the same, together with all such machin-
ery hereafter put into buildings already erected, but not now occu-
pied, and all the capital used for operating the same, are exempted
from taxation for a term not exceeding ten years, after the passage
of this act, where the amount of capital actually invested, shall
exceed the sum of two thousand dollars; provided, towns and
cities in which such manufacturing establishments or refineries
may be located, or in which it may be proposed to establish the
same, shall in a legal manner give their assent to such exemption,
and such assent shall have the force of a contract, and be binding
for the full time specified ; and provided further,that all property
so exempted, shall be entered from year to year on the assessment
books, and returned with the valuations of the several towns and
cities, when required by the State for the purposes of making the
State valuation.” By an act approved Feb. 8,1867, c. 76, § 1, the
exemption referred to in the act of 1864, c. 234, § 1, takes effect
from the date of the contract authorized by that act. By an act
approved March 12, 1869, c. 65, § 1, the exemption referred to
takes effect “from the date of the assent given by the town to such
exemption.” The preceding legislation on this subject is found
condensed in R. 8., 1871, ¢. 6, § 6, ninth clause.

Taxation exacts money from individuals as and for their contri-
butory share of the public burdens. A tax is generally understood
to mean the imposition of a duty or impost for the support of gov-
ernment.  Pray v. Northern Lib., 81 Penn., 69. “Taxes are
burdens or charges imposed by the legislature upon persons or
property,” says Diurow, C. J., in Hanson v. Vernon, 27 Iowa, 28,
“to raise money for public purposes or to accomplish some govern-
mental end.” Private property may be taken under the power
of eminent domain for public purposes, if just compensation there-
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for be made. But for private purposes it cannot be wrested from
its owner even with compensation.

It has been settled by a series of decisions that the legislature
cannot constitutionally authorize towns to raise money by taxation
to give or loan to individuals or corporations for private purposes.
A good public house may be very desirable, butin Weeks v. Mil-
waukee, 10 Wis., 242, the Supreme Court of Wisconsin, justly
treated with little consideration, the claim of a right to favor,
under the power of taxation, the construction of a public hotel,
though the aid was to be rendered expressly “in view of the great
public benefit which the construction of the hotel would be to the
city.” It wasthere decided that the public could not be compelled
to aid such an enterprise from any regard to the incidental benefits
to be derived therefrom. It may be very desirable to have a saw-
mill in a town, and those who wish it, have full liberty to erect it;
but the inhabitants cannot legally be taxed to raise money to give
or to loan to those, who propose, for their own benefit, to erect
one, or to take down one already erected, and to remove it from
one town to another. Allen v. Jay, 60 Maine, 124. A terrible
conflagration sweeps over a city destroying its wealth by millions.
Its rebuilding is absolutely necessary for its commercial wants.
But each lot of land is private property; each building to be
erected thereon will be private property. Its erection is for pri-
vate use. After full consideration, it was decided that the inhab-
itants of the city could not be taxed to raise money to loan to the
sufferers to enable them to rebuild. Zowell ». Boston, 110 Mass.
In the Commercial Bank v. the City of Iola, 2 Dillon, 353, it
was held that the legislature of a State had no authority to autho-
rize taxation in aid of privafe enterprises and objects; and that
municipal bonds issued under legislative authority to be paid by
taxation, as a bonwus or donation to secure the location, or aid in
the erection of a manufactory or foundry, owned by private
individuals, are void even in the hands of owners for value.

Contingent and incidental benefits may arige from the introdue-
tion of manufacturing capital whenever the enterprise is successful.
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But the reverse may equally ensue, and the enterprise become an
injurious failure. The inhabitants of a town cannot legally be
taxed to raise money to give or to loan to individuals or corpora-
tions for private purposes on account of any supposed incidental
advantages which may possibly accrue therefrom. The benefits
are precisely those arising from the introduction of capital or
labor, and none other. It matters not whetkher it be the building
of the huge factory of the capitalist or the cottage of the laborer,
the benefits are the same in'kind and differ only in degree. There
. are benefits arising from the introdnction of capital well invested
and of labor well employed ; bat they are of the same naturéas
those arising from the existent capital of the place in which the
incoming capital is to be invested, and the incoming labor em-
ployed. Oneis just as much entitled to protection as the other,
and no more. But this benefit, whatever it may be, if any, arises
from all capital and all labor; and as all labor and all capital is
equally entitled to equal protection according to its extent, it fol-
lows that equal protection to all leaves the matter as it found it.
Hence, it is universally held that the incidental benefits of capital
afford no justification for partial taxation.

It is conceded in the argument that towns and ecities cannot
constitutionally be authorized to raise by taxation money to be
given away. The plaintiff’s share of the expenses of the defend-
ant town for all public purposes, is conceded to be $309.75. If
the town were empowered to raise that sum to give the plaintiffs,
it is admitted that the act so empowering them would be uncon-
stitutional, for if the town may raise money to give to A., they
may do the same for B., and so on; and the property of the mi-
nority would be subject to the will of the majority. But the
remission of a tax by a vote of the town is in substance and effect
the same as a gift. What matlers it to the plaintiffs or the defend-
ants whether the town votes to give $309.75 to the plaintiffs, or
to exempt their property from its just and proportional tax, and
assess the amount of such exemption upon the remaining estate
liable to taxation ¢ It is a gift. The money raised by the rest of
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the tax-payers is raised to give away ; and if it may be done for
these plaintiffs, it may be done for any other inhabitant as well.

But there are other and grave objections to the constitutionality
of the statute upon which the plaintiffs rely.

“By the constitution, article 9, § 7; “while the public expenses
shall be assessed on polls and estates, a general valuation shall be
taken at least once in ten years.”

The expenses for which assessments are to be’ made shall be
public ; those appertaining to the public service. No authority is
given, either expressly or by implication, to assess for merely pri-
vate purposes ; as to give away, or to loan to individuals.

By article 9, § 8: “all taxes upon real estate, assessed by author-
ity of this State, shall be apportioned and assessed equally, ac-
cording to the just value thereof.” Thongh this section applies
gpecially to real estate, yet the very idea of taxation implies an equal
apportionment and assessment upon all property, real and personal,
“according to its just value.” It cannot for a moment be admitted
that the constitution authorizes an unequal apportionment and
assessment upon real and personal estate, without any reference to
its “just value.”

The power to impose taxes is broad and liberal :—for roads, that
there may be facilities for travel ; for schools, that the people may
be educated ; for libraries, that their means of improvement may
be increased ; for the poor, lest they may suffer from want; for
the police of the State, for the safety of the public, that crime may
be detected ; for the courts of law, that individual rights may be
protected and enforced, and that crime, when proved, may receive
its fitting punishment ;—in fine, for any and all purposes which, in
the most liberal sense, can be deemed public. “Taxation having
for its only legitimate object, the raising of money for public pur-
poses and the proper needs of government, the exaction of moneys
from the citizens for other purposes, is not a proper exercise of this
power, and must therefore be unauthorized.” Cooley’s Const.
Lim., 487.

The legislature may determine the amount of taxation and select

VOL. LXIL 5
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the objects. They may exempt by general and uniform laws cer-
tain descriptions of property from taxation, and lay the burden of
supporting government elsewhere.

But while there are no limits in the amount of taxation for pub-
lic purposes, nor in the subject matter upon which it may be
imposed, the requirement that it shall be uniform and equal upon
the valuations made is universal.

The general tax act is based upon the whole valuation of the
State. The taxes are apportioned among the several towns in the
ratio of their respective valuations. The manufacturing capital to
be exempted by this statute is included in the valuation of the town
in which the investment is made. Whether there shall be an ex-
emption or not depends upon the vote of the town. Now it is for
the legislature to impose taxes and to exempt from taxation. But
exemption from taxation includes the imposition of taxes. To the
precise extent that one man’s estate is exempted from taxation, to
that same extent is there an imposition of the amount exempted
upon the rest of the inhabitants. The $309.75 of which the plain-
tiffs would escape the payment, would be imposed upon the residue
of the inhabitants of Brewer. This imposition of, and this exemp-
tion from, taxation are by the town and not by the legislature.

‘To have uniformity of taxation, the imposition of, and the exemp-
tion from taxation, must be by one and the same authority—that
of the legislature. Ttis for the legislature to determine upon what
subject matter taxation shall be imposed ; upon land, upon loans,
upon stock, &e., &c.; but the subject matter once fixed, the rule
is general, and applies to all property within its provisions. So it
may relieve certain species of property from taxation, as the tools
of the laborer, the churches of religious societies, &c.; but upon
the non-exempted estate the taxation must be uniform as the ex-
emptions are uniform. It cannot be pretended that it would be
constitutional to impose a tax on a church in A., and to exempt
one of the same character in B. ; to say that all or a part of the
farms in the former shall be subject to a tax, while those in the
latter shall be free from taxation. But if it be conceded that each
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town has the right to tax part and exempt part of the property
located therein,. whatever its character, uniformity in relation to
the subject-matter, as well as to the ratio of taxation, is at an end.

If, of the innumerable varieties of manufacture, different towns
exempt different, or the same species of manufacture, the utter want
of uniformity is obvious. The cotton manufacturer in one town is
exempt, while in the next the woolen manufacturer pays his pro-
portional share of the public burden. Nor is this all:—if the same
kind of manufacture has been heretofore carried on as is proposed
to be exempted from the payment of taxes, then in the same town
in case of exemption, will be seen the remarkable spectacle of two
manufacturers, engaged in the same industrial pursuits, the one
with his capital freed from all public burdens, the other bearing his
justand proportional share. The larger the investment of exempted
capital, the heavier the burden upon the non-exempted capital. Of
two competing capitalists, in the same branch of industry, one goes
into the market with goods relieved from taxes, while the goods of
the other bear the burden. One manufacturer is taxed for his own
estate and for that which is exempted, to relieve his competing
neighbor, and to enable the latter to undersell him in the common
market ;—and that is precisely the relation these plaintiffs bear to
their competing brick makers ;—a grosser inequality is hardly con-
ceivable !

Nor is there any conceivable benefit to any one from this injus-
tice. The town voting the exemption will be one in which the
proposed manufactures thereby to be exempted could, or could not,
be advantageously carried on. If the former, the very principle
of self-interest will induce such manufacturer to establish himself
in the town so voting, without the inducement of such vote. It
would, then, be the unnecessary giving of money to one whose
interests would be promoted by manufacturing in the place in
question. It would be compelling the rest of the inhabitants to
add to the gains of a capitalist without participation therein. If
otherwise, and the town so voting is an injudicious place for the
location of the manufactures to be exempted, it is an invitation to
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the manufacturer to engage in a losing business with a proffer to
bear the loss to the extent of the exemption. The exemption is
either unnecessary or unwise.

The plaintiffs have only paid their proportional share of the
taxesin the defendant town according to its valuation. The plain-
tiffs are not entitled to recover. To permit them to do so would
be to approve unconstitutional taxation for private purposes and to .
sanction a system which would destroy all uniformity as to the
property upon which taxes are to be imposed, and all equality as
to the ratio, so far as regards the valuation. It can never be ad-
mitted that the constitution of this State permits or allows the tax-
ation of a portion of its citizens for the private benefit of a chosen
few, and that the taxes raised for such a purpose shall be assessed
without reference to uniformity of taxable property, or equality of
ratio.

It becomes, therefore, entirely unnecessary to consider whether
or not the plaintiffs are within the provisions of the statute or the
terms of the vote under which they claim exemption from taxation.

Plaintiffs nonsuit.

‘W arToN, DickERSON, BARROWS, DANFORTH and VIRGIN, JJ., con-
curred.

Curring, J., concurred in the result.

PeTERS, J., having been of counsel for plaintiffs, did not sit in
this case, but he concurred in a similar opinion and result in An-
drews v. Ozford, involving precisely the same question.
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Smvox B. Frrmerp vs. MainE CeNTRAL Rammroap CoMpaNy.

Conversion. Delivery. Temporary track, not owned by the Company, held
personalty. Trover.

Persons, who contracted to build a railroad, were the owners of certain rails
and sleepers, consisting of a side track connected with the main track, used
for the purpose of conveying materials upon the road bed during construc-
tion, and when the road was delivered to the Railroad Company, at the
request of the Company and for their accommodation and use, the contrac-
tors consented that the track should remain a while, to be returned to the
contractors anywhere upon the line of the road whenever called for; and
while in that situation the rails and sleepers were seized and sold upon exe-
cutions as the personal property of the contractors. Held, that they were
not a part of the realty, but personal chattels, liable to be so seized and sold.

The officer could give and the purchaser receive, a delivery, without taking
any other possession of the rails and sleepers than such as could be had with-
out disturbing their situation as a track.

The railroad corporation would not be liable to an action for conversion of the
rails by a reasonable use of them while they had no notice that the owner
ship of them had changed; nor by a mere non-compliance with a written
demand served upon its president at a place other than where the rails were,
the coiporation making no objection or resistance to the plaintiff’s taking
possession of them.

ON EXOEPTIONS.

Trover for the conversion of a specified number of bars of
railroad iron of various lengths, valued at $2,500, alleged to have
been taken July 17, 1871, in Brooks.

Wilson, Tennant & Co. were contractors for building the Bel-
fast and Moosehead Lake Railroad, farnishing the iron themselves.
November 1, 1870, they delivered the road to the company. The
iron claimed in this action was then laid down in two side tracks,
fastened to the main track by frogs, and previously used by the
contractors in the transportation of gravel, being moved from
place to place, as occasion required ; and on that day last named,
they were placed in the gravel pit for a temporary purpose.

The contractors did not intend to deliver the iron in these side
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tracks to the company, and had commenced to remove another side
track owned by them on the line of the railroad, preparatory to
removing the side tracks in controversy, and have them discon-
nected from the line of the road at the time of delivery, but on
request of the president of the road, as a matter of accommodation,
they consented to allow these two side tracks to remain there
temporarily, on his promise that the rails in them should be deliv-
ered to them, free of expense, at any point on said railroad which
they might designate. The B. & M. L. R. R. Co. leased their
road, on the twenty-eighth day of April, 1871, to the Me. Cent.
R. R. Co., and possession was given on the tenth day of May, 1871.
Prior to this lease, the B. & M. L. R. R. Co. had used these side
tracks, as occasion required, and subsequently thereto, the Maine
Central R. R. Company used them in like manner.

Upon the nineteenth day of November, 1870, three writs were
sued out of this court for Waldo County, in favor of the plaintiff
and others, against Wilson, Tennant & Co., and attachments made
of about two hundred and sixty bars of railroad iron, lying along
the railroad, and near the west end of the Belfast lower bridge, in
Belfast. Judgment was obtained in all these cases at the ensuing
April term, and executions issued May 3, 1871, upon which the
iron in dispute was sold to the plaintiff. It is uncertain whether
these side tracks were connected with, or disconnected from, the
main track at the time of these attachments ; but it is admitted, that
on the first day of December, 1870, they were disconnected by the
B. & M. L. R. R. Co., for purposes of their own, and connected
again prior to their lease to the defendants, and have ever since so
remained.

The officer selling on execution made delivery by standing upon
the rails and taking hold of them, and the plaintiff, also standing
upon them, accepted them. At that time the rails were spiked
down and fastened to the sleepers, and connected with the main
track so they could not then have been removed, for lack of proper
tools, there being no opposition to their removal.

A written demand was made upon the president of the defendant
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company by Mr. Fifield, July 7, 1871, upon which no action was
taken by the defendants. The judge ruled that the rails when
attached and seized, were the attachable personal property of
Wilson, Tennant & Co., and that a valid title thereto passed to
the plaintiff by the sale upon execution, and ordered judgment in
his favor; to which the defendants excepted, the cause having been
submitted to the presiding judge with leave to except.

J. 8. Rowe, for the defendants.

The railroad track, and the rails spiked to it, are fixtures.
Strickland v. Parker, 54 Maine, 263-7; Farmers’ Loan &
Trust Co. v. Hendrickson, 25 Barb. (N. Y.) 488.

If personalty, there was no attachment, because no actual taking
and retention of the rails by the officer. Zane v. Dalfon, 5
Mass., 156.

No attachment of any iron except that in Belfast, since there was
no certificate filed in the office of the town clerk of Brooks. R.
S., c. 81, § 24.

J. F. Godfrey, for the plaintiff.

To hold these rails, defendants must show that they were con-
nected with the main track, by Wilson, Tennant & Co., with the
intent of making them, permanently, a part of the same. Par-
sons v. Copeland, 38 Maine, 546 ; Strickland v. Parker, 54
Maine, 263.

All the possession and delivery of which the property was, from
its nature and situation, susceptible, was taken and made. Gilbreth

~v. Vining, 39 Maine, 496. At all events, sufficient was done to
pass the title as against these defendants holding tortiously. Wed-
ber v. Davis, 44 Maine, 147.

Non-compliance with the proper demand for this property made

July 7, 1871, authorizes the maintenance of this action.

Perers, J. The defendants contend that the rails in controversy
were a fixture, or part of a fixture, and not attachable as personal

property.
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In Hunt v. Bay State Iron Co., 97 Mass., 282, it was decided,
that rails delivered under an agreement that they should be laid
down on a specific part of a railroad, and continue the property of
the vendors until a specific price was paid for them, remained the
personal property of the vendors until payment, and were not,
when laid, so inseparably annexed to and incorporated with the
realty that they could not be removed for non-payment of the
price. The same question was decided in the same way in Pierce
v. Emery, 32 N. H., 484, and in Haven v. Emery, 33 N. 1., 66.

In these cases it is said that, without notice, subsequent bona
Jide purchasers of title to the road would not be affected by such
private agreement, changing the naturaland legal character of the
road from real to personal, but would have a right to suppose that
they acquired all the incidents and appurtenances, which, by the
general rules of law, would result from such a purchase. How
far this qualification of the general principle, stated in these cases,
would obtain as a rule of construction in this State, may be an
important question not now nececssary to decide. The case of
Russellv. Richards,10 Maine, 429, and subsequent cases, establish
the doctrine here, that dona fide purchasers, who even without
notice, acquire the title to land, are not entitled to claim such
structures as a house, store, or mill standing on the land at the
time of purchase, if such buildings were, at such time, the pro-
perty of a third person, although from their sitnation upon the
land, they had the appearance of being a part of the realty. The
case of Russell v. Richards does not accord with the adjudged
cases in Massachusetts and New Hampshire in this respect, and
the general course of decision is rather opposed to it. See enum-
eration of cases compared in the extensive notes to the case of
FElwes v. Mawe, 2 Smith’s Lead. Cas., 99.

‘We arrive at the conclusion, that the rails in controversy, were at-
tachable as personal property, upon the ground, that they in no
respect partook of the character or quality of fixtures, but that
they were merely personal chattels, belonging to the original party
sued ; and therefore were no part of the iron laid on “the track”
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of the one corporation leased to the other. Thus they were the ac- .
knowledged property of Wilson, Tennant & Co., from whom the
title had not, at least, voluntarily passed. No one else claimed
them ; they were merely loaned to the railroad corporation, return-
able whenever called for ; were laid entirely for temporary and not
permanent purposes; had before that time been removed from
place to place, and were designed for or altogether used in, no
particular locality ; were no part of the road track proper, nor a
necessary incident or appendage of it. Such tracks constitute a
part of the means nsed in constructing a road, but are not a part
of the structure. They are usually of hasty and rude construc-
tion, and as often as otherwise, passing over lands outside the
limits of the corporation prescribed by charter. It makes no dif
ference that the two tracks were connected by frog and switch,
certainly further than the immediately connecting rail was con-
cerned, as the others could be removed without in the least degree
disturbing the uses of the road ; nor, that the rails were laid upon
sleepers, as these too were seized and sold with the rails. It
might as well be contended that the scaffolding, ladders and appli-
ances, used in constructing, which a mechanic temporarily leaves
about a newly finished house, becomes the property of the house-
holder, so as to pass as a fixture upon his conveyance of the real
estate.

As there was no intervening change of title, it is immaterial
whether the attachment was valid or not, if the rails were legally
sold upon execution. The legality of this proceeding is contested
by the defendants, upon the alleged ground that the officer never
obtained an actual custody and possession of them. It may be,
as contended by the plaintiff, that no actual delivery was necessary
to establish title as between the officer and him ; but the objection
urged is rather that by such seizure and possession only as were
taken, the officer had no rails to deliver, and could give no title.
It is not pretended but that if the rails had been taken up and
removed, a sufficient seizure would have been made of them;
and, what essential difference would there be whether the rails,
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when sold were arranged upon sleepers or were differently situ-
ated ? They were as much within the control and possession of the
officer in the one condition as the other. There can be no doubt
that an attachment of such property, without removal, would be
valid and effectual, if a return to the town clerk’s office was
made instead of keeping possession and custody. R. 8., c.81,§
24. Nichols v. Patten, 18 Maine, 231. It is not perceived
why property in a condition to be attached, could not in such
condition also as well be sold. An officer who sells a house or
a mill as personal property, makes no removal of the building,
but merely surrenders a possession -of it upon the premises
where it stands. The purchaser afterwards may keep such pos-
session as he is entitled to. We deem the steps taken in this
case sufficient and effectual to pass to the plaintiff a title to the
rails. Hemmenwayv. Wheeler, 14 Pick., 408; Doty v. Gorham,
5 Pick., 487 ; Polley v. Lenox Iron Works, 4 Allen, 829; Vining
v. Gilbreth, 39 Maine, 496.

Has there been a conversion of the rails by the defendants? To
constitute it there must have been either a wrongful taking, or
wrongful detainer, or an illegal using, or a misusing, or an illegal
assumption of ownership. Polley v. Lenox fron Works,2 Allen,
184. The defendants did not wrongfully take them, because it
was by consent. Have not claimed to own them. Have not
‘abused, nor is there any evidence that they have wrongfully nused
them ; that they were used since the written demand was served,
does not appear ; and there is nothing in the case to show that up
to that time, the defendants had any notice whatever that the title
to the rails had passed from their bailors. Using the rails subse-
‘quently to the sale, could not be regarded as a wrongful act of the
corporation as long as they had no notice that the title to the rails
had changed. Where the owner of chattels in the possession of
-another as bailee to such owner, makes a sale of them to a third
person without notice to the bailee and without disturbing his
possession in any way, the title of the vendee is necessarily affected
" by and subject to the possession in the bailee, and will so remain
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until by notice or in some other way the right of the bailee to
continue such possession is terminated. Otherwise the undertak-
ings of agents, trustees, bailees, carriers and the like would be
exposed to hazardous and unreasonable consequences. The de-
fendants as bailees would undoubtedly be liable to the plaintiff for
the value of the use of the rails since he acquired title by the sale
upon execution, but not to the extent of their value for a conver-
sion.

Nor have the defendants wrongfully detained the rails. They
were under no obligation to make an actual delivery to the plain-
tiff anywhere, and they have not objected to or resisted his taking
them. It is said in Dame v. Dame, 38 N. H., 459, that a refusal
to assent to the removal of a building, owned by one person, from
the land of another, would not constitute conversion if no resist-
ance was made. Here there was no refusal even, but only a non-
compliance with a written demand for a delivery served upon an
officer of the defendant corporation when in Bangor, while the
property demanded was in Brooks, without any statement as to
when or where the plaintiff desired to receive the property de-
manded.

There are cases in which it has been decided that a written
demand left at a house or place of business, or sent through .the
mail and received, may be sufficient ; but it is where a person is in
possession under some contract or permission, and under such cir-
cumstances that a duty is imposed upon him to make are-delivery ;
as, for instance, where one person has borrowed of another and
has neglected to return. This case differs from the class of cases
where such a demand has been held sufficient.  White v. Demary,
2 N. H., 546; Pattee v. Gilmore, 18 N. H., 460 ; Durgin v. Gage,
40 N. H., 302.

The plaintiff should have undertaken to take the rails, or have:
forbidden the defendants to use them ; or at least have notified:
them of a change of ownership ; and a resistance to such taking, or-
using the property after such notice would have been evidence of
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conversion ; but upon the case as presented it is not established ;

and, on this accournt the result must be, :
Exceptions sustained.

ArprEroN, C. J., Curring, WartoN, Dickerson and Barrows,
JJ., concurred.

Err Hanson vs. EvrorEAN AND NorTH AMERICAN RAmLwAy
CoMPANY.

Assault—justification of. Liability of common carriers JSor injuries inflicted by
their servants upon passengers. Punitory damages.

Railroad Companies, as well as other common carriers, are responsible for the
misconduct of their servants and for assaults and batteries by them com-
mitted upon passengers, without justification ; affirming Goddard v. G. T. R.
Co., 57 Maine, 202.

1f the servant be first assaulted he may defend himself, and may use sufficient
force to overcome any unauthorized opposition to his proper performance
of any duty. But the assault being over, or the resistance ended, he cannot
pursue and punish the wrong doer, and will make himself and the carrier
both liable if he do so. ‘

He who seeks to justify a prima facie case of assault must show that no more
force was used than was suited in kind and degree to the exigencies of the
occasion, or the justification fails.

Disobedience to the rules of a company by a passenger will justify the carrier
in refusing to carry him further; but not in maltreating him while continu-
ing to perform the contract for his conveyance.

There is sufficient in the evidence to sustain the verdict of the jury in this
case. They were authorized to award punitory damages, and, though the
sum given is large, the injury was severe, and we do not think the damages
evidently excessive, or that the verdict should be disturbed.

ON EXCEPTIONS AND MOTION FOR A NEW TRIAL.
Trespass, commenced by writ dated Sept. 1, 1871, for injuries re-
.ceived March 22,1871, by the plaintiff at the hands of William Fos-
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ter, then a brakeman in the employ of the defendants. Addamnum,
$10,000. The plaintiff, a man forty-three years old, alumberman,
ahd proprietor of the Mansion House in Bangor, left his lumbering-
camp to come to that city, upon the twenty-second day of March,
1871, over the European and North American Railway, intending
that “his faithful dog shall bear him company.” e testified that
he took the train at Mattawamkeag about four o’clock in the morn-
ing, his dog entering the passenger car with him without caution
or objection from anybody as to the animal going in there; that
soon after the cars started, the brakeman, Foster, came in, and as
he stooped to put some wood in the stove, discovered the dog lying
under a seat, and after inquiring whose it was, said it was no place
for him, and he “must go off this car;” at the same time taking
hold of him and dragging him out into the alley ; that the plaintiff
thereupon, said if he would wait till they arrived at Winn, he
would take the dog off himself, but that he could not let the dog
be put off while the train was in motion ; that when he first ad-
dressed Foster, he clapped his hand on F.’s shoulder saying, “my
friend, what is the trouble ¢ to which F. replied, “the dog must
go off ;” that, upon the plaintiff’s repeating that the dog could not
be removed while the train was moving, Foster rose right up and
grabbed Hanson by the breast; whereupon he took F. by the
shoulder and set him down on a seat running parallel with the side
of the car, and told him to sit there ; that F. drew his feet up and
kicked plaintiff, breaking the pane of glass behind him in doing
80, but not releasing himself ; that F. asked who was going to pay
for that glass, and H. said F. should ; that ¥. then asked H. to let
him up, and plaintiff said he would if F. would behave himself;
and on his saying he would, the plaintiff permitted him to rise,
and turned round to go and resume his own seat ; when, while his
back was towards F.,he suddenly received severe blows with a
poker, (which F. had taken from the other side of the car, where
it lay by the stove) about the head and shoulders, one being
directly over the eye ;—which blows constituted the assault and
battery, for which this suit was brought. '
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The medical testimony was that Mr. Hanson had a severe wound
upon the temple, and two more upon the top of his head, the
external table of the skull was cracked, and his eyes badly affected,
indicating danger of palsy of the optic nerve and entire loss of its
functions.

The poker was of iron, about two feet long, and a half-inch in
diameter. The whole occurrence did not occupy more than five
minutes. The court stenographer, J. D. Pulsifer, Esq., who was
in the car returning home with Judge Dickerson and others, from
the term at Houlton, which had adjourned the day before, was
called as a witness and corroborated the plaintiff as to the fact of
his having turned and entered the aisle to resume his seat, when
he was struck from behind by the brakeman.

Mr. Foster, as witness for the defendant, testified that he asked
for the owner of the dog, and that he (the owner) should remove
the animal, but nobody answered, so he (witness) was about to

“take him into the baggage car, when Hanson came up and told
him to let the dog alone; that the dog should not go out of the
car, and Foster said he should go; whereupon (he said) Hanson
caught and twitched him over a seat and jammed his head through
the window ; that H. had unbuttoned his coat, adding that “his
(H.s) hand was going into his breast, and I (F.) thought I would
not let him shoot me if I could help myself, and I jumped right
back to the stove and picked up the poker and hit him over the
head with it.” He swore, also, that he “told him (I.) the rules
and spoke up loud enough for him to hear;” that the superintend-
ent discharged himn (F.) the next day; but on cross-examination
stated that he was, at the time of trial, employed “way up on the
line of the railroad” by Charles Sawyer of Bangor, who was cutting
wood for the defendants, and that the defendants paid him (F.)
his wages monthly. It further appeared that the only “rules” by
which he was governed, upon the subject of dogs, was that “most
generally” whenever the conductor saw a dog in the passenger car
he would tell Foster to take him into the baggage-car.
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Kenr, J., presiding at the trial, instructed the jury that “if Foster
was acting in the performance of his duty as a brakeman, he would
be justified in using a reasonable degree of force, necessary and
proper to accomplish the removal of the dog from the car, but if
he used more violence than was necessary, and inflicted upon Mr.
Hanson blows that were unnecessary to perform his duty, the
company would be liable, and the jury may, in that case, award
punitive or exemplary damages.”

The defendants requested an instruction that they were not
liable if Hanson’s conduct materially contributed to the injury;
also that they were not liable if, while Foster was in performance of
his duty, he was interrupted or resisted or assaulted by Hanson
and afterwards a personal quarrel ensued between' Foster and
Hanson in which Foster inflicted the injury complained of.

The judge did not comply with these requests in the form pro-
posed, but instructed the jury, that a passenger has a duty to per-
form as well as the company ; he is bound to conduct in such a
way as not to give excuse for violence to his person ; that a person
cannot go into the cars and violate the reasonable rules and regu-
lations of the company or of propriety or decency. If he doesso
he cannot complain of the company for enforcing their regulations,
because he himself is the party that has been guilty of wrong, and
the company has done what it had a right to do. The obligations
are not all on one side, but are mutual. If Foster was acting in
performance of his duty as brakeman he would be justified in using
a reasonable degree of force, necessary or proper to perform the
act. But if he used more violence and inflicted blows that-were
unnecessary to perform that duty, the company would be liable.
Was it necessary for him to use the poker in putting out the dog ¢
The question is, during the whole matter, did he use violence more
than was necessary %

No further instructions were given. The verdiet was for four
thousand dollars and the defendants excepted, and moved to have
it set aside as against law and evidence and because the damages
were excessive.
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Charles P. Stetson and J. W. Emery, for the defendants.

I. The quarrel was personal, after the attempt to remove the
dog had ceased. The assault was not within the scope of his
duty; hence the defendants are not liable. MeManus v. Crickett,
1 East, 106 ; Wright v. Wilcox, 19 Wend, 343 ; Harlow v. Hu-
miston, 6 Cowen, 189 ; Richmond v. Vanderbilt, 1 Hill, 480 and
2 Comst. R., 482; Thames v. Housatonic K. B. Co.,20 Conn.,40;
Lsaacs v. 8d Av. R. R. Co., 4TN. Y., 122 ; Roe v. Birkenhead
Co., 6 Railway & Canal Cases, 795 ; Poulton v. London Co., 2
Law R., 534 ; Zastn. Co.v. Brown, 6 Exch., 314 ; Edwards ».
London, 5 Law R., (Com. Pleas) 545 ; Walker v. South, 1d., 640 ;
Little Miami Co.v. Wetmore, 18 Ohio St., 110 and 9 Am. Law
Reg., 621, which is a parallel case.

II. The jury should have been told that if Hanson’s conduct
or want of ordinary care contributed to the injury, he was not enti-

‘tled torecover. Murphyv. Deane,101 Mass., 466 ; Hickey v. B.
& L. R. R. Co.,14 Allen, 429; Todd v. O. C. B. E.,T Allen, 207;
Lucas v. N. B. Co., 6 Gray, 64; Gavett v. M. & L. Co., 16
Gray, 501 ; Gonzales v. N. Y. Co.,38 N. Y., 440 ; Bancroft v».
B. & W. Co., 97 Mass., 275; Nichols v. Middlesex Co., 106
Mass., 463 ; Forsyth v. B. & A. Co., 103 Mass., b10; 2. &. Co.,
v. Aspell, 23 Penn. St. R., 147; P, Ft. W. &. C. B. Co. ».
Hinds, 53 Penn. St. R., 512.

This is not a case for vindictive damages, as against the corpora-
tion.

Wilson & Woodward, for the plaintiff.

‘Wavrron, J. Passenger carriers are responsible ror the mis-
conduct of their servants.  Railroad companies, as well as other
carriers of passengers, are responsible for assaults and batteries
committed by their employees upon passengers. Bryantv. Rich,
106 Mass., 180, where the case of Goddard v. Grand Trunk
Railway Company, 57 Maine, 202, is cited, and the carrier’s
liability, as there declared, approved.

This responsibility of course rests upon the assumption that the
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‘battery cannot be justified. If itcan be, no responsibility attaches

toany one. If it cannot be, both the servant and the carrier are
liable.

If the servant is first assaulted, he may defend himself. If he
is resisted in the performance .of any duty, he may use force suffi-
cient to overcome the resistance. But the assault being over, or
the resistance ended, he cannot pursue and punish the wrong-doer.

The rule applicable to such cases is this, that when a prima
Jacie case of assault and battery is sought to be justified, it is in-
cumbent upon the one who justifies, to show that no more force
was used than the exigencies of the case called for. The force
used must be suitable in kind and reasonable in degree, otherwise
the justification fails. ZRogers v. Waite, 44 Maine, 275; Brown
v. Gordon,1 Gray, 182; Com. v. Clark,2 Met. 23 ; 2 Greenl.
Ev. § 98.

Tt is the duty of the conductor, and other employees upon a train
of cars, to treat the passengers with civility, and to abstain from
all unnecessary violence toward them. It is also the duty of pas-
sengers to observe the rules and regulations of the company, and
to conduct themselves generally so as not to invite uncivil treat-
ment, nor provoke violence.

But it is not true that disobedience to the rules of the company
will operate as a license to the employees to maltreat a passenger.
If a passenger persists in violating the reasonable rules of the
company, after notice of the rules, and a request to him not to act
contrary to them, the carrier will have a right to rescind the con-
tract for his conveyance, and refuse to carry him further. But he

/will have no right to maltreat him while continuing to perform
the contract for his conveyance.

Nor is it true that an uncivil word by a passenger at the begin-
ning of his journey, will justify the carrier’s servants in treating
him with insolence to the end of if. Nor isit true that an assault,
or resistance to the performance of a duty, will justify the servant
in pursuing and punishing the passenger, after the assault or the

VOL. LXII. 6
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resistance is over. If he does, he makes the carrier as well as
himself, liable for the injury.

If, therefore, it be true, as the defendants contend, that the
plaintiff was the aggressor, that he first assaulted the brakeman
and resisted him in the performance of a legitimate duty, it was
still a question of fact for the jury to determine, whether the brake-
man did not use greater violence than the exigencies of the case
demanded ; whether he did not pursue the plaintiff, and inflict the
blows upon his head with the iron poker, after the latter had
ceased his assault, had ceased his resistance, and was returning to
his seat with his back to the brakeman. Under the instructions of
the court the jury must have so found, or they could not have re-
turned a verdict for the plaintiff; andin our judgment the evidence
fully justified the finding.

Nor are we satisfied that the damages assessed by the jury are
80 clearly excessive as to justify us in setting aside their verdict.
It is true that the damages are large, but it is equally true that
the injury was a very severe one.

The right of the jury to give exemplary damages in this class of
cases, was first declared in this state in Pike v. Dilling, 48 Maine,
539. The whole doctrine of exemplary damages was again fully
and carefully examined in Goddard v. Grand Trunk Railway
Co., 57 Maine, 202,and its application to railroad companies for the
wilful and malicious acts of their servants, affirmed. It is not now
an open question in this State, and will not be further discussed.

‘We think the case was submitted to the jury upon correct prin-
ciples of law, and that their verdict is neither against law, nor the
weight of evidence ; nor are we satisfied that the damages are so
clearly excessive, as to justify us in setting the verdict aside on
that ground. The verdict must therefore stand.

Motion and exceptions overruled.

Avrpreron, C. J., Curring, Dickerson and Barrows, JJ., con-
curred.

Perers, J., having been of counsel, did not sit.
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‘Wiriam Pramstep, and another, vs. IngaBrrants oF LiNcoLx.

Contract. Municipal vote. Tax.

The defendants voted to exempt from taxation any improvements ‘‘upon the
water-power” on a stream, by erections for manufacturing purposes; the
plaintiffs erected a tannery, to be operated by steam, on the bank of the
stream, and purchased the right to obtain water for the use of the tannery,
from a mill-pond thereon, by means of a force-pump and pipe:—Held, that
the tannery is not exempted from taxation by such vote, not coming within
its terms or spirit.

ON FACTS AGREED.

Assompsit to recover one hundred dollars paid under protest,
November 9, 1871, for taxes assessed that year upon the plaintiffs’
tannery in Lincoln. That town voted, on the twenty-sixth day of
April, 1869, “to exempt from taxation for the term of ten years
from date, any improvements that may be made upon the water-
power on the Mattanawcook stream in the town of Lincoln, by the
erection of mills and buildings for manufacturing purposes,” &e.
June 29, 1870, the plaintiffs purchased of the Mattanawcook Mill
Company a lot of land in Lincoln upon the bank of the mill-pond of
that corporation, with the privilege of laying pipesand drawing water
from the pond, for the use of the tannery which was erected upon
said land at an expense of $40,000, and operated by steam power.
The water is drawn through six hundred feet of 2 1-2 and 3 inch
pipe, and used in prosecution of the business, but not as a motor.
If, in the opinion of the court, the tannery was, under said vote of
the town, exempt from taxation, judgment was to be rendered for
the plaintiffs for $100, and interest from Nov. 9, 1871; otherwise
the plaintiffs were to be nonsuit.

H. M. Plaisted, for the plaintiffs.

W. C. Clark, for the defendants.
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Prrers, J. We are of opinion that the tannery of the plaintiffs
is not within the description of property designed by the vote of
the town, to be exempted from taxation. It is evident that the
object of the town, was to induce an investment of capital into a
development and use of the water power on the Mattanawcook
stream, for manufacturing purposes. The terms of the vote require
.that the improvements shall be made “upon the water power” of
that stream. The plaintiffs do not contribute to such a result.
They employ a steam power, and not a water power. Their
works are above instead of below the dams, which render the water
power of the stream available for manufacturing. To be sure,
they take up for their use a quantity of water from the mill-pond ;
but it is not shown how much; nor does it appear but that
the same amount could as easily be drawn by them from the
stream in its natural condition, without any dams or improvements
thereon. Strictly speaking, the plaintiffs, instead of making “any
improvements upon the water-power of the Mattanawcook stream,”
as contemplated by the vote, actually decrease the volume, and
probably the value, of the stream as a water power, by using a
portion of it for other purposes.

The further question, whether the vote was void, as contraven-
ing constitutional provisions, is therefore immaterial.

LPlaintifs nonsuit.

AerprEToN, C. J., Curring, Warron, Dickerson, and Barrows,
JJ., concurred.
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Samuer. W. Porrarp and wife vs. Graxp Trunk Ramwway
CoMPANY.

New trial. Verdict. .

A verdict which has no other support than the testimony of a deeply interested
party to the suit, in opposition to that of five disinterested, intelligent and
unimpeached witnesses, will be regarded as so manifestly against the weight
of evidence, that a new trial will be granted.

ON MOTION FOR A NEW TRIAL, upon the ground that the verdict
was against the law and the evidence, and the weight of the
evidence.

Wilson & Woodard, for the plaintiffs.
Charles P. Stetson and J. W. Emery, for the defendants.

Warron, J. A verdict clearly against the weight of evidence
should be set aside, and a new trial granted. t

A verdict which has no other support than the testimony of a
deeply iuterested party to the suit, in opposition to, the positive
testimony of five intelligent, unimpeached and disinterested wit-
nesses, called by the other party, must be regarded as clearly,
manifestly, against the weight of evidence.

These plaintiffs, (husband and wife) have obtained a verdict for
$1300 against the Grand Trunk Railway Company of Canada,
for personal injuries received by the wife, while attempting to
get on to the defendants’ train of cars at Coaticook station in
Canada.

The declaration avers that with the consent of the conductor,
Mrs. Pollard left the cars at the station named, to surrender a
check for a trunk which she wished to leave at that place; and
that notwithstanding such consent, he did not detain the train long
enough for her to transact said business, but ordered the passengers
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on board so soon that she, in trying to get on board, was thrown
down upon the track and injured.

In support of the action, Mrs. Pollard testified that when the
train stopped at Coaticook, she went immediately to the baggage
car; that just as she got there, she heard the call “all aboard,” and
that without stopping to surrender her check, she turned and
walked back to the car she had got out of; that just as she took
hold of the outside rail of the car, the train started back ; that she
lost her balance, and swung round, and fell. She says, “I had on
a woolen glove, which slipped, so-that I fell directly across the
track.”

She was rescued from her perilous situation by some gentlemen
present, so that she received no other injury than some bruises and
a sprained ankle. :

If this testimony of Mrs. Pollard were uncontradicted, it would
be difficult to find enough in it to make the defendants liable for
her injury. If it were true, that she had actnally reached the.
steps of the car and taken hold of the rail before the train moved,
it would seem as if ordinary care and prudence would have
enabled her to reach the platform in safety.

But it is unnecessary to consider this point, for we are satisfied
that her account of the transaction is not true. She is contra-
dicted by the two gentlemen who rescued her from her perilous
situation, and without whose aid she would probably have been
run over and killed, and by three or four other witnesses, in every
material particular.

It is proved beyond a reasonable doubt that the train was not
standing still when Mrs. Pollard first attempted to get on ; that it
was then in motion, and had acquired such a rate of speed as to
make it in the highest degree imprudent for her to attempt to
get on.

It is also proved beyond a reasonable doubt, that the train
stopped at that station for a sufficient length of time to enable her,
with the exercise of ordinary diligence, to go to the baggage-car
and surrender her check, and return to her seat, without hurrying.
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Tt must also be borne in mind that Mrs. Pollard is a deeply
interested witness; that she attempts to support her claim against
the railroad company by her own testimony alone; that she is
corroborated by no one ; that, on the contrary, she is contradicted
in every material particular by every other witness to the transac-
tion; that these witnesses are apparently intelligent, disinterested,
and had as good an opportunity to know the truth as she had ; and
that it is also shown, by at least two witnesses, that her testimony
upon the stand is in conflict with her own account of the transac-
tion given immediately after the accident occurred.

To allow a verdict to stand upon the sole testimony of such a
‘witness, thus contradicted, would be a mockery of justice.

Motion sustained.

AppreroN, C. J., Currine, Dickersox and Barrows, JJ., con-
curred.

Prrers, J. did not sit, having been of counsel.

Awos Rines, in equity, vs. Lvcy A. Bacuerper and others.

Costs in chancery. Equity. Purchaser pendente lite—how affected by decree.
Resulting trust—proof and effect of.

The heirs of a person who received a conveyance of real estate at the request
of the party who paid out of his own money and means the consideration of
such conveyance, are liable in equity to be required to convey the property
to such party, even though they may, since the commencement of the pro-
cess to compel such conveyance, have sold and conveyed to some one else.

One who buys “pendente lite,” takes a conveyance which is liable to be avoided
by the decree in the pending suit, and it is not necessary that he should be
made a party to it.

If such purchaser has erected buildings upon the land before he took his deed,
with the consent of the party holding the legal title, he will be entitled to a
reasonable time to remove them as his own personal property. They do not,
under such circumstances, become the property of the cestut que trust.
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Heirs who are thus called upon, on the ground of a resulting trust, to convey
property of which their ancestor held the legal title, ought to be furnished
with proof of the validity of the claim, beyond the mere assertion of the
party who sets it up, sufficient to satisfy reasonable minds.

In the absence of such proof, and when considerable time elapses before the
commencement of a suit, to enforce the claim of the cestui que trust, if they,
believing in good faith that the property is theirs, free of any trust, make
valuable improvements thereon, they will be entitled to be reimbursed by the
cestui que trust for the increase in value by reason of such improvements,
and to the cost of all necessary repairs to prevent waste, and will be sub-
jected to no costs, unless, by a captious and unreasonable defence, they
make needless cost for the complainant.

Brr ¥ mquITY.

Amos Rines represents that May 7, 1855, Haven Rundlett
owned certain real estate in Athens known as “the Davis farm,”
and on that day conveyed it to Charles F. H. Greene tohold in trust
for Rines, who paid the whole consideration therefor and entered
upon and occupied the estate, taking all its rents and profits till
Nov. 26, 1856, when, at Rines’ request, Greene conveyed it to
Samuel Pratt, a brother-in-law of Rines, and father of Lucy A.
Bachelder and Ellen Pratt, the respondents, and sole heirs at law
of said Samuel, who died suddenly in the fall of 1863.

After holding the estate conveyed to him by Greene till Nov.
14,1857, Pratt conveyed it, at Rines’ request, to one Coombs, tak-
ing a deed of the Coombs farm in Oldtown in exchange for it.
Pratt leased this estate, accounting to the complainant for the rents
and profits for several years, and for nearly all received before the
death of Pratt, who held it in trust for Rines all this time; and
the complainant charged in his bill that Pratt’s heirs inherited the
estate from their father subject to this same trust in his favor.

The respondents answered that they knew nothing of the facts
alleged in the bill, and required proof of them, as they had learned
that Rines, on several occasions, when interrogated on oath, had
denied that he had any interest, legal or equitable, in the estate
now claimed by him ; therefore they required proof of the charges
of his bill.

Testimony was introduced as to the statements made by Rines






