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10 WESTERN DISTRICT, 1871.

Strang v. Hirst.

ON REPORT.

This action of assumpsit was originally brought in the names of
Ammon Platt and Peter O. Strang, as surviving partners of the
firm of George W. Ryley & Co., by writ dated July 12, 1869.
Subsequently to that date, Platt died, and his death was suggested
on the docket of January term, 1871. The cause came on for
trial at the April term, 1871. In his declaration, as it then stood,
the plaintiff counted upon two time bills of exchange drawn by de-
fendant. upon H. J. Libby & Company ; alleging a‘ presentment
for acceptance of both bills, a refusal to accept, and a protest for
that cause ; also a presentment of one of the bills at maturity for
payment, a refusal, and protest for non-payment. There were,
also, the money counts, with a specification of the two drafts afore-
ssaid as the claim to be proved. The plaintiff moved for leave to
amend by annexing an account of defendant’s indebtedness to
Ryley & Co. for the wool for which said drafts were drawn; but
the presiding judge ruled, as matter of law, that such an amend-
ment was inadmissible, on the ground that it would introduce a
new cause of action; and the plaintiffs excepted.

The defendant pleads the general issue, with the subjoined brief
statement :

And defendant farther says, by brief statement, that said plain-
tiff cannot maintain this action against him because he says the
said supposed causes of action, if any there were, accrued to the
firm of Geo. W. Ryley & Co., composed of Geo. W. Ryley,
Ammon Platt, and Peter O. Strang, formerly doing business in
Boston, as set forth in plaintiff’s writ, and not to the plaintiﬂ", nor
to the plaintiff and said Ammon Platt. That before the com-
mencement of this suit, to wit, on the day of June, A. D.
1867, the said Ryley deceased, and since the commencement of
this suit, as appears by the records of this court in this action, the
said Platt deceased, and that the said Platt and Strang, during the
lifetime of said Platt, did not give bond to the judge of probate in
- and for this county, nor to any other judge of probate in any coun-
ty in this State, as surviving partners, as the law requires, to au-
thorize them to settle the partnership affairs, nor has said Strang,
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since the decease of said Ryley, or of said Platt, given such bond
to any judge of probate for this or any other county in this State,
to enable him to reduce the assets of said firm to his possession, and
settle the affairs of said partnership. He, therefore, has no right
to maintain this suit as surviving partner.

By Liseey & May, his attorneys.

After the introduction of the drafts, and of testimony showing
their consideration, the course adopted with relation to them, and
other matters not material to the understanding of the points de-
cided in this cause, the case was withdrawn from the jury and re-
ported to the law court, with the agreement that if, in the opinion
of the law court, the evidence offered by the plaintiffs is legally ad-
missible and would warrant a jury in finding a verdict for the
plaintiffs, then the action is to stand for trial; or if, in the opinion
of the law court, the amendment asked for in the written motion to
amend before referred to can legally be made, then the action is to
stand for trial, and the declaration is to be amended on such terms
as the judge at nisi prius may determine.

Frye & Cotton, with Enos T. Luce, for plaintiff.

1. The proposed amendment was legally admissible.

The doctrine of the courts of Maine and Massachusetts that
a promissory note given for goods sold is prima facie evidence of
payment therefor, has never been extended to unaccepted bills of
exchange. Zerano v. Wilson, 8 Cush. 424; Aleock v. Hopkins, 6
Cush. 484.

The defendant’s bills of exchange were refused acceptance by
H. J. Libby & Co. They did not, therefore, extinguish the debt
for the wool. (Cases above cited.) The amendment can there-
fore be legally made, as it does not introduce a new cause of ac-
tion. The case of Perrin v. Keen, 19 Maine, 855, is directly in
point.

2. As to plaintiff’s right to sue as surviving partner without
having given bond.

The objection comes too late. Being a plea to the disability of
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the plaintiff, it should have been pleaded in abatement and not
in bar.

The objection to the maintenance of a suit by a surviving part-
ner because he has not qualified himself by giving bond, is analo-
gous to the case of objection to the maintenance of a suit by an ad-
ministrator, because he has never been properly appointed. In a
recent case, this court has decided that the objection that the plain-
tiff is not administrator must be taken by abatement and not in
bar, and that the plea of general issue conclusively admits the
plaintiff’s capacity. Brown v. Nourse, 55 Maine, 230.

A. Libby and 8. & J. W. May, for defendants, contended,

I. That neither the original plaintiffs, nor the present plaintiff,
have ever qualified themselves to sue for and reduce to possession
the assets of the firm, and settle the affairs of said partnership, as
required by the law of this State. R. S., c. 69.

Compliance with this statute is an essential prerequisite to the
maintenance of a suit by one as surviving partner to recover upon
a debt due the firm. Cook v. Lewis, 86 Maine, 845; Putnam v.
Parker, 55 Maine, 235.

The Louisiana code is similar in this respect to our statute. The
objection we raise has there been held fatal to the suit, though not
pleaded in abatement. Civil Code of Louisiana, Arts. 1181-2.
Flowers v. O’ Conner, 7 Louis. 197; Crozier v. Hodge, 3 Louis.
3583 Cutler v. Cochran, 18 Louis. 484.

That court holds these requirements of the law to be conditions
precedent to the maintenance of suit by a surviving partner.

IL. There is no allegation in the writ of any promise by defend-
ant to the firm of Geo. W. Ryley & Co. The only allegation is
of a promise by defendant to said Strang & Platt, as surviving
partners of that firm; and there is no pretence, nor a particle of
proof, that the defendant (Hirst) ever made any promise to said
Strang & Platt, as surviving partners.

III. There was no legal presentation for acceptance, and no
legal protest, nor sufficient notice to defendant of non-acceptance
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of the drafts. The counsel entered into an able and elaborate dis-
cussion of this point, but as the court, under the special agreement
presenting the issues to them, did not render any decision upon it,
it is unnecessary to reproduce the line of argument on this branch
of the case.

IV. As to the proposed amendment. It cannot be made.

First—There is a variance between the count offered and the
account annexed. The count declares on a promise by defendant
to Peter Strang and Ammon Platt, while the account is of an in-
debtment to George W. Ryley & Co.

Second—It is proved that this firm were wool brokers. Then
the legal presumption is that Hirst owed their principals, and not Ry-
ley & Co., for the wool sold him. 1 Bouv. Law Dict., Tit., Brokers ;
1 Pars. Mere. Law, 161; Titcomd v. Seaver, 4 Maine, 542; FEd-
mond v. Caldwell, 15 Maine, 340 ; Pitts v. Mower, 18 Maine, 361.

Third—It introduces a new cause of action. The drafts paid
for the wool. Varner v. Nobleboro, 2 Greenl. 121; Newall v.
Hussey, 18 Maine, 249; Perrin v. Keen, 19 Maine, 355; Com-
stock v. Smith, 28 Maine, 202; Bangor v. Warren, 34 Maine, 324 ;
Fowler v. Ludwig, 34 Maine, 455; Vancleef v. Therasson, 8 Pick.
12; Ball v. Claflin, 5 Pick. 803; 2 Pars. on Notes, 154, 155,
note h.

Fourth—The account was adjusted by compromise and pay-
ment.

Fifth—The account annexed is barred by the statute of limita-
tions, if sued now ; can it be introduced as an amendment so as to

relate back to 1869 ?

DickErsoN, J. Assumpsit against the defendant as drawee of
two bills of exchange. The plaintiffs seasonably filed a written
motion to amend their declaration by adding a count in indebitatus
assumpsit for the wool for which the bills were given. The parties
agree that if the amendment is allowable, the action is to stand for
trial. ‘The amendment is allowable, if it do not introduce a new
cause of action; and it does not present new matter unless the ac-
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ceptance of the bills, under the facts presented in evidence, is to be
regarded as an extinguishment of the original debts.

Ever since the decision in Thatcher v. Dinsmore, rendered in
1809, 5 Mass. 299, the acceptance of a negotiable note, or bill of
exchange, by the creditor for a preéxisting debt, has been held to
be payment of such debt, both in Massachusetts and this State, un-
less a contrary intention is shown. The reason assigned for this
presumption of fact is, that a creditor may indorse such paper, and
if he could compel payment of the original debt, the debtor might
be afterwards obliged to pay the note to the indorsee, and thus be
twice charged, without any remedy at law.

This principle, however, obtains only in these States and Ver-

_mont ; the United States’ courts, and the courts in England, New
York, and the other States generally, holding the contrary doc-
trine—that the acceptance of such note or bill does not extinguish
the debt, unless it is agreed that it shall operate as payment.
Peter v. Beverly, 10 Pet. 532; Ward v. Evans, Ld. Raym’d,
928 ; Mussen v. Price, 4 East. 197 ; Vail v. Foster, 4 Comst. 312;
Ward v. Howe, 88 N. H. 85.

Such also is the doctrine of the civil law, and of the States and
countries that have adopted that system of jurisprudence. Pothier
on Ob., p. 8, c. 2, art. 2; 1 Domat. B. 4, Tit. 3, § 1, p. 4915
Wallace v. Agry, 4 Mason, 336 and 844.

In order to protect a debtor, who has given negotiable paper for
an antecedent debt, from liability to be twice charged with the
same debt, the courts that adopt this latter theory of the law upon
this subject, also hold, in general, that the note or bill, must be
produced, and cancelled or given up, before the creditor will be
allowed to recover upon the eriginal consideration. Dawis v.
Dodd, 4 Taunt. 602 ; Holmes v. DeCamp, 1 Johns. 84 ; Hughes v.
Wheeler, 8 Cow. TT; Schemmelpennich v. Bayard, 4 Pet. 264 ;
Rangler v. Morton, 4 Watts, 265.

Thus each of these different theories of the law alike protects
the debtor from liability to pay the same debt twice.

While such is the law in other jurisdictions, the tendency of the
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courts in Massachusetts and Maine has been to restrict rather than
extend, the rule laid down in Thatcher v. Dinsmore ante, and Varner
v. Nobleboro, 2 Greenl. 121 ; Pomeroy v. Rice, 16 Pick. 22; Mel-
ledge v. Boston Iron Co., 5 Cush. 158 5 Zerano v. Wilson, 8 Cush.
424 ; Perrin v. Keen, 19 Maine, 855; Paine v. Dwinel, 53
Maine, 53.

The courts in these States also hold that the presumption of pay-
ment is rebutted, and the creditor may repudiate the security tak-
en and rely upon the original contract, when there is any fraud in
giving it, or it is accepted under an ignorance of the facts, or a
misapprehension of the rights of the parties. French v. Price, 24
Pick. 21; Paine v. Dwinel, 58 Maine, 53.

Where a creditor accepts a note, or bill of exchange, for a debt,
there is a presumption of fact that there is an agreement between
the drawer and drawee that it will be accepted. The parties are
presumed to act in good faith toward each other, and the tendering
of such paper without such understanding is a breach of good faith.
This may be done to obtain delay, or to deceive the creditor, by
the delusive hope that in accepting the paper offered he gets addi-
tional security for his debt. Besides, the giving of such paper may
have influenced the creditor to part with his property.

The drawees never agreed to accept the bills in suit, and on
their presentment for acceptance, refused to accept them. When
the plaintiffs took the bills they did so under a misapprehension of
the relations existing between the defendant and the drawees—a
misapprehension materially affecting the security they had a right
to presume that they received. The bills having been taken by
the plaintiffs in ignorance, or under a misapprehension of the facts,
did not extinguish the account, which remains the same subsisting
demand and may be brought in by way of amendment without in-
troducing a mew cause of action. This result follows from the
principles laid down in the last two cases cited, to which may be
added, Perrin v. Keen, 19 Maine, 355.

In addition to the non-acceptance and non-payment of the bills
by the drawees, they remained matured and unpaid in the hands
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of the plaintiffs, and were produced in court at the trial. There is,
thercfore, no liability on the part of the defendant to pay them, if
he is held liable on the original contract; since, in that event, the
plaintiffs could not maintain an action upon them; and if they
should transfer them after maturity, the same equities would be
open between the defendant and the indorsee as existed between
the original parties. Thus the reason of the rule making the ac-
ceptance of such paper an extinguishment of the original debt does
not exist, and the rule itself becomes inapplicable.

This is the view the court in Massachusetts adopted in a case
less favorable to the plaintiffs in its facts than the one at bar, but
otherwise almost identical with it. A master of a vessel drew a
bill of exchange upon his owners, in a foreign port, for supplies
farnished the vessel. ~The bill was not accepted nor paid, but
was refused both acceptance and payment by the drawees, and was
produced by the plaintiffs at the trial, and put upon the files of the
court with the other papers. The court held that the bill furnished
no defense to a recovery on the original account, on the ground
that no action could thereafterward be maintained upon it against
the defendant. Zerano v. Wilson, 8 Cush. 424.

We are not aware that the courts in this State or Massachusetts
have extended the doctrine that the acceptance of negotiable paper
for goods sold is prima facie evidence of payment therefor, to unac-
cepted bills of exchange. Nor do we see any valid reason why it
should be thus applied. Non constat that the drawee will accept
such bill, or that the holder or drawer will be able to maintain an
action against him on account of it. While in this inchoate state
such bill may be regarded in the light of a check before its pre-
sentment, which is not payment of the debt for which it is deliv-
ered, but merely evidence of a debt due from the drawer. W heth-
er it shall operate as payment or not depends upon whether the
drawee has funds in the bank to his credit upon which it is drawn,
and whether the bank pays its bills and the checks duly drawn up-
on it, on demand. It is obvious that certified checks, and accepted
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bills of exchange stand upon a different footing.  Taylor v. Wilson,
11 Met. 44, 51.
As the case must go back for trial, it becomes unnecessary to de-
"termine the other question presented in the report.
’ Action to stand for trial.

-

ArrreTON, C. J.; KEnt, WarToN, BARROWS, and DaNrorTH,
JJ., concurred.

Upon the other question presented by the report, Appleton, C.
J., drew the following opinion :

AprreToN, C. J. At common law, when one partner dies, the
action must be brought in the name of the survivor or survivors.
The executor cannot be joined.. By R. S. of 1857, c. 87, § 10,
“ When one of several plaintiffs or defendants, in an action that
survives, dies, his death may be suggested on the record, and the
action may be further prosecuted or defended by the survivors.”

The act of March 11, 1870, c. 128, by which the executor or
administrator of a deceased party is permitted to prosecute or de-
fend with the surviving plaintiffs or defendants, was passed since
the commencement of this suit, and does not apply. Treat v. Dwi-
nel, 59 Maine, 341.

It is insisted that this action cannot be prosecuted without giv-
ing bond, as required by R. S., c. 69, § 1.

This suit must be prosecuted in the name of the survivors, wheth-
er for the benefit of such survivors, or subject to the control of the
administrator or executor of the deceased partner.

This suit was commenced July 12, 1869. The general issue
was pleaded, and at the April term, 1871, a brief statement was
filed, alleging that this action could not be maintained because
George W. Ryley, one of the firm of George W. Ryley & Co.,
deceased hefore the commencement of this suit, and that since,
Ammon Platt, one of said firm, has deceased, and the said Platt &
Strang, during the lifetime of said Platt, did not give the bond re-
quired by R. S., c. 69, as surviving partners to authorize them to
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_settle partnership affairs, nor has said Strang, since the decease of
said Ryley, or of said Platt, given such bond, etc.

The general issue admits the plaintiff’s right to sue and prose-
cute. When one sues as administrator or executor his capacity
to prosecute a suit as such can only be questioned by plea in abate-
ment. Brown v. Nourse, 55 Maine, 230. The objection taken to
the maintenance of the suit by a surviving partner, because he may
not have given the bond required by the statute, is analogous to
the one that an administrator has not been properly appointed. It
was not seasonably taken. The defendant should not have de-
layed for more than two years before making this objection.

Again, a brief statement under the statutes is a substitute for a
special plea at common law. The party filing such statement is
entitled to the same rights under it as he would have at common
law in case of a special plea, and no more. Williams v. Mallett,
16 Maine, 84 ; Chase v. Fish, 16 Maine, 132. But a special plea
would be bad for duplicity, and so would a brief statement. The
brief statement is clearly bad for this cause.

But for aught that appears, the administrator of Ryley, or of
Platt, may have given the bond required as such administrator,
and in that event the action must be prosecuted in the name of the
surviving partner. Putnam v. Parker, 56 Maine, 235. It could
not have been prosecuted in any other name, when commenced.
The brief statement may all be true, and yet this action is main-
tainable. Action to stand for trial.

Kext, WarroNn, Dickrrson, and Barrows, JJ., concurred.
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‘Warren v. Inhabitants of Durham.

!

ALBERT S. WARREN vs. INEABITANTS OF DUurRHAM.

Towns—contract with—liability upon such contract.

To recover in an action against a town, founded upon its vote, the plaintiff must
bring his claim strictly within the terms of such vote.

Thus, where a town voted to pay $500 for men mustered into the U. 8. service for
three years and credited upon its quota, no claim arises for re-payment of a
smaller sum expended in procuring a man to be so mustered and credited, by
agreement between the town and the plaintiff, as whose substitute such man
was mustered; the soldier having received the $500 from the town.

ON REPORT.

This is an action of assumpsit, commenced by writ dated Dec.
15, 1870, containing two counts ; the first special, declaring upon
votes of the town of Durham, the effect of which was that $500
was voted to be paid to each man mustered into the service of the
United States, and credited upon the town’s quota, for three years,
the selectmen to hire the money to pay this bounty upon the credit
of the town; the second count was for money had and received.

The plaintiff claimed to have lent the town three hundred dol-
lars, to be used toward filling this quota. He had been drafted for
one year and had agreed to pay $400 for a substitute to serve dur-
ing that term. Three years’ men could be procured for $800.
The town contended that, by agreement, the plaintiff’s substitute
received but $300 from him, and was paid $500 more by the town,
in consideration of enlisting for three years, instead of for one.

8. & J. W. May and C. Record, for plaintiff, cited Concord v.
Delany, 58 Maine, 317.

Frye & Cotton, for defendant.

The arguments of counsel were directed to the questions of fact
involved, which renders it unnecessary to report them. The opinion
of the court sufficiently indicates what facts were found to exist.



20 WESTERN DISTRICT, 1871.

Warren v. Inhabitants of Durham.

Kent, J. The plaintiff makes no claim in this action for the
bounty voted by the town. The town had a right to determine
what bounty it would give, and to what class of soldiers. The
plaintiff’ does not allege that he, being drafted for one year, came
within the votes of the town. This action is a naked assumpsit for
money loaned to the town. There is no evidence in the case of
any note, memorandum, town order, or any direct promise to pay
by a vote of the town, or by any of its officers authorized to bind
the town.

We gather from the evidence these facts in brief: The plaintiff
was drafted for one year. The town did not vote to pay any
bountv for one year’s men, but did for three years’ men. The
plaintiff had engaged a substitute for his year, and was about to
pay him four hundred dollars. The town was attempting to obtain
men for its quota, having voted $500 as a bounty. But men could
not be readly obtained for that term of service under seven to
eight hundred dollars. The town was willing to pay to or for the
plaintiff the five hundred dollars to aid him in putting in a man for
three years, by which he would avoid future drafts for three years.

The understanding or agreement between him and the agents of
the town, seems to have been, in effect, that the town should pay
the five hundred dollars bounty to him, or to a broker for him, to
enable him to obtain a substitute for himself and a three years’ man
for the town quota, by the payment, himself, of the balance of
seven or eight hundred dollars, required to secure such a substitute
and volunteer. Thus the town officers paid all they were author-
ized to pay for any soldier, and the plaintiff escaped duty by pay-
ing the balance required over five hundred dollars—instead of pay-
ing $400 to his substitute first engaged.

This seems to have been the understanding of the plaintiff when
he gave the certificate (B), in which, after stating that he had
been drafted, he says that he has received of the treasurer of the
town five hnndred dollars, *“to pay volunteers, substitutes, or
drafted men when mustered into the United States service, to fill
the quota of said town.”
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He now insists that, instead of having the money of the town to
use towards obtaining his substitute, he loaned the town the three
hundred dollars, which he furnished to make out the required sum.
He admits, in his testimony, that the money furnished by him
¢ was to be paid over to the man who was furnished as a substitute
for me.” And afterwards he says, * it was my substitute for one
year, the other two years for the town.” The whole transaction
relating to the money had reference, directly, to obtaining this one
man, who was to stand in lieu of plaintiff, and the money paid or
advanced by the plaintiff was to be applied to this single case.
Now, the town had not voted any bounty for one year which the
plaintiff could claim. The town was under no legal obligation to
aid him in procuring a substitute. The town officers could not use
any of the five hundred dollars voted for each three years’ man,
because it was limited to that class. The best they could do, without
farther action of the town, was to go into a sort of co-partnership,
by which the town would pay for two-thirds and the plaintiff one-
third, of the three years’ man.

The action is based simply on a promise, arising from a loan of
money to the town. There seem to be several objections fatal to
the plaintiff’s case. 1. No money seems to have been loaned.
2. No vote of the town authorized any one to borrow money to
pay any sum beyond five hundred dollars for a man, or ratified
such act. 3. No promise was ever made, or contract entered into,
by any authorized agent or officer of the town, by which any at-
tempt was made to bind the town to repay this money.

It may seem hard that the plaintiff should be deprived, in fact,
of the benefit of a bounty to aid him in procuring a substitute.
But, as before stated, the town could designate the objects of its
bounty, and if no bounty was voted to the one year’s man, the
plaintiff, simply, was not within the vote. If the cost of substi-
tutes or volunteers, for three years, had not risen so rapidly and so
high, the five hundred dollars might have been sufficient to obtain
this man without requiring any contribution from the plaintiff.
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On the whole case our opinion is, that the plaintiff on this evi-
dence cannot recover on the grounds stated in his declaration.
Plaintiff nonsuit.

ArpreTON, C. J.; Warron, Dickerson, BArrOWS, DA‘\IFORTH,
and TarrLEY, JJ., concurred

IsrarL K. Estes, appellant, vs. Oriver W. WaITE.

Costs. Jurisdiction—depends on ad damnum.

In an action appealed from the Lewiston municipal court, the original ad damnum
was thirty dollars. The plaintiff obtained a verdict in the supreme court for
less than twenty dollars—judgment below having been rendered against him—
and was held entitled to full costs.

ON EXCEPTIONS.

Assumpsit. The action was commenced Dec. 1, 1871, by writ
issued out of the municipal court for the city of Lewiston, returna-
ble to its January, 1872, term, and was then entered therein. The
plaintiff resided in Lisbon,” Androscosgin county, and White at
Topsham, in Sagadahoc county. The ad damnum was thirty dol-
lars. The balance claimed as due on the account annexed was
$17.93. The action was tried before that court, and judgment
rendered for the defendant for $17.388, upon a set-off filed by him.
The plaintiff appealed to this court and obtained a verdict for
$16.43. The defendant then claimed that only quarter costs should
be taxed, but the presiding justice ruled otherwise, and defendant
excepted.

Frye ¢ Cotton, for defendant.

The municipal court for the city of Lewiston was established by
act approved February 17, 1871, Private and Special Laws of
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1871, c. 636. It was granted concurrent jurisdiction with the
supreme judicial court over all civil actions where the debt or dam-
ages demanded did not exceed $100, and either party resided in
Androscoggin county. The plaintiff claimed a less sum than $20,
as debt, although his ad damnum was set at $30. This was done
to oust the jurisdiction of the courts of Sagadahoc county, in which
it should have been brought. The verdict settles the amount for
which the suit was brought. Hervey v. Bangs, 53 Maine, 514.
This did not result from the set-off, for the plaintiff claimed less
than twenty dollars as due him. Hence, only entitled to one-quar-
ter costs. R. S., c. 82,7§107. By laws of 1872, c. 157, the juris-
diction of the municipal court was confined to Androscoggin coun-
ty ; there is no exception of pending cases. This act coming be-
tween the taking of the appeal and its entry in the appellate court,
abates the action. Nor does it make any difference that the cause
went to trial in the supreme court, since consent cannot give
jurisdiction.” -~ Hatch v. Allen, 27 Maine, 95; Clark v. Connecti-
cut, 1 Munf. 160; Fitzgerald v. Beebe, 2 Eng. 305,

Record § Hutchinson, for plaintiff.

AvrrreroN, C. J. The Act of 1871, c. 636, establishing the
municipal court for the city of Lewiston, was approved Feb. 17,
1871. '

By § 2, the court has ¢ original and concurrent jurisdiction with
the supreme judicial court in all civil actions, when the debt or
damages demanded do not exceed one hundred dollars, and the
plaintiff or defendant resides in the county of Androscoggin,” ex-
cept in actions when the title to real estate is in controversy.

In the present case, the plaintiff resides in Androscoggin, and
the defendant in Sagadahoc county. The damages demanded were
thirty dollars, though the debt claimed was $17.93. It has been
repeatedly held that the jurisdiction depends upon the damages de-
manded. Hapgood v. Doherty, 8 Gray, 873 ; Ashuelot Bank v.
Pearson, 14 Gray, 521. If the defendant desired to raise
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the question of jurisdiction, he should have done it at the com-
mencement, and not at the close of litigation.

By the Act approved Feb. 27, 1872, c. 157, the original, con-
current jurisdiction of the municipal with that of the supreme judi-
cial court, is limited to civil actions to be brought against a
resident of Androscoggin county.

This suit was then pending, and was not affected by the Statute,
which is prospective in its operation. R.S.,c.1,§ 3.

The general rule is that the party prevailing shall recover costs.
R. S., c. 82, § 104. This rule obtains except where, by some
special enactment, a different one is established. But none such
is shown, except that by § 15 it is provided that ¢ costs and fees
allowed to parties and attorneys in all actions before said court, in
which the debt or damage recovered shall not exceed twenty dol-
lars, shall be the same allowed in actions before trial justices, ex-
cept the plaintiff, if he recover, shall be allowed one dollar for his
writ, and the defendant, if he recover, shall be allowed one dollar
for his pleadings ; but in cases where the amount recovered exceeds
twenty dollars, costs and fees shall be the same allowed in the su-
preme judicial court, except that the defendant, if he recover, shall
be allowed two dollars for his pleadings.” No provision is to be
found limiting or restricting the plaintiff in a case like the present
to quarter costs. It follows, therefore, that the ruling of the pre-
siding justice at misi prius was correct, and the exceptions must be
overruled. Exceptions overruled.

WarrtoN, Barrows, DaNForTH, and VirciN, JJ., concurred.
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Rerian D. JonEes vs. FraNcis SKINNER and others.

Pleading. Flowage—complaint must state defendant’s ownership, or occupancy,
of mill-site.

A complaint for flowage under R." S., ¢. 92, § 1, containing no allegation of de-
fendants’ ownership of the land on which the dam causing the flowage was
erected, held bad on demurrer.

ON EXCEPTIONS.

This is a complaint for flowage of complainant’s land in Webster,
caused by the erection of a dam, in 1869, by the defendants, on
Sabattus river. The complaint, drawn under the first section of
chap. 92 of the Revised Statutes, stated that Francis Skinner &
Co., the defendants, erected and maintained certain water-mills,
described, and a dam for the working of the same, and gave a par-
ticular description of the premises flowed, and of the damages suf-
fered, but did not allege the mills and dam to be built or main-
tained upon the defendants’ own land. The defendants filed a
general demurrer, which was joined, and this omission was stated
as the ground of demurrer. The presiding justice overruled the
demurrer, and defendants excepted.

Frye 4 Cotton, in support of the exceptions and demurrer, called
attention to the changes in the phraseology of the various statutes
in this State and Massachusetts, regulating the erection of dams.

Acts of 1714, chap. 111, Ancient Laws and Charters, 404-5 ;
Laws of Maine, a. 0. 1821, c. 45; R. S. of 1841, c¢. 126, § 1;
Acts of 1855, ¢. 183 ; R. S. of 1857, ¢. 92,§ 1;: R. S.,¢c. 92,§ 1;
‘Washburn on Easements, 395, 403 ; Mass. Gen’'l Statutes, c. 149;
R. S. of Rhode Island, c. 88, § 1; Bates v. Weymouth Iron Co., 8
Cush. 553 ; Farrington v. Blish, 14 Maine, 423 ; Prescott v. Cur-
tis, 42 Maine, 64.

VOL. LXI. 3
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S. & J. W. May, for complainant. Respondent’s counsel have
stated the case and presented question very fairly in their argu-
ment ; it is simply, whether or not, in a case like the one at bar, it
is essential to allege in the complaint, that the mills and dams are
erected on defendants’ “own land.”” The second section of c. 45,
Laws of 1821, limits the remedy expressly to facts stated in the
first section of that Act. The fourth section of ¢. 92, R. S., is
broader. See also R. S., c. 92, 8§ 7,12. The Act of 1821 did
not take away the common-law remedy, while the existing law
does. R. 8., c. 92, § 23.

But we further say, that an allegation that one ‘“erects” and
““maintains ” a mill and dam, raises the legal presumption that he
does so upon his own land.

Virein, J. At common law, any person might erect and main-
tain a water-mill and raise a head of water sufficient to work it by
means of a dam upon his own land, so long as he kept within the
salutary injunction—* sic utere tuo ut altenum non laedas;” but
when the water raised by his dam, by force of the natural law
which governs it, injured the land of the proprietors above, either
by overflowing or percolation, his dam became in law a private
nuisance, liable to be abated; and the owner thereof, and his
agents, and servants, were subject to an action of tort, joint or sev-
eral, for its erection, while successive actions on the case, for the
slightest as well as the more serious injuries of this kind, were
maintainable against whomsoever should continue the nuisance.
Strout v. Millbridge Co., 45 Maine, 87 ; Angell on Watercourses,
§ 830, and cases there cited ; Pizley v. Clark, 85 N. Y., 5620.

But the province of Massachusetts Bay, in 1714, while the
country was slowly progressing from a ¢ wilderness to cultivation,”
and lands were of little value compared with mills which would
grind corn into meal and saw logs into boards, somewhat modified
this common-law principle, by enacting ¢. 111 of that year (An.
Chart. 404), the preamble whereof declares—‘ Whereas it hath
been found by experience, that when some persons in this prov-
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ince have been at great costs and expenses for building of mills
serviceable for the public good and benefit of the town or consider-
able neighborhood in or near to which they have been erected,
that in raising a suitable head of water for that service, it hath
sometimes so happened that some small quantity of lands or mead-
ows have been thereby flowed and damnified, not belonging to the
owner or owners of such mill or mills, whereby several controver-
sies and lawsuits have arisen, for prevention whereof, for the
future

“Be it enacted, etc., that where any person or persons have al-
ready, or shall hereafter set up any water-mill or mills, upon his or
their own lands, or with the consent of the proprietors of such
lands legally obtained, whereupon such mill or mills are or shall be
erected or built, that then such owner shall have free liberty to
continue and improve such pond for their best advantage, without
molestation.”

The next and only other section provided for the appraisal and
recovery of the ¢ yearly damage.”

This act giving “ owners free liberty to continue” their dams
¢ for their best advantage without molestation,” was followed by
“An Act for the support and regulation of mills,” being c. T4 of
1796, which, after declaring by way of preamble, that ¢ whereas
the erection and support of mills to accommodate the inhabitants of
the several parts of the State ought not to be discouraged by doubts
and disputes, and some special provisions are found necessary,”
provided :

¢« That when any person hath already erected, or shall ereet,
any water-mill on his own land, or on the land of any other person,
by his consent legally obtained, and to the working of such mill, it
shall be found necessary to raise a suitable head of water; and in
so doing any lands shall be flowed not belonging to the owner of
said mill, it shall be lawful for the owner or occupant of such mill
to continue the same head of water to his best advantage, in the
manner and on the terms hereinafter mentioned.”

The remaining sections provided for the appraisal, secarity, and
recovery of the annual damage.
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The first section of ¢. 45 A. p. 1821 of the Public Laws of Maine,
is an exact transcript of the first section of c. T4 of 1796, of the
Act of Massachusetts, above recited.

The effect of the statute was under a certain state of facts, to
take away from the land-owner his common-law remedy for the
invasion of the enjoyment of his land, which would compel the mill-
owner to prostrate his dam, and by reducing his head of water, de-
stroy the benefit of his mill ; to change the tort into a statute-right
authorizing the mill-owner or occupant ‘“to continue the same
head of water to his best advantage ;” and so far as'it may operate
an injury to the land-owner to substitute for the common-law rem-

b

edy a mode of redress, sut generis—in the nature of a bill in equity
—simple, plain, and certain, whereby all parties can have their
past, present, and future rights adjusted. Moore v. Shaw, 47
Maine, 88. To this extent, the statute is in derogation of the com-
mon law, and courts do not seem inclined to extend its peculiar
provisions by implication. Jordan v. Woodward, 40 Maine, 817 ;
Murdock v. Stickney, 8 Cush. 113.

What, then, was the state of facts which took away the land-
owner’s common-law remedy for the flowing of his land, and turned
him over to this statute remedy ? The answer is contained in the
first section of the statute—to wit, when a man erected a mill on
his own land, or on the land of another, with his consent. And
such has been the decision of this court upon this precise question.

Thus, in Farrington v. Blish, 14 Maine, 425, Weston, C. J.,
-says :—* It is a process specially given, which should contain aver-
ments of all the facts made essential by the statute, to enable the
-complainant to avail himself of the remedy prescribed. . .. To
‘bring the case, therefore, within the statute, it was necessary for
the complainant to set forth, that the respondents had erected a
water-mill on their own land, or on the land of another with his
consent, etc. . . . The complaint before us contains no averment
that the respondents had erected, or caused to be erected on their
own land, or on the land of any other person by his consent, any
water-mill whatever. . .. The complaint, then, is clearly defec-
tive in omitting averments essential to its prosecution.”
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In the revision of 1841, c. 126, § 1, the words, ¢ upon his own
land, or on the land of any other person, by his consent legally ob-
tained,” were omitted, and the words, ¢ upon and across any stream

’ inserted. In a complaint under this last-named

not navigable,’
statute, wherein there was no allegation that the stream across
which the dam was erected, was ‘“mnot navigable,” the omission
was held fatally defective. Bryant v. Glidden, 86 Maine, 36;
Strout v. Millbridge Co., 45 Maine, 76.

In Prescott v. Curtis, 42 Maine, 64, Tenney, C. J., in his opin-
ion upon a complaint founded on R. S. of 1841, c. 126, § 1, which

contained no allegation that the dam was built on the respondents’

2

own land, etc., says: ¢ Such allegations are not required in terms
by the statute of 1841 as they were by that of 1821, c. 45. And
on examination and comparison of the statutes, the change was ob-
viously intended.”

As has been seen, c. 126 of 1841 did not require that the dam
should be erected on the owner’s land ; but in the subsequent re-
vision of 1857, c. 92, this provision was restored; and we are
obliged to think ¢ the change was obviously intended.” For when
a statute has received a judicial construction, and is afterwards re-
enacted in the same terms, it is to be understood that the legisla-
ture have thereby adopted the construction thus given it. Myrick
v. Hasey, 27 Maine, 9; Osgood v. Holyoke, 48 Maine, 410.

And Prof. Washburn also seems to consider this an essential
fact. Washburn on Enactments, 395, 403.

R. S. of 1871, c. 92, § 1, is an exact transcript of the same chap-
ter and section of R. S. of 1857, quoted above.

But it is contended by the complainant that R. S. of 1871, c. 92,
§ 4, which provides the remedy sought by the complaint before us,
is broader in its provisions than § 2 of the Act of 1821—that the
latter act provided a remedy for damage to lands “ flowed as afore-
said,” i. e. by a dam erected as provided in § 1; while § 4 of the
present statute furnishes a remedy for lands flowed by *a mill-
dam,” i. e. however erected, provided it be ‘“across a stream not
navigable.” Or in other words, that the remedy is not limited to
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damages caused by such a dam as is authorized by § 1. Such was
the argument urged by the complainants’ counsel in Bryant v.
Glidden, 36 Maine, 41, and Strout v. Millbridge Co., 45 Maine,
78, where the complaint omitted to allege that the stream was
“not navigable.” And we reply in the language of Shepley, C.
J. ¢The language is unlimited, . . . but this must be considered
in connection with other provisions of the statute, which clearly
was not designed to afford this remedy, and to protect a dam from
removal as a nuisance, and to decide upon the manner in which it
should be used, when it could have no legal existence. The whole
proceedings have reference to. claims authorized by the statutes,
and not to claims-not authorized by it.” The statute authorizes
“any man” to erect and maintain a water-mill and dams to raise
water for working ¢ on his own land,” etc., but it does not author-
ize him to do it on any other person’s land ; and if he does so it is
a nuisance, and is not protected by c. 92.

The provisions in relation to maintaining the different processes
against “an occupant” were in the Act of 1821, when Farrington
v. Blish was decided. This not being a complaint against * an oc-
cupant,” but against persons, who, “on the third day of February,
1869, erected, and have ever since maintained certain water-mills,
and a certain dam to raise water for working said mills,” etc., we
have no occasion to discuss at this time that branch of the complain-
ant’s argument.

Section 5 does not profess to provide what shall constitute a full
formal complaint, but simply directs that the description of the
land injured, and the statement of the damage shall be full.

Exceptions sustained.

Arrreron, C. J.; Warrox, Danrorri, DickeRrsoN, and BAr-
ROWS, JJ., concurred. ‘
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Rurus P. HackerT vs. BErsy LANE and others.

Poor debtor’s bond. Full damages where justices had no jurisdiction of case.

To entitle a debtor to have the damages assessed under R. S., c. 113, § 52, the jus-
tices acting in the premises must be selected according to law, and have juris-
diction over that particular disclosure ; otherwise the damages must be assessed
according to the provisions of R. 8., ¢. 113, §40. Blake v. Brackett, 47 Maine,
98, affirmed. Foss v. Edwards, 47 Maine, 145, so far as relates to the question of
damages, overruled.

The only bar to an action upon a poor debtor’s bond, is a complete fulfilment, on
the debtor’s part, of one of its three alternative conditions.

Plea of performance of the conditions of such bond, according to the statute, es-
tops the debtor from claiming it to be, by reason of its variance from the re-
quirements of the statute, a common-law bond.

ON EXCEPTIONS.

Desr on poor debtor’s bond. Plea, the general issue, with a
brief statement of performance of conditions, according to Chap.
118 of the Revised Statutes, and a counter brief statement deny-
ing such performance., Betsy Lane seasonably cited the plaintiff
to attend her disclosure, and procured the attendance of a magis-
trate. Hackett was present at the time and place designated, but
declined to select any. justice to act in the premises. The only
deputy sheriff who resided in the vicinity was temporarily absent,
so that no proper officer to make a selection could be seasonably
reached; and, in this dilemma, the debtor’s attorney requested
another disinterested magistrate to act with the one chosen by Mus.
Lane, and he complied. These two justices administered the oath
and gave the certificate prescribed in R. S., c. 113. The plaintiff
claimed judgment for the full amount of the execution, interest,
and costs, according to section 40 of that chapter ; and, though the
defendant asserted the right to have the bond chancered, under
R. S., c. 118, § 52, and offered evidence in reduction of damages,
the presiding justice refused to admit it, and ordered such judg-
ment to be entered as plaintiff claimed. The defendants excepted.
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Record § Hutchinson, in support of exceptions.

Prior to Acts of 1848, c. 85, a failure to select the justices pre-
cisely according to the terms of the statute, caused an entire for-
feiture of the bond. Bunker v. Hall, 23 Maine, 26.

This rigid rule worked so much hardship that the above statute
was enacted to relieve parties from such fatal consequences on ac-
count of mere technical errors. Under that statute, the failure to
select the justices precisely in accordance with the terms of the
general statute ; or the failure of the justices to perform their duties
in exact accordance with the requirements of the law; did not,
necessarily, work an entire forfeiture of the bond; but in a suit
upon the bond, the defendants had a right to be heard in damages ;
and if no damages were proved, none were assessed. Call v. Bar-
ker, 28 Maine, 317; Bard v. Wood, 30 Maine, 155 ; Sanborn v.
Keazer, 30 Maine, 457 ; Baker v. Carleton, 32 Maine, 335;
Hathaway v. Stone, 83 Maine, 500 ; Bailey v. MecIntire, 35 Maine,
106 ; Winsor v. Clark, 36 Maine, 110 ; Hutch v. Norris, 36 Maine,
4195 Bray v. Kelly, 38 Maine, 595; Haughton v. Lyford, 89
Maine, 267.

The statute of 1848, c. 85, as modified by statute of 1856, c. 263,
is incorporated in the R.S., c. 118, § 52; and the foregoing au-
thorities are applicable to this case, as the present statute is in sub-
stance and spirit the same as that of 1848, Foss v. BEdwards, 47
Maine, 145.

If it be contended, that section 52 contemplates the legal selec-
tion of the justices, then it has no conceivable legitimate meaning.
If the justices be legally selected, it is a complete bar to an action
on the bond. The very terms of that section contemplate errors
in the selection of the magistrates.

The bond in this case is not a statute bond, either as to amount
or conditions; and is, therefore, liable to be chancered. Ross v.
Berry, 49 Maine, 443, and cases there cited ; Clark v. Metcalf, 38
Maine, 122.

S. & J. W. May, for plaintiff.
The phrase, ¢ having jurisdiction andlegally competent to act in
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the matter,” as used in R. S., c. 113, § 52, means the matter of
the one particular disclosure in which the magistrates are called to
sit, and not the general matter of poor debtor’s disclosures. Com-
pare Acts of 1856, c. 263, and R. S. of 1857, c. 113, § 48 ; Blake
v. Brackett, 47 Maine, 28.

After the construction given by the court in Winsor v. Clark,
36 Maine, 110, to Acts of 1848, c. 83, the legislature changed that
statute by Acts of 1856, c. 263. The intention is that, before he
can avail himself of the benefit of the oath and discharge, the poor
debtor shall cause to be organized such a tribunal as the statute
contemplates ; otherwise, he shall derive no benefit from its pro-
ceedings. Williams v. Burrill, 23 Maine, 151-2 ; Bunker v. Hall,
Ib. 27; Burnham v. Howe, Ib. 494 ; Hovey v. Hamilton, 24 Maine,
452.

There is no such thing as a general jurisdiction of justices over
this subject ; it is only a special jurisdiction over each case, as it
arises, acquired by strict compliance with statute requirements.

The defendant’s brief statement precludes him from claiming
this as a common-law bond.

VirciN, J. This is an action on a bond, given by the defend-
ants, to procure the release of Betsey Lane from arrest on an exe-
cution duly issued on a judgment in favor of the plaintiff. The
question is, whether, after legally notifying the plaintiff, her taking
of the poor debtor’s oath before two justices of the peace and of
the quorum, of the county where the arrest was made, one of
which was selected by herself and the other by her attorney,
brings the case within R. S., ¢. 113, § 52, so that the amount of
damages * assessed shall be the real and actual damage.”

After the enactment of c. 195 of the Pub. Laws of 1839, and
prior to that of c. 85 of the Pub. Laws of 1848, a disclosure be-
fore two justices of the peace and of the quorum, not selected in
the mode prescribed by the statute then in force, was considered
void, as having been made before a tribunal having no authority to
administer the oath and make the certificate. Barnard v. Bryant,



34 WESTERN DISTRICT, 1873.

Hackett v. Lane.

21 Maine, 209 ; Bunker v. Hall, 23 Maine, 26 ; Clifford v. Burrill,
23 Maine, 144 ; Burnham v. Howe, 23 Maiue, 489.

But § 2, c. 85 of the Pub. Laws of 1848, provided that, *in all
actions commenced, or which may hereafter be commenced, in the
supreme judicial court or district court, upon any bond given by a
debtor to obtain his release from arrest on mesne process or on ex-
ecution or warrant of distress for taxes, if it shall appear that, prior
to the breach of any of the conditions of such bond, the principal
therein had been allowed, by two justices of the peace and of the
quorum, to take and had taken before such justices, the oath pre-
scribed in the 28th section of said c. 148 (R. S. of 1841), the
damage shall be assessed by the jury, if such be the request of
either party ; but if no such request be made, then by the court.
The amount assessed shall be the real and actual damage and no
more ; and any legal evidence upon that point may be introduced
by either party.”

This statute was followed by numerous decisions, giving a con-
struction to it, and declaring, substantially, that whatever may be
the legal incompetency of the justices selected, whenever the oath
has been administered to the debtor, the amount of damages to be
assessed on the bond must be the real and actual damage.

Thus, in Bard v. Wood, 30 Maine, 156, decided in 1849, the
court say, “ that statute includes all cases where the oath has ac-
tually been taken, although the justices had no jurisdiction.”

And in Sanborn v. Keazer, 30 Maine, 457, Wells, J., speaking
for the court, said, “ Though there may have been a breach of the
bond on account of irregularity in organizing the justices’ court,
still, if in fact, they administered the oath, the case falls under the
Act of 1848, c. 85.” To a similar purport are Baker v. Carleton,
82 Maine, 835, and Winsor v. Clark, 36 Maine, 111.

And, finally, in Houghtoh v. Lyford, 39 Maine, 267, where the
debtor was allowed to take the oath before justices of the peace
and of the quorum of a county other than that wherein the arrest
was made, Tenney, J., in delivering the opinion of the court, said :
¢ Notwithstanding the breach of the condition of the bond, the
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case falls within the provisions of the statute of 1848, c. 85, § 2,
which restricts the damages to the amount which shall be the real
and actual damage.” This case was promulgated in 1855. And
the next winter, the legislature, as appears by c. 263 of the Pub.
Laws of 1856, amended c. 85 of the Pub. Laws of 1848, by omit-
ting the unnecessary verbiage, and inserting after the word ¢ quor-
um,” the words, “ of the county where the arrest was made, hav-
ing jurisdiction and legally competent to act in the matter,” leav-
ing the remainder of the section as it was originally. And c. 85
of the Act of 1848, as thus amended by c. 263 of the Act of 1856,
was incorporated into the R. S. of 1871, and became § 52 of c.
113.  So that since the enactment of c. 263, the fact that a debtor
has been allowed to take the oath before two justices of the peace
and of the quorum, will not restrict the amount of damages recov-
erable on the bond to the real and actual damage, unless it also
appear that the justices who allowed the oath were * of the county
where the arrest was made, having jurisdiction and legally compe-
tent to act in the matter.”

Under c. 85 of the Act of 1848, containing no provision in re-
lation to the jursidiction of the justices selected to hear the debtor’s
disclosure, the court held in the cases cited, that it was sufficient
to entitle the debtor to be heard in damages, even if the justices
who allowed the oath were the debtor’s own blood relatives, or
were not officers within the county where the arrest was made;
and the amendment of 1856 was enacted to put an end to such
farces, and to return to the former mode. For the court had al-
ready declared in numerous cases what constituted jurisdiction in
such cases.

Thus in Knight v. Norton, 15 Maine, 339, Shepley, J., said:
“ The preliminary proceedings must be in conformity to the pro-
visions of the statute, to give the justices jurisdiction and author-
ize them to act.”

And in Williams v. Burrill, 23 Maine, 154, Tenney, J., said:
¢ That the persons composing the tribunal should be justices of the
peace and of the quorum, and should also be selected according to
the statute, are equally material.”
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And in Barnard v. Bryant, 21 Maine, 206, Whitman, C. J.,
said: It was clearly the right of the creditor to select one of the
magistrates ; and the debtor had no right, in any event, to select
more than one. The proceeding was, therefore, wholly coram non
Judice and void. This case was re-affirmed in Bunker v. Hall, ubi
supra. ‘Thus the court had, at an early day, decided that justices
selected otherwise than the statute-mode, had no jurisdiction in the
matter, and all proceedings before them were, therefore, coram non
Judice.”

Such having been the adjudged signification of the term *juris-
diction” in matters of this kind, we think the legislature intended
to give to it the same meaning in the amendment of 1856, And
such was substantially the decision of this court in Blake v. Brack-
ett, 47 Maine, 83, 34, wherein the principal question involved in
the case at bar was discussed and distinctly decided.

The law as laid down in Foss v. Edwards, 47 Maine, 145, being
inconsistent with this decision, is overruled. '

But it is contended that if the amendment of 1856 contemplates
the legal selection of the justices, *“it has no conceivable legitimate

' meaning, and that such a selection would be a complete bar to an
action on the bond.”

We do not so understand the statute. On the contrary, the
only bar to an action on a poor debtor bond is a complete fulfilment
on the part of the debtor, of one of the three alternative conditions
mentioned in R. S., c¢. 113, § 24. If the debtor would fulfil the
first condition requiring him to  cite the creditor before two justices
of the peace and of the quorum, submit himself to examination, and
take the oath prescribed in § 80,” he must follow the statute im-
plicitly in all of its requirements; and when he has done that, he
has done all his obligation stipulated, and of course the action is
barred. If, however, in attempting to do it, he follows the statute
in the citation and selection of the justices, and the tribunal thus
legally and fairly constituted omits some of the requirements, such,
for instance, as the appraisal of the property disclosed by the debtor
as contemplated in § 81, but allows him to take oath, then the
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debtor would be entitled to be heard in damages under § 52.
Leighton v. Pearson, 49 Maine, 100.

It is further contended that the bond in suit is not a statute
bond, either as to its amount or conditions.

But we do not think either of these questions are open to the de-
fendants. By their brief statement, they distinctly ground their
defense upon the alleged fact that the principal obligor fully per-
formed the conditions of the bond by ¢ disclosing the state of her
affairs in accordance with the provisions of the 118th chapter of the
Revised Statutes,” and took the oath prescribed in the 30th sec-
tion ; and tlis is as distinctly denied by the plaintiff’s counter brief
statement. The question thus presented was the one passed upon
by the presiding justice, which, with the question of damages, was
the only question relied upon by the court, and raised by the bill
of exceptions.

Our conclusion is, that the justices who heard the alleged dis-
closure of the debtor, and allowed her to take the oath prescribed
in § 30, not having been selected in the mode prescribed in § 42,
had no jurisdiction of the matter, and their proceedings therein
were consequently void, and would constitute no defense to this
action. Ezceptions overruled.

ArrreroN, C. J.; WarLTow, DanrortH, DickERsoN, and Bagr-
Rrows, JJ., concurred.
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GrorGe W. LAWRENCE, in equity, vs. EMERSON RoKES
and others.

Equity. Partnership accounts. Limitations, statute of. Account. Demand.

Where, in a bill in equity against several defendants, all of whom appear, and all
but one allow the bill to be taken pro confesso, the existence of a common inter-
est in property, and the transaction of a joint business is admitted, and the com-
plainant (a partner), applies for an adjustment of the accounts respecting it, the
court will not accept a general denial of indebtment on the part of the respond-
ent, however positive, and dismiss the bill, without reference to a master for an
investigation of accounts, notwithstanding such denial may be accompanied
with a statement of circumstances rendering it probable that, as to such re-
spondent, the denial may prove well founded; especially, when the respondent
does not assert his full knowledge of all the details of the accounts. The master
to whom the case is referred may receive proof that the partnership transactions
extended over a longer period of time than that specified in the answer.

‘While the court, in equity, will ordinarily give full effect to the statutes of limita-
tion, in so doing it acts in obedience to the spirit of those statutes, and ‘‘rather
upon the reason and principles on which, as positive rules, they are founded,
than the rules themselves;’ so that, if, by the laches of the complainant, the
respondents have lost their evidence, or are placed in a disadvantageous posi-
tion, the court will deal with the remedy as if barred in equity, even although
the full term of the statute of limitations may not have elapsed; and, on the
other hand, where there has been no change in the condition and position of the
parties, and peculiar circumstances appear to justify the delay, appropriate re-
lief will not be refused, although a strict application of limitation rules might
seem to require it; certainly not where the respondent admits the reception of
firm assets within six years.

To operate as a bar, the benefit of the statute must be expressly claimed in the an-
swer.

‘Whether actions of account at law, and the analogous remedy by bill in equity are
now subject to any other than the general limitations of twenty years, quare ?

The making, or omission to make, a demand before filing the bill, only affects the
question of costs; especially where the answer shows such a difference between
the parties as to indicate that a demand would be a mere fruitless formality.

BiLL 1N EQUITY to obtain an adjustment of partnership accounts.
First heard on demurrer; see 53 Maine, 110. Subsequently all
the defendants appeared, and all but Rokes allowed the bill to be
taken pro confesso. He filed his answer, and the cause was heard
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on bill, answer, and replication. The facts are stated in the
opinion. '

Wm. L. Putnam, complainant’s solicitor.
A. P. Gould, solicitor for respondent, Rokes.

W. H. Fessenden, for the other respondents, submitted to the
bill, filing no answer.

Barrows, J. The complainant’s bill in equity, commenced Feb.
5, 1864, alleges that he, with Emerson Rokes, of Rockland, in this
State, Alexander Libbey, 2d, of the State of Virginia, Sanford
Williams, of Boston, Massachusetts, and Bradford Oliver, of the
State of New Jersey, in 1856, commenced the business of purchas-
ing and cutting timber and lumber in Virginia, and shipping the
same to market and disposing of it upon joint account, which busi-
ness they continued until the fall of 1858, shipping and selling
large quantities of timber and lumber, in which and the proceeds
thereof they had an interest in common, each one-fifth ; that in the
prosecution of the business large liabilities were incurred upon joint
account, and that this complainant, at the request of the respond-
ents, and in their behalf as well as his own, has assumed and paid
more than his fair proportion of these liabilities, while each of the
respondents has received more than his due share of the proceeds
of the joint property, so that each is thus indebted to him in a con-
siderable sum ; that he has frequently requested the respondents
to come to a settlement of all the matters appertaining to the prem-
ises with him, and that they neglect and refuse so to do. Where-
fore, he prays that they may be required to render a foll and fair
account, and pay such sums as may be found due from them re-
spectively to the complainant, he offering to pay on his part what-
ever may be found due from him to them, or any of them.

Since the case was up before, upon a demurrer for alleged want
of parties, which was overruled (58 Maine, 110), the respondents
who were out of this State have all appeared, submitted to the
jurisdiction, and allowed the bill to be taken pro confesso as to
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them. Rokes, who then demurred, on account of the absence and
non-joinder of his co-respondents, files an answer, which, if taken
to be true (as it must be in the absence of any evidence to control
it as to all matters where it is responsive and consistent) would
seem to bring the case within the rule there laid down (p. 113)
requiring all the parties interested to be before the court; but as
all the respondents have now appeared, and become parties, that
matter is altogether immaterial, and the question is, whether, upon
the facts as stated in the answer, the bill can still be maintained,
and the accounts investigated by a master in chancery, or whether
the bill should now be dismissed.

And we are of opinion that there is nothing asserted in the an-
swer which requires that the bill should be summarily dismissed
without the investigation which the complainant claims.

The answer admits the transaction of a large co-partnership busi-
ness by the parties, and that there has never been any adjustment
among them; that there were large disbursements and receipts for
the common benefit; and it appears by a comparison of the bill and
the answer of Rokes, that he and the complainant differ so radically
as to the actual state of the accounts, that there would seem to be
no rational probability of a settlement except by the intervention
of compulsory process. The respondent asserts in his answer, that
“the last of said timber was shipped from Virginia to the New
England States in the fall of 1857, since which time the business of
cutting and selling timber by the said joint parties has ceased;”
that *said business was conducted under the firm name of Law-
rence, Oliver & Co.;” that no cash capital was furnished or put in
by either of the parties; and that the only capital or property with
which the business was commenced, consisted of certain lots of
standing timber, mules, harnesses, wagons, chains, and other ap-
paratus serviceable in the business about to be undertaken. And
of this the defendant says what he furnished was of the value at
least of $2500, and that which the complainant furnished, * accord-
ing to the recollection and belief of this defendant,” was of the val-
ue of about $1000. Rokes further asserts that he advarced in the
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prosecution of the enterprise, the further sum of $2,118.65, and
contributed his personal services to said firm for one year; that he
received from a person to whom some of the timber was sold by
Lawrence, Oliver & Co., $161, in September, 1858, and that he
had of them in October, 1857, teams, wagons, and timber, for
which he agreed to give them $1,710, and that this is all he ever
received from the common stock, leaving, as this respondent claims,
a balance due to him from the firm, of $2,747.65, besides interest ;
that they cut and forwarded a great quantity of timber during the
season of 1856—7, which was sold by the complainant, as agent for
the firm, and the pay therefor received by him to an amount ex-
ceeding the cost of production and transportation, *“as this defend-
ant is informed and believes,”—but to what precise amount he
does not know, though he has repeatedly requested the complain-
ant to inform him—that he has no knowledge of the advancement
of moneys, or the payment of debts for the firm by complainant ex-
cept from the allegations in the bill, and he therefore prays that
complainant may be held to proof of the same, and he explicitly
denies that any sum can be due from him to the complainant on
that account, and asserts upon information and belief, that on the
contrary, upon a full and fair adjustment, the complainant would
be found indebted to him, but in what amount he cannot say, be-
cause he says complainant has the accounts and vouchers relating
to the sales of timber, and other property, and the disbursements
made by him, if any, in his own possession. He further asserts up-
on information and belief, that there are still due from the firm,
debts to the amount of from $1500 to $2000, and asserts that the
property of the firm was all disposed of by common consent in 1857,
and that since that time no person has had authority to contract
debts upon joint account. And he denies that the complainant has
ever requested him to come to a settlement “when he, the said
Lawrence, was willing and ready to make such settlement,” or that
he himself has ever refused to make a settlement, averring that he
“ has always been willing and ready to make a full and fair settle-
ment of all the transactions and affairs of said company,” one of
VOL. LXI. 4
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which he says was the sale and delivery of part of a ship’s frame to
Lawrence, Williams, and Oliver, which he is informed and believes
was never paid for, although it was the duty of the complainant, as
agent for Lawrence, Oliver & Company, to collect the pay for it,
or pay it himself as one of the purchasers.

Upon the condition of things here presented, it is to be re-
marked :

1. Where, as here, the existence of a common interest in prop-
erty, and the transaction of a joint business are admitted, and one
of the parties applies for an adjustment of the accounts respecting
it, the court will not accept a general denial of indebtment on the
part of the respondent, however positive, and dismiss the bill, with-
out referring it to a master for an investigation of the accounts,
notwithstanding such denial may be accompanied with a statement
of circumstances rendering it probable that as to such respondent
the denial may prove well founded.

2. Especially will they not do this where the respondent does
not assert a full knowledge of all the details of the accounts. The
result may prove different from what the respondent honestly an-
ticipated when making his answer.

3. Nor will the master be precluded from receiving proof that
the transactions of the partnership extended over a longer period
of time than that specified in the answer. The continuance, as
well as the extent and amount of the partnership business, is fit
matter for the master to report upon, subject to the exceptions
which lie to his report.

4. While the court, in equity, will ordinarily give full effect to
the statutes of limitatien affecting actions at law in analogous cases,
it must be remembered that in so doing it (to use the language of
Shaw, C. J., in Phillips, Judge, v. Rogers, 12 Met. 411) ¢ acts in
obedience to the spirit of statutes of limitation, and rather adopts
the reason and principles on which, as positive rules, they are
founded, than the rules themselves.”

Accordingly, if by the laches and delay of the complainant it has
become doubtful whether the other parties can be in a condition to
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produce the evidence necessary to a fair presentation of the case
on their part, or it appears that they have been deprived of any
Jjust advantage which they might have had if the claim had been
put forward before it became stale and antiquated; or if they be
subjected to any hardship which might have been avoided by more
prompt proceedings, although the full time may not have elapsed
which would be required to bar any remedy at law, the court will
deal with the remedy in equity as if barred; and, on the other
hand, where it appears beyond question or dispute that lapse of
time has not in fact changed the condition and position of the par-
ties in any important particular, and there are any peculiar circum-
stances entitled to consideration as excusing the delay, they will
not refuse the appropriate relief, although a strict and unqualified
application of limitation rules might seem to require it.

In the present case, the respondent de\clares that no adjustment
ever has been made ; that he has always been ready to make a full
and fair settlement of the business of the firm, claiming, however,
that a large balance is due to himself upon such settlement, and he
suggests nothing whatever in his answer to indicate that such set-
tlement cannot be as well made now as at any period since the in~
ception of the business. He does not plead the statute of limita-
tions, and although under Rule vi, he may have the benefit of a plea
in bar by inserting its substance in his answer, in the absence of
any intimation in the answer that he claims exemption on the
score of lapse of time, the court will not interfere to set up the bar,
but will consider the respondent as waiving it, even though the
facts alleged were such as to make it appear that it might be suc-
cessfully interposed.

The distance of the parties from each other, one of them: resid-
ing in a State, which, during a large part of the time has been in
revolt against the general government, making communication with
its citizens difficult, if not impracticable, and the difficulty of obtain-
ing jurisdiction without consent of all parties interested, may well
be considered as excusing the delay that has here occurred.

5. The respondent admits the reception by himself of funds be-
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longing to the firm within six years previous to the filing of the
bill.

6. While actions of account, and upon the case (except for
slander) ¢ other than such accounts as concern the trade of mer-
chandise between merchant and merchant, their factors and ser-
vants,” were subjected to a limitation of six years by Statute of
1821, c. 72, § T, both the provision as to actions of account, and
the exception in favor of merchants’ accounts disappeared in the
revision of 1841, and have never since been reénacted ; and it may
fairly be doubted whether actions of account at law, and the anal-
ogous remedy in equity by bill to compel an account can now be
considered subject to any other than the general twenty years’ lim-
itation of all personal actions on any contract.

7. The fact of a demand for a settlement by the complainant,
and a refusal by this respondent, can, in no event, affect any ques-
tion between these parties except that of costs, and the decision
whether or not it was made may well await the coming in of the
master’s report and ulterior proceedings. It is plain from the an-
swer that a demand must have been a fruitless formality, for the
parties differ toto calo as to the actual condition of the accounts.

Bill sustained. Master to be appointed
at mist prius.

Arrieron, C. J.; Kext, Warron, DanForTH, and TAPLEY,
J. J., concurred.
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Naraanier, DyEr vs. Davip T. Lissy.

Delivery. Statute of Frauds.

If it be agreed that goods sold shall be hauled by the vendor to a place specified, it
does not necessarily follow that the title thereto does not pass till they reach the
place designated. The property may pass so as to take the case out of the Statute
of Frauds,at the time the agreement is made, if the partiesso intend; and wheth-
er or not such was their intention, in any given case, is a question for the jury,
to be determined from the words, acts, and conduct of the parties, and all the
circumstances. :

An instruction of the above purport held unexceptionable.

MoOTION FOR NEW TRIAL AND EXCEPTIONS.

AssuMPsIT on an account for hay ; plea, the general issue. The
plaintiff testified that he met Mr. Libby on board of the cars and
agreed to sell him this hay ; that the plaintiff was to haul the hay
to Freeport depot and get twenty-five dollars a ton for it; *he
(Libby) was to press the hay, and furnish press, and pay me
twenty-five dollars a ton, and I was to haul it to Freeport. I was
to furnish withes and binders.” This was on the 16th of February,
1865 ; on the 22d the parties met in the road and rehearsed the
bargain, “so that there would be no misunderstanding.” On the 27th
of the same month Libby sent the men who pressed the hay and
baled it. The plaintiff was to haul the hay on sledding. A few
days after it was pressed he told Libby that he should like to haul
it immediately, but Libby replied, «“I cannot get cars now, but will
go to the corner (Freeport) and get a place.” He went and came
back and said he could get no place. The 18th of March he told
Dyer he might haul the hay, but it had rained so as to make it im-
practicable to haul it. The plaintiff was unable to haul it, or to
procure any neighbor to do it. This was Saturday ; the following
Monday, 20th, the parties met at town-meeting, and plaintiff asked
defendant how he got along. The reply was, «I did not see you
there, but I hauled my hay [purchased elsewhere] and loaded my
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cars. It was all right.” The plaintiff saw Libby several times
after that, and L. said, * Hay will be higher, and we can get that
to the depot most any time.” It was not, in fact, hauled till June
19, 1865, and was then stored at a place near the depot by the
plaintiff, who notified defendant. Plaintiff then called on defend-
ant for his pay, and defendant answered : “If I were to take all
the hay I have bought it would ruin me.”

The hay was branded ¢ D. T. Libby, Pownal, Maine.” The
defendant testified that the hay was never delivered to him, and
that he never accepted it; that, at the time he asked to have it
hauled in March, other hay was hauled to him upon neighboring
roads; that he did not tell the men to mark the hay with his name,
and that they used his stencil upon any hay pressed by them at
their pleasure, whether it belonged to him or not. There was a
rising market till the middle of April; after that, hay declined.
The jury returned a verdict for plaintiff, which defendant moves to
set aside as against law and evidence ; and excepts, also, to the di-
rections given the jury by the court. The only instruction ex-
cepted to is fully stated in the opinion.

Nathan Webdb and James D. Fessenden, for defendant.

1. The case is within the Statute of Frauds. The contract was
to deliver the hay at Freeport depot for twenty-five dollars per ton
and half the expense of pressing. Dyer never performed his part
of the contract, and Libby never waived performance. Defend-
ant never saw the hay till after it was pressed. His pressmen did
not know he had bargained for the hay or thought of doing so;
but branded it in their usual course of defendant’s business of
pressing hay ; putting the presser’s brand on in all cases, whether
he bought the hay or not.

2. The intention of the parties is insufficient to constitute such
a delivery as will take a case out of the statute, unless accom-
panied by acts suited to effect that purpose. The acts referred to
in the instruction were not sufficient ; nor of the character to place
the property unequivocally within the exclusive control and domin-
ion of Mr. Libby. To constitute such a delivery and acceptance
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as will take a case out of the Statute, the possession must have
been parted with by the owner so as to deprive him of his lien and
leave nothing further to be done by him. Shindler v. Houston, 1 .
Comst. 261 ; Bell v. Bament, 9 M. & W. 41; Phillips v. Hunne-
well, 4 Maine, 876; Baldy v. Parker, 2 Barn. & Cres. 37;
Tempest v. Fitzgerald, 3 B. & Ald. 680; Denny v. Williams, 5
Allen, 1.

Vinton ¢ Dennett, for plaintiff, cited Story on Sales, §§ 276
2785 Chapin v. Rogers, 1 East. 192; Bailey v. Ogden, 3 Johns.
399; Elmore v. Stone, | Taunt. 458 ; Vincent v. Germond, 11
Johns. 83; Davis v. Moore, 13 Maine, 424 ; Rice v. Austin, 17
Mass. 197 ; Sawyer v. Nichols, 40 Maine, 212; Prattv. Chase, 40
Maine, 269.

Warrox, J.  The defendant moves to have the verdict set aside
as against evidence. He contends that the evidence is insufficient
to warrant the jury in finding that the bay sued for was delivered.
As the action is in form for goods sold and delivered, it was essen-
tial for the plaintiff to prove an actual delivery to, and acceptance
by, the defendant, or the action could not be maintained. It ap-
pears that the hay was taken from the plaintiff’s mow by men em-
ployed and paid by the defendant. It was pressed, put into bands,
weighed, and branded with the defendant’s name. These acts were
sufficient to constitute a delivery, if accompanied by the requisite
intention of both parties that the property should then pass.

Was the evidence sufficient to warrant the jury in finding that
it was the intention of the parties that the property should then
pass? Weighing, and marking with the purchaser’s name, have
always been regarded as very significant facts bearing upon the
question of delivery. In this case the pressing and weighing and
branding was paid for by the defendant, and there does not appear
to have been any arrangement by which this expense could, in any
event, be charged to the plaintiff. 'Why should the defendant in-
cur this expense, with no provision for reimbursement, if he did
not understand that the hay was his? Why should the plaintiff
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permit the hay to be branded with the purchaser’s name, if he did
not understand that the property had passed? All the terms and
conditions of sale had been previously agreed upon. Can the
proposition be maintained that the evidence was insufficient to au-
thorize the jury to find a delivery ? . That a verdict finding such a
delivery, is so clearly against evidence that it cannot be permitted
to stand ? We think not. They probably found that the capture
of Richmond and the surrender of Lee caused a sudden decline in
the price of hay, and that this was the true reason why the de-
fendant sought to escape from the consequences of the bargain he
had made, and not the want of a delivery.

The fact that it was one of the conditions of the sale, that the
plaintiff should haul the hay to the depot, is not inconsistent with
the proposition that it might have been delivered, so as to become
the property of the defendant, at the barn. And whether the
plaintiff had fully performed his part of the contract, or if not,
whether he was prevented from so doing through the fault of the
defendant, were facts to be determined by the jury, under proper
instructions from the court as to the requirements of the law ; and,
as nothing appears to the contrary, it is to be presumed that proper
instructions were given upon these points.

The presiding judge instructed the jury, that if the defendant,
by himself or servant, with the knowledge and consent of the
plaintiff, took the hay sued for from the plaintiff’s mow, and pressed
it, and branded it with his own name, and the plaintiff understood
and intended that these acts should divest him of all ownership in
the hay, and that the title should be thereby absolutely and uncon-
ditionally vested in the defendant; and the defendant so under-
stood it, and intended, by these acts, to become owner of the hay,
and to have the title thereby absolutely and unconditionally vested
in him, then no other or further delivery was necessary to take the
contract of sale out of the operation of the statute for the preven-
tion of frauds and perjuries, and enable the plaintiff to maintain
an action for goods sold and delivered ; and that whether such was
the understanding and intention of the parties was a question of
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fact, to be determined by the jury in view of all the evidence in
the case bearing upon the question.
We think these instructions were appropriate and correct.
Motion and exceptions overruled.
Verdict on the Judgment.

AprrerON, C. J.; Dickerson, Barrows, and DanrForTH, JJ.,
concurred. KE~NT and TaprLEyY, JJ., dissented.

Kent, J., gave this opinion.

Kext, J., dissenting. Assuming the law of the judge (and I
do not dissent from it), I am hard pressed by the objection that
there was no sufficient proof of delivery, to take the case out of
the statute. It is plain, from the plaintiff’s own testimony, that
the bargain was for a sale of the hay, and the price was twenty-
five dollars a ton delivered by Dyer at Freeport depot.

But before it was to be hauled it was to be screwed, and the
agreement was that the plaintiff was to do a part of this and the
defendant a part. Libby was to have it screwed, to furnish a
press, and Dyer was to furnish withes and binders.

All this was done ; but is there in this sufficient evidence of a
delivery of the property ? Must there not be such a delivery a
vests property fully and beyond all liens ?

The marking of the bundles, without orders, by Libby’s men, is,
at best, a very equivocal act; and would have been, even if it had
been done by defendant himself.

A sale is incomplete when anything remains to be done by
either party. Here, clearly, the hay, as part of the contract, was
to be hauled to Freeport, and the plaintiff bad a right to retain it
until the price was paid. Is there anything from which a fair in-
ference can be drawn that he intended to divest himself of all
ownership in the hay ? all lien upon it for his pay, and to transfer
the absolute title ?

Still less is there evidence of what the ruling required as to de-
fendant. Did he, thereby, understand and assent and intend that
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the absolute title should at once vest in him, and he be at once
liable to pay twenty-five dollars a ton at the barn, and before any
hauling, and be left to pursue his remedy at law against Dyer for
not hauling the hay, as an independent and distinct agreement.

Could it have been held, on attachment, as defendant’s while in
the barn? If burned up there before hauling, would it have been
defendant’s loss ?

If the agreement had been, only, that Libby was to give, say,
twenty dollars a ton for the hay in the barn and on the mow, and
was to screw it there at his own expense, or take it away without
screwing, as he thought best, and if he afterwards came by him-
self or servants and took the hay away, or screwed it there, I
should have no doubt that it would have been a sufficient delivery
or taking possession. But that was not this bargain. The hay
was to be delivered at another place, as part of the bargain. I
grant that it might probably have been delivered at the time of
bargain, so as to bind the bargain. But how can it be said, that
where there is a contract for a sale of hay, which, by its terms, is
not, and cannot be performed until it is hauled to another place,
and the buyer is to do something in conjunction with the seller to
prepare it for transportation, and does that thing, leaving it for the
seller to haul it to the place of delivery agreed upon, that this is
such a delivery as takes the case out of the statute.
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Saram H. DErLa, in equity, vs. EDwin L. Staxwoop and others.

Revenue stamp. Foreclosure—description in notice of.

The assignment of a mortgage of real estate, in October, 1863, not stamped as then
required by the laws of the United States, is not, therefore, void, unless it ap-
pear that the stamp was omitted with intent to defraud the revenue.

A recital that, “On the 22d day of June, 1850, Lewis Dela, of Portland, mortgaged
to the undersigned certain property particularly described in the deed, situated
at the corner of Fore and India streets, in said city,” is not a sufficient descrip-
tion of the premises in a notice of foreclosure, under R. S. of 1841, c. 125, § 5.
[Same as R. S., ¢. 90, § 5].

Prior to Acts of 1863, c. 215, incorporated into R. 8., ¢.103, § 6, a minor feme covert
could not bar her right to dower by joining in the execution of her husband’s
deed for that purpose; such deed was voidable by her on attaining her ma-
jority.

That Act (c. 215) could not defeat the existing right of a widow to dower.

BILL IN EQUITY, heard on bill, answer and proofs.

The bill alleges substantially, that on Nov. 5, 1850, the com-
plainant was married to Lewis Dela, who died June 12, 1861;
that at the time of marriage her husband owned the right in equity
to redeem certain land on the north-westerly corner of Fore and
India streets, in Portland, from a mortgage of one-half of said land
in common and undivided, given by his father, John Dela, to J osiah
Pennell, Oct. 23, 1844, to secure a mnote for $350; also from
another mortgage of the whole of same premises given by her hus-
band June 22d, 1850, to Neal Dow, to secure a note of $1200, in
which property, subject to said mortgages, she, as widow of Lewis
Dela, is entitled to dower.

That Dow made an ineffectual attempt to foreclose the mortgage
to him, which afterwards, through several assignments, came to the
respondents.

That Josiah Pennell made a pretended assignment of John
Dela’s mortgage to him, to one G. B. Chandler, who made a pre-
tended assignment thereof (which was, in fact void) to the re-

spondents.
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That the two mortgages have no longer any validity, because
Chandler and the respondents have been in possession for ten
years, taking the rents and profits, which have amounted to more
than enough to discharge them.

That the complainant demanded in writing, of the respondents,
an account at a time named; that they unreasonably neglected
and refused to account.

Prayer, for answer and for an account, and that she may have
leave to redeem, offering to pay what is equitably due from her,
that she may be let in to her dower.

The respondents, in their answer, set up a deed of warranty of
the premises from Lewis Dela to Jabez C. Woodman (under whom
respondents claim title), dated January 24, 1851, which purported
to be executed by the complainant, to release her dower, but she
denied the genuineness of the signature. This question became
immaterial in the view the court took of the law, it being admitted
that at the date of this deed Mrs. Dela was a minor.. The answer
claimed a foreclosure of both mortgages. The defendants say they
have never taken rents and profits under any title accruing under
either mortgage, but did so after Oct. 7, 1863, under a mortgage
of the land from George A. Thayer to George B. Chandler, that
day assigned to them. The Pennell mortgage was assigned to re-
spondents Oct. 9, 1863, more than $100 being then due thereon,
and the assignment only bore a twenty-cent U. S. Int. Revenue
stamp, instead of the fifty-cent one, required by law. This mort-
gage to Pennell was foreclosed in accordance with statutory provis-
ions on that subject.

J. D. 4 F. Fessenden, solicitors for complainant.

1. Plaintiff’s uncontradicted testimony is that she never released
her dower ; but even if she joined in executing the deed to Wood-
man, it would be inoperative, as she was then a minor. Adams v.
Palmer, 51 Maine, 480.

2. Dowress entitled to maintain bill to redeem. R. S. of 1841,
c. 94, § 15. Barbour v. Barbour, 46 Maine, 9; Campbell v.
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Knight, 27 Maine, 831 ; Simontonv. Gray, 34 Maine, 50; Gibson
v. Crehore, 5 Pick. 158.

3. Dow’s mortgage not legally foreclosed. R. S. of 1841, e.
125, § 5; Morris v. Day, 37 Maine, 386 ; Stanwood v. Reade, T
Hill, 481 ; Peck v. Hapgood, 10 Met. 172; Pease v. Benson, 28
Maine, 852; Storer v. Little, 41 Maine, 73; Freeman v. Atwood,
50 Maine, 473. '

4. Pennell’s mortgage not legally foreclosed because the assign-
ment was void for want of the proper stamp. To foreclose a mort-
gage, one must have the legal record title thereto. Reed v. El-
well, 46 Maine, 270 ; Dwinell v. Perley, 32 Maine, 197 ; Smith v.
Kelley, 27 Maine, 887 ; Stone v. Locke, 46 Maine, 445; Douglass
v. Durin, 51 Maine, 121.

This mortgage had been paid by perception of the rents and
profits under it.  Gibson v. Crehore, 5 Pick. 146, 158; Saun-
ders v. Frost, 5 Pick. 259; Gordan v. Lewis, 2 Sumn. 146.

This extinguishes power to foreclose. Hill. on Mort., c. 16;

Cameron v. Erwin, 5 Hill, 276.

Wm. L. Putnam, for respondents.

In Adams v. Palmer, 51 Maine, 481, the widow had annulled
her release by action of dower brought before Act of 1863, c. 215,
was passed, whereas Mrs. Dela did not avoid her deed till her de-
mand, in_1867. 1 Pars. on Cont. 822; Worcester v. Eaton, 13
Mass. 874-5; Chadbourne v. Rackleff, 30 Maine, 361.

This act was a confirmatory statute, not merely constitutional,
but just and beneficial. Dow’s certificate sufficiently shows date
of publication of notice to foreclose his mortgage. ~ Chase v. Savage,
- 55 Maine, 543.

Chandler and respondents held premises under mortgage of
Thayer to them on account of money loaned him ($8,330) on this
property. Though respondents could not profit by buying incum-
brances against Thayer, so long as he held the equity, they were
at liberty to foreclose as to Dela and wife. Savage v. Hall, 12
Gray, 863 ; Davis v. Witherell, 13 Allen, 62.
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DickEerson, J. Bill in equity for the redemption of two mort-
gages; presented on bill, answer, and proofs.

Lewis Dela, late husband of the plaintiff, was the owner of the
right in equity to redeem one-half of the described premises during
coverture, from a mortgage given by his father, John Dela, to
Josiah Pennell, Oct. 3, 1844, and also of the right to redeem the
whole property from a mortgage given by himself to Neal Dow,
June 22, 1850.

The plaintiff, by this bill, seeks to redeem both these mortgages,
or her interest therein, in order that she may have her dower in
the premises.

The defendants claim that both these mortgages were foreclosed
before the filing of this bill. The case finds that there was a fore-
closure of the Pennell mortgage, for breach of conditions, by public
advertisement, in accordance with the requirements of the statute,
on the 29th day of October, 1863, if the assignee of the mortgage,
who instituted the proceedings, had a valid assignment of it. The
assignment to him appears to have been given for a valuable con-
sideration, and was stamped with a twenty-cent U. S. Internal
Revenue stamp, duly cancelled.

The value of the property sought to be conveyed by the assign-
ment of the mortgage, exceeded a hundred dollars, and, by the
laws of the United States, a fifty-cent stamp, at least, should have
been affixed to the assignment. Chap. 119 of the Laws of the
United States, §§ 94, 95, and schedule B. But as there does not
appear to have been any intent to defraud the government by the
use of an insufficient stamp, the assignment was not rendered in-
valid on that account. Greene v. Holway, 101 Mass. 244.

The attempted foreclosure of the Dow mortgage was by adver-
tising in a public newspaper, on the 22d day of June, 1850, under
R. S. of 1841, c. 125, § 5.

The description of the premises in the notice of foreclosure, is as
follows: ¢On the 22d day of June, 1850, Lewis Dela, of Portland,
mortgaged to the undersigned, certain property particularly de-
scribed in the deed, situated at the corner of Fore and India streets,
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in said city.” We do not think that this description is sufficient.
It does not state what corner of the streets named is intended;
nor does it refer to any record in which the premises are more par-
ticularly described, or by which they may be identified. In order
to make the notice of any service to those who may be interested
to know what premises the mortgage covers, it should afford them
the information necessary to enable them to identify the property
with reasonable certainty. We think that the notice under con-
sideration is not sufficient for this purpose.

The position of the plaintiff’s counsel that the Pennell mortgage
had been extinguished by the rents and profits, received before
the assignment and proceedings for foreclosure, does not appear to
be supported by the evidence and the law applicable thereto.

From the view we have taken of this case, it is unnecessary to
decide the question of the genuineness of the plaintiff’s alleged
signature to the deed of the premises conveyed by her husband,
January 24, 1851, since she was then a minor, and the deed would
be voidable as to her, if she signed it. She acquired an inchoate
right of dower in the premises, previous to the Act of 1863, c. 215,
and cannot be divested of such preéxistent right by that statute.
Adams v. Palmer, 51 Maine, 496.

The defendants must account for the rents and profits received
by them on the Dow mortgage, and the case must go to a master
in chancery for a hearing and statement of account.

. Bill sustained with costs for plaintiff.
Pennell mortgage foreclosed. Dow
mortgage not foreclosed. Complainant
held entitled to redeem Dow mortgage.
Master to be appointed.

Arereron, C. J.; Kent, Warron, DaxrorTH, and Barrows,
JJ., concurred.
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STATE oF MAINE vs. Francis MURPHY.

Manslaughter.

Immaterial instructions are no ground for exceptions.

In this case the jury were instructed that, if the respondent, ‘‘in the heat of blood,
and upon sufficient provocation,” threw the deceased down stairs, the offense
was manslaughter; subsequent instructions showed that this word “‘sufficient”
was used as equivalent to the words * great and sudden;” held, that the prison-
er had no cause for exceptions.

On ExcepTIONS to the ruling of Goddard, J., of the superior
court. ‘

The respondent was indicted for the murder of one Patrick Mur-
ray, at Portland, on the third day of September, 1869, by throw-
ing him down the stairs of the defendant’s hotel, where the de-
ceased had created a disturbance, persisting in attcmpts to enter
the rooms of some female guests of the house and resisting remov-
al. The respondent testified that Murray tried to throw him
(Murphy) down stairs ; and that when his hold upon the prison-
er’s coat was broken, Murray fell down the stairs. The jury con-
victed the prisoner of manslaughter; and, together with other
exceptions, upon which the court express no opinion, and which,
therefore, need not be stated,—his counsel excepted to the use of
this language in the charge to the jury: “If Murphy, in the heat
of blood, upon sufficient provocation, after reaching the head of the
stairs, threw Murray down, then this offense is reduced to man-
slaughter.”

The cause was presented to the jury by Wmn. P. Frye, Esq.,
then attorney-general, and Nathan Webd, Esq., county-attorney
for the government ; and by George F. Shepley, Esq., for defend-
ant.

The exceptions were argued by 4. A. Strout, Esq., for the res-
pondent, and by Thos. B. Reed, Esq., attorney-general, for the
State.
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ArprLETON, C. J.  The respondent, upon an indictment for mur-
der, was found guilty of manslaughter. Itis unnecessary to con-
sider the instructions as to murder, or the distinctions taken as to
different offenses; as between murder in the first or second degree,
or between those offenses and manslaughter, inasmuch as the jury
have acquitted the respondent of the graver charge. Whether
they were right or wrong, the result has rendered them immater-
ial. If right, there is no cause of complaint. If wrong, the pris-
oner, having been acquitted of murder, was not harmed thereby ;
and, consequently, not having, in the result, been aggrieved, he
cannot have any valid exceptions to rulings which did him no in-
jury.

The only remaining inquiry is, whether the instructions as to
manslaughter were correct. Upon this branch of the charge, the
only exceptions taken is to these words: ¢ If Murphy, inthe heat
of blood, upon sufficient provocation, after reaching the head of
the stairs, threw Murray down, then this offense is reduced to
manslaughter, which is punishable with fine, confinement in jail, or
imprisonment in the State’s prison.”

The law on the subject is thus stated in 2 Archbold, Cr. Plead-
ing, 226: ¢ No provocation will justify a man in killing another,
nor will it excuse him. Killing on provocation, therefore, must be
manslaughter or murder.” The presiding judge, after stating the
distinction between murder in the first and second degree, then
proceeds as follows: ¢ To reduce the offense to manslaughter the
jury must be satisfied, from the facts proved, that the assault was
not the result of preconceived anger, but upon great and sudden
provocation, given at the time in mutual combat. In other words,
although Murphy had a right to remove Murray with or without
the assistance of Shea, if, in removing him down the stairway, he
used a greater degree of force than he had reason at the time to
suppose was necessary and reasonable, and thereby Murray was
killed, Murphy is guilty of unlawful homicide.” In another por-
tion of the charge he adds: “If the preponderance of the evi-
dence satisfies you that he had a sedate, deliberate, fixed purpose

VOL. IXI. 5
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to take the life of Murray, then, I say, it is murder in the first
degree, even though that purpose had been entertained but for a
moment. If you find that, in the heat of blood, under sudden
provocation, he was thrown down stairs, then the law reduces it to
manslaughter.”

Taking all the instructions relating to the offense of man-
slaughter together, it is impossible that the jury could have mis-
conceived their meaning. The sentence first quoted is all to which
the learned counsel for the prisoner objects, and that is so clearly
qualified by what follows that the jury could not have misunder-
stood it. No mere provocation is sufficient to justify a homicide.
The word * sufficient,” as subsequently was fully and clearly ex-
plained, meant only * great and sudden’ provocation.

In another portion of the charge, the jury had been instructed
to acquit the prisoner, if they believed his account of the transaction.
The verdict shows they did not. The defendant, not being ag-
grieved by the instructions given on the subject of manslaughter,
the exceptions must be overruled. Ezceptions overruled.

Kent, WarrtoN, Barrows, and DanrorTH, JJ., concurred.

Evzaera P. Crocker, in equity, vs. LEwis Prerce, Adm'r.

Trustee—settlement between, and the cestui que trust.

Where by the terms of a marriage settlement the trustee under it is to change the
investment of the trust-funds upon the joint request in writing of the cestut que
trust and her husband, such written request is essential to relieve the trustee
from liability for loss arising from any change of investment made by him.,

Tf, after the determination of the trust by the death of the husband, in an adjust-
ment, between the trustee and the beneficiary, of the matters of the trust, there
be, in the property conveyed to her as the consideration of her release to the
trustee, an ‘‘inadequacy of price, and inequality of advantages in the bargain,”
equity will set aside the release so obtained and afford relief.

“Upon the facts of the present case, that principle applied; an adjustment set aside,
and the administrator of the trustee held to account in cash for the trust funds,
and interest., AppLETON, C. J., KENT and BARROWS, JJ., dissenting.
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By v Equrty.

Heard on bill, answer and proofs. The complainant, as appears
from the statement of facts contained in the opinion, was the ben-
eficiary of trust funds under a marriage settlement, the terms of
which, so far as necessary to an understanding of the issue, are
stated by the court. Ira Crocker, brother to the complainant’s
husband, Samuel E. Crocker, succeeded the original trustee, by
substitution, and held the trust unsettled after the death of Samuel,
and up to the time of his own decease. Ira was appointed trustee
Feb. 21, 1858, and died Dec. 20, 1863. Eight thousand dol-
lars of her trust funds Ira invested in the purchase of an estate in
Newton, Mass., upon which Samuel and his wife resided, the title
thereto being conveyed May 20, 1857, by said Samuel, the former
owner, to ¢ Ira Crocker, trustee for Samuel E. Crocker and wife,”
so that, upon the death of Samuel, the title was not available to
the complainant absolutely and in her own right, as it should have
been, according to the marriage settlement. Samuel E. Crocker
died in September, 1860, and Ira was appointed administrator of
his estate and received all his papers from the widow, who, in the
fall of that year, went to visit her friends in South Carolina, and
was detained there by the outbreak and continuance of hostilities
till June 8, 1835, when she returned to Newton. She says she
received two letters from Ira Crocker while she was in the South,
but both were destroyed by the sack of her sister’s house in Colum-
bia, S. C., by the soldiers of Gen. Sherman’s army. Soon after
coming North she received a letter from Ira C. Kimball, of Bethel,
Me., saying he had some papers of importance to her, formerly left
with Ira Crocker; that there was business needing her immediate
attention, and requesting her to come to Portland to see him about
it. Subsequently he wrote her that his health would preclude him
from going to Portland, but said he had sent his papers to his
counsel, Edward Fox, Esq., who would act for him. Kimball was
administrator of the estate of Ira Crocker, though this fact was not
stated in his letters to Mrs. E. P. Crocker, nor did he intimate the
nature of the papers or the business to which he invited her atten-
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tion; but she alleged in her bill that she supposed it referred to
the title-deeds of her house in Newton, which it had become neces-
sary, or desirable, for her to sell; hence, she was anxious to have
a clear understanding of the title, and to have the papers relative
thereto in her possession. Wishing also to confer with Kimball,
whom she understood to be executor of Ira Crocker, relative to
her trust funds, immediately upon the receipt of his second letter,
she proceeded directly to Bethel, without stopping at Portland.
Inquiring for her house papers, she was told they had been sent to
Mr. Fox. Asking about her money, she says Kimball told her,
shortly, that it was put into a slate quarry, at Brownville, Maine_
which, she says, was the first she ever knew of such a disposition
of her property, although she knew her husband had been engaged
in such a speculation, and that it was not a suitable place for her
funds. She says she expressed her surprise and dissatisfaction, but
got no further information from Kimball. Arriving in Portland,
she called upon Mr. Fox. As to this interview, her recollection
differed from his; but it is agreed that, owing to the absence of
requisite papers, it became necessary to appoint another meeting ;
so it was arranged that he should meet her at the United States
Hotel, Boston, with whatever was required, on the 17th of July,
1865. She met him, according to agreement, but there was a dis-
crepancy as to what occurred there, beyond the fact that she did
sign the receipt and release, fully set out in the opinion, discharging
all claim against the estate of Ira Crocker in consideration of re-
ceiving her husband’s note secured by 8000 shares of slate stock,
pledged as collateral, being the property in which her trustee had
invested nine thousand dollars of her funds. It was contended
that she knew and approved of this disposal of her money at the
time the note was given. And Mr. Fox testified that the matter
was fully explained to her when she signed the release; but she
said she had taken no counsel; thought of nothing but the house
matter ; did not read the document she signed, and knew nothing
of its purport or effect, but supposed it connected with the house
transaction, and that any explanation of it made to her did not
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reach her understanding. The testimony upon both sides was vol-
uminous concerning the circumstances and value of the stock pur-
chased, and whether or not Ira Crocker considered it Mrs. Crock-
er’s absolute property, or whether he recognized his continuing
liability to her for the $9000 used in this purchase. Ira C. Kim-
ball having died, Lewis Pierce appears as administrator de bonis
non, and defends this action.

P. Barnes, for complainant.

Law regards marriage settlements as under its protection, to be
strictly enforced. Peachy on Mar. Sett. 592; 2 Kent’s Com.
173 ; Atherly on Mar. Sett. 174. .

Its terms cannot be changed by her-consent while a feme covert.
Richards v. Chambers, 10 Vesey, 580.

They are strictly construed. MecDonald v. Hesikigg, 15 Eng.
L. and Eq. 587; Neves v. Seott, 9 How. 196 ; Wormley v. Worm-
ley, 8 Wheat. 421; Greenwood v. Wakefield, 1 Beavan, 576 ; Kel-
laway v. Johnson, 5 Beavan, 819; Hughes v. Wills, 9 Hare, 749
Cooke v. LaMotte, 15 Beavan, 239 ; Mara v. Manning, 2 Jones v.
LaTouche, 811; Wilkinson v. Stafford, 1 Vesey, jr., 41; 11 Fos-
ter (N. Y.), 852, and other cases.

Pierce pro se, and S. C. Strout, for defendant.

Curring, J. It appears that Elizabeth P. Chisholm, on the
6th day of June, 1849, then single and a resident of Charleston, in
the State of South Carolina, being possessed in her own right of
interest-bearing bonds to the amount of eighteen thousand dollars,
in contemplation of marriage with Samuel E. Crocker, conveyed
her bonds to one James M. Wilson, to be held in trust for herself
and contemplated husband.

In that marriage settlement was the following provision, viz.:
« And it is further agreed, that in case the said Elizabeth and the
said Samuel shall at any time hereafter, during their joint lives, or
the said Samuel, according to the respective estates hereinbefore
limited to them, think it beneficial to their or his interest to have

.
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the aforesaid bonds, or any or either of them, sold, disposed of, in-
vested in, or exchanged for other property, real or personal, and
the sale money invested in any other property whatever, or placed
at interest, that then the said James M. Wilson, on being thereto
requested in writing, by the said Elizabeth and Samuel, jointly, or
the said Samuel, survivor, shall sell, dispose of, transfer, invest, or
exchange the same or any part thereof, as the case may be, and
invest the purchase money in such other property, real or person-
al, or vest it at interest, as may be required by them, the said
Elizabeth and Samuel, jointly, or by the said Samuel, survivor.
And such purchased, or exchanged, or substituted property, or in-
vested funds, stocks, or choses in action, shall be held by the said
Wilson, trustee, his heirs, ete., subject to the same uses and trusts
as are hereinbefore limited and declared, and to and for no others.”

Subsequently, the marriage was consummated, and Mr. Wilson
executed the duties of trustee until Feb. 21, 1853, when he re-
signed his trust under the deed of the marriage settlement, and on
the same day Ira Crocker, of Portland, was appointed, and under
his hand and seal accepted the trust *under the settlement and
appointment.” So that Ira, the brother of Samuel E. Crocker,
was substituted to all intents and purposes for, and took the place
of, the original trustee. And having received the funds of the wife,
the first inquiry is, has he performed his duty in their subsequent
investment ?

It is unnecessary to trace the history of the investment, at pres-
ent, until we come down to May 20, 1858, when from the exhibits
the following note of that date appears:

¢ For value received, I promise to pay Ira Crocker, trustee, or
order, nine thousand dollars on demand, with interest.
S. E. CROCKER.”

¢ Left as collateral security for the above note, three thousand
shares of the stock of the Bangor and Piscataquis Slate Company,
which stand in the name of Ira Crocker, trustee.”

Here, then, appears to be an investment of nine thousand dollars,
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without ¢ the written consent” of the cestui que trust, and in viola-
tion of the trust deed. But it is contended that she was cognizant
of the transaction, and verbally, or by her silence, waived her
remedy. Such evidence, if admissible, must be accompanied with
the trustee’s assurances to her, that the investment was safe, and
that he would guarantee it, or words to that effect.

Subsequently, Samuel E. Crocker, deceased, as also Ira Crocker,
the trustee, whose estate was administered by Mr. Ira C. Kimball,
executor.

In the meantime, certain controversies had arisen in relation to
certain real estate in the town of Newton, Mass., which had been
purchased with the trust funds, and it seems that Mr. Kimball re-
ferred the settlement of the plaintiff’s claim against the estate to
his counsel in Portland, and it is contended that the same was set-
tled and discharged, and for proof her receipt is produced, dated
July 17, 1865, which reads as follows :

«“ Received of Ira C. Kimball, executor and trustee under the
last will and testament of Ira Crocker, late of Portland, deceased,
and trustee by substitution in place of James M. Wilson, under a
marriage settlement entered into on the 6th day of June, 1849, be-
tween the subscriber and Samuel E. Crocker, deceased, a release
to me of all said Ira Crocker’s interest as trustee in and to the real
estate and household furniture at Newton Corner, conveyed by S.
E. Crocker to Ira Crocker, in trust, May 20, 1857 ; also, a note
of S. E. Crocker to Ira Crocker, as trustee, for nine thousand dol-
lars, dated May 20, 1858, with three thousand shares in slate quar-
ry, as collateral security for payment of said note; the same being
received in full release and satisfaction of all claims or demands in
my behalf, against said Ira Crocker’s estate, for all money or prop-
erty received by said Ira Crocker, as trustee under and by virtue
of said marriage settlement, and for his management and disposal
thereof. E. P. CrockEr. [IL.8.]”

This release, if understandingly executed, would operate to bar
the plaintiff of all claim in law and equity against the estate of Ira
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Crocker. Was it so made and executed? To prove the contrary,
the burden is on the plaintiff; and it is no light matter to plead
ignorance of the contents, force, and effect of an instrument of so
high a nature ; but, notwithstanding, this she attempts to do, and
with how much success remains to be seen.

The plaintiff substantially testifies, that, after she returned to
Newton from the South, in 1865, she found her real estate there,
and other property, which had been purchased with her trust funds,
to be in the name of Ira Crocker, trustee; and being desirous of
obtaining the record title in her own name, had correspondence
with the executor of Ira Crocker’s estate, who referred her to his
counsel in Portland, who would have all the papers in his posses-
sion relating to the trast property in Newton, and would, if neces-
sary, transfer to her the title; that thereupon, and in pursuance
thereof, she repaired to the place appointed; that her title to the
Newton estate was confirmed, and her discharge before stated was
execated by her, without her knowledge of its more comprehensive
contents, as relates to the nine thousand dollar note and the collat-
eral security ; that she read the discharge, or that it was read to
her, the preponderance of the evidence is clearly in the affirmative,
but whether she understood its import and meaning may be more
doubtful. Her statement to the contrary is against the legal pre-
sumption. But, considering the nature of the relations between
the parties, is not that presumption overcome? We speak now as
to her knowledge of the value of the transferred security.

We have already seen that before the discharge, the estate of
Irta Crocker was legally responsible to her for the nine thousand
dollars.  'Was the note of her husband, with what is termed the
collateral security, an equivalent? and as such did she receive it?
If so, was it an equivalent? This leads us to the last inquiry
which is as to the security.

It seems that Samuel E. Crocker, some time previously, had
purchased one or two hundred acres of land, in the town of Brown-
ville, in Piscataquis county, for what consideration it does not ap-
pear. Upon that tract was supposed to be a valuable slate quarry.
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It was divided into eight thousand shares, estimated at twenty-five
dollars per share, amounting to two hundred thousand dollars as
the capital stock, which have been afloat in the market at some
price ever since. The quarry has been operated at times, but with
no particular income to the proprietors at large. It may embody
“the human form divine,” but no Michael Angelo has as yet ap-
peared to uncover or disclose it.

Now, what was the consideration of the relcase ? First, the note
of Samuel E. Crocker, who was then deceased, and his estate ren-
dered insolvent by his brother, Ira Crocker, but subsequently the
debts against the estate were paid by each creditor receiving stock
at its par value. It was that or nothing.

The three thousand shares at the time of the alleged transfer
had been assessed to pay a debt to Ira Crocker, at two dollars and
fifty cents per share. The reversionary interest was subsequently
sold for two dollars for the taxes, at public auction—for only the
taxes and expenses. This shows that the stock, both by the pub-
lic and the parties concerned, was considered only of nominal
value. .

Here, then, assuming the discharge to have been executed as
alleged, the facts show ¢ inadequacy of price and inequality of ad-
vantages in the bargain,” in which event equity affords relief.

Judgment for plaintiff for nine thousand
dollars and interest on that sum from
December 1, 1860, and costs. Decreed
accordingly.

Warron, DaxrortH, Dickrrson, and TaPLEY, JJ., concurred.

ArprreTON, C. J.; Kext and Barrows, JJ., did not concur.

Barrows, J., dissenting. I agree in holding that Ira Crocker,
not having taken the precaution to fortify himself with the written
request of this plaintiff and her husband to invest a portion of the
trust fund in the note of the husband, secured by the mortgage of
the slate stock, was responsible for the goodness of the investment.
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But I do not see how we can, with propriety, set aside the set-
tlement and release, which I cannot doubt were deliberately and
understandingly made by the plaintiff after her coverture had
ceased—she at the time being aware of the uncertain character of
the slate stock which she was receiving.

I concur with Judge Cutting in holding that ‘this release, if
understandingly executed, would operate to bar the plaintiff of all
claim in law and equity against the estate of Ira Crocker.”

And it seems to me that the uncontradicted testimony on page
45 of the report, given by the honorable counsel who conducted
this settlement on the part of Ira Crocker’s executor, establishes
the fact that it was so executed. How can the remark made by
the plaintiff to the counsel of the executor in the progress of the
negotiation, that she ¢ ought to have had the whole quarry instead
of a part of it,” etc., be interpreted except upon the hypothesis that
she understood the character of the adjustment she was making,
and that she had doubts about the value of the security she was
receiving ?

But there is another and distinct view of this matter, which
seems to me entirely conclusive.

I cannot but put some faith in the estimate placed by the plain-
tiff s witness, Charles B. Abbott, upon the actual value of the stock
at the time of that settlement. See his answer on page 80 of the
report. My judgment is that the shares in the B. & P. Slate
Co., in the summer of 1865” (which was the time of the settle-
ment), ¢ were then worth the original $12.50 per share, and the
assessment.” .

Can this plaintiff be allowed to take a stock, which, at the ap-
praisal of her own witness, was, at the time she took it, worth
much more than enough to pay her claim, and then, when she has
allowed it to be sacrificed by her own improvidence, again have
recourse to the estate of her deceased trustee, from which she re-
ceived it in full satisfaction and discharge of all claims against him
as such trustee ?

She ought, at least, to return the stock, if she would rescmd the
contract of adjustment and release.
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It does not seem to me that ¢ the inadequacy of price, or the in-
equality of advantages in the bargain,” is made out, but only that
this plaintiff was so unfortunate as to allow her stock to be thrown
away after she had received it in discharge of her claim against the
trustee’s estate.

In this dissenting opinion of BArrows, J., AppLETON, C. J., and
Kexr, J., concur.

Puaxera S. Wirntams vs. Puerix Fire Ins. Co.

Insurance—over-valuation, as a badge of fraud.

‘Whether an over-valuation and proof of loss were fraudulent or not, is a question
of fact for the jury; and where there is “much conflict of testimony,” and that
adduced by the plaintiff is sufficient, if believed, to justify a verdict in her fa-
vor, such a verdict will not be set aside, if the discrepancy between the value
of the property as found by the jury and the amount insured thereon be not
so great as to make it incredible that the over-valuation in the application, and
over-estimate in the proof of loss, could have occurred without positive dis-
honesty or fraudulent intent on the part of the plaintiff.

MorIoN FOR NEW TRIAL, because the verdict for the plaintiff
was against law and evidence and the weight of evidence in the
cause. The amount of the verdict was $1,202.48. The action
was upon two policies of insurance issued to plaintiff by the de-
fendants ; one for $1,000, on a stock of goods, and the other for
$500 on household furniture, piano, etc. Upon the merchandise
there were three policies, to wit : the one in suit ; one in the Hartford
for 1,000, and one in the Manhattan for $500; making $2,500 in all.
The Pheenix was bound to pay only its proportionate part, or two-
fifths, of the loss on this property. The other policy in suit was
the only one issued covering the furniture, ete.
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The ground taken by Nathan Webb, Esq., for the defendants,
was that, by the terms and conditions of the policies in suit, any
fraud, or attempt at fraud, or false swearing, deprives the insured
of all right to recover ; and that the plaintiff had been guilty of a
fraudulent over-valuation, and of false swearing to support her
claim for loss, and therefore could not recover.

The counsel showed by mathematical computation that the jury
must have found for the plaintiff on both policies ; and argued that
if’ the jury gave the full sum insured by the smaller policy ($500),
they must have found the stock of goods, which Mrs. Williams
swore to be worth $3,000, worth only $1,500 or $1,600; while, if
they gave the full insurance upon the stock, they must have found
the furniture, etc., which she testified to be worth $700, worth less
than $200, if they added interest after sixty days from proof of
loss, to whatever valuation they fixed on the property, as they
doubtless did.

“As we move from either of these assumptions towards the
other, the difficulty of sustaining the verdict only changes position.
It nowhere disappears. Levy v. Baillie, T Bingham, 849; Wall
v. Howard Ins. Co., 51 Maine, 32.

James O’ Donnell, Esq'., contra.

Barrows, J. The defense set up\in this case was, that there
was a fraudulent over-valuation of the goods insured, and fraud
and false swearing in the proofs of loss. Many witnesses were ex-
amined on both sides, and the result is a voluminous report of tes-
timony laid before us upon a motion to set aside the verdict, as
against law and evidence and against the weight of evidence in the
case. The defendants do not now claim that the verdict was in
violation of any rule of law, or that the plaintiff did not produce
evidence sufficient, if it were believed by the jury, to justify the
verdict. There is much conflict of testimony ; but it was for the
jury who heard the witnesses to determine how far their respec-
tive statements were to be credited.
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The amount of the verdict demonstrates that, in the judgment
of the jury, there was an over-valuation in one or both of the poli-
cies; but it negatives the charge that it was fraudulently made, or
that there was fraud or false swearing in the claim of loss.

The discrepancy, between the value of the goods as found by
the jury, and the amount insured, is not so great as to make it ab-
solutely incredible that the over-valuation, and the over-estimate
in the proofs of loss, may have occurred without positive dishonesty
or fraudulent intent on the part of the plaintiffi. The owner of
goods may fairly be expected to set a higher value on them than
anybody else would, and whatever might be the suspicions excited
by a perusal of the testimony here, we cannot say that it is demon-
strated that the jury erred in relieving the plaintiff from the impu-
tation of fraudulent intent.

The remedy in this disagreeably numerous class of cases is to
be found, not in granting new trials and protracting litigation, even
in suspicious cases, but in greater vigilance on the part of the
agents of insurance companies to ascertain, beforehand, what it is
that they insure and its value, and the true character of the party
effecting the insurance.

Motion overruled.

Arrreron, C. J.; Dickerson, DaxrortH, and Tarrey, JJ.,
concurred,
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Turner H. SMmiTH and another vs. Davip B. BRowx~ and others.

Poor debtor’s bond.

A poor debtor’s bond, approved by two justices not selected agreeably to R. S, c.
113, §§ 24, 42, is only good at common law.

It is a compliance with the conditions of such a bond to take the oath mentioned
therein, though this differ from the one that poor debtors are required to take
under the statutes in force at the time it is administered.

If such bond provide for notice to the creditors of debtor’s disclosure, but fail to
state how it shall be given, service upon one of the creditors is sufficient.

No appraisal of demands, disclosed upon a disclosure under a common-law bond,

is necessary, unless required by the terms of the obligation.

The record of the justices hearing such a disclosure held sufficient, though not
showing that they were disinterested, or why the creditor did not select one
of them, nor where they imet, nor that any disclosure was had.

Exceprions to ruling of Lane, J., of the superior coart.

Dzsr on poor debtor’s bond, given while R. S. of 1857 were in
force, but the citation was issued, and disclosure had, after the re-
vision of 1871 went into operation. The plea was the general
issue, with brief statement of performance of one of the alterna-
tive conditions of the instrument within the time limited therefor.
The bond did not state from what court the execation issued, and
there was a discrepancy between it and the execution in the
amount stated as costs. There was no evidence that the two jus-
tices who approved the bond were selected for that purpose, as
directed by R. S. of 1857, c. 113, §§ 22, 40 (R. S. of 1871, c.
118, §§ 24, 42). The debtor disclosed before two justices who al-
lowed him to take the oath, without having appraised certain notes
and demands disclosed by him, some outlawed and others worthless,
and all of little or no value.

No other record of the justices was put into the case, than the
filling up by them of the blank usually printed at the bottom of
a citation. This was thus filled :

CUMBERLAND, SS. March 21, a. p. 1871.
Samuel Clark and Ezekiel W. Mitchell having examined the
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above notification and return, and duly cautioned the said David
B. Brown, we have administered to him the oath or affirmation
allowed in the statute above referred to; and made out a certifi-
cate thereof in the form therein prescribed.

SaMueL CLARK,
Justice of the Peace and of the Quorum, selected by the debtor.

E. W. MitcuELL,

Justice of the Peace and of the Quorum, selected by the officer.

The execution, return thereon, citation and proof of service on
Gay, one of the creditors, and the justices certificate of discharge
in the form prescribed by law, were also put into the case.

Lane, J., ruled that it was a common-law bond, and that one of
its alternative conditions had been performed by the debtor taking
the oath nominated in the bond, and the plaintiffs excepted.

T. H. Haskell, for plaintiffs, argued that if this were a statute
bond, the debtor did not take the proper oath, and that the de-
mands disclosed should have been appraised ; if only good at com-
mon law, then in order to comply with the condition to *cite the
creditors,” all should have had notice of the ecitation ; that statute
service under a common-law bond was not enough. He made also
the other objections answered in the opinion.

Henry C. Peabody, contra.

Warron, J.  This is an action on a poor debtor’s bond. It was
tried by the judge of the superior court for the county of Cumber-
land, without the aid of a jury. The judge ruled as matter of law,
first, that the bond was good at common law ; second, that one of
the alternative conditions of the bond was fulfilled by the debtor’s
taking the oath therein nominated. To these rulings the plaintiff
excepted.

1. It is claimed that the bond should be treated as a good statute
bond. We think not. It was held in Gwilford v. Delaney, 5T
Maine, 589, that if the approval of a poor debtor’s bond does not
show that the justices approving it were selected according to law,
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the bond is good only at common law. In this case the bond does
not show that the justices were selected according to law. It does
not, in fact, show how or by whom either of them was selected.
The bond was, therefore, good only at common law, and the ruling
to that effect was correct.

2. It is claimed that notwithstanding the bond was given while
the Revised Statutes of 1857 were in force, yet, inasmuch as the
disclosure did not take place till after the Revised Statutes of 1871
went into effect, the oath and other proceedings should have been
under the latter. 'We think not. If the bond had been strictly a
statute bond this claim would be well founded. But it was held in
Randall v. Bowen, 48 Maine, 87, that where a debtor gives a bond
which does not conform to the statute, and is, therefore, good only
at common law, a forfeiture is saved if he takes the oath therein
named, notwithstanding a new statute, changing the form of the
oath, is in force before the oath is taken.

3. Itis claimed that notice to the creditors of the time and
place of the disclosure was not sufficient, because the citation was
served on only one of them. We think the notice was sufficient.
It was in accordance with the requirements of the statutes in force
when the bond was given; and also of the statutes in force at the
time the citation was served ; for, in this particular, no change in
the statutes has taken place. Under either, a service upon one of
the creditors, if there be more than one, is sufficient. R. S. of
1857, c. 113, § 24 ; R. S. of 1871, ¢. 118, § 27. We think it is
immaterial, so far as the service of citation is concerned, whether
the bond is a valid statute bond, or a bond good only at common
law. The bond being silent as to how the creditors were to be
notified, notice according to the statute in force at the time the bond
was given, and also according to the statutes in force at the time
the citation was served, was, in our judgment, sufficient.

4. Tt is claimed that the conditions of the bond have not been
fulfilled, because the debtor disclosed notes and accounts which
were not appraised and secured to the creditors, as required by the
statute. This claim would be well founded if the bond in suit



CUMBERLAND COUNTY. 73

Smith ». Brown.

could be regarded as a valid statuate bond. But it was held in
Clark v. Metcalf, 38 Maine, 122, that in fulfilling the conditions of a
poor debtor’s bond, which is good only at common law, the debtor
is under no obligation to perform any other of the statutory pro-
" visions than those named in the bond; and that a disclosure of
notes which are not appraised and secured to the creditor, as re-
quired by the statute, does not constitute a breach of the bond,
where no such appraisal and assignment are therein provided for.
No such appraisal or assignment is provided for in this bond.
None were therefore required in order to fulfill its conditions.

5. It is claimed that the record of the justices does not show
that they were disinterested, nor why the creditors did not select
one of them, nor where the disclosure was had, nor that any dis-
closure was had. The record is in all these particulars as full as
the record in Randall v. Bowen, before cited ; and as the record
was there held sufficient, we perceive no reason why this record
should not be held sufficient. We think it must be.

We have now examined all the objections to the rulings of the
judge of the superior court to which our attention has been called.
We think none of them are valid.  Ezceptions overruled.

Judgment for dqfeﬁdant.

ArrLETON, C. J.; Currine, Dickerson, and DaxvortH, JJ.,
concurred.

VOL. LXI. 6
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Nickerson v. Mills.

JonaTHAN NIckErsoN and others vs. Davip S. MiLLs.

‘Where a cause was brought before this court from the superior court of Cumber-
land county, under an agreement that if the jury would be authorized to find
a verdict for the plaintiff upon the testimony reported, the defendant was to be
defaulted ; otherwise the action to stand for trial; and the evidence showed a
conflict upon several questions of fact; this court refused to determine the case
and discharged the report. ArrLETON, C. J.; CUTTING, and DICKERSON, JJ.,
dissenting.

‘Whether or not it is proper to invoke the decision of this court in such cases,
where there has been no action of the superior court, and the report does not
present the rights of the parties, quere ?

On~ rEPORT from the superior court of Cumberland county.

As this court declined to act upon the report, any statement of
facts other than that contained in the dissenting opinion is un-
necessary.

Thomas B. Reed, for plaintiffs.

Wm. L. Putnam, for defendants.

Kent, J. If this case had been before us on report, with full
authority to determine it, with right to draw inferences, we might
have hesitated before giving a final judgment for either party.
But the agreement is that if we determine that the jury would be
authorized to find for the plaintiffs upon the evidence reported, the
defendant is to be defaulted ; otherwise, to stand for trial. Taken
literally, this would seem to mean, that, if a verdict had been ren-
dered for the plaintiff and we should not have set it aside as
against evidence, then the defendant is to be defaulted. 'We might
not do this, although we might be clearly of opinion that we
should have given a different verdict on the evidence, or a differ-
ent judgment if the case had been before us on report with jury
powers. We cannot think that the parties intended anything more
than that, unless we were satisfied that there was no possible case
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for defendant, and nothing proper for a jury, the case should stand
for trial. The agreement looks very one-sided, for if we were
clearly of opinion that the defendant was on the evidence entitled
to judgment, we could not render it, but the case must be sent
back for trial. But if we find that a jury would be authorized to
find a verdict for the plaintiffs, then defendant is to be defaulted
without any further hearing.

On examination of the evidence we find very considerable con-
flict of testimony. Several questions of fact are somewhat in
doubt.

1. Whether or not the defendant ordered a seine, which was
delivered to him or his agent, so as to make him a vendee, and
liable for goods sold and delivered. There seems but little doubt
of the fact that he did order the seine. 2. Ifan original bargain,
was it rescinded by plaintiffs, and defendant released from liabil-
ity. 3. Was it finally sold on a new bargain to Appley. 4. If
sold to Appley, was he then, as he says, a partner with Mills; and
there being no plea in abatement, may he not be held in this suit,
even if Appley, his partner, bought it. We indicate no opinion on
these points, because we do not think it our duty under the pecu-
liar aspect of the report to determine them. We have serious
doubts whether it is within the spirit and intent of the law regu-
lating the transfer of actions from the superior court to this ceurt,
to require us to pass upon a case like this, where there is no action
by that court, and no report of the case presenting the rights of
both parties for our decision. We think that justice requires us to
discharge this report. Report discharged.

DanrorTH, BArrROWS, and TarLEY, JJ., concurred.
Wavrrox, J., concurred in discharging the report.

ArrreToN, C. J.; Currine and Dickerson, JJ., dissented.

The Chief Justice drew the following dissenting 6pinion with
the assent of the other non-concurring justices.
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ArrrETON, C. J. This is an action of assumpsit on account an-
nexed for seine sold the defendant.

It appears, there was a firm of Appley & Mills, of which the
defendant was a member. As no plea in abatement has been filed,
the suit may be maintained against the defendant.

By the testimony of Appley the seine was to be furnished by
Mills. Appley testifies that he had the seine before receiving the
letters of his partner of July 14, 1870, and that it- went into the
possession of Mills. As there was a firm, and the books were kept
in the name of Appley & Mills, and the seine was in their hands
and used by them, no reason is perceived why they should not pay
for it. _

The defendant is not a witness. If he could controvert the
statements of his partner, it is to be presumed he would have done
s0. '

The case is submitted under the agreement that the defendant
is to be defaulted, if on the foregoing evidence the jury would be
authorized to find a verdict for plaintiffs; otherwise, to stand for
trial.

The parties had a right to make their own agreement. In the
one made there is nothing unusual or peculiar.

If the plaintiff has made out a case, a default is to be entered.
We think he has, and that a default should be entered.

Defendant defaulted.

Currine and Dickersow, JJ., concurred.



CUMBERLAND COUNTY. / 7

Quinby v. Frost.

THoMAS QUINBY, in equity, vs. JouN Frost and another.

Will, construction of. When real estate is to be applied in payment of debts.

" Ordinarily, the personal estate of a decedent is to be first applied in payment of
his debts before resort is had to the realty; but real estate may be sold for this
purpose without having used any part of the personal, where this course is ev-
idently necessary in order to carry out the intent of the testator, as gathered
from the whole of his will, though such sale be not expressly directed by any of
its particular provisions.

In EquiTY.

This is an amicable bill in equity, brought by Thomas Quinby,
executor of the will of late George Frost, to determine the true
construction of that instrument. The testator left real estate val-
ued at nearly $20,000, its value consisting mainly of the wood and
timber thereon, being the premises upon which he resided with his
brother and sistérs up to the time of his death. He and they were
unmarried. He made his will July 8, 1859, and died August 13,
1865, aged eighty years. His sister Joanna was then 82, Abigail
was 65, and his brother John (since deceased), 58. After the
death of George Frost, it was found that his personal estate was
bai'ely sufficient to pay his debts, and that it was inadequate to the
payment of debts and administration expenses. The particular
question which the parties desired to have determined was, wheth-
er or not the executor should apply the personal estate to the pay-
ment of debts, or whether it should be kept intact, and its income
applied to the use of the cestuis que trust named in the first and
second clauses of the will, and the real estate be sold to pay debts,
etc. Samuel Jordan was originally named as executor and trustee,
but upon his declination the complainant succeeded to those trusts.

The first and second items of the will are these:

“First. My will is, that all my just debts and funeral charges
shall, by my executor hereinafter named, be paid out of my estate,
as soon after my decease as shall by him be found convenient.
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“Second. T give, devise, and bequeath, to Samuel Jordan, of
Westbrook, aforesaid, now the Post-master of the city of Portland,
Esquire, and his heirs, all my estate, both real, personal, and
mixed, upon and for the trusts, intents, and purposes, and with and
subject to the powers and provisions hereinafter mentioned and ex-
pressed of or concerning the same; that is to say, upon trust to
pay the interest money, growing, arising, and by him (said trustee)
received from the personal property and securities I may leave at
my death in equal third parts to my two sisters, Joanna Frost and
Abigail Frost, and my brother, John Frost, said interest to be paid
them annually, share and share alike, during their natural lives,
and upon the death of either of them, his or her share is to be
paid to the survivors, and upon the death of two of them the
whole interest money 1s to be paid to the survivor during his or
her natural life, in manner above provided. Any and all the real
estate of which I may be seized or possessed as my property at the
time of my death, I order my said trustee, and authorize him to
sell, disposc of, and convey, when and as soon as he shall deem
proper for the interest of all concerned, at his sole discretion, and
according to his own best judgment, and on credit with security, or
for money, as he shall deem best. The proceeds of said sale I will
and order my said trustee to dispose of and pay over in the follow-
ing manner, to wit: to the children of my cousin, Nancy Seal,
namely: Ellen Ward, Eunice Quinby Jordan, Mary Jane Porter,
Thomas Seal, and William F. Seal, one thousand dollars each, and
to John S. Seal and his wife the interest of one thousand dollars
during their lives and during the life of the survivor of them; said
interest to be paid annually, and on the decease of both husband
and wife, I will and order my said trustee to pay the principal sum
of one thousand dollars to their children.

I further will and order my said trustee to pay to Elizabeth S.
Bennett, wife of Moses Bennett, Susan L. H'ooper, wife of Robert
Hooper, Catherine M. Rolfe, wife of Benjamin Rolfe, Andrew T.
Clark, Thomas S. Clark, John M. Clark, and Charles Henry
Clark, all children of my cousin, Elenor Clark, Sarah Norris,
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daughter of my late cousin, Catherine Mahan, Jane S. Quinby,
wife of Thomas Quinby, Emeline Hunt, wife of Henry Hunt,
Frances E. Hobson, wife of Isaac Hobson, and Henry M. Brewer,
all children of my late cousin, Jane Brewer, the sum of one thou-
sand dollars to each and all of them ; provided always, that said
legacies of one thousand dollats each are not to be paid until the
death of my said two sisters and brother, one and all of them.

« Until the aforesaid real estate shall be sold by my said trustee,
as aforesaid, in the manner herein provided, I will and order him,
my said trustee, to pay the income of said real estate to my two
sisters and brother, in equal shares, and upon the death of one or
more of them, to the survivors or survivor. Or should my said
sisters or brother elect or prefer, I will and order him, the said
trustee, to permit them or either of them to possess and occupy,
reside upon, cultivate, and enjoy the same during their natural
lives, and the natural life of the survivor or survivors; provided
said real estate should so long remain unsold, and provided no strip
or waste be made thereon.

«And upon the sale as aforesaid of said real estate, I willand or-
der said trustee to pay my said sisters and brother, during their
natural lives, and to each of them annually, the sum of three hun-
dred dollars.

«T farther will and order my said trustee, after the death of my
said sisters and brother, and after the payment of all said legacies,
and after paying him a full, generous, and ample compensation,
both as trustee and executor of this my will, the rest of my estate
remaining undisposed of to the trustees of the Westbrook Semina-
ry, for the use of said Seminary.” '

Nathan Webb, for complainant, submitted the case without ar-
gument.

Howard § Cleaves, for respondents.

The complainant asks the aid of the court, by construction of
the will of George Frost, to enable him to execute the trusts com-
mitted to him, as executor and trustee, by such will.
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<

The intention of the testator must govern in the construction of
his will, and should be the guide to his testamentary trustee and
executor in executing the trusts.

The payment of the debts of the testator and funeral charges is
enjoined in the first item of the will: To *“be paid out of my es-
tate,” as soon after the decease of the testator as the executor
might find it convenient.

But as these debts and charges were found to amount to as much
or more than the personal property, the plaintiff, executor, seems
to doubt as to from what portion of the estate he shall raise the
funds to pay such debts, etc.

It is evident that the testator intended that his debts and funeral
charges should not be a charge on his personal property, for that
he designed in specific terms to be kept during the lives of his sis-
ters and brother, as a fund of which they were to receive the an-
nual income, in the manner and order as stated in the will.

Were it otherwise, and if the executor could appropriate the
personal property and securities to the payment of such debts and
charges, then he could defeat the intentions of the testator, in re-
spect to the all-important and vital trust for the benefit of his sis-
ters and brother.

These, it may be remarked, were all quite aged, poor, penniless,
and with no ability to support themselves, and dependent upon the
estate of the testator for support, after his death.

The testator was an aged man, and never married, but was re-
garded as wealthy, owning property to the amount of $25,000 to
$30,000. The sisters were never married, and always resided
with their brother, the testator. John Frost, their brother, mar-
ried late in life, had no child, had lived with the testator most of
his life, and was in feeble health, and has since died. The real
estate was the old paternal homestead. It yielded no income, con-
sisting of an old worn-out farm, and adjoining pine timber land—
the timber constituting the principal value, and in fact being very
valuable, but yielding no income.

The provision made by the testator respecting the income of the
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personal property in trust, for the benefit of his sisters and brother,
was, therefore, dominant and imperative, and left nothing to the
discretion of the executor and trustee which might by possibility
defeat or impair it.

It was the duty, therefore, of the executor to appropriate a por-
tion of the real estate to the payment of the debts and charges, in
order to sustain the first and most important trust for the benefit
of the sisters and brother.

KexT, J. A testator may order his debts and the expenses of
administration to be paid out of his personal, or out of his real es-
tate, or out of both, or out of any particular piece or parcel.
When he makes no distinct provision as to the specific kind of
property, the general rule is understood to be that the debts shall
be paid out of the personal property. But this rule is subject to
the other well-established rule, that the will of the testator must
govern, and that this will, or intention, may be gathered from the
provisions of the whole testament, and may be inferred from the
nature of the legacies, or devises, and the manifest object and pur-
pose of the testator, and from all the circumstances of the case.

In this case, it is evident that the leading and controlling idea,
purpose, and will of the testator, was to make sure and certain
provisions for his two sisters and his brother, who lived with him
on the farm, the real estate devised, and all the real estate of the
testator. His first item is this: * First—My will is that all my
just debts and funeral charges shall, by my executor hereinafter
named, be paid out of my estate, as.soon after my decease as shall
by him be found convenient.” )

He then devises and bequeaths to a trustee (the executor also)
all of his estate, real, personal, and mixed, without limitation or
qualification, and without any allusion to the payment of his debts.
He directs his trustee to pay to his two sisters and brother, in equal
third parts, the interest money received * from the personal prop-
erty and securities I may leave at my death, during their lives,
and the life of the survivor or survivors.” ‘We have here a clearly
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manifested intent, that these relatives should have the income of
all the personal property during their lives. It turns out that the
debts are nearly equal to the whole value of the personal property.
Must the debts be paid from this property thus in the will devoted
to the support of his aged relatives, and his sisters and brother?
" Was this the intention of the testator when he provided that his
debts should be “ paid out of his estate ?” .

The provisions of the will in relation to the real estate lead to
the same conviction as to the intent of the testator. The trustee
has the whole estate devised to him, with power at his pleasure,
and according to his best judgment to sell it all for cash or on cred-
it. Out of the proceeds he orders a number of legacies of one
thousand dollars each to be paid. But he has here carefully pro-
vided for the same three relatives, as first to be considered. Un-
til a sale of the real estate, the whole income from it is to be paid
to the brother and sisters. Or, if they prefer, they are to occupy
and enjoy the same real estate, without charge. In case of sale,
before any of the legacies of one thousand dollars can be paid, after
a sale of the real estate, the same brother and sisters are to be paid
each three hundred dollars annually, out of the money realized
from the sale of the land.

The Westbrook Seminary is made residuary legatee,

On a full consideration of the whole tenor and spirit of this will,
we are satisfied that it was the intention of this testator to place
the whole of his personal property as a fund for the support of his
aged near relatives, and that the whole should remain intact and
undiminished, for that purpose. We think the estate named in
the first item, from which the debts were to be paid, was the real
estate, and that it should be charged to such real estate, or to the
fund created by its sale. We refer to the case of Fenwick v.
Chapman, 9 Peters, 471, in which is found the principles of law
before alluded to, and numerous cases cited. The decree, there-

- fore, is, that the true construction of the will of George Frost on
the point presented in the bill is, that the debts and funeral ex-
penses named in the first item of the will are to be wholly paid out
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of the real estate, or from the proceeds of the sale thereof, and
that the personal estate is to be retained and the income thereof
applied to the use of the cestuis que trust named.

Avrpreron, C. J.; Warrox, Dickersox, and DaxrorTH, JJ.,
concurred.

James C. SueriDAN and another vs. DaN. CARPENTER.

Note, construction of. Money had and received, when it lies.

A note signed ‘““A. B., Treas. for St. Paul’s Parish,” is the note of the parish. A
material alteration of a note, in the hands of an indorsee, without the knowl-
edge of the indorser, discharges the latter.

An indorser, ignorant of facts accruing subsequently to his transfer of the indorsed
note which operate to discharge him from liability thereon, paying its amount
to the holder, upon discovery of such facts, can recover the sum so paid in an
action for money had and received.

An offer to return the note to the defendant, made at the trial, is sufficient.

Ox ExceprIONs to the ruling of Goddard, J., of the superior
court of this county.

Assumpsit, to recover $372 paid defendant under mistake of
facts. Plaintiffs were indorsers of a note by them transferred to
defendant, which, at the time of such transfer was signed thus:
“ John T. Hull, Treasurer of St. Paul’s Parish.”

Some time after its purchase by defendant, but before its matur-
ity, Mr. Hull called at defendant’s office and asked to see the note,
which was handed him. Hull swears that, looking at it, he re-
marked to defendant: “I understand, the way this is written, it
is not a parish note; if you will allow me to alter it, to make it as
it should be, I will do so.” That defendant replied, “I want it
right;” and thereupon Hull altered it by making the word ‘‘of” in
the signature into the word “for,” and adding at the end of the
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word *¢ parish” the words “duly authorized,” so that the signature
was thus made to read, * John T. Hull, Treasurer for St. Paul’s
Parish, duly authorized.”

Carpenter testified that Hull, after taking the note, said nothing,
but altered it without his knowledge or consent. At maturity the
note was dishonored, the parish being insolvent, and suit was
brought by Carpenter against plaintiffs, by writ from this court,
1870, which was settled Nov. 28, 1870, by payment of $372 for
note, interest, and costs, by plaintiffs to defendant’s attorneys. At
the tri#l plaintiffs’ attorneys tendered defendant the altered note,
which they‘ had not done before.

Touching controverted questions of facts, the judge of the supe-
rior court found as follows :

That defendant never informed plaintiffs, or either of them, of
the alteration made by Hull, and that plaintiffs paid defendant the
$372 Nov. 28, 1870, without any knowledge or suspicion that any
alteration had been made.

That St. Paul’s Parish was, at the time of the alteration, hope-
lessly insolvent and bankrupt, and that its condition was at that
time well known to Hull, the treasurer, but was unknown to
plaintiffs, or to Carpenter.

“And the evidence in the case, and particularly that of Hull,
satisfies me that after Hull signed the note in question, and before
he altered it, he had ascertained that he was in danger of being
held personally liable at law on notes similar in form to the one in
question (whereof he had put large numbers in circulation) ; that
his sole design in calling on defendant was to effect an escape from:
such danger; that his language to defendant was carefully con-
trived so as to awaken defendant’s apprehensions that there might
be a technical defect in the note, or signature, which was liable to
defeat the defendant’s security, and thereby to induce defendant to
consent to the change therein proposed by Hull for the ostensible
purpose of strengthening defendant’s security, but which had the
precise effect desired and contemplated by Hull, and studiously
concealed by him from defendant, viz.: Hull’s exoneration from
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the legal risk apprehended by him ; that Hull well knew that de-
fendant’s consent could not be obtained except by a concealment
of his (Hull’s) main purpose, and for that reason, and with that
design, the more effectually concealed that purpose, by the pro-
fession of an anxiety on his part to render defendant more secure ;
that by said concealment, contrivance, and misrepresentation, Hull
did obtain defendant’s consent to said alteration, neither defendant,
nor either of the plaintiffs, having at that time any knowledge or
suspicion of Hull’s real purpose.”

That at the time of the negotiation of the note by plaintiffs to
defendants, neither of them knew of the insolvency of St. Paul’s
Parish, and all supposed it was a parish note, good only against
the parish, and Hull so supposed when he gave it; “but I do not
find whether, at the time Hull gave the note, he knew of the in-
solvency of the parish, although I am strongly inclined to that
opinion.” ,

“And I find that the consent of the defendant to the alteration
of the note was fraudulently obtained by Hull, so far as it is a ques-
tion of fact, that is to say, I find that Hull’sconduct, in my opinion,
so far as the question is one of fact, amounted to fraud in this, that
while Hull so skillfully framed his language as to avoid the state-
ment of any direct falsehood, it being literally and exactly true
that he understood that the note as written was not good against
the parish, and that he wished to alter it so as to make it good
against the parish, he deceived and misled defendant, who confided
in him, in that he did not state the material truth that he under-
stood the note as written was good against him, Hull, thereby per-
suading defendant to consent to a change whereby he lost security
against Hull, who was well known to defendant to be perfectly re-
sponsible, and to substitute therefor a paper security against a cor-
poration known by Hull to be utterly worthless, besides obtaining
temporarily with defendant the credit of that disinterested benevo-
lence and self-abnegation which, so far as my observation has ex-
tended, has unhappily hitherto proved as rare in the official finan-
cial operations of officers of parishes, as it is consistent with the
doctrines said corporations are designed to inculeate and illustrate.”
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And the justice of the superior court ruled, as matter of law, on
the foregoing findings of fact :

I. That the alteration of the note was material, and changed
the note from a personal note of Hull to a mere parish note.

II. That Hull’s conduct amounted, on the facts and findings, to
legal fraud, so far as it is a question of Jaw.

III. That defendant’s consent to said material alteration having
been obtained from him by fraud of Hull is void as between de-
fendant and Hull, and would afford Hull no defense to a suit by
defendant against him on the note.

IV. That inasmuch as defendant did not communicate the fact
of such material alteration to plaintiffs, and plaintiffs never, in fact,
had any knowledge thereof until after payment of the $372, Nov.
28, 1870, plaintiffs were thereby allowed by defendants to pay the
same under a mistake of material facts, which were known to de-
fendant and unknown to plaintiffs.

V. That the alteration and the fraud both being unknown to
plaintiffs when they paid defendant’s attorney the $372, plaintiffs
are entitled to receive back the same in this action with interest
from the date of the writ. '

VI. And I ruled at the trial, at defendant’s request, that evi-
dence offered by plaintiffs to the effect that a suit had been com-
menced by them against Hull since the payment of the $372 by
plaintiffs to defendant’s attorneys, and before the bringing of this
suit upon the note in question, had been entered * Neither party
no further action to be commenced for the same cause” on the
docket of this court after the discovery of the facts disclosed in this
suit, prior to the bringing of this action, was inadmissible, and it
was excluded. And upon the requests desired by defendant’s at-
torney in matter of law, I rule, (1) That the note was originally,
and before alteration, the personal note of John T. Hull. (2)
That as altered it expresses no personal liability of Hull, but only
a parish liability. (38) That although Carpenter, by proof of
fraud on Hull’s part in obtaining defendant’s consent to the altera-
tion, may, in a suit against Hull on said note, be able to defeat the

.
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effect which Hull designed, viz., Hull’s release from personal lia-
bility thereon, yet this fact does not of itself constitute a defense to
this action. (See rulings IIT and IV.) (4) That a previous
return or tender of the note was not essential to the commence-
ment of this suit. (5) That plaintiffs are entitled to recover
back the entire amount which they were required to pay defend-
ant’s attorney Nov. 28, 1870, including the $12.00 costs. (See
ruling V.) .

¢After hearing the evidence and arguments of cach party, and
considering the same, I decide that said defendant did promise in
manner and form as said plaintiffs have declared against him, and

' I award damages in the sum of $384.96.”

To the foregoing rulings in matters of law, numbered I, IV, and

V,and 1, 2, 8, 4, and 5, the defendant excepted.

Thomas B. Reed, for plaintiffs.

The alteration of the note was material, changing it from the
personal note of Hull, to a mere parish note. Sturdiant v. Hull,
59 Maine, 172; Ballow v. Talbot, 16 Mass. 461. This action
proper to recover back money paid under ignorance of facts, sup-
pressed by payee. 1 Chitty on Pleading, 855 ; Morton v. Marden,
15 Maine, 46.

Josiah H. Drummond, for defendant. A

The costs of suit paid by Sheridan should not have been includ-
ed in the damages.

The change of note, made without plaintiff’s consent, did not
affect Hull’s liability to them, if paid by them, and was, therefore,
as to them, immaterial.

The note continued to be that of Hull, the change not affecting
his liability at all. Morell v. Codding, 4 Allen, 403; Long v.
Colburn, 11 Mass. 97; Packard v. Nye, 2 Met. 47 ; Bradley v.
Boston Glass Manf. 16 Pick. 847.

The note should have been returned to defendant before suit
brought. Martin v. Roberts, 5 Cush. 126 ; Tisdale v. Buckmore,
33 Maine, 461.
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ArrreroN, C. J. Upon the note, as originally signed, the
maker, Hull, was personally liable. Sturdivant v. Hull, 59 Maine,
172,

The note, while in the hands of the indorsee, was allowed, with
his consent, by the maker. But the presiding justice found that
such consent was obtained by the fraud of the maker. It seems
that the holder of a bill cancelled by mistake can recover against
prior indorsers. So, if the cashier of a bank, through mistake,
cancel a note due to the bank, it does not affect the right of the
bank to recover. 2 Parsons on Notes and Bills, 564. So, if the
alteration were fraudulently made, the party committing such
fraud will not be permitted to take advantage of it to the injury of
the holder.

" But the alteration of a note by the maker, after its indorsement,
if material, and without the consent of the indorsee, discharges
him. Waterman v. Vose, 43 Maine, 504.

The alteration in this case was material. As the note was,
when indorsed, the maker was personally liable. The note as al-
tered was signed by John T. Hull, treasurer for St. Paul’s Parish,
duly authorized. The meaning of the parties is to be gathered
from the note itself. The note is signed by the treasurer, for St.
Paul’s Parish. To do this, he was duly authorized. The parish
must be bound by the act of its treasurer, which was duly author-
ized and which was for the parish. Signing for the parish, he con-
tracts in their behalf. In Morell v. Codding, 4 Allen, 403, the
note was signed by certain individuals without their describing
themselves as committee, or that their signature was for the Bap-
tist Church in Lee. The signers in the body of the note say ¢ we
the prudential committee for and in behalf of the Baptist church in
Lee, agree to pays” ete. ¢ We are brought to the single inquiry,”
says Dewey, J., “whether the words ¢ for and in behalf of the Bap-
tist church in Lee,’ found in the body of the note, change its char-
acter. Had these words immediately preceded or followed the
names of the signers, with the ¢by’ or ¢for,’ it would have been
the promise of the Baptist church in Lee.” In the present case
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the altered note is signed *for St. Paul’s Parish,” and so to sign
the treasurer was ¢ duly authorized.” The signing binds the
parish.

The alteration, being material and without the knowledge or
consent of the indorser, he is absolved from liability. ~As indorser,
he paid the amount for which he was liable in entire ignorance of
facts operating as his discharge. The money in the present case
was paid under a mistake of facts and can be recovered back, for
the plaintiff was in no fault. Norton v. Marden, 15 Maine, 45.
The finding of the facts by the justice presiding is conclusive on
the parties.

It is not necessary to consider or discuss the sixth ruling of the
justice presiding, inasmuch as the counsel for the defendant has
taken no exception thereto.

This is not the case of a rescision of a contract. It is simply to
recover money paid under a mistake of facts and of legal right. It
was enough that the plaintiff offered to return the note of Hull at
the time of the trial. Fxceptions overruled.

Curring, DickersoN, Barrows, and DawxrorTH, JJ., con-
curred.

Erizasera W. STevEens, administratrix, etc., in equity, vs.
ALEXANDER BURGEss and. others.

Trusts under a will—construction of.

‘Where the income of all real estate is devised to the widow, she is entitled to that
accruing from subsequenﬂy purchased land; this going to her under such de-
vise instead of to the residuary legatees.

If land of which the income is devised be unproductive, the executor will not be:
authorized to expend any of the funds devised to the residuary legatees in an
attempt to make-it produce an income.

The executor, having no special authority by the will to sell the real estate, cannot
make sale of it without the consent of the residuary legatees, or license from
this court, which will not be granted where the personal assets are amply suffi-
cient to pay the debts and meet all the calls of the will.

VOL. LXI. 7
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A bequest is payable presently unless some other time be specially fixed for pay-
ment. The executor has no authority to pay from the general funds of the es-
tate the expenses of taxes, repairs, etc., upon real estate devised in trust and in
the occupancy of the widow as cestui que trust; nor is any partof such expendi-
tures to be borne by the trust to which the proceeds of such real estate are
eventually to be devoted. The occupant must pay them..

A person to whom a specific sum, being not more than one-seventh of the whole
estate, is devised for particular purposes, must give the bond required of testa-
mentary trustees by R. 8., ¢. 68, § 1, before he can receive such sum; though he
be charged with no other trust than its reception and expenditure, to accomplish
the desired end, “‘at his discretion.”

A bequest evidently incomplete is void.

A bequest of “‘one-third of the personal property’” conveys that fractlon of it in
gross, without any deduction for payment of debts, ete.

BiLL IN EQUITY.

This is an amicable bill broucrht to obtain a construction of the
will of late J. Ignatius Stevens, by his widow and administra-
trix, with the will annexed, the executor named therein declining
the trust.

The widow is in the occupancy of the two parcels of real estate
named in the third clause of the will. Counsel stated that the
Ring farm was probably purchased after the will was made. The
case was heard upon the statements of the bill without answer, and
no other proofs than the will and codicil, the material parts of
which are below stated. By the inventory of the estate as re-
turned to the probate court, the property and assets appear to be . .
as follows :

Real estate—

Dwelling-house and lot, Gorham, $2,500 00
Lot “ opposite” the house, 1,000 00
Ring farm in Gorham, 2,000 00
Total real estate, $5,500 00

Personal estate— ‘
Goods and chattels, 684 05
. Rights and credits available, 17,831 56

$18,515 61
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The general administration of the estate was commenced in the
year 1869, after the determination of an appeal taken upon a con-
testation of the will,

The complainant further states that the dwelling-house and ap-
purtenant buildings on the dwelling-house lot are quite old, and
have required since the decease of the testator large outlays for
repairs ; and that the amount likely to be required hereafter to be
expended annually for repairs, insurance, and taxes on the same,
is more than the current use and value of the premises to a life-
tenant. o
She further states that the lot opposite the house is a parcel of
orchard and tillage land, of about ——— acres only, and is of very

small annual value for any purposes to which it can be devoted un-
der the testamentary conditions now in question.

The complainant supposes, according to her present information
and belief, that all the direct money bequests and specific legacies
of the will can be fully paid out of the personal property, or out of
real estate specifically applicable thereto, without any other resort
to the realty, and that the Ring farm will eventually fall to the re-
siduary legatees. But she says that this cannot certainly be
known in the present stage of the administration and during the
pendency of the questions sought to be solved in the present pro-
ceeding. Meanwhile she says that the Ring farm is of such char-
acter as to soil, and in such unimproved condition that it cannot,
without much difficulty and expense, be made to yield any net re-
turns in the present state of the title,—it appearing, as the com-
plainant is advised, that the eventual right of the residuary legatees
may be subject to an intervening life-estate in the widow. And
the complainant alleges that it will be for the interest of ail con-
cerned that the Ring farm be sold under a decree of this court in
the present proceeding, if the same can Jawfully be done, and she
prays that the court will inquire thereon and make such decree,
and order the proceeds of the sale of the same to be held and ap-
plied as the interests of the several parties who may be entitled
therein shall require. '
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And thereupon, as she is advised, the complainantrespectfully
states the following inquiries, for interpretation and instructions to
be given by the court.

1. Whether under the third and fourth clauses of the will, and
the third clause of the codicil, the widow, as such, takes any inter-
est in the Ring farm, or is entitled to any income from the same ?

" 2. Whether the plaintiff, in her capacity as administratrix, is
entitled and required to make any expenditures from the general
funds of the estate, for the purpose of carrying on or improving the
Ring farm, or in attempting to obtain productive income from the
same, whether for the use of the widow, or for the use of those en-
titled in the residuary ?

3. Whether, pending the settlement of the estate, the objects
and purposes of the will, in respect to the persons who may be de-
termined to be beneficially interested in the Ring farm, can be ef-
fected and carried out by a sale of the farm, and the investment of
the proceeds for the use of those entitled? And whether the
court can effect such objects by a decree in the present cause, with
or without the consent of the residuary legatees ?

4, Whether the bequest of $3,500 made in the fourth clause of
the codicil, to the Rev. Alexander Burgess (who is also a residuary
legatee, and one of the defendants), is payable presently out of the
general money funds of the estate, or is only to be realized and
paid hereafter out of the sale of the real estate mentioned in the
third clanse ?

5. Whether the administrator of the will is authorized, under
the third clause of the codicil, to provide out of the general funds
of the estate for the payment of taxes, repairs, and insurance on
the real estate, mentioned and devised in trust by that clause, or
for any part of the same ?—the plaintiff praying, that if it shall be
so held, the court will advise and instruct her how much may be
so applied, and what part of the capital of the estate may be set
aside and held as a trust fund to supply the means of defraying
such charges?

6. Whether, under the true construction of the will, any part of
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such charges can be required to be borne by the trust, to which the
proceeds of the said real estate are eventually to be devoted ?

7. Whether in case it shall be adjudged that the said legacy of
$3,500 to Rev. Alexander Burgess is payable presently, the plaintiff
will be authorized to pay the same to him, until by proceedings in
the probate court he shall be qualified as a trustee to accept the
same ?

- 8. Whether the second clause of the codicil is of any effect?
And if any, what is the legal interpretation of the same ?

9. Whether, under the third clause of the will, the widow is en-
titled to one-third of the gross personal property which the testator
owned at the time of his decease, or only to one-third of the net
personal, after the payment of debts and charges of administration ?
And whether, in either case, one-third of the chattel property or
one-third of its money value is to be taken, to make the whole
third given to the widow ?

COPY AND ABSTRACT OF THE WILL,

[Parts within quotation marks are literal copies.]
PREAMBLE.

1. .. . “I will my body to be buried in my own lot, in the
grave-yard in the town of Gorham.” . . .

2. Directs payment of debts. *“And I desire my executor to
have erected and placed in my lot and over my body, a monument
of as large a size as can be procured for five hundred dollars, and
I hereby bequeath that sum to him for that purpose. A design for
this monument, with inscription. and epitaph, will be found with
my effects in the iron safe. I desire that after my burial in my
own lot, and my wife, if she shall so desire, no other person may be
there buried forever after.”

8. «“To my wife, Lizzie W. Stevens, I give and bequeath one-
third of all the personal property of which I may die possessed,
and the income of one-third of all the real estate which I may
own at the time of my decease, except as specified in the next ar-
ticle.”
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4. “To my wife, Lizzie W. Stevens, I devise and bequeath the
use of my house and the lot on which it stands, and the use of the
furniture, pictures, curiosities, glass, tools, nautical instruments,
charts, maps, books, chronometers, watches, silver plate, diplomas,
family records, liquors, stuffed birds, urns, vases, clocks, and all
other things belonging to me, in the house at the time of my death,
except the iron safe with its contents, so long as she shall remain a
widow, any of which articles can be used at her discretion, but not
to remove any of them from the house, and leave the house and
things in the good order in which they now are, except such arti-
cles as are hereinafter mentioned.”

5. Relates to a previously deceased son.

6. Revoked. Devise to executor in trust, of a lot of land, part
of lot “ opposite my house,” and a sum of money, for the objects of
a church to be there erected.

7. Revoked. Devise to executors his dwelling-house and lot in
trust, first for his wife during widowhood, as above provided ; sec-
* ond, then to convey it to a religious society to be formed, and if no
- such society, to rent it, and apply the income to charitable and re-
igious objects named.

8. Revoked. * For the purpose of carrying out my intentions,
as expressed in the preceding articles,” gives to executor two thou-
sand dollars in trust. “1st, to keep the iron fence around my
grave-yard lot in good repair, and the monument and grave-stones
in their proper places, and the lot and graves therein from being
desecrated forever. 2d, to pay the taxes on my house and lot, to
keep the house insured properly, and tightly shingled, painted, and
the underpinning painted, the windows glazed and blinded, in fine,
to keep the house in the same general state of repair in which it
now is, and the fences also in good order.” 3d, provides for re-
building if the house shall be burned, and when the house shall be
conveyed, as provided in article seventh. The fund of two thou-
sand dollars, as provided in this article (*“except the sum of five
hundred dollars™) shall be paid over to a parish named. ¢ But
said sum of five hundred dollars shall be retained and held by my
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executor in trust for the purpose named in the first item of this
article.”

9. Revoked. In case no society shall be formed as contemplated
in the sixth article, the executors to sell the lot and pay over the
proceeds to a parish named.

Clauses from 10 to 15 were bequests to charitable and scientific
societies, and to several individuals, of money and chattels; the
eleventh being for the support of a school at Hull’s Cove, Mount
Desert.

16. If the executer shall decline or resign, ¢ and at his death, I
desire that his successor shall be appointed by the judge of probate
for the county of Cumberland, and so on forever, when any vacan-
cy happens in the execution of said trust.” '

17. Revoked. Bequest of residuary.

18. Appoints William Hammond * the executor of this will, and
trustee under its provisions,” with a personal legacy to him.

In testimony whereof, etc., Aug. 24, 1866.

COPY AND ABSTRACT OF THE CODICIL.

[Parts within quotation marks are literal copies.]

PREAMBLE.

1. Revokes articles six, seven, eight, nine, so much of article
fifteen as relates to an individual legatee there named, and article
seventeen, of the will. ‘

2. «I bequeath to my executor, and his successor as a trustee,
the sum of five hundred dollars, the income to be applied to keep
the iron fence around my "’ (so ends in the original). -

8. «I give and bequeath to my executor the house in which I
live, and the lot on which it stands, and the lot of land opposite my
house, extending to Fort Hill road, to him and his successor, to be
held in trust for the use of my wife, Lizzie W. Stevens, in lieu of
dower, as long as she shall remain my widow, and then to be sold
‘to the best advantage by him, and the proceeds disposed of as pro-
vided in the next article.”
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4. I bequeath to Rev. Alexander Burgess, D. D., late pastor
of Saint Luke’s Parish, in Portland, the sum of three thousand five
hundred dollars, for the following purposes :

“ First. One thousand dollars to be invested by him, the income
of which to be applied in alms to the poor of St. Luke’s Parish
aforesaid. :

¢ Second. One thousand dollars to be ‘paid over by him to the
Bishop of the Diocese of Maine (Episcopal), to be held by him
and his successor, and the income applied at his discretion for
some Episcopal clergyman to perform divine services in the school-
house erected and presented by me to Hull’s Cove school district,
Mount Desert, at such times in the year as may be practicable and
desirable.

“Third. The residue, together with the proceeds of the sale of
my house and the lot named in the preceding article, which my
executor is hereby directed to pay over to said Burgess for the pur-
pose, to be applied by said Alexander Burgess at his discretion, to
commemorate in Maine the name, virtues, and exalted character
of his noble brother, the late Bishop George Burgess, of the Dio-
cese of Maine, in such manner as he thinks would have been in ac-
cordance with the desire of the good Bishop.”

5. “All the rest and residue of }n_y’ property of every nature I
devise and bequeath, in equal shares, to my wife Lizzie W. Stev-
ens, Alexander Burgess aforesaid, Arthur M. Benson, Fred. W.
Chadbourne, Leonard J. Thomas, and Orient H. Carpenter, of
- Mount Desert, and to”’—

In testimony whereof, etc., February 21, 1867.

Josiah H. Drummond, solicitor for complainant.
Bradbury § Bradbury, for L. J. Thomas.
Howard § Cleaves, for Alex. Burgess and others.

Warron, J. To the several inquiries propounded in the plain-
tiff”’s bill we answer:
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1. That the widow is entitled to the income of one-third of the
Ring farm. The third clause of her husband’s will gives it to her,
and there is nothing in any other clause of the will or codicil
which nullifies the gift.

2. That the administratrix is not required nor authorized to ex-
pend the funds of the estate, which would otherwise go to the re-
siduary legatees, for the purpose of carrying on or improving the
Ring farm, or in attempting to obtain productive income from the
same.

3. That, in the present condition of the estate, the personal as-
sets being apparently amply sufficient to meet all the calls in the
will, the court declines to give the administratrix authority to sell
the Ring farm, without the consent of the other residuary legatees;
and the court is of opinion that she cannot sell it without such au-
thority or consent.

4. That the bequest of $3,500 to the Rev. Alexander Burgess is
payable presently, or as soon as he is qualified to receive it.

5. That the administratrix is not authorized under the third
clause of the codicil, nor under any other clause of the codicil or
will, to provide out of the general funds of the estate for the pay-
ment of the future taxes, repairs, and insurance, on the real estate
devised in trust by the third clause of the codicil, or for any part
of the same, while it is occupied by the widow for her own use and
benefit, as cestu? que trust or beneficiary. It is clear that the tes-
tator did not intend to charge his estate with such an incumbrance,
for he expressly revoked that clause of his will in which such a
provision was made. We think the court would not be justified in
inserting in the testator’s will by construction what he expressly
expunged. The court, therefore, declines to authorize any sum to
be set apart for these purposes.

6. That no part of such charges can be required to be borne by
the trust to which the proceeds of the said real estate are eventual-
ly to be devoted. While the widow occupies as beneficiary she
must pay the taxes and keep the premises in repair at her own ex-
pense ; and there seems to be no doubt that her share of her hus-
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band’s estate under the will, will furnish her with means amply
sufficient to enable her to do so without inconvenience.

7. That the Rev. Alexander Burgess will not be authorized to
receive the $3,500 bequeathed to him in trust until he has given
the bond required of testamentary trustees by the laws of this

- State. R.S.,c.68,§1.

8. That the second clause of the codicil is void, for incomplete-
ness and uncertainty.

9. That under the third clause of the will the widow is entitled
to one-third of the gross amount of the personal property of which
her husband died possessed ; that she is not limited to one-third of
what will remain after payment of the debts and charges of admin-
istration. She is entitled to one-third of the goods and chattels,
and to one-third of what shall be realized from the rights and
credits. Bardwell v. Bardwell, 10 Pick. 17.

Such, in our judgment, is the true construction of the will, and
the parties are entitled to a decree accordingly.

In our judgment this is not a case where either party should re-
cover costs. Bill sustained. Decree to be en-

tered as stated in the opinion. No
costs for either party.

Arrreron, C. J.; CurriNg, Dickerson, and DanrortH, JJ.,
concurred.

4
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STEPHEN A. EMERY and another vs. THoMAs RICHARDSON.

Contract, construction and effect of—how discharged.

If a surety give the creditor his individual notes under an agreement between
them, not known to the principal that these notes when paid shall be in full
satisfaction and discharge of the original contract, and part only of the notes
are paid; this does not discharge the principal, who may be sued upon the orig-
inal contract and held for so much as remains due thereon after deducting the
amounts paid by the surety.

ON REPORT.

AssumpsiIT, to which the general issue was pleaded, on a contract
of which the following is a copy:

« Whereas, Stephen A. Emery and Frederic H. Prince have
this day conveyed to Thomas Richardson two third parts, being all
R Ter— their remaining interest in a certain invention, entitled

cancelled | ‘A Safety Switch for preventing Railroad Cars and
021 |Engines from running off their tracks,” and in and to
the letters patent issued therefor, dated (No. 53,593) the third day
of April, A. D. 1866. Now in consideration thereof, and of one
dollar, the receipt whereof is acknowledged, we, Thomas Richard-
son as principal, and James E. Fernald, of Portland, as surety,
jointly and severally promise. and agree with said Emery and
Prince, to pay them the sum of seven thousand dollars on or be-
fore the eighth day of January next, or to re-convey and re-vest
in them all the title and interest in said two thirds, as fully and
perfectly as the same now are or were before said conveyance was
made.

« Witness our hands aj Portland, this second day of October, a.
D. 1866.

“ Witness : TroMmas RIcHARDSON,
Georce F. EMERY. James E. FernaLp.”
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The eight day of January, 1867, having passed without pay-
ment of the $7,000, the plaintiffs wrote defendant requesting imme-
diate payment, to which he replied on the 31st of that month, say-
ing he expected to be in Portland between the 9th and 15th of
February ¢ prepared to settle all matters of business between
Messrs. Emery & Prince and myself;” adding, ¢ Please don’t un-
derstand that I repudiate the payment of the money with interest.”

. *“The delay in the payment to Messrs. Emery & Prince can
not be more annoying to them than to myself. Had I anticipated
the inconvenience to those gentlemen or the annoyance it has been .
to Mr. Fernald and myself, I should have returned the switch to
them on the 8th day of January, and I am now willing to return
them the entire interest in the switch, if they will reimburse me
for my time and expenses. I presume they want their money, and
that they shall have, and with many regrets that I have placed my-
self in the position which I occupy, and with the assurance that
they shall receive the money at the earliest possible moment that
I can give it to them, I am,” etc., etc.

The defendant failing to pay, plaintiffs made demand of the sure-
ty, Fernald, whb, after repeated calls for the money, paid $1,000,
April 13, 1867, and promised to pay the balance, but did nothing
more till August 13, 1867, when he gave his personal notes for the
balance and interest and received from them a receipt of this tenor :

PorTrAND, Aug. 18, 1867.

Received of J. E. Fernald eleven notes of five hundred dollars
each, and one of seven hundred thirty-three dollars and four cents.
The first payable on the fifteenth of September next, and the rest
monthly thereafter, respectively, which notes, when paid, with
what said Fernald has previously paid, is to be regarded as full
payment and satisfaction of our contract with Thomas Richardson,
on which said Fernald is security, dated Oct. 2, 1866.

StepuEx A. EMrery,
FrepERIC A. PRINCE.
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Fernald made seven payments, aggregating $1,429.82 on these
notes, the last being on March 17, 1869, but was unable to pay
any more, and died utterly insolvent. No extension or modifica-
tion of the terms of the original contract were ever made. At the
time Fernald gave his notes of August 13, 1867, something was
said about their being indorsed by Richardson, but plaintiffs’ attc-
ney said it would be difficult notifying him in New York, and that
it was sufficient that he was bound by the original contract. All
the business between the parties had been transacted through the
_ same attorney, and it was under directions from the plaintiffs to
look after their interests and their claim against Richardson (after
Fernald’s death), that he instituted this suit. When the writ was
served the defendant went with the officer to that attorney’s office
to have his bond approved. While there he complained of having
been arrested.

The counsel replied : “ You have been in the city a week, and
well knew I was expecting an adjustment of this contract, and that
I have your letter promising to pay the contract sum and interest,
on which there is a balance still due,” or words to that effect. He
rejoined, “I know that, and I don’t repudiate any of my obliga-
tions, and if you had only addressed me a note it would have saved
all this,” or words to that effect. There was some other conver-
sation, but nothing material to the issue.

The defendant testified that the notes so given by said Fernald
were given and accepted by the plaintiffs without said Richard-
son’s knowledge or consent, and he protested to said Fernald
against his having given them, as soon as informed by Fernald of
the fact, and that the plaintiffs, in person or by counsel, never
called or demanded payment of the notes and, accordingly, he had
never paid the same. .

On the seventh of January, 1867, defendant wrote Emery &
Prince requesting thirty days’ extension on the contract, which was
refused unless security satisfactory to George F. Emery was fur-
nished, which was never done. The case was reported under an
agreement that if, upon the foregoing facts, plaintiffs are entitled
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to recover, the defendant is to be defaulted and judgment entered
for said sum of $7,000, with interest, less the aforesaid payments ;
or, if not so entitled, plaintiffs are to become nonsuit.

George F. Emery, for plaintiffs.

This isa contract of sale or return. Not being returned Jan.
8, 1867, the sale became absolute. 1 Parsons on Contracts, 539 ;
Dearborn v. Turner, 16 Maine, 17.

Fernald’s notes did not discharge him from original contract. -
Fowler v. Ludwig, 34 Maine, 461; Millidge v. Boston Iron Co., 5
Cush., 170.  Certainly, then, it didn’t discharge Richardson.

Bradbury § Bradbury, for defendant, argued that the new con-
tract with Fernald was substituted for that of October 2, 1866,
which was thereby discharged. It irrevocably fixed different times,
terms, and amounts of payments, without defendant’s consent ; ex- -
tending the time so as to prevent earlier collection. Andrews v.
Marrett, 58 Maine, 539, and cases there cited.

F. 0. J. Smith, also appeared for defendant.

Dickerson, J.  On the second day of October, A. . 1866, the
*defendant, as principal, and James E. Fernald, as surety, in con-
sideration that the plaintiffs had conveyed to the defendant the
balance of their interest in a certain invention, entitled ¢ A safety
switch for preventing railroad cars and engines from running off
their tracks,” together with their interest in the letters patent is-
sued therefor, and of the receipt of one dollar, jointly and severally
promised and agreed with the plaintiffs to pay them the sum of
seven thousand dollars, on or before the eighth day of January then
next, or to reconvey and revest in the plaintiffs all the property and
rights they had received from them by virtue of said conveyance.

On April 13, 1867, the surety paid the plaintiffs $1,000, and on
the 13th day of the following August he gave them eleven notes
of five hundred dollars each, and one of seven hundred and thirty-
three dollars and four cents. The first note was payable Sept.
15, 1867, and the others monthly thereafter, respectively. It was
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stipulated between the plaintiffs and the surety that ¢ the notes,
when paid, with what the surety had previously paid were to be
regarded as full payment and satisfaction of the contract of Oct.
2, 1866.”

Neither alternative of the contract of Oct. 2, 1866, has ever
been complied with; and the only defense relied upon is the afore-
said arrangement entered into between the plaintiffs and the
surety.

Itis argued by the counsel for the defendant that that transaction
constituted a new contract superseding the contract of Oct. 2, 1866,
and discharging the defendant from all liability thereon. It appears
that the defendant was not a party to that contract, and that he never
assented to it. It was a contract exclusively between the surety of
the contractor and the contractee. In the contemplation of the
parties to it, the notes were not to be regarded as payment and
satisfaction of the prior contract unless they were paid, a contin-
gency that has never occurred. If, therefore, the taking of.the
notes operated in law as a discharge of the defendant from his lia-
bility on his contract, it has an effect contrary to the intention of the
parties to 1t. .

The case is clearly distinguishable from that class of cases where,
for a valid consideration, the contractee agrees with the contractor
without the knowledge or consent of the surety to extend the time
of payment. In such cases, a new contract is made materially dif-
fering from the old one. The surety not being a party to the new
contract cannot be held under it, nor is he liable under the old one,
since that has been superseded by the new one; the right of ac-
tion of the contractee against the surety is not simply suspended by
the new arrangement, but it is lost. Besides, by the extension of .
the time of payment the surety might lose his claim against his
principal for indemnity if he should pay the debt.

In the case at bar the surety undoubtedly made a new contract
with the plaintiffs in respect to his liability on the prior contract.
But this new contract, by its terms, only relieved him from that
one conditionally ; and if, as the counsel for the defendant contends,
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the new contract suspended the plaintiff’s remedy against the sure-
ty on the original contract, during the time fixed for the payment
of the notes, the defendant has no cause of complaint; he was not
damaged by this suspension ; nor would he have been damaged if
the surety had fulfilled his new contract with the plaintiffs. It was
immaterial, to the defendant whether he paid his debt to the plain-
tiffs or reimbursed his surety for paying it. And even if the new
arrangement suspended the plaintiffs’ right of action against the
defendant for the time being, what cause of complaint would he
have? How was he damaged ?. He might have paid his debt at
any time, and if he had done so pending the provisional arrange-
ment between the plaintiffs and his surety, the latter would have
been relieved from his liability to pay the notes to the plaintiffs.
But the contract with the surety did not suspend the plaintiffs’
right of action against the defendant; that was another form of
security given by the surety to which the defendant was a stranger,
and by which he lost no rights, was not damaged, nor discharged
from liability on the oviginal contract.
According to the provisions of the report, the entry must be,
Judgment for plaintiffs, for the sum of
seven thousand dollars and interest from
Jan. 31,1867, less the payments speci-
Jed in the report, and the interest there-
on from the time they are respectively
made.

Arprreron, C. J.; Currive, Warron, and DaxrortH, JJ.,
concurred.
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Axnie M. Hewry vs. James F. MivLer, administrator.

Closts.

An heir-at-law appealing from the allowance of a claim by commissioners of insol-
vency, under R. 8., c. 66, § 11, is liable to have costs awarded against him if the
creditor recover, though the amount finally allowed may be less than that
awarded by the commissioners.

In such case the claimant is the prevailing party.

ON EXCEPTIONS.

The plaintiff presented to the commissioners of insolvency upon
the estate of late Rose Landers, of which defendant was adminis-
trator, a claim which was allowed by them. Frederic P. Maher
and Dennis Maher appeared as heirs-at-law agreeably to R. S., c.
66, § 11, and claimed an appeal from this decision. The claimant
seasonably brought her action for money had and received, in the
supreme judicial court for this county, where a less sum than that
allowed by the commissioners was awarded her. The court al-
lowed costs in her favor against the heirs-at-law, who excepted to
this raling.

T. M. Giveen, for heirs-at-law.

Butler ¢ Fessenden, for plaintiff.

DanrortH, J.  An heir appealing from an allowance by com-
missioners of insolvency is liable under R. S., c. 66, § 11, to have
costs awarded against him if the creditor recover, though the
amount may be less than that awarded by the commissioners.

In such case the claimant is the prevailing party.

' EBxceptions overruled.

ArrrEToN, C. J.; Warron, Dickerson, and Barrows, JJ.,
concurred.
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