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True v. International Telegraph Company.

Held, also, that the rule of damages in such case is the difference between the
price named, and that which the plaintiff would have been obliged to pay at
the same place, in order by due diligence; after notice of the failure of the
telegram, to purchase the like quantity and quality of corn, with the same
rule in relation to the freight.

In the absence of any statutory restriction, a telegraph company may, before
sending dispatches, prescribe the terms upon which alone it will send them.
APPLETON, C. J.

If the terms are assented to, they constitute a contract between the sender and
the company. APPLETON, C. J.

The rule of a telegraph company, understandingly assented to by the sender,
that the company will not be liable for the non-delivery of any night message
beyond the amount received by the company, not being inconsistent with R.
8., ¢. 53, § 1, will exonerate the company from liability beyond that amount:
APPLETON, C. J.

Ox racrs AGREED in the superior court for this county.

On January -12, 1870, the plaintiffs received a telegram, at
Portland, from Messrs. Rudclitf & P itterson, of Baltimore, offering
to sell them a cargo of corn, at ninety cents per bushel. There-
upon one of the plaintiffs went to the office of the defendants, in
Portland, and, calling for one of the defendants’ ¢ night-message
blanks,” wrote thereon, the tenor of which, with that of the blank
on which it was written, was as follows :

¢ NIGHT-MESSAGE BLANKS.

Office managers will not receive * night messages >’ unless written
hereunder, and then only for places on the International and con-
necting lines where night operators are employed, east of St.
Louis.

THE INTERNATIONAL TELEGRAPH COMPANY.

This company will transmit messages between the principal
cities on its lines east of St. Louis, during the night, and deliver
the same the succeeding morning, on the following terms :

For a message of twenty words or less, the usual tolls on a ten-
word message will be charged. '

For a message of more than twenty words, and not exceeding
sixty words, twice the usual tolls on a ten-word message will be
charged. *



CUMBERLAND COUNTY. 11

True v. International Telegraph Company.

For a message of more than sixty words, and not exceeding one
hundred and twenty words, three times the usual tolls on a ten-
word message will be charged.

For each additional-one hundred words, or part thereof, in excess
of one hundred and twenty words, the usual tolls on a ten-word
message will be charged in addition.

Such messages will be known as * night messages,” and must be
written hereunder, otherwise full tariff rates will be charged there-
on. They will be received for transmission at any time during the
day or evening, and will be sent during the succeeding night. No
additional charges will be made for cipher messages.

And it is agreed between the sender of the following message
and this company, that the company shall not be liable for mistakes
or delays in the transmission or delivery, or for non-delivery of
any message, beyond the amount received by said company for
sending the same,

W. E. Gouwrp, Treasurer. E. K. Harpine, President.

PortrAND, Jan. 12, 1870.
Send the following message, subject to the above terms, which
are agreed to:
To Radclif & Patterson, Baltimore,—Ship cargo named at

ninety, if you can secure freight at ten—wire us result.
Geo. W. Trur & Co.

The message thus written was delivered to the clerk of the de-
fendants, and the sum of forty-eight cents paid for its transmission
by night to Baltimore ; but the telegram was never delivered to
Radclif & Patterson, at Baltimore. The defendants admitted
their liability for non-delivery, but claimed that they were not lia-
ble beyond the forty-eight cents paid.

By reason of the non-delivery of the telegram, the plaintiffs failed
to obtain the cargo of corn, at the terms offered, and the price of
corn and the rate of freight advanced immediately, and the plain-
tiffs lost the profits which they might have made thereon, and were
obliged immediately to‘buy other corn, at higher prices, in carry-
ing on their business.
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The day-message blank of the defendants was of the following
tenor:

¢ The sender of this message agrees to the following terms: The
company is in no case liable for more than the sum received, for
mistakes, or delays, or for the non-delivery of any message, unless
requested to repeat it, upon payment therefor; nor for more than
fifty times the sum received for any repeated message, unless paid
for insuring it. The company is not liable for errors caused by
messages being written obscurely, or in cipher; nor for unavoid-
able interruptions in its lines. And in sending messages over other
lines, it is liable only as agent therefor. Nor is it liable upon any
claim, unless it is presented to the president or treasurer in writ-
ing, within sixty days after its origin.

E. C. BaiLey, President. S. F. Hersey, Vice-president.

W. E. Gourp, Treasurer.

187
Send the following message—subject to the above terms, which
are agreed to. To—’

If the plaintiffs were entitled to recover more than the amount
paid by them for the transmission of said message, with interest
thereon, upon the facts agreed, the full court to determine the rule
upon which damages shall be assessed, and remand the case to the
superior court, where damages will be assessed upon further hear-
ing, by the judge of that court.

Symonds ¢ Libby, for the plaintiffs.

Telegraph companies are not private bailees for hire; they ex-
ercise a public employment analogous to that of a common carrier,
and the law applicable to common carriers furnishes a sure stand-
ard by which to determine the measure of their liability. ¢ Their
obligations, as far as they reach, spring from the same source, viz.,
the public nature of their employment and the contract under
which the particular duty is assumed.” Parks v. Alta Cal. Tel,
Co. (1859), 18 Cal. 4225 Bowen v. Lake Erie Tel. Co. (1858),
1 Am. Law Reg. 685; Wash. New Orleans Tel. Co. v. Hobson
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[

¢ And it is agreed between the senders of the following message
and this company,.that the company shall not be liable for mistakes
or delays in the transmission or delivery, or for non-delivery of any
message, beyond the amount received by said company for send-
ing the same.’

Then follows, next above the written message, the words, ¢ Send
the following message, subject to the above terms, which are
agreed to.’

There can be no doubt that the above condition, with the assent
signified by the signature of the plaintiffs, covers this, and all other
cases of mistake or non-delivery. The question is whether the
contract can legally be thus limited, and the defendants be thereby
exonerated for all liability, to the extent claimed.

There has been much discussion in various cases, as to the na-
ture of this comparatively new contract for the transmission of
messages, by means of electricity ; and the liabilities, limitations, and
qualifications of this undertaking. It has been likened to the case
of a common carrier, and it is contended by many, that all the
strictness of the common law, applicable to carriers, is to be applied
to telegraph companies. On the other hand, it is contended that
they are but simple bailees for hire, to do a certain specified thing,
—* locatio operis faciendi.” It is clear that telegraph corporations or
companies exercise a public employment, or as said by C. J. Bige-
low, 13 Allen, 226 (Ellis v. A. Telegraph Co.), a quasi public em-
ployment ; certainly as much so as express companies, or stage-
coaches, or railroads. They often invoke the exercise of the right
of eminent domain. They everywhere announce a readiness to
transmit messages for all applicants, at fixed rates. The nature of
their undertaking is analogous to that of carriers. One assumes
to transmit a letter, the other a larger, sealed package, to a given
destination. Both are bound by certain rules of law, and held to
a faithful and exact performance of a specified duty. So far as
public policy is concerned, there secems to be but little regson for not
holding both to the same rules. It might be interesting to follow
out these analogies, and to enter upon the discussion of various
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questions, touching the extent of the common law and statute
liabilities of these companies, and the extent of the right and power
of these companies, to limit their liabilities by notice or conditions,
apparently assented to by the other party.

But the case before us does not require this extended examina-
tion. It presents to us the single question, whether this condition
is one which the company could rightfully impose upon its under-
taking.

We are satisfied that telegraph companies, like all other corpor-
ations and individuals, may prescribe, adopt, and enforce reasonable
rules and regulations for the convenient and "prompt and satisfac-
tory performance of their duties and obligations, not inconsistent
with that performance! We think they may go farther, and es-
tablish stipulations and regulations, to some extent restraining and
limiting their common-law labilities, made known to, and direct-
ly or indirectly assented to, by those employing them.

We are equally well satisfied, that there is a limit to this power
of avoidance of legal liabilities. It does not rest with such com-
panies to fix these conditions absolutely, by which they may avoid
duties and responsibilities, by their mere will; or by their views of
self-interest, or desire to shield the company or its officers from
the direct consequences of neglect or carelessness.

The public and those who employ these agencies to perform im-
portant services, have rights, which cannot be ignored or avoided
by stipulations made by interested parties. When a company as
sumes the position of offering its services generally, to all who may
apply, under its character of a public corporation, it does not stand
exactly in the same position as private individuals contracting in
a single matter, on terms and conditions mutually agreed upon for
that particular case.

The discussions in the text-books and in the decided cases have
led to the conclusion, that whilst, in the first instance, the company
may make its rules for the regulation of its business, and for the
limitation of its liability, those_ rules must be reasonable, in view of
all the circumstances, and of the nature of the business, its risks
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and responsibilities, the necessity of securing to the public, who
may have occasion to use this means of transmission, a reasonable
protection against neglect or fraud or want of due care and effort,
to perform punctually and correctly the act undertaken.

The company is not the ultimate judge of the reasonableness of
an adopted rule. And in this single proposition, lies the gist of
the whole matter. The court must determine in every case, when
the question is directly raised, whether the particular restriction or
qualification is a reasonable exercise of the powers residing in the
company.
~ Several questions, as to reasonableness, have arisen under differ-

ent conditions made by telegraph companies, and have been con-
sidered by the courts. One of them has arisen under a condition,
which is found in the general blank of the defendant company, by
which it is stipulated that the company will not be responsible, for
more than the sum received, for mistakes or delays, or for non-deliv-
ery of any message, unless requested to repeat it on payment therefor,

nor for more than fifty times the sum received for any repeated
" message, unless paid for insuring it. :

It seems to be held, that however it may be in cases where the
error causing the injury was occasioned by not repeating, or would
have been manifestly prevented or avoided by repeating, yet this
condition could not cover and excuse negligence or delay in deliv-
ering a message received, or any other nonfeasance or misfeasance
not imputable to or excused by not repeating. Graham v. Western
Union Telegraph Company, recently decided by the supreme court
of Colorado, Am. Law Register, May 10, 1871; Burney v. .
York & Washington Telegraph Company, 18 Md. 341.

In the case at bar, no such question arises. No such condition
is found in the ¢night message blanks’ of the company. These
messages are of a special class, and are made subject to their own
rules, as printed on the blanks. The charge for transmission of

these night messages is considerably less than on those in the gener~

al business of the company, and, perhaps for this reason chiefly -

the whole provision relating to repeating is omitted, and the sweep-

B~ P
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ing and comprehensive provision by which in effect all liability, be-
yond the price paid, is avoided is substituted. It is clear that a
mere change of rates or prices cannot avoid legal liability. The
duty and responsibility of the company cannot properly be meas-
ured by the price paid for the duty undertaken.

The single question on this part of the case is whether the stip-
ulation, recited in full at the commencement of this opinion, is a
reasonable one, or one which the company could lawfully impose
as a condition of the contract. :

After a careful reading, it seems difficult to give any other con-
struction to this clause than a general and unlimited exemption
from all and any liability beyond the sum paid. It is not limited
to those cases where reasonable care and attention might not pre-
vent mistakes or delays. It makes no reference to the subtle and
mysterious agency employed in the transmission of messages, or to
the peculiar liability to error in the work of the operator. As be-

fore stated, this provision, in relation to night messages, does not re-

quire the repeating of telegrams sent, before a liability should at-
taclt. It simply and nakedly exonerates the company from all lia-
bility (except for the fee paid) for any and all mistakes in the

- transmission of the message—and for all delays in transmitting—and

all delays in delivery, or even non-delivery of the telegrams. These
items seem to include all the cases of neglect, want of care or at-
tention of which the company can be guilty, in reference to the
performance of their duties and obligations under the contract.
Even gross negligence and the want of the lowest degree of care
are protected from complaint, although affirmatively proved by the
other party. The operator may, from sleepiness or haste to close
for the night, prefer to pay back the trifle paid, and leave the mes-
sage unsent. Or a message may have been carelessly or even wan-

-tonly thrown into the waste basket, and never sent, or if sent it may

BN

el

have been treated in the same manner at the office of reception, and
never delivered to a carrier, or if so delivered, it may have been
thrown aside or destroyed by the carrier to save himself labor or
trouble. And the sender, under this rule, must be debarred from

P
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all remedy beyond a repayment of the few cents paid. This is not
the establishment of a rule or rules for the management of the
business which are reasonable and proper for the orderly conduct-
ing of its business, or to protect the company against unfair or un-
reasonable claims. In this case no attempt is made to excuse the
non-delivery ; but a liability is admitted.

We think this stipulation is not reasonable, for it does not come
within any established principle, applicable to employments of this
nature, whether called public or private. It goes altogether too far
in attempting to cover all possible delinquencies. ¢ A party cannot
in such a way protect himself against the consequences of his own
fraud or gross negligence, or the fraud or gross negligence of his
servants and agents.” Ellisv. The American Tel. Co.,13 Allen, 234,
In the case of Birney v. New York 4 Wash. Tel. Co., 18 Md. 341,
the court say that ¢ courts and legislatures have been liberal in al-
lowing companies to provide against such risks as arise out of at-
mospheric influences and kindred causes. At this point they have
properly stopped. To permit them to contract against their own
negligence would be to arm them with a most dangerous power ;
one, indeed, that would leave the public almost remediless. It must
be borne in mind that the public have but little choice in the selec-
tion of the company which is to perform the desired service. * They
do not select the agents or employees, nor can they remove them.
They are bound to take the company as they find it, and to com-
mit to its agents their messages, however valuable . they may be.
Such being the case, public policy, as well as commercial necessity,
require that companies engaged in telegraphing should be held to
a high degree of responsibility.’

We restate our pr()_i)?)snlons and conclusions on this part of the
case in order to prevent any mlsapprehenslon of the extent and lim-
itations of the rules laid down.

1. This company, and all others of a like nature, offering and un-
dertaking to perform acts or services for all applicants, at fixed rates,
exercise at least a quast public employment.

2. Such company may adopt and enforce reasonable rules and
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regulations for the convenient and prompt and satisfactory perform-
ance of the act or duty undertaken.

8. This right in the company is not absolute and unlimited ; but
such rules are subject to the test of reasonableness in view of the
rightful claims of public policy and private rights, and the enforce-
ment of the obligativn of good faith and honest effort to perform.

4. The test must be applied by the court, whenever the question-
arises on the validity of any such regulation, according to the rule
before stated. )

5. A rule, or stipulation, like the one in question, which covers
all possible delinquencies, mistakes, delays, or neglects in transmit-
ting or in delivering, or not delivering a message, from whatever
cause arising, is not, for the reasons before stated, a reasonable reg-
ulation within the'legal rule. '

6. Such a rule is not saved from these objections, by the condi-
tion of a liability to repay, if required by the sender, of the trifle
paid to them. Tt is a mere evasion of the legal liability and is nev-
er the measure of damages for non-performance of a contract of this
kind.

It is an insufficient and, therefore, an unreasonable stipulation,
and cannot save the otherwise clearly objectionable condition of
which it is a part.

Another question is presented relating to the rule of damages.
It is agreed, according to the report of the case, that ¢if the plain-
tiffs are entitled to recover a greater sum (than thirty-eight cents)
as.special damages upon the facts aforesaid, this court is to deter-
mine the rule upon which damages shall be assessed. '

The measure of damages in cases of this kind has been much
discussed in the text-books and decisions in this country and in
England. It would seem to be impracticable to attempt to lay
down any single and simple rule, which can be made to apply,
without qualification, to every case. There are, however, certain
general principles, which may be considered as applicable, gen-
erally, to these cases, and to be now quite well established.

Before considering these principles, with these qualifications and
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limitations, it may be well to examine the character and exact ex-
tent of the message in the case before us. We may then be better
able to apply the rules, established or admitted, to this particular
case. For it is the rule for this case, that we are called upon to
define.

We assume that the plaintiffs can prove that'the firm in Balti-
more, to whom the telegram was addressed, had offered and
agreed to sell a cargo of corn at ninety cents per bushel to the plain-
tiffs ; that the telegram contained notice of ac'ceptance of the prop-
osition ; that the condition named, ¢if you can secure freight at
ten’ (cents), could have been complied with, if the message had
been delivered when it should have been ; that, if it had been thus
delivered, the bargain would have been closed, and the plaintiffs
would at that moment have obtained the cargo at ninety cents per
bushel, with freight at ten cents.

The pecumarv value, then, of this telegraphic message was in
thls, that it contained a part of a contract, and that the final and
binding and effectual act, by which the bargain would become op-
erative and complete. It seems clear, that such a message has a
distin¢tive and clear pecuniary value, and demands of the party,
who, for a reward, undertakes to convey it, knowing its contents,
the same care and diligence ; and that he is subject, at least, to
like rules and liabilities, as if he (not being a common carrier),
had undertaken to transport an article of merchandise.

On its face it gives clear intimation that it is of a business char-
acter, relating to a distinct and specific contract, and that, ac-
cording to the well-known custom of merchants, it must have
been understood by the operator or agent as an acceptance of an
offer to sell a cargo at the price named, if freight at ten cents could
be procured. '

In this respect it differs from a class of cases to be found in the
reports, where the message was so brief or enigmatical, or so ob-
scure, that it gave the operator no notice that it was of any value
pecuniarily.

It diffors also from another class in this, that it is not a gen-
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eral order to buy, if thought best, or if market had an upward
tendency, or if there was a probable chance of profit, or any like
condition. This telegram is a distinct acceptance of an offer, at a
fixed price, of a cargo. Its binding efficacy was not depeudent np-
on any contingency, or rise or fall in the market. If it had been
duly delivered, the plaintiffs would have been, at that moment, the
purchasers and owners at Baltimore of a cargo of corn at ninety cents,
with freight at ten cents. It was not delivered, and the plaintiffs
were not at that time and place such owners, as between the plain-
tiffs and defendants, the plaintiffs were entitled to be, at such
price. They would have been such, but for the neglect of the
defendants.  What is the measure of damages? Clearly not the
price paid for the transmission only. Paying that back would be
rather in the nature of a rescission of the contract, than damages for
its non-performance. And we have before determined, that the
special condition was not binding so as to exonerate from all other

damages occasioned by neglect or want of common care and atten-

tion in the performance of the contract and duty assumed.
A more difficult question arises in fixing an exact rule in deter-
mining the amount of damages in this case. _ .

The general rule is familiar, and is among, the rudimental
axioms of the law.

In this State, the general doctrine was laid down at an early day
in Miller v. Mariner's Church, T Greenl. 51, in an opinion of the
court drawn by Mr. Justice Weston ini his usually clear, discriminat-
ing, and accurate style, and precision in use of langnage. ¢In gen-
eral, the delinquent party is holden to make good the loss occa-
sioned by his delinquency. But his liability is limited to direct
damages, which, according to the nature of the subject, may be
contemplated or presumed to result from his failure. Remote or
speculative damages, although susceptible of proof, and deducible
from the non-performance, are not allowed. And if the party in-
jured has it in his power to take measurés by which his loss is less
aggravated, this will be expected of him. If the party entitled to
the benefit of a contract can protect himself from loss, arising from

7

LA
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a breach, at a trifling expense, or with reasonable exertion, he is
bound to do so.’

The above extract, as it seems to us, contains the substance of
the whole law applicable to this subject, and the germ from which
long chapters and long opinions have been expanded. It is con-
stantly cited as an early and authoritative statement of the legal
rule on this subject.

The principles and rules laid down in this case have been reaf-
firmed in our court in many cases. In Berry v. Dwinel, 44 Maine,
255, it is held that ‘remote and consequential damages, possible
gains, and contingent profits are not allowed.” The rule was applied
in this case to possible or actual loss to plaintiff in the future, which
the defendant set up as a defense to recovery of damages, for non-
delivery of logs at a stipulated price and time.

Perkins v. P. 8. § P. R. R., 47 Maine, 592; Ripley v. Mosely,
57 Maine, 76, and cases there cited. In that case it was held, that
“when the loss is not speculative nor dependent upon contingencies,
but is one of the natural and direct results of the act, it may be re-
covered. But loss of probable profits is too uncertain and problem-
aticak to be a basis for estimation of damages.

In an English case, Hamlen v. G. N. Railway, 1 H. & N. 408,
it is laid down as a general principle, that no damages can be given
on contracts, which cannot be stated specifically.

Redfield, in bis chapter on Telegraph Companies, § 1896, thus
states it as applicable to such companies: ¢ The company must
make good the loss resulting from any default on their part.” But .
what loss?  Can a party recover for every loss, or injury which he
can show, by facts subsequently occurring, did in truth result to
him from the failure of duty on the part of the other party ?

The clear preponderance and weight of the decisions are, that the
qualification, which was thought formerly to be sufficient to meet
all cases, is not satisfactory. That -qualification was, that the in-
jury must be the ordinary, natural, or even necessary result of the
breach.  But loss of profits may be clearly shown to have been oc-
casioned by the failure, and from no other cause. So injury and
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loss may be directly traced to the same cause, when the party is
prevented from availing himself, by this breach of one contract, of
some other collateral and independent contract entered into with
other parties. Or where a party has been prevented from doing
some act, or making some investment. in his own business, net
necessarily connected with the agreement in question.

These damages are disallowed, not because they cannot be traced
directly as the immediate and undoubted effect of the breach, but
because they are in their nature uncertain and contingent, and,
perhaps more decidedly, because they are not such as would mat-
urally flow from such a breach, and could not fairly be considered as
having been within the contemplation of the parties at the time of
entering into the contract. This rule necessarily excludes all re-
mote, speculative, and uncertain results, as well as possible profits,
advantages, and other like consequences which might have arisen,
or which it can be shown would have arisen from the performance
of the contract.//'f his seems to be the doctrine in other States and
in England. Squire v. Western Union Telegraph Co., 98 Mass.
232; Griffin v. Colver, 16 N. Y. 490; ZLeonard v. N. Y. Tel.
Co. 41 N. Y. 565; Freeman v. Chute, 3 Barb. 426; Blanehard
v. Ely, 21 Wend. 842; The Sch. Lively, 1 Gall. 815; Graham
v. Western Union Tel. Co. (Colorado), before cited; Hadley v.
Bazendale, 26 Eng. L. & Eq., a leading case on resulting damages.
Other English and American cases might be cited, bearing more
or less directly on the subject. They can be found collected in
Sedgwick on Damages, and other text-books.

But the negation of certain elements still leaves the true rule
undetermined. This, we think, is to be found in the application of
the principle, which, excluding all uncertain, problematical, and
contingent profits, holds the party liable for the immediate and
necessary result of the breach, and which may fairly be presumed
to have been in contemplation of the parties at the time, and are-
capable of being definitely ascertained by reference to establishedt
market rates.

Now,.in the case before us, the plaintiffs should have had, at the-

VOL. LX. 3
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time when the dispatch should have been delivered, a cargo at nine-
ty cents and freight at ten cents. The natural consequence of this
neglect, one which might well be anticipated or be in contemplation
of the parties, was that the bargain would be lost, and that the
cargo might be sold to other parties, or the seller would decline to
accept a repetition of the offer, afterwards at same price. Plain-
tiffs wanted the cargo and had a right to have it at the price
named. What was the damage ?

Here comes in the second proposition in Miller v. Mariner’s
Church, viz., that the party should not at once abandon all attempts
to procure the corn, and rest upon a claim for indefinite and possi-
ble profits which he might have made by a rise in the market, if
he had obtained the article at the time, but must use reasonable
diligence, after notice of the failure, to procure the same quantity,
and the lowest freights, at the then market rates.

The sum, therefore, which would be a compensation for the direct
loss and injury sustained by the non-delivery of this message, is
the difference (if at a higher rate) between the ninety cents named
and the sum which the plaintiffs were or would have been com-
pelled to pay at the same place, in order, by due and reasonable
diligence, after notice of the failure of the telegram, to purchase
the like quantity and quality of the same species of mérchandise,
and the same rule applies to any increase of freight from the sum
named, if it be shown that the corn could have been shipped by
the sellers, at that rate, if the telegram had been duly received.

The case of Squire v. W. U. Tel. Co., 98 Mass. 232, adopts this
-view, in a case very nearly resembling this in its facts.

Rittenhouse v. In. L. of Tel., 1 Daly, N. Y., where the op-
erator made a mistake in the article ordered, it was held that the
company must make good the difference between the price of the
article actually ordered, at the time when ordered, and the price of
the same article, if purchased as soon as the mistake was discov-
ered.

U 8. Tel. Co.v. Wenger, 55 Penn. An order to buy stocks ;
‘no reason given why not delivered ; a case of negligence ; stocks
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ordered not bought on the day ; they would have been, if telegram
had been received, but were purchased three days afterwards at an
advance. That difference, the court say, is undoubtedly the dam-
ages the plaintiff has sustained and is entitled to recover. *The
dispatch was such as to disclose the nature of the business to which
it related, and that loss might be very likely to occur if there wasa
want of p‘romptitude in transmitting it.” ZLeonard v. N. Y. Tel.
Co., 41 N. Y. 563, before cited, a case of mistake ; Griffin v.
Culver,16 N. Y. 490; DeRulte v. N. Y. § Al. and B. R. Tel.,
1 Daly, 647; Parks v. Alta Cal. Tel. Co.,18 Cal. 422,

In our own State, in the case of Berry v. Dwinel, before cited,
the rule, in an analogous case, is thus stated; * When a party con-
tracts to deliver goods at a particular time and place, and no pay-
- ment has been made, the true measure of damages is the difference
between the contract price and that of like goods at time and place
where they should have been delivered.’

And so it has been held that a common carrier, who unreasona-
bly delays to transport or deliver goods intrusted to him, will be
held to pay the difference between the market value at time and
place when and where they ought to have been delivered, and the
market value at that place on day of actual delivery. And this
although no special contract as to time, and no special intended use,
and no deterioration in the quality of the article. Cutting v. G- T.
B. R.,13 Allen, 381. The same decision has been made by this
court in Ball v. Railroad—not reported. See Weston v. G. T. R.
Co., 54 Maine, 376.

' Case remanded to the superior court,
the damages to be assessed by the pre-
siding judge of that court, upon
Surther hearing, according to agree-
ment of parties, and the rule of dam-
ages given in the opinion in the case.

Curring, WarroN, Barrows, and Daxrorts, JJ., concurred.
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The following dissenting opinion was pronounced by

Arrreron, C. J. This is an action on the case against the de-
fendant corporation for negligence in not delivering a night mes-
sage.

It is agreed that on the 12th of January, 1870, the plaintiff re-
ceived a telegram from Radcliff & Patterson, of Baltimore, offering
to sell them a cargo of corn at ninety cents per bushel; that the
plaintiffs went to the office of the defendants, and, calling for one of
the ¢night-message blanks,” wrote thereon a telegram in reply,
which is made part of the case and will be hereafter considered.

This message was delivered to the clerk of the defendants and
‘the sum of forty-eight cents paid for its transmission by night to
‘Baltimore. The defendants the same night sent the message to
Boston, which is the western terminus of their lines, and the same
was thence forwarded by the Franklin Telegraph Company, with
which the defendants have a business connection, making them re-
sponsible for the whole distance, the lines of the latter company ex-
tending through Baltimore to Washington. The telegram was
never delivered to Radcliff & Patterson.

In the absence of any statutory enactment, any individual or cor-
~ ‘poration having acquired the right so to do from the patentee, may
send messages for others by the telegraph. Before sending them,
the operator may prescribe the terms upohwhich alone he will send
them. If the terms are assented to, they constitute a contract be-
tween the sender and the individual or company agreeing to trans-
mit them. The contract may limit the damages to any amount
agreed upon, in case of failure to transmit. The telegraph com-
pany ma‘ty warrant the transmission and make itself liable for all dam-
ages if the message is not received. It may require all messages
to be repeated as a condition of its liability. It may limit the dam-
‘ages to fifty times the price paid for transmission ; or, in case the
message is sent by night, to the repayment of the sum received.
These, or any other terms, when understandingly agreed to, are as
binding as any other contract, unless the general liberty of con-
tracting in reference to sending telegraphic messages is inhibited.
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By the common law there was no such inhibition before this great
discovery, for it was not foreseen that any such would be made.
. There is none since, except as the result of some statute.

Now the liberty of contracting is unlimited except so far as it is-
affected by R. S., ¢. 53, § 1. This statute requires that messages
should be sent in the order in which they are received, and *in
case of any error or unnecessary delay in writing out, or delivering:
a dispatch within their delivery limits, making it less valuable to the
person interested therein,” the company ¢shall be liable for the-
whole amount paid on such dispatch.” By § 3 the company is made
liable for fraud and is not exonerated ¢ from any liabilities existing
at common law for any neglect or wrong-doing of such company or
its agents, etc.

Subject to this statute, ¢ the obligation of the company to use due
care and skill in the transmission of the messages, says Lush, J., in
Playford v. United Kingdom Telegraphic Co., 11 Best & Smith, 759,
‘is one entirely arising out of the contract.” The telegraph com-
pany may be liable to the party sending to the whole éxtent of the
damages arising from a failure to transmit, unless that liability can:
in some way be limited or restricted. There is no legal limitation
upon the price for sending and that may be graduated according to
the greater or lesser risk and according to the damages consequent
upon a failure. If the price is too high for a guaranty, the party
wishing to send may abstain from sending upon a warrant, or may
stipulate for the transmission of the message at a less price for him-
self, and with a reduced claim for compensation against the operator .
or company.

The common-law liability will be for'the payment of such dam-
ages as may be agreed upon in advance, or in case there is no agree-
ment, for all damages naturally and directly resulting from the vio-
lated contract. In McAndrew v. Tel. Company, 84 E. C. L., 12,
the defendants had their liability limited by certain rules and regu-
lations, somewhat like those in the case under consideration. The
counsel claiming to recover, notwithstanding their rules and regula- -
tions, Jervis, C. J., very pertinently asks, “*Do you maintain that



30 WESTERN DISTRICT, 1872.

True v. International Telegraph Company.

the legislature meant to cast upon the company, for a reward of a
few shillings, a liability to the extent of £10,000 or £100,000 ?

No principle of public policy is adverse to these principles. In-
deed the general liberty to contract is the highest policy. The
telegraphic companies may, by express contract or by reasonable
rules and regulations made known to those dealing with them, limit
their liabilities.

The terms upon which the defendant company offered to trans-
mit messages fully appear in the case.

When these terms are assented to by the signature of the party
sending the message, as they were by the plaintiff in the present
case, they constitute a contract, which not being at variance with
any statute or any of the rules of the common law, is binding up-

‘on the party signing the agreement.

That a contract is thus created, and that so far as relates to mes-
sages sent by day it is binding, has been settled by the general cur-
rent of authorities in this country. In Breese v. U. S. Telegraph
Co., 45 Barb. 274, it was held that a printed blank like the
above, being filled up was a general proposition to the public of the
terms and conditions upon which messages would be sent and the
company become liable in case of error or accident; and that by
writing a message under such heading and signing and delivering it
for transmission the sender accepted the proposition, and it became
an agreement binding upon the company according to its terms and
conditions. To the same effect are the cases of The Western Tele-
graph Company v. Carew, 15 Mich. 524 ; Camp v. Western Union
Telegraph Co., 1 Met. (Ky.), 164. One of the conditions of a
telegraph company, printed in their blank form, was that they
would not be liable for damages if the claim was not presented in
sixty days from sending the message. Held, the condition was
binding on one sending the message on the printed form.

On the telegrams were printed these words: ¢Send the following
message subject to the above terms, which are agreed to.’ *The
message,” remarks Agnew, J., ¢ followed immediately, signed with
the name of the plaintiff’s firm. This, undoubtedly, amounted to a
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»written agreement by the plaintiff, to send the message according
to the terms.” Wolf v. Western Union Telegraph Co., 62 Penn., 83.
By this agreement the statute of limitations was restricted to
sixty days. If this can be done by the agreement of parties, there
would seem to be no doubt that they might agree upon the dam-
" ages to be paid in case of a breach of the contract. To the same
effect is the case of U. 8. Telegraph Co. v. Gildersleeve, 29 Md.
232,

So, too, in England, and in some of the States, telegraph compa-
nies are authorized by statute to establish reasonable rules and reg-
ulations, and rules and regulations like those of the defendant cor-
poration have received the sanction of the court. In MeAndrew v.
Telegraph Co., 84 E. C. L. 8, the plaintiff sent a message to the
defendant’s office to be transmitted by the telegraph to a vessel
lying off Exmouth, requiring the master to proceed with her to
Hull. The message was received by the defendants, subject, among
others, to the following conditions: ¢ The company will not be re-
sponsible for mistakes in the transmission of unrepeated messages
from whatever cause they may arise.” In the transmission of the
message (which was an unrepeated one), ¢ Southampton’ was by
mistake substituted for ¢ Hull,” in consequence of which the vessel
went to the former place, and the plaintiff sustained loss in the sale
of the cargo at a bad market. The point was taken that here was
gross negligence, but the court unanimously sustained the defense.
The rule as to repeating messages was held a reasonable one.
¢ The public,’ observed Crowder, J., ‘have thus the opportunity of
transmitting unimportant messages for a small charge ; or if it be a
matter of importance they may, at a moderate additional charge,
have the message repeated, and so obtain a certainty almost of its
being transmitted with perfect accuracy. I see nothing unreason-
able in that. The reasonableness of this as a regulation was
affirmed in Ellis v. Telegraph Co., 13 Allen, 226 ; Albany § Buf-
falo Telegraph Co. v. DeRulte, 1 Daly, N. Y. 547. In U. S.
Telegraph Co. v. Qildersleeve, 29 Md. 232, Alvey, J.,says ‘the
appellant had a clear right to protect itself against extraordinary
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risk and liability, by such rules and regulations as might be re-
quired for the purpose.’

The question of liability before us arises as to the effect of the
agreement between the parties as to night messages, limiting the
liability of the defendant to the repayment of the amount received.

The defendants were under no obligation to send their messages
by night. If for the accommodation of the public, they do it upon
terms and conditions neither at variance with common nor statute
law, to which the sender accedes, why should he not be bound by
his deliberate assent.thereto equally in this as in other cases.

The company transmit messages for different rates of compensa-
tion, and at different risks in case of failure, however caused. It
insures the delivery of the message, at all events, for a premium.
It becomes responsible for fifty times the sum received for a repeated
message. It sends in the night at a much reduced price, and the
sender agrees that the company shall not be liable for mistakes or
delays in the transmission or delivery or for non-delivery of any
message beyond the sum received. ¢The appellee,’ remarks Alvey,
J.sin U. 8. Telegraph Co.v. Gildersleeve, ¢ by requiring the message
to be repeated, could have assured himself of its dispatch and accu-
rate transmission to the other end of the line, if the wires were in
working condition; or by special contract for insurance, could have
secured himself against all consequences of non-delivery. He did
not think proper, however, to adopt such precaution, but chose
rather to take the risk of the less expensive terms of sending his
message.” So here the sender chose the cheapest mode of trans-
mission, agreed to the damages in case of non-delivery, and now
claims to impose upon the corporation the liabilities incurred by a
day message on more expensive terms. We perceive no reason
why he should not be held to his contract.

The ordinary risks of transmission by telegraph by day, are in-
creased when the message is sent by night. The operator at some
station on the line may have left his post; the messenger may be
absent ; the price paid is less than in the day ; the message, it may
be presumed, is of minor importance ; the greater diligence of the
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day is not contracted for ; the company says, I will send your mes-
sage by night or repay you the money received for its transmission ;
the chance of its transmission is less than by day; my price is less;
my interest is to send all messages, for it is my business, but if you
choose to send by night, the only risk I will ran is that of repay-
ment ; [ am not compelled to transmit it by night. The sender
agrees to this; here is a contract; the consideration is sufficient;
it is entered into by parties competent to contract; there is no
statute prohibiting; it is a contract for the liquidation of damages,
and if there is anything parties can do without let or hindrance,
it is to agree in advance upon the damages to be paid in case of a
violated contract. Whether the damages thus agreed upon are
large or small, is a matter for the contracting parties, and for them
alone. If they are satisfied with large or small damages it matters
not to any one else.

But in this case the damages agreed upon are precisely those
prescribed by R. S., ¢. 53, § 1. If it be said that the company is
not exonerated ¢ from any liabilities existing at common law,’ that
does not alter the result. The common-law liabilities are those
arising from contract express or implied. Whatever they may be,
they may be waived or modified by contract. But arising from
contract, the damages may be agreed upon in advance as well as
in any other case.

So if these conditions are to be regarded as rules and regula-
tions, it is difficult to see why they are not reasonable and just.

It is said the defendants are common carriers. It is not so. The
resemblance is but fanciful. They are not subject to the same le-
gal rules and liabilities as common carriers. Breese v. U. S. Tele-
graph Co., 45 Barb. 271. ¢ The reasons of policy and expediency
on which the rule of the common law is founded which imposes on
carriers of goods a liability for all losses not caused by the act of God
or the public enemy,” observes Bigelow, C. J., in Ellis v. American
Telegraph Co., 13 Allen, 226, ¢ do not apply to the business of trans-
mitting messages by means of the electric telegraph.” So in 7T%s
Western Telegraph Co. v. Carew, 15 Mich. 524, it was held thas
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telegraph companies in the absence of any provision of the statute,
are not comnfon carriers, and their obligations and liabilities are
not to be measured by the same rules. I can find no authority,’
observes Hunt, J., in Leonard v. The N. Y. Telegraph Co.,41N.Y.
571, ¢and can discover no principle upon which to charge such
a company with the absolute liability of a common carrier. That
liability was founded upon the necessities of the case, real or fan-
cied, and has never been applied to any person or to any occupa-
tion, except those of carriers of goods and innkeepers.” Whether
the liability of the telegrapher is based upon the contract he makes
or upon his public duty, he does not come within any of the prin-
ciples applicable to a common carrier.” In Smithson v. U, S. Tele-
graph Co., 29 Md., 167, Nelson, J., in delivering the opinion of
the court, says ¢ The defendants were bailees, not common carriers,
and not to be held to the rigid and strict accountability of common
carriers,’ etc.,

To the same effect is an English decision, Playford v. United
Kingdom Electric Telegraph Co., 11 Best & Smith, 759.

But if they were common carriers, the party sending his message
might waive his common-law rights, and might limit the liability of
the carrier to an amount as much less than that established by law,
as he might deem expedient, as is done in the case of a carrier of

“goods. ¢ A public carrier,” observes Bigelow, C. J., in Judson v.
- Western R. R. (., 6 Allen, 489, ¢ may enter into a special con-
tract with his employer, by which he may stipulate for a partial or
entire exoneration from his liability at common law as an insurer of
property committed to his custody, and such contract is not con-
trary to public policy, or invalid as transcending the just limits of
the rights of parties to regulate their dealings by special stipula-
tions. As a necessary corollary of this conclusion, it is also held
in the best considered text-writers, that a notice by a carrier that
he will not assume the ordinary responsibility imposed on him by
law, if brought home to the owner of goods delivered for transport-
ation, and assented to clearly and unequivocally by him, will be
binding and obligatory upon him, because it is tantamount to an ex-
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press contract, that the goodsb shall be carried on the terms specified
in such notice.” In Austin v. Manchester, §c., Railway Co.,70 E.
C. L., 453, horses were delivered to a railway company to be sub-
ject to a note or ticket containing the following notice : ¢ This tick-
et is issued subject to the owner’s undertaking to bear all the risk
of injury by conveyance and other contingencies, etc., the charges
being for the use of the railway carriage and locomotive power
only, the company will not be responsible for any alleged defects
in their carriages or trucks, unless complaint be made at the time
of booking or before the same leave the station ; nor for any dam-
ages, however caused, to horses, cattle or live-stock of any descrip-
tion traveling upon their railway or in any of their vehicles.” This
contract was held valid and binding upon the parties. ¢ The
question,” observes Creswell, J., ¢therefore still turns upoﬁ the
contract, which, in express terms, exempts the company from re-
sponsibility from damages, however caused, to horses, etc. In the
largest sense, these words might exonerate the company from re-
sponsibility, even for damage done willfully, a sense in which it is
not contended that they were used in this contract. But giving
them the most limited meaning, they must apply to all risks of
whatever kind, and however arising, to be encountered in the
course of the journey; one of which, undoubtedly, is the risk of a
wheel taking fire, owing to a neglect to grease it. Whether that
risk is called negligence merely, or gross negligence, or culpable
negligence, or whatever other epithet may be applied to it, we
think it is within the exemption from responsibility provided by the
contract ; and that such exemption appearing on the face of the
declaration, no cause of action is disclosed, and that judgment must
be arrested.’

In Can v. L. 4 Y. Railway Co., 7 Exch., 707, it was decided,
that when a railway company had made a contract, in which it was
stipulated that they shall not be answerable for any accident, how-
ever caused, the contract bound the party, and the company was
not answerable for any loss or injury though occasioned by their
own negligence. In Simons v. The Great Western Railway Co., 86
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E. C. L., 805, the conditions were, ¢ That no claim for damages will
be allowed unless made within three days after the delivery of the
goods, nor for loss, unless made within three days of the time that
they should be delivered,” and ¢in the case of goods conveyed at
special or mileage rate, the company will not be liable for any loss:
or damage, however caused,” were held just and reasonable, much
more would a mere limitation of damages be held reasonable, es-
pecially if assented to. In Walker v. York § Midland Railway Co.,
75 E. C. L., 750, the defendants printed notices declaring that they
would not carry fish except on terms relieving them from all re-
sponsibility, and declaring that their servants had no authority to-
alter these terms. A notice was served on the plaintiff, who not-
withstanding sent his fish. ¢If a man,’ says Wightman, J., ‘is
told that goods will not be received, except on certain terms, and,
notwithstanding this, he will send the goods, I think he must be.
taken to agree that they shall be taken on those terms.” The ver-
dict for the defendants was not set aside.

The defendants proposed to transmit night messages only on
certain terms and conditions, To these the plaintiffs acceded and
sent their message to them. Here isa contract between the parties.
1t is against no statutory provision. It is at variance with no rule
of the common law.

After a breach the parties may agree upon any sum as damages.
They may equally well do it before. It is incident to the general
right to contract, with which no court can interfere, as long as the
contract is not prohibited by law. The agreement made is lawful.
It is binding. It should be enforced equally as any other case.

It results from these views, that telegraphic companies are not
common carriers and not subject to their liabilities. '

They may limit their liabilities by express contract, or by rules
made known to those dealing with them.

When these terms are assented to by the parties sending the
message, they constitute a contract, which if not at variance with-
the statute or the common law, is binding upon the party signing
the same. '
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The limitation as to damages, that the company is liable only to
repay the sum received in case of a failure to deliver a night mes-
sage is not at variance with the statute nor with any rule of the
common law.

The plaintiff having assented and agreed to the same is limited
in his damages to the amount paid for the transmission of his mes-

_sage, there being a failure of its delivery.

Damages for the breach of a contract may as well be agreed up-
on before, as after such breach, and such agreement is binding in
each case.

In my judgment, a default should be entered for forty-eight
cents damages.

Joux RanNparL & another vs. James M. B. H. Kenror & others.

Jury trial—statute requiring defendant to pay jury fee to secure, constitution-
al—waiver of. Custom—parol evidence admissible to prove. Agent to sell—may
warrant.

Pub. Laws of 1868, ¢. 151, § 6,* providing that ‘the party demanding a jury shall
pay the jury fee, and tax the same in his costs, if he prevail, is not in con-
travention of Art. I. § 20, of the constitution of this State.

When a defendant in the superior court has demanded a jury, but declines to
pay the jury fee, he thereby waives his right to a jury trial.

When a case in the superior court is tried by the presiding justice without the
intervention of a jury, his findings of fact are conclusive.

Parol evidence is admissible to prove a custom among flour merchants in the
place where it is sold on commission, whereby the vendee may rescind the
sale and return the flour within teg days, if it prove to be unsound or dam-
aged.

In such case the commission merchant to whom the damaged flour is returned
in accordance with the custom, and who afterwards sells it as unsound, at its
fnll real value, without laches on his part, may recover from his consignor the
amount of the actual loss by such sale.

It seems, that in the absence of restrictions from his consignor, a commissioned

" flour merchant has the authority:to warrant the quality and condition of flour
gold by him,

* Jury fees were repealed by Pub. Laws 1873, ¢. 123,
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ON EXCEPTIONS to the ruling of Lane, J., of the superior court
for this county.

AsSUMPSIT to recover $417.16, loss on flour, sold by the plain-
tiffs on commission.

The defendants appeared at the return term, and, within the time
prescribed by the rules, filed their plea of the general issue, and
indorsed thereon the words, ¢Defendants demand jury trial, at
the same time saying to the clerk that the defendants had no
money, and should not pay the jury fee of seven dollars. The case
was thereupon placed upon the list of cases to be tried by a jury.
Wihen the case was in order for trial, the clerk demanded the jury
fee, which the defendants declined to pay, and demanded a trial by
Jury without the payment of the fee. The presiding justice ruled
that the defendants were not entitled to a jury trial except upon
the condition that they would first pay to the clerk the jury fee,
and thereupon ordered the case to be transferred to the list of cases -
to be tried by the judge of the superior court without the interven-
tion of a jury; and the defendants alleged exceptions.

Thereupon the case was tried by the judge without the interven-
tion of a jury.

The judge made the following report of the case :

I find as facts,—

1. That the plaintiffs were commission merchants doing business
at Portland, Me., and the defendants were flonr manufacturers or
millers, doing business at St. Louis, Missouri.

2. That on or about the 20th of April, 1871, defendants shipped
to the plaintifts five hundred barrels of flour, to be sold by them on
commission ; that two hundred bargels of the five hundred were of
the brand called the Conqueror.

3. That on the 12th of May, 1871, plaintiffs made a sale of the
two hundred barrels of the Conqueror to D. B. Ricker & Co., foir
merchants at said Portland, for $7.75 per barrel, and warranted the
same to be good sound flour, and the same day delivered a part of
the flour to the said Ricker & Co.

4. That on the 15th day of May, plaintiffs rendered an account
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of the said sale to defendants, in which they charged themselves
with the sum of $1550 for the sale of the said flour, and charged
their commissions to defendants, and drew on the defendants for a
small balance to équare the account, which draft defendants paid.

5. That on the 19th of May, 1871, a few days after they ren-
dered the said account to defendants, Ricker & Co. notified plain-
tiffs that the flour was musty and unsound, and was not such flour
as they bought, and requested plaintiffs to take it back.

6. That plaintiffs took back 180 barrels of the flour, and shipped
it to Boston, where it was sold for unsound and musty flour, and
paid Ricker & Co. the loss sustained by them on twenty barrels
which they had sold to their customers in the country.

7. That at the time of said sale to Ricker & Co., said flour was
musty and unsound ; that there is no market for unsound flour in
Portland, but there is a market for it in Boston.

8. That the amount actually realized by the plaintiffs on said
sale to Ricker & Co. was $417.16 less than said $1550, and plain-
tiffs actually lost on account of said sale $417.16.

9. That Ricker & Co. notified the plaintiffs that the flour was
unsound within ten days after said sale, and returned the flour to
plaintiffs within that time.

10. That in the case of the flour and disposing of the same, the
plaintiffs acted for the best interests of the defendants, and were
guilty of no laches in the premises.

11. That at the time of the sale it was the custom of commission
merchants in Portland to sell flour by samples.

Several witnesses, called by the plaintiff, testified against the
seasonable objection of the defendants,—

That they had been commission merchants in Portland from
twelve to thirty years; that it was the custom and usage among
the flour merchants of Portland, if within ten days after the sale of
flonr it proves unsound, it is nosale, and the vendee has the right

_to rescind the sale. :

If this testimopy was admissible, then I find as a fact, that it is

the custom and usage among the flour merchants of Portland, if
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within ten days after sale flour proves musty and unsound, it is ne
sale, and the vendee has the rmht to rescmd the sale and return
the flour. - And I rule as matter of law,— \

1. That the flour proving unsound, and being returned within
ten days after delivery, it was no sale by plaintiffs to D. B. Ricker
& Co.

2. That plaintiffs being guilty of no laches in the premises, and
the flour proving unsound, the defendants should bear the loss sus-
tained in the sale of it.

The judge rendered judgment for the plaintiffs for $417.16 and
interest from the date of the writ, and the defendants alleged ex-
ceptions.’

L. B. Dennett, for the plaintiffs.

Geo. C. Hoplkins, for the defendants, contended that
They were entitled to a jury trial without the payment in ad-
_ vance of the jury fee. Sec. 6, c. 151, Acts of 1868, if it makes-
such prepayment a condition without which a defendant cannot ob-
tain a trial by jury is unconstitutional.

The constitution of Maine, Art. 1, § 20, gives the right abso-
lutely and without condition to all parties in all controversies con-
cerning property except in cases when it had heretofore been
otherwise practiced.

In Saco v. Wentworth, 87 Maine, 173 the opinion of the court
establishes the positions, that trial by jury is a right which the legis-
lature cannot impair directly or indirectly, and that any act which
renders it difficult to obtain, or requires conditions for the purpose
of preventing such trial is opposed to the spirit of the constitution,
and void because it indirectly impairs the right.

No public necessity is shown to exist calling for this provision in
the act establishing the superior court, so it cannot be sustained
upon that ground.

It certainly has the effect of preventing jury trials, and is a con-
dition more directly tending to that end than the condition pro-
nounced void in the case cited.
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The cases, where it has been otherwise practiced, excepted in the
constitution from the general grant of the right of jury trial are
chancery suits, etc., where courts, when no jury was employed, had
jurisdiction before the constitution was adopted. Such jurisdiction
was not affected by the constitutional provision.

By uniform practice a defendant has always had the right of jury
trial. It has never been otherwise practiced.

If it be said that plaintiffs have been required to pay the jury fee
in advance, and the correctness of the practice never questioned,
and as the constitution gives the right equally to both parties, it will
therefore follow that the same prepayment may be required of a
defendant, the answer is plain.

A nist prius practice (for it lacks the authority of any reported
case) is an insufficient basis for attaching a condition to a. constitu-
tional right.  If it is, the principle ought to be carried no. further
than its aetual application.

But there is no analogy between the position of a plaintiff and
that of a defendant. The plaintiff complaining of a wrong and
seeking a remedy asks the services of officers, court and jury, and
assumes the burden of proving facts suflicient to make out his case
before the constitutional tribunal. The defendant, however, assumes
no burden and seeks no forum. His position is entirely negative.

A worthless plaintiff may sue a responsible defendant upon an un-
founded claim. He can defend himself without counsel, but not
without a jury. If this statute is constitutional he is forced to loan
the plaintiff seven dollars for the purpose of maintaining a suit against
himself. He is deprived of his property without his consent and
without compensation. When the plaintiff sets out upon his law-
suit he knows the road he must travel and enters upon it of his own
free will. The defendant, on the contrary, is an unwilling litigant.
It cannot be said he wants the time of a jury without paying for it,
for he wants no trial atall. But if a trial must be had, he demands
it before the constitutional tribunal.

If a verdict shall decide that the defendant is the party in fault,

VOL. IX. -4 ‘
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then an attachment of his property will compel him to pay this jury
fee.

If he has no property, however, this statute would deprive him
of trial by jury on account of his poverty.

Before the verdict, the presumption is that the defendant will
never be liable to pay this expense, but this statute in effect shifts
this presumption to the plaintiff. It puts the defendant in the po-
sition of the moving party and assuming that he is probably in the
wrong, imposes a condition without which he cannot set himself
right according to the law of the land.

But the defendant, if he chooses, has the constitutional right to
call upon the plaintiff to prove before a jury the demand upon which
he founds his action. Frothingham v. Dutton, 2 Greenl. 255.

It makes no difference that the case is tried by the court, for if
the legislature can require this prepayment at all, it can make the
penalty for not paying what it pleases, even find judgment against
the defendant without proof or trial.

The case shows that plaintiff sold the flour and warranted it to
be sound. This they had no authority to do in behalf of defen-
dant. Usage is the measure of the authority of a factor or general
selling agent to warrant.  Upton v. Suffolk Miils, 11 Cush. 586.

No such usage is proved in the case, and the decision turned
upon the admissibility of evidence of the custom.

The evidence of custom should have been excluded, for if the
custom means anything, it means that upon the sale of flour there
arises an implied warrant that the flour shall be sound.

It is settled in this State that no implied warranty of quality arises
from the mere sale of goods. Kingsbury v. Taylor, 29 Maine, 508.

-The custom being in direct opposition to this settled rule of law,
the evidence tending to establish it should have been rejected.
Homer. v. Dorr, 10 Mass. 26; Boardman v. Spooner, 13 Allen,
359, 360 ; Hilliard on Sales, 2d ed., pp. 249, 250.

Custom is admissible to explain what is doubtful. Leach v. Per-
kins, 17 Maine, 462.

In the case at bar the custom was not to explain any ambiguity,
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but to take the place of an express contract, and was inadmissible.

Atkins v. Howe, 18 Pick. 16; Ripley v. Crocker, 47 Maine, 370.
Plaintiffs had no authority to send flour to Boston without

knowledge of defendants. 1 Am. Leading Cases, 698, 699.

ArrreTON, C. J. The act establishing the superior court for the
county of Cumberland, c. 1561, was approved 14th February, 1868.
By § 6 it is provided, that ¢if the plaintiff desires a jury trial, he
shall indorse the same upon his writ at the time of entry. The de-
fendant shall, within fourteen days after entry, file his pleading,
and if the plaintiff has not demanded a jury, the defendant shall
indorse on his plea his demand for a jury, if he desires one.
Whenever a jury shall be so demanded by either party, the clerk
shall enter the fact on the docket, and all other cases, except ap-
peals, shall be tried by the justice without the intervention of a
jury, subject to exceptions in matters of law, in term time, or if
both parties desire, at chambers. The party demanding a jury
shall pay a jury fee, and tax the same in his costs, which shall be
the same as in the supreme judicial court, if he prevails; but in
cases actually disposed of without a verdict, the jury fee, if any
has been paid, shall be returned to the party paying it.’

By Art. 1, § 20 of the constitution of this State, it is provided
that ¢ In all civil suits, and in all controversies concerning property,
the parties shall have a right to a trial by jury, except in cases
where it has heretofore been otherwise practiced ; the party claim-
ing the righf, may be heard by himself and his counsel, or either
at his election.’

It will be perceived that the right to a jury trial is given by the
statute to either party at his option. Is the provision, by which the
party desiring a jury trial is required to pay the customary jury fee,
an infringement on the constitutional protection to the right of
trial by jury? '

The plaintiff, as a preliminary to a trial by jury, has always been
held to pay the customary jury fee. If on the trial he succeeds,
the amount paid is an item of cost, which the law imposes upon
the defendant.
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By the act under consideration, the defendant desiring a jury trial,
must pay the fee. But the amount thus paid is a charge to be
taxed in his bill of costs in case of his success. If unsuccessful,

" the defendant has only paid what, in such cése, the law would
compel him to pay. :

The argument of inability to pay is ahke applicable to the plain-
tiff as to the defendant. Because the defendant may be unable to
pay the required amount, the loss of a jury trial would be no great-
er deprivation of a constitutional right to him, than to the plaintiff,
if he were in the same category.

The prepayment of the jury fee is required of the party desiring
a trial by jury. Itis just as unconstitutional to require it of the
plaintiff when he desires a trial by jury, as it is to require it of the
defendant under the same circumstance, and no more so. DBut
the prepayment of a jury fee by the plaintiff has never been
deemed an infringement upon the right to a trial by jury. Nor
can the prepayment by the defendant be so regarded, when it is
made at his own option, and followed by the same consequences
as when paid by the plaintiff.

In cases tried before justices of the peace, ‘the defendant when
unsuccessful and appealing is required to advance the jury fee.
But this has never been held an infringement on his constitutional
right to a trial by jury. But what matters it, whether the jury
fee is paid by the defendant when he is an appellant or when he is
not ? .

In Beers v. Beers, 4 Conn. 535, it was held that the act of the
legislature enlarging the jurisdiction of justices was not repugnant
to the constitution, as thereby impairing the right to trial by jury.
¢ An instrument,’ observes Hosmer, C. J., ‘ remains inviolate, if it
is not infringed ; and by a violation of the trial by jury, I under-
stand taking it away, prohibiting it, or subjecting it to unreasonable
and burdensome regulations, which, if they do not amount to a
literal prohibition, are, at least, virtually of that character. It
could never be the intention of the constitution to tie up the hands
of the legislature, so that no change of jurisdiction could be made,
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and no regulation, even of the right of trial by jury, could be had.
It is sufficient and within the reasonable intendment of that instru-
ment, if the trial by jury be not impaired, although it may be sub-
jected to new modes and even rendered more expensive, if the
public interest demand such alteration.” So in Jones v. Robbins,
8 Gray, 829, it was held that a statute, which authorizes a single
magistrate to try and pass sentence in a criminal case, but gives
the defendant an unqualified and unfettered right of appeal, and a
trial by jury in the appellate court, subject only to the requirement
of his giving bail for his appearance there, or in default of such
bail, being committed to jail, is not unconstitutional as impairing the
right of trial by jury.

The defendant having desired a jury trial was entitled to it, up-
on complying with the condition invariably attached to such trials
in civil cases,—the payment of the jury fee. With this he de-
clined to comply. He stands in the same situation as a plaintiff
would be in, who neglected or refused to comply with this require-
ment of law. Declining to make the required payment, the defend-
ant must be held as waiving the right to a jury trial, when he
refuses to do what is an essential and reasonable prerequisite to its
enjoyment. All that remained to be done was a trial by the judge
or the entry of a default. The defendant preferred a trial by the
presiding justice, and the remaining inquiry relates to the ruling of
the justice upon that trial.

When a cause is tried by the @residing justice, he is the final
arbiter of the facts. His findings as to them are conclusive on the
parties and his rulings as to the law, except so far as they are
brought to the consideration of the court by exceptions or other-
wise, are final. ‘

The following facts were found by the justice before whom the
cause was heard : ’ .

The defendants, flour manufacturers at St. Louis, on or about
April 20, 1871, shipped to the plaintiffs, commission merchants at
Portland, to be sold by them on commission, four hundred barrels
of flour. Two hundred barrels were of the brand called the Con-
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queror. On the 12th May following, the plaintiff sold the two
hundred barrels of the brand Conqueror, to D. B. Ricker for $7.75
per barrel, and warranted the same to be good sound flour.

On the 15th May the plaintiffs rendered an account of said sale
to the defendants, charging themselves with the proceeds of the
flour sold, and charging their commissions to the defendants, and
drew on them for the balance to square the account, which draft
they paid.

On the 19th May, Ricker & Co. notified the defendants that the
flour was musty, and was not such flour as they bought, and request-
ed the plaintiffs to take back said flour, which they did, except twen-
ty barrels which Ricker & Co. had sold, and paid them their loss
on the flour sold. The plaintiffs, there being no market for musty
and unsound flour in Portland, shipped it to Boston, where it was
sold, at a loss of $417.16, which they seek to recover in this action.

It is in proof that the plaintiffs were notified of the unsoundness
of the flour within ten days after the sale, and that the same was
returned within that time, and the plaintiffs were guilty of no laches
in the matter.

The plaintiffs offered testimony to show there was a custom among
flour merchants of Portland, that if, after sale, flour proves musty
and unsound, it is no sale, and the vendee has the right to rescind
the sale and return the flour. The custom is not an unreasonable
one. Evidence is admissible to prove a custom. Whether it is
proved or not is for the determination of the presiding justice,
when the cause is tried by him. He found there was such a cus-
tom. We cannot here try the correctness of his findings of fact.

The custom being established, the following rulings were made :
¢That the flour proving unsound, and being returned within ten
days after delivery, it was no sale by the plaintiffs to Ricker & Co.,
and that the plaintiffs being guilty of no laches in the premises,
and the flour proving unsound, the defendants should bear the loss
sustained in the sale of it.’

These are the only questions of law presented by the exceptions
for our consideration. Now the sale in this case was conditional.
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It was found that such was the custom. The flour was unsound.
It was returned within the time fixed by custom. The time was a
reasonable one, whether there was a custom on this subject or not.
The authority to sell implies the right to give the vendee a reason-
able time in which to ascertain the character of the article sold.
The equities of the case are with the plaintiffs. The defendants
are not entitled to the price of sound flour for the musty and un-
sound flour which they shipped the plaintiffs.

No question of law is raised as to the conduct of the plaintiffs in
their disposition of the flour. That as matter of fact, it was judi-
cious and for the best interests of the plaintiffs, is fully established
by the findings of the judge.

It is said that the plaintiffs had no right to warrant the sound-
ness of flour sold by them on commission. The exceptions present
no ruling of law on this subject. It would seem, however, accord-
ing to some authorities, that when there are no restrictions, a com-

mission merchant would have that right. In Story on Agency,
§ 102, the law is thus laid down: ¢ An authority to sell a horse in-
cludes a power to warrant him; a power to sell goods includes a
power to warrant them,” and in § 59 the law is thus stated: ‘A
servant employed to sell a horse is clothed, by implication (unless
expressly forbidden), to make a warranty on the sale ; so an agent
or broker, having power to sell goods without any express restric-
tion as to the mode, may sell by sample or with warranty.” An
agent authorized to sell, is presumed to possess the power of war-
ranting its quality and condition, unless the contrary appear; and
this whether the agency be general or special. Nelson v. Cowing,
6 Hill, 336 ; Andrews v. Kneeland, 6 Cowp. 355. In Upton v.
Suffolk County Mills, 11 Cush. 586, the warranty was that the
flour should keep sweet during a sea-voyage, not that the flour was
sweet at the time of sale. A warranty that an article when sold is
sound, is materially different from a warranty that an article shall
continue to remain sound for an indefinite period of time, and under
conditions obviously endangering its soundness. But it is unnec-
essary to determine whether a commission merchant has a right to
warrant or not, as it is not important to the decision of the case.
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Upon the whole, we perceive no error of law on the part of the
presiding judge, or that any injustice has been done. The defend-
ants, if the flour was musty and unsound, were not entitled to the
price of sound flour. If they have received more than the value
of their flour, in consequence of the conditional sale made by the
plaintiffs with a right to return, if the flour was found to be un-
sound, and the flour has been returned for that cause, and been
sold again for its full value, though at a less price, the loss should
be borne by the defendants, and not by the plaintiffs.

Exceptions overruled.

Curring, Warron, Dickerson, and DanrortH, JJ., concurred:

GeorceE F. StoNE & others vs. EBeN N. PErry.

Conditional sale—what is.

The plaintiffs, merchants in Boston, through a broker, on July 5th, sold for cash a
lot of flour which they shipped to the vendees in Portland two days after, and
on the 8th July forwarded a bill with ¢ terms cash’ printed thereon. On the 10th
July, one of the plaintiffs went to Portland, and ascertaining the vendees had
failed, and that the flour had been attached, replevied it from the attaching
officer. Held, that by the lex loci, the sale was upon the condition of payment in
cash upon delivery ; and that the action was maintainable without previous
demand. ‘

On rEPORT from the superior court for this county.

ReprevIN for one hundred barrels of flour, which the defendant
as sheriff of this county had attached as the property of Alonzo
Butler, of Portland.

Writ dated July 11, 1871.

It appeared, on the part of the plaintiffs, that on July 5, 1871, a
broker called at plaintiffs’ place of business in Boston, and inquired
the price per barrel of one hundred barrels of flour of a certain
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brand ; plaintiffs asked- whom it was for, and the broker replied,
Butler, of Portland ; plaintiff said he did not know him, but would
sell the flour at $8.75 for cash; that he went away, and soon re-
turned and said he would take the flour ; that the flour was shipped
to A. Butler & Co., on Friday, July 7th; that on the next day plain-
tiffs forwarded to A. Butler & Co., a bill of the flour, with the
words ¢terms cash’ printed on the margin thereof; that on the
fallowing Monday, one of the plaintiffs went to Portland, and ascer-
taining that A. Butler & Co. had failed, and that the flour had
been attached by one of the previous debtors of Butler, replevied
it from the officer.

It also appeared that under the custom and usage of trade in
Boston, when flour is sold for cash, it means that the seller has the
right to call for the pay at any time he pleases, but the custom is
not to call until ten days; that there is no credit in the flour busi-
ness unless the time is specified ; that ten days is a courtesy and not
aright, and is so defined in the rules of exchange.

On the part of the defense it appeared that the broker offered
plaintiffs for Butler $8.75, and if he did not remit in ten days to
draw at sight, and not on demand; and that plaintiffs said they
would ship the first one hundred barrels they received.

The full court, to render such judgment as the legal rights of the
parties required.

J. H. Drummond, for the plaintiffs.

A. A. Strout, for the defendant, contended inter alia that the
plaintiffs ratified the sale ; that in Blanchard v. Child, T Gray, 155;
Deshon v. Bigelow, 8 Gray, 169 ; Tyler v. Freeman, 3 Cush. 261
Whitney v. Eaton, 15 Gray, 225 ; and in Farlow v. Ellis, 15 Gray,
229, there were express conditions of sale. So in Hirschorn v.
Canney, 98 Mass. 150.

ArpreroNn, C. J. The plaintifts, merchants in Boston, through
the intervention of a broker, on July 5, 1871, sold to A. Butler &
Co., one hundred barrels of flour, which they shipped on Friday,
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the Tth July. The sale was for cash. The bill of goods, which
was forwarded on 8th J uly, had on the margin the words, ¢ terms
cash.” On Monday, one of the plaintiffs went to Portland, and,
finding the firm of Butler & Co. had failed, and that the flour had
been attached, commenced an action of replevin.

The sale to Butler & Co. was conditional. The condition has
not been complied with. The attaching creditor can only acquire
the right of his debtor. As between vendor and vendee, the ven-
dor is to be deemed the owner. In Deshon v. Bigelow, 8 Gray,
159, the sale was for cash, and being conditional, it was held that
the title did not pass to the vendee until payment, although the
goods sold were delivered to the vendee. So when goods are
sold on time, and delivered to the vendee, it being part of the con-
tract that they are to be paid for by the negotiable note of the
vendee, such payment is a condition precedent to the sale, and the
title to the goods will not vest without such payment or a waiver of
it. Whitney v. Eaton, 15 Gray, 225; Farlow v. Ellis, 15 Gray,
2295 in Hirschorn v. Canney, 98 Mass. 149, a merchant in New
York sold goods to a merchant in Boston, on condition that he
should send his notes in payment therefor, and shipped the goods
to Boston, mailing a bill of lading to the vendee, and requesting
him to send his notes in payment, which was never done. It
was held, that no title passed to the conditional vendee. ¢ The sale
to the defendants,’ observes Gray, J., in Adams v. O’ Connor, 100
Mass. 515, ¢ having been found by the jury to have been for cash,
was a conditional sale, and  vested no title in the purchasers, until
the terms of sale had been complied with.’

If goods are sold conditionally, and delivery made according to
the custom of the trade, before the conditions are complied with,
in expectation of compliance, the delivery is also conditional, and
no title vests in the purchaser until performance of the condition ;
and if he steadily refuse compliance, the seller may recover the
goods by action of replevin. Bauendahl v. Horr, 7 Blatchf, 548.

The contract was made in Massachusetts, and the law of that
place must govern. By that law, the sale being upon the condition

\
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of payment in cash upon delivery, no payment being made, the
title of the vendor remains as between him and his vendee, or as
between him and the attaching creditors of the vendee, in the .
former. The plaintiffs never parted with their title in Massachu-
setts, and their vendee has not acquired any.

There has been_no waiver, nor is there any proof tendmg to
show a waiver on the part of the plaintiffs, of any of their legal
rights.  On the contrary, they have been vigilant in their enforce-
ment. The fact that the goods were actually forwarded to the
purchaser before a compliance with the terms of sale is not neces-
sarilyv a waiver of the conditions of sale. Farlow v. Eilis.
‘Whether a delivery under an agreement for the sale of chattels
is absolute or conditional, depends upon the intent of the parties; to.

establish that the delivery was conditional, it is not necessary that
the vendor should declare the conditions in express terms, at the
time of delivery. It is sufficient, if the intent of the parties can be
inferred from their acts or the circumstances of the case. Ham~
mett v. Linneman, 48 N. Y. 399.

The defendant having wrongfully interfered with the property
of the plaintiffs, is liable in tort for such interference without de
mand.

Judgment for plaintiffs, and one cent damage.

Kent, Warton, Dickerson, and DaxrortH, JJ., concurred.
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Joseru GoopING, petitioner for review, vs. AsBY T. BAKER.

Refereeé——judgment on report of—when may be reviewed.

The supreme judicial court, held by one justice, may grant a review of a judg-
ment rendered in the superior court, upon a report of refereesin an action
referred to them by rule of the latter court, although no other matters in dis-
pute between the parties were included in the rule.

ON EXCEPTIONS. ‘ :
Prrrrion for a review of a judgment rendered in the superior
court, at the December term thereof, 1871, against the petitioner,
_on a report of referees in an action referred to them by rule of the
superior court, no other matters in dispute between the parties be-
ing included in the rule.
" The respondent contended that no existing statute authorized the
review ; but the presiding justice ruled otherwise, and granted
the review, and the respondent alleged exceptions.

T. B. Reed, for the petitioner.
W. H. Vinton, for the respondent.

. Arpreroxn, C. J. Thisis a petition for the review of a judg-
ment rendered in the superior court for this county, upon a report
of referees to whom the case was submitted by a rule of said court,
no other matter between the parties being included in the rule of
reference.

The question presented is whether a review in such case is
authorized by statute.

By R. S., 1871, c. 89, § 1, ¢ the supreme judicial court held by
one justice may grant one review in civil actions . . . when judg-
ment has been rendered in any judicial tribunal, if petition there-
for is presented within three years after the rendition,” and in
certain special cases which are enumerated, the seventh of which
is, *when it appears that justice has not been done, through accident,

dn o (24
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mistake, or misfortune ; and that a further hearing would be just
and equitable.’

The case presented is alike within the spirit and the letter of the
statute. The great object in view is the furtherance of justice and
the prevention of injustice. These objects are equally desirable,
whether the judgment is rendered upon the report of referees or
on the verdict of the jury.

The review is to be granted in civil actions, when a judgment
has been rendered in any judicial tribunal. The action before
reference was a civil suit. It was none the less so because it was
referred by rule of court. It still remains a civil action. Judgment
in a judicial tribunal has been rendered. It matters not whether
the judgment is upon a verdict or an award, in either case it is the
judgment of the court.

This view is fully confirmed by reference to the Statute of 1821,
c. 57, and the subsequent revisions. By c. 57, § 1, the right of
review was limited to cases where judgment was rendered on a
verdict of a jury. By § 2, the right of review was given in all civil
actions, whenever by reason of any accident, mistake or unforeseen
cause judgment shall have been rendered on discontinuance, non-
suit, nil dicit, non sum informatus, report of referees, or suits may
have been discontinued without judgment, to the hinderance or
subversion of justice. ‘

These sections were condensed in the revision of 1840, c. 123,
and instead of enumerating the special cases of judgments in which
a review might be had, general langnage, embracing all the cases
before specifically stated, was used, and the court were authorized
to grant reviews ‘in all actions, including petitions for partition,
originally commenced in the late court of common pleas or dis-
trict court, and on which judgment has been or shall be rendered
in that court or in the supreme judicial court, whenever they shall
judge it reasonable, and for the advancement of justice, without
being limited to particular cases.’

In the revision of 1857, c. 89, § 1, and in that of 1871 c. 89,

§ 1, the same general language was used. In the last revision the
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right of review was further enlarged. Indeed the tendency of
legislation has been in the direction of increasing the powers of the
court in granting reviews, in order to prevent the triumph of
wrong.

But it is insisted that the right of review was limited by the act
of 1860, c. 107, which is found in the last revision as the fourth
special case, in which a review may be granted; that is, ¢ when a
judgment has been rendered on the report of referees, in an action
referred by rule of court, and other matters were included in the
rule of reference.” But this section was to enlarge, not to restrict
the power of the court. It was doubted, as such a case was a
“civil action’ and something more, whether it would be included
in the authority already given to grant reviews in all civil actions,
in which judgment had been rendered in any judicial tribunal. It
assumes that a review might be granted ¢in an action referred by
rule of court,’ and extends the authority of the court to cases ¢ where
other matters in dispute between the parties were included in
the rule of reference.’

In a statute submission, where no civil action has been com-
menced, a different question arises, which it is not necessary at this
time to consider.

The court had authority by statute to grant a review, and the
exceptions must be overruled.
' Exceptions overruled.

Curring, Kent, Warron, Dickersoy, and Daxrorts, JJ.,
concurred.
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[

WiLtiam Curtis & another, appellants, vs. Ciry oF PorTLAND.

Damages for land taken for street—assessment of, when portion of street discon-
tinued after appeal.

In 1870, the city council of Portland, under § 9* of their charter, laid out a street
across the petitioners’land for which they awarded no damages, and from their
adjudication as to damages this appeal was taken. After the appeal the city
couucil discontinued a portion of the street. Held, That the petitioners may
abandon their appeal with costs, or pursue it and have the damages assessed,
for so much of the located street as is not discontinued.

ON REPORT.

ArpEAL from the decision of the city council of the city of Port-
land in relation to damages for land taken for a street.

The facts sufficiently appear in the opinion, only one question
being raised, to wit, how shall the damage be assessed.

W. L. Putnam, for the appellants.
Symonds & Libby, for the respondents.

*C1rY CHARTER, SECT. 9. The city council shall have exclusive authority to
lay out, widen, or otherwise alter or discontinue, any and all streets’ or public
ways in the city of Portland, without petition therefor, and as far as extreme
low-water mark, and to estimate all damages sustained by the owners of land
taken for that purpose ; but all locations below high-water mark shall be sub-
Ject to the provisions of the laws relating to the commissioners of Portland har-
bor. A joint standing committee of the two boards shall be appointed, whose
duty it shall be to lay out, alter, widen, or discontinue any street or way in said
city, first giving notice of the time and place of their proceedings to all parties
interested, by an advertisement in two daily papers printed in Portland, for one
week at least previous to the time appointed. The committee shall first hear all
parties interested, and then determine aund adjudge whether the public con-
venience requires such street or way to be laid out, altered, or discontinued; and
shall make a written return of their proceedings, signed by a majority of them,
containing the bounds and descriptions of the street or way, if laid out or alter-
ed, and the names of the owners of the land taken, when known, and the dam-
ages allowed therefor; the return shall be filed in the city clerk’s office at least
seven days previous to its acceptance by the city ceuncil. The street or way
shall not be altered or established until the report is accepted by the city coun-

. cil, and the report shall not be altered or amended before its acceptance.
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DanrorrH, J. In 1870, the city of Portland laid out a street
across the pefitioners’ land, for which no damages were allowed.
From that adjudication as to damages this appeal was taken. Af-
ter this appeal the city discontinued a portion of that street. Shall
the appellants have their damages assessed in this process for the
street as originally located, or for that part not discontinued ?

This state of facts does not seem to have been contemplated by
the legislature, in the act of 1863, c. 275, § 9, under which the
respondents justify, and yet certain legal rights result to the parties
therefrom.

There is here no question of the recovery of damages, but as to
the basis upon which they shall be assessed. There is no judgment
for dammages in favor of the appellants, nor anything tantamount
thereto. If there had been such an adjudication, the appeal would
have suspended its effect until a final disposition of it. If there
had been a final adjudicaﬁioﬁ as to damages, and a subsequent dis-
continuance of a part of the road before the payment of the
amount, it is very possible the land-owner might recover the full
sum assessed, as no provision is made in the law for apportioning
the damages between the different parts of the street. But upon
this question we give no opinion.” On what ground shall the dam-
ages be assessed under the facts developed in this case? The
statute referred to gives the city of Portland exclusive authority to

A street or way shall not be discontinued by the city council, excepting upon
the report of said committee. The committee shall estimate and report the
damages sustained by the owners of the lands adjoining that portion of the
street or way which is so discontinued, their report shall be filed with the city
clerk seven days at least before its acceptance. Any person aggrieved by
the decision or judgment of the city council in establishing, altering, or discen-
tinuing streets, may, so far as relates to damages, appeal therefrom to the next
court, having jurisdiction thereof, in the county of Cumberland, which court
shall determine the same by a committee or reference under a rule of court, if
the parties agree, or by a verdict of its jury, and shall render judgment and issue
execution for the damages recovered, with costs to the party prevailing in the
appeal. Such appeal shall be made to the term of the supreme judicial court,
which shall first be holden in the county of Cumberland, more than thirty days
from and after the day the street is finally established, altered, or discontinued,
excluding the day of ecommencement of the session of said court.
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¢lay out, widen, or otherwise alter or discontinue any and all streets,’
etc. Under this statute there can be no doubt that the city had
full authority to discontinue any part of any street at any time after
its location. We must, therefore, deem the discontinuance of a por-
tion of the street in question, as legal, until quashed on certiorari.
This discontinuance has no effect upon the remainder of the way.
The result is, that a part of the original location upon the appellants’
land is still a legal street, while the other part is not, and the city
or the public have no rights therein. Further, the discontinuance
was accomplished before the damages were paid or recovered,
.while the original adjudication, as to damages, remains the same.
From this adjudication this appeal was taken, and, if prosecuted, the
jury or committee will examine the road as they find it. They
have no authority to estimate damages for a way which has no ex-
istence in law or fact, but only for that which does exist. Then
the state of things has been somewhat changed since the appeal
was taken. But this change is one which the respondents had a
legal right to make, and to which the petitioners are legally bound
to submit. Nor does it work injustice to them. They may, under
the law, if they choose to submit to the original adjudication as to
damages, withdraw their appeal with costs, or they may pursue it
and recover such damages as they are entitled to for the street as
now located ; and if they are aggrieved at the damages allowed for
the discontinuance, they may appeal from that and recover for all
injuries, including that arising from the original location. These
two processes are sufficient to secure the payment for all damages
sustained. But if the claim of the appellants is allowed, to some
extent double damages will be recovered, once under each appeal.

The result is, the appellants may, if they choose, abandon their
appeal with costs, or pursue it and have the damages assessed for
the location of the street as it now is.

Aprreron, C. J.; Curriveg, Warron, and Dickerson, JJ.,
concurred.
VOL. LX. 5
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StaTE oF MaiNE vs. EBEx LEacH.

¢ Misconduct inoffice’—what is. Evidence. Indictment—necessary allegations in.

¢ Misconduct in his office,” as used in R. 8. of 1857, c. 7, § 15* is not limited to such
acts as the law requires or expressly authorizes a register of deeds to perform

Thus, where a register of deeds, over his official signature, knowingly, purposely,
and designedly, but neither corruptly nor with intent to defraud, made and

" delivered to another a certificate that he had examined the title of an individ-
ual therein named to a particular lot of land, and found no incumbrance on
the same whatever,—when the register then well knew that the registry con-
tained the record of an incumbrance by an attachment, and that the certificate *
was false,—he was held to be guilty of ‘ misconduct in his office, although it
was no part of his official dnty to make such examination, or issue such cer-
tificate.

In such case, the fact that the certificate filed by the officer in the registry of
deeds, and the record thereof, mention the middle initial letter of the attach-
ing creditor as * W.’ instead of f M., as in the writ will not exonerate the reg-
ister.

In the trial of an indictment charging the ‘misconduct in his office’ of aregister
of deeds, by knowingly issuing a false certificate of a certain person’s title to
a particular lot of land, evidence comprising substantially the history of the
certificate, and of the uses made of it in obtaining a loan by the.person to.
whom it was issued, is admissible on the part of the prosecution under a count
charging the offense done with an intent to defraud.

8o is the writ on which the alleged attachment was made, together with a cer- -
tified copy of the judgment thereon, the execution, levy, and of the record of
the levy.

8o is the record of the attachment, although the middle initial letter of the at-
taching creditor therein is ¢ W,’ instead of ‘M.,” as in the writ.

An indictment charging a register of deeds with ‘misconduct in his office,” by
knowingly issuing a certificate, that he had examined a certain person’s
title to a particular lot of land, and that he found no ineumbrance thereon,
when, in fact, he knew there was an incumbrance by attachment, need not
particularly set out the writ of attachment and the other succeeding matters
‘of record,

An allegation in such indictment that when said certificate was made and deliv-
ered as aforesaid, there was a valid and existing attachment for an amount
specified, on said real estate named in said certificate, by virtue of a writ
against the owner named in the certificate, ‘ all of which then and there ap-
peared by the records of said registry of deeds, sufficiently sets out the fact
that the attachment had been recorded in said registry.

*See opinion.
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Ox ExcepTIONS to the ruling of Groddard, J., of the superior
court for this county.

InpicrmenT founded upon R. S. of 1857, ¢. 7, § 18 (R. S., c. 7,
§ 12), consisting of five counts, respectively alleging substantially,

1. That the respondent, on April 2, 1868, at Portland, was and
still is register of deeds for the county of Cumberland, duly elected
and sworn, and had given his official bond approved by the county
commissioners, with sufficient sureties in the penal sum of two
thousand dollars, conditioned for the faithful discharge of his duties
as such register ; that the respondent then and there, knowingly,
purposely, designedly, -and unlawfully did make, issue, and deliver
to some person unknown, his official certificate as such register, in
the words and figures following, viz.:

¢ Portland, April 22,1868. This may certify, that I have exam-

ined the title of James W. Leavitt to lot situated on State street,

Portland, and that I find no incumbrance on the same whatever,
Attest: EBex LeacH, Register.

That said certificate when thus made, issued, and delivered was
false and untrue, and that said real estate, named in said certificate,
was not free of all incumbrance, as therein stated, but that then and
there, when the same was so made, issued, and delivered, there was
a valid attachment thereon for the sum of fifteen thousand dollars,
by virtue of a writ against said Leavitt, all of which Leach then
and there well knew ; that Leach, then and there, knowingly, pur-
posely, designedly, and unlawfully made, issued, and delivered. said
certificate, in his official capacity as register of deeds, for said
county, well knowing the same to be false and untrue; and that
said” Leach was then and there guilty of misconduct in his office of
register of deeds for said county, and incapable of discharging its
duties, against the peace, etc.

2. 'That the respondent, on April 22, 1868, at Portland, was
and still is register of deeds for said county, and was then and

there guilty of misconduct in his said office of register of deeds in -
’ this, that on said day and year, the said Leach, at said Portland,
in his official capacity aforesaid, knowingly, designedly, unlawfully,
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and with intent to defraud, made, issued, and delivered to some
person unknown, a certain certificate in the words and f.igures,fol-
lowing, to wit: [same as in first count].

That said certificate was then and there false and untrue, and
the said real estate was then and there under a valid attachment
on a writ against the said Leavitt for fifteen thousand dollars, and.
Leach then and there when he made, issued, and delivered said
certificate, well knew it was false and untrue, and that said attach-
ment existed on said real estate, against the peace, etc.

The third and fourth counts were similar to the second, without,
the allegation of the ¢intent to defraud.’

The fifth count was like the first, with the exception that imme-

* diately following the certificate succeeded the allegations :

That said certificate, at said Portland, on the day and year last
aforesaid, so made and delivered by said Leach as aforesaid, was
false and untrue, and that the said Leach then and there knew the
same was false and untrue in this, that when said certificate was so
made and delivered, there was a valid and existing attachment for
fifteen thousand dollars on said real estate, named in said certifi-
cate, by virtue of a writ against said Leavitt demanding that sum
as damages, all of which then and there appeared by the records of
said registry of deeds, etc.

It appeared in evidence on the part of the government, inter alia,
that the respondent was duly elected and qualified as register of
deeds in and for the county of Cumberland, and entered upon the
discharge of his official duties on Jan. 1, 1868 ; that Leach detailed
the circumstances of the giving of the certificate substantially as
follows: that a few days before making it, while he was busy in
the office of register, some person called and requested the respond-
ent to look up the title to a piece of real estate on State street ; that
before he completed the search, the applicant called two or three
:times ; that when he completed the search, respondent told the ap-
plicant that he had gone over the records and found no mortgage
.or conveyance, but had found an attachment, Churchill v. Leavitt,
.and pointed it out to the applicant, who replied that he knew-all
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about the attachment, which amounted to nothing ; that the appli-
cant said that the respondent might make out a memorandum of
the result of his investigation ; that the respondent asked the appli-
cant if respondent should mention the attachment in the memoran-
dum, and the applicant replied no, it was of no account, that the
applicant only wanted it for his own private use, and upon the
whole, that the respondent might make applicant a certificate with-
out mentioning the attachment; that respondent replied he could
not make the certificate without mentioning the attachment, where-
upon the applicant said he did not want that put in, as it did not
amount to anything ; and that respondent was induced to give the
certificate, because it was for the applicant’s private use.

It also appeared that the respondent testified in the criminal
prosecution of State v. William Chase, that at the time the respon-
dent delivered the certificate, it was false, and that he knew it.

One Jerris, called by the government, was permitted to testify
against the seasonable objection of the respondent: That in 1868,
" he was agent for selling real estate ; that the certificate in question
was presented to witness by one William Chase, who wanted to
raise money on a mortgage, when witness told Chase that a cer-
tificate from the register of deeds would be required that there was
no incumbrance on the property ; that in consequence of the in-
formation contained in the certificate, witness loaned Chase $7,000
and took a mortgage on the property referred to in the certificate ;
that Chase was negotiating for James W. Leavitt, and witness for
one Converse, who required a certificate from the register; that
witness had no information that an attachment existed on that
property when he negotiated the loan; and that the property was
worth $10,000.

The government introduced against seasonable objection of the
respondent, :

A writ James M. Churchill v. James W. Leavitt, dated Jan. 25,
1868. On the writ was the officer’s return of same date, of general
attachment of Leavitt’s real estate in the county of Cumberland ;
and a retarn of completion of service by summons.
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There was also a return duly signed by the attaching officer,
reciting in the usual form that he had filed an attested copy of his
return of the attachment, etc., in the registry of deeds, Jan. 27,
1868.

The paper actually filed by the officer in the registry of deeds,
"was as follows: '

¢ CUMBERLAND, 8s. January 25, o. ». 1868.

At three o’clock and five minutes in the afternoon, by virtue of
the within writ, I attached all the right, title, interest, estate, claim,
and demand of every name and nature, of the within-named de-
fendant in and to all and any real estate in said county of Cum-

berland. Geo. W. Parkkr, Sheriff.

¢ The foregoing is a true copy of my return on a writ in favor of
James W. Churchill, of Portland, in the county of Cumberland,
against James W. Leavitt, now commorant at Paris, in the county
of Oxford and State of Maine. .

*Writ dated January 25, a. ». 1868, and returnable to the
supreme judicial court, to be holden at Portland, in and for the
county of Cumberland, on the second Tuesday of April, A. D.
1868.

¢Said writ is in a plea of the case.

¢The value of defendant’s property which I am thereby com-
manded to attach, in fifteen thousand dollars. '

Attested : Geo. W. PArkEr, Sheriff.’
The foregoing paper bore the following filing upon its back :

¢ Attachment of real estate.
James M. Churchill v. James W. Leavitt.
Cumberland, ss. Registry of Deeds.
Received Jan. 27, 1868, and entered in vol. 9.
Attest: (Signed) EBenN LEeacH, Register.

The government also introduced, against the seasonable objection
of' the respondent, a copy of the judgment recovered on the forego-
ing writ, in Aug. 18, 1869 ; of the execution issued on the judg-
ment, Aug. 26, 1869 ; of a return of a levy of the execution upon
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. the land mentioned in the certificate, dated Sept. 8, 1869 ; and of
the record of said levy entered in the registry of deeds, Sept. 17,
1869.

The record of an attachment upon the book of the registry of
deeds, upon a writ in favor of James W. Chwrchill v. James W.
Leavitt, was offered by the government, and admitted against the
respondent’s objection.

The respondent made requests for instructions as follows :

1. That what the statute calls ¢ misconduct in office,” relates to
some act which it is the person’s official duty to perform. And as
it is no part of the official duty of the register of deeds to examine
the records and give certificates of title, the certificate given by
the defendant in this case, even if given corruptly and fraudulently,
did not constitute ¢misconduct in office.’ ‘

2. That no act or omission of the register of deeds constitutes
the offense of misconductin office unless it is done corruptly, or
with intent to defraud. And unless such intent is proved beyond
a reasonable doubt, in this case the defendant is entitled to ac-
quittal. ‘

8. That if the defendant, when he gave the certificate in this
case, knew it was untrue in that it stated there was no incum-
brance on the record, at the same time supposed from the state-
ment made to him by the person who obtained the certificate that
the attachment recorded had in some way been discharged, and he
made the certificate without any actual intent to defraud, and
without any actual intent to aid said person to defraud, or knowl-
edge that the certificate was to be used for any such purpose, then
he is entitled to an acquittal.

4. That it is not enough for the government to show a valid at-
tachment existing at the date of the certificate alleged to have been
given by the respondent; but it must also show that the return
required by law had been made to the registry of deeds, or that a
record of such a return had been entered upon the proper book in
the office.

5. That the return of the officer to the registry, put in evidence
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in this case, does not conform to the requirements of the law, and
is not sufficient to perfect the attachment in respect to the record
of it in the registry of deeds.

6. That the record of the attachment put into the case is not a
legal record of the attachment upon the writ put into the case.

7. Evidence of notice to Leach after the delivery of the certifi-
cate, of the existence of the mortgage or of the attachment, is not
legal proof of an intent to defraud at the date of that delivery.

8. Evidence of notice to the respondent, after the delivery of
the certificate, of the existence of the mortgage or of the attach-
ment, is not legal proof of an intent to defraud at the date of that
delivery, and is not to be considered by the jury in determining
whether the respondent then had a fraudulent intent.

The presiding judge gave the seventh requested instruction, and
refused to give the others, and charged the jury, inter alia, as fol-
lows:

¢ Respondent’s counsel have desired certain instructions which I
decline to give, except so far as'they may be contained in what I
am about to say:

*1. If you find that the respondent made, signed, and delivered
to any person the certificate in question, at his office, at the time of
its date, knowing it to be false at the time in a material particular,
the act may amount to misconduct in office ; it is evidence which
would authorize a verdict against the respondent on all the counts
but the second.

¢2. That a valid and existing attachment for $15,000, on the
property named in the certificate, is a material particular.

¢3. That if you find the papers and records introduced genuine
(and I do not understand that there is any question on this point),
I am of opinion that Mr. Leach was justified in testifying in State
v. Chase, that the certificate was, in that particular, false,

* You will, therefore, judge whether or not upon the admitted
facts and records in this case, the respondent is not liable to con-
viction on all of the counts in the indictment, except the second.

I will, however, observe, because one of the requests of the re-
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spondent raises that point, that if Leach really supposed from the
statement made to him by the person who obtained the certificate,
that the attachment recorded on his records had in some way been
discharged at the time he made and delivered the certificate, then
he should be acquitted.

‘I am not aware that there is any evidence, however, to that
effect, nor did I observe that any such statement is contained in the
account of the transaction given by Leach under oath, or to Jerris.

¢ Mr. Small’s statement of it is, the person said, * he did not care
anything about that, or it was of noaccount.” And afterwards, when
Leach objected to giving him a certificate for that very reason, * he
said he did not want to use it, he wanted it for his own satisfaction,
as a matter of reference.” You will judge whether Leach’s refusal
at first to give a certificate, and this reply of the person do or not
prove the contrary of what is assumed by this request.

‘I might stop here if the government had not in the second count
alleged a positive intent to defraud.

* Upon this point I instruct you that to convict the respondent on
this count, you must be satisfied beyond a doubt that such was his
intent. Now, what are the uncontroverted facts on this point ?

*If you find that Leach knew of the falsity of his certificate when
he issued it, was his intent fraudulent ?

*You will notice that on the very next day, April 23, 1868, Mr.
Jerris having, as he says, advanced to Leavitt $7,000 of the money
of Mr. Converse, of New Hampshire, whose agent he was, took a
mortgage from Leavitt, of his lot and house on State street, and
that Leach recorded that mortgage that next day in his office.

¢ Was this or not notice, and early notice to Leach, that the cer-
tificate had been used for the very purpose that he says he did not
mean to have it used ?

¢ Again, some months after, Mr. Jerris says he personally called
Leavitt’s attention to the fact of the incumbrance, etc.

¢ Finally, Sept. 15, 1869, Leach was called on to record the actual
levy by virtue of that very incumbrance. Was or not notice here
directly conveyed to Leach of the incumbrance, the mortgage of
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the property for $7,000, immediately after his certificate, and
finally, the levy upon the whole of that property by the attaching
creditor. _ ‘

¢ Does it appear that any suitable explanation has been made or
attempted. None at all appears until Chase’s trial in January,
1870, four months after the levy.’

The respondent did not testify.

The verdict was, not guilty on the second count, and guilty on
all the others.

Thereupon the respondent alleged exceptions.

The respondent also moved in arrest of judgment upon the
alleged ground that no offense known to the law was set forth in
the first, third, fourth and fifth counts in the indictment.

The presiding judge overruled the motion, and the respondent

alleged exceptions.
 Davis ¢ Drummond, for the respondent.

Thos. B. Reed, attorney-general, for the State.

Kent, J.  The indictment in this case is founded upon R. S.,
1857, ¢. 7, § 15, and is against the respondent as register of deeds
for Cumberland county, and was tried in the superior court and
comes here on exceptions. That section provides that ¢ when on
presentment of the grand jury, or information of the attorney-gen-
eral to the supreme judicial court, any register of deeds, by de-
fault, confession, demurrer, or verdict, after due notice, is found
guilty of misconduct in office, or incapable of discharging its duties,
* the court shall enter judgment for his removal from office.” Pro-
vision is then made for the issuing of a writ to the sheriff to take
possession of the books and papers belonging to the office, and for
‘the delivery by him of the same to the clerk of the courts.

This provision, giving power to the court to temove a civil offi-
cer is, so far as we are advised, the only one of that nature to be
found in our statute book. The constitution (Art. 9, § 5), gives
the power of removal to the governor with advice of council, of



CUMBERLAND COUNTY. 67

State v. Leach.

every person holding any office, on the address of both branches
of the legislature. And it also, in the same section, provides that
“every person holding any civil office, under this State, may be
removed by impeachment for misdemeanor in office.” In the
single case of register of deeds, a like power is given to the court,
when, under an indictment or information against that officer, he
is found guilty of ¢misconduct in-office.’

It is to be observed, in the first place, that this section is not one
providing for the punishment of the individual offender by fine or
imprisonment for an offense against its provisions. It is not in
that sense a strictly penal statute. It is rather in the nature of an
inquest of office, and the consequences of a conviction under it
reach only to the possession of the office and its emoluments. It
seems much like the substitution of the court, for the legislature
when acting by impeachment or address, as provided in the sec-
tion of the constitution before alluded to. These distinctions may
be of some importance in giving a construction to the statute, and
in determining the limits to be given to the language used.

The principal question in this case is, what did the legislature
mean by the words ¢ misconduct in office ?’

The charge is, that the respondent, being register of deeds, on
application to him, made and signed in his official capacity a certi-
ficate that he had examined the title of an individual named to a
lot of land in Portland, within his county, and found no incum-
brance on the same whatever ; whereas, in fact, there was an in-
cumbrance by an attachment to the amount of fifteen thousand
dollars, which, as by law required, was entered in the registry and
appeared on the records of the same ; and the respondent well knew
the fact when he gave the certificate, and well knew, at the time,
that his certificate was false, and he knowingly, purposely, designed-
ly, and unlawfully made and issued the certificate. In one count of
the indictment he is charged with an ¢ intent to defraud.” But this
intent is negatived by the jury. But with this intent eliminated, we
have enough left to say, without hesitation, that the facts charged
and in substance admitted, show ¢misconduct’ in whatever light
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they are viewed. They show an act done, by one who may well
be presumed to know the facts, having the custody and charge of
the records, which was a false statement of the state of the title to
a particular parcel of real estate, and well known by him to be
false, and issued or delivered to another person, known or un-
known, without qualification or restriction, which statement was
not general, but particular in this, that it certified to an examina-
tion of the records touching this specific parcel of land. Although
there might be no actual corruption shown by way of bribe or pe-
cuniary inducements, yet the making, issning, and certifying such
false statement, knowing it to be such and knowing that it was
calculated to deceive and mislead honest men, who might rely
upon it unhesitatingly in their transactions, was an unjustifiable
act, whether done by a man in office or by one out of office, and is
mildly characterized by the word ¢ misconduct’ if we prefix no ad-
Jective denoting the moral quality of the act.

But the respondent places his defense primarily and chiefly up-
on the distinction he makes between the misconduct of the act
viewed as the act of a private individual, and misconduct in office.
His counsel stated the point clearly in his first requested instrac-
tion, as follows : “That what the statute calls ¢ misconduct in office’
relates to some act which it is the person’s official duty to perform.
And as it is no part of the official duty of the register of deeds,
to examine the records and give certificates of title, the certificate
given by the defendant in this case, even if given corruptly and
fraudulently, did not constitute misconduct in office.” This request
was refused, and the following instruction was given ;

* Iinstruct you, that if you find that respondent made, signed,
and delivered to any person the certificate in question, at his office,
at the time of its date, knowing it to be false at the timie in a ma-
terial particular, the act may amount to misconduct in office ; it is
evidence which would authorize a verdict against the respondent
on all the counts, but the second.” The second count alone charged
that the certificate was given with intent to defraud. On this
count the jury found the accused not guilty. On all the other
counts they found him guilty.
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Was this ruling erronecus? It was so clearly if the proposition
contained in the request is the true construction of the statute. It
is quite clear that the certificate in question is not one that the
register was bound by law to give, and that it was not one which
could be used as legal evidence of the fact in court. If therefore,
the proof of misconduct in office, under this indictment, is to be
strictly limited to evidence which relates to some act which it is the
person’s official duty to perform, the ruling was wrong.

We do not incline to the opinion that this statute intended to
confer upon the court the unlimited power to remove an individual
from office, upon proof of facts showing immoral or felonious con-
duct, entirely disconnected from his office, and not being, or pur-
porting to be, in any sense an official act, or assuming to be such.

This apparently unlimited power to remove for private, as well
as public or official acts done in or by color of office, is given to the
governor and council on address by both branches of the ]egisla-
ture. But this does not cover the case before us. The act here
complained of is one that purports to be an official act, and has re-
lation to the records of which he is the legal custodian. It is a
certificate of a fact, of what does or does not appear on those
records, which it is his duty to record, and to certify, and to give
attested copies of, which may be used as evidence. Itis true that
any private person may examine the records of deeds, and give a
certificate as to the result of his search. If such private person
should give to his employers a certificate which was entirely false,
and known by him to be so, he could not be ‘indicted under this
statute. But he might be liable to indictment at common law, if
any one was defrauded thereby, and be also liable to an action for
damages. But the certificate in question derived its chief impor-.
tance from the official signature as ¢ Register.’

It was calculated to mislead and deceive even the most cautious,
and chiefly because it came with the color of office on its face.

On a careful examination of the statute in question, and of its ob-
jeets and the wrongs. and misdoings which the legislature had in
view, we cannot come to the conclusion that it was the intention to
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limit the misconduct in office, however flagrant, to acts which it ¢an
be shown were strictly such as the law required or directly author-
ized the officer to perform, and which had legal efficacy by reason of
the official certificate. We think the legislature did not intend this
to be a strictly penal statute, for the punishment by fine or imprison-
ment of the individual offender, but intended by this mode to reach
every register of deeds who should use his office or Lis official
name in a false or fraudulent manner, or give currency or credit to
any official certificate or other paper, which might be used for the
purpose of fraud or imposition to the damage of honest men. If a
register should write out what purported to be a copy of a deed
of a lot of land, none such being before in existence, and should cer-
tify thereon, falsely, that that deed was on the records of the
county, naming the book and page, no one would question that
such an act was ¢ misconduct in office.” But if he should certify
under his official signature, that there was no deed on record from
A. to B. of a particular lot, when there was one there, and he
knew that it was there, it might be said that this would not be a
certificate which he was bound to give and that it had no legal
_ efficacy, yet who can doubt that such an act would be gross mis-
conduct in office. The same may be said of records of attach-
ment.

When an officer, acting in his official capacity, and under his
official signature does an act which has relation and refers to mat-
ters belonging to his department, and under his particular charge,
and he acts knowingly, designedly, falsely, and the act is one calcu-
lated to mislead, and one that in its nature may be used for pur-
" poses of fraud or imposition, it is misconduct in office, within the
intent of this statute. And this although no actual corruption by
bribery or otherwise is proved. The mischief is the same, if the
wrong was the result of unpardonable weakness in listening and
yielding to the solicitations or representations of a fraudulent
schemer, as when it is the result of a direct bribe. The law did
not intend to allow a man to remain as the custodian of the records
of all the titles to land in the county, and to give official certifi~
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cates and copies of a most vital character, who is shown to have
been guilty of giving knowingly a false certificate, touching what
those records contained or did not contain. And this would seem
to be an almost necessary rule to protect the public, when we find
that such remarkable proceedings on his part as are developed in
this case, made so slight an impression upon him, and were consid-
ered of so trivial a character, that he cannot remember who the
individual was who procured the certificate, although he had had
several conversations with him and had been persuaded by him to
give the certificate against his convictions and knowledge.

It is well known that in our country, generally, intermediate
title deeds do not pass with the title, from grantor to grantee as in
England, when the land-owner has possession of all the original
deeds, often from a remote antiquity. Hence our rule, which al-
lows a party to prove the successive links of his title, by copies of
deeds, certified by the register of the county, in whose registry
they are recorded. This would soon become a dangerous and im-
practicable rule, if the most unbounded confidence is not reposed
in the integrity and correctness, and even scrupulous care of the
register. Proof of one intentionally false certificate, by which an
imperfect title was supplemented, would lead to such mistrust, that
the whole rule would be abrogated, which is now so useful and sat-
isfactory.

The law will not allow a person who, assuming to be and acting
as an officer, exacts illegal fees or does other illegal acts as such
officer, to defend on the ground that he was not in fact such officer,
duly qualified. The law says to him, ¢you assumed to act as an
officer and you led another party to regard you as such and to pay
you money in that capacity, and you shall not now be allowed to
deny your official character.” May mnot the law with equal pro-
priety say to an officer: ¢ You undertook to do an act and give a
certificate in your official character, touching matters belonging
to your office, calculated to mislead honest men, and you shall not
shelter yourself from a charge of misconduct in your office by set-
ting up the plea that it was not an act which the law required you
to do.’ '
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There is a manifest distinction between a case of misconduct,
resulting in loss of office only, and the charge of a legal crime,
which requires proof of criminal intent before conviction, and pun-
ishment of the person by fine or imprisonment after conviction.
In the latter there must be a direct charge in the indictment of the
eriminal intent and criminal act. ¢Misconduct’ does not neces-
sarily imoply corruption or criminal intention. We think the legis-
lature used the word in its more extended and liberal sense. This
statute is not, strictly speaking, a penal statute, but rather remedial
and protective.

Our conclusion on this part of the case is that the first instruc-
tion given, as before stated, was correct, and the requested instruc-
tions on this point were properly withheld.

The defendant raises in argument several other points, more
technical in their character, but which are properly presented and
must be considered.

He objects to the admission of. evidence, which may be briefly
defined as the history of the certificate, and of the uses made of
it, in obtaining a loan by the holder. We think this evidence was
admissible on the trial of this indictment, and particularly under
the second count, which charges an intent to defraud. The jury,
it is true, negatived this charge, but the evidence was admitted to
prove the truth of all the charges. It was competent for the gov-
ernment to show, under a charge of an intent to defraud, the fact
that the instrument was used in fact for that purpose, and from
that fact to argue that the purpose was known to the defendant,
and that he must have corraptly intended to aid in the fraud. In
all cases where the intent of an act becomes material, or where
fraudulent or corrupt purposes are charged, great liberality is al-
ways exercised in admitting testimony bearing on the whole his-
tory of the transaction, and of the uses made of the alleged instru-
ment by which the fraud may be consummated. Whilst. the
charge in the second count was in issue, it was competent for the
government to prove a fraud committed, to strengthen, at least,
the proof of the charge of a corrupt intent to defraud on the part
of the respondent when he gave the certificate.
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These remarks apply also to the objection to the introduction of
the judgment and the levy. They are a part of the history, show-
ing that the lien by attachment had been perfected by a levy, and
thus the fraud had been successful, and are admissible on the same
general principle. The judge instructed the jury that if they
found the papers and records introduced genuine, the respondent
was justified in saying, what Mr. Small testifies that he has stated
under oath, that the certificate was, in that particular, *false.’
The respondent objects to this, and says that the documents, if
genuine, were not sufficient to justify the charge. The first ob-
jection is that the return by the officer of the attachment does not
correspond with the writ introduced, in this, that the name of the
plaintiff in the writ was James M. Churchill, and in the return to
the registry, James W. Churchill. This appears to be the fact.
But the filing on the back of the return to the register is, ‘Attach-.
ment of real estate, James M. Churchill v. James W. Leavitt,
made by the sheriff.

In determining whether this variation in the middle initial letter
is so fatal as to exonerate legally the respondent, we must look at
the nature of the charge, and of the offense. The charge is mis-
conduct in giving a false certificate knowingly. The certificate
given was general that there was no incumbrance, and not simply
that there was no attachment on this particular writ. Now if he
had, as he says he had, examined the records, he must have found,
as he admits he did find, an attachment of the real estate of James
W. Leavitt to a large amount. There was no mistake in the
name of the debtor or defendant in that suit. If there had been,
it would have presented a much graver question. The certificate
was equally false, whether the attachment was by James M. or by
James W. Churchill. There was a return of an attachment of the
real estate of James W. Leavitt. There is no pretence that the
respondent knew of any mistake. The filing, if he was curiously
exact in his examination, gave the true name of the plaintiff. At
all events, he knew that there did appear to be an attachment by
some person, and it is not for him, under this charge of misconduc t

VOL. LX. 6
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only, to say that his certificate was not false, because -there was a
difference in the middle initial letter of the plaintiff’s name. We
do not intend to say that such a return as this, taking it as it stands
on its inside and outside, did not perfect and keep alive the attach-
ment against subsequent purchasers. The great object of the re-
turn to the registry is to give notice of the fact of an attachment of
the debtor’s property, to all examiners of the record, and to put
parties in possession of such information as may enable them to
ascertain the nature and extent of the claim sued. The name of
the plaintiff is of comparatively small consequence in this regard.
And the officer does certify in his return upon the writ, that he
did file in the registry of deeds, ‘a true and attested copy of his
return, together with the names of the parties.” It has not been
decided that this return is not conclusive, in a controversy con-
cerning the title, in analogy to the rule in cases of returns of levies
on executions. ~ But, as before said, the question here is not as to
the effect of such partial misnomer in a suit involving the title,
but as bearing upon the question of misconduct on the part of the
register.

If a register, knowing that a return of an attachment was in the
books of his office, should certify -officially that he had examined
and found no incumbrance, he could hardly clear himself from
the charge of misconduct by proving that the writ on which the
attachment was made contained only a money count, without any
specification. This, under our decisions might be fatal, on trial, to
the attachment as against subsequent purchasers. But if the fact
was made known to a lender he would be likely to refuse the loan
on this security, whilst such a cloud hung over the title.

We can see no force in the objection as to the certificate and
.attestation, and it does not seem to be relied upon in argument.

It is unnecessary to discuss the rulings of the court touching the
.question of a fraudulent or coi‘rupt intent, as the verdict negatives
such intent. The court also instructed the jury in substance, that
if the respondent really believed, at the time he gave the certifi-
.cate, that the attachment had, in some way, been discharged, he.
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should be acquitted. This was a favorable view for the accused.
We do not think that the judge was bound to give the fourth and:
fifth requested instructions in the form and extent required, but
did not err in giving the ruling on this point, which he did give,
for the reasons before stated. ‘ '

Finally ; the respondent moves in arrest of judgment, because,
he says, that no offense known to the law is set forth in the first,
third, fourth, and fifth counts of the indictment or any of them. He
specifies his objections in the argument. .

1. That the writ and attachment and all matters of record
should be particularly set out in the indictment. If such precision
and exemplification of records is required in some cases of felony
or other crimes, where they become the foundation of the charge,
we do not think that, in a case like this, such minute and extend-
ed copies of documents are required. The charge here is miscon-
duct in office, by making a false certificate of the real state of the
title. These papers, the writ, attachment, and return are matters
of evidence to establish certain facts, which tend more or less to
prove the charge in the indictment. As well might it be required
to spread out in the indictment the mortgage deed given to the
person who loaned the money, before evidence could be given of a
corrupt in*ent. It is never necessary to set out what is mere mat- )
ter of evidence. It is necessary in a charge of forgery or fraud,
where the crime rests, as one may say, in the instrument itself\
In this case the certificate is set forth verbatim in each count;
and it is declared in substance that it was untrue and known to.be
so by respondent, and knowingly, designedly, and unlawfully made
and delivered to another person. This is a sufficient setting out.

2. The counts then set out that it was false, in this, that these
then and there, when it was so made, issued and delivered a valid
attachment thereon for the sum of fifteen thousand dollars, by vir-
tue of a writ against said James W. Leavitt, all which defendant
well knew. ‘ \

The objection here is that  there might be a valid attachment,
and the register of deeds might have known it; not recorded in his
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registry ; and that, as his certificate refers only to his examination
of the records, and that he there finds no incumbrance, there
might be an attachment nevertheless, which would be good against
all persons for five days without record, and good as a lien against
‘the defendant’s property until thirty days after final judgment. It
is claimed that it should appear distinctly in the indictment, that
the attachment had been recorded in the registry, otherwise the
certificate might be true in its terms. But it is unnecessary to
discuss this point, because the fifth count does contain the distinct
allegation that there was a valid and existing attachment on a writ
described, ‘all of which then and there appeared by the records
of said registry of deeds.” If it did so appear it must have been
duly filed and entered, otherwise it would be no part of the records,
and could not be said to appear by the records.

It is not a pleasant duty, but nevertheless it seems to us a duty
imperative upon us to say, on the whole case, '

Ezxceptions overruled.

Avrpreron, C. J.; Warron, DickersoN, Barrows, and ‘Dan-
FORTH, JJ., concurred.

The following dissenting opinion was drawn by

TarLEY, J. I do not concur in the opinion sustained by the
majority. It seems to me that ¢ misconduct in office’ means official
misconduct. That for all misconduct of the individual which is not
official, he must be held, as others are, amenable to the laws pro-
vided for the punishment of such offenses as he is found guilty of.

Such a certificate as was given in this case the defendant was
not required by law to give. It had no legal significance as such,
or legal force beyond that given by any individual. The append-
ing to the certificate words showing he was register of deeds at the
time, did not change the fact that it was the certificate of one not
required by law to give such, and did not make it an official act.

Another view of the case, to my mind important and not con-
troverted or denied in the opinion, has been presented in defense,
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and that is, that there was in fact no valid attachment or incum-
brance existing upon the premises.

I think it cannot well be said the legislature designed to punish,
by removal from office, a person who shall state truly an existing
fact. It seems to me such an act is not ¢misconduct in office,’

whether this phrase be limited to official misconduct, or be extend-
ed beyond it.

GreorGE M. MELcHER vs. OceEaN Insurance CoMPANY.

Chartered freight—where ship-owner’s interest begins.

The plaintiff chartered his vessel to sail from New York to San Francisco, thence
with convenient dispatch to Callao, thence to the Chincha Islands, and there
to take on a cargo of guano for Hamburgh or Rotterdam. The defen dants,
thereupon, caused the plaintiff to be ‘insured, lost or not lost, several sums
respectively, on charter, primage, and property on board, ‘at and from New
York to San Francisco.” The vessel sailed in accordance with the charter
and was wrecked between New York and San Francisco, and condemned aud
sold. In an action upon the policy, Held, That the plaintiff’s interest in the
guano charter, commenced when his vessel left New York for San Francisco,
and that the defendants were liable;-and the fact that the plaintiff had, also,
with the knowledge of the defendants, chartered his vessel to others from
New York to San Francisco, and effected an insurance thereon with another
company, constitutes no defense, in the absence of any evidence that the de-
fendants were injuriously affected thereby.

ON REPORT.

AssumpsiT upon a policy of insurance dated March 23, 1864.

The ship ¢ C. S. Pennell,” being at New York, obtained a char-
ter from New York to San Francisco, and effected an insurance
thereon in the Washington Insurance Company.

Subsequently on Jan. 30, 1864, she obtained another charter
from the Chincha Islands to Hamburg or Rotterdam.

The case has been before the court before. 59 Maine, 217.

The remaining facts sufficiently appear in the opinion.

J. & B. M. Rand, for the defendants.
In February, 1864, ship ¢ C. S. Pennell’ is at New York, there
obtains a charter from New York to San Francisco.
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And also while at New York obtains a charter for a cargo of
guano from Chincha Islands to Europe.

Latter charter declared that ship shall sail on or before June 1
to San Francisco, and thence to Callao and Chinchas.

A stipulation, or even permission that a ship go 3,000 miles out
of her way, is unusual. Bat this ship had already taken a charter
for San Francisco, and is permitted to execute it before going to
Callao, or even sailing for that port.

Having obtained these two charters, plaintiff takes out two poli-
cies of insurance, one of which is sued in this action, by which
defendants insure ¢on charter, primage, etc., at and from New
York to San Francisco.’

Ship loads with a full cargo for San Francisco sails, and is lost
between New York and San Francisco.

First question is, what charter covered by this policy ?  Plaintiff
says that it is not the one from New York to San Francisco, but
that from Chinchas to Europe. And this court say that parol evi-
dence is admissible to show what charter insured by this policy.

And plaintiff introduces evidence showing, as he says, that this
policy covers, and was intended to cover, the guano charter.

Court will decide, from the evidence, which charter is covered.

If that from New York to San Francisco, plaintiff can recover
any surplus not covered by the prior policy.

If court éay policy was intended to cover guano charter from
Chinchas to Europe, then we say that we are not liable, because
policy never attached.

Remarkable provision in charter that ship go first to San Fran-
cisco, 5,000 miles bevond Callao, and then return there. And
upon plaintiff’s construction of policy, the insurance is of a remark-
able and unusual character; insures from New York to San Fran-
cisco freight from Chinchas to Europe ; does not cover any porﬁon
of the time, or any portion of the voyage in which the freight is to
be actually earned.

Policy never attached, because ship never sailed upon the guano
voyage, never sailed upon it, even in the most liberal legal sense,
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never sailed an inch for the purpose of earning the guano freight,
never sailed under the guano charter actually or legally.

A ship lying at A may be chartered for a voyage from B to C,
the freight from B to C may be insured, and if vessel sails from A
for B for the sole purpose of earning the freight from B to C, pol-
icy attaches; and if ship be lost before arriving at B, the insurers
are liable on policy. ‘

The principle is laid down, and the cases establishing it are all
pited in 1 Pars. Ins. 169 ; 1 Phillips’ Ins., § 835 (p. 178, 5th ed.));
Barber v. Flemming, Law Rep. 5 Q. B. 59.

The ship must start for the sole purpose of performing that
voyage and earning that freight ; not for the purpose of performing
a different voyage and earning a different freight.

Such are all the cases.

But here ship sailed from New York for San Francisco under a
charter for San Francisco, to carry a cargo there, and to earn the
freight upon it; had a full cargo for San Francisco, no other pur-
pose.

After her arrival at San Francisco she had a further object; but
while on her way to San Francisco, her sole purpose in pursning
that route was to execute her San Francisco charter, and to deliver
an independent cargo there.

A ship cannot sail under and in the execution of two charters-at
the same time, any more than she can sail upon two voyages at the
same time. One charter may follow another -between foreign
ports, and one voyage may follow another between foreign ports,
but no ship can be in the process of executing more than one at
the same time.

Plaintiff says that his other policy was on the freight from New
York to San Francisco. He has probably received the amount due
on that.

And can any case be found, where one recovered under the
same casualty upon two different policies upon two different char-
ters? '

Whether sale of ship was justifiable, so as to make a total loss,
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we submit to court upon the evidence. ~Walker v. Protection Co.,
29 Maine, 317 ; Pierce v. Ocean Co., 18 Pick. 83 ; Prince v. Ocean
Co., 40 Maine, 481; Stephenson v. Piscat. Co., 54 Maine, 55.

If court should think plaintiff entitled to recover, case must be
sent back to misi prius, as this is not a valued policy, and amount
depends upon further evidence, and two trustee processes pending.

A. A. Strout, for the plaintiff.

ArrreroN, C. J.  On Jan. 80, 1864, the plaintiff, as master of
the ship ¢ C. S. Pennell,’ of which he was part owner, and as agent
for the other owners, chartered her to Messrs. Schion & Co., and
to Mutzenbecher Sons, merchants, and as agents of Messrs. Witte
& Schutte, Lima, for the purpose of taking a guano cargo from the
Chincha Islands, to Hamburg or Rotterdam.

It was provided by the charter-party, the ¢ C. S. Pennell’ being
then at New York, that ¢the said vessel shall sail on or before
June 1, 1864, to San Francisco, and thence proceed with all con-
venient dlspatch to the port of Callao, Peru, where the captain
shall immediately report his arrival to Messrs. Henry Witte &
Schutte of Lima.” The vessel was then to proceed to the Chincha
Islands, there load with guano, and after completing her loading to
proceed to Hamburg or to Rotterdam, ete.

The charter-party is an unit. Itis one contract. It is, as between
the parties to it, but one continuous voyage. Its terms are such
as the parties choose to enter into. They are as hinding, during
its continuance, as to one port.ion of the chartered voyage as to
“another.

On March 23, 1864, the defendants issued to the plaintiff the
policy in suit, in and by which they caused him * to be insured, lost
or not lost, sixty-five hundred dollars on charter, twenty-six hun-
dred dollars on primage, and also fifteen hundred dollars as prop-
erty on board ship ¢ Chas. S. Pennell,” at and from New York to
San Francisco.’

The evidence satisfactorily shows that this policy was intended
to cover the charter-party of Jan. 80, 1864.
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On April 1, 1864, the plaintiff sailed for San Francisco, in accord-
ance with the charter. On the voyage, in May following, the
vessel was stranded on a coral reef, in longitude 38° 42/ west, lat-
itude 17° 18' south. After laying there some thirteen hours, she
came off on a flood tide and was taken by the master to Rio
Janeiro, when it being found, upon examination, impossible to
repair her, she was, in accordance with the recommendation of the
surveyors, sold at public auction. Proof of loss was duly made,
but the defendants declined adjusting it, on the ground that the
policy did not cover the guano charter.

The parties to the policy in suit had a right to make thelr own
contracts. The policy might cover the whole, or a part only of
the chartered voyage. The civil war then raging, the plaintiff
perhaps deeming the danger from the rebel cruisers to be greatest
from New York to San Francisco, effected an insurance on that
portion of the voyage described in the charter-party.

By this charter-party, no freight was to be earned between New
York and San Francisco, nor between San Francisco and the
Chincha Islands. To give any effect to the policy, it must be re-
garded as upon the freight which would have been earned during
the whole voyage, if the loss occurred during a portion of the
voyage which was insured, otherwise that paft of the policy which
insures ¢sixty-five hundred dollars on charter’ would practically be
stricken out, and would be of no avail.

In Davidson v. Willasey, 1 M. & S., 818, a ship- was chartered
from Liverpool to Jamaica, there to take on board a full cargo for
Liverpool, at the current rate of freight, to be paid one month from
the discharge of her cargo at Liverpool; and the ship-owners ef-
fected a valued policy on the freight at and from Jamaica to
her port of discharge in the United Kingdom ; and the ship arrived
at Jamaica, and, after taking on board one-half of her cargo, was
lost by storm, the remainder of her cargo being on shore and ready
to be shipped; held, that the assured was entitled to recover as for
a total loss. ¢ The interest intended to be insured,” remarks Lord
Ellenborough, C. J., ¢was the freight which the assured would
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have earned under the terms of the charter-party, if the voyage
had not been stopped by the perils insured against, which has been
held for upwards of twenty years past to be an insurable interest
as freight.” In Barber v. Fleming, 5 Law Rep. Q. B. 59, which re-
sembled the case at bar in all its essential particulars, Cockburn, C.
J., says: It is a fallacy to say the freight is earned simply by
bringing the cargo from the port of loading to the port of discharge ;
the freight is earned by the whole voyage, which it is necessary to
make to fetch the cargo and bring it home.” But if the vessel is
chartered for a circuitous voyage, and a policy is effected upon the
chartered freight, the completion of the voyage is required to earn
the freight; but if the voyage fails by reason of the perils insured
against, the insured is entitled to recover, otherwise his policy
would do him no good. A
" “The law on this subject is very accurately stated by Mr. Justice
Blackburn in Barber v. Fleming. *I think,” he observed, ¢ assoon
as the case is understood, it is very clear. It appears there is a
policy of insurance made ypon a voyage “from Bombay to How-
land’s Island and from thence to England;” that is the description
of the voyage. The nature of the thing insured is ¢ freight char-
tered or otherwise.” | So that upon the face of the policy there is
a bargain between the insured and the underwriters which if, dur-
ing that voyage, by one of the perils insured against, freight is lost,
“the underwriters should pay. ... When a ship-owner has got a
contract with another person under which he will earn freight, and
has taken steps and incurred expense upon the voyage toward
earning it, then his interest ceases to be a contingent thing, but
became an inchoate interest, and is an interest which if afterwards
destroyed by one of the perils insured against is lost and ought to
be paid for by the underwriters.” Here the vessel had started up-
on the voyage as chartered, and a part of which was insured, with
ac argo provided on its arrival at the Chincha Islands. The plain-
tiff’s interest in the chartered freight had therefore commenced.
The loss occurred during the portion of the voyage on which the
insurance was effected.
The fact that there was a charter-party between the plaintiff
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and others for a voyage from New York to San Francisco and an
insurance thereon by another company, constitutes no defense, un-
less the liability of the defendants was thereby increased or inju-
riously affected. That there was to be freight from New York to
San Francisco and the same was insured, was well known to
the underwriters. The charter-party between the plaintiff and
Schén and others, upon which the insurance in sunit was effect-
ed, was binding in all its parts. It mattered not what liabilities
the plaintiff might have incurred to others, he was bound by his
contract with them to its full and entire performance. The under-
writers cannot 'avail themselves of any contracts made by the
plaintiff’ with others, when with a full knowledge of their existence
they insured a specific charter and a specific risk. They assumed
the risk for a portion of the chartered voyage for a consideration
full and satisfactory. The plaintiff’s interest attached the moment
the vessel left New York on the chartered voyage, which the de-
fendants insured. It is nothing to them that the vessel was earn-
ing freight, unless the risk was thereby increased, and that is not
alleged. Most assuredly they cannot complain, when they well
knew such was to be the case, and the policy was issued with such
knowledge. Indeed, if the policy does not cover the risk as claimed,
it covers nothing. The conclusion is irresistible that the defendants,
with a full knowledge of all the facts relied upon in the way of de-
fense, issued their policy in suit to protect the plaintiff from the
very risk which has occurred.

The vessel being condemned and sold and the voyage aban-
doned, the defendants are liable for the insurance on the charter
and on primage for $9,200.

Satisfactory proof of loss was made on 27th Februnary, 1865, and
the defendants’ liability to pay, accrued according to the terms of
the policy in sixty days thereafter.

Judgment for plaintiff for $9,200, with interest from April 28,
1865.

Curring, Warron, Dickerson, DanrorTH, and Tarrey, JJ.,
concurred.
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Joun NEeaL vs. Asa Hanson.

Pleading. General demurrer. Conversion.

Under a general demurrer no advantage can be taken of purely formal defects
in pleading.

Thus, in trover for a promissory note signed by the plaintiff and made payable
by its terms to the defendant, the objection that the declaration does not
allege that the plaintiff was possessed of the note as of his own proper goods
and chattels; or that it does not allege the value of the note, being purely for-
mal, cannot be taken advantage of by gereral demurrer. ‘

The abuse of a lawful possession may constitute a conversion.

Ox EXCEPTIONS to the ruling of Lane, J., of the superior court
for this county.

Trover for a promissory note dated Jan. 24, 1872, signed by the
plaintiff and made payable to the defendant, in the sum of forty-
eight dollars and twenty-eight cents.

To the declaration, the defendant filed a general demurrer,
which was joined.

The judge sustained the demurrer, and adjudged the declaration
bad; whereupon the plaintiff alleged exceptions.

Jokn Neal § Son, for the plaintiff.
A. Merrill, for the defendant.

1. To maintain trover, property in the plaintiff, and conversion-
by the defendant, must be proved. 1 Chit. on PL 170. It is
confined to the conversion of goods and chattels. 1 Chit. on PL
168.

The plaintiff must, at the time of conversion, have a general or
special property in the chattel, and either the actual possession, or
the right to the immediate possession of it. 1 Chit. on PL. 170;
Fairbanks v. Phelps, 22 Pick. 538 ; Ayer v. Bartlett, 9 Pick. 156;
Howard v. Farr, 18 N. H. 457; Esty v. Graham, 46 N. H. 169;
Ames v. Palmer, 42 Maine, 197.

The action may be defeated by showing that the plaintiff had no
s /7/,
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title at the commencement of the suit. Clapp v. Glidden, 39
Maine, 448.

It does not appear from the declaration that the plaintiff had
any general or special -property in the note, or any right of imme-
diate possession of it. It alleges that the plaintiff was possessed of
the note, but not “as of his own proper goods and chattels.” Nor
does it allege that it was the plaintiff’s property, or that it was of
any value. Value is an essential element in property. If a chat-
tel has no value it cannot be property. Hence it must allege that
it was the property of the plaintiff, or that it was of some value
stated. Trover, therefore, cannot be maintained. Oliver’s Prec.
467.

2. The declaration alleges that the plaintiff was possessed of a
¢ certain promissory note, signed by himself and payable to the de-
fendant, in the sum of,’ ete.; ¢and, being so possessed, lost the same,’
which afterwards came into the hands and possession of the ¢ de-
fendant by finding,” i. e. lawfully, and if it did not come into
defendant’s possession lawfully, then the plaintiff should have
brought trespass de bonis ; for trover admits lawful possession, and
trespass charges unlawful possession. Oliver’s Prec. 164.

If it was never delivered to the defendant, then it has never be-
come property at all, either in the plaintiff’s or defendant’s posses-
sion. If it has been delivered, then it was defendant’s property,
and the losing or finding does not change the property.

8. Assumpsit, and not trover, is the proper action if any can be
maintained. Floyd v. Day, 3 Mass. 403.

Arrieron, C. J. This is an action of trover for a promissory
note. The declaration is in these words: ¢ For that whereas the
said plaintiff, on the 24th day of January, 1872, at said Portland,
was possessed of a certain promissory note, dated the 24th day of
said January, signed by said John Neal, and payable on demand to
the said defendant in the sum of forty-eight dolars and twenty-
eight cents; and being so thereof possessed, thereafterwards, on the
same day, casually lost the said note above described, which there-
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afterwards, on the same day, came into the possession of the said
Hanson by finding. Yet the said Hanson, well knowing the same
to be the proper goods and chattels of the plaintiff, and of right to
appertain to him, yet thereto requested, on the sixth day of Febru-
ary, 1872, has not delivered the same to the said plaintiff, but
thereafterwards, on the same day last named, converted the same
to his, the defendant’s, use.’

To this declaration the defendant has filed a general demurrer,
which has been joined.

The presiding justice adjudged the declaration bad, to which the
plaintiff’ excepted.

A demurrer is general when no particular cause is alleged ;
special, when the particular imperfection is pointed out and insisted
upon as the ground-of demurrer; the former will suffice when the
pleading is defective in substance ; the latter is required when the
objection is only to the form of pleaﬂing. 1 Chit. on PL, 14 Am.
ed. 667. It is obvious, therefore, that when the defect is matter
of form it must be specially set forth ; in other words, there must
be-a special demurrer.

The first objection is, that the writ does not allege that the plain-
tiff was possessed of the note, ‘as of his own proper goods and
chattels.” In Jones v. Winckworth, Hardres, 111, the objection was
taken ¢ that the. plaintiff’ did not allege that he was possessed of the
articles sued for as de bonis propriis; sed non allocatur,’ say the
court, ‘after a verdict. And the declaration does mention that the
defendant, knowing them to appertain to the plaintiff, implies as
mu‘ch,’ and so judgment was rendered for the plaintiff. In Good
v. Harwick, 15 S. & R. 99, this objection was takefi; but, say the
court, ¢ objections of this kind are not to be favored, especially after
verdict.” Besides, the declaration alleges the defendant knew the
note sued for to be the proper goods and chattels of the plaintiff,
and of right to appertain to him,” which they could not know, if it
were not so, and which they did know, the demurrer admits.

The next objection is, that the value of the note is not averred.

In Wood v. Smith, Cro. James, 180, the question arose, whether
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judgment should be arrested after verdict because the value of the
article converted was not alleged. Popham and Yelverton held the
declaration ill; but Williams, Tanfield, and Fehner ¢ contra ; for they
said it was not assumpsit, especially when the thing is not demand-
ed, but damages for it; and therefor Williams cited the register,
vol. 37, that such exception at the common law was not material ;
but they held at the most it was but defect of form, which is aided
by the statute of 18 Eliz., c. 14.” The same question arose in
Pearpoint v. Henry, 2 Wash. 192, and the court, regarding the
objection as one of form, overruled the motion in arrest of judg-
ment.

It is said the note came lawfully in the defendant’s possession,
and therefore that he has a right to retain it. But the declaration
admits that the plaintiff was possessed of the note, and that the de-
fendant knowing it to be of his proper goods and chattels, and of
right to appertain to him, ¢converted the same to his, the defend-
ant’s, use.’

¢Assuming to one’s self the property and right of disposing another
man’s goods is a conversion, says Lord Holt, in the case of Bald-
win v. Cole, 6 Mod. 212, and this principle is adopted and sanc-
tioned by Lord Ellenborough in the case of MecCombie v. Daveis,
6 East, 540. The defendant having come lawfully into the pos-
session of the note forms no objection to the action.... It is
the breach of the trust, or the abuse of such lawful possession,
which constitutes the conversion.” Murray v. Burling, 10 Johns.
172.

Now the writ does not show for what purpose the defendant
received the note. It only shows that being the plaintiff’s property,
and having received it, he is guilty of a tort by its conversion.

It was held in Goggerley v. Cuthbert, 5 B. & P. 170, that if A
indorse a bill drawn in his favor to B, or order, that B may raise
mohey for A by negotiating it, and B gives it to C, who puts it
into the hands of D, without consideration two years after ihe bill
is due, that A may recover back the bill from D in trover. The
point was taken there as here, that the bill was o’ no value. To



88 WESTERN DISTRICT, 1872.

Westbrook Manufacturing Company v. Grant.

this Mansfield, C J., replies: ¢ As to the bill being worth nothing,
it is of importance to the plaintiff to get it back again.” So here, if
the note belongs to the plaintiff, it is of importance to him to get
it back again, or to recover its value. So in Murray v. Burling,
10 Johns. 172, it was held that the plaintiffs could maintain trover
for their own note, which the defendant received as their property
for the purpose of raising money for them, but which he converted
to his own use.

¢The substantial matter,” observes Shepley, C. J., in Lord v.
Pierce, 33 Maine, 850, ‘upon which the action is founded
is, that the defendant has, without right, the property of the
plaintiff in his possession, and that he refuses to surrender it.’

The objections specially relied upon are purely formal. They
could not be taken advantage of in arrest of judgment, nor are they

available to the plaintiff on general demurrer.
Exceptions sustained.

Currineg, WarLtoN, DanrorTH, and TarLEY, JJ., concurred.

WestBROOK MANUFACTURING Co. vs. Isaac R. GRANT.

Time—computation of. Bankruptcy. Attachment.

The maxim that in law there are no fractions of a day does not apply to proceed-
ings in bankruptcy, where the exact time when the event occurred is made

certain by record.

Thus, where a debtor’s property was attached at seven o’clock in the afternoon
of March 8, and his petition in bankruptcy under the U. S. Bankruptcy Act of
1867, was filed at two o’clock and fifty minutes in the afternoon of the 8th
of July next succeeding; Held, that under § 14, the attachment was dissolved,
the time between the two events falling short of four months by four hours

and ten minutes.
ON BXCEPTIONS to the rulings of Goddard, J., of the superior

court for this county.
CasE against the defendant as sheriff of the county of Waldo,

for the delinquency of his deputy in not surrendering property at-
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tached on a writ in favor of the plaintiffs, against James Treat and
William Treat.

It appeared that the Westbrook Manufacturing Company sued-
out a writ in assumpsit against the Treats from the supreme judi-
cial court of this county, on March 6, 1867. Ad damnum $4,000.
That one Low, deputy of the present defendant, attached a stock of
goods belonging to the Treats at seven o’clock in the afternoon of
the 8th of March, 1867.

It also appeared that the original petition in bankruptcy of James
Treat and William Treat was filed July 8, 1867, at two o’clock
and fifty minutes in the afternoon.

That the bankruptcy of the Treats was suggested at the Oct.
Term, 1867 ; that special judgment for plaintiffs for $2,020.88 debt,
and $38.01 cost, Oct. 12, 1869 ; that execution issued Oct. 14,
1869, and was delivered to Irvin Calderwood on Nov. 9, 1869,
then sheriff of the county of Waldo; who thereupon demanded
the goods attached of said Low, who then and there refused to sur-
render or show the same to said Calderwood.

Upon the foregoing facts the presiding justice ruled, as a matter
of J]aw, that the proceedings in bankruptcy dissolved the attach-
ment, and ordered judgment for the defendant. To which ruling
the plaintiffs alleged exceptions.

W. L. Putnam, for the plaintiffs.

I. All the evidence as to the precise hours of the day when each:
event occurred, is immaterial,

The law does not generally regard fractions of a day, except
where actual injustice would otherwise be done, or where it is nec--
essary to determine priority between transactions of the same date..
It is inconvenient, unnecessary, and would involve great uncertain--
ty and embarrassment to investigate minute and unimportant ques-
tions of time.

See the remarks of Judge Prentiss on this general principle in
~ the matter of Wellman, 7 Law Rep. 25; Windsor v. China, 4
Maine, 302; Lester v. Garland, 15 Ves. 253.

VOL. IX. 7
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II. Time is not computed from a fixed ‘day’ or ‘date’ here,
but from event to event.

- Notwithstanding all the discussion that has taken place, unless
this case shows some reason to the contrary, in computing from an
act, the rule is to include the day of the act. The party who
claims to compute otherwise, must bring himself within some ex-
ception to this rule. Soldiers’ Voting Bill, 45 N. H., 613 ; Wind-
sor v. China, 4 Maine, 808 ; Atkins v. Sleeper, T Allen, 488,

As this is a question of construction of a law of the United
States, the decisions of the supreme court on this point are conclu-
sive.

In Griffith v. Bogert, 18 How, 162-8, the court says: ¢In
common and popular usage the day a quo has always been included,
and such has been the general rule both of the Roman and common
law.” ¢In the present case there is no reason for departing from
the general rule and popular usage of treating the day from which
the term is to be calculated or terminus a quo as exclusive.” See
also, Arnold v. U. S., 9 Cranch, 104.

¢ The first day of July is not within four months of the first day
of March, but is four months from or after. There cannot be five
“first days of five several calendar months, within four calendar
‘months.” The same remarks apply to the days March 8th and July
.8th. An attachment made July 8th is not within four months of an

.event happening March 8th, but is at least four months after. On
.July 8th a child born March 8th may, in popular phrase, be said to
be four months old, and to have been born four months ago, but
+unless fractions are closely calculated neither in popular nor strict
.manner of speaking, would any one say he was born within four
:mounths.

.Buat this being a nice rule of law, based on a nice use of language,
.exceptions to it are favored whenever the reason of the case, the
necessity or convenience of the parties, or the general purpose of
the instrument or statute involved render it justifiable so to do.

Windsor v. China, supra ; Griffith v. Bogert, supra.

. Among the exceptions are the following :
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1. Where the time for doing an act is so short that the conclu
sion is irresistible that the first day is excluded, as where a notice
is to be given within two days. Tellew v. Wonford, 9 B. & C.
134.

8. To save forfeitures and to prevent estoppels for which pur-
poses the court favor a liberal construction in this as in other mat-
ters, as in cases of seizure of personal property on execution, of
rights to redeem from mortgages or levies, of forfeitures of leases:
and of statute estoppels in pauper suits.  Windsor v. China, supra ;
Berry v. Spear, 13 Maine, 187 ; Sheets v. Selden, 2 Wallace, 177,
Wing v. Davis, 7 Maine, 83; Moore v. Bond, 18 Maine, 144;
Lester v. Garland, supra.

3. Where persons are bound by law or contract to perform some
act and liable to penalty or suit for not doing it, as obligations
to pay money, to retura executions, notes, and other commercial
paper. .

4. Where the language used is doubtful, but such construction
is necessary to confirm and avoid destroying any bona fide transac-
tion or title. Griffith v. Bogert, supra ; which exception, perhaps,
is embraced in the principle of the above No. 2.

In all other well-considered cases of departure from the general
rule there has been some special reason in each case, indicating
some special necessity or intention, which should control this as it
would any other question of construction.

In this case, is there any such ? Can any reason be thought of
why the assignee should be favored over a diligent creditor who
made an attachment so long before the bankruptey proceedings
commenced ? Is not the defendant seeking to destroy a title dona
Jfide obtained, within the meaning of Griffith v. Bogert, supra. ‘

In the case last cited the form of the statute was the converse
of the language in this case ; it prohibited doing a thing until af-
ter the expiration of a certain number of months from an event.
And the court held that the day corresponding to the eighth day
of July in this case was after, so of course it was not within.

Bank v. Burr, 24 Maine, 266, was a case where the statute pro-
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vided that the whole capital of the bank should be paid in within
twelve months after receiving the charter; and further, that no -
stock should be transferred till the capital was so paid in. The
charter was granted April 1, 1836, and the stock transferred
April 1, 1837. The court held that there was a presumption,
though there was no evidence that the capital was paid in within
the twelve months, but that the transfer was not within twelve
months after receiving the charter, ¢ for an act might legally have
been done under the charter April 1, 1836, That opinion was.
moreover delivered by the same judge who delivered the opinion
in Moore v. Bond, supra. Now under this statute a petition in
bankruptey could be filed on the day of the attachment, after the
attachment, so as to count one day upon the four months, precisely
as in the last case the first of April, 1836, could count on the year.

IIT. To understand why this period of four months was fixed,
reference must be had to §§ 85 and 39.

As all these sections are in pari materia, it cannot be denied that
the six months in § 39 is the same period as the six months in
§ 85; and that the period of four months in § 85 is to be com-
puted on the same principle as the period of six months in the
same section.- '

The four months under discussion was evidently fixed for the.
same reasons as the four monthsin § 85, and is, therefore, the same
period of time. ‘

- It follows that all these various periods are to be computed on
the same principle.

The period of six months in § 89 is a period of limitation, with-
in which a creditor is allowed to commence proceedings.

It is a privilege which he may or may not avail himself of, and
not a duty which he must perform to save himself from suit, penal-
ty, or forfeiture, or even to save his claim. The law, therefore,
is not to be extended to favor him.

The petition may be filed the day the act of bankruptey is com-
mitted. Wydown’s case, 14 Vesey, 85.

The period named in a statute of limitations ordinarily includes
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the day when proceeding may be commenced, was fully settled in
Presbrey v. Williams, 156 Mass. 143 ; Little v. Blunt, 8 Pick. 488.
Our court in Berry v. Spear, 18 Maine, 190, made some com-
ments on Presbrey v. Willigms, but neither affirmed or disaffirmed
it, as they finally rested the case at bar on the fact that no part of
the day of the levy can practically be used for making the record.
IV. A similar question arose in Cowie v. Harris, 1 Moody &
M. 141, in which Lord Tenterden decided that on a commission
issuing on May 14th, a dealing on March 14th is valid, as more
than ¢ two calendar months’ before the issuing of the commission.

Howard & Cleaves, for the defendant.

Warrown, J.  This is an action against the sheriff of the county
of Waldo, for the alleged misdoings of his deputy in not keeping
property attached. The defendant claims that the attachment was
dissolved by the debtor’s going into bankruptcy within four months
after it was made.

The fourteenth section of the United States bankrupt act de-
clares that any attachment of the bankrupt’s property, made with-
in four months next preceding the commencement of the proceed-
ings in bankruptey, is thereby dissolved.

The attachment in this case was made March 8, 1867, at seven
o’clock in the afternoon. Proceedings in bankruptcy were com-
menced July 8, 1867, at two o’clock and fifty minutes in the after-
noon. The time between the two events is four hours and ten
minutes less than four months, It is, therefore, clear that the at-
tachment was, in fact, made within four months next before the
proceedings in bankruptcy were commenced. We fail to perceive
any good reason why the attachment shall not be held to have
been dissolved. Certainly it must be, if the exact truth and an
accurate computation of the time are allowed to prevail.

The objection is, that such a decision will conflict with the maxim
that in law there is no fraction of a day. But this maxim is a self-
evident fiction; and, as J udge Story said in Richardson’s case,
2 Story, 571, is true only sub modo, and in a limited sense, where
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it will promote the right and justice of the case, and is never allowed
to operate against the right and justice of the case. It is undoubt-
edly a very useful maxim when properly applied, as in the service of
legal precepts and notices generally, and in mercantile contracts,
as it avoids the inconvenience of endeavoring to ascertain .with
precision at what hour of the day the precept or notice was served,
or at what hour a note or bill of exchange, payable on time, was
signed, etc. But in a case like this, where the conflicting claims
of creditors are to be determined by an accurate computation of
time, and we have the means before us of computing the time ac-
curately, and there is no inconvenience to be avoided, we think
that any maxim which should lead the court to decide contrary to
the truth, would be misapplied. The bankrupt act makes the com-
mencement of the proceedings in bankruptcy the initial point, or
terminus a quo, of the four months in question ; and with positive
record evidence before us, of the exact time when that event oc-
curred, it seems to us it would be a plain and willful violation of the
statute to commence the computation at any other time. We
think the computation in this case should commence on the 8th of
July, 1867, at two o’clock and fifty minutes in the afternoon, that
being the precise time when the proceedings in bankruptcy were
commenced, and by then reckoning backward four calendar months
we shall reach the 8th of March, 1867, at the same hour of the
day, namely, two o’clock and fifty minutes-in the afternoon. By
thus measuring the time truly and accurately, we shall see that the
attachment was within the four months by four hours and ten min-
utes ; for it was not made till seven o’clock in the afternoon of that
day. It being thus demonstrated that the attachment was within
four months next preceding the commencement of the proceedings
in bankruptcy, our conclusion is that it was thereby dissolved.
And in this conclusion we think we are not only justified by reason
and the express requirements of the statute, but also by authority.

Professor Parsons says that in the application of the insolvent
laws, the very hour is inquired into; that he is aware of no cases
where the technical rule of the law, that no fraction of a day can
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be allowed, has been adhered to in bankruptcy, save the matter of
David Howes, 6 Law Reporter, 297 ; and the matter of Wellman,
T id. 25, where the doctrine laid down in the first case is maintained
and defended ; and he expresses the opinion that the views of the
judge, though able, savor of technicality. He says further, that
the reason, or at least the justice, of allowing the exact time to be
inquired into, is obvious; that if one’s rights depend upon whether
a certain thing was done more or less than a certain number of
months before another, it is as proper to ascertain the exact time as
it is when there is a question whether an attachment of land, or
the record of a conveyance, was first made. Pars. Merc. Law, 2
ed. 282-8.

GQodson v. Sanctuary, 4 Barn. & Adol. 255, is a case directly
in point. There the bankrupt’s goods had been seized on execu-
tion, and the question was, whether more or less than two calendar
months had elapsed between the seizure and the time when he
went into bankruptey, and whether, in computing the time, the
court could take notice of the fraction of a day ; and the court held
that they could. ¢If;’ said Baron Park, ¢ the fraction of a day be
taken into account (as it may), it would appear that more than
two calendar months had elapsed between the time of the seizure
and the issuing of the commission ; that is, between eleven o’clock
of the forenoon of the 13th of August, and twelve o’clock of the
13th of October; because sixty-one complete days, which are the
two calendar months, would have elapsed by eleven o’clock of the
13th of October, and the commission did not issue until twelve or
one o’clock of that day.’ :

Mr. Powell says that the legal fiction that there is no fraction of
a day, like all other legal fictions, holds good only in respect of the
ends and purposes for which it was invented; that when it is urged
to an intent not within the reason or policy of the fiction, the truth
may be shown ; that the presumption of law that an act done on
any particular day was done the first moment of that day (which
is only another mode of saying there is no fraction of a day), can
never operate where there is positive evidence of the fact; for the
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positive evidence must always control the presumptive; and he
refers to many cases in illustration of these propositions. Powell
on Powers, 631-17.

And in Bigelow v. Wilson, 1 Pick. 485, Mr. Justice Wilde says,
¢ This maxim is a fiction of law, and when it is material to distin-
guish, the truth may be shown ; for a fiction of law, introduced for
the sake of convenience and justice, ought never to be allowed to
work a wrong; thus, when it is necessary to determine the priority
of two attachments, the precise time of each attachment may be
shown; and so in many other cases.’

We think these authorities abundantly justify us in the conclu-
sion to which we have come, and which we have already expressed,
Many others to the same effect, both English and American, could
be cited ; but we deem it unnecessary to do so. And we will add
that this conclusion renders it unnecessary for us to enter the vor-
tex of conflicting decisions, as to whether, in the computation of
time from an act done, the day oh which the act is done should be
included or excluded. A very good review of the authorities upon
this point will be found in 4 Am. Law Reg. (new series), 222, in
which the learned writer comes to the conclusion that under stat-
utes and rules of court, the current of authorities runs strongly in
favor of excluding the day on which an act is done, an event hap-
pens, or of a date referred to, in the computation of time therefrom ;
- and several of the decisions in this State, and the leading case of
Bigelow v. Wilson, 1 Pick. 485, are among the authorities cited in
support of the conclusion. If we should adopt the same view, the
result would be the same as that to which we have already arrived

Ezceptions overruled.

Arrrerow, C. J.; Currine, Kext, BarrOWS, and DANFORTH
JJ., concurred.
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Davip A. Van VaixensureH vs. Fravcis B. Svira and
another.

In action on bond—want of consideration—cannot be set up.

An obligor in a bond cannot defend an action thereon, upon the ground of a want
of consideration, or that the consideration had failed.

Thus, in order to obtain the discharge of a suit for services by the plaintiff against
the P. & O. C. Railroad Company, the defendants gave the plaintiff their
bond, conditioned that one of the defendants should, within thirty days, deliv-
er to the plaintiff four notes payable for the sums and at the times, and in-
dorsed as therein mentioned. In debt on the bond, Held, that it is not com-
Petent to set up in defense that the plaintiff’s services, instead of being of any
value to the railroad company, were injurious through his mismanagement
and incompetency; and that the bond was given through misapprehension of
the facts, and that the consideration had failed.

ON BXCEPTIONS to the ruling of Lane, J., of the superior court
for this county.

Dxsr on a bond dated March 16, 1871, given by the defendants
to the plaintiff, to obtain the discharge of an action pending against
the P. & O. C. Railroad Company, in favor of the plaintiff, for his
services. The condition of the bond was, ¢that Francis B. Smith,
within thirty days from the date of these presents, shall deliver to
said D. A. Van Valkenburgh, four notes of two hundred and nine-
ty-two 2% dollars, in three, six, nine, and twelve months respect-
ively, indorsed by F. O. J. Smith, or some other party equally as
acceptable to said Van Valkenburgh.’

The defendants pleaded nil debet, with a brief statement, ¢ that
the bond was not given for any alleged or supposed indebtedness of
their own or of either of them, but for an alleged indebtedness of
the Portland & Oxford Central Railroad Company, and without the
knowledge or request of said company, or the board of directors
thereof, not knowing that the same was not legally due, and for a
valid consideration, but have since learned and been informed that
said board of directors, or said company, do not recognize the
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validity of the same, but that the same was wholly without good
and valid consideration, and that said company have a just and
legal ground of defense thereto, and that it is provable that the
services alleged to have been rendered, and for which said bond
was given, were not only valueless to said company, but absolutely
injurious and damaging to the interests of said company through
the mismanagement and incompetency of the plaintiff, and that
said bond thereby was given through misapprehension of the facts
respecting said claim, and without legal and valid consideration,
and that the consideration thereof has utterly failed.’

The presiding judge ruled that evidence to support the allega-
“tions in the brief statement was not admissible, and that the defend-
ants did owe in manner and form as declared against them, and
assessed damages at the sum of $1,225.18, and the defendants al-
leged exceptions.

F. 0. J. Smith, and Bion Bradbury, for the defendants.
Strout § Gage, for the plaintiff.

Arrreron, C. J. The plaintiff having a suit pending against
the P. & O. Central Railroad for services, the defendants, ¢to ob-
tain the discharge of said suit,” gave the bond, which this action
is brought to enforce.

There is no allegation of fraud or misrepresentation on the part
of the plaintiff in procuring it. The bond, being under seal, the
law implies a consideration. ‘A bond,” observes Parsons, C. J., in
Pagev. Trufant, 2 Mass. 159, ¢ from the solemnity of its cxecution,
imports a consideration, the want of which the obligor is estopped by
law to plead. He may avoid the bond, by showing it was obtained
by fraud or duress, or that the consideration is illegal or against the
policy of the law.” But the defendants offer no such proof. There
is nothing illegal in the discharge of a pending suit. ‘At law,’ re-
marks Spencer, J., in Dorr v. Munsell, 13 Johns. 430, ¢the de-
fendant cannot avoid’a solemn deed on the ground of want of con-
sideration. That inquiry is precluded by the very nature of the
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instrument. The case of Vroman v. Phelps, 2 Johns. 177, is
directly in point, that a fraudulent representation of the quality and
value of a thing sold, forms no defense in a suit on a specialty.
In some of the elementary writers it is stated, that fraud may be
be given in evidence under the plea of non est factum. This must
be confined to cases where the fraud relates to the execution of the
instrument, as if a deed be fraudulently misread, and is executed
under that imposition ; or where there is a fraudulent substitution
of. one deed for another, and the party’s signature is obtained to a
deed which he did not intend to execute.’
Exceptions overruled.

Curring, Warron, Dickersox, DaxrortH, and TAPLEY, JJ.,
concurred.

JaMEs BERRY vs. JAacoB SANDS.

Submission—report under—when returnable.

A report of referees made under a statute submission stipulating that the re-
port shall be made to the January term, 1871, cannot be made to and accepted
at the January term, 1872, although the parties, on Jan. 26, 1871, indorsed
upon the submission that ‘in case the court should adjourn before the referees

.should make up their report, when it is made up, it is to be entered on the
docket at the term at which it is made returnable.’

ON EXCEPTIONS.

REPORT of referees under a statute submission.

The submission, made and executed Dec. 5, 1870, stipulated
that judgment rendered on their report, or that of a majority of
them, made to the supreme judicial court, within and for the coun-
ty of Cumberland, next to be held at Portland, on the second
Tuesday of Januwary, . p. 1871, shall be final, and bore the fol

lowing indorsement:
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“In case the court should adjourn before the referees make up
their report, when it is made up, it is to be entered on the docket
of the term at which it is made returnable.

Jan. 26, 1871. JamEes BERRY.
Attest: JacoB SANDS.
AMHERST WHITMORE, By Henry ORR, at their request.’

S. A. PErkINs.

It was admitted that Henry Orr was authorized by the parties
to sign the indorsement, which was written and signed in their
presence. ‘

The report was returned to the January term, 1872, of this court
for this county, and filed on the sixth day.

The acceptance of the award was contested upon the ground
that the award not having been returned to the term of the court
named in the original submission, as required by the statute, was
invalid, and of no effect ; that the court had no jurisdiction in the
premises ; that the written memorandum upon the award, signed
by the parties, was invalid, and not binding upon the parties there-
to; and that said memorandum does not authorize and render
legal the return of said award at the January term of the supreme
judicial court, . . 1872.

The presiding judge overruled the objection, pro forma, and or-
dered the acceptance of the award. Thereupon Jacob Sands
alleged exceptions. '

Bion Bradbury §& A. W. Bradbury fer Sands, cited Sargent v.
Hawmden, 29 Maine, 70; Abbott v. Dexter, 6 Cush. 108 ; Burghart
v. Owen, 13 Gray, 300; Franklin Mining Co. v. Pratt, 101 Mass.
359; R. S. of 1857, c. 108, §§ 1, 3, 4, 9.

N. Webb, for James Berry.

By R. S., 1857, c. 108, § 1, the formalities of the submission
are prescribed. Sect. 8 confers on parties the right to modify the
form set out in § 1, in the respect of the time when the report is to
be made. These two sections contain all the requirements of the
statute as to the form of submission.
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Sect. 9 confers authority on the parties to vary the time limited in
the submission for making the report to the court. This authority
is not the same as that in § 8. The one contemplates the naming
in the submission the time for the report to be made; the other is
an authority to depart from the time limited in the submission.

Sect. 3 requires the parties to indicate in the submission the time
believed to be sufficient for a hearing, determination, and report.

Sect. 9 provides against the failure of the whole proceeding, and
the making of useless expense, by any unforeseen delay, either in
the readiness of referees to attend, the preparation of parties, the at-
tendance of witnesses, or the duration of the hearing, and the con-
sultations of the referees. While affording the parties this protec-
tion, it does not prescribe any formalities to be observed by them,
as a condition. They have only to agree.

The case shows a submission with all due formality under the
statute. No objection is made to anything in the proceedings, ex-
cept the time when the report was returned to the court.

But the case shows a varying of the time for such return, by
the agreement of parties, which is justified by R. S., 1857, c. 108,
§ 9. ,
By that agreement the report when made up was to be entered
on the docket of the term at which it is made returnable.

This must be interpreted to be an agreement to vary the time,
s0 as to have the report made to the court whenever prepared.

The report was finally made up addressed to the January term,
1872, and was returned at that term, and then entered on the
docket.

This was a full compliance with all the requirements of the
- statute in force when the submission was made, and which deter-
mined the rights of the parties.

' These rights are not impaired by the repeal of c. 108 of R. S.,
1857, in the general repealing act of March 24, 1870, since by § 2
of that act all rights and remedies are expressly saved.
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AprLETON, C. J. On Dec. 5, 1870, the parties to this litiga-
tion entered into a statute submission to certain referees therein
named, in and by which it was provided that ¢ judgment rendered

, on their report or that of a majority of them, made to the supreme
judicial court within and for the county of Cumberland, next to be
holden at Portland on the second Tuesday of January, 1871, shall
be final.’

The report of the referees, dated Jan. 8, 1872, was returned to
the January term, A. D. 1872, of the supreme judicial court for
the county of Cumberland, and filed on the sixth day of said term.

The jurisdiction of this court over awards under a statute sub-
mission, is created entirely by statute and can only be exercised
in conformity with its provisions. Sargent v. Hampden, 29 Maine,
70 ; Franklin Mining Co. v. Pratt, 101, Mass. 359.

The award not having been returned to court within the time
limited in the submission cannot legally be accepted at a term sub-
sequent thereto.

To avoid the effect of this and to authorize the acceptance of the
report, reliance is placed upon the following agreement, which was
indorsed upon the submission but was not acknowledged.

“In case the court should adjourn before the referees should
make up their report, when it is made up, it is to be entered on
the docket of the term at which it is made returnable.

JAMES BERRY.

Jan. 26, 1871. JACOB SANDS.
By Harry ORR, at their request.’

By R.S. 1857, ¢.108, § 8, ¢ The parties may agree when the re-
port shall be made and, in that respect, vary the form without be-
ing confined to one year.’

By § 9, ¢ The report shall be made to the supreme judicial court
within the time limited in the submission unless varied by the
parties.

It would seem from the memorandum of Jan. 26, 1871, that the
court, to which the report was returnable, was then in session and
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might adjourn before the award should be completed. To avoid
this difficulty, it was agreed, in case the court should adjourn be-
fore the award was ready, that it might be returned to the. clerk,
who was thus authorized to enter it.on the docket of January,
1871, to which, by the submission, the return was to be made.
But this was not done. As the report was not offered within the
terms of this agreement, it is not necessary to determine whether
the parties could legally give such authority to the clerk.

If this is not the true construction of the agreement referred to,
still the same result must follow. The agreement is not one to
vary the return day of the award to January, 1872, or to any other
time. The statute requires a d:finite time when the report should
be made, or a limited time within which it should be returned.
But here there is no definite time fixed, and no time limited with-
in which a report was to be made. The report might as well have
been made ten years after the agreement as one year.

Eaceptions sustained.

Curring, Warron, Dickerson, and DanrortH, JJ., con-
curred. ’

StaTE oF MAINE ws. Davip CrowrLey and others.

Recognizance—construction of—what is sufficient in criminal prosecution.

Section 24, c. 33 of Pub. Laws of 1858, which provides that no surety in any recog-
nizance ‘taken by virtue of the provisions of this act, shall be discharged
from his liability therein by a surrender of his principal in court after he has
been defaulted upon his recognizance, applies to those recognizances only
mentioned in the preceding clause of the section; and does not apply to
recognizances taken-in the supreme judicial court ‘in proceedings under this
act,” and in conformity with Pub. Laws of 1867, ¢. 130, § 6, which latter act is
‘additional to, and amendatory of’ the former.

‘When, from the tenor of a recognizance in a criminal prosecution it can be suffi-
ciently understood at what court the party was to appear,and from the de-
scriptign of the offense gharged, that the magistrate was authorized to require
and take the same, an action upon the recognizance cannot be defeated upon
the ground that it contains conditions additional to those authorized by the
statute.
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