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ERRATA.

Page 19, 15th line, for “union,” read ‘‘revision.”

13

95, 97, 99, 1st line, for “ OxrorD,” read ¢‘ YORK.”

220, 9th line, for “just,” read “first.”

229, 4th ¢ ¢ ¢ definitely,” read * definitively.’’
276,22d « ¢ “A, Libby,” read “C. W. Larrabee.”

416, 17th “ ¢ “mortgager,’’ read ‘ mortgagee.”

518, 8th “ from bottom, for “assigned,” read *signed.”
519, I1st * for “LiNcoLN,’ read ¢ OXFORD.”



CASES

IN TIE

SUPREME JUDICIAL COURT

OF THE

STATE OF MAINE.

ArTHUR LOVEGROVE vs. GEorGE S. Hunr.

’ Manufacturing corporations—individual liability- of stockholders.

By R. 8. of 1857, c. 48, § 9, manufacturing corporations are prohibited to contract
debts exceeding, at any one time, the amount of their capital invested within
the State in real estate and fixtures thereon, including machinery; and from
becoming indebted to an amount exceeding one-half their capital paid in and
remaining undivided, and of their other property and assets. When they com-
ply with these prohibitions and limitations, their stockholders are relieved from
all individual liability for their debts. When eithel“ of these limitations is
violated, their stockholders become individually liable for debts of the corpo-
ration in the manner provided in c. 46.

Tle liability arising under c. 48, § 9 is to be made available to creditors of the
corporation in the manner prescribed in c. 46, § 24.

Ox ExcrpTIONS.

Case against a stockholder of the Portland Shovel Manufact-
uring Company, chartered Feb. 28, 1863, to recover the amount of
his individual liability under R. S. of 1857, c. 48, § 9.

The writ contained six counts, the first of which alleged, substan-
tially,

That the plaintiff, on October 28, 1867, recovered Jjudgment -
against the Portland Shovel Manufacturing Company, a manufact-
uring corporation, having its place of business in Portland, for

VOL, LVIIL 2



10 WESTERN DISTRICT, 1870.

Lovegrove v. Hunt.

$18,108.48 debt, and $21.87 costs; that the execution, issued on
the judgment, was, on Jan. 1, 1868, levied on the right in equity
which the Shovel Company had of redeeming a certain parcel of
land, situated in Portland, and the judgment satisfied in part, to
wit, for the sum of $274.34; and, for want of other attachable prop-
erty of the corporation, the execution was returned satisfied in part
only.

That on March 6, 1868, the plaintiff demanded of the defendant,
who, at the time the original indebtedness on which the judg-
ment was founded accrued to the plaintiff, was, and ever since has
been, a stockholder in the corporation, to disclose and show attacha-
ble property of the corporation, sufficient to satisfy the execution ;
that the defendant did not then, nor has he since, disclosed attach-
able property of the corporation sufficient to satisfy the execution ;
and that the judgment is in full force.

That the Portland Shovel Manufacturing Company is a manu-
facturing company, Encorporated by the legislature of this State,
after the first of January, 1858, and is not a banking corporation,
nor a corporation for literary or benevolent purposes; that the de-
fendant, at the time of the original indebtedness upon which the
judgment was founded, was, and still is, a stockholder in the Port-
land Shovel Manufacturing Company, and then was, and ever since
has been, the owner of seven shares of the capital stock thereof, of
the par value of one hundred dollars for each share ; that the cor-
poration has not complied with the prohibitions and limitations of
the statutes of this State relating to manufacturing corporations ;
but has contracted debts exceeding, at one time, the amount of its
capital invested within the State, in real estate and fixtures thereon,
including machinery ; [and have become indebted to an amount ex-
ceeding one-half of their capital paid in and remaining undivided,
and of its property and assets;] whereby the defendant has be-
come individually liable for the debts of said corporation (to an
amount equal to the par value of his said stock therein), and an ac-
tion has accrued to the plaintiff to have and recover of the defend-
ant the amount of seven hundred dollars. |
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The second count is same as the first omitting the clause within
the brackets. '

The third count is same as the first omitting the clause next
preceding the clause within the brackets.

The fourth count, after setting out the recovery of the judgment
and levy as in the first, then alleged, substantially,

That the plaintiff, on March 5, 1868, purchased an alias execu-
tion upon the judgment, which was placed in the hands of a deputy-
sheriff, named, who made the following return thereon :

CUMBERLAND, S8.: March 6, 1868.

I hereby certify, that James D. Fessenden, as attorney to the
within-named creditor, on the days and at the places herein below
mentioned, made demand in my presence upon each of the follow-
ing named persons, who were stockholders in the within-named
Portland Shovel Manufacturing Company, at the time the within-
named debt accrued, and ever since have been and now are stock-
holders in said corporation, to disclose and show attachable proper-
ty of said corporation sufficient to satisfy this execution ; that I had
said%execution in my hands for collection and service, and then and
there exhibited it to each of said stockholders (the former execu-
tion having been returned into the clerk’s office of the within-named
court, unsatisfied for want of attachable property of said corpora-
tion, except for the sum of two hundred and seventy-four dollars
and thirty-four cents), and each of said stockholders then and there
neglected and refused to disclose and show sufficient attachable
property of said corporation, viz., George S. Hunt ... and for
want of attachable property of said corporation, I return this exe-
cution in no part satisfied, (Signature),
as by the execution and officer’s return thereon appears.

That after the return of the first execution, in part unsatisfied
for want of attachable property of such corporation, to wit, on
March 6, 1868, the plaintiff made demand of the defendant, who,
at the time the original indebtedness upon which said judgment was
founded accrued to the plaintiff, was, and ever since has been, a
stockholder in the corporation, to disclose and show attachable prop-
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erty of said corporation sufficient to satisfy said execution; and
that the said defendant did not then, nor has he since, disclosed at-
tachable property of said corporation sufficient to satisfy said execu-
tion, and neglected and refused, and still neglects and refuses so to
do; that said judgment is in full force, and not reversed, annulled,
or satisfied, except as aforesaid.

That said Portland Shovel Manufacturing Company is a manu-
facturing company, incorporated by the legislature of this State,
after the first day of January, A. p. 1858, and is not a banking cor-
poration, nor a corporation for literary or benevolent purposes ; and
that the defendant, at the time the original indebtedness upon which
said judgment was founded, was, and still is, a stockholder in said
Portland Shovel Manufacturing Company, and then was, and ever
since has been, the owner of seven shares of the capital stock there-
of, of the par value of one hundred dollars per share, and all of the
value of seven hundred dollars; and that the said corporation has
not complied with the prohibitions and limitations of the statutes
of this State relating to manufacturing corporations, but have con-
tracted debts exceeding, at one time, the amount of their caflital
invested within the State, in real estate and fixtures thereon, in-
cluding machinery, and have become indebted to an amount ex-
ceeding one-half of their capital paid in and remaining undivided,
and of their other property and assets; whereby this defendant
has become individually liable for the debts of said corporation (to
an amount equal to the par value of his said stock therein), and an
action has accrued to this plaintiff to have and recover of the de-
fendant the amount of the aforesaid execution still remaining un-
paid, or the deficiency thereof, not exceeding the amount of his
stock, viz., seven hundred dollars.

The fifth count is same as fourth, with the same words omitted
as in the second.

The sixth count is same as the fourth with the same w ords omit-
ted as in the third.

To this declaration the defendant filed a general demurrer at the
first term, which was joined by the plaintiff.
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The presiding judge sustained the demurrer, pro forma, and ad-
judged the declaration bad, and the defendantalleged exceptions.

J. D. & F. Fessenden, for the plaintiff.

1. Plaintiff is entitled to this action. R. S.,c.48,§9; R.S,, c.
46, §§ 25, 26, 27 ; Public Laws of 1859, c¢. 76; Charter of Port-
land Shovel Manufacturing Company, Private Acts of 1863, c. 236.

Reference in c. 48 to c. 46 is to the remedy, not to the extent of
stockholders’ liabilit y.

2. The individual liability, imposed by c. 48, is not affected by c.
46, § 24.

The latter part of said section, relieving stockholders from all
liability beyond the loss of their stock, applies only to such stock-
holders as are liable by the first part of +the same section.

There is no liability imposed on stockholders in manufacturing
corporations by that section, as they are exempted by a general Jaw
of the State. Laws of 1856, c. 2T1; Milliken v. W hitehouse, 49
Maine, 529.

3. The liability of stockholders in manufacturing corporations is
radically distinct from that provided in c. 46, § 24.

W. L. Putnam, for the defendant.

I. In equity, stockholders are holden to make up, in behalf of
creditors, capital withdrawn or not paid in. = This principle has been
reaffirmed in our statutes in many places. R. S., c. 46, §§ 24, 34;
R. S, c. 49, §§ 9, 11.

This is just, since the credit given:corporations is given upon
their apparent capital as the fund from which creditors are to be
paid.

Further than as above creditors have no equity, and can claim
only by positive provision of statute. Gray v. Coffin, 9 Cush. 199.

II. The legislation in this State on this matter has been substan-
tially as follows:

1. By the statutes of 1821, stockholders in insurance companies
were made liable on the equitable principles above stated. Ch. 139,

§2,7. ‘
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And stockholders in banks, whose liability has always been con-
sidered a peculiar one, to the extent of their stock for bills and de-
posits. Ch. 145, § 4.

And in manufacturing corporations in soltdo. Ch. 60, § 31.

2. By statute 1836, c. 200, afterwards codified in 1840, c. 76,
§ 18, the liability was reduced to amount of stock and extended to
all corporations.

8. In 1841 a party with more liberal views came into power, and
by c. 192, stockholders in manufacturing corporations were exempt-
ed from liability when the debts did not exceed one-half of the paid
up capital.

4. In 1843, c. 16, the liability of such stockholders was again re-
vived to the amount of the stock without exception.

5. In 1844, c. 109, such stockholders and none other were again
made liable én solido, subject, however, to certain exceptions, which,
if complied with, exempted them entirely, and which were similar
to those contained in the statute of 1841, and which with some

" amendments are codified in R. S., c. 48, § 9.

All the above statutes were many times amended in details which
need no mention.

6. In 1856, c. 271, all corporations were placed substantially on
the same footing, banks excepted. Vide Hathorn v. Calef, 53 Maine,
484-5, for the meaning of the clause: *“unless otherwise excepted
in their charter, etc.” Stockholders in manufacturing corporations
were no longer liable in solido; but they retained the privileges
given them by the statute of 1844. Vide Hathorn v. Calef, supra.
When the conditions of that act were not complied with, they be-
came liable for an amount equal to their stock.

The disastrous effect of all the above legislation on our manu-
facturing interests, were as sure as would be the like effect of a de-
cision of this court in favor of plaintiff in this suit. Even the stat-
ute of 1856 was exceedingly unjust and impolitic in a State where
the lack of private capital compels the formation of corporations and
encouragement to foreign capital, and where most manufacturing
corporations are formed as much Yor local improvement as for indi-



CUMBERLAND COUNTY. 15

Lovegrove v. Hunt.

vidual profit. Even the provision of entire exemption, where the
corporation does not become indebted beyond certain amounts, is of
no avail, as many stockholders can have no practical control of the
operations of a corporation, and all would be deterred from ven-
turing their personal liability on conditions practicably beyond their
direction.

7. In 1857, c. 58, the whole matter was put on a correct basis,
and all stockholders in the corporations, except banks, whose stock
remained all paid up, were thenceforth relieved from personal lia-
bility. Whitney v. Hamnond, 44 Maine, 820.

Thus after many struggles and bitter experience on the part of
those who were laboring for the manufacturing advancement of
Maine, this just result was reached, which no one will deny was in
1857 and has been ever since, in accordance with the views of the
great mass of the people. And no argument is necessary to sup-
port the allegation, that, under the circumstances, nothing but the
clearest and most specific language would induce any one to believe
that the legislature has intended to change the principle of the law
of 1857.

III. The act last referred to was approved April 15, 1857, to go
into practical effect June 1, 1857.

Before the latter date, the revision of 1857 was passed, and ap-
proved April 17, 1857, to go into effect Jan. 1, 1858. State v.
Hobbs, 39 Maine, 214 ; Hughes v. Farrar, 45 Maine, 72.

On this particular point the commissioners’ revisions can throw
no light, as they were both prior to the passage of this statute.

But the general repealing act of 1857, repealed by express men-
tion, c. 58, of act of 1857 ; so it was not overlooked.

The purpose of that repealing act was limited by its title to re-
pealing such acts as had been * consolidated, ete.”

The second section expressly provides that the “repeal of the
acts aforesaid does not revive any of the acts repealed by them.”
Yet plaintiff claims that the act of 1856 was revived contrary to
this provision of the statute.

Sect. 8 declares, * the following acts are not included in the Re-
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vised Statutes,” etc., and *““are not thereby repealed,” thus giving a
reason which embraces the implication that the others were repealed
because included.

Now the statute of 1857, c. 58, was clearly reénacted in R. S.,
c. 46, § 24. Even the exception relating to banks was carefully
retained. The words in the same section: * unless otherwise spec-
ified in their charter, etc.,” we have already explained the meaning
of, and were a part of the act of 1856, ¢. 271, which was also codi-
fied in the revision, because it was to remain in force to describe
rights existing prior to Jan. 1, 1857, and the remedies therefor.

Now stopping with c. 46, it would not be claimed that any change
had been made in the law. The statute of 1856 was codified there
to cover debts incurred previous to June 1, 1857, and that of 1857
for those incurred on and after that date.

Plaintiff, however, relies on c. 48, § 9, which perhaps is inaptly
expressed ; but in connection with the great fact that the whole k
book is a codification, is sufficiently clear in its application.

The fact that it alludes at all to any limit of indebtedness unex-
plained by the history of cognate legislation, would leave an impli-
cation that where the corporation indebtedness exceeded the limita-
tion, there was individual liability beyond that of loss of stock as
provided by statute 1857, c. 58.

The true construction of the section is this:

It refers to c. 46. Now on turning to that we find codified the
statute of 1857, fixing one degree of liability for debts incurred on,
or after June 1, 1857; and we find in the same section codified the
law of 1856, fixing a different degree of liability for debts incurred
prior to that date.

Under the statutes as they stood in 1856, and for debts contract-
ed previous to June 1, 1857, stockholders in manufacturing compan-
ies were favored, and were entirely relieved, when there was a
compliance with certain provisions of law limiting the indebtedness
of the corporation. Hathorn v. Calef, supra.

‘When, therefore, the general liability, fixed by statute of 1856,
was codified in the general chapter on corporations, it became nec-
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essary to codify the exceptions existing in 1856, in favor of manu-
facturing corporations, in the chapter relating specially to manufac-
turing corporations. When c. 46 should be called into action with
reference to old debts, c. 48, § 9 would find reason for the full ap-
plication of all its provisions ; but so long as the reference was only
to debts incurred on or after June 1, 1857, section 9 would remain
quiescent. In this way only, the expression therein, viz.,. “in the
manner provided in c. 46, could be understood ; as the ¢ manner ”
of liability described in that chapter varied as dates varied.

But it may be asked why was section 9 reénacted, if the only
purpose was to preserve old rights which were already fixed? For
the same reason that statute, 1856, c. 271, was reénacted in ¢. 46, §
24, and as a necessary consequence thereof, as we have already ex-
plained. The act of 1856, though rendered obsolete as to future
contracts by statute 1857, c. 58, was not thereby in terms repealed,
but remained in force to determine rights previously fixed; and
thereupon with all qualifying statutes relating to manufacturing cor-
porations was properly codified.

IV. But if notwithstanding the probabilities and reason of the
case, the letter of the statute is insisted on, plaintiff stands no
better.

Ch. 48, § 9, says nothing specially about remedy. It does not

_provide that the remedy shall be *“in the manner provided inc. 46.”
Now if it had intended to provide a greater liability than was im-
posed by c. 46, its reference to that chapter would have been nec-
essary for the purpose of pointing out the remedy only. But it re-
fers back entirely for the purpose of determining the * manner ” or
“extent” of liability. In doing this it refers to the whole chapter
and no particular portion, section, or portion of section, can be se-
lected as the only part of the chapter referred to, or as giving a
fixed liability, when the liability imposed by the whole chapter is
one varying with reference to the date of the contract.

- The language of this part of the same section in Judge Shepley’s
revision was as follows: ¢ Stockholders become individually liable
for debts of the corporation for the time, and to be enforced in the



18 WESTERN DISTRICT, 1870.

Lovegrove ». Hunt.

manner provided in c. 46, without the benefit of the limitation of
amount.”

Now that imposes a liability greater in extent than c. 46 now im-
poses ; and the legislature struck out the last words italicized, with-
out inserting other words to fix any different liability from that fixed
by the general law of corporations.

But what is specially noticeable is, that the legislature also struck
out the other italicized words, showing clearly that they refused to
allow the reference to c. 46, to stand merely for the purpose of de-
termining the form of remedy.

In this case, as also in c. 52, Judge Shepley overlooked the ap-
plicability of the law of 1856. The oversight was remedied in
c. 48, but apparently not observed in c. 62. Hathorn v. Calef,
supra.

Even in the worst state of the law at any time within thirty years,
the legislature has always made an express qualification in favor of
manufacturing corporations, by exempting them entirely in the man-
ner provided in § 9, c. 48 ; and so it continped, as no one will dis-
pute, to April 15, 1857, when c. 58, already cited, was approved,
and till April 17, when the Revised Statutes were approved. But
the effect of the plaintiff’s position is, that on April 17, two days
after the approval of the act relieving all stockholders in all cases,
the legislature<not only reversed the act of April 15, but reversed
the settled policy of years, made that discrimination an injury which
had before been a benefit, and entirely relieved all other stockhold-
ers except those whom before the State had always favored.

V. This writ cannot be sustained, as it does not allege any de-
mand to disclose to the officer attachable property.

By the express language of the statute and by the reason of the
thing, the defendant is to know to whom he should disclose ; and if
to an officer, to have him designated.

The return of the officer is evidence; but setting it out in the
writ cannot supply the place of proper allegations. And even that
dges not show a distinct request to disclose to the officer.
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P. Barnes, on the same side, elaborately reviewed the past stat-
utes relating to corporations, citing the following : ,

R. S. of 1841, c. 76, § 18 et seq. ; c. 78, § 14 (repealed 1844).

Special Laws of 1844, c. 138, approved Feb. 18, 1844, c. 139,
‘approved Feb. 16, 1844.

- Public Laws of 1844, ¢. 109, approved March 21, 1844, c.c. 174,
178, 182, approved March 21, 1844.

Public Laws of 1845, c. 154.

Rublic Laws of 1850, c. 157, amending c. 109 of 1844, by add-
ing the words “and of their other property and assets.”

Public laws of 1856, c. 271, *stockholders of all corporations be-
came liable.”

C. J. Shepley’s union made in 1856.

Special Laws of 1857, c¢. 122, § 14, approved April 15, 1857.

Public Laws of 1857, c. 58, exempted stockholders in corpora-
tions from personal liability after June 1, 1857. Approved April
15, 1857. ]

R. S. of 1857, approved April 17, 1857, to take effect Jan. 1,
1858. Ch. 46, § 24, defining and limiting liability of stockholders
is in two parts:

1. As to debts incurred prior to June 1, 1857.

2. As to debts incurred after that date.

The second is in substance a transcript of c. 58 of the Public
Laws of 1857, approved April 15.

R. S. of 1857, c. 48, § 9, defines liability by referring (in terms
of Shepley’s revision) to c. 46.

This reference must be understood to carry along with it the dis-
criminations of ante June 1, and post June 1, which are expressed
in § 24, c. 46; Public Laws of 1861, c. 24; of 1862, c. 152, §§
2, 20.

Avrreron, C. J. The Portland Shovel Manufacturing Com-
pany was incorporated by an act, c. 236, approved Feb. 28, 1863,
“with all the powers, privileges, and subject to all the duties and
liabilities contained in the laws of the State relating to manufac-
turing corporations.”
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The general rights, duties, obligations, and liabilities of corpora-
tions are prescribed and defined by R. S., 1857, c. 46. But there
are various kinds of corporations and for different purposes and ob-
Jects, as for banking, manufacturing, insuring, etc. In the statutes
relating to the corporations, created for special purposes, are found
special prohibitions and limitations applicable to each different kind
of corporation. The provisions applicable to all corporations, and
those to the different corporations for special purposes, are to be con-
strued together. The general provisions apply to all corporations,
except when modified by prohibitions and limitations specially ap-
plicable to some of the different varieties of corporations. It is
obvious that there was no conflict intended between the general and
the special legislation. "While the general law, as enacted in c. 46,
is to be deemed binding as long as it remains without modification,
its applicability must obviously cease, when there are other and va-
riant provisions enacted for the different kinds of corporations. In
other words, the special laws for a particular species of corporations,
when variant from the general law, must be regarded as paramount
and withdrawing the kind of corporation to which it applies from
the operation of the general law, which would control were it not
for this modification.

The statutes as revised in 1857 must be held as being then the
true expression of. the legislative will. The individual liability of
corporators for the debts of the corporation had been the subject of
fluctuating and contradictory legislation ; but the final and conclu-
sive will of the legislature is to be found in the revision of 1857,
unless where the provisions therein contained have been since mod-
ified or repealed.

By R.S., c. 48, relating to manufacturing corporations, § 9:
“These corporations are prohibited to contract debts, exceeding at
any one time the amount of their capital invested within the State
in real estate and fixtures thereon, including machinery, and from
becoming indebted to an amount exceeding one-half their capital
paid in and remaining undivided, and of their other property and
assets. 'When they comply with these prohibitions and limitations,
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their stockholders are relieved from all individual liability for their
debts. When either of these limitations are violated, their stock-
holders become individually liable for debts of the corporation in
the manner provided in chapter forty-six.”

The object of this provision Is apparent. It wasto protect the
public by making the corporators personally liable for the illegal
acts of the officers of the corporation. It was to enforce prudent
management under a penalty. It was to compel corporators to look
after the doings of the officers of the corporation, and see that they
neither neglect their duties, mismanage its funds, nor violate the law.
The legislature deemed it more just that the loss resulting from offi-
cial mismanagement should fall upon those who intrusted the affairs
of the corporation to the hands of incompetent, negligent, or dishon-
est officials, than upon individuals who had nothing to do with their
appointment, and who could not enforce their removal, upon those
who would not have been benefited by their speculations if pros-
perous, and should not be injured by them if unprosperous. The
influx of foreign capital is desirable, but it is equally desirable that it
should look after its own interests. It is not desirable that our
own citizens should suffer the penalty which may’arise from a viola-
tion of law by the foreign capitalist or his agent. Those by whom
or by whose agents the law is violated should suffer for such vio-
lation rather than those who are free from fault or blame. Such
seems to be the will of the legislature, as indicated by this section,
in relation to members of manufacturing corporations.

Nor is this to be regarded as changed by the reference to chapter
forty-six. The last sentence of § 9 is “when either of these limi-
tations are violated, these stockholders become individually liable
for debts of the corporation, in the manner provided in chapter for-
ty-six.” The manner relates only to the mode of enforcement.
The lability is individual. It is the consequence of and the penal-
ty for violated law. The forty-sixth chapter prescribes the manner
of proceeding in the cases within § 24. It is in this manner that
the lability arising under § 9 is to be made available to the credi-
tors of the corporation. Adopting this view, there is no conflict
between the two statutes.
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But by the terms of c. 46, § 24, the liability of stockholders of
corporations is defined, *‘excepting banking corporations, unless it
is otherwise specified in their charter, or by any general law of the
State.” Now by the general law of the State relating to manufact-
uring corporations it is “otherwise specified,” so that the liability
of corporators when ¢ otherwise speciﬁed” is specially recognized as
different from that provided for in § 24.

The intention of the legislature is to be deduced from a compari-
son of the two statutes under consideration. The special provis-
ion of § 9is a limitation of the general law. It is a modification
of the preceding general law so far as it differs from it. The ninth
section of c. 48 was enacted for some purpose. It is unnecessary,
unless for the purpose of creating a different liability for manufact-
uring corporations from that of corporations generally. It means
nothing unless it means what it purports,—that is, the imposition of

‘ personal liability on corporators, when its prohibitions and limitations
are violated. The writ sets forth a violation of the  prohibitions and
limitations” of § 9. The demurrer thereto is general. The only
specific objection made is that it does not allege any demand to dis-
close to the officer attachable property. If so, the amendment could
be easily made and would be allowed on motion. The return, how-
ever, on the execution is made part of the writ, and we think the
writ taken as a whole does show a demand upon the defendant to
disclose attachable property to the officer having the execution.

Ezceptions sustained.

Kext, Warrox, Barrows, DanrorrH, and Tarrey, JJ.,
concurred.

Nore.—The same question was very fully examined by Judge Fox, of the
"United States District Court of Maine, and the same conclusion arrived at in a
very able opinion published in the Eastern Argus of March 29,1871,
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Porrraxp & Oxrorp. CexTrRAL Rarrroap Co., petitioners for
mandamus, vs. INHABITANTS AXD MuNicipaL OFFICERS OF
Hartrorp.

Vote of town in aid of railroads—construction of—mandamus.

A town, by virtue of Public Laws of 1867, c. 119, by two-thirds of the voters
present at a legal meeting, voted to loan its credit to aid in the extension
of a railroad, by issuing interest-bearing bonds to a certain amount in ex-
change for a like amount of preferred stock in the railroad, ‘““at such time as
the railroad company shall build its railroad to Canton Mills, provided it shall
be completed to Canton Mills, and the cars are running and transporting
freight and passengers over the road from Mechanic Falls to Canton Mills, on
or before Jan. 1, 1870;” otherwise the vote should be void. Ifeld, that the con-
dition required a completion of the road, as well as a running of the cars, be-
fore the aid could be demanded.

And where the town, at a subsequent legal meeting, by a majority of the inhab-
itants present and voting, voted, “To issue bonds to the Portland & Oxford
Central Railroad Company, for the sum named in the previous vote, taking a
like amount of preferred stock in said road, in exchange, as contemplated in”
the former note; Held, (1) That as the vote passed by only a majority, the
company could claim no rights under it, as a vote under c. 119; (2) That the
majority could not waive the condition of the former vote; and (3) That the
latter vote does not, in terms, purport to modify the conditions of the former.

~ Whether mandamus would be a proper remedy for the raiload comrpany to com-
pel the issuing of the bonds of the town, in case the conditions of the vote had
been complied with by the railroad company, queere.

PETITION FOR MANDAMUS.

The petitioners alleged, substantially,—

That at a legal meeting of the inhabitants of Hartford, held
Sept. 12, 1868, under Public Laws of 1867, c. 119, two-thirds of
the legal voters present and voting, voted, * That the town loan its
credit to the Portland & Oxford Railroad Company, for the sum of
six thousand five hundred dollars, to aid in the extension of said
road from Hartford Center to Canton Mills, said loan to be issued
to said company, in interest-bearing bonds, payable in twenty years,
the interest to be paid annually at any national bank in Portland,
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in exchange for a like amount of preferred stock in said road, at
such time as said company shall build, or cause said road to be built,
to Canton Mills, provided that said road shall be completed to Can-
ton Mills, and the cars are running and transporting freight and
passengers over said road, from Mechanic Falls to Canton Mills, on
or before Jan. 1, 1870, and provided, also, that the amount of
preferred stock issued on said road shall not exceed the sum of
one hundred thousand dollars. Should the road not be completed
to Canton Mills, and cars running, Jan. 1, 1870, and should the
amount of preferred stock, issued on said road, exceed one hundred
thousand dollars, making the whole stock in said road exceed the
sum of three hundred and forty thousand dollars, the above vote,
loaning the credit of the town, shall be null and void;” that said
loan did not exceed five per cent of the valuation of said town ;
that the vote was communicated to the company, on Sept. 14, 1868,
which, by its president, notified the inhabitants of Hartford, in
writing, that the company accepted their proposal of aid.

That, relying upon the contract thus made, the company pro-
ceeded to complete the road from Hartford Center to Canton Mills,
so that the cars were running over the same, and transporting
freight and passengers on Jan. 1, 1870; and that the preferred
stock, issued by the company, on the road, does not exceed the sum
of one hundred thousand dollars, nor the whole stock three hun-
dred and forty thousand dollars.

That, on Jan. 15, 1870, at a legal meeting of the inhabitants of
Hartford, they voted, ¢ To issue to the Portland & Oxford Cen-
tral Railroad Company, bonds for the sum of six thousand five hun-
dred dollars, taking a like amount of preferred stock in said road
in exchange, as contemplated in a vote passed Sept. 12, 1868,” and,

‘in addition thereto, at the same meeting, it was voted to instruct
the selectmen of said town to issue said bonds.

That the petitioners have requested the respondents to issue said
bonds, as stipulated in the vote of the town, offering them an equal
amount of the preferred stock of the company; but that the select-
men and treasurer refuse so to do.
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Prayer that a rule be issued to the inhabitants of the town, and
to certain persons named as selectmen and treasurer of the town, to
show cause why a writ of mandamus should not issue, etc.

The answer of the respondents alleged, among other things, that
the terms of the vote of Sept. 12th had not been corhiplied with,—
that the road was not completed ; that the vote of Jan. 15th being
passed by a majority only, was not valid; and that mandamus is
not the proper remedy. '

The presiding judge found, as matter of fact, that the road was
not completed so as to entitle the petitioners to the bonds under the
vote of Sept. 12, 1868; but ruled, as matter of law, that the vote
of Jan. 15, 1870, entitled the petitioners to the bonds therein
named. The ruling was made with the express agreement that
either party should have the right to except, and that the whole case
should thereupon go to the full court for revision.

The respondents alleged exceptions.

Smith and Bradbury § Bradbury, for the petitioners, elaborately
argued the following propositions:

That the parties intended such a completion of the road as a first
condition, as was necessary for running cars to Canton Mills by Jan.
1, 1870, as a second condition. The road to be substantially com-
pleted. When this was done, all other essentials would duly follow.
That the town has enjoyed its benefits,

That the vote of Jan. 15, 1870, was a completed and binding
acceptance of the road, and the running of the trains as contem-
plated by the vote of Sept. 12, 1868.

That an acceptance would operate as a waiver of all exceptions
on the part of the respondents, and constitute a binding agreement
for a legal consideration, to issue its bonds in discharge of the pre-
existing indebtedness of the town therefor.

The original contract was entered into by a two-thirds vote, but
the law has not altered the majority power of the town to control
its recognition, subsequently, as a valid existing obligation, and based
upon a fulfilled contract. The two-thirds power was exhausted in

VOL. LVIIL 3 ‘
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the first vote. It was competent for the majority afterwards to
construe the original vote, and to recognize a fulfillment of its con-
ditions by the other contracting party. Two-thirds not necessary
to raise the tax to pay bonds, voted under c. 119. If two-thirds
vote was necebsary after the original vote, a minority larger than
one-third could defeat, its execution.

Ch. 119 requires a two-thirds vote only when voting upon the
sum to be raised “to aid in the construction of any railroad.” By
§ 2, the town by majority vote may settle all questions of contract
in respect to such aid. Same of § 3.

Davis § Drummond, for the respondents.

Arpreron, C. J. By the Public Laws of 1867, c. 119, any
city or town was authorized to raise money to aid in the con-
struction of any railroad in this State, “provided that two-thirds
of the legal voters present, and voting at such meeting, shall vote
therefor.”

The inhabitants of Hartford, at a regular town meeting, duly
held on 12th Sept., 1868, by the vote of two-thirds of the legal
voters, present and voting, voted, ¢That the town loan its credit
to the Portland & Oxford Central Railroad Company for the sum
of six thousand five hundred dollars, to aid in the extension of said
road from Hartford Center to Canton Mills, said loan to be issued to
said company in interest-bearing bonds, payable in twenty years,
the interest to-be paid annually, at any National Bank in Portland,
in exchange for a like amount of preferred stock in said road, at such
time as said company shall build, or cause said road to be built, to
Canton Mills, provided that said road shall be completed to Canton
- Mills, and the cars are running and transporting freight and passen-
gers over said road, from Mechanic Falls to Canton Mills, on or
before Jan. 1, 1870, and provided also that the amount of preferred
stock issued on said road shall not exceed the sum of one hundred
thousand dollars. Should the road not be completed to Canton
Mills, and cars running, Jan. 1, 1870, and should the amount of
preferred stock, issued on said road, exceed one hundred thousand
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dollars, making the whole stock in said road exceed the sum of three
hundred and forty thousand dollars, the above vote, loaniug the
credit of the town, shall be null and void.” .

The vote is conditional. It is to be null and void, if the road is
not completed to Canton Mills, and the cars running, Jan. 1, 1870.
It is not enough that the cars are running. They may run over a
road not completed. The condition is not that they should be so
far completed that cars may run over it. The condition requires its
completion equally with the running of cars.

The case finds that the railroad was not completed so as to enti-
tle the petitioners to the bonds of the town under this vote.

At a town meeting duly notified and called on 15th Jan., 1870,
a majority of the inhabitants of Hartford, present and voting,
“Voted to issue bonds to the Portland & Oxford Central Railroad
Company for the sum of six thousand five hundred dollars, taking a
like amount of preferred stock in said road in exchange, as contem-
plated in a vote passed Sept. 12, 1868.”

As this vote was passed by only a majority, the petitioners can
claim no rights under it as a vote under the provisions of c. 119.

Can a town by the vote of a majority waive, change, or modify
the terms and conditions of a vote of two-thirds, so as to bind the
town by such waiver, change, or modification, in cases where, as
under c. 119, the vote of two-thirds was required to bind the town ?

The vote of Sept. 12, 1868, was an unit. The town had a right
to prescribe the terms and conditions upon which it would render
its aid to the petitioners. Its liability was conditional. It arose
only by and through a vote of two-thirds. It could have no exist-
ence save by and through such vote. A majority at the Septem-
ber meeting could not have waived, changed, or modified any of the
terms and conditions prescribed by the vote of two-thirds. If they
could not at that meeting, they could not at any subsequent meet-
ing, for the power of a majority is as great at one town meeting as
at another. If they could change the contract in one essential,
they might in another,—in all. If a majority could waive or
change one condition, they could another. If they could waive or
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modify the terms and conditions upon which the credit of the town
was to be loaned, they might equally well change the sum to be so -
loaned.

But does the vote of Jan. 15, 1870, waive, change, or modify any
of the conditions prescribed in the vote of Sept. 12, 1868?

The vote was to issue bonds, “as contemplated in a vote passed
Sept. 12, 1868.” But what was contemplated by that vote? Most
assuredly, that the bonds of the town should be issued only upon
the terms and conditions therein expressed, and upon none other,
for it expressly provides, in case of a failure of the conditions prece-
dent, that ¢ the above vote, loaning the credit of the town, shall be
null and void.” To say that the bonds should be issued on terms
and conditions other than those specified in the vote, would be to
decide that they should be issued not as contemplated in the vote of
September 12th. If the bonds were issued without a performance
on the part of the petitioners of the conditions, to be by them per-
formed, they most clearly would not be issued as contemplated by
the vote. The vote, therefore, of January 15th, upon a fair con-
struction of its terms, does not waive, change, or modify the vote
of Sept. 12, 1868, nor does it purport so to do. It directs the issu-
ing of the bonds as therein contemplated, and as all the conditions
precedent, therein contemplated, have not been performed, it can-
not reasonably be construed as requiring their issue when not con-
templated by that vote.

It may well be doubted whether mandamus can be regarded as
the proper remedy in a case like the present, when the liability of
the defendants is contested, it being what is termed a prerogative
writ and not a writ of right; but of that we give no opinion, inas-
much as upon the facts as proved, or as found by the justice presid-
ing at nisi prius, we are satisfied that it should be denied. Dane v.
Derby, 54 Maine, 95. Writ dented. Costs for respondents.

Curring, KEnt, BARROWS, and DaxrorTH, JJ., concurred.

TAPLEY, J., concurred in the result.
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SimeoN NicuHors vs. EBeNn N. PErrry.

Attachment of mortgaged goods—notice to officer.

Under Public Laws of 1859, c. 114,§ 1, the mortgagee of personal property attached
on a writ against the mortgager, could not commence an action against the
atlaching officer until forty-eight hours after he had given him a “written no-
tice of his claim, and a statement of the amount actually due to him on the
mortgage.”

The fact that the officer knew there was such a mortgage on record, and took a
bond of indemnity from the attaching creditor, would not excuse the mort-
gagee’s omission to give the statute notice.

A written notice to an attaching officer that “there is now actually due me” from
the mortgager “on note and account, exceeding nine hundred dollars,”’ is a
sufficient “statement of the amount.”

The notice need not allege, in s0 many words, that the amount stated is “actual-
ly and justly due on the mortgage,” if it appear from the whole notice.

ON EXCEPTIONS.

Truspass de bonis asportatis against the defendant as deputy-
sheriff of the county of Cumberland, for attaching a stock of goods
as the property of one Charles Nichols.

The plaintiff claimed the goods by virtue of a mortgage from
Charles Nichols to him, dated April 18, 1868, and duly recorded
the next day.

The attachment was made May 11, 1868, on a writ against
Charles Nichols.

On the 16th May, 1868, the plaintiff gave to the defendant a
written notice of the following tenor:

“S1r,—You are hereby informed that the provisions, groceries,
and other goods in store occupied by Charles Nichols, on the cor-
ner of Clark and Salem streets, are mortgaged to me to secure the
payment of nine hundred dollars,—that there is now actually due
me from said Nichols, on note and account, exceeding nine hundred
dollars, as at the time said mortgage was given. Understanding
that you have attached said stock of goods (mortgaged to me) as

.
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the property of said Charles Nichols, I hereby request you to eith-

er release said attachment forthwith, or take said goods, that I may

seek a legal remedy for your act in attaching said property.”
(Signature.)

It appeared that the defendant knew the plaintiff’s mortgage was
on record, and obtained from the attaching creditors a bond of in-
demnity.

The plaintiff testified that there was more than nine hundred
dollars due him on the mortgage, given him by Charles Nichols,
and that he received no verbal or written notice from the officer af-
ter the attachment.

The only question was as to the necessity of any, and the suffi-
ciency of the notice given by the plaintiff to the defendant before
commencing the action; and the presiding judge ruled pro forma.

1. That no notice to the officer was required before the com-
mencing of the action; or if otherwise,

2. That the notice proved was sufficient.

To these rulings the defendant alleged exceptions.

MecCobb & Kingsbury, for the defendant.

The conditions mentioned in Public Laws of 1859, c. 114, § 1,
are precedent. Wing v. Bishop, 9 Gray, 228 ; Moriarty v. Lovejoy,
23 Pick. 821 ; Johnson v. Sumner, 1 Met. 172 ; Haskell v. Gordan,
8 Met. 268; Harding v. Coburn, 12 Met. 333 ; Hills v. Farrington,
3 Allen, 427. After notice by the officer, the statement is to be
made in ten days; without such notice, in a reasonable time, the
statement to the officer is not to be dispensed with at any rate.

The statement does not recite how much is due, so that the offi-
cer may pay or tender the amount,—a sum “exceeding $900” is

“too indefinite. A fixed sum and interest could be ascertained.

The sum is not claimed to be “due on the mortgage.” The
facts do not show that the mortgage debt was “note and account,”
or either. The words *““as at the time said mortgage was given,”
do not necessarily imply that $900 were due on the mortgage then,
or that that sum is “due on the mortgage” now; both statements
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might be true, and nothing due at the time of the statement, or
at the time of the mortgage. ‘

If the statement were wholly false, what remedy has the officer
under § 8? The statute is penal, and certainty is required as to
the debt due on the mortgage.

¢“Statement” in the statute implies more than writing down a
sum total. The legislature intended to use the word in its techni-
cal sense, R. S., c. 1, § 4. To “state” is *“to make known specifi-
cally, to explain particularly; as, to state an account, or to show
the different items in an account.”—Bouvier’s Dict. ‘

The aggregation of different debts does not meet the requisi‘zion
of Massachusetts Statutes of 1836, c. 90; Dictum of C. J. Shaw
in Joknson v. Jolmson, 1 Met. 178. This has not been overruled,
Hills v. Farrington, 3 Allen, 427,

The policy of the law requires full and open accounts of the
debt in such cases.

J. O Donnell, for the plaintiff.

Barrows, J. The statute of 1859, c. 114, § 1, requires every
one who claims by virtue of a mortgage any personal property that
is attached or seized by an officer on a writ or execution, to give to
the officer in writing a notice of his claim, and a statement of the
amount actually and justly due to him on the mortgage, at least
forty-eight hours before he shall commence any action against the
officer therefor ; and provides further that the officer or creditor
may within that time discharge the mortgage by payment or tender
of the amount due thereon, or may restore the property tothe debt-
or or mortgagee.

If the party claiming such property by virtue of a mortgage
omits for ten days, after written notice of such attachment given
him by the officer, to give the officer such a statement of the amount
due on the mortgage, he shall be deemed to have waived his right
to hold it under the mortgage.

Section 2 of the same chapter as amended by c. 168 of the laws
of 1860. If he makes a false statement of the amount actually and
justly due, he forfeits and shall pay to the attaching creditor, under
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the provisions of § 3, double the amount of the excess, to be recov-
ered in a special action on the case.

The statute is to be fairly and liberally construed in furtherance
of its object. It was designed to prevent the assertion, by a suit
involving cost and expense, of an outstanding title, the existence of
which was unknown to the officer making the attachment, and the
setting up of claims merely colorable and fraudulent, having no
Just foundation, and to give the officer or attaching creditor an op-
portunity to pay the mortgage debt if he chose, or to release the
attachment without being subjected to cost for an inadvertent and
. harmless interference with the rights of the mortgagee. It was not

designed to furnish a defense to an officer who, having knowledge
of the existence of the mortgage, and of the mortgagee’s intention
to assert his claim, and such information from the mortgagee as to
the amount of the mortgage debt as will enable him or the attach-
ing creditor to discharge it if he thinks it worth while, and to avail
himself of any false statement of the mortgagee in relation to it,
nevertheless prefers to hazard a contest, and so knowingly and in-
tentionally denies the right of the mortgagee altogether in the out-
set, and puts him to the proof.

Yet a substantial performance of the requirements of the statute
by the mortgagee is a condition precedent to the maintenance of
his action. That the officer knows there is such a mortgage on
record, and fortifies himself in advance with a bond of indemnity
from the creditor, will not excuse the neglect of the mortgagee to
give the statute notice. Mortgages are sometimes spread upon the
records, or allowed to remain undischarged, when nothing is due
upon them, for the purpose of preventing an attachment. The of-
ficer must have not only knowledge of the fact that there is such a
mortgage in existence, but information from the mortgagee himself

.that he has such a claim upon the property attached, and coupled
with this a statement of the amount actually and justly due, made
with such definiteness as shall enable the officer or attaching credi-
tor to tender the proper sum in discharge, and to hold the mort-
gagee for the penalty, if his statement is discovered to be false or
exaggerated.
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The pro forma ruling of the presiding judge that no notice was
necessary in this case, was not correct.

But it was purely immaterial if the notice given is found to an-
swer the requirements of the law. We think that a fair construc-
tion of the written notice given by the plaintiff to the defendant,
May 16, 1868, is that the plaintiff therein makes known to the de-
fendant that he has a mortgage claim upon the property attached to
the amount of nine hundred dollars, upon which that sum (and
more) is actually due him, and that unless the officer releases the at-
tachment, he shall hold him responsible.

The defendant’s counsel objects that it does not state what amount
is due, but only that it is “exceeding $900.” Doubtless after such
a notice, a tender of $900, if the attaching creditor has seen fit to
make it, would have relieved the officer from any further claim on
the part of the mortgagee, who, not having specified any amount
beyond that, would, after tender by the creditor, be estopped from
claiming any more by his statement that the goods *“are mortgaged
to me to secure the payment of nine hundred dollars.” To that
amount the claim is distinct and certain, and sufficient to enable the
officer or creditor to have made a payment or tender which would
have discharged the mortgage.

The defendant cannot complain that the mortgagee precluded
himself from something which he might have been entitled to had
he stated the full amount due him.

A more formidable objection is, that the plaintiff does not say in
so many words that this amount is due on the debts secured by the
mortgage. But taking the whole notice together, how could it be
construed otherwise? We think that is the true construction of
the language employed, and that the creditor, if he had paid the
$900, and could prove that the claim was false or excessive, could
recover, under the provisions of § 8, double the amount wrongfully
claimed. If so, all his rights are preserved, and he cannot justly
complain that the notice is indefinite in this particular.

Again, it is urged in defense that ¢ the notice gives the sum due,
made up of different demands in the aggregate only,” and that



'

34 WESTERN DISTRICT, 1870.

Nichols ». Perry.

“the word statement in the statute implies particulars—explana-
tions—items” of the debt, and certain Massachusetts decisions and
dicta are relied on.

But the difficulty here is that our statute ogly requires of the
mortgagee a written “notice of his claim, and a statement of the
amount actually and justly due to him on the mortgage,” while
the Massachusetts statute goes further, and provides that a mort-
gagee of chattels which are attached ¢ shall, when demanding pay-
ment of the. money due to him, state in writing a just and true
account of the debt or demand for which the property is liable to
him.” *  On the points which the defendant here makes, then, the
Massachusetts decisions are plainly not applicable to cases arising
under our statute. It may well be that the direct demand of pay-
ment, and the more specific “account of the debt or demand” re-
quired in Massachusetts would be more serviceable in preventing
attempts at fraud, or in furnishing means of detecting them, than
our simple notice of claim and statement of amount due ; but it is
for the legislature, in the first instance, and not for us to say that
they shall constitute conditions precedent to the maintenance of an
action by a mortgagee for the taking of his property.

Finally, defendant’s counsel complains that the plaintiff in his no-
tice requested the officer to ¢ take ” the goods, and then sued him
for doing precisely as he himself had requested.

But this curious request must be construed with the threat of
prosecution which accompanies it. 'We are not persuaded that the
plaintiff has thereby brought himself within the scope of the max-
im, “wolent: non fit injuria.”

Looking at the pregnant and suggestive matter that goes with
it, the language is not that of invitation, but, on the contrary,
it is that of defiance and warning. Upon the whole, we think
that the defendant substantially had from the mortgagee all the
notice and information to which our statute entitles him,—all
that was necessary to the preservation of his rights had he desired
to make a tender. He chose not to do this, but to ignore the

* See change of phraseology in R. S., 1871, c. 81, §§ 42 and 43.— Reporter.
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plaintiff’s claim entirely, supposing, we presume, that he could pro-
cure evidence which would defeat it. Not having succeeded in es-
tablishing any valid defense, the entry must now be

Exceptions overruled.

ArrrETON, C.J.; Currine, Kext, WarToN, DaANrorTH, TAP-
LEY, JJ., concurred.

Joserpr W. MaxsrieLp vs. NEw Excranp ExprEuss
CoMPANY and trustee.

Trustee—when charged on disclosure.

A person summoned as trustee will be charged when he declines, in answer to
an interrogatory calling therefor, to state the facts which may be important in
determining his true legal position towards the principal defendant, and in
testing the correctness of his own legal conclusion that he does not owe the
principal defendant, or has nothing in his hands for which he is legally ac-
countable to him.

O~ ExcepTIONS to the ruling of Goddard, J., of the superior
court, for the county of Cumberland.

AssuMPSIT on account annexed for three hundred and thirty-nine
dollars.

Ezra Carter, summoned as trustee, after pleading and putting
in his general denial, disclosed as follows :

Interrogatory 1. State when and where the New England Ex-
press Company was organized,—when did it obtain its act of incor-
poration,—how was it organized,—who was its president,—who
were the directors in the several States? State fully its history.
When did you resign your office as president or director of said
company ?

Answer. 1 decline to answer the above as irrelevant, except by
direction of court.
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Int. 2. Give a full statement of your connection with said com-
pany.

Ans. T decline to answer for same reason as above.

Int. 3. Were you in any way connected with said company ? If
so,n what? How much stock of the company stood in your name ?
What funds have you held of said company ? What property have
you had in your possession belonging to said company? State
fully. ,

Ans. I was a director, and at one time president. I received no
fands nor property as inquired of, and had neither in my possession
at any time before service of writ. I never owed the company
anything. - What stock stood in my name, if any, I consider irrele-
vant to this matter, and decline to answer unless ordered by the
court. Theld no stock as collateral, or as pledged to me, or for
which I was in any way accountable.

Int. 4. What money have you received, directly or indirectly,
from said company, or any person connected with it ?

Ans. Previous to service of writ, none.

Int. 5. What personal property, rights, or credits, belonging to
said company, have you had in your possession? When did you
resign your office as president ?

Ans. None previous to service of writ. I decline to answer last
part of question.

Int. 6. What pecuniary consideration induced you to resign ?
State fully.

Ans. T decline to answer as wholly irrelevant. My previous
question relates to the time prior to the service of this writ.

Int. 7. Was said company a corporation or a joint-stock com-
pany, or voluntary association of individuals ?

Ans. I refer you to your own writ for an answer. I.do not un-
derstand that such matters are relevant to this examination.

Int. 8. Who purchased the horses, teams, harnesses, wagons,
and other property in this State, used by the New England Express
Company ?  'What part did you have in it ?

Ans. 1 decline to answer upon any such irrelevant matters.
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Int. 9. What had you to do with hiring the men and managing
the business of the company, in this State, within the time inquired
of? Who received the funds of the company? What part passed
through your hands? What part remained in your hands for any
purpose, from and at the time of said service? What amount did
you realize for the stock you held in said company ? To whom and
when did you convey the same? What did it represent? Answer
fully.

Ans. T have answered fully upon all the foregoing matters that
are relevant. No money or property of any kind ever came into
my hands, directly or indirectly, before service of this writ.

Int. 10. Did any money or other property come into the hands
of any other person for you, from the sale of stock, or otherwise,
within the time inquired of? What have you received, or what
are you by agreement to receive as a consideration for your resign-
ing your place as president ?

Ans. As to first part of question I answer, No, so far as any
money of the company, or any money paid by or in behalf of the
company was concerned. As to the balance of the question I de-
cline to answer, unless ordered by the court.

Int. 11. When did you resign your office as president ?

Ans. That I decline to answer.

Int. 12. What money have you had in your hands growing out
of the affairs of the New England Express Company, or its mem-
bers, after its dissolution, at any time ?

Ans. T decline to answer, except that I had none prior to service
of this writ.

Upon the disclosure the trustee was charged for the full amount
claimed in the writ; and the trustee alleged exceptions.

A. A. Strout, for the plaintiff.
W. L. Putnam, for the trustee.

Barrows, J. The trustee excepts to a ruling, charging him as
such, on what is styled in the exceptions a disclosure, but which
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proves, on examination, to be a general denial of his liability as
trustee, and a series of refusals to answer all questions respecting
his business relations with the principal defendant, so as to enable
the court to ascertain his true position.

He was a director, and, at one time, president of the defendant
corporation. When asked to make a full statement of his connec-
tion (4. e. his business transactions) with it, he peremptorily declines
to answer the question as irrelevant. It is but fair to infer from
his subsequent refusals to answer that he never paid anything for
his stock ; that he was concerned in the purchase of the very prop-
erty for which the debt to the plaintiff was incurred; that he re-
ceived money for his stock ; that that stock represented nothing but
the property obtained on credit from the plaintiff and others; that
he received money to resign his office as president; but when he
resigned, or when or from whom he got his money for that or for
his stock he refuses to answer, and falls back on his general denial
that he ever owed the company anything, or that he ever had any
money or property of theirs previous to the service of the writ.

It is manifest that these latter statements (which is all that he
presents in the way of answer to the questions propounded) em-
brace his conclusions, or those of his counsel, as to matters of law ;
and that, as to all the facts from which it might be determined
whether those conclusions are correctly drawn or not, the disclosure
leaves the court entirely in the dark.

If such a disclosure can entitle the alleged trustee to a discharge,
it may enable those connected with corporations, and having the
management of their affairs, to appropriate to themselves the prop-
erty of others in a manner which savors strongly of absolute dis-
honesty ; but it will not be consistent with the policy of our law
regulating the process of foreign attachment. That policy is de-
clared, in Whitney v. Munroe, 19 Maine, 42, to be “to render the
effects and credits of the principal debtor, in the hands of the trus-
tee, available for the benefit of the creditor. The law should re-
ceive a liberal construction in furtherance of this object.”

It is no part of the duty of the court to direct the trustee what
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questions to answer, and what he may safely decline to answer. If
he declines, he assumes the risk of an inference that the truth would
not be favorable to his position, and his claim to be discharged, and
acts at his peril.  Smith v. Cahoon, 37 Maine, 288. ‘

If the interrogatory calls for facts which may be important in de-
termining his true legal position towards the principal defendant,
and in testing the correctness of his own legal conclusion, that he
does not owe the principal defendant, or has nothing in his hands
for which he is legally accountable to him, and he declines to state
the facts, he cannot complain because an unfavorable inference is
drawn.

His general denial is in the nature of a plea to be sustained by
his answers, if the plaintiff propounds interrogatories giving him a
full opportunity to disclose the true business relations between him-
self and the defendants; ¢ otherwise,” as Cutting, J., justly ob-
serves, in Toothaker v. Allen, 41 Maine, 325, ““the trustee would
be constituted the judge of the law as well as of matters of fact,

2

with the exclusive privilege of drawing inferences and conclusions
which more properly belongs to the court.”

The trustee, who has had business transactions with the principal
defendant, is not to shut his hand and his mouth and attempt to
substitute his ‘own legal inferences and conclusions for the facts
which might enable the court to draw correct ones, if he expects to
be discharged. To hold otherwise would be to enable men, in
many cases, to defy a prosecution for perjury in a disclosure which
might, notwithstanding, be essentially false, and to deprive credit-
ors of all remedy, while they had in their pockets the fruits of trans-
actions with principal defendants, which the court, upon a full dis-
closure, might deem legally attachable in this mode.

It is not impossible that this trustee might have truthfully an-
swered the interrogatories here proposed, in a manner which would
have entitled him to a discharge, but he has not seen fit to do so.

Upon scire;facias he may have the opportunity, by a statement
of facts relative to his transactions with the defendant, to give the
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court the means of determining whether his legal conclusion, as to
- his-liability as trustee, was rightly drawn.
Until he does this he cannot complain that he stands charged.
Ezxceptions overruled.

Arrreron, C. J.; Kent, Warron, DanrorrH, and TAPLEY,
JJ., concurred.

Rosert O. FuiLer & another vs. Joun S. MILLER & another.

Costs.

By R. 8. of 1857, c. 82, § 12(R. 8., c. 82, § 11), when there are two or more defend-
ants, the writ may be amended by striking out one or more of them on pay-
ment of costs to him to that time.

Thus, where at a certain term, one of two defendants was defaulted, and, at a
subsequent term, the plaintiff discontinued as to the defaulted defendant, and
recovered judgment against the other,—the former was held entitled to costs
to the time of the discontinuance.

O~ Excrprions to rulings of Goddard, J., of the superior
court, for the county of Cumberland.

AssumpsIT on an account annexed, tried by the justice without
the intervention of a jury, subject to exceptions in matters of law.

At the March term, 1869, J. O’Donnell, Esq., the attorney who
had previously appeared for both defendants, having withdrawn his
further appearance for B. B. Miller, one of the defendants, the lat-
ter was defaulted.

At the September term, 1870, the plaintiffs had leave to discon-
tinne as to B. B. Miller.

At the following October term, a trial was had, and decision ren-
dered in favor of the plaintiffs against John S. Miller, who carried

the case up on exceptions.  Vide, 57 Maine, 168.

Thereupon, the same attorney claimed costs for B. B. Miller
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against the plaintiffs, from the time of the entry of the action to
the time of discontinuance as to him, which was disallowed by the
clerk. From this decision of the clerk an appeal was taken, and
upon the appeal the justice ruled as matter of law,

I. That B. B. Miller was not entitled to costs ; and,

IT. That the appeal be disallowed.

J. O’ Domnell, for B. B. Miller.

Davis § Drummond, for the plaintiffs.

Arprrron, C. J. At the March term, 1869, of the superior
court, B. B. Miller, one of the defendants, was defaulted. It hav-
ing been held in Fuller v. Miller, 57 Maine, 168, that upon the ev-
idence the action was not maintainable against the defendants joint-
ly; the plaintiff, at the September term, 1870, discontinued their
suit by leave of court against B. B. Miller, and at the subsequent
October term recovered judgment against John S. Miller for the
amount in controversy.

The defendant, B. B. Miller, claims costs to the time whan the
action was discontinued as to him.

The allowance of costs in suits at common law is regulated by
statute.

By R. 8., 1857, c. 82, § 95, “In all actions, the party prevail-
ing shall recover costs, unless otherwise specially provided.”

There is no special provision otherwise. By c. 82, § 10, all er-
rors and defects for want of form only, or for circumstantial errors
or mistakes, which by law are amendable, may be amended on mo-
tion by either party on such terms as the court orders.

By the common law, inassumpsit against two or more, the plain-
tiff could not amend his writ by striking out the name of one of
the defendants. Redington v. Farrar, 5 Greenl. 379. But the
common law on this subject was changed by Stat. 1885, c. 178, § 4,
which was reénacted in the revisions of 1841 and 1857, and is
found in c. 82, § 12, in these words: “ When there are two or more
defendants, the writ may be amended, by striking out one or more

YOL. Lyl 4
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of them, on payments of costs to him to that time.” The court was
not authorized to allow the amendment by striking out the defend-
ant’s name, or discontinuing against him at common law. The
authority is by statute, and by that it is allowable only on pay-
ment of costs to the party whose name is stricken from the writ by
a discontinuance. Notwithstanding his default, B. B. Miller was
still a party to the suit, and judgment could not be had against the
other defendant without striking out his name. '
Exceptions sustained.

Ke~t, WartoN, Barrows, and DanrorrH, JJ., concurred.

ABgar WoopwarD & others vs. James I. Lispy.

Contract—goods scld and delivered.
&

On May 12th, the defendant purchased by sample of the plaintiffs sixty-six bar-
rels of sound beans. On the 24th June, the defendant ordered, and on the 26th
received from the plaintiffs fifteen barrels of medium beans, and thereupon, for
the first time, notified the plaintiffs that fifteen barrels of the former lot were
mouldy, and he had ordered the latter lot to replace the mouldy ones, which
he then returned. In an action to recover for the latter lot, Held, that the lat-
ter lot could not be substituted for the mouldy beans without the assent of the
plaintiffs, and that the plaintiff could recover their value on account annexed.

ON EXCEPTIONS to the ruling of Goddard, J., of the superior
court, for the county of Cumberland.

AssuMpsIT on an account annexed for fifteen barrels medium
beans. A

Plea, general issue, with a brief statement that the defendant
would rely upon an agreement of the plaintiffs made in relation to
a certain lot of beans which were sold to the defendant as sound,
but which were, in fact, unsound, and which the plaintiffs agreed
with the defendant to replace by sound beans ; that the beans men-
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tioned in the writ were substituted for the unsound beans, and that
they had been paid for.

On the part of the plaintiffs, a letter to them from the defendant,
dated June 24, 1869, was put in, of the following tenor:

“ Geents,—Please send me, by steamer, fifteen barrels good me-
dium beans.”

It also appeared that fifteen barrels, good medium beans were
sent by the plaintiffs to the defendant on June 25, 1869, as ordered,
and that they were worth the price named in the bill.

The letter from the defendant to the plaintiffs, dated June 26,
1869, of the following tenor, was put in, together with an invoice of
fifteen barrels of beans, of same date :

¢ Gents,—May 12th, I bought of you sixty-six barrels medium
beans by your showing four or five barrels good sound beans as
sample. The agreement was, if not as good as the sample barrels,
they were to be made as good ; I have just got through them, and
find fifteen barrels of them soft, mouldy, and musty—damaged—not
being in any respect as good, or anywhere near as good as sample
barrels shown me. I ordered fifteen barrels good ones to replace
them, and have this day returned you the fifteen barrels damaged
ones, by P. & B. Steamboat Co., as per invoice inclosed. I want
you just to examine them way through, and see what poor stuff
they are. If I should sell such stuff to any one by showing them
a good sample, I should expect them to send it back, if it was as
far off as California. They seem to be all one mark, ¢ Pease.” The
fifteen barrels I received from you this morning by boat, to replace
~ them, are poor, not such as I ordered, or such as I want.”

The defendant testified substantially that on May 12, 1869, he
purchased of the plaintiffs, at their storehouse, sixty-six barrels of
medium beans, by sample, they to make them all as good as the
sample ; received them the next day in Portland ; that fifteen bar-
rels of a certain brand were mouldy; but it was not ascertained
until June 24th, following ; that he headed them up, copied the in-
voice, and sent them, with the letter of June 26th, to the plaintiffs ;
that he received the fifteen barrels of beans in suit; that when
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they were sent, there was no agreement with the plaintiffs that
these fifteen barrels were sent as a substitute of the fifteen barrels
of bad beans.

The justice instructed the jury, ¢nter alia, that if they find that
defendant was entitled, upon the evidence and the law as already
given them, to return fifteen barrels of the beans which he had
bought of plaintiffs, and paid for, and to demand and receive back
the price paid, and he did seasonably return them to plaintiffs, and
in the mean time defendant had come lawfully and by plaintiffs’ con-
sent into possession of these fifteen barrels, for the price of which
this suit is brought, without any express promise to pay for them,
or any promise other than may be implied by law, and defendant
saw fit to accept them in place of the other fifteen barrels, and- ap-
propriated them for that purpose, and immediately notified plain-
tiffs of that appropriation and acceptance ; that in that case defend-
ant had a right so to accept and appropriate them without any as-
sent expressed by plaintiffs, provided the value of the beans so ac-
cepted and appropriated was no greater than the price he had paid
plaintiffs for the beans returned.

The jury rendered a verdict for the defendant, and the plaintiffs
alleged exceptions.

J. § E. M. Rand, for the plaintiffs.
A. A. Strout, for the defendant.

AvrrrETON, C. J. On 24th June, 1869, the defendant by letter
requested the plaintiffs to send him, *“by steamer, fifteen barrels
good medium beans,” which the plaintiff forwarded, as requested,
on the next day, and they were received by the defendant on 26th
June. Upon proof of these facts the plaintiffs were entitled to re-
cover, no objection being made to their quality.

The defense was, that on the preceding 12th May the defendant
had purchased sixty-six barrels of beans, of which fifteen were de-
defective ; but he had not given the plaintiffs notice of their quali-
ty until after the beans in controversy had been received by him.
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Upon their being received, on 26th June, he wrote plaintiffs, com-
plaining for the first time of the worthlessness of fifteen barrels of
those purchased in May, and claiming to hold the fifteen barrels
received that morning, to replace the fifteen barrels of poor beans,
which he returned that day, but which the plaintiffs testified had
not been received in the following October, when this suit was
commenced.

It is manifest, from the dates of the correspondence, that the
beans, to recover the payment of which this suit is brought, were
not sent by the plaintiffs to replace the poor beans, purchased in the
preceding May, for the defendant still retained those, without hav-
ing made any complaint, or given any notice of their defectiveness.
They were sent in pursuance of an order, and when received, the
sale was perfected.

To authorize the defendant to hold the beans last sent, to replace
the defective ones on hand, there must have been a contract of ex-
change. But the defendant proposed no such contract, and the
plaintiffs knew of no complaint on the defendant’s part, or any wish
that he would send good beans to replace the alleged bad ones.
There was no account in set-off, if such account would have availed
the defendant. This is not a case for recoupment, for there is noth-
ing from which to recoup, and the bargains of 12th May, and of
June 24th were as distinct, though relating to the same kind of pro-
duce, as if they had been for different articles of merchandise.

If the defendant has a claim against the plaintiffs, arising out of
the sale of May 12th, his remedy is by suit, but it is no defense to
this action that the plaintiffs may have violated some other and dif-
ferent contract made long prior. The consent of the parties to an
exchange is as necessary as to a sale. The instruction that the de-
fendant had a right to appropriate the beans sold on 24th June, in
satisfaction of his outstanding claim for damages, without the plain-
tiff’s assent, was erroneous. Frceptions sustained.

Curting, KExT, BARROWS, DANFORTH, and TarrEY, JJ., con-
curred.
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StaTE 0F MAINE vs. PortraND, Saco, & PortsmouTH
Raicroap Company.

Railroad crossing—when a nuisance—indictment.

By virtue of R. S. of 1857, c. 51, § 15 (R. S., ¢. 51, § 13), a railroad crossing not made
in the “manner” ‘“determined in writing by the county commissioners,” is to
be regarded as a nuisance.

An indictment founded on R. S,,c. 51, § 13, is fatally defective unless it allege
substantially that the railroad crosses the highway in a manner not deter-
mined in writing by the county commissioners.

An allegation that the defendants “did unlawfully and injuriously lay, place,
and put down, and cause to be laid, placed, and put down three certain tracks
with iron rails in, upon, across, and over said highway,” is not sufficient.

O~ Exceprions to the ruling of Goddard, J., of the superior
court for the county of Cumberland.

Indictment, alleging that there now is, and at the time of the ob-
struction and nuisance hereinafter mentioned, there was a certain
common and public higchway and county bridge leading from the
foot of Brackett street, in said Portland, across the upper part of
Portland harbor to Cape Elizabeth, in said county of Cumberland,
for all the citizens of the said State to go, return, pass, and repass
in and along the same at their will and pleasure; and that the
Portland, Saco, & Portsmouth Railroad Company, a corporation du-
ly established by the laws of said State, and whose office and place
of business is in Portland aforesaid, in said county, on the first day
of July, in the year of our Lord one thousand eight hundred and
sixty-six, with force and arms at Portland aforesaid, in the county
aforesaid, did unlawfully and injuriously lay, place, and put down,
and cause to be laid, placed, and put down three certain tracks with
iron rails, in, upon, across, and over said highway and bridge, about
sixty feet south of the place where the main track of said railroad
company crosses said highway and bridge. And the said tracks so
as aforesaid laid, placed, and put down in, upon, across, and over
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said highway and bridge aforesaid, the said railroad company from
the said first day of July, in the year of our Lord one thousand
eight hundred and sixty-six, until the day of finding this indict-
ment, unlawfully and injuriously did keep up, maintain, continue,
and use by running their engines, cars, and trains along and over
the same, and still doth keep up, maintain, continue, and use as
aforesaid, whereby the said common and public highway and county
bridge aforesaid, hath been for and during all the time aforesaid,
and still is greatly obstructed and stopped up, so that the citizens of
said State could not, during the time aforesaid, nor can they now
go and return, pass, and repass in and along said common highway
and county bridge as they were before used and accustomed, and
still of right ought to do, the great damage and common nuisance
of all citizens of this State in and along the common and public
highway and county bridge aforesaid, going, returning, passing, and
repassing, and against the peace of said State, and contrary to the
form of the statute in such case made and provided.

The jury returned a verdict of guilty, whereupon the defend-
ants moved in arrest of judgment because of want of certain alle-
gations in the indictment. The presiding judge overruled the mo-
tion, and the defendant alleged exceptions.

N. Webb, for the defendants.

T. B. Reed, attorney-general, for the State.

TapPLEY, J.. This is an indictment against the defendant compa-
ny for erecting and maintaining a nuisance by laying and putting
down and using certain tracks, with iron rails across and over a high-
way situate in Portland, about sixty feet south of the place where
the main track of said railroad company crosses said highway.

Sect. 15, of c. 51, R. S., provides that “railroads may cross
highways in the line of the road,” but ¢the conditions and man-
ner of crossing are to be first determined in writing by the county
commissioners,” and “ crossings not so made are to be regarded as
nuisances, and may be so treated.”
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This statute (upon the provisions of which this indictment was
drawn) makes that a nuisance which was not one under any other
provision of law. Its object was to secure the action of the county
commissioners in certain cases. Want of such action alone consti-
tutes the nuisance. The track and its use may have none of the
elements of a nuisance at common law, or a nuisance as defined by
¢. 17 of the R. S.; if this action is wanting, it is under this chap-
ter a nuisance. If this act is not wanting, no matter what the
character of the erection, or use, it is not under this statute a nui-
sance. In a proceeding under this act it is the material inquiry.

To bring the case within the provisions of this statute, it must ap-
pear that the railroad crosses in a manner not determined by the
county commissioners. No such allegation appears in the indict-
ment in this case. Without it, it is fatally defective. It is the ma-
terial matter, without which the act has necessarily no more of the
element of nuisance than of assault and battery. There is an alle-
gation in the indictment that the defendants ¢ did unlawfully and
injuriously lay, place, and put down, and caused to be laid, placed,
and put down three certain tracks with iron rails, in, upon, across,
and over said highway, etc.” This is not equivalent to an aver-
ment that the railroad crosses in a manner not determined by the
county commissioners, nor that the county commissioners have
never taken action thercon. The allegations made may all be true,
and yet the commissioners may have imposed, as required, the man-
ner and conditions of crossing, and their requirement fulfilled by
the defendants to the letter. The *unlawfulness” may consist in
something else. This is a statutory offense, and enough must be
alleged to show it has been committed.

In the court below, the jury were substantially instructed that
unless the defendants had complied with the statute regulating rail-
road crossings, they would be liable upon this indictment if the way
was a highway.

The respondents requested the instruction ¢ that the statute of
1853, embodied in the R. S., in reference to railroad crossings, does
not apply.”  This the judge declined to give, and did instruct them

v
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“that the defendants are not exempt from the duty of complying
with the requirements of the statute regulating crossings.” He
further stated “ that the respondents are not indicted for unreasona-
bly obstructing the alleged highway, or for unreasonable conduct,
but for unlawfully placing certain side-tracks across the alleged high-
way, and unlawfully sustaining, using, and maintaining them.”
The indictment being insufficient for a proceeding under this stat-
ute, the exceptions must be sustained. Exceptions sustained.

ArrreroN, C. J.; Kunt, BaArRrOWS, and DanrortH, JJ., con-
curred.

Evraxim C. Loxe vs. Jasez C. Woopman, Jr.

Deceit—action for.

An action on the case for deceit will not lie for inducing the plaintiff to convey
to the defendant certain real estate in consideration of a loan of a certain sum
of money, and a promise on the part of the defendant to execute to the plain-
tiff a bond for the reconveyance, on payment of the loan, and a refusal to ex- ~
ecute the bond after the conveyance.

Ox EXCEPTIONS to the ruling of Goddard, J., of the superior
court of the county of Cumberland.

The declaration, omitting the description of the land, was as
follows :

In a plea of the case; for that the said defendant, on the 6th day
of March, 1868, with intent, then and there, to cheat and defraud
the plaintiff, together with one George W. Reed, induced the plain-
tiff to convey to them, the defendant and said Reed, certain real
estate of the property of the plaintiff, and of the value of fifteen
hundred dollars, described in the plaintiff’s deed to the defendant
and said Reed, as follows: . .. by then and there lending to the
plaintiff a certain sum of money, to wit, the sum of two hundred
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and thirty-six dollars, to be repaid to them, the defendant and said
Reed, with interest in two years from said 6th day of March, 1868,
and by promising and causing the plaintiff’ to believe that they, the
defendant and Reed, would then and there, as a part of the same
transaction, make, execute, and deliver to the plaintiff, a good and
sufficient bond or obligation, stipulating that they, the defendant
and said Reed, would reconvey to the plaintiff said real estate upon
the payment by him, to them, of said sum of two hundred and
thirty-six dollars and interest, at or before the expiration of said two
years; whereupon the plaintiff made, executed, and delivered to
the defendant and said George W. Reed, a good and sufficient war-
rantee deed of said real estate, describing it as herein before recited ;
said deed being made “subject to two mortgages, given by said
Joseph Reed, and George W. Reed, to William H. Baxter,” which
mortgages, since said sixth day of March, 4. p. 1868, to wit, on the
twenty-first day of August, o. p. 1869, have been paid and satis-
fied by the mortgagers; yet the said defendant intending wickedly
and fraudulently to cheat, deceive, and defraud the plaintiff at the
time of said conveyance to him and said George W. Reed, after
obtaining said deed from the plaintiff, as aforesaid, refused then and
there to make, execute, and deliver such bond or obligation, and
ever since has refused, though then, immediately thereafter, and
frequently since thereto, requested by the plaintiff; and on the first
day of May, A. p. 1868, he, the said defendant, and said George
W. Reed, conveyed to Nathan M. Woodman, by quitclaim deed,
one undivided third part of said real estate, and on the seventeenth
day of September, A. p. 1868, said George W. Reed conveyed to
defendant all his right, title, and interest in said property, and the
said defendant, on said sixth day of March, . D. 1868, refused and
still refuses to reconvey said real estate to the plaintiff, although the
plaintiff was ready, and on the fifth day of March, a. ». 1870,
offered to pay and tendered to defendant the sum of three hundred
and fifty dollars, being said sum of two hundred and thirty-six dol-
lars and interest thereon, and all charges and expenses to which de-
fendant had been put on account of said property, including taxes,
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and all other sums due from plaintiff to defendant, and thereupon re-
quested the defendant to release and reconvey said premises to him,
the plaintiff, which the defendant, with the same intent to cheat and
defrand the plaintiff thereof, refused to do.

To this declaration the defendant specially demurred, and the
plaintiff joined the demurrer. The presiding judge sustained the
demurrer and adjudged the declaration defective; and the plaintiff
- alleged exceptions.

Davis & Drummond and Bonney § Pullen, for the plaintiff, cited
Towle v. Lovett, 6 Mass. 894 ; Somes v. Brewer, 2 Pick. 184 ; Green
v. Tanner, 8 Met. 411 ; Blood v. Hayman, 13 Met. 231.

A Merril, for the defendant, cited 1 Chitty’s PL 229; Gould’s
PL,c. 4,§12; Bverstone v. Miles, 6 Johns. 141; Bayard v. Malcomb,
1 Johns. 4615 Tryon v. Whitmarsh, 1 Met. 5, 6; Coffin v. Coffin,
2 Mass. 363 ; Reed v. Smith, 1 Allen, 52051 Hill. on Torts, 11,
12; Cunningham v. Kimball, T Mass. 65; Hanson v. Edgerly, 9
Foster (N. H.), 858; Pace v. Parker, 40 N. H. 70; Petigrew v.
Chillis, 41 N. H. 102; Weeks v. Barton, T Verm. 70 ; Ide v. Gerry,
11 Verm. 617; Young v. Covill, 8 Johns. 25; Hazard v. Irvin, 18
Pick. 96 ; Pedrick v. Porter, 5 Allen, 827 ; Fuller v. Hodgdon, 25
Maine, 248; Collins v. Denison, 12 Met. 549 ; Larrabee v. Larra-
bee, 34 Maine. 488, '

AppLETON, C. J. This is an action on the case for deceit. The
defendant has filed a special demurrer to the declaration, which has
been joined. The only inquiry arising is whether it sets forth any
cause of action.

When stripped of all inculpatory phraseology, the declaration al-
leges the following facts: that on the 6th day of March, 1868, the
defendant, and one George W. Reed, induced the plaintiff to con-
vey to them certain real estate, described in the writ, by lending to
him (the plaintiff) two hundred and thirty-six dollars, and by prom-
ising to give him a bond to reconvey the property in two years,
upon the payment of said sum and interest; that after obtaining



52 WESTERN DISTRICT, 1870.

Long ». Woodman,

said deed they (the defendant and said Reed) refused to give said
bond ; that on the 5th day of March, 1870, the plaintiff tendered
to the defendant the sum of three hundred and fifty dollars, being
said sum of two hundred and thirty-six dollars and interest thereon,
and all other charges and expenses to which defendant had been
put, on account of said property, including taxes and all other sums
due from the plaintiff to the defendant; and that he demanded a
reconveyance of said property, which defendant then and there re-
fused to make.

To entitle a party to maintain an action for deceit by means of
false representations, he must, among other things, show that the
defendant made false and fraudulent assertions, in regard to some
* fact or facts material to the transaction in which he was defrauded,
by means of which he was induced to enter into it. The misrep-
resenfation must relate to alleged facts or to the condition of things
asthen existent. It is not every misrepresentation, relating to the
subject-matter of the contract, whicl will render it void or enable
the aggrieved party to maintain his action for deceit. It must be as
to matters of fact, substantially affecting his interests, not as to mat-
ters of opinion, judgment, probability, or expectation. Hazard v.
ZIrwin, 18 Pick. 95. An assertion respecting them is not an assertion
as to any existent fact. The opinion may be erroneous; the judgment
may be unsound ; the expected contingency may never happen ; the
expectation may fail. An action of tort, for deceit in the sale of
property, does not lie for false and fraudulent representations con-
cerning profits that may be made from it in the future. Pedrick v.
Porter, 5 Allen 324,  An action for deceit in the sale of real estate
cannot be sustained by proof of fraudulent misrepresentations as to
the price paid by the vendor. Hemmer v. Cooper, 8 Allen, 834.

So in criminal law, to sustain an indictment for cheating by false
pretences, there must be direct and positive assertion as to some ex-
isting matter of fact, by which the victim is induced to part with
his money or property. A false representation, promissory in its
nature, as to pay money or do some other act, has never been held
to be the foundation of a criminal charge. Ranneyv. The People, 22
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N. Y. 413. In an indictment for obtaining goods under false pre-
tences, no statement of anything to take place in the future will
constitute a pretence within the meaning of the statute. Glackan
v. Com., 8 Met. (Ky.), 282. A representation or assurance in rela-
tion to a future event is not a statutory false pretence. State v. Ma-
gee, 11 Ind. 154,

Here the defendant, when or after he obtained his deed, prom-
ised * to make, execute, and deliver a good and sufficient bond,” to
reconvey, upon certain conditions, the land conveyed to him and
Reed, which upon request he refused to do. Here is no false rep-
resentation or concealment of an existent fact. Yet this is the gist
of the plaintiff’s complaint, that a promise made has not been per-
formed. Had it been performed, the plaintiff had no case. ’

Here is a promise to do some Tuture act; but whether it be to
pay money or give a bond is immaterial. If the promise had -been
to pay a sum of money instead of giving a bond, no action for de-
ceit could have been maintained, though the money was not paid at
the stipulated time. This case in no respect differs from a broken
promise to pay for goods sold. The goods are delivered upon the
expectation that the promise to pay will be performed. The deed
was given upon the expectation that the bond would be delivered
in accordance with the promise of the grantee.

The declaration sets forth a promise to deliver a certain bond as
therein described. It does not state whether it is in writing or not.
There is no special plea denying it to be in writing. Lawrence v.
Chase, 54 Maine, 196. If the promise was in writing, it was for a
sufficient consideration, and the plaintiff may maintain an action
thereon. .

If not in writing it would be void by the statute of frauds. Law-
rence v. Chase, 54 Maine, 196. But a verbal promise within the
statute is no false representation. It is a promise, for the violation
of which the law fails to provide a remedy, in case of its non-per-
formance. In Fisher v. New York C. P., 18 Wend. 608, the facts
were somewhat similar to those in the case at bar. The plaintiff
below leased certain premises to the defendant, and promised to
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make repairs thereon, which he refused to do. Mr. Justice Cowan,
in delivering the opinion of the court, uses the following language.
“ Fraud cannot be predicated of a promise not performed, for the
purpose of avoiding a written instrument, or a bargain of any kind.
This case is no more. A contrary doctrine would avoid almost
every contract for a breach of which a suit is to be brought. I have
only to say that the tenant and defendant below were content to
take the plaintiffs’ word. If that was not legally obligatory, then
there has been a mistake of the law; but the defendant could not
set that up as fraud.” The case of Coim. v. Brennerman, 1 Rawle,
314, resembles the present. In delivering the opinion of the court,
Rogers, J., says, ¢ There is no doubt that in the breach of prom-
ise, Henry Brennerman, in a moral point of view, was guilty of
fraud ; but it was no more fraudulent than any other breach of
trust or promise. There was no false representation or conceal-
ment of any existing fact, which constitutes the legal idea of frand.”
Exceptions overruled.

Ke~nt, WaLToN, BARROWS, DANFORTH, and TAPLEY, JJ., con-
curred.

Cuarres T. GREEN vs. INHABITANTS OF NORTH YARMOUTH.

Injury to wife’s property—action for.

A husband cannot, even with his wife’s consent, maintain an action in his own
name alone, for an injury to his wife’s horse occasioned by a defect in a high-
way, while he, having exclusive possession and control of the horse with the
wife's consent, was driving along the road alone.

O~ ExcEPTIONS to the rulings of Goddard, J., of the superior
court for the county of Cumberland.

Casg, for injury to a horse occasioned solely by a defect in a
highway, which the defendants were bound to keep in repair.
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The case was tried by the justice without the intervention of a
jury, subject to exceptions in matters of law.

The justice found that the plaintiff was carefully driving the
horse at the time of the injury; that the injury was occasioned
solely by a defect in the road ; and that the defendants had reason-
able notice of the defect.

He further found that the horse was the property of the plain-
tiff's wife, but that the plaintiff was at the time alone, and having
exclusive possession of the horse, exercising full control over it
with the consent of his wife, and that this action is brought with
her consent.

The justice ruled, among other things, that the plaintiff, having
exclusive possession and “full control of the horse at the time of the
injury, and the suit being brought by his wife’s consent, may main-
tain the action in.his own name.

To which ruling the defendants alleged exceptions.

Davis § Drummond, for the defendants.
T. H. Haskell, for the plaintiff.

Warron, J. The question is, whether a husband can maintain
an action in his own name alone for an injury to his wife’s proper-
ty, provided he has the exclusive possession and full control of the
property at the time of the injury, and the action is brought with
the wife’s consent.

We feel constrairied to answer that he cannot. The law express-
ly forbids it. The wife may prosecute and defend suits at law, or
in equity for the preservation and protection of her property, either
alone or jointly with her husband ; but the law expressly declares
that the husband alone can maintain no action respecting his wife’s
property. R. S., c. 61, §3; Act 1852, c. 227; Collen v. Kel-
sey, 39 Maine, 298; Woodman v. Neal, 48 Maine, 266.

Fxceptions sustained.
New trial granted.

ArrreroN, C. J.; Currine, KexT, BARROWS, and DaNForRTH
JJ., concurred.
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JonatHAN MatHEWS & another vs. James KELsey, appellant.

Railroad corporations—rights of in highways—temporary obstructions of streets.

A railroad corporation, whose track is located within the limits of a highway,
may load and unload one of its cars while temporarily standing for that pur-
pose in the street, provided it be done in such a prudent manner as not un-
reasonably to interfere with the rights of those having occasion to use the way
for the ordinary purposes of travel.

And for the purpose of unloading a car of flour, a merchant, whose store is on
the street, may use skids, temporarily elevated above the ground and extend-
ing from the car-door, fifty feet to the store, provided there is ample room be-
tween the car and the opposite side of the street $0 accommodate the travel of
the street.

ON FACTS AGREED. ' .

Trespass for damage to personal property. i

The case came to this court by appeal from a judgment of the
municipal court of Portland.

Commercial street, in Portland, extending from the depot of the
Atlantic & St. Lawrence Railroad Company, on India street, south-
westerly, along the head of wharves, across the city to the depot of
the Portland, Saco & Portsmouth Railroad Company, was laid out
in 1850 by the city authorities.

The plaintiffs’ store is upon the north-westerly side of Commer-
cial street, where, at the time of the alleged trespass, they were
carrying on business as wholesale flour dealers. In 1850, the At-
lantic & St. Lawrence Railroad Company duly located their rail-
road along Commencial street, between the two depots.

The street is one hundred feet wide, and the track is laid on the
extreme north-westerly side of the location. The distance from the
plaintiffs’ store to the nearest rail is fifty feet, and the distance from
the other rail, to the opposite side of the street, is forty-four fect.
The track is planked between the rails, and that portion of the rail-
road Jocation outside of the track is wrought for a street like the
remainder of it.
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Since the construction of the railroad along the street, it has been
customary for merchants, having flour arrive by the railroad, to
have the car placed on the track opposite their store, and to place
skids elevated above the ground some three feet, and extending
from the car to the store, and upon them to roll the barrels of flour
from the car to the store. When the skids are up, they prevent
the passage of teams between the car and the store.

On the day of the alleged trespass, the plaintiffs had a car of
flour arrive in front of their store, and thereupon put up their
skids and commenced unloading the flour in the customary manner.
Some teams came along, among them the defendant’s, and the plain-
tiffs took down the skids and let them pass. The defendant went
down street a few rods and returned, driving his team to the skids,
then up, and requesting the plaintiffs’ agent to remove the skids,
which he refused to do; whereupon the defendant threw them
down, drove his team through, thereby breaking down a wooden
horse of the plaintiffs, which supported the skids, and the skid be-
tween the horse and the car.

The street between the car and the opposite side of the street
was unobstructed, and there was nothing to prevent the defendant’s
team, which was not loaded, from crossing the railroad track and
passing along on the other side.

It takes from ten to fifteen minutes to unload a car of flour by
using skids ; and from an hour and a half to two hours, to unload
one and remove the flour from the street into the store, without
skids. »

If the plaintiffs were entitled to recover, judgment to be entered
for one dollar damages and costs, as provided in the report.

Davis § Drummond, for the plaintiffs.
W. L. Putnam, for the defendant.

Daxrorra, J. It is undoubtedly true that the location of a
railroad within the limits of a highway would give the corporation
using it only the rights of transit such as are necessarily connected

VOL. LVIIL 5 ’
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therewith, or incidental thereto. This would not include the right
to build permanent structures which would interfere with the pub-
lic travel. But, in this case, the illegality complained of is not the
erection of any such structures, but the temporary stopping of the
carsfor the purpose of unloading, and the use of such appliances as
were found useful and convenient for that purpose. There was
sufficient space of way left unincumbered, to accommodate the pub-
lic travel, and the incumbrance was of but a few minutes’ duration.
The legal location of the railroad is not questioned. - The corpora-
tion, then, had the right to carry passengers and freight in their
cars along that way. The loading and unloading would seem to be
but a necessary incident to the right of carrying. It is true that
railroads ordinarily have depots as useful and convenient for this
purpose, but no law compels them to build such appliances or pre-
cludes them from loading or unloading in other places. The only
limit to their pleasure or convenience, in this respect, is a due and
reasonable regard to the rights of others. They would not, of
course, be allowed to infringe upon private property; but in this
case their car was in the public way, and one in which, by law,
they have the same right as others. Their right is one of transit,
and such is the right of the public, and no more.

As an incident to this right of transit, the public have a right to
load and unload such vehicles as they find it convenient to use.
But in this respect each individual is restrained by the rights of
others. He must do his work in such careful and prudent manner
as not to interfere unreasonably with the convenience of others.
Why should not the railroad corporation have the same right to
load and unload, doing it in such a manner as not unreasonably to
interfere with the rights or convenience of those having occasion to
use the way for ordinary purposes of travel, and having regard
to the different vehicles used, and the different means of propel-
ling them?

But this case does not present so much the rights of the railroad
company, as those of the plaintiffs. It seems that they were doing
business upon the line of the way, and had occasion for an addi-
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tional supply of merchandise. This could be obtained only over
the highway, in some kind of a carriage, and could be got into the
store only by unloading from the street. While so doing the car-
riage must be stationary, and often other instruments must be used
toassist. In the mean time the way must be more or less obstructed,
and the convenience of travelers, especially those who have occa-
sion to pass over the side-walk, interfered with. If the plaintiffs had
elected this course and performed their work in a reasonable man-
ner, no one would have questioned their right, and the passers would
have submitted to the temporary obstruction without a murmur.

But instead of this they procured their goods to be brought in
front of their door by a car, and there unloaded. The time of
occupying the road by the latter method was much less than by the
former. There was ample room for the accommodation of the
travel ; in fact, the obstacle was much less than would have arisen
from the use of trucks and drays ordinarily employed on such occa-
sions,—and the inconvenience to the defendant was rather dimin-
ished than increased. Under these circumstances we see no ille-
gality in the acts of the plaintiffs, and, according to the agreement
of the parties, judgment is to be rendered in their favor for one dol-
lar damages and costs, as provided in the report.

ArpreroN, C. J.; Curring, Kent, Warron, BARROWS, and
TarLEY, JJ., concurred.

ZExnas F. ProMmMer & another vs. JoserpuH ERSKINE.

Payme‘zt——appropriam‘on of.

If enough of the payments made on an account be subsequently applied by the
creditor o liquidate the items consisting of liquors sold in violation of law ;
and a statement of the account, omitting therefrom the liquor items, and their
equivalent in credits be sent to the debtor, who thereupon replies that he will
pay the same—the appropriations will be deemed made by mutual assent,and
they cannot be revoked without such assent.
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Ox ExceprioNs to the ruling of Goddard, J., of the superior
court for the county of Cumberland.

AssuMpsiT on account annexed for a balance of ninety-eight dol-
lars and fifty-six cents.

At the trial the plaintiffs offered to prove that on different dates
from Oct. 6, 1868, to Oct. 12, 1869, they sold and delivered to the
defendant goods to the value of $2204.37, including the items spec-
ified in the account annexed to the writ, and intoxicating liquors to
the amount of $345.76.

That at various times between the 17th day of Oct., 1868, and
Oct. 12, 1869, the defendant paid to the plaintiffs sums of money
amounting in the aggregate to $1668.60 ; that on Oct. 12, 1869, a
balance was struck on the plaintiffs’ books, and the defendant was
found owing the plaintiffs $585.77 ; that on the 12th of Nov., 1869,
the defendant paid the plaintiffs $300, and on the next day $100;
that the plaintiffs allowed the defendant $47.21 discount on flour ;
that early in 1870, three months after last payment, the plaintiffs
appropriated the payments made since the striking of the balance in
October, 1869, to the payment of the liquor items, and sent a state-
ment of the account omitting the items of liquors together with the
amount of credit necessary to balance them, to the defendant, who
replied that he would pay the same as soon as convenient.

That subsequently the bill was sent to Damariscotta for collec-
tion; that the defendant then offered to pay $50, and no more.

The judge ruled pro forma, as matter of law, that upon the ev- .
idence the plaintiffs would not be entitled to recover; and the plain-
tiffs thereupon alleged exceptions.

Geo. C. Hopkins, for the plaintiffs.

The payments having been made generally upon account, the
law applies the payments to extinguish the earliest items until
the payments be exhausted, and for the remaining items the plain-
tiffs are entitled to recover. MecKenzie v. Nevins, 22 Maine, 148 ;
Thurlow v. Gilmore, 40 Maine, 380; Readfield v. Shaver, 50
Maine, 44 ; Treadwell v. Moore, 34 Maine, 114.
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The appropriation made within three months to the liquor items,
and the defendant’s assent, extinguished them, and the plaintiffs
may recover the balance of the account. Treadwell v. Moore, su-
pra, and cases there cited. Starrett v. Barber, 20 Maine, 457-461.

S. L. Carlton, for the defendant.

Avrrrerox, C. J. The plaintiffs sold and delivered the defend-
ants goods to the amount of $2204.37, of which $345.74 were for
spirituous liquors. On 13th Nov., 1869, there was due the plain-
tiffs $98.56 on a balance of the whole account.

In the early part of 1870, the plaintiffs appropriated enough of
the payments received to liquidate the bill of liquors, and sent a
statement of their account, excluding therefrom the bill for the lig-
uors, to the defendant, who replied that he would pay the same.
The account not being paid, this suit was commenced July 25, 1870.
The account annexed to the writ is the same forwarded the defend-
ant, and which he promised to pay.

It has been repeatedly held, that in a suit upon an account, some
of the items of which were for spirituous liquors sold in violation
of law, that after suit brought, the plaintiff might amend by strik-
ing out the items for liquor, and recover on the account thus amend-
ed. Drew v. Blake, 38 Maine, 528 ; Boyd v. Eaton, 44 Maine, 51.

The law is well settled that a debtor, making a payment, may de-
termine conclusively the appropriation of such payment. By re-
ceiving the money, the creditor assents to such appropriation, and
cannot change it.

If the debtor neglects to state any sp‘eciﬁc claim to which his
payment shall be applied, his right to control its application is gone,
and it remains for the creditor to determine the application. This
he may do at any time. Mayor of Alevandria v. Patten, 4 Cranch.
268. In Starrett v. Barber, 20 Maine, 457, it was held that the
appropriation must be made within a reasonable time, and that one
three months before the commencement of the suit was seasonably
made. The weight of judicial authority seems to be, that the cred-
. itor, when the right of appropriation has devolved upon him, may
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make it at any time before suit brought. Philpott v. Jones, 2 A.
& E. 41; Mills v. Fowkes, 5 Bing. 455; Moss v. Adams, 4 Ire-
dell’s Eq. 42.

It would seem that if the debtor should neglect to make any ap-
propriation at the time of payment, that the creditor might apply
the money received, in payment of a demand which could not be
enforced at law in preference to one which could be. Philpott v.
Jones, 2 A. & E. 41; Treadwell v. Moore, 34 Maine, 112. But
if this were doubtful, it is well settled the creditor may make such
application, with the consent of the debtor, and that when made,
he cannot revoke such consent. Richardson v. Woodbury, 12 Cush.
279. Where an account consisted in part of charges for liquor sold
in violation of law, and there were payments credited on the ac-
count, and it had been agreed between the parties that the pay-
ments as they were made should be applied first upon the charges
for liquor sold, it was held that though the agreement was one
which could not be enforced, and though the amount paid for the
liquors could be recovered back by statute, in a suit for that pur-
pose, yet so far as the payments had been so already applied under
the agreement, they could not be diverted from that application,
and applied to other items of the account. Zomlinson Carriage
Co. v. Kinsella, 31 Conn. 269.

The plaintiff made his application of the payments received long
before the suit was brought. He duly advised the defendant there-
of. He stated his account upon the basis of such application. The
defendant promised to pay the same as thus stated. The applica-
tion of the payments havihg been made by mutual assent, it can-
not be revoked or changed without such assent.

It is true, that an appropriation once made by the party having
the right to make it, is binding. But it is equally true, that it may
be changed by mutual agreement; when the payments have been
applied in conformity with such new agreement, the application is
equally conclusive as if made when the money was received.

If the defendant has a right by statute to recover back money
paid for liquors sold in violation of law, he must resort to his ac-
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tion. If he could offset the money so paid in answer to this suit,
he has not attempted to do it by filing any claim in offset.
Exceptions sustained.

Kext, Warrox, Barrows, DanrortH, and TAPLEY, JJd., con-
curred.

AxpreEw H. LeicaTON & another, petitioners for partition, vs.
Arrrep L. Lrierron & another.

Will—construction of—vested remainder.

A will, after devising the testator’s property to his wife Jane, ‘‘during her
natural life,” continued: “ After the death of my wife Jane, it is my will that
my son Reuel have all the property, both real and personal, which may then
remain, by paying out” “in six months after her death ” to each of the testa-
tor’s two sons by a former wife, a certain legacy, and in one year after their
mother’s death, a certain bequest to each of two children by his wife Jane, a
brother and sister of Reuel. Jane survived her son Reuel, who, without pay-
ing any of the bequests, died intestate and unmarried, and she remained a
widow until she died intestate. On the trial of a petition for partition brought
by the testator’s children by the former wife against the surviving children by
the latter, Held, (1) That the will gave to the wife, Jane, a life-estate; (2) To
his son Reuel a vested remainder in fee-simple, liable to be devested only by
non-payment of the bequests to the other children as a condition subsequent
and an actual entry on the part of those entitled to claim a forfeiture by rea-
son of a breach of the condition; (3) On the death of Reuel, the property de-
scended in equal shares to his mother, brothers, and sister; and that, (4) On
the death of his mother, her fifth descended te her children.

ON REPORT.
PETITION FOR PARTITION. .
The material facts are all stated in the opinion.

A. Merrill, for the petitioners.

If Reuel S. Leighton took under his father’s will a vested re-
mainder, then the petitioners’ share in the estate is one-fifth ; but
if a contingent remainder, their share is one-fourth.
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I. Reuel’s interest under the will was a contingent remainder,—
dependent upon the contingency (1) that he survived his mother,
and (2) that he paid the legacies to the other heirs named in the
will.  These were conditions precedent; and his own death hap-
pening before the termination of the life-estate of his mother ren-
dered their performance impossible; that in consequence of the
non-performance of the conditions, and the occurrence of an event
that rendered their performance an impossibility, the devise over to
Reuel never vested in him, but lapsed into the undevised estate, and
descended to the heirs at law of the testator (the two petitioners
and the two respondents) in equal shares of one quarter each, in
the same manner as if the will had made no mention of the re-
mainder. Varney v. Stevens, 22 Maine, 231.

¢ The intention of the testator is the great and governing guide
for the construction of wills.” Morton v. Barrett, 22 Maine, 265 ;
Fisk v. Keene, 35 Maine, 854. ¢ After the death of my beloved
wife Jane, it is my will that my son, Reuel S. Leighton, have all
the property, both real and personal, which may then remain, by
paying out the following bequests,” is the language of the will.
The testator manifestly never intended that Reuel should have the
whole property, “both real and personal,” without paying ¢ the be-

2y
quests,

or he would not have imposed the conditions. It was only
upon the contingency that Reuel should survive his mother, com-
bined with the condition that he should pay the bequests, that he
was to take the estate at all. The happening of the contingency
was just as effectual to render the remainder a contingent one, as
if it had been to pay the bequests after his ¢ return from Rome.”
Nom constat that he would survive his mother, so he could pay.

If the remainder never vested in Reuel, it never descended from
him. ’

II. If the intention of the testator was otherwise, the will failed
to express it, and the court will not supply omissions for such a pur-
pose. Pickering v. Langdon, 22 Maine, 429, 431.

IIL. There is no second devise over to meet the contingency of
the first, to wit, of Reuel’s not surviving his mother. And the oc-
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currence of his death before his mother changed the contingency
into a certainty that payment was an impossibility, and the devise
to him lapsed, and the remainder descended to the heirs at law of
his father. Redfield on Wills, part IT, §§ 50, 505, 506 ; §§ 64, 694,
6955 §§ 57, 631; §S 65, 649, 663, 664.

IV. A contingent remainder is limited so as to depend on an
event which is dubious or uncertain, and may never happen or be
performed, or not until the determination of the particular estate.
It is not the uncertainty of enjoyment in the future, but the uncer-
tainty of the right to that enjoyment, which marks the difference
between a vested and contingent remainder. 4 Kent’s Com. 206 ;
2 Black. Com. 169. The event of Reuel’s surviving his mother
was *dubious and uncertain,” and might never happen. If it did
not happen, the condition could never be performed, and hence the
“right to the enjoyment” was *uncertain.” The uncertainty of
survivorship, accompanied by the possible impossibility of perform-
ing the condition, rendered the *right to the enjoyment” of the
estate dubious and uncertain, and hence the remainder contin-
gent. The contingency could not cease until he had survived his
" mother, and the remainder could not vest while his mother lived.
Olney v. Hull, 21 Pick. 311 ; Hunt v. Hall, 37 Maine, 363.

V. Although the law favors vested rather than contingent re-
mainders, yet ¢ this preference is not to be so pressed as to defeat
the intention of the testator.” Hurlburtv. Emerson, 16 Mass. 244 ;
Richardson v. Wheatland, 7 Met. 171. Stark v. Smiley, 25 Maine,
201, is not in point; for there was no life-estate, and consequently
no question of vested or contingent remainder.

VI. The devise to Reuel being upon condition, could not vest
until he accepted the condition ; and the acceptance evidenced by
some positive, affirmative act or declaration, for it cannot be pre-
sumed or inferred in the absence of proof. Redfield on Wills, §§ 67,
686 ; Bowker v. Bowker, 9 Cush. 524 ; Marwick v. Andrews, 25
Maine, 529.

Even if the condition were subsequent (which is not admitted),
it must be accepted before it can vest in Reuel ; for until accepted,
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the legatees would have no lien on the estate for the payment of
the legacies; and if it vested without such acceptance, he could de-
vise or convey it, and thus defraud the legatees of the legacies.

VIL The widow had the power to dispose of the whole estate for
her own support, had she found it necessary ; for Reuel was to have
“after the death” of his mother all the property ¢ which may
then remain.” Non constat that any would remain, so that he
would ever have the “right to the enjoyment” of any of the es-
tate. Iis “right to the enjovment” was rendered uncertain by
this power of disposal by his mother. What the first taken has
the power to dispose of at will, or on a certain event, or for a cer-
tain purpose, is contingent. The widow had the power of dispo-
sal.  Harris v. Knapp, 21 Pick. 416 ; Bamsdell v. Ramsdell, 21
Maine, 288.

Davis § Drummond, for the respondents.

Barrows, J.  Petition for partition. Edward Leighton, the
former owner of the premises, died testate Feb. 22, 1850, leaving
a widow, Jane Leighton, and five children, viz., the two petition-
ers, his children by a deceased wife, the two respondents, and Reuel
S., who were the children of Jane. By his will he gave to his
wife Jane, after the payment of debts, etc., ““all the residue and
remainder of my property during her natural life, she not making
unnecessary strip or waste.”” The will proceeds as follows: ¢ Sec-
ond. After the death of my beloved wife Jane, it is my will that
my third son, Reuel S. Leighton, have all the property, both real
and personal, which may then remain, by paying out the following
bequests, viz.: To (the two petitioners) forty dollars each in six
months after her decease ; to my daughter, Hannah H. Leighton
(one of the respondents), forty dollars in one year after her moth-
er’s decease ;»and to my son, Alfred L. Leighton (the other re-
spondent), forty dollars in one year from his mother’s decease, if he
should be twenty-one years of age, if not, to be paid when he ar-
rives at that age, and also the expense of his bringing up and sup-
port to that time.”
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Reuel S. Leighton died intestate and unmarried in 1857. Jane
Leighton remained a widow until her death, intestate, Feb. 3,
1869.

No administration has ever been had upon Reuel’s estate, and
none of the legacies above referred to have been paid.  Alfred was
twenty-one years old at the time of his mother’s death. Upon these
facts agreed, the single question submitted to us is, What share are
the petitioners legally entitled to in the estate,—and their right to
a judgment for partition accordingly is not disputed. A

The petitioners claim that no estate vested in Reuel by the de-
vise,—that the remainder given to him by the will was contingent,
depending entirely upon his surviving his mother, accepting the de-
vise, and paying the legacies to his brothers and sister as a condi-
tion precedent, and that they are entitled, as heirs of their father,
to half the estate, or one-fourth each. The respondents contend
that the remainder vested in Reuel, descended from him to his
heirs at law, one of whom was their mother, Jane Leighton, whose
fifth of the premises thus inherited from her son, descended at her
decease to these respondents, thereby giving them three-fifths, and
the petitioners two-fifths of the whole estate, or one-fifth instead of
one-fourth to each of the petitioners, and three-tenths to each of
the respondents. ’

Though not couched in choice technical terms, we think that
Edward Leighton’s intention to dispose of his whole estate by will,
and to leave no portion of it undevised or subject to any contin-
gency as to its final disposition, is clearly manifested, and that in
and by that will he gave to his wife Jane a life-estate, and to his
son Reuel a vested remainder in fee-simple, liable only to be de-
vested by non-payment of the legacies to the other children as a
condition subsequent, and an actual entry on the part of those en-
titled to claim a forfeiture by reason of a breach of fhe condition.

The remark of Parsons, C. J., in Dingley v. Dingley, 5 Mass.
535, that *a remainder is not to be considered as contingent when
it may be construed conmsistently with the testator’s intention as
vested,” presents a rule which has been practically enforced as uni-



68 WESTERN DISTRICT, 1870.

Leighton v. Leighton.

formly as any that can be found in the books. Compare the lan-
guage which was held in that case, to carry a vested remainder de-
scending on his decease to the heirs of the remainder-man, with
that used by Edward Leighton.

The uncertainty whether Reuel S. Leighton would outlive his
mother (who had the estate for life), and so come into the actual
possession and enjoyment of the estate, would not make the re-
mainder a contingent one if he had by the will a present absolute
right to have the estate as soon as her life-estate should determine.

See 2 Washburn on Real Property, p. 227, ed. of 1862, Book
2, c. 4, §§ 14, 15, 16, 17, where the doctrine applicable to this
point is discussed and illustrated with great clearness, and with
copjous references. See also, Williams v. Amory, 14 Mass. 20.

In Olney v. Hull, 21 Pick. 811, relied upon by the petitioners,
the testator gave the improvement of his farm to his wife during
her life, or widowhood, and remainder to his surviving sons, to be
equally divided between them. And the court held that he intend-
ed those who survived the termination of the intermediate estate,
and that nothing vested, because, until the termination of the wife’s
estate, it was uncertain who, or how many, would be alive to take.

But they are careful to say, and to reiterate, that « had he given
to his sons generally,” the result would have been different, im-
plying that in that case the heirs of a son dying before the widow,
would have inherited a vested remainder from their father.

And in Hunt v. Hall, 37 Maine, 363, the provision was that af-
ter the decease of the tenant for life, the executor was to make an
equal division between the children of the testator, “and the heirs
of such as may then be deceased.” And the court held that if the
estate were to be construed as vesting at the death of the testator,
then one of the heirs might convey his share by deed, and if he
died before the termination of the life-estate, leaving heirs, his con-
veyance would defeat their estate, which would be contrary to the
express provisions of the will.

In both these cases the remainder was * limited to dubious and
uncertain persons,” and therefore was held to be contingent. Not
so in the case at bar.
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Yet if Reuel’s estate. could be deemed subject to a condition pre-
cedent, it would not vest, and it is therefore to be determined
whether the payment of the legacies constituted such a condition.
We think not, because Reuel was to have the property at his moth-
er’s decease, and none of the legacies were to be paid until months
afterwards. 4

In distinguishing between conditions precedent and subsequent,
the time fixed for the performance, whether expressly or by impli-
cation, is a matter of no slight importance. And see 1 Washburn
on Real Property, 449, as to what will be regarded as a condition
subsequent. The fact that an estate is subject to a condition sub-
sequent, cannot affect its capacity for descending in the same man-
ner as an indefeasible one, for the heir will take it cum onere.

As to what will constitute a breach of a condition for the pay-
ment of legacies annexed to a devise, see Bradstreet v. Clark, 21
Pick. 389.

But it was competent for the heirs of Reuel to perform the con-
dition, and save a forfeiture. There had been no demand for the
payment of the legacies, and consequently no forfeiture. Brad-
street v. Clark, ubi supra. And if there had been a demand and
refusal, there had been no entry for the breach of condition, which
would be necessary to work a forfeiture. ‘

Finally, the counsel for the petitioners contends that Reuel took
no vested interest, because, according to his construction of the
will, Jane Leighton might lawfully consume or dispose of it all,
and he cites Harris v. Knapp, 21 Pick. 412, and Ramsdell v.
Ramsdell, 21 Maine, 288. But in those cases the testators express-
ly directed the sale of their real estate.

It may indeed be a somewhat difficult problem to carve out a
life-estate in personal property, and save a remainder which the
law can find means to protect, because the personalty is liable to
perish in the using. But that is not this case. In the real estate
of Edward Leighton, under the provisions of this will, Jane Leigh-
ton took only a life-estate. It was not even an estate for life with-
out impeachment of waste. There was no power to dispose of the
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realty, in which, as we have seen, Reuel took a vested remainder,
which on his decease descended in fifths,—two-fifths to his half
brothers, the petitioners, two-fifths to his own brother and sister,
the respondents, and one-fifth to his mother, which last has now
vested in her children, the respondents.
The result is that the petitioners are entitled to one-fifth each.
Judgment for partition accordingly.

ArrieroxN, C. J.; Currivg, Kext, Warron, and DANFORTH,
JJ., concurred.

‘GeorgeE W. PARKER, in equity, »s. Davip T. Mooby.

Interest—special agreement.

In the absence of any special agreement to that effect, interest cannot be law-
fully claimed on partial prepayments made on a promissory note payable on
time, without interest.

‘Where the payee of a promissory note, payable on time, without interest, upon
being asked by the maker if he would accept partial prepayments, and allow
interest on them, replied, “I think it will be all right, there will be no trouble
about it,” the maker might thereby understand the payee as assenting to the
allowance of interest.

BiLn 1x Equiry, heard on bill, answer and proofs.

The prayer of the bill was, that if the mortgage should be found
to be wholly paid, that the respondent be compelled by a decree to
release to the complainant.

The case is sufficiently stated in the opinion.

S. ¢ J. W. May, for the complainant.
W. B. Snell, for the respondent,

Arrreron, C. J. The complainant, owning the equity of redemp-
tion of a mortgage, bearing date July 5, 1867, and given by one
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Oscar Fairbanks, to the defendant, to secure a mnote of even date
for eight hundred and thirty-seven dollars and fifty cents, without
interest, one-half payable in one year, and one-half in two years,
brings this bill for the redemption of said mortgage.

On the 10th of July, 1869, the complainant made a demand, in
writing, on the defendant, to render a true account of the sum due
on the mortgage, and of the rents and profits, ete.

On or about that time, said defendant rendered to the complain-
ant an account of the sum due on the mortgage, it being the amount
due on the note after deducting the several indorsements, without
allowing interest on the same.

Fairbanks, the mortgagee, made several payments, before the
maturity of the note, which were indorsed on the same at their
respective dates.

The complainant claims that interest should be allowed on those
payments from the time they were made, notwithstanding the mort-
gage note was on time, without interest. When a payment is made
on a note payable at a future time without interest, before its ma-
turity, in the absence of any special agreement to that effect, the
payee is not entitled to have interest allowed him on the payments
thus made. It could not be inferred,” remarks Wood, C. J., in
Drew v. Towle, 10 Foster, 535, ¢ that it was agreed by the parties,
that interest was to be paid by the payee upon the sum paid, from
the date of it to the time when the residue should become due and
payable. No such contract could be implied from the transaction.
It could be undFrstood only as the payment and receipt of the
money, in part discharge of the principal, and to the extent of the
payment, and no more.”

But it is insisted in the present case, that there was a special
agreement for the allowance of interest on the several prepayments
made by the mortgager. The only witnesses are the mortgager
and mortgagee. Fairbanks, the mortgager, testifies most fully and
unqualifiedly that there was such an agreement, and that, in pur-
suance thereof, he made the payments in question. The defend-
ant qualifiedly, but not unequivocally, denies any such agreement
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as Fairbanks states, but admits conversations on the subject of
the allowance of interest, and that he told him *he thought it
would all be right, and that there would be no trouble about it,”
but he adds he did not intend to allow him interest, though he did
not disclose such hidden intention. :

When the defendant made the above remarks, Fairbanks might
well understand him as acceding to his proposition. The defendant
knew he was so understood, and received the money without unde-
ceiving him. If a man occupies the house of another, and the
owner asks for rent, and the occupant says he will do what is right,—
there will be no trouble, is not that an implied promise to pay rent ?
Interest is as equitably due for the loan of ‘money as hire for the
loan of a horse, or rent for the use of a farm. It is compensation
for the use of the lender’s capital. It is immaterial what may be
the form of the capital loaned, though nfoney is the most conven-
ient, for any object of desire can be obtained by it, by means of one
exchange, while, in other cases, more than one will ordinarily be re-
quired. When, therefore, the defendant promised to do what was
right in regard to the allowance of interest on the prepayments
made by Fairbanks, he must be understood as having assented to
his proposition. If he did not so mean, he should at once have un-
deceived him. Instead of so doing, he received the payments when
made, and indorsed the amount on his note, and has had the use of
so much capital before he was entitled to it. It would be a fraud
on Fairbanks to permit him to set up his undisclosed intentions
when so at variance with his words and acts. He must be held to
their fair meaning as understood by Fairbanks, and as he knew
they were understood, and as he intended they should be.

Allowing interest on the prepayments, the mortgage note is over-
paid. )

The defendant did not disclose the true state of facts, and is liable
for costs. Bill sustained, and decree as prayed for,

with costs for complainant.

KexT, WarTON, Barrows, DaNFoRrTH, and TarrEY, JJ., con-
curred.
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James R. Oscoop & others vs. Winiam H. Apporr &
another.

Condition subsequent—breach of—entry for forfeiture—by whom.
Estoppel—who can assert.

‘Where, “in consideration of having a meeting-house erected and continued upon
it,” the owner of a certain lot of land duly executed and delivered to sthe
* proprietors of the South Chapel, in Fryeburg,” a deed thereof, with the stip-
ulation therein that the “lot being given for a meeting-honse lot, is to revert
to me, unless it should be improved for that purpose,” habendum to the said
proprietors and their successors forever, provided it be improved for the above
purpose,”’—an estate in freehold upon condition subsequent passed.

What facts fall short of constituting a breach of such condition.

Notwithstanding the breach of such condition, the estate will continue in the
grantee until defeated by an actual entry made for the purpose of claiming a
forfeiture by some one having the right so to do.

The heirs of the grantor, after the death of the latter, and after breach, may make
such entry.

" What facts fall short of constituting such an entry.

In February, 1845, the plaintiffs’ father with others, having undertaken to organ-
ize themselves into a corporation, under the name of the “ Proprietors of the
South Chapel in Fryeburg,” for the purpose of procuring a site and erecting
thereon a meeting-house, and owning, managing, and disposing of the pews
therein, signed, with his associates, a subscription paper, wherein it was stip-
ulated that the meeting-house should “ be for the use of the Methodist Episco-
pal church and society, so long as they shall furnish preachers acceptable to a
majority of the proprietors,” and wherein he agreed to be responsible for three
of the twenty-five shares, “ and a meeting-house lot.” In June following, he,
““in consideration of having a meeting-house erected and continued” on a
certain lot, “by the proprietors of the South Chapel in Fryeburg,” conveyed
it to them, with the stipulation that the “lot being given for a meeting-house
lot, is to revert to me, unless it should be improved for that purpose,” haben-
dum “ to the said proprietors and their successors forever, provided it be im-
proved for the above purpose.” The same year,the proprietors erected and
suitably furnished a meeting-house on the lot, in which there was regular
preaching by Methodists from the time of its completion until 1859, when the
preaching ceased, the house was suffered to get out of repair, and the stoves
and furniture were removed for safety to neighboring dwellings. In 1864, the
plaintiffy’ father died, intestate. In 1866, the defendants, under the direction of
persons acting as the superintending committee of the proprietors, entered, re-
shingled, and otherwise repaired the house, since which time there has been
regular preaching therein by the Methodists, In trespass for entering to re-
pair the house, Held, (1) That the plaintiffs are estopped by their father’s deed
to deny the existence of the “ Proprietors of the South Chapel in Fryeburg;”
(2) That the defendants can assert the estoppel.

VOL. LVIIL 6
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TRESPASS quare clausum, for breaking and entering a parcel of
land conveyed by the father of the plaintiffs, by his deed of June
19, 1845, to the * Proprietors of the South Chapel in Fryeburg.”

Numerous witnesses, among whom was one of the ministers who
had frequently preached in the meeting-house, testified that the
house began to get out of repair before the preaching was discontin-
ued ; that between 1859 and 1865, the house had become much di-
lapidated, so that some portions of the roof had become so rotten,
that the snows and rains had leaked through, and in consequence
thereof the plastering had fallen off in many spots, and soiled the
pews ; that a dozen panes of the glass were broken ; that some of
the blinds were torn off; that the carpet, lamps, stoves, chairs, and
sofa were carried into neighboring dwellings for safety ; that when
the house was repaired in 1866, the whole ceiling overhead was re-
plastered, and the house reshingled, by subscription.

The defendants, in committing the acts complained of in the
writ, acted under the direction of Eliphalet Weeks, Isaac Abbott,
‘and Philip Eastman, who claimed to be the superintending commit-
tee of the South Chapel in Fryeburg.

Numerous extracts from the records of the proprietors were put
into the case ; but the view of the court renders a report of them
unnecessary.

The remaining facts are sufficiently stated in the opinion.

Howard § Cleaves, for the plaintiffs.

1. There never was any such corporation or body politic as the
« Proprietors of the South Chapel in Fryeburg.”

II. But if otherwise, the property reverted to the grantor before
his death.

The grantees were to erect, continue, and improve it forever.

The proprietary wholly abandoned the meeting-house from,
March 17, 1852 (when they held their last meeting as a corpora-
tion), until December, 1865, when some of them undertook to get
up a meeting. The house became dilapidated,—patched up ; after-
wards shingled by subscription,—not by the  proprietors.”
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Methodists preached there, but not in connection with the pro-
prietary. Abandoned for preaching in 1859.

The proprietary not caring for it, the grantor took possession and
claimed the forfeiture.

The defendants acted in their own wrong, not acting under the
authority of persons having any authority.

III. Estoppels affect and bind parties and privies only. The de-
fendants are neither. The deed is made to a corporation only, and
not to any individuals who might compose it. There being no cor-
poration, there could be no one to set up the doctrine of estoppel
against the grantor or his heirs.

The defendants were neither parties nor privies, nor were those
under whom the defendants assumed to act.

If the deed had been made to a bank chartered but not organ-
ized, could the incorporators or their servants plead the deed in
~ estoppel under analogous circumstances ?

D. Hammons, for the defendants.

Barrows, J. Trespass quare clauswm. The plaintiffs are the
surviving children and heirs at law of Edward L. Osgood, who in
- 1845 was the owner of the locus ¢n-quo. He united with an asso-
ciation, who undertook to organize as a corporation, under the name
and style of “ The Proprietors of the South Chapel in Fryeburg,”
for the purpose of procuring a site, and erecting thereon a meeting-
house, and owning, managing, and disposing of the pews therein.
He agreed under his own hand, in a subscription paper containing
numerous other subscriptions, to be responsible for ¢three shares
and a meeting-house lot.” This paper provides for the formation
of a corporation, as above stated,—for the payment of assessments
not to exceed sixty dollars a share,—each proprietor to be entitled
to two votes for every share he owns; said chapel to be for the use

of the Methodist Episcopal church and society so long as they shall
furnish preachers who shall be acceptable'to a majority of the pro-
prietors; but when they fail so to do, the chapel to be considered
proprietors’ property, according to the law, and the proprietors who
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are not Methodists shall purchase the pews of the Methodists at an
agreed or an appraised value, or set them off their full share of
their time in said chapel according to their property therein, wheth-
er they own a tenth part therein or not.” To this association of
which he was himself a member, the father of the plaintiffs con-
veyed the locus by deed duly executed June 19, 1845, in which
the grantees are described as * The Proprietors of the South Chap-
el in Fryeburg.”

In this conveyance the grantor declares that it is made *in con-
sideration of having a meeting-house erected and continued on the
lot of land hereafter described;” and he further stipulates as fol-
lows: “ This lot being given for a meeting-house lot, is to revert
to me, unless it should be improved for that purpose.” Then comes
the habendum, * to the said proprietors and their successors for-
ever, provided it be improved for the above purpose.” The same
year a meeting-house was erected, well built of the best materials,
fifty pews subscribed for, and sold for enough to complete the fur-
nishing of the house in a comfortable and commodious manner as
a place of worship, and the whole paid for when finished ; and from
that time forward there was regular preaching in the house, under
the auspices of the Methodist- denomination, until the spring of
1859. After that the Methodists ceased to furnish preachers; the
house was suffered to get out of repair; the stoves and furniture
were removed for safe-keeping to neighboring dwelling-houses, and
up to the time of the death of Colonel Osgood, the grantor, in April,
1864, it does not appear to have been occupied for religious services,
except upon the occasion of a funeral. Colonel Osgood does not
appear ever to have taken any formal possession of the house,
claiming a forfeiture ; but there is testimony from which it may
fairly be inferred that he took one of the keys from the door while
a member of the executive committee of the proprietors was in the
house, for the purpose of cleaning it up, and that the committee-
man did not consent to the taking, nor know by whom it was taken.

t would seem that thereafterwards Colonel Osgood gave permission
for the holding of political meetings and other gatheringsin the
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house, and that some of the proprietors knew that he asserted that
the lot had been forfeited, by the. failure to occupy the house for
religious services. But the other key remained in the possession
of the sexton, employed by the proprietors, until it was borrowed
by Colonel Osgood’s administrator in 1866, and McNeil, a witness
for the plaintiffs, testifies among other things, that he was one of the
proprietors, and a member of the executive committee, and in that
capacity was frequently in the house, between 1859 and 1865, for
the purpose of cleaning it up ; that the key was frequently in differ-
ent men’s hands ; that whenever one of the proprietors wanted it,
he gave it to him ; that some slight repairs amounting to $10 were
made in 1864 ; that he had charge of the house, as one of the
committee, up to 1865 ; that he never paid any attention to Colonel
Osgood’s claim of the house, but that he abandoned it after H. H.
Smith, Esq., the administrator on Colonel Osgood’s estate, took a
formal possession of it in 1865, in the presence of witnesses claim-
ing a forfeiture. It is in proof that in August, 1864, Mr. James
R. Osgood, one of the plaintiffs, and Mr. Smith, the administrator,
went into the house, and that Mr. Osgood then and there said that
he took possession of it in behalf of himself and the other heirs ;
but there was no one present except Smith, and no reason was as-
signed for the claim. In April, 1865, Colonel Osgood’s administra-
tor, having been licensed to make sale of the real estate belonging
to his intestate, made a formal entry in the presence of witnesses,
for the declared purpose of reinvesting the title in the estate of the
grantor, claiming that it had reverted by reason of having ceased
to be'improved by the proprietors as a meeting-house lot. In the
spring of 1866, these defendants, under the direction of certain in-
dividuals, who were acting as the superintending committee of the
proprietors, entered the house against the protestations of Mr.
Smith, new shingled and repaired it generally, and since that time
Methodist preachers have held regular services on Sunday in it as
before. It is this entry for the purpose of repairing, in behalf of
the proprietors, which is the ‘trespass complained of.

Much of the elaborate and ingenious argument of the plaintiffs’
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counsel is devoted to establishing the propositions that the records
of the proprietors fail to show a legal organization as a corporation,
that nothing passed by Colonel Osgood’s deed, there being no such
legally organized body as ¢ The Proprietors of the South Chapel in
Fryeburg,” capable of taking as grantees; that there was no legal
election of the committee, under whose direction the defendants
acted, and hence the defendants cannot justify under the proprie-
tor’s title, and that (however these things may be) the estate of the
proprietors was forfeited by the failure to have preaching main-
tained in the house from 1859 to 1866, and to keep it in repair dur-
ing that time, and that it reverted to Colonel Osgood, according to
the provisions of the deed.

But in view of the facts above recited, we hold :

1. That Colonel Osgood and his heirs must be considered as es-
topped by his deed to deny the existence of his grantee. Having
made this conveyance, and his associates in the undertaking having
contributed their money and materials and labor for the erection
of the meeting-house, and then sold and conveyed the pews there-
in to purchasers for value, who thereby became associated with
them in the proprietorship, neither he nor his heirs can be heard to
assert in a suit against these associates, or their servants, that there
is no such corporation, as he, by his solemn act of conveyance, once
affirmed there was; on the strength of which affirmation those par-
ties invested their money, and received the deeds of their pews.
Nor can it be maintained that these defendants, acting as it is ad-
mitted they did under the direction of those who were at all events
de facto the superintending committee of the proprietors (and a
majority of them among the original associates and proprietors), are
such mere strangers and wrong-doers as to deprive them of the
right to assert this estoppel.

2. Colonel Osgood’s deed conveyed an estate upon condition sub-
sequent. )

It cannot be reasonably supposed that he expected his associates
to place a meeting-house upon a lot, the title to which remained in
him, or that they intended to accept a conveyance which vested no
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interest in the proprietary. *If from the nature of the act to be
performed, and the time required for its performance, it is evident-
ly the intention of the parties that the estate shall vest, and the
grantee perform the act after taking possession, then the condition
is subsequent.”  Underhill v. Saratoga Railroad, 20 Barb. N. Y.
455.

3. The estate having thus vested in Colonel Osgood’s grantee,
although liable to be forfeited by non-performance of the condition
subsequent, would, notwithstanding a breach of the condition, still
continue in the grantee, with all of its original qualities and inci-
dents, until defeated by an actual entry made for the purpose of de-
feating it, by some one having the right to claim for such forfeiture.
Here is no conditional limitation of the estate granted.

The language of the conveyance is not such as to carry an es-
tate only durante, dum, donee, quousque, tamdiu, which would ter-
minaté by the breach of the condition, 7pso facto. It is purely an
estate in freehold, defeasible by a breach of the condition, if the
parties entitled to require the performance of the condition choose
to assert their rights.

In order to avoid the estate of the grantee, or subject his ser-
vants to an action of trespass for acts done upon it, or cause it to
revest in the grantor, or those who have succeeded to his rights, an
entry is essential, and not dispensed with by any of our statute pro-
visions. Marwick v. Andrews, 25 Maine, 525; Tallman v. Snow,
35 Maine, 342.

4. Such entry may be made after breach of the condition by the
grantor or his heirs. 'We do not think that the positions taken by
the counsel for the defendants that the heirs of Colonel Osgood
can have no right to reénter for a breach of the condition, because
the language of the deed is, *to revert to me, unless,” ete., with-
out mention made of the heirs,—and that the fee became absolute
in the grantees by the mere erection of the meeting-house,—can be
maintained.

Where the estate is granted upon an express condition, as this
manifestly was (for the habendum also contains the language of
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proviso), it is unnecessary to stipulate also for a right of entry for a
breach of the condition. That follows without an express reserva-
tion to that effect. 7homas v. Record, 47 Maine, 500; Gray v.
Blanchard, 8 Pick. 291, 292. And the heir, though he be not ex-
pressly mentioned in the deed, may take advantage of the breach
by entry.: 2 Greenl. Cruise, 42, tit. xiii, c. 2; 1 Washburn on
Real Property, 452, ed. of 1860.

“For an heir shall take advantage of a condition, though no es-
tate descend to him from the ancestor.” Shephard’s Touchstone,
fol. ed. 489.  Jackson v. Topping, 1 Wend. 388.

This property was donated by Colonel Osgood for a meeting-
house lot, and “in consideration of having a meeting-house erected
and continued upon it,” and “is to be held by the proprietors and
their successors forever, provided it be improved for the above pur-
pose.”

If the proprietors pervert the gift to other uses, or fail to im-
prove it for the purpose for which it was given, by abandoning it
for such a length of time as shall be plainly inconsistent with the
fair performance of their duty in the premises, it cannot be doubt-
ed that Colonel Osgood’s heirs would have the right to claim a for-
feiture, and the right to enter for a breach occurring after the death
of their ancestor. It is not merely the erection, but the continu-
ance of a meeting-house upon the lot, which will constitute a per-
formance of the condition. '

5. Had there been such an entry, by any party entitled to make
it, as would defeat the estate of the grantees, prior to the doing of
the acts by the defendants, which are the subject of this suit? The
evidence is altogether insufficient to show such an entry by Colonel
Osgood.  His acts and declarations about the matter seem equivo-
cal, and rather minatory than indicative of a positive intention to
assert a forfeiture and reclaim the estate. He was a counsellor at
law, and doubtless aware of the necessity of a distinct and decisive
act on his part to revest the estate in himself, If he had fully made
up his mind to assert his claim, it is reasonable to suppose that when
he took one of the keys from the door while the plaintiffs’ witness,
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McNeil, was in the house, he would have made known the act, and
the design of it, to him. His other acts are precisely those which one
having a large interest in proprietary property is likely enough, in
the loose way in which such property is commonly managed, to as-
sume to do, without feeling that he thereby infringed on the rights
of the other owners. They fall short of establishing an entry for
breach of the condition, and so they seem to have been regarded
by his heirs and administrator. Whether the entries made by them
respectively could be deemed sufficient, we need not now stop to
consider ; because,

6. We think upon the whole that the evidence fails to show a
breach of the condition.

The grant is to be construed most strongly against the grantor,
and to prevent a forfeiture. Hooper v. Cummings, 45 Maine, 359 ;
Merrifield v. Cobleigh, 4 Cush. 178.

The condition is not to be enlarged by construction, so as to cover
witat is not necessarily implied by the terms used. It imposes upon
the grantees the duty of erecting, and continuing upon the lot, a
house for public worship. But these proprietors were not a parish,
nor a religious society. It would not seem that there was any
unanimity of religious sentiment among them. The original sub-
scription paper and agreement devotes the house to the use of the
Methodist denomination, so long as they furnish preachers who are
acceptable to a majority of the proprietors; but when they fail to
do so it would not seem, from the character of the arrangements
made, that anybody stood charged with the duty of supplying preach-
ers, and all must have contemplated the probability that the house,
which the proprietors were bound to maintain, would often be, for
longer or shorter periods, unoccupied.* At all events, construed
strictly as the law requires us to construe it, the condition in the
deed does not require the proprietors, upon pain of forfeiture, to
maintain preaching in the meeting-house, which they were to erect
and continue upon the lot. There is some evidence of neglect,
which doubtless hazarded the rights of the proprietors, and gave
" color to the claim of forfeiture which the plaintiffs assert. But ab-

oy
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solute dereliction is not proven. Slight repairs were made from
time to time, and the sexton and committee-man, McNeil, seem to
have in some sort attended to their duties.

Some repairs were made upon the belfry in 1861, or 1862, and
the shingling was patched up in 1863, and, notwithstanding some
degree of remissness, a repetition of which would lend additional
force to any future claim of forfeiture, we are disposed to hold that
the case does not show an absolute breach of the condition.

Plaintiffs nonsuit.

ArprETON, C. J.; Curring, Kext, WALTON, and DANFORTH,
JJ., concurred.

-

Danier F. BeaN vs. AtraNTic & ST. LAWRENCE RAILROAD
CoMPANY.

Case—damages.

‘Where, in an action under R. 8., c. 51, § 31, to recover damages for property in-
Jjured by fire, communicated by a locomotive engine, the plaintiff has an abso-
lute title to the whole property destroyed, he may recover for the whole in-
Jjury although he held the title as security for a debt, and had agreed, that,
upon payment of the debt, he would reconvey.

And where the plaintiff had a policy of insurance upon a building thus destroyed,
and, upon payment of the amount of the debt for which he held the property
as security by the insurers, he assigned to them the statute claim with a stip-
ulation on their part, that any excess recovered by the insurers, beyond the
amount paid to him by them, should belong to him,—the insurers may recover,
in the name of the plaintif§j for the whole injury.

ON EXCEPTIONS. ‘

Case under R. S. of 1857, c. 51, § 88 (R. S., c. 51, § 31), to
recover the value of a building destroyed by fire communicated, as
alleged, by a locomotive engine of the defendants.
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It appeared that the plaintiff held the legal title of the property,
at the time of the loss, by an absolute deed from his son, Alpheus
S. Bean ; that this conveyance was, in fact, made to secure a debt
of six hundred dollars due from the grantor to the” plaintiff, under
an agreement that, upon payment of that sum, the property should
be reconveyed.

It further appeared, that, at the time of the fire, there was a sub-
sisting policy of insurance on the building, for the sum of six hun-
dred dollars, issued by the Ztna Insurance Company, in favor of
the plaintiff; that after the loss, and before the commencement of
this action, the insurance company had paid the plaintiff the six
hundred dollars insured and taken from him an assignment in writ-
ing, of his claim under the statute, against the defendants, with a
stipulation therein, that any excess recovered beyond that sum
should belong to the plaintiff. And at the trial, on motion of the
defendants, the name of the insurance company was indorsed on
the writ as assignee.

It also appeared that the building, at the time of the loss, was
worth nine or ten hundred dollars.

The defendants requested the presiding judge to give such in-
structions, as he might deem appropriate, respecting the amount
which the plaintiff might recover, if anything, with reference to the
several interests of the nominal plaintiff, the insurance company,
and the plaintiff’s grantor.

The presiding judge instructed the jury that if they should be
satisfied that the loss of the building was caused by fire communi-
cated by the defendants’ locomotive engine, their verdict should be
for the plaintiff as if no other parties in interest were disclosed ;
and for such sum as they should find the building was worth at the
time of the loss.

The verdict was for the plaintiff, for seven hundred and seventy-
five dollars; and the defendants alleged exceptions.

P. Barnes, in support of the exception.
“ When a building . . . is injured by fire, communicated by a
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locomotive engine, the corporation using it is responsible for such
injury.” R. S. of 1857, c. 51, § 38.

To make this responsibility effectual, there must be a party, by
whom the “injury ” is sustained, and one who holds such relations
of title to the property as the law can recognize.

Derelict property could not be compensated for under this stat-
ute. And there are various kinds of interests which a party might
have, in property so destroyed, which would not entitle him to the
remedy under this statute.

The insurance company may recover the loss it-has paid, which
is, in fact, the ““injury” it has sustained. This recovery may be
either by right of subrogation, or, as in this case, by contract with
the nominal plaintiff.

The insurance company could not recover, for 1tself any more
than a compensation for its own ¢ injury.’

The agreement between the insurance company and the plain-
tiff, relating to the excess, is of no effect as against the defendants,
because neither had any power to help the other to a large sum.

The nominal plaintiff sustained * injury ” only to the amount of
his” debt, which has been fully paid. He cannot, by assignment,
authorize the plaintiff in interest to recover any more. If either
could recover more, it would be profit and speculation and not an
equivalent for the *injury ” sustained.

Although the plaintiff’s title was absolute in form, it was but a
security title in fact; and six hundred dollars being the extent of
his interest in the property, it was the exact measure of his *“in-
jury ” sustained.

This case is one of statutory insurance ; and the liability, as in
the case of contract insurance, is only for the loss sustained by the
party who brings the suit. And as between the nominal plaintiff
and these defendants, the former is limited to strict compensation
for his ¢ injury.”

No recovery can be had for the plamtlﬁ ’s grantor, because (1)
he has no interest and hence has sustained no “injury;” or (2)
because his interest is not such as can be vindicated by the law, by
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suit in the name of his grantee. There is no right of subrogation,
nor any analogous right between those parties.

D. Hammons, for the plaintiff.

Kexnt, J. The corporation was liable for the injury, the whole
injury. The plaintiff had an absolute title to the whole property
destroyed. The facts that he actually held the title as security for
a debt and had agreed that upon payment of the debt he would re-
convey, cannot affect his right to recover for the whole injury. "If
a man has given a bond to convey a house, upon payment to him by
his obligee of a sum named, the title remains unaffected until pay-
ment and conveyance ; and if insured and burned he may recover
the amount of his insurance. And so under R. S. of 1857, c. 51,
§ 38, he may recover for the injury to his estate, whatever itis. No
one else certainly can. If he recovers more than the amount of his
debt, it is a matter to be adjusted between him and his debtor. The
corporation has no interest and no right to interpose this as an ob-
jection to a recovery for the whole injury.

It was held in the case of Hart v. Western Railroad, 18 Met. 106,
that where the owner has received from the insurers the sum in-
sured upon the building, and that sum is equal to the whole value
of the property, he holds the whole claim against the railroad in
trust for the insurers, and he cannot refuse or prevent the use of
his name, by the insurers, in a suit to recover the amount of the in-
jury from the railroad, nor can he release or discharge such action.
See, also, Concord M. Ins. Co. v. Woodbury, 45 Maine, 447.

But in this case, the plaintiff has made an assignment to the in-
surance company, and interposes no objection to the suit.

We see no reason why the action in his name may not be sus-
tained for the whole injury. The division of the money, paid on
the judgment, is of no consequence to the defendants. There can
be but one action by or in the name of the plaintiff, and in that
all the injury may be recovered. Exceptions overruled.

Judgment on the verdict.

ArpreToN, C. J.; Warton, Barrows, and DanrorrH, JJ.,
concurred.
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Epwarp A, Lrirrre, administrator, 8. THoMas THURSTON.

Bond for conveyance of land. Promissory note.

‘Where the obligor of a bond, for the conveyance of certain land to the obligee,
upon the latter’s payment of certain notes, at maturity, conveys away the
land, upon the failure of the obligee to pay the notes according to their tenor,
the administrator of the estate of the obligor cannot enforce payment of
them.

ON FACTS AGREED.

AssSUMPSIT on a promissory note, given by the defendant and one
Washington Garland, dated Nov. 4, 1861, for $112.50, payable in
one year, with interest. The plaintiff discontinued as to Garland.

It appeared that the note in suit, and one other of like amount
and date, payable in two years, were given Nov. 4, 1861, by
Woashington Garland to Edward T. Little, in his life-time, now de-
ceased, for Little’s bond of same date as the notes conditioned for
the conveyance of a certain lot of land, of which Little then had
the legal title, to Garland, provided the notes were paid at matu-
rity, and if not so paid the bond was to be void. The defendant
signed the note in suit with Garland.

Neither Garland nor Thurston ever received any rents or profits
from the land, it being timber land, situated in Errol, N. H.

The only consideration of the notes was the bond mentioned,
which has never been surrendered, and the conditions of which
have never been performed. After breach of the conditions of the
bond on the part of Thurston and Garland, Little conveyed away
the land to other parties, and had no title thereto when this action
was commenced.

After the conveyance by Little, he deceased, and the plaintiff
was appointed and duly qualified as administrator of his estate.

The full court to render such judgment as the legal rights of the
parties require.
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S. F. Gibson, for the plaintiff.

The bond was a sufficient consideration for the notes. Smith v.
Sinclair, 15 Mass. 171 ; Reed v. Cummings, 2 Greenl. 82; Man-
ning v. Brown, 10 Maine, 49. There can be no claim for an equit-
able set-off, for nothing has been paid.

E. Fosfer, gr., for the defendant, cited Edwards on Bills, etc.,
329%; Winter v. Livingston, 13 Johns. 54; Frost v. Frost, 11 Maine,
235, 238 ; Manning v. Brown, 10 Maine, 49.

ArprETON, C. J. This was an action on a note, signed by the
defendant and one Washington Garland, dated Nov. 4, 1861, and
payable to Edward T. Little, or order, in one year from date. The
consideration for the same was a bond of even date, given by said
Little to said Garland, for the conveyance to him of a certain lot in
Errol, N. H., to which said Little then had a good title, upon the
condition that the notes described therein, of which the note in suit
was one, were paid at maturity. The bond to be void if the notes
were not so paid.

The land, mentioned in the bond, remained in the possession and
under the control of the obligor. The notes of the obligee not
being paid at maturity, the obligor conveyed away the land by deed.
His administrator now seeks to enforce the notes referred to in the
bond given to Garland, notwithstanding his intestate had, by deed,
incapacitated himself from making the conveyance of the land stip-
ulated by the bond to be conveyed. '

The obligor, in a bond like the one in this case, has a right to re-
quire a strict compliance with its conditions on the part of the
obligee, and, in case of non-compliance therewith, to enforce a forfeit-
ure. The obligee, by a failure on his part, does not necessarily put
an end to the contract and make it void. He only gives the obligor
a right to terminate it if he choose. Or he may waive a strict com-
pliance and continue it in force. Thus he may waive a forfeiture
by receiving or enforcing payment of the notes of the obligee, and
if he does so, the bond is held as still valid and obligatory.

In the present case the obligor, Edward T. Little, conveyed away
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the land upon the failure of Garland to pay at maturity the notes,
the consideration for which was his bond. This must be deemed an
election, on his part, to insist upon a forfeiture, as he had a right to
do. The bond, then, ceasing to be obligatory, there is no remain-
ing consideration for the notes mentioned therein, and they cannot
be enforced.

These views seem to be in accordance with the uniform current
of authority, as well as with the equities of the case. In Winter v.
Livingston, 18 Johns. 54, the facts were substantially the same as
in the case at bar. In giving their opinion the Court say: ¢ The
notes in question were given as the consideration for the reconvey-
ance of the land by Winter to Livingston, according to the cove-
nant entered into between them. By this covenant, however, it
was provided that the agreement was to be void, unless Livingston
paid his notes as they fell due. He did not pay them ; and, of course,
the agreement was void, if Winter elected so to consider it. And
the case fully shows that he availed himself of this forfeiture, for
he went on and sold the land for his exclusive benefit, and Living-
ston has, therefore, received nothing for his notes; and Winter has
a complete and perfect title to the lands.” The nonsuit of the
plaintiff, who sought to recover the amount due on the notes, was
sustained. In Frost v. Frost, 2 Fairf. 239, this court held that after
taking the land, the plaintiff could not enforce further payments,
when he availed himself of a forfeiture arising for the defendant’s’
neglect. In Manning v. Brown, 10 Maine, 49, the defendant re-
lied on the case of Winter v. Livingston, but the court distinguished
that case from the one then under consideration. ¢ Manning,” re-
marks Parris, J., “ did not elect to consider the agreement void.
He did not enter into or sell the land, but permitted the defendant
to retain the undisturbed possession. He has not, therefore, availed
himself of the forfeiture, but, by enforcing the payment of the
notes, has waived it.” This case cannot be regarded as adverse to
the defense. In Chandler v. Marsh, 4 Vermont, 161, Hutchinson,
C. J., in delivering the opinion of the court, says, * The bond was
the security for the title when the full payment should be made.
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The plaintiff has his remedy on each note, when payable, and the
defendants cannot take away this right by any neglect of their duty,
nor by any act of theirs, short of actual payment. The plaintiff
might destroy his right of action by conveying away his title to the
land, and rendering himself unable to convey such title to the de-
fendants.”

The plaintiff’s intestate having elected to claim a forfeiture by
having conveyed the land, his administrator cannot now enforce the
payment of the note in suit. Plaintiff monsust.

Kent, WALTON, BARROWS, and DanrortH, JJ., concurred.

Beruer & HaxovEr Torr-BripGE CoMPANY vs.
Frawncis C. Bran.

Pleading.

In assumpsit by a toll-bridge corporation against a stockholder therein to re-
cover certain assessments on his stock, it must be alleged that the assessments
sought to be recovered were due and payable when the action was com-

~ menced.

ON EXCEPTIONS.

AssumpsIT.

« For that the said plaintiffs, by an act of the legislature of the
State of Maine, approved on the eighth day of February, in the
year of our Lord one thousand eight hundred and sixty-six, were
made and constituted a corporation, or body corporate, by the name
of ¢ The Bethel & Hanover Toll-bridge Company,” for the purpose
of erecting and keeping in repair a bridge over the Androscoggin
river at Hemlock Island, between the towns of Bethel and Hano-
ver, in the county of Oxford, in the direction and manner described
in said act of incorporationgand thereafterwards, to wit, on the

VOL. LVIIL 7
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seventh day of May, in the year of our Lord one thousand eight
hundred and sixty-six, at said Bethel, in consideration that the
plaintiffs, at the request of the said defendant, had admitted him to
take one share of the par value of fifty dollars each in the capital
stock of said corporation, and to-become a proprietor therein; he,
the said defendant, then and there undertook and faithfully prom-
ised and agreed with the plaintiffs that he would pay all assessments
on the same for the purpose of constructing a toll-bridge across the
Androscoggin river at Hemlock Island, connecting Bethel and
Hanover.

« And the plaintiffs aver, that they, relying on the said promise
and undertaking of the said defendant, thereafterwards made, con-
structed, and erected said toll-bridge across the Androscoggin river,
at Hemlock Island, connecting Bethel and Hanover ; and after the
making of said promise by the said defendant, to wit, on the six-
teenth day of June, in the year of our Lord one thousand eight
‘hundred and sixty-six, the plaintiffs made an assessment of five dol-
lars upon each and every share in the said stock so agreed to be
taken, to be paid into the treasury of said corporation agreeably to
the by-laws of said corporation; and thereafterwards, to wit, on
the eleventh day of March, in the year of our Lord one thousand
eight hundred and sixty-seven, the plaintiffs made a second assess-
ment of ten dollars on each and every of the shares so agreed to be
taken in said stock, to be paid as aforesaid ; and thereafterwards, to
wit, on the eighth day of June, in the year of our Lord one thou-
sand eight hundred and sixty-seven, the plaintiffs made a third as-
sessment of thirty-five dollars on each and every of the shares in
said stock so agreed to be taken, to be paid as aforesaid ; and there-
afterwards, to wit, on the sixteenth day of December, in the year
of our Lord one thousand eight hundred and sixty-seven, the plain-
tiffs made a fourth assessment of twenty-five dollars upon each and
every of the shares in said stock as agreed to be taken, to be paid
as aforesaid; and thereafterwards, to wit, on the fourth day of
January, in the year of our Lord one thousand eight hundred and
sixty-nine, the plaintiffs made a fifth assessment of fifteen dollars on
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each and every of the shares in said stock so agreed to be taken, to
be paid as aforesaid; all which assessments amounted in the whole
on said defendant’s share to the sum of ninety dollars; of all which
said assessments, to wit, on the said days on which the same were
respectively made as aforesaid, the said defendant had due notice,
and was requested to pay the same ; and after thirty days from the
notice thus given on each of said assessments so made as aforesaid,
the defendant was requested by the plaintiffs to pay the same. Yet
the said defendant, although the times for the payment of the said
assessments are all long since passed, hath not paid said several
sums of money assessed as aforesaid, nor either, nor any part there-
of to the plaintiffs, or their treasurer, but neglects and refuses so to
do.” . ®

To the foregoing declaration the defendant filed a general de-
murrer, which was joined by the plaintiffs. ,

The presiding judge ruled pro forma, that the declaration was
insufficient in law, and sustained the demurrer; whereupon the
plaintiffs alleged exceptions.

*

E. Foster, jr., for the plaintiffs.

1. The defendant, having filed a general demurrer, can take ad-
vantage only of defects in substance. Story Pl. 840; 1 Chit. PL
664 ; Gould PL 431, 2, 8; 10 East, 359. :

And on such demurrer matters of form, not especially shown,
shall be aided on the part of him who joins. Story Pl. 840 ; Gould
Pl. 431, § 9.

General demurrers are not favored in law. Gould Pl 431; 1
Chit. PL. 663; R. S., c. 82, § 10.

2. Argumentative pleading is aided by verdict, or on general de-
murrer. For the defectiveness of such pleading is not in the mat-
ter pleaded, but in the manner of pleading it; and it is therefore
only a fault in form. Gould Pl 56, § 30; consequently the form
of pleading the facts cannot be taken advantage of under a gen-
eral demurrer. 1 Chit. Pl 664, 236; Gould Pl 433, § 14; 44
Maine, 484. '
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8. In a declaration, less degree of certainty is required than in a
plea; and ¢ certainty to a certain intent in general,” is all that is
required, even under a special demurrer. 1 Chit. P1. 302.

The consideration in assumpsit, though of the gist of the action,
may be stated indirectly, and it will be good on special demurrer
even. Gould Pl 64, §§ 42, 47, 68.

The only facts required in a declaration to be directly and posi-
tively stated, to be held good even under a special demurrer, are
those which may be denied by the terms of the general issue.
Gould Pl 64, § 42.

4. Tt is not necessary to allege that the contract is in writing. 1
Chit. PL. 303 ; Gould Pl 177, § 43; Worcester Turnpike Co. v.
Willard, 5 Mass. 80. L

5. It is not necessary for the plaintiff to allege more than will
constitute, prima facte, a sufficient cause of action. Gould P1. 155,
§ 193; 1 Chit. PL. 222.

6. The defendant, by his general demurrer, has confessed every-
thing that is sufficiently pleaded, among which is, that he has taken
one share, and become a proprietor in the corporation ; *for if argu-
mentatively stated, or otherwise, it is good on general demurrer.
4 Mass. 452; Gould Pl. 436, § 21.

7. ¢ The right acquired by the defendant to become the owner
of one share, and to be entitled to the privilege of a stockholder,
was a sufficient consideration for his promise to pay for it.” Ken.
4 Portland R. R. Co. v. Jarvis, 34 Maine, 360.

8. A corporation may, in an action at law, recover for assess-
ments made upon shares when the holder has made an express
agreement to pay for them. Ken. § Portland R. R. Co.v. Ken-
dall, 31 Maine, 474 ; Bangor Bridge Co. v. MeMahon, 10 Maine,
478 ; Worcester Turnpike Co. v. Willard, 5 Mass. 80.

9. There is no condition precedent in the defendant’s promise ;
it is absolute ; he agrees to pay hig share in assessments; the as-
sessments are averred. Angell and Ames on Corp. 490, § 517.

<« For the purpose of constructing a toll-bridge, etc.,” is not a con-
dition, limiting the defendant’s liability, but an expression of the
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purpose or object for which he contributed,—as though it had read
thus: ¢ The object being the construction of a toll-bridge, etc.,”—
and that object is averred to have been accomplished.

10. A declaration, though consisting of a single count, may be-
good as to part of what the plaintiff demands, and ill for the resi-
due ; in which case, if the whole be demurred to, the plaintiff may
have judgment for the part which is good. Gould Pl 181, §49;
1 Chit. PL. 665.

Consequently, though more assessments were made than the par
value of the share, the declaration is good to hold to the amount of
that par value ; it is no detriment that more than a prima facie case
is alleged, as it is only a matter of form, and not reached by gener-
al demurrer.

11. If the declaration exhibits, prima facte, a cause of action, no
matter how defective in form, then the plaintiff should have judg-
ment final as at common law, quod recuperet. Gould P1. 444, § 42.

If the declaration does not, prima facie, show a cause of action,
and is amendable, then the plaintiff should be allowed to amend up-
on payment of costs, only from the time of filing the demurrer. R.

S., c. 82, § 19.

Deane § Verrill, for the defendant.  *

The declaration is bad and insufficient, for the following reasons :

1. No time of payment of the alleged assessments is set forth,
and no promise is stated which was to be performed before the date
of the writ.

The action can only be maintained upon an express contract
(Andover § Medford Turnpike Corp.v. Hay, 7 Mass. 102), and
the contract should be stated according to its legal effect, and with
certainty and precision as to all its material parts. 1 Chit. Pl 257,
808, and 305; 1 Greenl. on Ev. § 66; Hotchkiss v. Judd, 12 Al-
len, 447.

9. No sufficient consideration is set forth, and there is no aver-
ment that the corporation admitted the defendant to take shares;
nor does it appear that the corporation was organized prior to the
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making of the alleged contract, or that the transaction was ever
ratified or assented to by the corporation. 1 Greenl. on Ev. § 66
Bustis v. Kidder, 26 Maine, 97; New Bedford 4 Bridgewater
Corp. v. Adams, 8 Mass. 130 ; Taunton ¢ South Boston Tumpzke
Corp. v. Whiting, and editor’s note, 10 Mass. 327 ; Penobscot. R. R.
Co. v. Dummer, 40 Maine, 172.

3. It does not appear that the corporation ever fulfilled the con-
ditions of the contract, or performed on its part what its charter
and by-laws required for the benefit of its members. K. 4 P.R.

"R. Co.v. Jarvis, 84 Maine, 360 ; People’s Ferry Cov v. Balch, 8
Gray, 303.

4. Tt is not stated that the stock was all subscribed for or taken,
or even that there was any number of shares fixed by charter or by
vote before the assessments were made ; but the plain inference is,
that the prescribed number of shares was largely diminished. Troy
g Greenfield R. R. Co.v. Newton, 8 Gray, 596 ; Kennebec ¢ Port-
land BR. R. Co. v. Jarvis, 34 Maine, 360 ; Worcester 4 Nashua R.
R. Co. v. Hinds, 8 Cush. 110; Central Turnpike Corp. v. Valen-
tine, 10 Pick. 142; Oldtown & Lincoln R. R. Co.v. Veazie, 39
Maine, 571; NV. II Central R. R. v. Johnson, 30 N. H. 390.

5. There is no force in the averments that certain notices of the
assessments were given to the defendants, because it does not ap-
pear what notice, if any, was required by the terms of the contract,
and because there is no averment that at the times of the alleged
notices the assessments were due and payable. Curtis v. Hubbard,
6 Met. 186.

6. The par value of the shares was fifty dollars, and the alleged
assessments amount to ninety dollars on each share ; but it does not
appear that the assessments were all or any of them made for the
purposes stated in the alleged contract. ,

In law, the whole amount assessed on each share must not ex-
ceed the par value of the shares, and must be all for the purposes
stated in the contract. The assessments must be legal assessments.
Salem Mill Dam Co.v. Ropes, 6 Pick. 28, and Proprictors of New-
buryport Bridge v. Story, in note at end of last-named case; Ches-
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ter Qlass Co. v. Dewey, 16 Mass. 945 Contoocook Valley R. R.v.
Barker, 32 N. H. 363 ; Littleton Manufacturing Co. v. Parker, 14
N. H. 543.

7. A declaration bad in part is bad in the whole.

Apprrron, C. J. This is an action against the defendant, who
is a stockholder in the plaintiff corporation, to recover the amount
of certain assessments.

The declaration alleges that the assessments respectively set forth
therein, were ““to be paid into the treasury of said corporation,
agreeably to the by-laws of said corporation.” To this declaration
the defendant has demurred.

It nowhere appears that the assessments *agreeably to the by-
laws” were due and payable when this action was commenced. -
There is no allegation when the assessments became due. It does
not, therefore, appear that there is any promise or contract unper-
formed which by its terms should have been performed before this
* action was commenced. Curtis v. Hubbard, 6 Met. 186 ; Hotchkiss

v. Judd, 12 Allen, 447. Exceptions overruled.
Declaration adyudged bad.

Kext, WaLroN, Barrows, Daxrorts, and TarLeY JJ., con-
curred.

Ricuarp McCaBE, in rem, vs. James McREA AnD SHip
EumpireE AND NaTHANIEL L. THOMPSON, claimant.

Lien on vessels—uwrit for enforcing.

The writ for enforcing a laborer’s lien on a vessel, under Public Laws of 1858, c.
15 (R. 8., ¢. 91, § 7), need not allege whether the la.bor was done before or after
she was launched.

The lien attaches, notwithstanding the labor was performed for one who con-
tracted with the owner. *
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If the claimant would avoid the lien, he must show that the laborer has know-
ingly surrendered or waived it. .

A person claiming a lien, for labor on a vessel, is required to state in his specifi-
cation, the name of the owner only when he knows it.

It is no defense, to an action for enforcing a lien on a vessel after she is launched,
that the officer making the attachment took a receiptor.

‘Where, in an action to enforce a lien upon a vessel, brought by a laborer against
one who contracted with the owner, the defendant is defaulted, such default
is not evidence against the claimant as to the amount of the lien on the
vessel.

The question, “For how much of the amount due from the defendant, the la-
borer has a lien on the vessel attached,” is, under R. S, c. 91, § 16, at the
request of either party, to be determined by a jury; and if a jury-trial be
waived, this question shall be decided by the court, on a hearing or report of
an auditor appointed by the court. '

ON REPORT.

ActroN to enforce a lien for a balance due for labor, performed
while in the employ of the defendant, on the ship Empire.

The vessel was launched Dec. 4, 1869, at eleven, A. M.

The writ was dated December 9th, and the attachment was made
on the same day.

Nathaniel L. Thompson appeared as owner, and defended so far
as it related to the validity of the lien claimed by the plaintiff.

There was evidence to show that the plaintiff was hired to labor
on the vessel, at $1.50 per day, by the defendant, who had con-
tracted to fasten the vessel by the job. There was also evidence
tending to show that the plaintiff was to look to the principal de-
fendant for his pay, and not to have a lien on the vessel. And
there was evidence to the contrary. There was no evidence as to
the number of days which the plaintiff worked.

There was no affirmative testimony that the plaintiff positively
knew the name of the owner. The only evidence, bearing indi-
rectly upon that point, was the following, to wit,—

The owner testified, substantially, among other things, that he
had several conversations with the plaintiff on board the Empire
while she was building, and frequently told him he must look to
l\.lcRea for his pay; that witness had contracted with McRea, and
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others named, for carpenter work by the job. McRea, called by
the owner, testified substantially to the same.

The plaintiff testified that he had no such conversations in regard
to wages with Thompson or McRea; that Thompson never told
plaintiff he had let the vessel out to McRea, and that plaintiff’ must
look to the latter for pay; that plaintiff never had any conversation
with Thompson until after the vessel was Jaunched, when plaintiff
asked Thompson what he (plaintiff) should do about pay, as he un-
derstood McRea was not going to pay, to which Thompson replied,
¢ hang him.”

It appeared that McRea paid plaintiff twenty dollars before the
commencement of this action.

An alternative receipt, in the usual form, to pay a certain amount
or deliver the vessel to the attaching officer, etc., was put into the
case.

The principal defendant was defaulted.

The action was continued on report, the full court to render such
judgment and pass such decree, in the case, as the law and evidence
required.

Stone § Haley, for the plaintiff.

Dane ¢ Bourne, for Thompson.

The terms of the lien statute must be strictly complied with, by a
party seeking the benefits of its provisions. Bicknell v. Trickey, 34
Maine, 281 ; Robinson v. Bunker, 38 Maine, 131.

The statute provides for two classes of cases,—one for work per-
formed before the vessel is launched, and the other after. R.S.,
c. 91, § 7. It is the privilege of the owner to know under which
he claims, and the allegation should be in the writ.

There is no evidence of the number of days worked, how much
is due, or when he worked. The default of the principal defend-
ant fixes his liability, but has no effect upon the question between
the laborer and owner. Thompson v. Gilmore, 50 Maine, 435 ;
Miller v. Robinson, 2 Allen, 610.

The names of the owners, if known, must be stated in the speci-
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fication. Public Laws of 1838, ¢.15,§ 8 (R.S.,¢.91,§ 9). The
statute is peremptory. Absolute knowledge can be had of but few
things. Plaintiff did know the owner’s name, but alleged in the
specification that his name was unknown. This dissolved the lien.
Story v. Buffum, 8 Allen, 85.

Arrrrow, C. J. The plaintiff brings this action to enforce his
lien for labor done by him, on the ship Empire, while in the em-
ploy of the defendant. The defendant has been defaulted. The
owner resists the claim for a lien on various grounds, which will be
considered in their order. ‘

1. By statute of 1858, c. 15, § 1, a lien is given on vessels for labor
thereon, both before and after launching. It is objected that the
writ does not distinctly state whether the labor, for which a lien is
sought to be enforced, was done before or after the vessel was
launched. But the statute does not require that it should. It is
enough that it is in the form prescribed by the statute. Were it
necessary to be more specific, an amendment would be allowed if
desired. »

2. It is urged that the plaintiff was employed by the defendant,
to whom he looked for pay, and to whom he was. told to look for
pay by the claimant. But this is the very case provided for in the
form of the writ given by statute, which sets forth a claim for a lien
for work done for the defendant, *“who owes the same, neglects
and refuses to pay.” ‘

By § 1, ““any person, who furnishes labor and materials for build-
ing a vessel, shall have a lien upon such vessel therefor, which may
be enforced, by attachment of the vessel, within four days after she
is launched,” etc.

The plaintiff having labored upon the Empire, has a lien thereon
unless he has waived it by agreement or lost it by neglect. The
lien is the result of labor. It is the statute security for labor. It
attaches unless there is an agreement that it shall not. It attaches
notwithstanding the labor is performed for a contractor, to whom it
is charged. In Purinton v. Hull of a New Ship, 2 Curtis, 416, Mr.
Justice Curtis, referring to the statute of this State, R. S., c. 125,
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