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ERRATA.

On page 22, the syllabus should read: A complainant in equity cannot comipel
a hearing at the law term, unless his case has been ‘“marked ‘law’ on the docket
of the county where pending.”

Page 54. 6th line from bottom, instead of *in his,” read ‘“being in their.”

“ 211, 25th line, instead of “ Pote v. Dill,” read *‘ Pike v. Dilling.”

290, bth line, instead of ‘‘unequal,” read ‘‘equal.”’

“ 449, 2d line of last syllabus, instead of *set,” read ‘‘sit.”



CASES

IN THE

- SUPREME JUDICIAL COURT

OF THE

STATE OF MAINE.

Berarr SteaMm Mirn Co. vs. Joun B. Browx & others.

A symbolical delivery of large quantities of logs, landed on a stream preparatory
to driving, is sufficient.

And a survey of such logs by a person mutually agreed upon by the parties to
the sale, and the putting thereon by the vendor the vendee’s mark as they are
thus landed, constitute a sufficient delivery even as against subsequent pur-
chasers, although, by the terms of the contract of sale, the vendor is bound to
deliver the logs at a specified place many miles below the landing.

TrovER, for two hundred and thirty-three thousand feet of spruce
logs. The taking was not denied, the main question raised being
that of title. »

From the deposition of James Hamlin, introduced by the plain-
tiffs, it appeared substantially that he took charge of Bethel Steam
Mills in October, 1865, and continued their agent until April, 1868;
that on November 2, 1865, as agent of the plaintiffs, he made a writ-
ten contract with one David Meserve for the purchase of certain
timber ; that Meserve thereupon arranged with Standley & Evans
to put in logs in fulfillment of the contract, on the Chickawalapy
stream, a tributary of the Androscoggin; that Meserve applied to
the witness for advances with which to pay Standley & Evans; that
one Lunt, who was employed by the plaintiffs to scale, was to see

> that the Jogs were marked by Meserve ; that Lunt was to go upon
VOL. LVIL. 2



10 WESTERN DISTRICT, 1869.
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the landing from time to time and attend to his duties, and enter his
scale upon a log-book ; witness understood the logs were to pass
when scaled and marked, and made the advances upon that suppo-
sition, although no such conversation took place between the parties
until about the time of settlement ; that Lunt’s survey show 605,350
feet spruce logs put into the Chickawalapy by Standley & Evans;
that the logs not having been driven out of the Chickawalapy when
Meserve first came to settle, witness refused to settle ; that the next
time Meserve came to settle he brought a letter [read] from Lunt,
stating that the logs were all in the drive excepting about 100 M ;
that witness told Meserve that the logs left back were the plaintiffs’,
and if they came out the next spring, they probably would ngt be
injured any, but if they lay there two or three years, they would
injure a great deal, and probably be very nearly spoiled, and that
there would have to be a large reduction made on the logs if they
lay back two or three years; that witness then settled with Me-
serve for 505 M; that witness heard in August, 1866, that the
defendants had bought the logs in question and sent a scaler to scale
them, whereupon the witness notified the defendants that the logs
were the plaintiffs’, having their mark, and they would look to the
defendants for the pay ; that there is a custom on the Androscoggin
River that logs landed, scaled, and marked with the purchaser’s
mark are considered the property of the purchaser.

The terms of the contract sufficiently appear in the opinion.

From the deposition of W. F. Standley, introduced by the plain-
tiffs, it appeared substantially, that in November, 1865, David Me-
serve showed the witness a written contract made with Hamlin,
agent of the plaintiffs, to deliver logs to them ; that Uriah Evans,
with whom witness had purchased timber land on the Chickawal-
apy, was present; that Meserve desired witness and Evans to turn
logs in with him under the contract, and witness and Evans assent-
ed ; that m pursuance of the agreement with Meserve, witness and
Evans commenced lumbering, landed logs on the bank of the stream
and on the ice, received the plaintiffs’ mark from Meserve to put on
the logs; that Evans hauled, and witness took charge of, cut up
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and put the plaintiffs’ mark on each log, understanding this to be
done in pursuance of Meserve’s contract with Hamlin ; put in 605
M, which were surveyed by Isaac Lunt, he having come twice a week
at the landing for that purpose ; that witness and Evans settled with
Meserve, between 10th and 20th June, claiming pay for the whole
605 M, but Meserve would not allow the claim, saying Hamlin
would not pay him for the 100 M left ; that the settlement embraced
505 M, at $6.24 ; that witness then sold his interest to Evans ; that
all the logs left back on the Chickawalapy had the plaintiffs’ mark,
and were included in Lunt’s scale.

From the deposition of A. S. Perkins, introduced by the plain-
tiffs, it appeared substantially that he had lumbered twenty years
on the Androscoggin River, and that the custom prevailed on that
river and its tributaries to consider logs as belonging to the pur-
chaser when they were landed, scaled, and his mark placed upon
them.

From the deposition of David Meserve, introduced by the de-
fendants, it appeared substantially that he made the contract men-
tioned, and under it delivered 2100 M in the Androscoggin River
in season for the spring drive, at different places, and some from
the Chickawalapy, purchased of Standley and Evans; presented
the contract to Standley & Evans, and witness was to take all logs
they could deliver in the Androscoggin River in season for the
drive, and was to allow them the same witness was to receive, pro-
vided they would assist him in filling the contract; advanced them
$400; all the logs landed were not scaled and run from the Chicka-
walapy that spring ; settled with the plaintiffs in the spring or sum-
mer of 1866, through Hamlin, their agent ; nothing was said about
logs left back until the final settlement, when he objected because
-some of the logs were left; had Lunt’s survey when the settlement
took place ; Hamlin would not settle until he had an estimate of
the amount left in the Chickawalapy ; Lunt estimated 100 M and
settled with him, deducting that amount; Hamlin refused to take
the amount left; pressed him to pay a little money to secure the
logs left in the stream, and he refused, saying, if ever he had those



12 WESTERN DISTRICT, 1869.

Bethel Steam Mill Co. v. Brown & others.

logs he expected to buy them, they might be worth more in the
spring, or might be less; Hamlin never paid anything nor offered
to pay anything, on account of the logs left, nor has any one in
behalf of the plaintiffs ; never claimed the back logs of Evans, nor
received any delivery or possession of them, but requested him to
take them and take care of them himself.

Uriah Evans, deposed,—cannot tell how many logs, scaled by
Lunt, were left in the Chickawalapy, something over 200 M ac-
cording to Nutter’s scale made in July or August were left; there
were 200 spruce logs that Lunt did not scale, and some 3000 feet of
pine ; 200 M scaled by Lunt were also afterward scaled by Nut-
ting, the 200 M being the same lot which Lunt had previously
estimated at 100 M ; logs scaled by Nutter were never given by
witness into the possession of Meserve or plaintiffs ; they were sold
by witness to the defendants, for $6 per M, and cost witness seven-
ty-five cents per M to drive them to the defendants’ boom.

It was admitted by the parties that the amount of logs left back

in the Chickawalapy, and afterwards purchased by the defendants,
was over 230 thousand feet. '

The Court were to decide the case according to the legal rights
of the parties.

Davis § Drummond, for the plaintiffs, cited Weld v. Crane, 98
Mass., 152.

W. L. Putnam, for the defendants. The manufacture of an arti-
cle pursuant to the order of a customer does not transfer the title.

Property does not pass so long as anything remains to be done by
the vendor, unless by a suflicient preponderance of evidence pur-
chaser shows that the intention of the parties were otherwise; and
not then as against third parties without delivery.

Delivery of a part, as for the whole, is a delivery of the whole.
Boynton v. Veazie, 24 Maine, 286. But delivery of a part, while
something remains to be done to the balance by the vendor, is not
ordinarily delivery of the whole. Mason v. Thompson, 18 Pick.,
305. Ropes v. Lane, 9 Allen, 509.
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Usage cannot contravene the rules of law relative to the transfer
of property. It cannot make that delivery, which by the principles
of law is not delivery. Reed v. Richardson, 98 Mass., 218.

A usage to be binding must be proved to have been uniformly
adopted and generally known by those engaged in the particular
trade. Arnold on Insurance, T1, and cases cited in notes.

Hence, where parties equally experienced in the trade contradict
each other as to the alleged existence of the usage, it is not to be
presumed that the witnesses are falsifying, but that the alleged
usage has not become sufficiently established and known to be valid.

Where a witness testifies generally to the existence of a usage,
but is unable to state a particular instance of the observance of the
usage, his evidence should be rejected. Per Lord Mansfield in Sy-
ers v. Bridge, Doug. Rep., 530.

Defendants are three degrees remote from plaintiffs and their
claim, because

1st. There was, by the contract, no sale from Meserve to plain-
tiffs.

2d. There was none from Evans to Meserve.

8d. There was no delivery to plaintiffs which would prevent the
sale to defendants.

The first two points involve the same question; as Evans’ verbal
contract with Meserve was substantially the same as Meserve’s with
the plaintiffs.

In Haynes v. Hayward, 41 Maine, 488, the contract was clear to
the effect that the title to the logs vested at the landing, and that
the driving was an independent contract.

In this case it is equally clear the written contract with plaintiffs
was executory for a sale and delivery in the Androscoggin River,
and not at the landing. The contract has no reference whatever to
any logs not delivered in the Androscoggin.

The common rules cited above apply, in that until they reached
the Androscoggin, the driving remained to be done by Evans.

Hamlin admits in substance that the logs left back were at the
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vendor’s risk ; Meserve states it more strongly. It is clear that
plaintiffs paid nothing upon them. The fact that property is at ven-
dor’s risk, is strong evidence the title has not passed.

‘Hamlin seems to have had the idea that advances would hold the
title to the logs. The authorities are all the other way, unless in
peculiar cases with reference to contracts for building vessels. But
in this case the advances were not to be made until the logs were
put in the main river,—showing conclusively that until that time
they were not in any way to be bound to plaintiffs. The fact that
advances were in truth made sooner, does not change the contract.

By this contract, plaintiffs were holden to receive only such logs
as were boomed in the Androscoggin as soon as the ice was out of
the river, from two millions to two millions and five hundred thou-
sand. By it no provision whatever is made for the disposition of
logs not boomed at that time. How, then, could they be in any
way bound by the contract? And how could Hamlin refuse to pay ,
for the logs remaining back,—logs no way referred to in the con-
tract,—and yet claim them as his property ?

From the character of the Chickawalapy—described by all as un-
certain—it is clear neither Meserve nor Evans were in fault that
they were not run out; how, then, could they be bound and obli-
gated with reference to them, when without fault on their part the
plaintiffs had been released ?

Plaintiffs urge a usage. The usage, if proved, could not contra-
dict a contract so distinct in its terms as this.

The instances which Perkins knew were different from this. They
were like the case of Haynes v. Hayward, ubi supra; as is evident
from the fact that if not driven out, he was not to reserve the whole
price as Hamlin did, but only enough to cover the driving.

It is plain that the whole gist of this which is called custom, is
nothing more or less than that lumber-men, for want ordinarily of
better evidence of title, claim everything that bears their mark, and
can in practice seldom be successfully resisted.

It would be a reasonable custom that logs when landed under an
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executory contract at the place where they are to be delivered,
should be deemed the property of purchaser when surveyed and
marked ; but it would not be a reasonable custom, which would pass
title at a point distant from that of agreed delivery, and before by
the contract any payment was to be made, or that would bind the
vendor to sell, as in this case, after the purchaser was relieved from
his obligation to buy. )

As to the third point, there has been no delivery of these logs
such as must be made as against third parties, and which would
prevent defendants from purchasing.

There is not any evidence that those delivered in the Androscog-
gin were delivered as a part for the whole. They were delivered
because they had arrived at the place of delivery fixed in the con-
tract, and not for the purpose of symbolizing the rights of the par-
ties as to other logs. This was the cheese case of Mason v. Thomp-
son, ubt supra.

Neither were marking and surveying a delivery. Lunt was not
plaintiffs’ agent,—certainly not acting in that capacity ; but was act-
ing in an entirely independent character as a surveyor, selected as
an indifferent person. Besides, the Chickawalapy was not the place
of delivery ; and many acts which might by indulgence be construed
as meaning delivery, if done at the place of delivery, cannot be so
construed when done elsewhere.

But it may be claimed that as a matter of convenience, the title
to logs must be considered as passing when the logs are marked and
surveyed ; that where logs are to go into a common drive the sur-
vey at the place of landing is the only way of determining the quan-
" tity sold and bought. True; when the landing is the place of
delivery!  But not true in theory, nor was not true in fact in this
case, when the landing and the place of delivery are distinct ; as
then, of course, the survey at the landing will not necessarily repre-
sent what are delivered.

The only injury plaintiffs have received is_that, apparently Lunt’s
estimate of the logs left back in the river proves insufficient. If
they have any remedy for that, it would seem to be against Evans
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or Meserve for money paid by mistake. Whether or not plaintiffs,
in a suit of that sort, would be conclusively bound by Lunt’s esti-
mate of what remains back, as testified to by Standley, is not impor-
tant to discuss in this suit, against parties who bought and paid for
logs which had never been delivered, nor sold to any other party.

Barrows, J. The plaintiffs had a tontract with one Meserve,
for the purchase of from two million to two million five hundred
thousand feet of spruce logs, which, according to the contract,
Meserve was to deliver in the Androscoggin River, below Errol
dam, as soon as the ice was out of the river in the spring of 1866.
The logs were all to be distinctly marked with the plaintiffs’ mark
on each end, with an axe, and “to be scaled by Isaac Lunt, of
Oldtown, and settled according to his survey.”

By the same contract the plaintiffs agreed to pay Meserve “$6
per M feet, one-half as cash, May 1, the other half as cash, Nov.
1, 1866, and to make advances from time to time, as the logs are
put into the river, as hereinbefore mentioned,” interest to be reck-
oned on the advance payments so made, and four per cent additional
on the fulfillment of the contract on Meserve’s part, which last-
named sum was declared to be in consideration of accepting pay-
ments on time for half the logs, and for putting in one-half the
amount of the contract full length.

Meserve exhibited the contract to Standley & Evans, who had
bought standing timber on the Chickawalapy,—a tributary of the
Androscoggin,—and they agreed to become jointly interested in the
contract with him, and to turn in their logs in fulfillment of the con-
tract, at the same price that he was to receive, and get them into
the Androscoggin in season to go on with the rest of the drive.
They cut and landed at one place on the bank of the Chickawalapy,
and on the ice in the stream, 605 M, according to the scale and
survey furnished them by Lunt, the surveyor named in the con-
tract, who came from time to time to the landing-place on the
Chickawalapy, to survey them. He was employed by the plaintiffs,
and it was part of his duty to see that the plaintiffs’ mark was put
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upon the logs. The plaintiffs’ mark was put upon each log there
landed, as stipulated in the contract, and the plaintiffs made advance
payments from time to time, as agreed upon. It so happened that
233 M feet of the logs so landed and marked, on the Chickawalapy,
did not get out of that stream in the spring of 1866, in season to
go into the drive.

In May of that year, when Meserve first went to settle with the
plaintiffs” agent, the logs on the Chickawalapy had not been started
out, and the plaintiffs’ agent declined to settle *“until the drive had
taken in all the Jandings.”

In June, 1866, Meserve came again to settle, bringing with him -
a letter from Lunt to the plaintiffs’ agent, in which Lunt states that
he had “got the logs all in the drive, except about 100 M on the
Walipy.”

Thereupon a settlement took place, in which all the logs, includ-
ing the 605 M landed by Evans & Standley, on the Chickawalapy,
and amounting to about two million two hundred thousand feet, are
charged to the plaintiffs, with the contract price carried out—¢less
100,000 left in Chickawalapy.”

In August, 1866, Evans sold the 233 M, which were actually
~ “left in the Chickawalapy,” to the defendants, who were notified
by the plaintiffs’ agent, before they paid Evans for the logs, that
the plaintiffs claimed them as their property, and should hold the
defendants responsible. The defendants took them notwithstanding
this notice ; and hence this suit, which must turn upon the question
whether the plaintiffs owned the logs which were “left in the
Chickawalapy.”

The position taken by the defendants is that the contract re-
mained executory until delivery in the Androscoggin River, below
Errol dam, the place named in the contract as the place of delivery
and that the property in the logs did not pass from the vendors to
the plaintiffs for want of a delivery.

To determine whether this property had passed to the plaintiffs,
it is necessary to consider not merely the stipulations in the con-
tract itself, but the subject-matter of it, and the attendant circum-
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stances also: e. g. the situation of the merchandise contracted for,
and the usual course of the trade in it, and the subsequent particular
acts and dealings of the parties to the alleged sale in relation to it.

The question of transfer to and vesting of title in the purchaser,
always involves a question of the intention of the contracting par-
ties ; and it is to be ascertained whether their negotiations and acts
are evincive of an intention on the part of the seller to relinquish
all further claim or control as owner, and on the part of the buyer
to assume such control with its consequent liabilities.

The question is one by no means free from difficulty where, as

" here, there are acts and stipulations of the parties looking each way.

In general, however, it may be well to premise, the law regulat-
ing the delivery of property upon a sale accommodates itself to the
necessities of the business and the nature of the property, making
a symbolical delivery sufficient, where hothing but a constructive
possession can ordinarily be had, and by no means overlooking the
possibility that the merchandise sold may remain in possession of
the seller for certain specific purposes, among which are transporta-
tion and delivery at another place, where the property in it has
actually passed from him, and vested in the purchaser, without
affecting the validity of the sale. Boynton v. Veazie, 24 Maine,
286. Terry v. Wheeler, 25 N. Y. (11 Smith), 520. The fact that
the logs had not arrived at the point in the river where, by the
contract, Meserve had undertaken to deliver them, cannot of itself
be deemed conclusive that the property in the logs had not passed
to the plaintiffs. Doubtless it is evidence strongly tending to that
conclusion, and unless counteracted by the evidence of the other
acts and doings of the parties to the trade, and of the usual course
of business among dealers in logs, would be fatal to the plaintiffs’
claim.

It is strongly argued that the plaintiffs were not bound to receive
any logs that were not boomed in the Androscoggin River below -
Errol dam, as soon as the ice was out of the river, in the spring of
1866, and that these logs, not being so situated, cannot be looked
upon as going into the fulfillment of the contract.
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Looking with not a little force to the same result is the fact, that
though the whole 605 M of the logs in the Chickawalapy were
charged to the plaintiffs in the statement of the account, on settle-
ment, a deduction was made of the whole contract price for 100 M,
supposed to*be the quantity left back. These are the circumstances
which make most strongly against the plaintiffs’ title.

If we could accept as true, Meserve’s testimony as to what
transpired between himself and the plaintiffs’ agent, at the time of
the adjustment, we should be disposed to hold that the property in
the logs in controversy was not intended to pass and did not pass.

But we cannot overlook the fact that Meserve and Evans both
must have known, when Evans made the sale of the 233 M feet of
logs to the defendants, that they had already received their pay for
183 M of them from the plaintiffs, and we think that the position
in which they stand in this particular, tends strongly to discredit
their statements as witnesses.

The testimony of the plaintiffs’ agent (which we accept as more
likely to be true than Meserve’s version of this part of the transac-
tion) is: “I told him the logs were ours; that if they came out the
next spring, they probably would not be injured any, but if they
lay there two or three years they would injure a great deal, and
probably be very nearly spoiled; I told him there would have to
be a large reduction made on the logs if they lay back two or three
years.”

Here is no disclaimer of title to the logs that were left back, or
of liability to pay for them at the contract price; but it is rather to
be construed as a reminder to Meserve that damages would be
claimed of him in offset, if there should be a long delay in the ful-
fillment of his stipulation to have them below Errol dam.

Let us now see what there is which goes to show that it was the
intention of these parties that the property should pass, and that it
did pass to the plaintiffs, before arriving at the point in the river
where the vendor undertook to place it.

We have no doubt that Standley & Evans, by their arrangement
-with Meserve, and the consequent turning in of these logs to make
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up the amount called for by the contract, stood in such a relation
to the plaintiffs, that the property in these logs passed to the plain-
tiffs, if any of Meserve’s logs, similarly situated, would have passed.
Whether they became partners with Meserve or not (a point we
deem it unnecessary to decide), it is clear that they gave him am-
ple authority to dispose of these logs, according to the terms of his
contract with the plaintiffs, an authority which could not be re-
voked, if in pursuance of it the title to the logs had already vested
in the plaintiffs. An important stipulation, in its effect upon this
question of when the property passed, is the one which declares
that the logs are to be settled for according to Lunt’s survey. That
survey was made as the work of filling the contract progressed,
from time to time, at the landings where the logs were delivered,
with the knowledge of all parties, and it includes the logs in con-
troversy. It was according to that survey that the plaintiffs were
bound to pay. The logs were to be marked as the plaintiffs might
direct, and the testimony is that each of the logs in controversy
had the Bethel Steam Mill Company’s mark placed upon it at the
landing. We cannot believe that the parties thus contracting and
proceeding, could have had any other intention or understanding
than that the property should pass, and be considered as delivered
when the marking and survey were completed ; and it would seem
that if the delivery below Errol dam, in the Androscoggin River,
constituted a condition precedent in the contract, it was waived and
delivery accepted at the landings, where the survey and marking
took place, with the understanding that Meserve would still fulfill
his agreement to run them down to the point designated, as a con-
dition subsequent.

A symbolical delivery of property thus situated was sufficient.
It was only a constructive possession that could be expected to be
taken. Lunt, thongh mutually agreed upon as the surveyor, was
in the employ of the plaintiffs, and it was made his business special-
ly to see to it that all the landings were turned into the river. He
was clearly the agent of the plaintiffs for this purpose, and the act
constituted as-perfect a delivery as the nature and situation of the
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property would permit. We think that the survey and marking of
the logs in controversy, when they were so placed as to be liable to
be mixed with other logs bearing the plaintiffs’ mark, must be held
to be a sufficient delivery.

How otherwise could there be any security for the seller, or any
possibility of ascertaining what he was entitled to receive ?  How
otherwise could effect be given to the stipulation for a settlement
according to the survey? The rough estimate by Lunt of ‘about
100 M left back,” was plainly no part of the survey. It might
serve for a basis upon which to regulate the advance payments, and
in conformity with it notes were given in June, covering more than
half the amount of the logs in controversy, while apparently the
payment for the balance was left unadjusted, until it could be ascer-
tained how much damage the plaintiffs might suffer and be entitled
to recoup by the failure of Meserve to bring them into the spring
drive.

In fine, when we look at the nature of the business, and the
manner in which it must necessarily be conducted, we see no safety
for parties engaged in it from perpetual controversies, in which it
would be very nearly imposéible to arrive at any satisfactory con-
clusion, if we do not hold that, in the absence of the clearest evi-
dence to the contrary, the making of a survey which is to be
conclusive on the parties, and the affixing of the purchaser’s mark
to all the logs, when they are once put afloat, so as to be liable to
be mixed with others bearing the same mark, is to be deemed a
sufficient delivery to vest the property in the purchaser.

We think this must be our conclusion, independent of the evi-
dence of custom offered in the case,—a custom eminently reasonable
and proper, if not indispensable in the carrying on of the business.

For reasons similar to those above suggested, it would seem, it
was held in Walden v. Murdock, 23 Cal., 540, that a sale of cattle
roaming over uninclosed plains with those of other owners, if made
in good faith, is not invalid as against creditors of the vendor, for
want of delivery, until the purchaser has had a reasonable time to
separate and brand them; and that branding the cattle by the pur-
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chaser is a good delivery to him, though he allows them afterwards
to remain in the same uninclosed range of pasture.

In the view which we take of this case, the fact that the logs
were still in the possession of the vendors, for the purpose of being
driven to a point lower down on the river than the place where the
survey and marking took place, cannot avail the defendants.

If merchandise sold remains in the possession of the vendor for
a specific purpose, as part of the consideration, the sale being other-
wise complete, the possession of the vendor is to be considered the
possession of the vendee, and the delivery as sufficient to pass the
title even against subsequent purchasers. Hotchkiss v. Hunt, 49
Maine, 213, Judgment for plaintiffs, for $1759.23.

Arrreron, C. J., Currine, Warron, Dickerson, and Dax-
FORTH, JJ., concurred.

Erner Surrrey & others in Equity vs. ATrantic & St. Law-
RENCE Ra1Lroap Company & others.

A complainant in equity cannot compel a hearing, unless his case has been
“marked at the law term ‘law’ on the docket of the county where pending,”
as provided in R. S. of 1857, ¢. 77, § 17; or unless he has given the notice pro-
vided in Rule IX.*

BrLr IN EqQUITY.

ArprETON, C. J. The answers of the defendants were filed on
January 6th, and the replication thereto on Jan. 24, 1869. The
filing of the general replication raised an issue between the parties
litigant.

* See opinion.
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By rule 18th, “ninety days after filing the general replication
will be allowed for taking testimony. And it must be filed within
ten days after that time has elapsed,” &c. 37 Maine, 585. Hither
party has a right to this time, for the purpose of taking testimony.

By rule 23d, “notices required by these rules will be in writing
and signed by counsel, and delivered to the opposing counsel, or
left at his office, when he has one in the same city or village ; and
in other cases are to be properly directed to him, and placed in the
post-office, and postage paid.”

By rule 9th, ¢ within thirty days after the answer is filed, unless
exceptions are taken, or within fifteen days after’it is perfected, the
plaintiffs’ counsel shall file the general replication, and give notice
thereof ; or give notice of a hearing at the next term on bill and
answer.”

By R. S.c. 77, § 17, cases in equity presented on demurrer to
the Dbill, or when prepared for a final hearing “are to be marked
¢law’ on the docket of the county where pending, and then continued
until their determination is certified by the clerk of the district to
the clerk of the county.” This case is not marked *“law” on the
county docket.

It is objected that the cause was never set down for hearing as
required by the rules of practice established by this court.

If the case had been marked “law,” it might perhaps have been
presumed that the required notices had then been given or waived;
but it was not so marked.

If the plaintiffs were desirous that the cause should have been
heard on bill and answer, it was their duty, by the express terms of
the rule, to give notice. This was not done, and we do not perceive
why the defendants’ counsel, in the absence of the required entry
on the docket, or of any “mnotice of a hearing at the next term on
bill and answer”’ could reasonably presume that a hearing would
be expected.

In the English practice notice is to be given of the filing of the
replication “to the solicitors of all the defendants to whose answer
the replication applies.” 2 Dan. Ch. Pr. 969. To the same effect
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as our own rule was that of Massachusetts. Met. Dig. 90 Chan-
cery. Rule 7. Bill dismissed from the law docket.

Currive, WarToN, DickERSON, Barrows, and Daxrorrs, JJ.,
concurred,

J. 4 E. M. Rand, for the complainants.

P. Barnes and Howard ¢ Cleaves, for the respondents.

Hexry O’DonnELL vs. Dominie O’DoNNELL.

One son cannot recover in assumpsit against another, his distributive share of
money left by their father at the tinre of his decease in the possession of their
mother, and by her delivered to the defendant, who appropriated it to his own
use.

Ox EXCEPTIONS to the ruling of Goddard, J., of the superior

court for this county, who tried the case without the intervention of
" a jury, but whose ruling in matters of law was subject to excep-
tions. .

Assumpsit for money had and received. The plaintiff claimed
to recover $1100 wages and prize-money as seaman of the United
States steamer De Soto, alleged to have been received by the de-
fendant in May, 1864. The Judge found the facts against the plain-
tiff.  The plaintiff also claims to recover for savings intrusted to the

, defendant, which was found against the plaintiff on the facts.

It appeared that the plaintiff and defendant are brothers ; that
their father died in December, 1856, having left $450 in gold
in possession of their mother; that she kept it until November,
1860, when she delivered it to the defendant who converted it into
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currency and then paid the currency toward a homestead ; that the
parties have a sister living.

The judge ruled, as matter of law, that the action was not
maintainable upon the foregoing facts. And the plaintiff alleged
exceptions. '

Deane § B. D. Verrill, for the plaintiff, cited Gray v. Farmer,
55 Maine, 487 ; Hearne v. Hearne, 55 Maine, 445 ; Frye v. South-
ard, 54 Maine, 147 ; Hall v. Marston, 17 Mass. 576 ; 2 Greenl. on
Ev. §§ 117, 120, 121.

I W. Parker, for the defendant. , ’

Arrreron, C. J . The plaintiff and defendant are brothers.
Their mother is still living. Their father died some years ago,
leaving four hundred and fifty dollars in gold in their mother’s
hands. This she gave to the defendant, who appropriated it to his
own use, without taking out letters of administration.

The plaintiff seeks to recover in this suit his distributive share of
his father’s estate. The action is not maintainable.

The defendant, if he has sold or embezzled any of the goods or
effects of his father ¢ before taking out letters testamentary or of
administration thereon, and giving bond accordingly,” is ¢ liable -
to the actions of the creditors and other persons aggrieved, as an
executor in his own wrong, and also to the rightful executor or ad-
ministrator for the full value of the goods or effects of the deceased
taken by him, and for all damages caused by his acts to said estate,”
&e. R. S. 1857, c. 64,.§ 32. He may likewise be cited to appear
before the judge of probate upon complaint of any executor, admin-
istrator, heir, legatee, creditor, or person interested in the estate, to
be examined on oath in relation thereto. § 55. By the Act of 1859,
c. 113, «if one conceals, embezzles, or carries away ” any of the
money, goods, or effects of the deceased, or aids others in so doing,
he may be cited before the probate court, and be imprisoned if he
refuses to appear or submit to examination. He is at the same time
made liable to any injured party, in an action of the case, for all the
damage, expenses, and charges arising from such refusal.

VOL. LVIIL 3
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If the plaintiff, without taking out letters of administration, were
to divide with the defendant the goods and effects wrongfully em-
bezzled by the defendant, he would be an executor in his own wrong,
and subject to all the liabilities of such wrongful executorship. He
brings this suit to place himself in that position. The court cannot
aid him in such attempt. The plaintiff, if he wishes to have the
estate of his father administered upon in due course of law, must
take out letters of administration, if his mother declines taking upon
herself that trust. If the plaintiff were to recover, the judgment
would be no bar to an action by the creditor, or by the executor or
administrator. '

There are other causes of action set forth in the plaintiff’s writ,
but the presiding judge negatived their existence, and his conclu-
sions as to matters of fact are not the subject of exceptions.

Exceptions overruled.

Currine, WarTon, DickErsoN, BaARrows, and DaxrorrH, JJ.,
concurred.

Moses G. PatmEr & another vs. Wirtiam P. MERRILL, appellant.

After proceeding to trial and becoming nonsuited, the plaintiff cannot, of his own
motion, suggest the bankruptey of the defendant,-and avoid the payment of
costs, by striking the bankrupt defendant’s name from the suit.

O~ ExcepTIONS to thte ruling of Goddard, J., of the superior
court, for Cumberland county.

AssumpsiT, on an account annexed, commenced in the municipal
court and by appeal entered in the superior court, where it was
tried by the judge without the intervention of a jury, subject to
exceptions in matters of law.

At the trial, after the plaintiff had given his own testimony, a
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nonsuit was ordered, on motion of the defendant; to which ruling
the plaintiff’ alleged exceptions.

After the exceptions were allowed, the plaintiff filed a written
motion “for leave to strike from said suit the name of William P.
Merrill (defendant), without costs,” because he says the said de-
fendant did, on the 81st day of Dec., 1868, file his petition in bank-
ruptey, in the U. S. district court for the district of Maine.

Previous to the hearing on the motion, the defendant’s assignee
appeared and claimed to prosecute.

The judge granted the motion, and struck the name of the de-
fendant from the case without costs; to which ruling the defendant
alleged exceptions.

Howard § Cleaves, for the defendant.
Percival Bonney, for the plaintiff, contended

That the action was *pending,” and was of “such a character
as would be discharged by bankrupt’s certificate,” within the mean-
ing of the public laws of 1868, ¢. 157. ¢ When it shall appear”
means whenever, during the pending of the suit, and to whomso-
ever it shall be made to appear on the docket of the court, that the
defendant has become a bankrupt, the plaintiff may discontinue
without costs.

The appearance of the assignee changed nothing, so far as ¢..157
is concerned, but simply made the bankruptcy of the defendant more
clearly to “appear.” The plaintiff discontinued before the appear-
ance of the assignee.

The judge had no discretion in the premises, the discretion being
confined to the plaintiff, who “may ” strike the ¢ bankrupt defend-
ant’s name from the suit . . . without costs.”

Section 16, c¢. 176 of the U. S. bankrupt act of 1867, applies
only to actions commenced by the bankrupt prior to adjudication in
bankruptcy, ¢for the recovery of a debt, or other thing, which
might or ought to pass to the assignee,” and not to actions against
the bankrupt for the recovery of a debt from him.

The State law has full jurisdiction over the subject of costs in
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such cases, they not being assets until so declared by judgment of
court. Costs do not vest in either party until final judgment. By
the nonsuit, no right to recover costs became vested in the defend-
ant or his assignee. Fales v. Stone, 9 Met. 316.  Costs being the
creature of the statute, the legislature can take them away. Ori-
ental Bank v. Freeze, 18 Maine, 109.

ApprErox, C. J. The plaintiff, after proceeding to trial, was
nonsuited upon his own showing, by the presiding justice.

By the U. S. bankrupt act, approved March 2, 1867, c. 176, § 21,
when the bankrupt has filed his petition in bankruptey, and there
are suits pending against him, “no creditor whose debt is provable
under this act shall be allowed to prosecute to final judgment any
suit at law or in equity therefor against the bankrupt, until the
question of the debtor’s discharge shall have been determined : and
any such suit or proceeding shall, upon the application of the bank-
rupt, be stayed to await the determination of the court in bank-
ruptey, on the question of his discharge, provided,” &c., &c. The
provisos have no bearing upon the question under consideration.

By the public laws of 1868, c. 157, it is provided that In all
actions pending in any court, or before any justice of the peace, for -
the recovery of any debt provable in bankruptcy, or of a character
such as would be discharged by bankrupt’s certificate, when it shall
appear that the defendant, or any one of the defendants, has filed
his petition in bankruptey, either before or after the commencement
of the suit, the action shall be continued until the proceedings in
bankruptcy are closed, unless the plaintiff shall thereupon strike
such bankrupt defendant’s name from the suit, which he may do
without costs, &e.” ‘

It must be presumed that at the time of trial it did not appear of
record that the defendant had filed his petition, else, in accordance
with the statutes of the United States and of this State, the action
would have been continued.

After proceeding to trial and being nonsuited, the plaintiff of his
own motion informs the court that the defendant had previously
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filed his petition in bankruptcy, and seeks to avoid the payment of
costs by striking the defendant’s name from the suit. Can he
legally do this?

The suggestion of bankruptcy is one to be made by the bankrupt.
The continuance, by the bankrupt law, is to be granted “upon the
application of the bankrupt.” The plea of a discharge in bank-
ruptcy is a personal one, which the defendant may make or not at
his own election. If the defendant declines relying upon the priv-
ileges granted by the statute, the cause proceeds to trial. If judg-
ment is rendered against him it is a valid judgment, and is unaffected

day

by his discharge, which refers to debts existing * on the
of , on which day the petition for adjudication was filed.”
U. S. bankrupt law, § 32. A judgment, recovered after the peti-
tion has been filed, and the defendant adjudged a bankrupt, cannot
be proved as a debt against such bankrupt, and is not discharged.
Pikev. MeDonald, 32 Maine, 418 ; Uran v. Houdlette, 36 Maine, 15.

The plaintiff has no more right to suggest the bankruptey of the

defendant than he has to plead his certificate of discharge if he
obtains one. He can no more file one plea for him than another.
The defendant is the judge of his own defense. The suggestion of
bankruptey is not like the suggestion of the death of a party. In
that case no valid judgment can be rendered against the deceased.
But notwithstanding the defendant’s bankruptcy, a valid judgment
can be rendered against him, unless he avails himself of the pro-
ceedings in bankruptcy. The very language of the statute of
Maine indicates that the law is as above stated. ¢ When it shall
appear that the defendant, or any one of the defendants, has filed
his petition in bankruptcy, either before or after the commencement
of the suit, the action shall be continued until the proceedings in
bankruptcy are closed, unless the plaintiff shall thereupon strike
such bankrupt defendant’s name from the suit;” that is, after it is
made so to appear by the defendant to the court. Further, the act
of congress expressly provides that the continuance shall be had
“upon the application of the bankrupt.” It would be a strange
course of proceedings, and as inequitable as strange, if’ a defendant
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with a perfect defense was to be deprived of his costs by reason
of a defeated plaintiff making for him a suggestion or a plea of
which he declined availing himself, for the purpose of ousting
him of the costs to which he was justly entitled. If the defendant
did not choose to rely on the defense which the bankrupt law
affords, the plaintiff, because he has a bad case, cannot compel him
to do it.

Upon the facts, as from the report we understand them to be, the
ruling of the presiding justice was erroneous.

Lzceptions sustained.

Curring, DickErsox, BArRrows, DaxrorTH, aAND Tarrry, JJ.,
concurred.

STATE oF MAINE vs. MARGARET KIRBY.

In the trial of an indictment founded on the first clause of § 7, c. 124 of the R. 8.,
the accused will be entitled to an acquittal if it be made to appear that the
child was born dead.

Ox EXCEPTIONS to the pro forma rulings of Goddard, J., of the
superior court for the county of Cumberland. ‘

InprerMENT founded on the first clause of revised statutes, c.
124, § 7.

It was proved that respondent was delivered in secret of a still-
born full-grown child, March 15, 1869, at Portland, which, if born
alive, would have been a bastard, and concealed the same by throw-
ing it immediately and secretly into a privy vault belonging to
Martin Tighe, in Portland, where it was discovered some time after,
on the same day, by a boy, who reported the fact to the police, who
removed it and caused a coroner’s inquest to be held upon it, in
consequence of which concealment it was not known for several
hours whether it was.born dead, or was born alive and was mur-
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dered ; but the testimony of the physicians upon the inquest and
on the trial showed that the child had been dead, and decomposition
had commenced previous to birth. There was no evidence that
the death of the child before its birth was occasioned by any volun-
tary act of respondent. Her counsel requested the presiding justice
to instruct the jury that, it having been conceded by the govern-
ment that the child was born dead, respondent could not be con-
victed of the offense charged. But the presiding judge declined to
give the requested instruction, and instructed the jury pro Sorma
that, by reason of her concealment of the death of her child, it was
not known for some time after the discovery of its body whether it
was born dead, or was born alive and was murdered, even though
that time might not be long, the fact that it was afterwards known
that the child was born dead would not relieve the respondent from
the penalties of the statute, provided she had been willingly deliv-
ered in secret of said child, and said child would have been a
bastard if it had been born alive, and she knew of its death and
concealed the same.

The jury returned a verdict of guilty, and the respondent alleged
exceptions.

J. H. Williams, for the respondent.

N. Webb, county attorney, contra.

Taprey, J. This is an indictment under the first clause of § 7
of c. 124, of the revised statutes, which provides that ¢if any
woman is willingly delivered in secret of the issue of her body,
which would be a bastard if born alive, and conceals the death
thereof, so that it is not known whether it was born dead or alive,
and was murdered, she shall be punished by imprisonment not more
than three years, or by fine not exceeding one hundred dollars.”

Tt was proved that the prisoner was delivered in secret of such
issue, still born, and concealed the same by throwing it into a vault,
where it was discovered the same day and examined by inquest,
when it appeared the child had been dead several days before the
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birth. These facts being proved, the prisoner contended she was
entitled to a verdict of not guilty, but the presiding judge ruled
otherwise.

1. The act applies to such issue of the body as was or would have
been if born alive, a bastard, viz., issue begotten and born out of
wedlock.

2. The offense consists in willingly being delivered of such issue
in secret, and concealing the death of it, *“so that it is not known
whether it was born dead, or alive and was murdered.”

Any other concealment is not within the prohibition of the
statute. It must be effectual to this end.

It is contended by the government that there being some appre-
ciable time between the concealment of the body and the discovery
of the fact that it was dead and born dead, the offense was complete
under the statute.

On the other hand it is contended that the fact that the discovery
was made that the child was born dead, upon the same day of the
concealment, and before these proceedings were instituted, consti-
tute a defense, and entitle her to an acquittal; that the phrase «is
not known ” means “is not known at any time,” instead of is not
known at a particular period of time before trial.

The difference between counsel upon the construction of this
sentence is of vital importance to the prisoner in this case. To what
period of time then does the word “is” refer?

Tracing the statute back to 1696, we then find a provincial
statute in these words :

 Whereas many lewd women that have been delivered of bastard
children, to avoid their shame and to escape punishment, do secret-
ly bury or conceal the death of their children, and after, if the
child be found dead, the said women do allege that the said child
was born dead, whereas it falleth out sometimes (although hardly
it is to be proved) that the said child or children were murdered
by the said women, their lewd mothers, or by their assent or pro-
curement; Be it therefore enacted,” &c., “that if any woman be
delivered of any issue of her body, male or female, which if it
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were born alive should by law be a bastard, and that she endeavor
privately, either by drowning or secret burying thereof, or any
other way, either by herself or the procuring of others, so to con-
ceal the death thereof, that it may not come to light whether it were
born alive or not but be concealed, in every such case the mother
so offending shall suffer death as in case of murder, except such
mother can make proof by one witness at least that the child whose
death was by her so intended to be concealed was born dead.”
An. Chrs. & Laws, Mass. Bay, ¢. 88.

Under this act it will be seen that the act of concealment must
have been an effectual one; “so . . . that it may not come to
light, . . . but be concealed.” That is such a concealment that
it does not come to light but is concealed, whether the child was
born dead, or alive and murdered; and even then if such mother
“make proof by one witness at least that the child was born dead,”
she suffers no penalty.

If the proof of this fact by her entitled her to an acquittal, it
would be a strange anomaly of the law if the same proof introduced
by the prosecution did not produce the same results.

It is quite apparent that proof adduced at the trial that the child
was born dead would, under this act, entitle the mother to an
acquittal.

The causes which led to the passage of the act are recited in the
preamble. The birth and death of the child could be proved, but
the fact that it was or was not born alive in many cases could not
be proved, by reason of the concealment of the fact by the mother.
Her efforts to conceal the birth and death of the child would oftener
prove unsuccessful, than her efforts to conceal the fact that it was
born alive and murdered; hence under this statute whenever it
appeared that such issue had been born and was dead, and the fact
whether born dead or alive was effectually concealed by her acts,
she was held responsible for its murder unless she could relieve her-
self by proof from one witness at least.

While the gist of the offense consists in the concealment of
the death of the child, it is such a concealment as prevents
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its being known that the child was born dead, or alive ‘and was
murdered.

As soon as these facts are made apparent, the futility of the effort
to conceal is made apparent.

As before remarked, proof under this act that the child was born
dead, entitled the mother to an acquittal, whether introduced by the
prosecution or by the prisoner. If introduced by the prosecution
the case failed, because it then appeared that the attempted con-
cealment had been unsuccessful.

If introduced by the mother she was acquitted, because the law
in its mercy allowed her to remove the veil of concealment and
discharge herself from the crime of infanticide and murder. The
fact sought was, has there been a murder committed ?

The law said simply this, ““issue has been born; that issue is
now dead; whether it died before or after birth you are now con-
cealing from us, therefore we hold you responsible for its death.”

In 1785 a similar act was passed by the general court of Massa-
chusetts, preceded by a similar preamble.

The first section provided for the punishment of a woman who
should conceal her pregnancy, and be delivered in secret of such
issue.

The second provided that “if any woman shall endeavor private-
ly, either by herself or the procurement of others, to conceal the
death of such issue of her body, which if it were born alive would
by law be a bastard, so that it may not come to light whether it was
born alive or not, or whether it was murdered or not, in every such
case the mother so offending shall be set on the gallows with a rope
about her neck for the space of one hour, and be further punished
by being bound to the good behavior, at the discretion of the court.”

The third section provided that these offenses might be embraced
in an indictinent for murder, and the verdict rendered as the proofs
should require. 1 Laws of Mass. 222.

This act was copied into the acts of 1821 passed in this State,
except so far as the modes of punishment were provided. Laws of

Maine, c. 2, §§ 9, 10, 11.
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As in the former statute the concealment must be such *that it
may not come to light whether it was born alive or not, or whether
it was murdered or not.” The term *may not come to light” is
the same phrase that is used in the statute of 1696, and is, we ap-
prehend, another mode of expressing the idea *does not come to
light.” It is quite clear this is its signification in the former statute,
and we see no evidence of design to change it in this.

In the revision of our statutes in 1841, it was provided * that if
any woman shall willingly be delivered in secret of any issue of her
body, which if born alive would be a bastard, and shall conceal the
same, so that it may not be known whether it was born alive or not,
or was murdered or not, she shall be punished,” &c. (c. 160, § 11),
and “in the indictment against a woman for the murder of her
infant bastard child, she may also be charged with the offense de-
scribed in the preceding sections; and if the jury on trial acquit
her of the charge of murder, and find her guilty of the other of-
fense, sentence shall be awarded against her for the same.” c. 160,
§12.

These sections are incorporated into one in the present revision
(c. 124, § T), making no material alteration excepting changing the
word “may” to ‘is,” reading *so that it is not known,” &c.

It will be perceived that in all the statutes from 1696 down, the
concealment must be such ¢ that it may (is) not be known,” &c.
This is a uniform provision in all of them, and the important in-
quiry in the case at the bar, namely, to what time does is refer to,
we think is made more apparent by the light afforded by those
statutes.

It is contended that “is not known” is fully met by any appre-
ciable time during which there is a concealment and such ignorance
of the fact. This is literally true ; so it may be said if the fact be
discovered at later period of time, it is not true. In the case at bar
it was literally true for an hour or more it may be, but in an hour
after, it was not true, and has not been true since, and *ds” not
now true. .

The great end to be accomplished was the prevention and pun-
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ishment of child-murder. As there would in many cases be great
doubt whether in fact there was murder, if it appeared upon trial
there were such doubts that the prisoner could not be convicted,
she was not allowed to go unpunished, if these doubts were occa-
sioned by her own machinations. If, however, all doubts were
removed by proof that no offense had been committed, there was
no occasion to punish. The act of 1696 required this to be proved
by at least one witness when offered in defense. None of the acts
since have limited the proofs, but have left it to be proved as any
other fact by circumstantial eviden'ce or otherwise.

Upon a careful consideration of the statute and its antecedents,
we think the phrase “so that it is not known” means so that it is
not known at any time past or present.

To hold otherwise would be to very essentially change the act
since its origin, and involve the case in many intricacies and
embarrassments. '

Inquiry would at once arise, how soon must the mother make
public the fact? How shall she make public the fact? Is her own
declaration sufficient, or must she make an exhibition of the body ?
If she must make an exhibition of the body, to whom must she
make it? To some person who can tell whether it was *born
dead, or alive and was murdered,” or may she exhibit it to some
person who cannot tell these facts by examination? In fine, must
she exhibit it at all, or say a single word about it until called upon for
explanation?  May she not wait until investigation is set on foot,
and then state the facts? What good can come of publicity until
investigation is desired ?  'Who shall call upon her and require her
explanation ?  Must she answer the first over-curious, meddlesome,
inquisitive scandal-monger, or be subjected to the penalty, or may
she decline answering until some officer of the law shall require of
her an answer? Or suppose she does conceal for a time, but before
any knowledge of the birth of the child reaches any one she re-
pents and immediately discovers the truth, has she then become
liable to the penalty? Was the offense complete during such time
as she alone knew of the birth, so that subsequent information by
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her would not save the penalty ? A great variety of cases may be
supposed which will indicate some of the embarrassments attendant
upon a construction which will carry the act beyond its manifest
scope in its original form.

We think the exceptions should be sustained.

Arrrerox, C. J., Curring, DickersoN, Barrows, and Dax-
FORTH, JJ., concurred.

Cuarirs F. H. Mo~xTINE vs. CHARLES DEAKE.

In cases tried by the justice of the superior court without the intervention of a
jury, his finding in matters of fact is conclusive upon the parties.

‘When answers to questions are favorable, and notinjurious to the party objecting
thereto, his exceptions to their admission will be overruled.

O~ EXCEPTIONS to the ruling of Goddard, J., of the superior
court, for the county of Cumberland.

AssumpsiT on account annexed, entered at the September term,
and tried at the October term, 1868, by the justice, without the
intervention of a jury, subject to exceptions in matters of law.

- Justice Goddard found as a matter of fact that the defendant, in
Sept., 1866, employed the plaintiff to dredge mud at the former’s
wharf, in Portland, at thirty cents a yard; that he dredged six
hundred and sixty-six yards; that the defendant paid the plaintiff
$200 Sept. 12, 1868 ; and that nothing is due the plaintiff from the
defendant. _

The writ showed an assignment of the amount claimed to L. D.
M. Sweat, April 4, 1868.

During the trial the defendant asked the plaintiff, on cross-exam-
ination, “What was the consideration for which you made the
assignment to Sweat ?”’ which question, though seasonably objected
to, the plaintiff was permitted to answer; whereupon the witness
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answered,—* he had done business for me.” He was then asked,
“ What was the reason you assigned the claim to Sweat?”” which,
though seasonably objected to, was admitted; and the witness
thereupon answered, *“I was owing him.”

The presiding justice found that the defendant did not promise.
Thereupon the plaintiff filed a motion that the finding be set aside
and a new trial granted, for the alleged reasons that (1) it was
against law ; (2) it was against evidence ; and (3) it was manifestly
against the weight of the evidence.

A report of the evidence having been prepared by the plaintiff
and presented to the justice for his certificate, he ruled as matter of
law that he had no authority to certify the same.

To this ruling, together with those admitting the evidence men-
tioned, the plaintiff alleged exceptions.

L. D. M. Sweat, for the plaintiff.
P. Barnes, for the defendant.

Arprierox, C. J. Inasmuch as the answers were favorable to
the party excepting rather than otherwise, and at any rate were
not injurious to him, it is unnecessary to consider or discuss the
propriety of the questions proposed.

By the act establishing the superior court for the county of
Cumberland, approved Feb. 14, 1868, c. 151, § 6, when a jury is
not demanded by either party, all other cases except appeals shall
be tried by the justice without the intervention of ajury, subject
to exceptions in matters of law, in term time, or, if parties desire,
at chambers.” It is no part of his duty to report the evidence, for
no appeal is given from his judgment as to the facts. He should
therefore state the facts as he finds them proved, not the contradic-
tory statements of opposing witnesses. He should merely find the
facts, as in the case of a special verdict by a jury. To the facts as
found by him it is his duty to apply the law. To his rulings in
matters of law, the party aggrieved may file exceptions.

The motions for a new trial which by § 7 are to be heard and
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determined by the law court, are those only in which there has been
a trial by a jury.
' Exceptions overruled.

‘Warron, DickersoN, BaArrows, DanrortH, and Tarrey, JJ.,
concurred.

ABEL SAwWYER & another vs. GEorRGE W. PARKER.

To authorize the court to declare a chattel mortgage, not stamped as required by
the U. S. Stat. of 1866, c. 184, § 9, to be “invalid and of no effect,” it must
affirmatively appear that the omission was the result of an “intent to evade”
the statute.

A chattel mortgage was executed Oct. 4, 1867, insufficiently stamped, and re-
corded. On the 16th of the same month the mortgaged chattels were attached
by the creditors of the mortgager. On the 25th following, the mortgage was
re-stamped by the collector, and the record corrected Jan. 30, 1869. In replevin
by the mortgager. Held, that in the absence of evidence that the omission to
properly stamp the mortgage in accordance with c. 184, § 9, wasthe result of an
“jntent to evade” the statute, the mortgage was deemed valid, and that the
attachment was invalid, although made before the mortgage was re-stamped

ON REPORT.

REepLEVIN for a kiln of brick. Writ dated Oct. 26, 1867. Plea,
general issue and joinder, with a brief statement justifying the
taking as sheriff of the county, by virtue of certain writs of attach-
ment against one Vital Cassant, whose property the bricks were
alleged to be. .

The plaintiffs introduced a mortgage of the bricks in controversy,
from Vital Cassant to themselves, reciting a consideration of eight
hundred dollars. It appeared that when the mortgage was executed
and recorded, it bore a single fifty cent United States internal rev-
enue stamp. A certificate of the following tenor was written upon
the mortgage, and dated Oct. 25, 1867, viz. :

« Having been made satisfied by the affidavit of James O’Donnell,
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Esq., that the omission to place the proper stamp upon the instrument
at the time it was signed was accidental, and without intention to
defraud the government, I have placed the proper stamp thereon.
Nare’s J. Mriiirer,
OOZlector of Int. Rev , Ist Dist., Maine.”

This certificate was noted on the mortgage record, J an. 30, 1869.

It also appeared that the defendant was, Oct. on 22 1867, duly
served with a written statement of the plaintiffs’ claim under the
mortgage, with a request to pay the claim or release the attachment.

It also appeared that the plaintiffs took possession of the bricks on
the day following the execution of the mortgage, and retained the
same until the attachment, when a keeper was placed over the bricks
by the defendant.

The defendant established the facts alleged in his brief statement.

After the testimony was all in, the case was withdrawn from the
Jury, continued on report, with an agreement that the full court
might enter such judgment as the law and facts would warrant.

Howard 4 Cleaves, for the plaintiffs, cited Wolfe v. Dorr, 24
Maine, 104 ; Smith v. Smith, 24 Maine, 555. On the question of
stamping, Carpenter v. Snelling, 97 Mass. 455; Hunter v. Cobb,
1 Bush. (Ken.), 239; U. S. Rev. act of 1867, § 158; 4 Am. Law
Register, 5715 Tripp v. Bishop, 56 Penn. 430; Beebe v. Hutton,
47 Barb.; Am. Law Reg. March, 1869; 5 Am. Law Reg. 241.

Shepley ¢ Strout, and C. P. Mattocks, for the defendant, con-
tended that

The rights acquired under the attachment could not be disturbed
by the subsequent stamping of the mortgage. U. S. statute of 1866,
c. 184, § 9. The case is distinguished from Dudley v. Wells, 55
Maine, 145, decided under U. S. statute of 1865, c. 78, § 158, which
did not protect subsequently accruing rights of innocent third
parties, as does the last clause of c. 184, § 9. Tobey v. Chipman,
13 Allen, 127.

DickersoN, J.  The stamp put upon the mortgage before it was
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recorded was insufficient, but the requisite stamp was affixed to it
by the collector of the revenue for the district, after it was recorded,
and the attachment of the mortgaged goods had been made. Act
of congress of July 13, 1866, § 9.

We have decided that the act of congress of March 3, 1865, c.
78, § 158, does not make an unstamped instrument which requires
a stamp ‘““invalid and of no effect,” unless there is an “intent to
evade the provisions of the act;” and that such intent must be
made to appear affirmatively, or the instrument will be held valid.
Dudley v. Wells, 55 Me. 145.

The language of the act amendatory of the act of 1865, ap-
proved July 13, 1866, upon this point, is identical with that of the
act of 1865,

In the case at bar there is not only no evidence of an intent to
evade the provisions of the act of congress, but the fact that the
requisite stamp was subsequently affixed by the collector, negatives
such intent. :

Under these circumstances it becomes immaterial whether the
creditors of the mortgager attached the mortgaged property between
the time of the execution and delivery of the mortgage, and the

- affixing of the requisite stamp, as the instrument was valid without
that stamp.

The last clause of the act of congress of 1866, amendatory or
§ 158 of the act of 1865, relates to the stamping of the instrument

*by the collector, and does not render an unstamped instrument
invalid whensthere was no “intent to evade the act of congress ”’
by omitting to affix the proper stamp to it.

The mortgage was duly executed and recorded, and, besides, the
plaintiff held possession of the goods replevied at the time of the
attachment. Judgment for the plaintiff.

Arrreron, C. J.; CurriNe, and Daxrortr, JJ., concurred.
Barrows and Tarrey, JJ ., concurred in the result.

VOL. LVIL 4
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Ax~a T. JoxEs, guardian, in certiorari, vs. Crry oF PORTLAND.

By § 9 of the charter of the city of Portland, the city council have exclusive au-
thority, through a committee therein mentioned, to lay out, alter, or discon-
tinue any and all streets in the city, without petition therefor.

A notice, duly published, reciting a petition, praying that a ‘‘survey be made of
the westerly portion of Congress street, with reference to straightening and
otherwise improving said street,”'and designating the time and place, when
and where the committee will meet the parties interested, and “will adjudge
and determine whether the public convenience requires said street to be laid
out,” is sufficient. ‘

The report of the committee need not contain a detailed recital of the mnotice
given.

The “ westerly part of Congress street” is sufficiently definite.

CERTIORARL.

The writ and the return thereon, containing the petition of
Royal R. Burnham and others; notice ordered upon the petition
by the committee on laying out new streets ; and the return of the
committee made up the case.

The petition, signed by Royal R. Burnham and nine others, ad-
dressed to the mayor, aldermen, and city council of Portland, and
dated April 16, 1866, was of the following tenor :

« The undersigned, owners of real estate on the street named
below, do most respectfully petition that a survey be made of the
westerly portion of Congress street, with reference to straightening
and otherwise improving said street.” .

The notice, dated May 10, 1866, and signed by six persons
styling themselves *committee on laying out new streets,” after
reciting the petition and reference of the same, on May T, 1866, by
the city council to the committee, continues as follows:

« Therefore, notice is hereby given to all parties interested, that
the joint standing committee of the city council on laying out new
streets, will meet to hear the parties and view the proposed way,
on May 21, 1866, at four o'clock, P. M., at the junction of said
Congress street with Portland street, and will then and there pro-

.
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ceed to adjudge and determine whether the public convenience
requires said street or way to be laid.”

So much of the return of the committee as is essential is as
follows:

*“The undersigned joint standing committee on laying out new
streets, to whom was referred by the city council on the 16th day
of April, a. . 1866, the petition of Royal R. Burnham and others,
praying that a survey may be made of the westerly portion of Con-
gress street, with reference to straightening and otherwise improving
said street, have attended to that duty, and now report to the city
council thereon as follows, viz. :

“Said committee gave due and legal notice to all parties interested
therein, of the time and place where they would meet to view the
proposed public way and hear the parties, by causing an advertise-
ment thereof to be published in two daily papers printed in Port-
land, viz.: Portland Daily Press and Portland Eastern Argus, for
one week at least previous to the time appointed therefor; and hav-
ing met pursuant to said published notices at the Jjunction of Congress
with Portland street, the place of beginning, on the 21st day of May,
at 4 o’clock in the afternoon, a. p. 1866, and having personally ex-
amined the way proposed, and heard all the parties interested
therein, said committee did thereupon determine and adjudge that
the public convenience and the necessities of the city required that
said street or public way should be laid out and straightened as
proposed, and accordingly we proceeded to lay out and did lay
out,” &c.

Symonds & Libbey, for the plaintiff.

I. That the record does not set forth what notice was given of
the meeting of the committee to view the way, but assumes to deter-
mine that due and sufficient notice was given. The notice actually
given should appear, and the court will then determine whether it is
legal or not. Lancaster v. Pope, 1 Mass. 86.

As in levy upon real estate, general averment that notice was
given according to law is insufficient. Dawis v. Maynard, 9 Mass.
242.  Wellington v. Gale, 13 Mass. 483,
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II. That the notice actually given was insufficient.

(1) Because the description of the street proposed to be located
was wholly indefinite. The only description is ¢ the westerly por-
tion of Congress street,” a street three miles long. ' .

There should be a description by courses and distances, else the
notice gives no information to parties interested.

Compare the notice required to be given in similar cases by the
county commissioners. R.S. c. 18, 8§ 1 and 2.

(2) Because it did not appear by the notice that final action was
then to be taken in locating the street. The petition was only “that a
survey be made.” The only action of the city council was to refer
that petition to the committee, and the committee had no authority
under that vote to locate a street. The city council must initiate ac-
tion. The committee cannot do it. City Charter, Sect. 9. And
the notice which they gave did not indicate an intention to do more
than to act upon the petition referred to them. 1t was no notice to
the public that a street was to be located or altered.

See, generally, Dyer in Certiorari v. Lowell, 33 Maine, 260.
When the writ of certiorari has been issued, there is no discretion
in the court. If errors appear the record must be quashed.

Nathan Cleaves, city solicitor, for the defendants.

ApprEroy, C. J.  The issuing or the refusing to issue a writ of
certiorari upon petition therefor, is a matter of judicial discretion.
The rights of the parties are usually determined upon the hear-
ing in the petition. If the alleged errors of record are purely
technical, the court will not interfere. In the case before us, the
writ was allowed to issue without any hearing on the petition.

The errors alleged to exist relate to the proceeding of the de-
fendants in laying out and straightening Congress street. The writ
requires the production of the record of the location, alteration, and
laying out of the westerly portion of Congress street made in pur-
suance of the petition of Royal R. Burnham and others, dated April
16, 1866, and contained in the report of the joint standing commit-
tee of the city council, called the committee on laying out new
streets, and the notices given by said committee of the time and
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place of their proposed proceedings in relation to said petition, &c.
These papers are all before us at the instance of the plaintiff.

By the charter of the city of Portland, § 9, the city council
“have exclusive authority to lay out, alter, or discontinue any and
all streets or public ways in the city of Portland, without petition
therefor, and as far as extreme low-water mark.”

By the same section *“a joint standing committee of the two
boards shall be appointed, whose duty it shall be to lay out, alter,
widen, or discontinue any street or way in said city, first giving no-
tice of the time and place of their proceeding to all parties inter-
ested, by an advertisement in two daily papers, printed in Portland,
for at least one week previous to the time appointed.”

The notice, as appears by the return of the defendants, recites a
petition to lay out and re-run the westerly portion of Congress
street, with reference to straightening the lines of said street, and
designates the time and place where and when the joint standing
committee will meet the parties interested, and will adjudge and de-
termine whether the public convenience requires said street or way
to be laid out.

It would seem that there could be no misunderstanding as to the
meaning of this.

The return of the committeé recites the petition for straighten-
ing and otherwise improving'the westerly portion of Congress street,
and states that said committee *gave due and legal notice to all
parties interested therein of the time and place when they would
meet to view the proposed public way, and hear the parties, by
causing an advertisement thereof to be published in two daily pa-
pers in Portland, viz.: Portland Daily Press and Portland Eastern
Argus, for one week at least previous to the time appointed there-
for,” &e. ‘

The notice was published in the daily papers as required by § 9.
It gave the time and place of hearing, and the purpose and object
of the meeting. It was not necessary that the notice should be re-
cited in the return. But by comparing one part with another, it
appears that it contained the necessary facts. As the notice given
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is, at the instance of the plaintiff, produced, and made part of the
case, we think the record sufficiently discloses that it was a legal
one. '

Tt is objected that the description of the street is too indefinite.
“ The westerly part of Congress street’ is the part of the street to
be straightened and altered. The street is definite. It is not
denied there is such a street well defined and legally established.
The westerly portion thereof must mean the westerly half of the
street, and that is sufficiently clear and definite.

The action of the city council may be had without petition. The
petition therefor could do no harm. The notice was to “re-run the
westerly portion of Congress street with reference to straightening
the lines of the street.” The notice gave to parties interested the
purpose and object of their meeting. At this meeting, they adjudi-
cated * that public convenience and the necessities of the city re-
quired that the said street or public way should be laid out and
straightened,” &c. The adjudication was upon the subject-matter
for which the committee met.

Proceedings of the city government affirmed.

W artoN, DickERsoN, BarRrows, and DaxrorTH, JJ., concurred.
TarLEyY, J., concurred in the result.

A

Weston F. MiLLikex & others vs. GEORGE WARREN & others.

At common law, a vender of goods has a lien thereon, so long as they remain in
his possession unpaid for according to the terms of the sale,

If the vendee give his negotiable promissory note, payable on time, for the pur-
chase-money, and then become insolvent while the goods yet continue in the
possession of the vender, the latter may retain them until the price be paid,
provided the note remain unnegotiated in his possession, so that it may be sur-
rendered on discharge of the lien.

ON REPORT.
TROVER, for three thousand and twenty-nine bushels of corn.
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The court were to render such judgment as the law and facts
required.
The case is sufficiently stated in the opinion.

Shepley & Strout, for the plaintiffs.

1. The corn was purchased on joint account, and the possession
of the co-tenant was the possession of Bradley, Coolidge & Rogers.
Cushing v. Breed, 14 Allen, 876. Beaumont. Crane, 14 Mass. 400.

2. The corn being stored by a third person, the possession of
such third person was the possession of defendants and Bradley,
Coolidge & Rogers jointly, and no separation of the corn was nec-
essary to pass both title and possession. Hatch v. Bayley, 12 Cush.
29. Tazworth v. Moore, 9 Pick. 347.

8. In either of the above cases no right of stoppage in transitu,
and no lien for the purchase-money remained in the defendants, the
possession as well as the title to the corn vesting in Bradley, Cool-
idge & Rogers, by operation of law, and no separation of the corn
being necessary for this purpose.

4. The defendants had only given their notes to King, Thurlow
& Company for the corn in question; Bradley, Coolidge & Rogers
had given their notes to defendants for the same purpose. Now,
whatever rights King, Thurlow & Co. might have had to retain the
corn for payment of price, the defendants had no such right of
detention.

5. The defendants, by accepting the one hundred dollars tendered
by plaintiffs, became their agents, and cannot now set up a lien for
the non-payment of the notes given for the price of the corn by
Bradley, Coolidge & Rogers.

6. By giving Bradley, Coolidge & Rogers a fixed credit for two
and four months, and taking their notes upon that time, the defend-
ants lose all lien for payment.  Barrett v. Goddard, 3 Mason, 107.
2 Kent’s Com. 677.

The defendants assumed complete and exclusive control of the
corn, and sold it, and are liable to plaintiffs for the value of their
share.



48 WESTERN DISTRICT, 1869.

\ Milliken ». Warren.

N. Webb, for the defendants, cited Parks v. Hale, 2 Pick. 212;
Arnold v. Delano, 4 Cush. 83 ; Blozam v. Saunders, 4 B. & C. 941;
Owenson v. Morse, 6 T. R. 64 ; Townley v. Crump, 4-A. & E. 52;
White v. Wilks, 5 Taunt. 176 ; Wallace v. Breeds, 13 East, 522
Austen v. Craven, 4 Taunt. 644 ; Busk v. Davis, 2 M. & S. 897;
Hodgdon v. Lay, 7 T. R. 446 ; Feise v. Ray, 8 East, 93 ; Newhall
v. Vargas, 13 Maine, 93 ; Dizon v. Y ates, 5 B. & Ad. 813 ; Miles
v. Yorton, 2 Cromp. & M. 512; Gibson v. Carruthers, 8 M. & W.
341; DeWolfe v. Howland, 2 Paine’s C. C. R. 856.

Dickerson, J. Trover, on report. On the 80th day of Oct.,
1866, the defendants, under the firm of S. T. Raymond & Co., pur-
chased a quantity of corn of Messrs. King, Thurlow & Co., giving
their notes in payment therefor, and taking delivery of the key to
the building in Portland where the corn was stored.

The plaintiffs claim that this corn was bought on joint account of
defendants and Messrs. Bradley, Coolidge & Rogers, and that hav-
ing purchased one-half of it for a valuable consideration of the latter
firm, and demanded the sum of the defendants, they are entitled to
maintain this action for that amount.

The defendants deny such joint purchase, and allege that the corn
was bought exclusively on their own account; that they sold the
half in controversy to Bradley, Coolidge & Rogers, taking their
notes therefor on two and four months, without giving any delivery
. of the corn; that Bradley, Coolidge & Rogers have never paid these
notes, but became insolvent Dec, 11, 1866, and that they have a
right to retain the corn until the purchase-money has been paid or
tendered.

It appears from the evidence that the plaintiffs paid Messrs. Brad-
ley, Coolidge & Rogers a valuable consideration for the corn in con-
troversy. In order further to establish that theory of the case, the
plaintiffs rely mainly upon the testimony of Mr. Bradley, the tender
by them of $100 for insurance and storage of the corn, and the
proper transactions between the defendants and Bradley, Coolidge
& Rogers respecting it.  Mr. Bradley, of the firm of Bradley, Cool-
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idge & Rogers, testifies that Mr. Bickford, one of the defendants,
about the 30th day of Oct., 1866, informed his firm ¢ that he knew
of a lot of corn that he could buy, and wanted to know if we would
take half of it at the price, which was $1.80. We told him we
would. He came in and said he had purchased the corn. We told
him to have it insured on our account, one-half of it, and he said he
would.”

While this testimony would seem to indicate a purchase on joint
account, it is by no means irreconcilable with the theory that the
defendants made the original purchase on their own account, and
agreed to sell one-half of the amount to Bradley, Coolidge & Rog-
ers upon the same terms as it was bought. The statement of Bick
ford, as testified to by Bradley, that “he knew of a lot of corn that
he could buy, and wanted to know if we would take half of it;” and
the reply of Bradley, at least, leaves it uncertain whether it was the

understanding of the parties that it was to be a joint purchase, or ‘

whether the defendants were to make the designed purchase, and
Bradley, Coolidge & Rogers were to buy of them.

The tender of the $100 for storage and insurance made by the
plaintiffs to defendants, affords very slight evidence of what the real
transaction was between the defendants and Bradley, Coolidge &
Rogers, as the plaintiffs were not actually cognizant of the facts, but
acted, doubtless, upon information, whether true or false, received
from their venders.

The coincidence as to date and time of payment, between the
notes given by the defendant for the corn, and those received by
them of Bradley, Coolidge & Rogers for one-half of it, is such as
might naturally be expected in any view of the case taken by the
parties. Whether the defendants were in fact joint purchasers with
Bradley, Coolidge & Rogers, or subsequently sold to them, on time,
a part of their own original purchase without any advance, it 1s reas-
onable that they would provide that the notes taken should corre-
spond in date and time of payment with those given by them.

After all, there remains the undisputed fact that the defendants
were alone known to King, Thurlow & Co., as the purchasers of
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the corn; the other fact, also, that Bradley, Coolidge & Rogers
gave their notes to the defendants for half of their purchase, the
refusal of the defendants to receive the $100 tendered, as payment
for storage and insurance, for any such purpose, and the positive
testimony of Bickford that the defendants were exclusively interest-
ed in the original purchase, and that he subsequently sold the corn
in controversy to Bradley, Coolidge & Rogers.

The plaintiffs assumed the burden of proving a purchase of”the
corn on joint account of the defendants and the plaintiffs’ venders; -
and we think the evidence is unsufficient to establish that proposi-
tion.

Tt appears that the plaintiffs’ venders took no delivery, actual or
constructive, of the corn, when they purchased it, and that it has
ever since remained in the possession of the defendants. It further
appears that the notes given to the defendants for the corn sued for,
have never been paid, and that they are still in the hands of the de-
fendants, and have not been negotiated by them. It is also in evi-
dence that the plaintiffs’ venders became insolvent after they
bought the corn of the defendants and before the plaintiffs demand-
ed it of them.

A vender of goods has a lien upon them at common law, so long
as they remain in his possession, and the vender neglects to pay the
price according to the conditions of the sale ; and if the vendee be-
comes insolvent, while the goods are yet in the hands of the vend-
er, the latter may retain them until the price is paid. This rule
of law is applicable, though a negotiable promissory note has been
given for the purchase-money, if it remains in the hands of the vend-
er, and has not been negotiated, so that it may be delivered up on
discharge of the lien. Parks v. Hall, 2 Pick, 211. Arnold v.
Delano, 4 Cush. 41.

Under the circumstances of this case, the plaintiffs’ venders had
no right to a delivery of the corn in controversy, until they had
paid, or tendered payment of the notes given for it; and the plain-
tiffs stand in no more favorable position.

In deciding this case, we have not thought it necessary to deter-
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mine whether the legal consequences claimed by the plaintiffs’ coun-
sel would follow if the corn had been purchased on joint account.
If we have found such purchase, it might have been important to
inquire whether, in view of the insolvency of the plaintiffs’ venders,
and the other undisputed facts in the case, the right of the defend-
ants to retain the corn until it had been paid for, would exist with
equal force as it now does. Judgment for defendants.

ArrreTon, C. J.; Curring, Barrows, DaNrorTH, and Tar-
LEY, JJ., concurred.

ArrrEp RicHARDS & others vs. ALBERT STEPHENSON.

G. acquired title to a specific part of a schooner incumbered by an antecedent
mortgage, and conveyed it, together with another vessel, to the defendant, as
security for his indebtedness to the defendant and to a firm of which the de-
fendant was a member. Subsequently, and at G.’s request, the defendant con-
veyed the schoonegs thug held by him to the plaintiffs (to whom, also, G. was
indebted), and at the same time, the plaintiffs agreed in writing with the de-
fendant, that when they disposed of the schooners, they would satisfy the
demands held against the same by the defendant and his firm, and place the
balance to the credit of G. Subsequently, the plaintiffs paid the outstanding
mortgage, and then sold the vessels for more than the amount paid on the
mortgage. Held, (1) That the bill of sale of the vessels and the written con-
tract must be regarded as one transaction and be construed together; and (2)
That an action cannot be maintained on the covenant of warranty in the bill
of sale.

ON REPODRT.

COVENANT, on warranty in a bill of sale of seven-eighths of schoon-
er Scioto. The only consideration for the bill of sale was the writ-
ten agreement executed simultaneously with the bill of sale.

The court were to render such judgment as the law and facts
required.

The remaining facts sufficiently appear in the opinion.

Lewis Pierce, for the plaintiffs.
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The defendant is estopped from denying the consequence and the
consideration by the recitals in his deed. 1 Greenl. on Ev., § 26»
n. Steele v. Adams, 1 Maine, 1. Powell v. M. § B. Man. Co.,
8 Mason, 351, 857. And because it is over his hand and seal.
Neil v. Tenney, 42 Maine, 822. Wing v. Chase, 85 Maine, 260.
Page v. Trufant, 2 Mass. 159. And even if the defendant intend-

~ed to covenant on behalf of a third person, and did not intend to
make himself personally liable, and received nothing himself.  Zip-
pets v. Walker, 4 Mass. 595. Appleton v. Binks, 5 East, 148.

The agreements given to the defendants of themselves make a
good consideration, and the covenant of the defendant is not in any
way conditional upon the performance of said agreements by the
plaintiffs. Whether the plaintiffs have performed them or not, is
immaterial and cannot affect this action, nor can the result of this
action affect the liability of the plaintiffs to perform said agreements.
Whether there are any existing ¢demands against said vessels”
within the description of said agreements does not appear.

It cannot be contended that these agreements operate as a release
of the covenant ; they contain no reference to the covenant, nor
any words which by intendment can be said to cdver the mortgage,
nor are they instruments of as high a character as the covenant.

“Covenant by deed must be discharged by deed.” Heathv.
Whidden, 29 Maine, 108.

The covenant sued on is a covenant of warranty. The incum-
brance set forth existed at the date of the covenant, and the cove-
nanter purchased the better title in consequence of the threats of
the holders to foreclose and take possession.

The plaintiffs are therefore entitled to recover according to the
agreement. 2 Greenl. Evid., § 244. Tufts v. Adams, 8 Pick, 547.
Colev. Lee, 30 Maine, 392. Reed v. Pierce, 36 Maine, 456. Stoddard
v. (fage, 41 Maine, 287. Hstabrook v. Smith, 6 Gray, 572.

- W. L. Putnam, for the defendant.
1. The agreement discloses that the plaintiffs were trustees for the
defendant and his firm,—namely, to sell the vessel and pay them the
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proceeds,—and in that capacity they could not maintain a suit against
their cestus que trust.

2. After paying any ‘claims which defendant or - his firm had
against the vessel, plaintiffs had the privilege of applying the bal-
ance to their account against Sullivan Green, the equitable owner
of the vessel.

Had the claims of Stephenson or his firm been understood as
some particular sum, so that the plaintiffs might equitably have re-
lied on the warranties in the bill of sale, as promising for their own
advantage and for payment upon their own claims the whole surplus
of the vessels over the specified claims of defendant, probably this
suit could have been maintained.

But here the mortgage which plaintiffs paid, had it been paid by
defendant or should he pay it now, would at once constitute one of
the claims against the vessel which the plaintiffs have agreed to pay
him.

In other words, they became trustees of this vessel for the payment
of this very claim, among others, and became holden to pay it indi-
rectly through defendant. '

Avpirron, C. J. Tt appears that one William Folsom, owning
seven-eighths of the schooner Scioto, on Feb. 6th, 1857, mortgaged
the same to Demond & Robinson, of Boston.

Subsequently, Sullivan Green, having acquired a title to the seven-
eighths of the schooner Scioto, thus incumbered, and being indebted
to the defendant and to the firm of Davis & Co. of which the de-
fendant was a partner, conveyed the same and the schooner Glou-
cester to the defendant as security for his indebtedness to him and
to the firm of Davis & Co. o

On Nov. 23d, 1866, at the request of Sullivan Green, the defend-
ant conveyed the schooners thus held by him as security, to the
plaintiffs, to whom said Green was indebted. At the same time the
plaintiffs agreed with the defendant to dispose of the property, and
after satisfying the demands held against the vessel by Davis & Co.
and by the defendant, that ¢ the balance, if’ any remained, shall be
placed to the credit of Sullivan Green.”
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The bill of sale from the defendant to the plaintiffs, and the
agreements from the plaintiffs with the defendant are of the same
date, and are to be regarded as part of one and the same transac-
tion, and must be so construed.

The plaintiffs agree that when they have disposed of the prop-
erty, they will satisfy the demands which the defendant and the
firm of Davis & Co. hold against the vessels, and that what remains
shall be passed to the credit of Green. The Scioto was subject, in
the hands of the defendant, to his claims and those of Davis & Co.,
as well as to any antecedent outstanding mortgage.

The plaintiffs sold the Scioto for more than the mortgage, having
first paid the mortgage. The balance in their hands was to be
passed to the credit of Green, who was the plaintiffs’ debtor. What
was this balance ? The plaintiffs took the vessel to sell, and sold
the same for more than the mortgage. The balance is what is to
be passed to the credit of Green, after paying the defendant’s
claims and those of Davis & Co. The defendant would have noth-
Ing unless the Folsom mortgage was paid. If the defendant paid
the Folsom mortgage, the plaintiffs were to account for it to, and
pay him the same. He would hold the proceeds of the vessel as
security for the amount of such payment equally with the other
claims for which the vessel was held. If the plaintiffs paid this
debt, they only paid what they would have been obliged to pay the
defendant, if he had taken up the mortgage. They advanced the
funds instead of the defendant, whom they must have paid had
he paid the mortgage. The amount of the mortgage is not to be
passed to the credit of Green, or to enure for his benefit as a credit.
Yet such would be the effect if the plaintiffs were to recover.
Green was bound to pay this debt to relieve the vessel. Tt is to be
a charge on the vessel, not a credit to Green.

The plaintiffs are not damnified the price of the vessel in his hands.
Théy are entitled to deduct the mortgage debt therefrom. The re-
maining balance they hold, to be accounted for in conformity with
their contract with the defendant, of Nov. 23, 1866.

The plaintiffs have neither a legal nor equitable claim to recover
the sum paid, nor has Green any right to have it passed to his
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credit. It would be grossly unjust to compel the defendant to pay
it. It would be against the manifest object and intent of the
parties. Plaintiffs nonsuited.

Curring, Kent, BARROWS, DAxFoRTH, and TAPLEY, JJ., con-
curred.

Orranpo C. Brown, petitioner, vs. WarrEN W. RicE.

After a convict has been duly committed to jail on a warrant of commitment, in
pursuance of a legal sentence, the judge cannot revise and increase it, although
the punishment, imposed by the latter sentence, be within the limit fixed by
law.

PerrTioN for a writ of habeas corpus.

The petition alleged substantially that at the time of its date the
petitioner was unlawfully held in custody at Portland, by Warren
W. Rice, the warden of the State prison, by virtue of a warrant of
commitment from the superior court of Cumberland county, a copy of
which was thereto annexed ; that at the January term, 1870, of said
court, the petitioner was indicted for cheating by false pretences, and,
upon being arraigned, pleaded guilty thereto; that on January 11th,
he was sentenced by the justice of said court, upon conviction on said
indictment, to be imprisoned in the county jail, at Portland, for six
months, and on the same day was committed in execution of the
sentence ; that thereupon he entered upon the term of said impris-
onment and was serving the same, when, on January 29th, the jus-
tice of said court undertook to revoke said sentence and sentence
the petitioner on said indictment and conviction to be imprisoned in
the State prison for the term of three years; that the latter sentence
was without authority of law; that the warrant under which the
petitioner was held was issued in pursuance of such illegal sentence.

The remaining facts sufficiently appear in the opinion.
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Davis § Drummond, for the petitioner,

. Webb, county attorney, for the respondent.

Kext, J. The question presented by the case before us is,
whether the sentence to three years’ imprisonment in the State
prison was legally imposed. It is not objected that such a sentence
was beyond the limit fixed for the crime, but it is urged that the
court had no power to inflict it, because the same court had passed
a prior sentence of six months’ imprisonment in the county jail on
the same indictment, and had issued a warrant of commitment,
which had been executed by the sheriff, by committing the prisoner
to the jail, and he had been received by the jailer and entered on
the register as such prisoner, and had remained as such for nineteen
days of the six months, before he was recalled into court, and the
second sentence imposed.

After conviction, if no legal bar is interposed, it is the duty of
the court to award sentence, and after such sentence of imprison-
ment is pronounced and recorded on the docket, it is the duty of
the court to issue a warrant to the sheriff or warden, directing him
to take the conviet into custody, and remove him to the designated
place of confinement. When the court has done these acts it
would seem to have done all that it had legal power to do, and its
power over the prisoner or his destiny, under the proceedings then
before it, would appear to be at an end.

If there had been any irregularities or any illegal proceedings,
the remedy would be by writ of error, or review, or by habeas cor-
pus, or some other new proceeding.

It is clear that a judge cannot pass two sentences, to be in force
at the same time. He cannot pass a sentence of imprisonment in
the county jail for a specified time, and afterwards add to it a sen-
tence of years in the State prison, to take effect after the expiration
of the first part of the sentence.

If there can be any validity in the second sentence, it must be
because the first sentence is legally annulled or revoked and made
entirely void.



CUMBERLAND COUNTY. 57

Brown ». Rice.

How, far does the power of the court in this respect extend ?
It seems to have been settled by practice and by authority, both in
this country and in England, that during the term the court has
power over its unexecuted entries or judgments, and may revoke,
alter, or substitute new decrees or entries in place of those before
made or entered and not executed, both in civil and criminal cases.
If, for instance, a default is entered in a civil suit, and a special
judgment is ordered and entered on a day before the end of the
term, and also that execution issue accordingly, it seems that before
the execution is actually issued, the court may revoke and strike
out the entry and leave the case without any special entry. But if
an execution had been duly issued, and if a levy had been made or
commenced, it would clearly be beyond the power of the judge to
annul the record by ordering the clerk to erase the entry. So in
a criminal case, so long as the sentence remains entirely unexecuted
in any part, and no execution of it has been attempted or made, it
has been held that it might be revoked, and another sentence be
substituted.  Commonwealth v. Weymouth, 2 Allen, 145.

Chief Justice Shaw, in Stickney v. Dawis, 17 Pick. 169, says,—
when speaking of a judgment in a civil case,—* where it clearly
appears that no action has been had on the judgment, or the execu-
tion, if one has been issued, has been returned to the files unexe-
cuted, and where the rights of third persons cannot be affected,
there seems to be no reason why the same thing (as an entry of a
Judgment nune pro tunc) should not be done by vacating the entry
of judgment, and bringing the action forward. This ought to be
- done with great caution, and with strict regard to the rights of
others.” !

These cases certainly are as strong for the respondent as any that
cap be found, and recognize the right of the court to go as far, at
least, as we can find either reason or authority for going. But they
stop at the point of execution, and clearly express or imply that after
execution or warrant issued and executed, this power of summarily
changing the record, or judgment, or sentence, is at an end.

In this case the warrant had issued, had been executed, the pris--

VOL. LVIL 5
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oner had been under sentence, and in prison, under the warrant,
and had suffered nineteen days of confinement. This was a legal
sentence, and was in process of execution, when, for some reason,
doubtlessly one that the judge deemed sufficient, he was brought
from the jail, and the former sentence was recalled and revoked and
the new one imposed.

If these proceedings were legal, it would seem that this prisoner
must suffer punishment under two distinct sentences for the same
offence. If the judge could annul the first sentence as to its legal-
ity afterwards, he could not annul or restore the nineteen days of -
mlprlsonment suffered under it. If now he is to be sent to the State
prison for three years more, not counting his time in jail under the
first sentence, he certainly must suffer two distinct imprisonments
under two distinct sentences, given at a considerable interval of time,
for the same offence, and under one indictment.

We think that the sentence in question to the State prison was
illegally imposed, and is void and cannot be carried out. We think
the first sentence was legal, and should be executed.

Avrrreron, C.J.; Curring, WarroN, Barrows, DANFORTH,
and TaprEY, JJ., concurred.

INHABITANTS OF GorHAM vs. BENalam H. Harr & others.

After a default of an action of debt on a collector’s bond, the defendants cannot
have the damages assessed by a jury, especially after an auditor, appointed
for that purpose, has heard the parties and presented his report for acceptance.

The duties of the person appointed to assess the damages in such a case are dif-
ferent from those contemplated by R. S. of 1857, c. 82, §§ 59, 60, and 61.

When the terms of such a bond conform to the requirements of the statute, and
it has been actually accepted by the selectmen, and both parties have acted
under it as a statute bond, it will be regarded as such, although it has not been
approved in writing by the municipal officers.

The provisions of R. S. of 1857, c. 6, §§ 103, 104,121, and 122 are not mandatory,
but they are cumulative remedies at the discretion of the municipal officers.
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Generally, a collector is chargeable for all taxes committed to him, to enforce the
payment of which he has not, during the period alloted for their collection,
exhausted his authority.

ON EXCEPTIONS.

Degr on two bonds given by the collector of taxes of Gorham,
both bonds having the same sureties.

The action was defaulted at the January term, 1868, when Fred-
erick Fox was appointed to assess the damages, who subsequently
heard the parties, and made his report at the April term, 1869,

The report charged the defendants with the gross amount of
{axes committed to the collector for the two years, and credited
them by the amount paid to the treasurer, as by the treasurer’s
books, leaving a balance against them of $2801.40.

The remaining facts sufficiently appear in the opinion.

N. Webb, for the plaintiffs, cited Begg v. Whittier, 48 Maine,
315 Cummings v. szth 50 Maine, 569; Price v. Dearborn, 34
N. H. 481; Willson v. Willson, 5 N. H. 240; West v. Whitney,
6 Foster, 314. That the measure of damages in the report is cor-
rect.  Colerain v. Bell, 9 Met. 499; Scarboro’ v. Parker, 53
Maine, 465; Forel v. Clough, 8 Greenl. 842; Prescott v. Moran,
50 Maine, 347 ; Readfield v. Shaver, 50 Maine, 43.

S. C. Strout ¢ H. W. Gage, for the defendants, contended, inter
alia, that the sureties are not liable for the whole amount of uncol-
lected taxes; but only for such of them as have been lost by thé
neglect of the collector, through the insolvency of the persons taxed,
or the loss of remedy against real estate by lapse of time or other-
wise ; Colerain v. Bell, 9 Met. 499; and in addition to this, such
damages as the town has suffered by the delay to collect taxes which

. are still collectable by means of commitment to another collector,
but cannot be enforced by the sureties defendant.

A distress should have issued against the collector (he not having
collected within the term allowed by his warrant) the bills taken by
the town and collected through another collector under R. S. c. 6,
§§ 108, 104, 120, 121.
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All remedies for collection remained in force after Hall’s delin-
quency. Bassett v. Porter, 4 Cush. 488. Hartland v. Church, 47
Maine, 169. As between the town and these surcties, the town
was bound to take this course, and not attempt to collect the gross
amount of sureties who are powerless to coerce the collector.
Nearly all the uncollected taxes are now collectable.

Actual damages only can be recovered on bonds except when
the statute otherwise provides. Clifford v. Kimball, 89 Maine,
~ 418. Eaton v. Ogier, 2 Greenl. 46. Sargent v. Pomeroy, 33

Maine, 888. Houghton v. Lyford, 89 Maine, 267. Carpenter v.
Doody, 1 Hilt. (N. Y.), 465. Lowell v. Parker, 10 Met. 309.
Scarboro’ v. Parker, 58 Maine, 252.

Much of the loss resulted from the negligence of the plaintiffs.

The bond for 1860 was not approved by the selectmen as required
by R. S. of 1857, c. 6, § 85, and therefore is but a common law
bond subject to chancery to the amount of actual damages, inde-
pendent of all provisions of c. 6.

Defendants were entitled to a trial by jury. The report is that
of an auditor, and is governed by R. S. of 1857, c¢. 82, §§ 27 and
61. Begg v. Whittier, 48 Maine, 314.

DickEersoN, J. DzEBr on two bonds of the collector of taxes for
the years 1860 and 1861. The action was defaulted, and Frederick
Fox, Esq., was appointed auditor to assess the damages. The pre-
siding judge refused to allow the defendants’ request to have the
damages assessed by a jury, and ordered the auditor’s report to be
accepted. The defendants filed exceptions, alleging several grounds
of complaint. . .

" 1. That the request for a jury to settle the damages ought to
have been granted. Whatever may have been the right of the
defendants to have the damages assessed by a jury, if they had
seasonably applied therefor, they waived their right to a jury trial
by neglecting to demand one until an aunditor had been appointed,
and had made his report. They cannot be permitted to have the
double advantage of accepting a favorable report of an auditor, and
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setting aside an unfavorable one for a jury trial. After a default,
the defendants have no right to a jury to assess damages for them.
Though styled an auditor, the duties of the person appointed to assess
the damages are essentially different from those contemplated by the
statute for the appointment of an auditor ¢“to state the accounts.”
This appointment is not a proceeding under that statute which gives
to either party a trial by jury, if dissatisfied with the auditor’s report,
and makes that report evidence to the jury upon trial of the cause.
R. 5. c. 82, §§ 59, 60, and 61. Price v. Dearborn, 34 N. H. 486.
Begg v. Whittier, 48 Maine, 314.

2. The defendants further allege that the bond of 1860, not hav-
ing been approved in writing by the selectmen, is not a statute but
a common-law bond, and, therefore, subject to a hearing, according
to the actual damages. This bond, in terms, conforms to the re-
quirements of the statute, was accepted by the selectmen, and both
parties acted under it, as a statute bond. Under these circum-
stances, a default having been entered, we think the bond must be
treated as a statute bond.

8. It is further objected, that the auditor improperly refused to
allow the defendants a credit of $869.831. The burden was upon
the defendants to show payment of this sum. The evidence was
conflicting, and we think the charge was properly disallowed.

4. Tt is also argued that all uncollected taxes, which might have
been collected, if the town had taken the proper steps to do so, are
not collectable of the defendants. The powers conferred upon col-
lectors of taxes for towns and cities, and their obligation to account
for the several sums committed to them in their warrant to collect,
are clearly pointed out in the statute. He may distrain and sell the
goods and chattels of a delinquent tax-payer, and for want thereof,
he may arrest him and commit him to jail. He is commanded by
his warrant to levy and collect of the several persons named in the
list committed to him, each one his respective proportion therein
set down, to pay the same to the town treasurer, and to make up
an account of collections of the whole sum on or beford a day

stated. R.S.c.6,§79.
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Another section of the statute enjoins upon him the duty to
faithfully obey the directions in his warrant. R.S. c. 6, § 84.

His official bohd, also, binds him to the faithful discharge of all
these duties. R. S.c. 6, § 85. And he is answerable to the inhab-
itants in an action for all sums they are obliged to pay by means of
his deficiency, and for all consequent damages. § 111.

The provisions for demanding the bills of a delinquent collector,
and committing them to another collector, and for issuing a warrant
of distress against him are not mandatory, but permissive ; cumula-
tive remedies to be resorted to or not, at the discretion of the
municipal authorities. It is not for such delinquent collector to
complain that he has not been dealt with in a more severe and
summary manner. R. S. c. 6, §§ 103, 104, 121, and 122.

In general, a collector of taxes becomes chargeable for all taxes
committed to him, in respect to which he has not exhausted his
authority to enforce payment during the period allotted for their
collection, if the town insist upon his liability, and require payment
from him. It is no defense to a suit on a collector’s bond for such
delinquency, that the individuals against whom such taxes were
assessed were not, at any time after the tax-bills were placed in his
hands, of sufficient ability to pay the same, and that a levy of a
warrant of distress upon them would have been unavailing. Co-
lerain v. Bell et al., 9 Met. 503,

It does not appear that the collector took the necessary legal
measures to enforce payment of the taxes with which' he is charged,
within the time mentioned in his warrant. They were, therefore,
properly allowed against him by the auditor. The claim of the
collector for commissions having been once paid, was rightfully
disallowed. Exceptions overruled.

Arpreron, C. J.; Warron, Barrows, and DanvortH, JJ.,
' concurred.



CUMBERLAND COUNTY. 63

Traub v». Milliken.

CuArLES P. TRAUB & another vs. Westox F. MiLLikeN & another.

If a foreign factor sell merchandise in his own name, without disclosing his prin-
cipal, and receive, in part-payment therefor, his own check and the balance in
money, the principal cannot recover the price for the goods thus sold,in an -
action of assumpsit against the vendees, if they had no knowledge of their
vender’s representative character.

O~ REePoRT.
AssuMPpSIT on an account annexed to the writ, of the following

tenor :

Messrs. W. & C. R. Milliken,
Jan. 3d, 1867. Bought of Traub, Parkinson & Co.,
64 boxes sugar, . . . . . o« o . . . - $2950.20.

After the evidence was all in, the case was continued on report,
—the court to enter such judgment as the law and evidence required.
The remaining facts sufficiently appear in the opinion.

J. ¢ E. M. Rand, for the plaintiffs, cited Story on Agency (6th
ed.), § 413; Kinder v. Shaw, 2 Mass. 398; Parsons v. Webb, 8
Greenl. 38; Sternermann v. Cowing, T Johns. Chan. 275; Story
on Agency, §§ 78, 103,a (3).

Shepley & Strout, for the defendants. -

TapLEY, J. On the 8d day of January, 1867, the defendants
purchased of one Hosea I. Robinson a quantity of sugar and paid
therefor, in part by his own check which they held, and in part by
cash paid for duties due upon the sugars.

The plaintiffs now claim to recover pay of the defendants for the
same, alleging that they are the owners, that Robinson was their
agent, and that being such, he had no power to sell and receive in
payment therefor a debt of his own.

From the evidence reported, it appears that Robinson was an im-
porter and dealer in sugars; that June 27, 1866, the plaintiffs con-
signed to him for sale a quantity of sugar, a part of which is that in
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question; that on the 8d of J anuary, 1867, he sold sixty-four
boxes of the sugar to defendants at cash rates; that at the time of
sale he did not inform the defendants, who owned the sugars; that
there was no agreement except the ordinary one when sugars are
bought for cash ; that he was then ¢ supposed to be in good credit,”
although as it subsequently proved he was in fact insolvent ; that
the check which was received in ‘part-payment was given two or
three days before for the check of the defendants for an equal
amount, and used by Robinson ; that Robinson “had no special or-
ders from plaintiffs as to the mode of selling, but was to sell in the
usual way and to hold the proceeds subject to plaintiffs’ order.”

Robinson, called by the plaintiffs, says ¢ defendants have paid the
value of these sugars in cash. Their check, given me at the time I
gave them mine, paid for the sugar.”

The defendants contend, that in fact the sugars were paid for in
cash as testified to by plaintiffs’ witness; but the plaintiffs contend
that the facts proved show this to be untrue.

The view we have taken of this case renders the discussion of
this question unnecessary.

The plaintiffs are residents of Havana, on the island of Cuba;
Robinson was, therefore, what is denominated a foreign factor. The
case shows that he did not inform the defendants who were the
owners of the sugars, and there is no evidence showing that the de-
fendants knew that Robinson was acting in the premises as agent
for any one.

The plaintiffs, by suing in this form of action, have acknowledged,
or at least affirmed the sale. The property in the sugars passed to
the defendants. A payment was made by the defendants for the
sugar. The only question is whether the plaintiffs can recover pay
again, assuming the payment to have been made as the plaintiffs say
it was. »

In an early English case, Rabone v. Williams, T T. R. 360, Lord
Mansfield, C. J., said, “ Where a factor, dealing for a principal, but
concealing that principal, delivers goods in his own name, the per-
son contracting with him has a right to consider him, to all intents
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and purposes, as the principal ; and though the real principal may
appear and bring an action upon that contract against the purchaser
of the goods, yet that purchaser may set off any claim he may have
against the factor in answer to the demand of the principal. This
has been long settled.” ,

This doctrine was affirmed in George v. Clagett, in 7T Term
Rep. 359; 8 Smith’s Leading Cases, 187. Many other English
cases might be cited to the same point. In Sims v. Bond, 5 B.-&
Ad. 893, the rule is thus expressed by the C. J.: “It is a well-
established rule of law that where a contract, not under seal, is
made with an agent in his own name for an undisclosed principal,
either the agent or the principal may sue upon it; the defendant,
in the latter case, being entitled to be placed in the same situation,
at the time of the disclosure of the real principal, as if the agent had
been the contracting party.”

In a note to the case of Zhomson v. Davenport, found in 2 Smith’s
Leading Cases, 873, it is said, * Where the agent has contracted for
an undisclosed principal, and that principal thinks proper to sue on
the contract in his own name, he does so subject to those rights
which the defendant might have exercised against the agent at the
time of disclosure, had that agent been really a principal.” Nu-
merous cases are here cited in favor of the doctrine.

In Kelley v. Munson, T Mass. 819, Sewall, J., in delivering the
opinion of the court, says, ¢ Where a factor sells in his own name,
being responsible for the price of the goods sold, whether collected
or not; or where he sells them to his own creditor where there are
mutual dealings, the principal cannot interfere to the prejudice of
the party dealing with the factor, without knowledge of his agency,
and only the balance if any be due to the factor can be reclaimed
by the principal.”

In Iisley v. Merriam, T Cushing, 242, the court remark, ¢ The
position taken by the defendant is that Field, the agent, having
made the contract in his own name, the name of the principal not
being disclosed, the defendant is entitled to be placed in the same
situation in all respects, as if Field had been the real party in inter-
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est. Is this a correct view of the law on this point? There is no
doubt that the principal, who thus assumes a contract made by his
agent, must take it subject to all the equities that would avail the
defendant if the agent were the plaintiff; or, to state the principle in
other language, the principal must take therewith all the attendant
burdens and subject to all the attendant first counter claims and
defense of the other contracting party.”

In the case of Huntington v. Knoz, 7 Cush. 871, it is said, « It is
now well settled by the authorities, that when the property of one
is sold by another as agent, if the principal give notice to the pur-
chaser before payment to pay to himself, and .not the agent, the
purchaser is bound to pay the principal, subject to any equities of
the purchaser against the agent.”

Chancellor Kent says, ¢ If, however, the factor should sell in his
own name as owner, and not disclose his principal, and act ostensi-
bly as the real and sole owner, the principal may, nevertheless, after-
wards bring his action upon the contract against the purchaser ; but
the latter, if’ he bona fide dealt with the factor as owner, will be en-
titled to set off any claim he may have against the factor, in answer
to the demand of the principal.” 2 Kent’s Com. 632.

In Smith’s Mercantile Law, 140, it is said, ¢ Thus when a factor,
dealing for a principal, but concealing that principal, delivers goods
in his own name, the person contracting with him has a right to
consider him, to all intents and purposes, the principal ; and though
the real principal may appear and bring an action on that contract
against the purchaser of the goods, yet that purchaser may set off
any claim he may have against the factor, in answer to the demand
of the principal.”

In 1 Parsons on Contract, 53, it is said, “In the case of a simple
contract, an undisclosed principal may show that the apparent party
was his agent, and may put himself in the place of his agent, but
not so as to affect injuriously the rights of the other party.”

In Chitty on Contracts, 225, it is said, It would be unjust to per-
mit the principal to interfere and sue the debtor to his prejudice, in
those instances in which the debtor had innocently, and in ignorance
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of the claim of the principal, dealt with the agent, he being a fac-
tor, upon the supposition that he was the principal; a character
which he was allowed by his employer to assume by having the
possession of the goods, or being intrusted with the indicia of prop-
erty therein. If, therefore, the defendant has credited and acquired
a set-off against the agent under such circumstances, before the
principal interposed, the latter will be affected and bound by the
set-off in the same manner as the agent would be were he the plain-
tiff on the record.”

In Story on Agency, § 419, it is said, “8So if the agent has sold
goods in his own name, no other person being known as principal,
and the agent agrees, at the time of sale, that the vendee might set
off against the price a debt due to him by the agent, that set-oft
will be as good against a suit brought by the principal, as it would
be if the suit was brought by the agent for the price.”

“The principal is ordinarily entitled to the same remedies against
such third persons, in respect to such acts and contracts, as if they
were made or done with him personally . . . it will make no differ-
ence that the agent may also be entitled to sue upon the contract

. nor that the third person has dealt with the agent, supposing
him to be the sole principal. The only effect of the last considera-
tion is, that the principal will not be permitted to intercept the
rights of such third person in regard to the agent; but he must
take the contract subject to all equities, in the same way as if the
agent were the sole principal. Thus, for example, if the agent is
the only known or supposed principal, the person dealing with him
will be entitled to the same right of set-off, as if the agent were
the true and only principal.” § 420.

In Paley on Agency, by Lloyd, 825, it is said, ¢ Moreover, if an
agent be permitted to deal as if he were principal, the party dealing
with him, and ignorant of his representative character, is entitled
to the same rights against him as if he were in fact the principal.
So that under these circumstances, he may set off against the
demand of the principal a debt due from the factor to himself.”

We think the case atrbar comes fully within the rule stated by



68 WESTERN DISTRICT, 1869.

Traub v. Milliken,

the foregoing authorities. The report discloses no evidence that
the defendants knew or had reason to believe that Robinson was
acting in a representative character. Robinson says he did not
communicate to them the fact that the plaintiffs owned the sugars.
This fact is affirmatively stated and proved. In Baxter v. Duyren,
29 Maine, 434, Shepley, C. J., says, “ When a person deals with a
factor, knowing him to be the agent of some unknown person, the
rights of the parties are governed by the rule which prevails when
a person, not known to be an agent, deals with another as agent,
without disclosing his principal.”

Looking at the facts proved in this case, and applying to them
these principles of law, we think the defendant is entitled to
Jjudgment.

It is quite clear that had the action been brought in the name of
the agent, Robinson, as it might have been done, the payment made
by the defendants would have afforded a complete defense. There
being no satisfactory proof that the defendants knew of his repre-
sentative character, and it being proved that the agent did not dis-
close his principal, we think the plaintiffs cannot now come in and
avoid the effect of that payment. If a set-off could be now allowed
a fortiori, a payment made and accepted could be.

Whether being a foreign principal, beyond the seas, and their
factor dealing as principal, they can or not sue at all in their own
name, where the exclusive credit has been given the agent, we do
not find it necessary to decide. It is sufficient for the disposition of
this case to say, they cannot put themselves in a better position
against these defendants than Robinson, the agent, would have been
in had he commenced the action. Judgment Jor the defendants.

Arrreron, C. J.; Currine, Warron, DICKERSON, and Bar-
RrRows, JJ., concurred.
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Esexn Corey & another vs. CLinTOoN RIPLEY.

A discharge duly granted under the United States bankrupt act of 1867, when
pleaded in bar to the further maintenance of an action for prior indebtedness,
cannot be impeached in this court for any cause which would have prevented
the granting of it, under § 29, or been sufficient ground for annulling it under
§ 24. :

The authority to set aside and annul a discharge in bankruptcy, conferred upon
the federal court by § 34, is incompatible with the exercise of the same power
by a State court ; and the former is paramount.

Ox REerorr.

AssuMpsIT on account annexed to the writ dated January 22,
1868.

At the April term, 1869, the defendant pleaded in bar of the fur-
ther maintenance of the suit, a discharge in bankrupcy in the pre-
scribed form, duly granted under the United States bankrupt act of
1867, and dated March 9, 1869, releasing him from all debts, &c.,
which existed on May 30, 1868, when he filed his petition.

The plaintiff, by his replication in due form, substantially alleged
that the discharge is invalid for the reasons mentioned in § 29, and
which would have prevented the granting of the discharge had the
same been objected to in the United States court and the allegations
proved.

Thereupon it was agreed to submit the case to the law court,
with the agreement that if the discharge in bankruptcy cannot be
impeached in this case, for any cause which, under said act, would
have prevented the granting of the discharge, or would have been
sufficient ground for annulling the discharge by the United States
court as provided in said act, judgment is to be rendered for the de-
fendant for his costs in the law court only.

Shepley & Strout, for the plaintiffs.

The action was commenced by personal service upon the defend-
ant long before his commencement of proceedings in bankruptcy,
whereby this court obtained full jurisdiction. While the cause was
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pending in this court, the defendant pleaded his dischargeqin bar to
the further maintenance of the suit, and the plaintiff replied the
causes mentioned in United States bankrupt act of 1867, § 29. Is
the discharge conclusive in a court having jurisdiction of the person
and subject-matter of the suit? When a court has jurisdiction, it
has a right to decide every question arising in the cause before it.
. Peck v. Jenness, T How. 618, 624.

The United States district court has exclusive jurisdiction of ¢ all
suits and proceedings in bankruptcy.” Suit at bar is not a proceeding
in bankruptcy, and although the plea of bankruptcy was interposed
by the defendant, this court is as competent to entertain and judge
of that plea as of any other. Peck v. Jenness, supra. Smith v.
Melver, 9 Wheat. 632. Wallace v. MeConnell, 13 Peters (8. C),
136. The Robert Fulton, 1 Paine, 621. Exparte Robinson, 6 Mc-
Lean, 355. Stearns v. Stearns, 16 Mass. 167, 171.

This court obtained jurisdiction prior to the commencement of
the defendant’s proceedings in bankruptey, and that jurisdiction must
extend to the final determination of all questions arising in the usual
course of proceedings in the case. Beekman v. Wilson, 9 Met.
434,  Judd v. Ives, 4 Met. 401.  Mallett v. Dexter, 1 Curtis, C.
C. R.178. Kittredge v. Emerson, 13 N. H. 227.

The provisions of § 21 show that the jurisdiction of the State
court is not devested by the commencement of proceedings in bank-
ruptcy.  Having jurisdiction, plaintiff will have judgment unless
a valid defense is shown, which is attempted by putting in discharge.

But by § 29, no discharge “shall be valid, if the bankrupt has
sworn falsely,” &e. Not that the discharge shall be invalid, if so
declared by the court granting it, in a proceeding contemplated by
§ 34. By § 84 the discharge can be annulled only in certain cases,
and only where the ﬁetitioning creditors had no knowledge of the
causes of opposition, &c., at the time the discharge was granted.
There is no such limitation or qualification in § 29.

If this court has jurisdiction to entertain the plea, it may also de-
termine the validity and sufficiency of it; otherwise the parties must
resort to a foreign tribunal to settle that question !
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The discharge is prima facie valid ; and when pleaded (if not an-
nulled) the onus is upon him who attempts to impeach it, to estab-
lish some one of the causes mentioned in § 29.

By § 84 a method is provided whereby a creditor may, within
two years, have a rehearing in the district court, and cause the
discharge to be set aside and annulled, so that it could not be
pleaded. Section 34 covers the cases where, without negligence,
creditors had failed to oppose the granting of the discharge in the
manner provided by § 31.

There is no provision providing that the discharge shall be con-
clusive when pleaded in a State court, and none which deprives this
court of its jurisdiction to determine the validity of this plea, same
as any other matter in defense.

The discharge operates as a “release” when *“duly granted
under the act,” ¢ with the exceptions aforesaid.” The discharge
is not *“duly granted” when the bankrupt has ¢sworn falsely,”
or has been guilty of any of the acts which the law pronounces to
be a fraud on its provisions.

The power to pronounce judgment upon the vahdlty of the dis-
charge is inherent, and forms a constituent element in the court.
It is not derived from the bankrupt act, but from the Constitution.
The analogies to be drawn from the decisions under the acts of 1800
and 1841, are in favor of this view.

A discharge, duly pleaded and admitted by the replication or de-
murrer to be in dugform and otherwise valid, is made, by the par-
amount law of congress, a complete bar, and consequently defeats
all liens and attachments which are mere securities for the satisfac-
tion of a judgment to be recovered, but which in this case can
never be recovered.

Davis ¢ Drummond, for the defendant, elaborately argued the
following propositions :

1. Proceedings in bankruptcy are in a court of record ; and all
decrees and judgments therein are of the nature of judgments in
rem, and conclusive upon all, whether parties or otherwise.  Shew-
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shaw v. Wherritt, T How. 627 (17 Curtis, S. C. R. 328, 830, 331).
Judgments én rem are conclusive upon everybody. Voorhees v. U.
§. Bank, 10 Peters, 449, and cases infra. Hunt v. Columbian Ins.
Co., 556 Maine, 290, and cases infra. No ‘defenses which might
have been interposed to prevent the decree granting the discharge,
can be admitted now to defeat it. Rankin v. Goddard, 55 Maine,
389.

II. The act of 1800 expressly provided that the discharge might
be impeached by proving the same facts as would have prevented,
the granting of it, had they been shown in the court of bankruptcy.

II1. So with act of 1841, § 4. The discharge granted under
that act might be impeached ¢“in all courts of justice,” for the
causes and in the manner therein stated; but for no other cause
and in no other manner. Chadwick v. Starrett, 27 Maine, 138.
See also, Beekman v. Wilson, 9 Met. 434 ; Coates v. Blush, 1 Cush.
564 ; Humphreys v. Swett, 31 Maine, 192.

IV. The exceptions to the conclusiveness of the discharge, made
in the acts of 1800 and 1841, are not in the act of 1867. The
methods given for impeachment in first two and not in the last, but
a different method is provided, which alone can be adopted.

V. The discharge is final unless the plaintiff can bring himself
¢ within an exception in the act.”

VI. In reply: no question of jurisdiction or ousting of jurisdiction
is involved. Defendant has pleaded a judgment which has dis-
charged the plaintiff’s original cause of actiog, The defendant
desires to plead matters to avoid, which might have been pleaded
to prevent that judgment.

A man is sued for goods furnished his wife at a certain date ; he
pleads in bar a divorce before that date. If plaintiff admits notice,
jurisdiction, and decree of divorce, but replies that the diverce
ought not to have been granted, because the libellant had been
guilty of adultery, such replication would be no answer.

Dickerson, J. Assumpsit on account annexed to the writ. The
defendant pleaded a discharge in bankruptcy in bar of the further
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maintenance of this suit. The plaintiff' alleged, in his replication,
that the defendant’s discharge is invalid for the reasons set forth in
§ 29 of the bankrupt act of 1867.

According to the agreement of the parties, the law court is to
decide whether the defendant’s discharge in bankruptcy can be im-
peached in this court for any cause which would have prevented
the granting of the discharge, under the bankrupt act, or would
have been sufficient ground for annulling the discharge in the Uni-
ted States court, as provided in that act.

Section 29 of the bankrupt act of 1867, specifies the grounds
which will prevent the granting of a discharge, or render one in-
valid when granted. After enacting that a discharge duly granted
under this act shall be a full and complete bar on all suits, . ..
and that the certificate of discharge shall be conclusive evidence of
the fact and the regularity of such discharge, § 84 contains the fol-
lowing proviso: * Any creditor or creditors of said bankrupt, whose
debt was proved or provable against the estate in bankruptcy, who
shall see fit to contest the validity of said discharge, on the ground
that it was fraudulently obtained, may, at any time within two years
from the date thereof, apply to the court which granted it, to set
aside and annul the same.”

The question presented in this case did not arise under the bank-
rupt act of 1841, as that act made the bankrupt’s discharge con-
clusive ““in all courts of justice” (§ 4), unless it should be im-
peached for one of the causes stated in the act itself, and no tribunal
was designated for testing its validity. This provision of the act of
1841, however, was held to restrict the action of courts, in impeach-
ing the validity of the discharge of a bankrupt, to the causes and
the manner therein specified. Chadwick v. Starrett, 27 Maine, 138.
Coates v. Bush, 1 Cush. 564. Humphrey v. Swett, 31 Maine, 192.

By parity of reasoning, the mode of impeaching the validity of
a discharge prescribed in the act of 1867, excludes all other modes ;
and such, we think, is the true construction of that act. The pro-
ceedings in bankruptcy are statutory proceedings. The powers
exercised and the remedies provided in bankruptcy, are given by

VOL. LVIL 6
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statute. The impeaching tribunal is specified, and this designation,
according to well-established principles of interpretation, forms a
part of the remedy, and excludes all others. Dudley v. Mayhew,
3 N. Y. 10. Stevens v. Evans, 2 Barr. 1157.  City of Boston v.
Shaw, 1 Met. 130. »

The act of 1841 made the bankrupt’s discharge *full and com-
plete evidence of itself, in favor of such bankrupt . . . . in all
courts of justice . . . unless the same should be impeached,” for
the causes and in the manner stated. That act, moreover, contains
no such provision for determining the validity of a discharge in
bankruptcy, as is provided in the act of 1867. The difference in
the phraseology and the provisions of the two statutes is quite sig-
nificant, and precludes the construction, so ingeniously contended
for by the learned counsel for the plaintiff, that the same mode of
testing the validity of the bankrupt’s discharge obtains under both
acts. Instead of subjecting the bankrupt to the liability of having
the validity of his discharge called in question, in any and all suits
that should be brought against him, on his debts proved or prova-
ble under the bankrupt act, for an indefinite time, the proviso, in
the 84th section of the act of 1867, was intended to limit all con-
testants to the period of two years from the date of the discharge,
and to the tribunal therein specified, in respect to the time and
mode of annulling his discharge. The act in effect says to all
such, “You have had an opportunity to prove your claims, and to
show cause why your debtor should not receive his discharge in
bankruptcy : you are allowed two years to impeach that discharge,
before the tribunal that granted it: at the expiration of that period,
you will have had your day in court, and must thereafter be for-
ever silent,” interest reipublice est sit finis lititiwum. There is but
one way of impeaching a discharge in bankruptcy, under the bank-
rupt act of 1867, and that is the mode expressly provided in the
thirty-fourth section of that act. It is by no means improbable
that the experience of contesting the validity of such discharges
before the State courts, taught congress the wisdom of restricting
the jurisdiction over this subject to the federal courts.
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But there are still more serious objections to the construction
contended for by the plaintifi’s counsel. The constitution of the
United States confers upon congress the power to establish a uni-
form system of bankruptcy. This grant of power carries with it
jurisdiction over the person and property of the bankrupt, and
authority to provide courts, and all other instrumentalities necessary
‘and proper to carry into effect the general purpose of a bankrupt
law. The authority of congress over this subject being paramount
to State authority, where it has provided a mode of dealing with a
bankrupt’s estate, that mode only can be pursued, and it would be
an infringement of the paramount law, if State courts should adopt
another and a different mode. The authority conferred by the
bankrupt act of 1867 upon United States courts, to set aside and
annul a discharge in bankruptcy, is incompatible with the exercise
of the same power by a State court. If the validity of a discharge
in bankruptcy may be impeached by a State court, this may be
done, though such discharge had been declared valid, in the mode
provided in the bankrupt act; and the anomaly would be presented
of a discharge, recognized as valid by the courts of the United
States, and invalid by a State court. Sturgess v. Crowningshield,
4 Wheat. 196. Stetson v. City of Bangor, 56 Maine, 286.

The distinction made by the counsel for the defendant, between
actions brought before the debtor petitions to be admitted a bank-
rupt, and those brought afterward, is unsound. The authority of
congress over the subject-matter is the same in both cases; and it
has ever used that authority appropriately to reach that class of
cases. In respect to the question at issue in the case at bar, the
same principles govern in either case.

According to the agreement of the parties there must be—

Judgment for the defendant, for his

costs in the law court only.

ArprreroN, C. J.; Currine, Warrox, Barrows, and Dax-
rortH, JJ., concurred.



76 WESTERN DISTRICT, 1869.

Ripley v. Mosely.

Hexry W. RipLey vs. Wintiam F. Mosery & another.

In an action of debt on a bond conditioned “to fully indemnify and save harm-
less” the plaintiff “from all loss, damage, and harm whatsoever, by reason of a
suit for the infringement of any patent, in selling paper collars which the plain-
tiff has had or may hereafter have of the defendants;” and to “pay all fair and
reagsonable charges for expenses in defending said suit,” Held, that the plain-
Hff is entitled to recover damages, (1) for the depreciation of his stock of goods
while necessarily withheld from sale by the attachment made on the writ in
the suit for infringement ; (2) for the reasonable debt contracted, though not
yet paid, for the services of counsel in defending the suit ; and (3) for the reas-
onable expenses of himself and counsel incurred in relieving his stock from
the attachment.

No damages are recoverable in such action for (1) loss of probable profits dur~
ing the time the plaintiff’s stock was under the control of the attaching offi-
cer ; (2) loss of probable net profits while the store remained closed in conse-
quence of the plaintiff’s illness contracted while trying to relieve the stock
from the attachment ; (3) for the diminution of profits consequent upon the re-
duction of the stock ; (4) for the prospective damages arising from loss of mer-
cantile credit caused by the attachment ; and (3) for the expenses of the plain-
tiff and his counsel in procuring the defendants to enter into the bond in suit.

Ox Exceprions to the rulings of Goddard, J., of the superior
court for this county.

Desr on a bond, dated Jan. 10, 1868, given by the defendants to
the plaintiff, in the penal sum of $3000. The conditions of the bond
appear in the opinion.

The action was tried by the justice of the superior court without
the intervention of a jury, from whose report it appears that in 1867,
the plaintiff, a dealer in gentlemen’s clothing, was also the defend-
ants’ agent, in this State, for the sale of paper collars; that the
Union Paper Collar Company, claiming that the defendants had in-
fringed their patent, threatened them and their agent with suit, and
on Dec. 17,1867, sued the plaintiff in United States circuit court
for this district, for selling the defendants’ collars in this State, claim-
ing damages in the sum of $6000, and attached the plaintiff’s entire
stock of clothing; that the stock remained in the marshal’s posses-
sion until Jan. 6, 1868, when it was surrendered to the plaintiff on
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receipt of a note in the usual form for $3000, signed by Whittier &
Avery, of that date, payable to the marshal in case of the non-de-
livery of the goods on demand: that the plaintiff thereupon went
to New York and obtained from the defendants the bond in suit;
that he returned home Jan. 16th, but did not in fact open his
store until Feb. 1st; that the suit against him is still pending and
the attachment remaining; that on Jan. 6, 1868, the plaintiff
mortgaged his stock to the signers of the receipt note as security,
which mortgage was duly recorded and is still in force; and that
the plaintiff went to New York in December, 1867, to consult the
defendants relative to the suit in the cirenit court.

In addition to the foregoing facts, the presiding justice found, as
matter of fact,—

1. That the plaintiff exerted his utmost efforts to obtain the re-
lease of his stock from the time of attachment until Jan. 6th, and
that he immediately notified defendants of said attachment, and
that he was guilty of no laches or negligence in not sooner obtain-
ing said release.

2. That the mortgage was required by Mr. Whittier before sign-
ing the note ; and that the note was required by the marshal before
he would release the goods.

3. That plaintiff’s journeys to New York were rendered neces-
sary by said attachment.

4. That plaintiff was guilty of no laches or negligence in not
sooner reopening his store, being prevented by severe sickness con-
tracted in his return from New York.

5. That it was reasonable and necessary for plaintiff to employ
counsel to assist him on his last visit to New York by reason of said
attachment, and that he took counsel with him for that purpose;
and that the bond in question was obtained by plaintiff and his coun-
sel on that visit.

6. That plaintiff’s personal necessary traveling expenses of said
visits were $125.

7. That the reasonable charges of his counsel to and at New
York on said business, although yet unpaid, were $100.
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8. That plaintiff’s store was in the marshal’s exclusive possession
for eighteen days, exclusive of Sundays, during which period the
expense of fuel and gas continued and were necessary, but plain-
tiff was totally deprived of profit from his business; and I find that
he was thereby the loser of his probable gross profits, which I find
to have been $9.16 daily, viz., $164.88.

9. That plaintiff’s store was closed after redelivery of the key to
him, twenty-two days, exclusive of Sundays, during which period
plaintiff’s expense for fuel and gas ceased, which expense I find to
have been daily thirty cents, and that he was, by reason of the same,
loser of his probable net profits, which I find to have been $8.84
daily, viz., $194.48.

10. That the reasonable charges of plaintiff’s counsel, also unpaid,
for retainer and time, fees in defense of said suit in the United
States court, up to the commencement of this action, were $150,—
also unpaid.

11. That said counsel’s reasonable charges for correspondence
with defendants, and with counsel of Union Paper Collar Company,
in Boston, and efforts to obtain release of said stock before giving of
the bond, by getting a receipter in Portland after defendants had
failed to do so, and furnishing a receipter, $100.

12. That plaintiff’s stock at the time of attachment was worth
%2,750, and that $2,500 worth of it has been retained, and is still
unsold, by plaintiff, and that the depreciation thereon is twenty-five
per cent, viz., $625. :

18. That plaintiff did, in fact, retain and withhold from sale said
stock, or $2,500 thereof, on account of the mortgage which Mr.
Whittier had required him to give as security for his note.

14. That from the reopening of plaintiff’s store, Feb. 1st, 1868,
until and including this day, Feb. 15th, 1869, a period of 324 busi-
ness days (excluding Sundays and two holidays), plaintiff’s gross
profits were diminished an average of $5.39 daily, being a direct loss
to plaintiff of $5.00 a day, being, for the period, $1,620.

15. That this loss was occasioned by two causes: the withdrawal
of his entire stock from sale, and the total destruction of his credit,
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which has prevented him from buying except in very small and un-
profitable quantities.

16. That plaintiff’s credit was good and ample for all the de-
mands of his business, until the attachment of his stock by the Pa-
per Collar Company, Dec. 17th, 1867.

17. That his credit was, by said attachment, annihilated, and has
so remained ever since, is admitted by defendants’ attorney.

18. That the total loss of plaintiff’s credit as a business man is
prospectively a damage to him (exclusive of previous losses, and on
the hypothesis of the immediate withdrawal of the attachment and
suit against him in the United States court) of $1,000.

19. That the reasonable charges of plaintiff’s counsel, unpaid, in
this suit, are $50. ‘

20. And I find that plaintiff has been throughout without fault,
neglect, or laches, and that said losses have been occasioned him by
reason of the cause above named.

The presiding justice ruled as matter of law:

1. That items 8, 9, 12, 14, and 18 were items of *loss, damage,
and harm, by reason of ” said ¢ action at law ” “ prosecuted against
the plaintiff”” in the United States court for the infringement of a
patent, in selling collars which the plaintiff had of the defendants.

2. That items 6, 7, 10, and 11 are * fair and reasonable charges
for expenses in defending said action.”

8. That as such, said items, viz., 6, 7, 8, 9, 10, 11, 12, 14, and
18, amounting to $4,129.36, are covered by said bond to the extent
of its penalty.

4. That item 19 is not covered by the bond.

5. That the plaintiff is entitled to recover, for breach of the bond,
the sum of $3,000.

To the rulings numbered 1, 2, 8, and 5, the defendant alleged
exceptions.

Davis § Drummond, in support of the exceptions, cited 2 Greenl.
on Ev., § 256 ; Marble v. Worcester, 4 Gray, 395; Benson v. Mal-
den § Melrose G L. Co., 6 Allen, 149; Smith v. Way, 6 Allen,



80 WESTERN DISTRICT, 1869.

Ripley v. Mosely.

212; Brown v. Cummings, 7 Allen, 507; Watson v. Ambergate
Railway Co., 8 Eng. L. & Eq. 497 ; Geev. Lancashire § Yorkshire
Railway Co., 6 Hurl. & Norm. 211; Gen. Mutual Ins. Co. v.
Sherwood, 14 Howard, 851 ; Barrett v. Blanchard, 13 Gray, 429 ;
Ingledew v. Northern Railway Co., T Gray, 86; Livil v. Johnson,
12 East, 653; Longfellow v. Quimby, 29 Maine, 196, 205; Arm-
strong v. Percy, 5 Wend. 535, 538 ; Blanchard v. Ely, 21 Wend.
342; Griffin v. Colser, 16 N. Y. 496; Boyd v. Brown, 17 Pick.
453, 461 ; Smitk v. Candey, 1 How. 28; Brown v. Smith, 12
Cush. 866 ; Berry v. Dwinel, 44 Maine, 255, 268, 269; Griffin v.
Colser, 16 N. Y. 689 ; Masterton v. Brooklyn, 7 Hill, 62; Hadley
v. Brazendale, 26 Eng. L. & Liq. 898; Worcester v. Great Falls
Manf. Co., 41 Maine, 159 ; Bridges v. Stickney, 38 Maine, 361 ;
Fox v. Harding, 7 Cush. 516; P. W. 4 B. R. R. Co. v. Howard,
13 Ken. 8075 Cram v. Dresser, 2 Sandford, 127 ; Loker v. Damon,
17 Pick. 2885 Sibley v. Hoar, 4 Gray, 222; Thompson v. Shat-
tuck, 6 Met. 615; Waite v. Gilbert, 10 Cush. 177; Brown v.
Smith, 12 Cush. 366 ; Warner v. Bacon, 8 Gray, 397; Willey v.
Frederies, 10 Gray, 357 ; Adams v. Barry, 10 Gray, 361; Bald-
win v. Western B. R. Co., 4 Gray, 838 ; Parker v. Lovell, 11 Gray,
353; Cutting v. Grand T. Railway Co., 13 Allen, 321.

L. D. M. Sweat, for the plaintiff, elaborately advocated the cor-
rectness of the rulings, nter alia, from the intentions of the parties
indicated by the facts and circumstances as they existed at the time
the bond was executed ; and cited 2 Kent’s Com. (11tl»Ed.), 5655,
256; Gennings v. Norton, 35 Maine, 308 ; Gennings v. Norton, 4
N. H. 497; Bouvier’s L. Dict., Damages.

Barrows, J.  The condition of the bond here in suit provides
that the defendants shall pay to the plaintiff ¢ the just and full sum
of three thousand dollars or so much thercof as shall be necessary to
fully indemnify and save harmless the said Ripley from all loss, dam-
age, and harm whatsoever, by reason of any suit or action at law
or in equity that has been, or may hereafter be, prosecuted against
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the said Ripley by the Union Paper Collar Company of New York,
or others, for the infringement of any patent, in selling paper collars
which the said Ripley has had or may hereafter have of said Mose-
ley & Tynberg,” and also that the said Moseley & Tynberg ¢ shall
pay to said Ripley all fair and reasonable charges for expenses in
defending said suits or actions.”

The bond was given Jan. 10th, 1868.

The presiding judge in the court below, before whom the case
was tried without the intervention of a jury, finds that, in 1867, the
plaintiff, a dealer in gentlemen’s clothing, was the agent of the de-
fendants in Maine for the sale of paper collars; that the Union Pa-
per Collar Company commenced a suit against the plaintiff’ for an
alleged infringement of their patent in the sale of these collars, and
on Dec. 17, 1867, attached upon their writ in that suit the plaintiff’s
entire stock of goods of the value of $2,750; that plaintiff’ imme-
diately notified defendants of the attachment, and used his best ef-
forts to procure the release of his stock from attachment, but was
unable to do so until Jan. 6, 1868, when he succeeded in procuring
receipters only by mortgaging the stock to secure them ; that plain-
tiff incurred reasonable and necessary expenses in two visits to the
defendants at New York, the last time with counsel, resulting in
the giving of the bond in suit; that plaintiff contracted a severe ill-
ness on his return from New York, in consequence of which his store
remained closed until the first of February, 1868 ; that his business
credit which was previously good was destroyed by the attachment ;
that he has been of)liged to retain the greater part of the goods
mortgaged to secure his receiptors, and that the goods have depre-
ciated twenty-five per cent; that he lost the profits of his store dur-
ing the time it remained closed, and that they have been greatly
diminished since on account of the reduction of his stock caused by
the attachment and mortgage and the consequent loss of credit.

The suit of the Union Paper Collar Company against the plain-
tiff is still pending and undecided, and plaintiff’ has actually paid
nothing as yet on account of it, except as above stated, though he
has become liable for counsel fees to a considerable amount.
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Hereupon the judge assessed the damages accruing from all the
matters and things above recited, in detail, and, including an addi-
tional item of $1,000 for the prospective injury to him in ¢ the total
loss of the plaintiff’s credit as a business man exclusive of previous
losses, and on the hypothesis of the immediate withdrawal of the
suit,” found the sum total to be $4,129.36, and ordered judg-
ment and execution for $3,000, that being the amount of the pen-
alty named in the bond and of the ad damnum in the writ.

The defendants excepted.

The language of the bond is general and comprehensive, and the
plaintiff is entitled to recover all damages which he can legally be
deemed to have suffered by reason of the suit, together with the ex-
penses incurred in defending it so far as they are found ¢ fair and
reasonable,”—these last being expressly provided for. _

We think that under the latter clause in the condition, the debt
contracted by the plaintiff to counsel for services in defending the
suit against him, though not yet paid, is a proper subject for allow-
ance in making up the damages. The course pursued was undoubt-
edly contemplated by both parties. The defendants do not appear
to have employed any counsel to defend the suit; and they bound
themselves to pay ¢ all fair and reasonable charges for expenses in
defending.” Ripley was to be saved harmless mot only from any
judgment that the Union Paper Collar Company might recover
against him for damages and costs, but also from expense in defend-
ing the suit. He has not been saved harmless in the matter of these
expenses, but has been forced to incur an indebtedness which the
defendants should have provided means to discharge. So in Lyman
v. Lull, 4 N. H. 495, where the bond was conditioned to save harm-
less and indemnify a town *from all manner of expenses, damages,
costs, and charges which should be imposed upon said town by rea-

son of the maintenance, education, and support of ”’

an illegitimate
child ; the overseers being called on for support, agreed with a per-
son to take care of the child for a certain sum per week, and the
child had been supported several weeks under the agreement, but

nothing had been actually paid by the town; and it was held, that
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there was a breach of the bond, and that the support promised but
not paid for should be reckoned in assessing the damages.

Nor do we think it can be maintained that the depreciation of
the plaintiff’s stock, while it has been necessarily withheld from sale
on account of the attachment, is not a legitimate subject of damages
recoverable here. The attachment of the stock was a natural and
common incident of the suit. The plaintiff did his best to procure
its release, but was unable to effect it upon any terms which per-
mitted him to make sale of. the goods. Their depreciation is a mat-
ter capable of being definitely ascertained. The loss is mneither
speculative nor dependent upon contingencies, and is one of the nat-
ural and direct results of the suit. The plaintiff’s stock was taken
from him. In the natural course of things it is diminished in value
by the Japse of time. It is a loss to him as much as if a portion of
it were sold. If the defendants would have relieved themselves
from a liability for such loss they should have prevented the deten-
tion.

And we are of opinion that the reasonable expense of himself and
counsel incurred by the plaintiff in the effort to release his proper-
ty from attachment, is also recoverable,—but not that which was in-
curred for the purpose of procuring the defendants to enter into the
contract of indemnity.

And with regard to all the other items which go to make up the
damages assessed, we think them either too remote and uncertain,
or too much complicated with other intervening efficient causes, to
be allowed in this suit.

They do not seem to us to be either the direct and natural conse-
quences of the suit, or to be such losses as may reasonably be sup-
posed to have been in the contemplation of both parties at the time
the agreement was entered into. No small part of them accrued
by reason of other efficient proximate causes, the force and effect of
which cannot be estimated ; nor can the damages accruing from the
combination be apportioned.

The object of the bond was to reimburse the plaintiff for so much
property as should be taken from him by reason of the suit and for
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the expenses of defending it. It cannot be so extended as to re-
lieve the plaintiff from all the consequences of his own unfortunate
or unwise management since, though he may have fallen into the
mistakes or met with the misfortunes in consequence of the suit op-
erating as a remote cause..

But the damages thence resulting are consequences of conse-
quences, and not legally computable. Very manifestly, even if there
were no other element of ‘uncertainty, this should prevent the al-
lowance made for loss of probable profits during the time that the
store remained closed in’consequence of the plaintiff’s illness con-
tracted on his return from New York; and for the diminution of
profits consequent upon the reduction of his stock ; and for the pro-
spective damages arising from loss of mercantile credit. Much of
the reasoning in Hayden v. Cabot, 17 Mass. 169 is applicable in this
case. See also, Gree v. Lancashire § Yorkshire Railway Co., 6 Hurl.
& Norm. 2115 Smithv. Condry, 1 How. 28 ; Blanchard v. Ely, 21
Wendell, 3425 Griffin v. Colver, 16 N. Y. 491, for rules and prin-
ciples which should be regarded in assessing the damages here.

It is argued that the judge in the court below found, as matter of
fact, that all these results were the necessary and unavoidable con-
sequences of the suit, and that his finding as to matters of fact is
conclusive.

Such finding as to a pure question of fact is conclusive ; but where
the finding necessarily embraces an untenable legal proposition, it
must be disregarded.

It is impossible that it can have been legally ascertained that, in
addition to the items which we have indicated as properly entering
into the computa:cion, there have been losses of probable profits, and
losses by destruction of credit, amounting to the sum of $2,979.36,
which can be legally said to have occurred by reason of an attach-
ment of goods which still remain the property of the plaintiff, and
the total value of which was but $2,750 in the outset.

Exceptions sustained.

Arrreron, C. J.; Dickerson, Curring, TAPLEY, and Dan-
FORTH, JJ., concurred.
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SamueL Lricaron vs. HENRY KELSEY & another.

The clause in § 14 of the United States bankrupt act of 1867, providing that the
conveyance therein mentioned “shall dissolve any attachment made within
four months next preceding the commencement” of the debtor’s proceedings
in bankruptey, is equivalent to an express provision for the preservation of
an attachment made more than four months.

The bankrupt’s certificate of discharge duly pleaded in an action pending against
him in the supreme judicial court of this State, will not, by virtue of R. 8. of
1857, c. 81, § 33 dissolve an attachment made by virtue of the writin the action,
more than four months prior to the defendant’s commencement of proceedings
in bankruptey.

The attachment thus made may be enforced by an execution issued upon a spe-
cial judgment rendered by the courtin whichthe action was entered and pros-
ecuted.

The district court of the United States doesnot have exclusive jurisdiction in
such matters,

O~ ExceprIONS.
ASSUMPSIT on a promissory note.
The case is fully stated in the opinion.

William Henry Clifford, for the plaintiff, cited Franklin Bonk v.
Bachelder, 28 Maine, 60 ; Kittredge v. Warren, 14 N. H. 509 ;
Davenport v. Tilton, 10 Met. 820 ; Rowell’s case, 21 Verm. 620 ;
Drake on Attachment, 435 ; United States Bankrupt Act of 1867,
§14; Pub. Laws of 1868, c. 1567, 223 ; Lothrop v. Abbott, 21
Maine, 421 ; United States Bankrupt Act of 1841, § 2; United
States Bankrupt Act of 1867 (Avery & Hobbs’ Ed.), 108;
Houghton v. Bustis, 5 Law Rep. 505 5 Downer v. Brackett, 5 Law
Rep. 3925 Peck v. Jenness, 7 How. 612.

Shepley 5’ Strout, for the defendants, elaborately argued the fol-
lowing propositions :

1. The replication is bad in form and substance, praying judg-
ment whether the plaintiff ought to be precluded from having his
“action against the said defendants,” instead of his action tn rem
against the goods attached.
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2. By United States bankrupt act of 1867, § 34, the discharge
“¢releases” the bankrupt, and, when pleaded, is “a bar” to the ac-
tion, hence judgment must be for the defendant in such case. And
by R. S. of 1857, c. 81, § 33, «“ when final judgment is rendered for
the defendant, the attachment is thereby dissolved.” And this
statute is not repealed expressly or by implication.

8. By the provisions of the bankrupt act no lien by attachment
continues so as to be enforced under process from the State courts.
Attachments are liens to secure judgments recorded against defend-
ants, and whatever defeats the judgment defeats the attachment,
unless saved by some statute. Peck v. Jenness, T How. 623. The
United States bankrupt act of 1841, § 2, expressly preserved at-
tachments. Not so with the act of 1867.

The national act has suspended all State legislation touching the
matter of bankruptcy. Sturgis v. Crowningshield, 4 Wheat. 122.

Ogden v. Saunders 12 Wheat. 263. In re Bellows ¢ Peck, 3 Story,
C. C. R. 428.

The disposition of all liens under the bankrupt act is vested in
the district court of the United States. United States bankrupt act
of 1867, § 1. The State court has no jurisdiction. The lien is
continued, if at all, by force of the United States act, and the
United States court should administer it.

If the proper steps had been taken before the proper tribunal be-
fore discharge, whatever lien there was could have been enforced.
After discharge, the State court cannot modify its effect. Ez parte
Foster, 2 Story, 157. ,

A State court once having had jurisdiction, may continue to enter-
tain it for the purposes mentioned in § 21, even after the institution
of bankrupt proceedings ; but the enforcement of a lien by attach-
ment is not one of the purposes mentioned.

Barrows, J.  To the defendant’s plea of a discharge in bank-
ruptey, the plaintiff’ replied an attachment of personal property reg- -
ularly made more than four months before the commencement of
the proceedings in bankruptcy, and still subsisting (as he alleges),
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and that this suit is prosecuted for the sole purpose of obtaining a
judgment and execution which will enable him to perfect that attach-
ment ; and to this end alone he prays judgment against the defend-
ants for his damages and costs. Defendants demurred to the repli-
cation, and plaintiff joined. The presiding justice overruled the de-
murrer, and defendants alleged exceptions which have been elabo-
rately argued.

The statutory provisions which are supposed to bear upon the
question here presented, are as follows :

1. Section 34 of the act of congress passed in 1867, and entitled,
“An act to establish a uniform system of bankruptcy throughout
the United States;” which provides that a discharge duly granted
under the act shall release the bankrupt from all debts, claims, lia-
bilities, and demands which were, or might have been, proved against
his estate in bankruptcy except such as are by said act excepted
from the operation of a discharge in bankruptey ; and that such dis-
charge may be pleaded as a full and complete bar to all suits brought
on any debts, &c., not thus excepted, and that the certificate shall
be conclusive evidence in favor of such bankrupt, of the fact and
the regularity of such discharge.

2. Section 14 of the same act ; which provides that the convey-
ance to the bankrupt’s assignee shall vest in him, by operation of
law, all the property and estate of the bankrupt, both real and per-
sonal (with certain specified exceptions), although the same is then
attached on mesne process as the property of the debtor, and shall
dissolve any such attachment made within four months next pre-
ceding the commencement of said proceedings.

3. Section 21 of the same act; prohibiting any creditor whose
debt is provable under the act from prosecuting to final judgment
and suit therefor against the bankrupt, until the question of the
debtor’s discharge shall have been determined, and commanding the
stay of any such suit on the application of the bankrupt for a rea-
sonable time to await the determination of the court in bankruptcy
on the question of discharge, with a proviso that if' the amount due
the creditor is in dispute, he may proceed to judgment by leave of
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the court in bankruptey, for the purpose of ascertaining the amount
which shall thereupon be proved in bankruptcy.

4. Section 1 of the same act; extending the jurisdiction of the
district courts of the United States to the collection of all the assets
of the bankrupt, and to the ascertainment and liquidation of the liens
and other specific claims thereon.

5. The defendants claim that under §§ 21 and 34 of the United
States bankrupt act, judgment must necessarily be rendered for the
defendants upon pleading the discharge with profert of the certifi-
cate, which they have done, and that thereby the attachment will
be dissolved by force of c. 81, § 33, R. S.; and that in any event,
even if an attachment made more than four months before the com-
mencement of proceedings in bankruptcy can be held to create a
valid lien capable of being enforced, it must, under § 1 of the bank-
rupt act, be enforced by proceedings in the district court of the
United States, which they insist has exclusive jurisdiction of all mat-
ters pertaining to the ascertainment and liquidation of liens upon
the bankrupt’s estate.

On the other hand, the position assumed by the plaintiff is, that
section 14 of the bankrupt act, above quoted, preserves all attach-
ments made more than four months before the commencement of
the proceedings in bankruptcy, and that chapters 157 and 223 of
our statutes of 1868 harmonize with this view of the bankrupt law ;
and, taking the whole together, there is nothing in our own legisla-
tion or in that of the United States to preclude the rendition of the
special judgment and special award of execution which he prays for
in his replication.

And we think this position is successfully maintained.

To bar the judgment to which the plaintiff would otherwise be
entitled, the defendants rely upon certain statutory provisions.
These are all to be combined together, giving paramount force to
the act of congress if the State law is found to be in conflict with
it, but having due regard for the rules which require that every sec-
tion and clause shall be expounded with reference to every other,
and, if possible, the effect designed by the legislature given to each ;
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that that which is required or excepted by necessary implication
from any of the provisions of the statute is to be regarded in the
same manner as if it were done in express terms; and that when-
ever a right is given by statute, all the means necessary to make
the right effectual are given also.

Thus looking at these various provisions we cannot hesitate to
say, that an attachment made, as was the plaintiff’s, more than four
months before the commencement of the defendant’s proceedings in
bankruptcy, is preserved by necessary implication from section 14,
which dissolves only those attachments made within four months
from such commencement; that this is equivalent to an express pro-
vision for the preservation of such an attachment as we have in the
case atbar; that the only mode of preserving the attachment, known
to the law, is by the rendition of such a judgment by the court in
which the process is pending, as will enable the party making it to
perfect the lien thereby acquired ; that from this it follows that the
provisions in the bankrupt act making the discharge in bankruptcy a
good plea in bar, &ec., are not to be so construed as to prevent the
rendition of such a judgment in cases which are thus made excep-
tional ; that is, in all cases where an attachment was duly made four
months before the commencement of the proceedings in bankruptcy,
if upon the pleadings or evidence the plaintiff is found otherwise
entitled to judgment in his favor, the plea of bankruptcy must not
be held to preclude him from having such a judgment as will place
it in his power to avail himself of his attachment; for only thus can
the due and proper effect be given to that clause in the bankrupt
act which was designed to prevent the dissolution of those attach-
ments. A judgment in favor of the bankrupt defendant, such as
his counsel here claims, would operate not an ascertainment and
liquidation of the lien, but a dlssolutlon of it by virtue of our own
statute. R. S.c. 81, § 33.

We see no difficulty in giving full force and efficacy to that
clause in the bankrupt act which confers on the district courts of the
United States jurisdiction over the ascertainment and liquidation
of such liens without supposing that it was intended to defeat them

VOL. LVIL 7
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by taking from the court, under whose process they exist, the power
of rendering the special judgments necessary to complete them.

The error into which the defendant’s counsel falls, consists in the
assumption that the preservation of these attachments by necessary
implication from the clause in § 14 of the bankrupt law of 1867, is
not equivalent in effect to a provision in express terms for their
preservation,—such as was made for the preservation of liens in the
bankrupt law of 1841.

Correcting that mistake, we follow, in awarding the judgment
claimed by the plaintiff, the same course of proceeding which was
pursued in cases arising under'the bankrupt law of 1841. Daven-
port v. Tilton, 10 Met. 320. Kittredge v. Warren, 14 N. H. 509.
Kittredge v. Emerson, 15 N. H. 227. Franklin Bank v. Bachel-
der, 23 Maine, 60.

It is true that the principal question discussed in those cases was
whether an attachment on mesne process constituted a lien within
the meaning of that clause in the bankrupt act of 1841, which prb-
tected existing liens against the operation of the law ; but the ques-
tions here presented arose incidentally, and are treated with such
fullness of learning and ability, that one can enter the same field
now only as a disciple and copyist.

A simple reference, then, is all that is deemed necessary.

Fzceptions overruled.

Aprrirron, C. J.; Curring, DickersoN, DAxrorTH, and Tap-
LEY, JJ., concurred.
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Dartvs WHITE vs. REPUBLIc FIRE INSURANCE CoMpANY.
SAME vs. RELIEF Fire INsuranceE COMPANY.

The da,ma,ge‘émd expense caused and incurred by removing, with that reasonable
degree of care suited to the occasion, insured goods from an apparentimminent
destruction by fire, are covered by a policy insuring against *loss or damage
by fire,” although the building in which they were insured and from which
they were thus removed, was not in fact burned.

O~ REePoRT.

AssumMPsIT on two policies of insurance against ““loss or damage
by fire.”

The appraised loss upon stock, consisting mainly of bristles and
brushes manufactured and in process of manufacture, was $1,728.76 ;
expense of moving, $115.90 ; and loss on tools insured by Repub-
lic Company, $58.80.

The goods covered by the policies in suit were in the third story
in Ware’s block, on the northerly side of Federal street, Portland,
over stores numbered 101, 105, and 107, with the entrance on Fed-
eral street. The main building was of brick, three stories high. In
the rear of the main building, and within three feet of it, was a two-
story brick building, with a wooden roof, connected with the main
building by a somewhat flat wooden shed-roof. Stores 105 and 107
extended through the main building under the shed roof into the
building in the rear. Store 107 was occupied as a clothing store.
Between that part of it in the main building and the building in
the rear, there was a light wooden partition. Store 105 was oceu-
pied as a grocery. The original brick wall of the main building
had been cut through by windows and doors.

The time of the fire was that of the great conflagration, July 4,
1866. The whole eastern portion of the city, including the easterly
side of Temple street (which was the first street east of the- plain-
tiff ) and the southerly side of Federal street, opposite the plaintiff’s
property, were destroyed, a heavy wind blowing the sparks and flames
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upon the plaintiff’s premises, so that the roof of the rear building
was repeatedly on fire.

All the tenants in the block removed their goods.

The plaintiff first moved his goods down to the side-walk, where
they were somewhat damaged by fire.

There was much testimony tending to show the imminent peril
to which the plaintiff s goods were exposed. The stock left in the
building was not injured.

The case was withdrawn from the jury and continued on report,
the full court to render such judgment in connection with the agree-
ment of the parties as the law and evidence required.

S. C. Strout § H. W. Gage, for the plaintiff.

Davis § Drummond, for the defendants.

1. The loss was not covered by the policies. ~Hillier v. Alleghany
Ins. Co., 3 Penn. 470. The building was not injured by fire or
water. :

9. The injury was not caused by the removal. They were in the
same condition when returned. The injury had no necessary con-
nection with the removal. No intrinsic injury; the mixing up of
the different qualities of the bristles was not the result of the re-
moval.

3. There was not the requisite care in the removal.

4. If liable at all, the liability is confined to tools and not to the
negligent mixing of his stock.

DickEerson, J. Assumpsit on two policies of fire insurance, sub-
mitted on report.

On the night of the conflagration of July 4, 1866, at Portland,
the plaintiff, apprehensive that the building known as Ware’s block,
on the mnortherly side of Foderal Street, the third-story of which
was occupied by him for the manufacture of brushes, would be
destroyed by fire, removed his stock, consisting of bristles and man-
ufactured brushes, and his tools from the building. The block was
not destroyed or injured by the fire; and the plaintiff’ brings this
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action to recover the damages thus done to his stock and tools, and
for the expense incurred in removing them.

The important and interesting question is raised whether the
plaintiff’s loss is covered by 4he policy. In general, the assured is
entitled to indemnity, unless the loss happens from the qualities or
defects of the subject insured, his own fault, or some peril for which
he is answerable. 1 Phillips on Ins. 639.

It is argued by the learned counsel for the defendants that this is
not a loss by fire ; that fire was not the proximate cause of the dam-
age, and that therefore the loss is not covered by the policy- While
it has been held that a loss by lightning without combustion is not a
loss by fire, it has, also, been held that the loss of a building by
being blown up by gunpowder, and demolished to stop a conflagra-
tion is within the terms of a fire policy. Babcock v. Montgomery
Co. Mut. Ins. Co., 6 Barb. 637. Keniston v. Merrimack Co. Mut.
Ins. Co., 14 N. H. 341. City Ins. Co.v. Corlies, 21 Wend. 367.

Damage done to goods by having water thrown upon them in ex-
tinguishing a fire, and a loss of goods by theft after they have been
removed from a fire are covered by the policy. Hillier v. Alle-
ghany Ins. Co., 3 Penn. 470.  Witherell v. Maine Ins. Co.,49 Me.
200.

A bolt may be loosened, or a timber started in a storm without

" causing any loss until the subsequent action of the water or climate

or the greater strain of a different cargo has so augmented the in-
jury, as to cause the loss of the vessel ; and yet such a loss is a loss
by the storm. Stephenson v. Piscataquis Ins. Co., 54 Me. T6.

So if after a storm has subsided, the boat is lost by reason of the
disabled condition of the ship, in consequence of damage done dur-
ing the storm, it is a loss by the storm. Potter v. Ocean Ins. Co.,
8 Sum. 27.

In these and like cases the direct proximate cause of the damage
or loss is not to be found in the fire, or the storm, but in the water,
the removal of the goods, the action of the climate, or strain of the
cargo, or the disabled state of the ship. If courts were required to
hold that no loss is caused by a policy of insurance unless the peril
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insured against is directly operating upon the subject insured at the
time of the ultimate catastrophe, they would deny the right to
recover in many cases where it has long been recognized by courts
of the highest authority. The legal maxim, causa prozima spectatur,
is by no means of unusual application in its strict technical sense.

If a loss from demolishing a building with gunpowder to stay the
progress of a conflagration, comes within the terms of a fire policy,
ought not the damages and expense, of removing such building, to
be recoverable if the object in view could be as speedily and suc-
cessfully accomplished ?

In such cases is not the fire, the impending conflagration, the ex-
isting operating cause alike of the destruction of the building or of
its removal from danger? Is the assured entitled to recover dam-
ages for one of the effects of the same procuring cause, and not for
the other? If by reason of the immobility of real estate and the
necessity of speedy action on such occasions, it becomes necessary
to demolish a building, at the cost of the underwriters, to prevent
it and other property from being destroyed by fire, does not the an-
alogy of the law require that they should, also, be chargeable for
the damage and expense of saving personal property from destruc-
tion by removing it to a place of safety? Isnot the producing cause
of both results the same ?

So if the underwriters are liable for damage done to goods by hav-
ing water thrown upon the building in which they are stored, to ex-
tinguish the fire, ought they not, also, to be liable for damage done to
goods, in time of imminent peril, by throwing water upon the build-
ing containing them to prevent it and them from destruction, though
actual ignition has not taken place? In both cases, technically
speaking, the water and not the fire is the direct proximate cause of
the damage. It is neither the policy of the law nor public policy to
make it for the interest of the assured, in case of fire, to postpone
the use of the means for extinguishing the fire, and the removal of
the goods, until the building containing them is actually on fire ?
In many, if not most cases, such delay would be tantamount to con-
signing both goods and building to destruction. 'Would the interests

.
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of insurance companies or the public morals be subserved by the
establishment of sucha policy ?

The question presented is one of considerable difficulty, and one
upon which the authorities are at variance. While the supreme
court of Illinois, in a case like the one at bar, have held that the un-
derwriters are liable for the damage to the goods and the expense of
removing them, the court in Pennsylvania have denied them liabil-
ity. Case v. Hartford Ins. Co., 13 1ll. 676. Hillier v. Alleghany Ins.
Co.,8 Penn. 470. We think the liability of the underwriters, in these
and similar cases, depends very much upon the imminence of the
peril, and the reasonableness of the means used to effect the removal.
The necessity for removal is analogous to the necessity that justifies
the sale of a disabled vessel by the water. Itis not to be deter-
mined by the result alone, but by all the circumstances existing at
the time of the fire. The necessity for removal need not be actual,
that is, the building may not have been actually burned, since this
may have been prevented by a change in the direction or force of
the wind, the more skillful or efficient management of the fire en-
gines, or the sudden happening of a shower, or a like unforeseen
event. But the imminence of the peril must be apparent, and such
as would prompt a prudent uninsured person to remove the goods ;
it must be such as to inspire a conviction that to refrain from re-
moving the goods would be the violation of a manifest moral duty ;
the damage and expense of removal, too, must be such as might
reasonably be incurred under the circumstances of the occasion.
Angel on Fire Ins. § 117.

When such a case exists, we think it the better opinion to hold
that the underwriters are chargeable for the damage and expense of
removing the goods, as this result seems most in accordance with
reason, the analogies of the law, and public policy. Such, also, is
the conclusion of Mr. Phillips, the learned commentator on the law
of insurance. * It seems,” he says, “to be the better doctrine, and
the one most closely analogous to the jurisprudence on the subject
of insurance generally, that the underwriters are liable for such
damage and expense reasonably and expediently incurred, as being
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directly occasioned by the peril insured against.” 1 Phillips’ Ins.,
645-6.

The doctrine we maintain on this subject is applicable to a large
class of cases, recognized by the law of insurance, and is found in
that well-established principle of the law of insurance, that insurance
against, or an exception of a peril, besides the consequences imme-
diately following it, may include, also, a loss or expense arising on
account of it, although what is insured against or excepted does
not actually occur, provided the peril insured against, or excepted,
is the efficient acting or imminent cause or occasion of the loss or
expense. 1 Phillips’ Ins., § 1131.

The proximity of the fire to the building occupied by the plain-
tiff, its rapid progress, terrible intensity and fearful ravages, leave no
reason to doubt but the goods were removed through a reasonable
apprehension that they would be destroyed by fire if suffered to re-
main. Their situation, too, in the third story, requiring earlier at-
tention, rendered their condition more hazardous than if they had
been on the first floor. A prudentuninsured person could scarcely
have omitted the precaution taken by the plaintiff.

In removing the goods the plaintiff was bound to exercise that
reasonable degree of care which was suited to the circumstances of
the occasion ; and, when we consider the situation of the goods, the
imminence of the peril, and the terror and consternation naturally
excited by the progress and fury of the conflagration, we are not
prepared to say that he did not exercise such care.

Under the rule for apportioning the damages between the two
defendant companies, agreed upon by the parties, if the court
should find that the plaintiff is entitled to recover, the plaintiff is
to have judgment against the Relief Ins. Co., for the sum of one
thousand two hundred and twenty-nine dollars and seventy-six cents,
and interest from the date of the writ; and also against the Repub-
lic Ins. Co. for six hundred and seventy-three dollars and sixty-
eight cents, and interest from date of the writ.

Arrreron, C. J.; Warron, Barrows, and Tapriey, JJ., con-

curred.
Curring and DaxrorTH, JJ., did not concur.
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GEOrRGE WARREN & another vs. Weston F. M1LLIKEN & another.

A grain elevator company holds grain stored therein, as agents for the owners of
the grain.

A transfer of an elevator order, with notice thereof to the elevator company, and
a partial delivery of grain under such transferred order, is sufficient to trans-
fer the property in the whole.

‘Where the defendants, being holders of such an order, permitted the drawers to
transfer it to the plaintiffs for value, the defendants are estopped to claim title
adversely to the plaintiffs.

Ox REeporr.
TrovER for six hundred and seventy-two bushels of corn.
The casesis sufficiently stated in the opinion.

J. & B. M. Rand, for the plaintiffs.
Shepley & Strout, for the defendants.

Appreron, C. J. This cause is submitted to the court, upon a
report of the evidence. The respective parties were witnesses and
differ in regard to some of the facts material to its decision. They
respectively derive title from the firm of Bradley, Coolidge & Rog-
ers; but no member of that firm was called as a witness, though it
might reasonably be expected much light might be derived from
that source.

The corn in controversy was stored by Bradley, Coolidge & Rog-
ers in the Portland elevator, in common with various parcels of
grain belonging to others. As evidence of their ownership they
held what is called an elevator order, which is in these words:

¢ PorTLAND, Dec. 3, 1866,
No. 1558.
Mr. John McQueen:—Deliver Bradley, C. & Rogers,
thirty-one hundred and seventy $2 bushels corn.
Joax Porrrous, per E.”

PORTLAND ELEVATOR.
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On the 12th December, before 12 o’clock, Bradley, Coolidge &
Rogers delivered this order to the plaintiffs with this indorse-
ment: ’

“Deliver to D. Brigham & Co.,
B., C. & RocErs, per Small.”

The plaintiffs, under this order, received grain from the elevator
on the 12th, 18th, 14th, and 15th December, when the defendants
forbade the delivery of any more.

The elevator held the corn as agents for the owners. Before the
sale to the plaintiff they held for Bradley, Coolidge & Rogers. Af-
ter the transfer, notice thereof, and delivery of corn under such
transfer, they held the corn for the plaintiffs. The plaintiffs had re-
ceived a portion under the order. There was all the delivery which,
in the nature of the case, there could be. Hatch v. Bayley, 12
Cush. 27. Hatch v. Lincoln, 12 Cush. 31. Cushing v. Breed, 14
Allen, 376.  Gibson v. Stevens,«8 How. 384. The plaintiff, upon
these facts, is entitled to recover, as there is no question of a con-
version by the defendants.

But the defendants claim under a bill of sale from Bradley, Cool-
idge & Rogers to them, dated Dec. 10, 1866, and evidence tending
to prove a delivery under the same on December 11.  The defend-
ant, W. F. Milliken, further testifies that this elevator order, under
which the plaintiffs claim, was delivered them on the 11th Decem-
ber, by Bradley, Coolidge & Rogers.

But John B. Babb, one of the plaintiffs, testifies that on the morn-
ing of December 12, and before 12 o’clock in the forenoon, he went to
the office of Bradley, Coolidge & Rogers ; that they and Small, their
delivery clerk, and, as he thought, both the Millikens were there ;
that Bradley, Coolidge & Rogers stood at the desk ; that Small was
the clerk, who always delivered orders to him for the elevator ; that
he asked for an elevator order in place of the order they had given
him the day before ; that they had two elevator orders,—printed
orders issued by the elevator company ; that he could not tell how






