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ERRATA.

On page 22, the syllabus should read: A complainant in equity cannot comipel
a hearing at the law term, unless his case has been ‘“marked ‘law’ on the docket
of the county where pending.”

Page 54. 6th line from bottom, instead of *in his,” read ‘“being in their.”

“ 211, 25th line, instead of “ Pote v. Dill,” read *‘ Pike v. Dilling.”

290, bth line, instead of ‘‘unequal,” read ‘‘equal.”’

“ 449, 2d line of last syllabus, instead of *set,” read ‘‘sit.”



CASES

IN THE

- SUPREME JUDICIAL COURT

OF THE

STATE OF MAINE.

Berarr SteaMm Mirn Co. vs. Joun B. Browx & others.

A symbolical delivery of large quantities of logs, landed on a stream preparatory
to driving, is sufficient.

And a survey of such logs by a person mutually agreed upon by the parties to
the sale, and the putting thereon by the vendor the vendee’s mark as they are
thus landed, constitute a sufficient delivery even as against subsequent pur-
chasers, although, by the terms of the contract of sale, the vendor is bound to
deliver the logs at a specified place many miles below the landing.

TrovER, for two hundred and thirty-three thousand feet of spruce
logs. The taking was not denied, the main question raised being
that of title. »

From the deposition of James Hamlin, introduced by the plain-
tiffs, it appeared substantially that he took charge of Bethel Steam
Mills in October, 1865, and continued their agent until April, 1868;
that on November 2, 1865, as agent of the plaintiffs, he made a writ-
ten contract with one David Meserve for the purchase of certain
timber ; that Meserve thereupon arranged with Standley & Evans
to put in logs in fulfillment of the contract, on the Chickawalapy
stream, a tributary of the Androscoggin; that Meserve applied to
the witness for advances with which to pay Standley & Evans; that
one Lunt, who was employed by the plaintiffs to scale, was to see

> that the Jogs were marked by Meserve ; that Lunt was to go upon
VOL. LVIL. 2
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the landing from time to time and attend to his duties, and enter his
scale upon a log-book ; witness understood the logs were to pass
when scaled and marked, and made the advances upon that suppo-
sition, although no such conversation took place between the parties
until about the time of settlement ; that Lunt’s survey show 605,350
feet spruce logs put into the Chickawalapy by Standley & Evans;
that the logs not having been driven out of the Chickawalapy when
Meserve first came to settle, witness refused to settle ; that the next
time Meserve came to settle he brought a letter [read] from Lunt,
stating that the logs were all in the drive excepting about 100 M ;
that witness told Meserve that the logs left back were the plaintiffs’,
and if they came out the next spring, they probably would ngt be
injured any, but if they lay there two or three years, they would
injure a great deal, and probably be very nearly spoiled, and that
there would have to be a large reduction made on the logs if they
lay back two or three years; that witness then settled with Me-
serve for 505 M; that witness heard in August, 1866, that the
defendants had bought the logs in question and sent a scaler to scale
them, whereupon the witness notified the defendants that the logs
were the plaintiffs’, having their mark, and they would look to the
defendants for the pay ; that there is a custom on the Androscoggin
River that logs landed, scaled, and marked with the purchaser’s
mark are considered the property of the purchaser.

The terms of the contract sufficiently appear in the opinion.

From the deposition of W. F. Standley, introduced by the plain-
tiffs, it appeared substantially, that in November, 1865, David Me-
serve showed the witness a written contract made with Hamlin,
agent of the plaintiffs, to deliver logs to them ; that Uriah Evans,
with whom witness had purchased timber land on the Chickawal-
apy, was present; that Meserve desired witness and Evans to turn
logs in with him under the contract, and witness and Evans assent-
ed ; that m pursuance of the agreement with Meserve, witness and
Evans commenced lumbering, landed logs on the bank of the stream
and on the ice, received the plaintiffs’ mark from Meserve to put on
the logs; that Evans hauled, and witness took charge of, cut up
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and put the plaintiffs’ mark on each log, understanding this to be
done in pursuance of Meserve’s contract with Hamlin ; put in 605
M, which were surveyed by Isaac Lunt, he having come twice a week
at the landing for that purpose ; that witness and Evans settled with
Meserve, between 10th and 20th June, claiming pay for the whole
605 M, but Meserve would not allow the claim, saying Hamlin
would not pay him for the 100 M left ; that the settlement embraced
505 M, at $6.24 ; that witness then sold his interest to Evans ; that
all the logs left back on the Chickawalapy had the plaintiffs’ mark,
and were included in Lunt’s scale.

From the deposition of A. S. Perkins, introduced by the plain-
tiffs, it appeared substantially that he had lumbered twenty years
on the Androscoggin River, and that the custom prevailed on that
river and its tributaries to consider logs as belonging to the pur-
chaser when they were landed, scaled, and his mark placed upon
them.

From the deposition of David Meserve, introduced by the de-
fendants, it appeared substantially that he made the contract men-
tioned, and under it delivered 2100 M in the Androscoggin River
in season for the spring drive, at different places, and some from
the Chickawalapy, purchased of Standley and Evans; presented
the contract to Standley & Evans, and witness was to take all logs
they could deliver in the Androscoggin River in season for the
drive, and was to allow them the same witness was to receive, pro-
vided they would assist him in filling the contract; advanced them
$400; all the logs landed were not scaled and run from the Chicka-
walapy that spring ; settled with the plaintiffs in the spring or sum-
mer of 1866, through Hamlin, their agent ; nothing was said about
logs left back until the final settlement, when he objected because
-some of the logs were left; had Lunt’s survey when the settlement
took place ; Hamlin would not settle until he had an estimate of
the amount left in the Chickawalapy ; Lunt estimated 100 M and
settled with him, deducting that amount; Hamlin refused to take
the amount left; pressed him to pay a little money to secure the
logs left in the stream, and he refused, saying, if ever he had those
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logs he expected to buy them, they might be worth more in the
spring, or might be less; Hamlin never paid anything nor offered
to pay anything, on account of the logs left, nor has any one in
behalf of the plaintiffs ; never claimed the back logs of Evans, nor
received any delivery or possession of them, but requested him to
take them and take care of them himself.

Uriah Evans, deposed,—cannot tell how many logs, scaled by
Lunt, were left in the Chickawalapy, something over 200 M ac-
cording to Nutter’s scale made in July or August were left; there
were 200 spruce logs that Lunt did not scale, and some 3000 feet of
pine ; 200 M scaled by Lunt were also afterward scaled by Nut-
ting, the 200 M being the same lot which Lunt had previously
estimated at 100 M ; logs scaled by Nutter were never given by
witness into the possession of Meserve or plaintiffs ; they were sold
by witness to the defendants, for $6 per M, and cost witness seven-
ty-five cents per M to drive them to the defendants’ boom.

It was admitted by the parties that the amount of logs left back

in the Chickawalapy, and afterwards purchased by the defendants,
was over 230 thousand feet. '

The Court were to decide the case according to the legal rights
of the parties.

Davis § Drummond, for the plaintiffs, cited Weld v. Crane, 98
Mass., 152.

W. L. Putnam, for the defendants. The manufacture of an arti-
cle pursuant to the order of a customer does not transfer the title.

Property does not pass so long as anything remains to be done by
the vendor, unless by a suflicient preponderance of evidence pur-
chaser shows that the intention of the parties were otherwise; and
not then as against third parties without delivery.

Delivery of a part, as for the whole, is a delivery of the whole.
Boynton v. Veazie, 24 Maine, 286. But delivery of a part, while
something remains to be done to the balance by the vendor, is not
ordinarily delivery of the whole. Mason v. Thompson, 18 Pick.,
305. Ropes v. Lane, 9 Allen, 509.
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Usage cannot contravene the rules of law relative to the transfer
of property. It cannot make that delivery, which by the principles
of law is not delivery. Reed v. Richardson, 98 Mass., 218.

A usage to be binding must be proved to have been uniformly
adopted and generally known by those engaged in the particular
trade. Arnold on Insurance, T1, and cases cited in notes.

Hence, where parties equally experienced in the trade contradict
each other as to the alleged existence of the usage, it is not to be
presumed that the witnesses are falsifying, but that the alleged
usage has not become sufficiently established and known to be valid.

Where a witness testifies generally to the existence of a usage,
but is unable to state a particular instance of the observance of the
usage, his evidence should be rejected. Per Lord Mansfield in Sy-
ers v. Bridge, Doug. Rep., 530.

Defendants are three degrees remote from plaintiffs and their
claim, because

1st. There was, by the contract, no sale from Meserve to plain-
tiffs.

2d. There was none from Evans to Meserve.

8d. There was no delivery to plaintiffs which would prevent the
sale to defendants.

The first two points involve the same question; as Evans’ verbal
contract with Meserve was substantially the same as Meserve’s with
the plaintiffs.

In Haynes v. Hayward, 41 Maine, 488, the contract was clear to
the effect that the title to the logs vested at the landing, and that
the driving was an independent contract.

In this case it is equally clear the written contract with plaintiffs
was executory for a sale and delivery in the Androscoggin River,
and not at the landing. The contract has no reference whatever to
any logs not delivered in the Androscoggin.

The common rules cited above apply, in that until they reached
the Androscoggin, the driving remained to be done by Evans.

Hamlin admits in substance that the logs left back were at the
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vendor’s risk ; Meserve states it more strongly. It is clear that
plaintiffs paid nothing upon them. The fact that property is at ven-
dor’s risk, is strong evidence the title has not passed.

‘Hamlin seems to have had the idea that advances would hold the
title to the logs. The authorities are all the other way, unless in
peculiar cases with reference to contracts for building vessels. But
in this case the advances were not to be made until the logs were
put in the main river,—showing conclusively that until that time
they were not in any way to be bound to plaintiffs. The fact that
advances were in truth made sooner, does not change the contract.

By this contract, plaintiffs were holden to receive only such logs
as were boomed in the Androscoggin as soon as the ice was out of
the river, from two millions to two millions and five hundred thou-
sand. By it no provision whatever is made for the disposition of
logs not boomed at that time. How, then, could they be in any
way bound by the contract? And how could Hamlin refuse to pay ,
for the logs remaining back,—logs no way referred to in the con-
tract,—and yet claim them as his property ?

From the character of the Chickawalapy—described by all as un-
certain—it is clear neither Meserve nor Evans were in fault that
they were not run out; how, then, could they be bound and obli-
gated with reference to them, when without fault on their part the
plaintiffs had been released ?

Plaintiffs urge a usage. The usage, if proved, could not contra-
dict a contract so distinct in its terms as this.

The instances which Perkins knew were different from this. They
were like the case of Haynes v. Hayward, ubi supra; as is evident
from the fact that if not driven out, he was not to reserve the whole
price as Hamlin did, but only enough to cover the driving.

It is plain that the whole gist of this which is called custom, is
nothing more or less than that lumber-men, for want ordinarily of
better evidence of title, claim everything that bears their mark, and
can in practice seldom be successfully resisted.

It would be a reasonable custom that logs when landed under an
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executory contract at the place where they are to be delivered,
should be deemed the property of purchaser when surveyed and
marked ; but it would not be a reasonable custom, which would pass
title at a point distant from that of agreed delivery, and before by
the contract any payment was to be made, or that would bind the
vendor to sell, as in this case, after the purchaser was relieved from
his obligation to buy. )

As to the third point, there has been no delivery of these logs
such as must be made as against third parties, and which would
prevent defendants from purchasing.

There is not any evidence that those delivered in the Androscog-
gin were delivered as a part for the whole. They were delivered
because they had arrived at the place of delivery fixed in the con-
tract, and not for the purpose of symbolizing the rights of the par-
ties as to other logs. This was the cheese case of Mason v. Thomp-
son, ubt supra.

Neither were marking and surveying a delivery. Lunt was not
plaintiffs’ agent,—certainly not acting in that capacity ; but was act-
ing in an entirely independent character as a surveyor, selected as
an indifferent person. Besides, the Chickawalapy was not the place
of delivery ; and many acts which might by indulgence be construed
as meaning delivery, if done at the place of delivery, cannot be so
construed when done elsewhere.

But it may be claimed that as a matter of convenience, the title
to logs must be considered as passing when the logs are marked and
surveyed ; that where logs are to go into a common drive the sur-
vey at the place of landing is the only way of determining the quan-
" tity sold and bought. True; when the landing is the place of
delivery!  But not true in theory, nor was not true in fact in this
case, when the landing and the place of delivery are distinct ; as
then, of course, the survey at the landing will not necessarily repre-
sent what are delivered.

The only injury plaintiffs have received is_that, apparently Lunt’s
estimate of the logs left back in the river proves insufficient. If
they have any remedy for that, it would seem to be against Evans
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or Meserve for money paid by mistake. Whether or not plaintiffs,
in a suit of that sort, would be conclusively bound by Lunt’s esti-
mate of what remains back, as testified to by Standley, is not impor-
tant to discuss in this suit, against parties who bought and paid for
logs which had never been delivered, nor sold to any other party.

Barrows, J. The plaintiffs had a tontract with one Meserve,
for the purchase of from two million to two million five hundred
thousand feet of spruce logs, which, according to the contract,
Meserve was to deliver in the Androscoggin River, below Errol
dam, as soon as the ice was out of the river in the spring of 1866.
The logs were all to be distinctly marked with the plaintiffs’ mark
on each end, with an axe, and “to be scaled by Isaac Lunt, of
Oldtown, and settled according to his survey.”

By the same contract the plaintiffs agreed to pay Meserve “$6
per M feet, one-half as cash, May 1, the other half as cash, Nov.
1, 1866, and to make advances from time to time, as the logs are
put into the river, as hereinbefore mentioned,” interest to be reck-
oned on the advance payments so made, and four per cent additional
on the fulfillment of the contract on Meserve’s part, which last-
named sum was declared to be in consideration of accepting pay-
ments on time for half the logs, and for putting in one-half the
amount of the contract full length.

Meserve exhibited the contract to Standley & Evans, who had
bought standing timber on the Chickawalapy,—a tributary of the
Androscoggin,—and they agreed to become jointly interested in the
contract with him, and to turn in their logs in fulfillment of the con-
tract, at the same price that he was to receive, and get them into
the Androscoggin in season to go on with the rest of the drive.
They cut and landed at one place on the bank of the Chickawalapy,
and on the ice in the stream, 605 M, according to the scale and
survey furnished them by Lunt, the surveyor named in the con-
tract, who came from time to time to the landing-place on the
Chickawalapy, to survey them. He was employed by the plaintiffs,
and it was part of his duty to see that the plaintiffs’ mark was put
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upon the logs. The plaintiffs’ mark was put upon each log there
landed, as stipulated in the contract, and the plaintiffs made advance
payments from time to time, as agreed upon. It so happened that
233 M feet of the logs so landed and marked, on the Chickawalapy,
did not get out of that stream in the spring of 1866, in season to
go into the drive.

In May of that year, when Meserve first went to settle with the
plaintiffs” agent, the logs on the Chickawalapy had not been started
out, and the plaintiffs’ agent declined to settle *“until the drive had
taken in all the Jandings.”

In June, 1866, Meserve came again to settle, bringing with him -
a letter from Lunt to the plaintiffs’ agent, in which Lunt states that
he had “got the logs all in the drive, except about 100 M on the
Walipy.”

Thereupon a settlement took place, in which all the logs, includ-
ing the 605 M landed by Evans & Standley, on the Chickawalapy,
and amounting to about two million two hundred thousand feet, are
charged to the plaintiffs, with the contract price carried out—¢less
100,000 left in Chickawalapy.”

In August, 1866, Evans sold the 233 M, which were actually
~ “left in the Chickawalapy,” to the defendants, who were notified
by the plaintiffs’ agent, before they paid Evans for the logs, that
the plaintiffs claimed them as their property, and should hold the
defendants responsible. The defendants took them notwithstanding
this notice ; and hence this suit, which must turn upon the question
whether the plaintiffs owned the logs which were “left in the
Chickawalapy.”

The position taken by the defendants is that the contract re-
mained executory until delivery in the Androscoggin River, below
Errol dam, the place named in the contract as the place of delivery
and that the property in the logs did not pass from the vendors to
the plaintiffs for want of a delivery.

To determine whether this property had passed to the plaintiffs,
it is necessary to consider not merely the stipulations in the con-
tract itself, but the subject-matter of it, and the attendant circum-
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stances also: e. g. the situation of the merchandise contracted for,
and the usual course of the trade in it, and the subsequent particular
acts and dealings of the parties to the alleged sale in relation to it.

The question of transfer to and vesting of title in the purchaser,
always involves a question of the intention of the contracting par-
ties ; and it is to be ascertained whether their negotiations and acts
are evincive of an intention on the part of the seller to relinquish
all further claim or control as owner, and on the part of the buyer
to assume such control with its consequent liabilities.

The question is one by no means free from difficulty where, as

" here, there are acts and stipulations of the parties looking each way.

In general, however, it may be well to premise, the law regulat-
ing the delivery of property upon a sale accommodates itself to the
necessities of the business and the nature of the property, making
a symbolical delivery sufficient, where hothing but a constructive
possession can ordinarily be had, and by no means overlooking the
possibility that the merchandise sold may remain in possession of
the seller for certain specific purposes, among which are transporta-
tion and delivery at another place, where the property in it has
actually passed from him, and vested in the purchaser, without
affecting the validity of the sale. Boynton v. Veazie, 24 Maine,
286. Terry v. Wheeler, 25 N. Y. (11 Smith), 520. The fact that
the logs had not arrived at the point in the river where, by the
contract, Meserve had undertaken to deliver them, cannot of itself
be deemed conclusive that the property in the logs had not passed
to the plaintiffs. Doubtless it is evidence strongly tending to that
conclusion, and unless counteracted by the evidence of the other
acts and doings of the parties to the trade, and of the usual course
of business among dealers in logs, would be fatal to the plaintiffs’
claim.

It is strongly argued that the plaintiffs were not bound to receive
any logs that were not boomed in the Androscoggin River below -
Errol dam, as soon as the ice was out of the river, in the spring of
1866, and that these logs, not being so situated, cannot be looked
upon as going into the fulfillment of the contract.
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Looking with not a little force to the same result is the fact, that
though the whole 605 M of the logs in the Chickawalapy were
charged to the plaintiffs in the statement of the account, on settle-
ment, a deduction was made of the whole contract price for 100 M,
supposed to*be the quantity left back. These are the circumstances
which make most strongly against the plaintiffs’ title.

If we could accept as true, Meserve’s testimony as to what
transpired between himself and the plaintiffs’ agent, at the time of
the adjustment, we should be disposed to hold that the property in
the logs in controversy was not intended to pass and did not pass.

But we cannot overlook the fact that Meserve and Evans both
must have known, when Evans made the sale of the 233 M feet of
logs to the defendants, that they had already received their pay for
183 M of them from the plaintiffs, and we think that the position
in which they stand in this particular, tends strongly to discredit
their statements as witnesses.

The testimony of the plaintiffs’ agent (which we accept as more
likely to be true than Meserve’s version of this part of the transac-
tion) is: “I told him the logs were ours; that if they came out the
next spring, they probably would not be injured any, but if they
lay there two or three years they would injure a great deal, and
probably be very nearly spoiled; I told him there would have to
be a large reduction made on the logs if they lay back two or three
years.”

Here is no disclaimer of title to the logs that were left back, or
of liability to pay for them at the contract price; but it is rather to
be construed as a reminder to Meserve that damages would be
claimed of him in offset, if there should be a long delay in the ful-
fillment of his stipulation to have them below Errol dam.

Let us now see what there is which goes to show that it was the
intention of these parties that the property should pass, and that it
did pass to the plaintiffs, before arriving at the point in the river
where the vendor undertook to place it.

We have no doubt that Standley & Evans, by their arrangement
-with Meserve, and the consequent turning in of these logs to make
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up the amount called for by the contract, stood in such a relation
to the plaintiffs, that the property in these logs passed to the plain-
tiffs, if any of Meserve’s logs, similarly situated, would have passed.
Whether they became partners with Meserve or not (a point we
deem it unnecessary to decide), it is clear that they gave him am-
ple authority to dispose of these logs, according to the terms of his
contract with the plaintiffs, an authority which could not be re-
voked, if in pursuance of it the title to the logs had already vested
in the plaintiffs. An important stipulation, in its effect upon this
question of when the property passed, is the one which declares
that the logs are to be settled for according to Lunt’s survey. That
survey was made as the work of filling the contract progressed,
from time to time, at the landings where the logs were delivered,
with the knowledge of all parties, and it includes the logs in con-
troversy. It was according to that survey that the plaintiffs were
bound to pay. The logs were to be marked as the plaintiffs might
direct, and the testimony is that each of the logs in controversy
had the Bethel Steam Mill Company’s mark placed upon it at the
landing. We cannot believe that the parties thus contracting and
proceeding, could have had any other intention or understanding
than that the property should pass, and be considered as delivered
when the marking and survey were completed ; and it would seem
that if the delivery below Errol dam, in the Androscoggin River,
constituted a condition precedent in the contract, it was waived and
delivery accepted at the landings, where the survey and marking
took place, with the understanding that Meserve would still fulfill
his agreement to run them down to the point designated, as a con-
dition subsequent.

A symbolical delivery of property thus situated was sufficient.
It was only a constructive possession that could be expected to be
taken. Lunt, thongh mutually agreed upon as the surveyor, was
in the employ of the plaintiffs, and it was made his business special-
ly to see to it that all the landings were turned into the river. He
was clearly the agent of the plaintiffs for this purpose, and the act
constituted as-perfect a delivery as the nature and situation of the
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property would permit. We think that the survey and marking of
the logs in controversy, when they were so placed as to be liable to
be mixed with other logs bearing the plaintiffs’ mark, must be held
to be a sufficient delivery.

How otherwise could there be any security for the seller, or any
possibility of ascertaining what he was entitled to receive ?  How
otherwise could effect be given to the stipulation for a settlement
according to the survey? The rough estimate by Lunt of ‘about
100 M left back,” was plainly no part of the survey. It might
serve for a basis upon which to regulate the advance payments, and
in conformity with it notes were given in June, covering more than
half the amount of the logs in controversy, while apparently the
payment for the balance was left unadjusted, until it could be ascer-
tained how much damage the plaintiffs might suffer and be entitled
to recoup by the failure of Meserve to bring them into the spring
drive.

In fine, when we look at the nature of the business, and the
manner in which it must necessarily be conducted, we see no safety
for parties engaged in it from perpetual controversies, in which it
would be very nearly imposéible to arrive at any satisfactory con-
clusion, if we do not hold that, in the absence of the clearest evi-
dence to the contrary, the making of a survey which is to be
conclusive on the parties, and the affixing of the purchaser’s mark
to all the logs, when they are once put afloat, so as to be liable to
be mixed with others bearing the same mark, is to be deemed a
sufficient delivery to vest the property in the purchaser.

We think this must be our conclusion, independent of the evi-
dence of custom offered in the case,—a custom eminently reasonable
and proper, if not indispensable in the carrying on of the business.

For reasons similar to those above suggested, it would seem, it
was held in Walden v. Murdock, 23 Cal., 540, that a sale of cattle
roaming over uninclosed plains with those of other owners, if made
in good faith, is not invalid as against creditors of the vendor, for
want of delivery, until the purchaser has had a reasonable time to
separate and brand them; and that branding the cattle by the pur-
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chaser is a good delivery to him, though he allows them afterwards
to remain in the same uninclosed range of pasture.

In the view which we take of this case, the fact that the logs
were still in the possession of the vendors, for the purpose of being
driven to a point lower down on the river than the place where the
survey and marking took place, cannot avail the defendants.

If merchandise sold remains in the possession of the vendor for
a specific purpose, as part of the consideration, the sale being other-
wise complete, the possession of the vendor is to be considered the
possession of the vendee, and the delivery as sufficient to pass the
title even against subsequent purchasers. Hotchkiss v. Hunt, 49
Maine, 213, Judgment for plaintiffs, for $1759.23.

Arrreron, C. J., Currine, Warron, Dickerson, and Dax-
FORTH, JJ., concurred.

Erner Surrrey & others in Equity vs. ATrantic & St. Law-
RENCE Ra1Lroap Company & others.

A complainant in equity cannot compel a hearing, unless his case has been
“marked at the law term ‘law’ on the docket of the county where pending,”
as provided in R. S. of 1857, ¢. 77, § 17; or unless he has given the notice pro-
vided in Rule IX.*

BrLr IN EqQUITY.

ArprETON, C. J. The answers of the defendants were filed on
January 6th, and the replication thereto on Jan. 24, 1869. The
filing of the general replication raised an issue between the parties
litigant.

* See opinion.
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By rule 18th, “ninety days after filing the general replication
will be allowed for taking testimony. And it must be filed within
ten days after that time has elapsed,” &c. 37 Maine, 585. Hither
party has a right to this time, for the purpose of taking testimony.

By rule 23d, “notices required by these rules will be in writing
and signed by counsel, and delivered to the opposing counsel, or
left at his office, when he has one in the same city or village ; and
in other cases are to be properly directed to him, and placed in the
post-office, and postage paid.”

By rule 9th, ¢ within thirty days after the answer is filed, unless
exceptions are taken, or within fifteen days after’it is perfected, the
plaintiffs’ counsel shall file the general replication, and give notice
thereof ; or give notice of a hearing at the next term on bill and
answer.”

By R. S.c. 77, § 17, cases in equity presented on demurrer to
the Dbill, or when prepared for a final hearing “are to be marked
¢law’ on the docket of the county where pending, and then continued
until their determination is certified by the clerk of the district to
the clerk of the county.” This case is not marked *“law” on the
county docket.

It is objected that the cause was never set down for hearing as
required by the rules of practice established by this court.

If the case had been marked “law,” it might perhaps have been
presumed that the required notices had then been given or waived;
but it was not so marked.

If the plaintiffs were desirous that the cause should have been
heard on bill and answer, it was their duty, by the express terms of
the rule, to give notice. This was not done, and we do not perceive
why the defendants’ counsel, in the absence of the required entry
on the docket, or of any “mnotice of a hearing at the next term on
bill and answer”’ could reasonably presume that a hearing would
be expected.

In the English practice notice is to be given of the filing of the
replication “to the solicitors of all the defendants to whose answer
the replication applies.” 2 Dan. Ch. Pr. 969. To the same effect
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as our own rule was that of Massachusetts. Met. Dig. 90 Chan-
cery. Rule 7. Bill dismissed from the law docket.

Currive, WarToN, DickERSON, Barrows, and Daxrorrs, JJ.,
concurred,

J. 4 E. M. Rand, for the complainants.

P. Barnes and Howard ¢ Cleaves, for the respondents.

Hexry O’DonnELL vs. Dominie O’DoNNELL.

One son cannot recover in assumpsit against another, his distributive share of
money left by their father at the tinre of his decease in the possession of their
mother, and by her delivered to the defendant, who appropriated it to his own
use.

Ox EXCEPTIONS to the ruling of Goddard, J., of the superior

court for this county, who tried the case without the intervention of
" a jury, but whose ruling in matters of law was subject to excep-
tions. .

Assumpsit for money had and received. The plaintiff claimed
to recover $1100 wages and prize-money as seaman of the United
States steamer De Soto, alleged to have been received by the de-
fendant in May, 1864. The Judge found the facts against the plain-
tiff.  The plaintiff also claims to recover for savings intrusted to the

, defendant, which was found against the plaintiff on the facts.

It appeared that the plaintiff and defendant are brothers ; that
their father died in December, 1856, having left $450 in gold
in possession of their mother; that she kept it until November,
1860, when she delivered it to the defendant who converted it into
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currency and then paid the currency toward a homestead ; that the
parties have a sister living.

The judge ruled, as matter of law, that the action was not
maintainable upon the foregoing facts. And the plaintiff alleged
exceptions. '

Deane § B. D. Verrill, for the plaintiff, cited Gray v. Farmer,
55 Maine, 487 ; Hearne v. Hearne, 55 Maine, 445 ; Frye v. South-
ard, 54 Maine, 147 ; Hall v. Marston, 17 Mass. 576 ; 2 Greenl. on
Ev. §§ 117, 120, 121.

I W. Parker, for the defendant. , ’

Arrreron, C. J . The plaintiff and defendant are brothers.
Their mother is still living. Their father died some years ago,
leaving four hundred and fifty dollars in gold in their mother’s
hands. This she gave to the defendant, who appropriated it to his
own use, without taking out letters of administration.

The plaintiff seeks to recover in this suit his distributive share of
his father’s estate. The action is not maintainable.

The defendant, if he has sold or embezzled any of the goods or
effects of his father ¢ before taking out letters testamentary or of
administration thereon, and giving bond accordingly,” is ¢ liable -
to the actions of the creditors and other persons aggrieved, as an
executor in his own wrong, and also to the rightful executor or ad-
ministrator for the full value of the goods or effects of the deceased
taken by him, and for all damages caused by his acts to said estate,”
&e. R. S. 1857, c. 64,.§ 32. He may likewise be cited to appear
before the judge of probate upon complaint of any executor, admin-
istrator, heir, legatee, creditor, or person interested in the estate, to
be examined on oath in relation thereto. § 55. By the Act of 1859,
c. 113, «if one conceals, embezzles, or carries away ” any of the
money, goods, or effects of the deceased, or aids others in so doing,
he may be cited before the probate court, and be imprisoned if he
refuses to appear or submit to examination. He is at the same time
made liable to any injured party, in an action of the case, for all the
damage, expenses, and charges arising from such refusal.

VOL. LVIIL 3
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If the plaintiff, without taking out letters of administration, were
to divide with the defendant the goods and effects wrongfully em-
bezzled by the defendant, he would be an executor in his own wrong,
and subject to all the liabilities of such wrongful executorship. He
brings this suit to place himself in that position. The court cannot
aid him in such attempt. The plaintiff, if he wishes to have the
estate of his father administered upon in due course of law, must
take out letters of administration, if his mother declines taking upon
herself that trust. If the plaintiff were to recover, the judgment
would be no bar to an action by the creditor, or by the executor or
administrator. '

There are other causes of action set forth in the plaintiff’s writ,
but the presiding judge negatived their existence, and his conclu-
sions as to matters of fact are not the subject of exceptions.

Exceptions overruled.

Currine, WarTon, DickErsoN, BaARrows, and DaxrorrH, JJ.,
concurred.

Moses G. PatmEr & another vs. Wirtiam P. MERRILL, appellant.

After proceeding to trial and becoming nonsuited, the plaintiff cannot, of his own
motion, suggest the bankruptey of the defendant,-and avoid the payment of
costs, by striking the bankrupt defendant’s name from the suit.

O~ ExcepTIONS to thte ruling of Goddard, J., of the superior
court, for Cumberland county.

AssumpsiT, on an account annexed, commenced in the municipal
court and by appeal entered in the superior court, where it was
tried by the judge without the intervention of a jury, subject to
exceptions in matters of law.

At the trial, after the plaintiff had given his own testimony, a
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nonsuit was ordered, on motion of the defendant; to which ruling
the plaintiff’ alleged exceptions.

After the exceptions were allowed, the plaintiff filed a written
motion “for leave to strike from said suit the name of William P.
Merrill (defendant), without costs,” because he says the said de-
fendant did, on the 81st day of Dec., 1868, file his petition in bank-
ruptey, in the U. S. district court for the district of Maine.

Previous to the hearing on the motion, the defendant’s assignee
appeared and claimed to prosecute.

The judge granted the motion, and struck the name of the de-
fendant from the case without costs; to which ruling the defendant
alleged exceptions.

Howard § Cleaves, for the defendant.
Percival Bonney, for the plaintiff, contended

That the action was *pending,” and was of “such a character
as would be discharged by bankrupt’s certificate,” within the mean-
ing of the public laws of 1868, ¢. 157. ¢ When it shall appear”
means whenever, during the pending of the suit, and to whomso-
ever it shall be made to appear on the docket of the court, that the
defendant has become a bankrupt, the plaintiff may discontinue
without costs.

The appearance of the assignee changed nothing, so far as ¢..157
is concerned, but simply made the bankruptcy of the defendant more
clearly to “appear.” The plaintiff discontinued before the appear-
ance of the assignee.

The judge had no discretion in the premises, the discretion being
confined to the plaintiff, who “may ” strike the ¢ bankrupt defend-
ant’s name from the suit . . . without costs.”

Section 16, c¢. 176 of the U. S. bankrupt act of 1867, applies
only to actions commenced by the bankrupt prior to adjudication in
bankruptcy, ¢for the recovery of a debt, or other thing, which
might or ought to pass to the assignee,” and not to actions against
the bankrupt for the recovery of a debt from him.

The State law has full jurisdiction over the subject of costs in



28 WESTERN DISTRICT, 1869.

Palmer v. Merrill,

such cases, they not being assets until so declared by judgment of
court. Costs do not vest in either party until final judgment. By
the nonsuit, no right to recover costs became vested in the defend-
ant or his assignee. Fales v. Stone, 9 Met. 316.  Costs being the
creature of the statute, the legislature can take them away. Ori-
ental Bank v. Freeze, 18 Maine, 109.

ApprErox, C. J. The plaintiff, after proceeding to trial, was
nonsuited upon his own showing, by the presiding justice.

By the U. S. bankrupt act, approved March 2, 1867, c. 176, § 21,
when the bankrupt has filed his petition in bankruptey, and there
are suits pending against him, “no creditor whose debt is provable
under this act shall be allowed to prosecute to final judgment any
suit at law or in equity therefor against the bankrupt, until the
question of the debtor’s discharge shall have been determined : and
any such suit or proceeding shall, upon the application of the bank-
rupt, be stayed to await the determination of the court in bank-
ruptey, on the question of his discharge, provided,” &c., &c. The
provisos have no bearing upon the question under consideration.

By the public laws of 1868, c. 157, it is provided that In all
actions pending in any court, or before any justice of the peace, for -
the recovery of any debt provable in bankruptcy, or of a character
such as would be discharged by bankrupt’s certificate, when it shall
appear that the defendant, or any one of the defendants, has filed
his petition in bankruptey, either before or after the commencement
of the suit, the action shall be continued until the proceedings in
bankruptcy are closed, unless the plaintiff shall thereupon strike
such bankrupt defendant’s name from the suit, which he may do
without costs, &e.” ‘

It must be presumed that at the time of trial it did not appear of
record that the defendant had filed his petition, else, in accordance
with the statutes of the United States and of this State, the action
would have been continued.

After proceeding to trial and being nonsuited, the plaintiff of his
own motion informs the court that the defendant had previously
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filed his petition in bankruptcy, and seeks to avoid the payment of
costs by striking the defendant’s name from the suit. Can he
legally do this?

The suggestion of bankruptcy is one to be made by the bankrupt.
The continuance, by the bankrupt law, is to be granted “upon the
application of the bankrupt.” The plea of a discharge in bank-
ruptcy is a personal one, which the defendant may make or not at
his own election. If the defendant declines relying upon the priv-
ileges granted by the statute, the cause proceeds to trial. If judg-
ment is rendered against him it is a valid judgment, and is unaffected

day

by his discharge, which refers to debts existing * on the
of , on which day the petition for adjudication was filed.”
U. S. bankrupt law, § 32. A judgment, recovered after the peti-
tion has been filed, and the defendant adjudged a bankrupt, cannot
be proved as a debt against such bankrupt, and is not discharged.
Pikev. MeDonald, 32 Maine, 418 ; Uran v. Houdlette, 36 Maine, 15.

The plaintiff has no more right to suggest the bankruptey of the

defendant than he has to plead his certificate of discharge if he
obtains one. He can no more file one plea for him than another.
The defendant is the judge of his own defense. The suggestion of
bankruptey is not like the suggestion of the death of a party. In
that case no valid judgment can be rendered against the deceased.
But notwithstanding the defendant’s bankruptcy, a valid judgment
can be rendered against him, unless he avails himself of the pro-
ceedings in bankruptcy. The very language of the statute of
Maine indicates that the law is as above stated. ¢ When it shall
appear that the defendant, or any one of the defendants, has filed
his petition in bankruptcy, either before or after the commencement
of the suit, the action shall be continued until the proceedings in
bankruptcy are closed, unless the plaintiff shall thereupon strike
such bankrupt defendant’s name from the suit;” that is, after it is
made so to appear by the defendant to the court. Further, the act
of congress expressly provides that the continuance shall be had
“upon the application of the bankrupt.” It would be a strange
course of proceedings, and as inequitable as strange, if’ a defendant
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with a perfect defense was to be deprived of his costs by reason
of a defeated plaintiff making for him a suggestion or a plea of
which he declined availing himself, for the purpose of ousting
him of the costs to which he was justly entitled. If the defendant
did not choose to rely on the defense which the bankrupt law
affords, the plaintiff, because he has a bad case, cannot compel him
to do it.

Upon the facts, as from the report we understand them to be, the
ruling of the presiding justice was erroneous.

Lzceptions sustained.

Curring, DickErsox, BArRrows, DaxrorTH, aAND Tarrry, JJ.,
concurred.

STATE oF MAINE vs. MARGARET KIRBY.

In the trial of an indictment founded on the first clause of § 7, c. 124 of the R. 8.,
the accused will be entitled to an acquittal if it be made to appear that the
child was born dead.

Ox EXCEPTIONS to the pro forma rulings of Goddard, J., of the
superior court for the county of Cumberland. ‘

InprerMENT founded on the first clause of revised statutes, c.
124, § 7.

It was proved that respondent was delivered in secret of a still-
born full-grown child, March 15, 1869, at Portland, which, if born
alive, would have been a bastard, and concealed the same by throw-
ing it immediately and secretly into a privy vault belonging to
Martin Tighe, in Portland, where it was discovered some time after,
on the same day, by a boy, who reported the fact to the police, who
removed it and caused a coroner’s inquest to be held upon it, in
consequence of which concealment it was not known for several
hours whether it was.born dead, or was born alive and was mur-
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dered ; but the testimony of the physicians upon the inquest and
on the trial showed that the child had been dead, and decomposition
had commenced previous to birth. There was no evidence that
the death of the child before its birth was occasioned by any volun-
tary act of respondent. Her counsel requested the presiding justice
to instruct the jury that, it having been conceded by the govern-
ment that the child was born dead, respondent could not be con-
victed of the offense charged. But the presiding judge declined to
give the requested instruction, and instructed the jury pro Sorma
that, by reason of her concealment of the death of her child, it was
not known for some time after the discovery of its body whether it
was born dead, or was born alive and was murdered, even though
that time might not be long, the fact that it was afterwards known
that the child was born dead would not relieve the respondent from
the penalties of the statute, provided she had been willingly deliv-
ered in secret of said child, and said child would have been a
bastard if it had been born alive, and she knew of its death and
concealed the same.

The jury returned a verdict of guilty, and the respondent alleged
exceptions.

J. H. Williams, for the respondent.

N. Webb, county attorney, contra.

Taprey, J. This is an indictment under the first clause of § 7
of c. 124, of the revised statutes, which provides that ¢if any
woman is willingly delivered in secret of the issue of her body,
which would be a bastard if born alive, and conceals the death
thereof, so that it is not known whether it was born dead or alive,
and was murdered, she shall be punished by imprisonment not more
than three years, or by fine not exceeding one hundred dollars.”

Tt was proved that the prisoner was delivered in secret of such
issue, still born, and concealed the same by throwing it into a vault,
where it was discovered the same day and examined by inquest,
when it appeared the child had been dead several days before the
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birth. These facts being proved, the prisoner contended she was
entitled to a verdict of not guilty, but the presiding judge ruled
otherwise.

1. The act applies to such issue of the body as was or would have
been if born alive, a bastard, viz., issue begotten and born out of
wedlock.

2. The offense consists in willingly being delivered of such issue
in secret, and concealing the death of it, *“so that it is not known
whether it was born dead, or alive and was murdered.”

Any other concealment is not within the prohibition of the
statute. It must be effectual to this end.

It is contended by the government that there being some appre-
ciable time between the concealment of the body and the discovery
of the fact that it was dead and born dead, the offense was complete
under the statute.

On the other hand it is contended that the fact that the discovery
was made that the child was born dead, upon the same day of the
concealment, and before these proceedings were instituted, consti-
tute a defense, and entitle her to an acquittal; that the phrase «is
not known ” means “is not known at any time,” instead of is not
known at a particular period of time before trial.

The difference between counsel upon the construction of this
sentence is of vital importance to the prisoner in this case. To what
period of time then does the word “is” refer?

Tracing the statute back to 1696, we then find a provincial
statute in these words :

 Whereas many lewd women that have been delivered of bastard
children, to avoid their shame and to escape punishment, do secret-
ly bury or conceal the death of their children, and after, if the
child be found dead, the said women do allege that the said child
was born dead, whereas it falleth out sometimes (although hardly
it is to be proved) that the said child or children were murdered
by the said women, their lewd mothers, or by their assent or pro-
curement; Be it therefore enacted,” &c., “that if any woman be
delivered of any issue of her body, male or female, which if it
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were born alive should by law be a bastard, and that she endeavor
privately, either by drowning or secret burying thereof, or any
other way, either by herself or the procuring of others, so to con-
ceal the death thereof, that it may not come to light whether it were
born alive or not but be concealed, in every such case the mother
so offending shall suffer death as in case of murder, except such
mother can make proof by one witness at least that the child whose
death was by her so intended to be concealed was born dead.”
An. Chrs. & Laws, Mass. Bay, ¢. 88.

Under this act it will be seen that the act of concealment must
have been an effectual one; “so . . . that it may not come to
light, . . . but be concealed.” That is such a concealment that
it does not come to light but is concealed, whether the child was
born dead, or alive and murdered; and even then if such mother
“make proof by one witness at least that the child was born dead,”
she suffers no penalty.

If the proof of this fact by her entitled her to an acquittal, it
would be a strange anomaly of the law if the same proof introduced
by the prosecution did not produce the same results.

It is quite apparent that proof adduced at the trial that the child
was born dead would, under this act, entitle the mother to an
acquittal.

The causes which led to the passage of the act are recited in the
preamble. The birth and death of the child could be proved, but
the fact that it was or was not born alive in many cases could not
be proved, by reason of the concealment of the fact by the mother.
Her efforts to conceal the birth and death of the child would oftener
prove unsuccessful, than her efforts to conceal the fact that it was
born alive and murdered; hence under this statute whenever it
appeared that such issue had been born and was dead, and the fact
whether born dead or alive was effectually concealed by her acts,
she was held responsible for its murder unless she could relieve her-
self by proof from one witness at least.

While the gist of the offense consists in the concealment of
the death of the child, it is such a concealment as prevents
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its being known that the child was born dead, or alive ‘and was
murdered.

As soon as these facts are made apparent, the futility of the effort
to conceal is made apparent.

As before remarked, proof under this act that the child was born
dead, entitled the mother to an acquittal, whether introduced by the
prosecution or by the prisoner. If introduced by the prosecution
the case failed, because it then appeared that the attempted con-
cealment had been unsuccessful.

If introduced by the mother she was acquitted, because the law
in its mercy allowed her to remove the veil of concealment and
discharge herself from the crime of infanticide and murder. The
fact sought was, has there been a murder committed ?

The law said simply this, ““issue has been born; that issue is
now dead; whether it died before or after birth you are now con-
cealing from us, therefore we hold you responsible for its death.”

In 1785 a similar act was passed by the general court of Massa-
chusetts, preceded by a similar preamble.

The first section provided for the punishment of a woman who
should conceal her pregnancy, and be delivered in secret of such
issue.

The second provided that “if any woman shall endeavor private-
ly, either by herself or the procurement of others, to conceal the
death of such issue of her body, which if it were born alive would
by law be a bastard, so that it may not come to light whether it was
born alive or not, or whether it was murdered or not, in every such
case the mother so offending shall be set on the gallows with a rope
about her neck for the space of one hour, and be further punished
by being bound to the good behavior, at the discretion of the court.”

The third section provided that these offenses might be embraced
in an indictinent for murder, and the verdict rendered as the proofs
should require. 1 Laws of Mass. 222.

This act was copied into the acts of 1821 passed in this State,
except so far as the modes of punishment were provided. Laws of

Maine, c. 2, §§ 9, 10, 11.
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As in the former statute the concealment must be such *that it
may not come to light whether it was born alive or not, or whether
it was murdered or not.” The term *may not come to light” is
the same phrase that is used in the statute of 1696, and is, we ap-
prehend, another mode of expressing the idea *does not come to
light.” It is quite clear this is its signification in the former statute,
and we see no evidence of design to change it in this.

In the revision of our statutes in 1841, it was provided * that if
any woman shall willingly be delivered in secret of any issue of her
body, which if born alive would be a bastard, and shall conceal the
same, so that it may not be known whether it was born alive or not,
or was murdered or not, she shall be punished,” &c. (c. 160, § 11),
and “in the indictment against a woman for the murder of her
infant bastard child, she may also be charged with the offense de-
scribed in the preceding sections; and if the jury on trial acquit
her of the charge of murder, and find her guilty of the other of-
fense, sentence shall be awarded against her for the same.” c. 160,
§12.

These sections are incorporated into one in the present revision
(c. 124, § T), making no material alteration excepting changing the
word “may” to ‘is,” reading *so that it is not known,” &c.

It will be perceived that in all the statutes from 1696 down, the
concealment must be such ¢ that it may (is) not be known,” &c.
This is a uniform provision in all of them, and the important in-
quiry in the case at the bar, namely, to what time does is refer to,
we think is made more apparent by the light afforded by those
statutes.

It is contended that “is not known” is fully met by any appre-
ciable time during which there is a concealment and such ignorance
of the fact. This is literally true ; so it may be said if the fact be
discovered at later period of time, it is not true. In the case at bar
it was literally true for an hour or more it may be, but in an hour
after, it was not true, and has not been true since, and *ds” not
now true. .

The great end to be accomplished was the prevention and pun-
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ishment of child-murder. As there would in many cases be great
doubt whether in fact there was murder, if it appeared upon trial
there were such doubts that the prisoner could not be convicted,
she was not allowed to go unpunished, if these doubts were occa-
sioned by her own machinations. If, however, all doubts were
removed by proof that no offense had been committed, there was
no occasion to punish. The act of 1696 required this to be proved
by at least one witness when offered in defense. None of the acts
since have limited the proofs, but have left it to be proved as any
other fact by circumstantial eviden'ce or otherwise.

Upon a careful consideration of the statute and its antecedents,
we think the phrase “so that it is not known” means so that it is
not known at any time past or present.

To hold otherwise would be to very essentially change the act
since its origin, and involve the case in many intricacies and
embarrassments. '

Inquiry would at once arise, how soon must the mother make
public the fact? How shall she make public the fact? Is her own
declaration sufficient, or must she make an exhibition of the body ?
If she must make an exhibition of the body, to whom must she
make it? To some person who can tell whether it was *born
dead, or alive and was murdered,” or may she exhibit it to some
person who cannot tell these facts by examination? In fine, must
she exhibit it at all, or say a single word about it until called upon for
explanation?  May she not wait until investigation is set on foot,
and then state the facts? What good can come of publicity until
investigation is desired ?  'Who shall call upon her and require her
explanation ?  Must she answer the first over-curious, meddlesome,
inquisitive scandal-monger, or be subjected to the penalty, or may
she decline answering until some officer of the law shall require of
her an answer? Or suppose she does conceal for a time, but before
any knowledge of the birth of the child reaches any one she re-
pents and immediately discovers the truth, has she then become
liable to the penalty? Was the offense complete during such time
as she alone knew of the birth, so that subsequent information by
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her would not save the penalty ? A great variety of cases may be
supposed which will indicate some of the embarrassments attendant
upon a construction which will carry the act beyond its manifest
scope in its original form.

We think the exceptions should be sustained.

Arrrerox, C. J., Curring, DickersoN, Barrows, and Dax-
FORTH, JJ., concurred.

Cuarirs F. H. Mo~xTINE vs. CHARLES DEAKE.

In cases tried by the justice of the superior court without the intervention of a
jury, his finding in matters of fact is conclusive upon the parties.

‘When answers to questions are favorable, and notinjurious to the party objecting
thereto, his exceptions to their admission will be overruled.

O~ EXCEPTIONS to the ruling of Goddard, J., of the superior
court, for the county of Cumberland.

AssumpsiT on account annexed, entered at the September term,
and tried at the October term, 1868, by the justice, without the
intervention of a jury, subject to exceptions in matters of law.

- Justice Goddard found as a matter of fact that the defendant, in
Sept., 1866, employed the plaintiff to dredge mud at the former’s
wharf, in Portland, at thirty cents a yard; that he dredged six
hundred and sixty-six yards; that the defendant paid the plaintiff
$200 Sept. 12, 1868 ; and that nothing is due the plaintiff from the
defendant. _

The writ showed an assignment of the amount claimed to L. D.
M. Sweat, April 4, 1868.

During the trial the defendant asked the plaintiff, on cross-exam-
ination, “What was the consideration for which you made the
assignment to Sweat ?”’ which question, though seasonably objected
to, the plaintiff was permitted to answer; whereupon the witness
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answered,—* he had done business for me.” He was then asked,
“ What was the reason you assigned the claim to Sweat?”” which,
though seasonably objected to, was admitted; and the witness
thereupon answered, *“I was owing him.”

The presiding justice found that the defendant did not promise.
Thereupon the plaintiff filed a motion that the finding be set aside
and a new trial granted, for the alleged reasons that (1) it was
against law ; (2) it was against evidence ; and (3) it was manifestly
against the weight of the evidence.

A report of the evidence having been prepared by the plaintiff
and presented to the justice for his certificate, he ruled as matter of
law that he had no authority to certify the same.

To this ruling, together with those admitting the evidence men-
tioned, the plaintiff alleged exceptions.

L. D. M. Sweat, for the plaintiff.
P. Barnes, for the defendant.

Arprierox, C. J. Inasmuch as the answers were favorable to
the party excepting rather than otherwise, and at any rate were
not injurious to him, it is unnecessary to consider or discuss the
propriety of the questions proposed.

By the act establishing the superior court for the county of
Cumberland, approved Feb. 14, 1868, c. 151, § 6, when a jury is
not demanded by either party, all other cases except appeals shall
be tried by the justice without the intervention of ajury, subject
to exceptions in matters of law, in term time, or, if parties desire,
at chambers.” It is no part of his duty to report the evidence, for
no appeal is given from his judgment as to the facts. He should
therefore state the facts as he finds them proved, not the contradic-
tory statements of opposing witnesses. He should merely find the
facts, as in the case of a special verdict by a jury. To the facts as
found by him it is his duty to apply the law. To his rulings in
matters of law, the party aggrieved may file exceptions.

The motions for a new trial which by § 7 are to be heard and
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determined by the law court, are those only in which there has been
a trial by a jury.
' Exceptions overruled.

‘Warron, DickersoN, BaArrows, DanrortH, and Tarrey, JJ.,
concurred.

ABEL SAwWYER & another vs. GEorRGE W. PARKER.

To authorize the court to declare a chattel mortgage, not stamped as required by
the U. S. Stat. of 1866, c. 184, § 9, to be “invalid and of no effect,” it must
affirmatively appear that the omission was the result of an “intent to evade”
the statute.

A chattel mortgage was executed Oct. 4, 1867, insufficiently stamped, and re-
corded. On the 16th of the same month the mortgaged chattels were attached
by the creditors of the mortgager. On the 25th following, the mortgage was
re-stamped by the collector, and the record corrected Jan. 30, 1869. In replevin
by the mortgager. Held, that in the absence of evidence that the omission to
properly stamp the mortgage in accordance with c. 184, § 9, wasthe result of an
“jntent to evade” the statute, the mortgage was deemed valid, and that the
attachment was invalid, although made before the mortgage was re-stamped

ON REPORT.

REepLEVIN for a kiln of brick. Writ dated Oct. 26, 1867. Plea,
general issue and joinder, with a brief statement justifying the
taking as sheriff of the county, by virtue of certain writs of attach-
ment against one Vital Cassant, whose property the bricks were
alleged to be. .

The plaintiffs introduced a mortgage of the bricks in controversy,
from Vital Cassant to themselves, reciting a consideration of eight
hundred dollars. It appeared that when the mortgage was executed
and recorded, it bore a single fifty cent United States internal rev-
enue stamp. A certificate of the following tenor was written upon
the mortgage, and dated Oct. 25, 1867, viz. :

« Having been made satisfied by the affidavit of James O’Donnell,
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Esq., that the omission to place the proper stamp upon the instrument
at the time it was signed was accidental, and without intention to
defraud the government, I have placed the proper stamp thereon.
Nare’s J. Mriiirer,
OOZlector of Int. Rev , Ist Dist., Maine.”

This certificate was noted on the mortgage record, J an. 30, 1869.

It also appeared that the defendant was, Oct. on 22 1867, duly
served with a written statement of the plaintiffs’ claim under the
mortgage, with a request to pay the claim or release the attachment.

It also appeared that the plaintiffs took possession of the bricks on
the day following the execution of the mortgage, and retained the
same until the attachment, when a keeper was placed over the bricks
by the defendant.

The defendant established the facts alleged in his brief statement.

After the testimony was all in, the case was withdrawn from the
Jury, continued on report, with an agreement that the full court
might enter such judgment as the law and facts would warrant.

Howard 4 Cleaves, for the plaintiffs, cited Wolfe v. Dorr, 24
Maine, 104 ; Smith v. Smith, 24 Maine, 555. On the question of
stamping, Carpenter v. Snelling, 97 Mass. 455; Hunter v. Cobb,
1 Bush. (Ken.), 239; U. S. Rev. act of 1867, § 158; 4 Am. Law
Register, 5715 Tripp v. Bishop, 56 Penn. 430; Beebe v. Hutton,
47 Barb.; Am. Law Reg. March, 1869; 5 Am. Law Reg. 241.

Shepley ¢ Strout, and C. P. Mattocks, for the defendant, con-
tended that

The rights acquired under the attachment could not be disturbed
by the subsequent stamping of the mortgage. U. S. statute of 1866,
c. 184, § 9. The case is distinguished from Dudley v. Wells, 55
Maine, 145, decided under U. S. statute of 1865, c. 78, § 158, which
did not protect subsequently accruing rights of innocent third
parties, as does the last clause of c. 184, § 9. Tobey v. Chipman,
13 Allen, 127.

DickersoN, J.  The stamp put upon the mortgage before it was
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recorded was insufficient, but the requisite stamp was affixed to it
by the collector of the revenue for the district, after it was recorded,
and the attachment of the mortgaged goods had been made. Act
of congress of July 13, 1866, § 9.

We have decided that the act of congress of March 3, 1865, c.
78, § 158, does not make an unstamped instrument which requires
a stamp ‘““invalid and of no effect,” unless there is an “intent to
evade the provisions of the act;” and that such intent must be
made to appear affirmatively, or the instrument will be held valid.
Dudley v. Wells, 55 Me. 145.

The language of the act amendatory of the act of 1865, ap-
proved July 13, 1866, upon this point, is identical with that of the
act of 1865,

In the case at bar there is not only no evidence of an intent to
evade the provisions of the act of congress, but the fact that the
requisite stamp was subsequently affixed by the collector, negatives
such intent. :

Under these circumstances it becomes immaterial whether the
creditors of the mortgager attached the mortgaged property between
the time of the execution and delivery of the mortgage, and the

- affixing of the requisite stamp, as the instrument was valid without
that stamp.

The last clause of the act of congress of 1866, amendatory or
§ 158 of the act of 1865, relates to the stamping of the instrument

*by the collector, and does not render an unstamped instrument
invalid whensthere was no “intent to evade the act of congress ”’
by omitting to affix the proper stamp to it.

The mortgage was duly executed and recorded, and, besides, the
plaintiff held possession of the goods replevied at the time of the
attachment. Judgment for the plaintiff.

Arrreron, C. J.; CurriNe, and Daxrortr, JJ., concurred.
Barrows and Tarrey, JJ ., concurred in the result.

VOL. LVIL 4
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Ax~a T. JoxEs, guardian, in certiorari, vs. Crry oF PORTLAND.

By § 9 of the charter of the city of Portland, the city council have exclusive au-
thority, through a committee therein mentioned, to lay out, alter, or discon-
tinue any and all streets in the city, without petition therefor.

A notice, duly published, reciting a petition, praying that a ‘‘survey be made of
the westerly portion of Congress street, with reference to straightening and
otherwise improving said street,”'and designating the time and place, when
and where the committee will meet the parties interested, and “will adjudge
and determine whether the public convenience requires said street to be laid
out,” is sufficient. ‘

The report of the committee need not contain a detailed recital of the mnotice
given.

The “ westerly part of Congress street” is sufficiently definite.

CERTIORARL.

The writ and the return thereon, containing the petition of
Royal R. Burnham and others; notice ordered upon the petition
by the committee on laying out new streets ; and the return of the
committee made up the case.

The petition, signed by Royal R. Burnham and nine others, ad-
dressed to the mayor, aldermen, and city council of Portland, and
dated April 16, 1866, was of the following tenor :

« The undersigned, owners of real estate on the street named
below, do most respectfully petition that a survey be made of the
westerly portion of Congress street, with reference to straightening
and otherwise improving said street.” .

The notice, dated May 10, 1866, and signed by six persons
styling themselves *committee on laying out new streets,” after
reciting the petition and reference of the same, on May T, 1866, by
the city council to the committee, continues as follows:

« Therefore, notice is hereby given to all parties interested, that
the joint standing committee of the city council on laying out new
streets, will meet to hear the parties and view the proposed way,
on May 21, 1866, at four o'clock, P. M., at the junction of said
Congress street with Portland street, and will then and there pro-

.
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ceed to adjudge and determine whether the public convenience
requires said street or way to be laid.”

So much of the return of the committee as is essential is as
follows:

*“The undersigned joint standing committee on laying out new
streets, to whom was referred by the city council on the 16th day
of April, a. . 1866, the petition of Royal R. Burnham and others,
praying that a survey may be made of the westerly portion of Con-
gress street, with reference to straightening and otherwise improving
said street, have attended to that duty, and now report to the city
council thereon as follows, viz. :

“Said committee gave due and legal notice to all parties interested
therein, of the time and place where they would meet to view the
proposed public way and hear the parties, by causing an advertise-
ment thereof to be published in two daily papers printed in Port-
land, viz.: Portland Daily Press and Portland Eastern Argus, for
one week at least previous to the time appointed therefor; and hav-
ing met pursuant to said published notices at the Jjunction of Congress
with Portland street, the place of beginning, on the 21st day of May,
at 4 o’clock in the afternoon, a. p. 1866, and having personally ex-
amined the way proposed, and heard all the parties interested
therein, said committee did thereupon determine and adjudge that
the public convenience and the necessities of the city required that
said street or public way should be laid out and straightened as
proposed, and accordingly we proceeded to lay out and did lay
out,” &c.

Symonds & Libbey, for the plaintiff.

I. That the record does not set forth what notice was given of
the meeting of the committee to view the way, but assumes to deter-
mine that due and sufficient notice was given. The notice actually
given should appear, and the court will then determine whether it is
legal or not. Lancaster v. Pope, 1 Mass. 86.

As in levy upon real estate, general averment that notice was
given according to law is insufficient. Dawis v. Maynard, 9 Mass.
242.  Wellington v. Gale, 13 Mass. 483,
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II. That the notice actually given was insufficient.

(1) Because the description of the street proposed to be located
was wholly indefinite. The only description is ¢ the westerly por-
tion of Congress street,” a street three miles long. ' .

There should be a description by courses and distances, else the
notice gives no information to parties interested.

Compare the notice required to be given in similar cases by the
county commissioners. R.S. c. 18, 8§ 1 and 2.

(2) Because it did not appear by the notice that final action was
then to be taken in locating the street. The petition was only “that a
survey be made.” The only action of the city council was to refer
that petition to the committee, and the committee had no authority
under that vote to locate a street. The city council must initiate ac-
tion. The committee cannot do it. City Charter, Sect. 9. And
the notice which they gave did not indicate an intention to do more
than to act upon the petition referred to them. 1t was no notice to
the public that a street was to be located or altered.

See, generally, Dyer in Certiorari v. Lowell, 33 Maine, 260.
When the writ of certiorari has been issued, there is no discretion
in the court. If errors appear the record must be quashed.

Nathan Cleaves, city solicitor, for the defendants.

ApprEroy, C. J.  The issuing or the refusing to issue a writ of
certiorari upon petition therefor, is a matter of judicial discretion.
The rights of the parties are usually determined upon the hear-
ing in the petition. If the alleged errors of record are purely
technical, the court will not interfere. In the case before us, the
writ was allowed to issue without any hearing on the petition.

The errors alleged to exist relate to the proceeding of the de-
fendants in laying out and straightening Congress street. The writ
requires the production of the record of the location, alteration, and
laying out of the westerly portion of Congress street made in pur-
suance of the petition of Royal R. Burnham and others, dated April
16, 1866, and contained in the report of the joint standing commit-
tee of the city council, called the committee on laying out new
streets, and the notices given by said committee of the time and
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place of their proposed proceedings in relation to said petition, &c.
These papers are all before us at the instance of the plaintiff.

By the charter of the city of Portland, § 9, the city council
“have exclusive authority to lay out, alter, or discontinue any and
all streets or public ways in the city of Portland, without petition
therefor, and as far as extreme low-water mark.”

By the same section *“a joint standing committee of the two
boards shall be appointed, whose duty it shall be to lay out, alter,
widen, or discontinue any street or way in said city, first giving no-
tice of the time and place of their proceeding to all parties inter-
ested, by an advertisement in two daily papers, printed in Portland,
for at least one week previous to the time appointed.”

The notice, as appears by the return of the defendants, recites a
petition to lay out and re-run the westerly portion of Congress
street, with reference to straightening the lines of said street, and
designates the time and place where and when the joint standing
committee will meet the parties interested, and will adjudge and de-
termine whether the public convenience requires said street or way
to be laid out.

It would seem that there could be no misunderstanding as to the
meaning of this.

The return of the committeé recites the petition for straighten-
ing and otherwise improving'the westerly portion of Congress street,
and states that said committee *gave due and legal notice to all
parties interested therein of the time and place when they would
meet to view the proposed public way, and hear the parties, by
causing an advertisement thereof to be published in two daily pa-
pers in Portland, viz.: Portland Daily Press and Portland Eastern
Argus, for one week at least previous to the time appointed there-
for,” &e. ‘

The notice was published in the daily papers as required by § 9.
It gave the time and place of hearing, and the purpose and object
of the meeting. It was not necessary that the notice should be re-
cited in the return. But by comparing one part with another, it
appears that it contained the necessary facts. As the notice given
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is, at the instance of the plaintiff, produced, and made part of the
case, we think the record sufficiently discloses that it was a legal
one. '

Tt is objected that the description of the street is too indefinite.
“ The westerly part of Congress street’ is the part of the street to
be straightened and altered. The street is definite. It is not
denied there is such a street well defined and legally established.
The westerly portion thereof must mean the westerly half of the
street, and that is sufficiently clear and definite.

The action of the city council may be had without petition. The
petition therefor could do no harm. The notice was to “re-run the
westerly portion of Congress street with reference to straightening
the lines of the street.” The notice gave to parties interested the
purpose and object of their meeting. At this meeting, they adjudi-
cated * that public convenience and the necessities of the city re-
quired that the said street or public way should be laid out and
straightened,” &c. The adjudication was upon the subject-matter
for which the committee met.

Proceedings of the city government affirmed.

W artoN, DickERsoN, BarRrows, and DaxrorTH, JJ., concurred.
TarLEyY, J., concurred in the result.

A

Weston F. MiLLikex & others vs. GEORGE WARREN & others.

At common law, a vender of goods has a lien thereon, so long as they remain in
his possession unpaid for according to the terms of the sale,

If the vendee give his negotiable promissory note, payable on time, for the pur-
chase-money, and then become insolvent while the goods yet continue in the
possession of the vender, the latter may retain them until the price be paid,
provided the note remain unnegotiated in his possession, so that it may be sur-
rendered on discharge of the lien.

ON REPORT.
TROVER, for three thousand and twenty-nine bushels of corn.



CUMBERLAND COUNTY. 47

Milliken ». Warren,

The court were to render such judgment as the law and facts
required.
The case is sufficiently stated in the opinion.

Shepley & Strout, for the plaintiffs.

1. The corn was purchased on joint account, and the possession
of the co-tenant was the possession of Bradley, Coolidge & Rogers.
Cushing v. Breed, 14 Allen, 876. Beaumont. Crane, 14 Mass. 400.

2. The corn being stored by a third person, the possession of
such third person was the possession of defendants and Bradley,
Coolidge & Rogers jointly, and no separation of the corn was nec-
essary to pass both title and possession. Hatch v. Bayley, 12 Cush.
29. Tazworth v. Moore, 9 Pick. 347.

8. In either of the above cases no right of stoppage in transitu,
and no lien for the purchase-money remained in the defendants, the
possession as well as the title to the corn vesting in Bradley, Cool-
idge & Rogers, by operation of law, and no separation of the corn
being necessary for this purpose.

4. The defendants had only given their notes to King, Thurlow
& Company for the corn in question; Bradley, Coolidge & Rogers
had given their notes to defendants for the same purpose. Now,
whatever rights King, Thurlow & Co. might have had to retain the
corn for payment of price, the defendants had no such right of
detention.

5. The defendants, by accepting the one hundred dollars tendered
by plaintiffs, became their agents, and cannot now set up a lien for
the non-payment of the notes given for the price of the corn by
Bradley, Coolidge & Rogers.

6. By giving Bradley, Coolidge & Rogers a fixed credit for two
and four months, and taking their notes upon that time, the defend-
ants lose all lien for payment.  Barrett v. Goddard, 3 Mason, 107.
2 Kent’s Com. 677.

The defendants assumed complete and exclusive control of the
corn, and sold it, and are liable to plaintiffs for the value of their
share.
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N. Webb, for the defendants, cited Parks v. Hale, 2 Pick. 212;
Arnold v. Delano, 4 Cush. 83 ; Blozam v. Saunders, 4 B. & C. 941;
Owenson v. Morse, 6 T. R. 64 ; Townley v. Crump, 4-A. & E. 52;
White v. Wilks, 5 Taunt. 176 ; Wallace v. Breeds, 13 East, 522
Austen v. Craven, 4 Taunt. 644 ; Busk v. Davis, 2 M. & S. 897;
Hodgdon v. Lay, 7 T. R. 446 ; Feise v. Ray, 8 East, 93 ; Newhall
v. Vargas, 13 Maine, 93 ; Dizon v. Y ates, 5 B. & Ad. 813 ; Miles
v. Yorton, 2 Cromp. & M. 512; Gibson v. Carruthers, 8 M. & W.
341; DeWolfe v. Howland, 2 Paine’s C. C. R. 856.

Dickerson, J. Trover, on report. On the 80th day of Oct.,
1866, the defendants, under the firm of S. T. Raymond & Co., pur-
chased a quantity of corn of Messrs. King, Thurlow & Co., giving
their notes in payment therefor, and taking delivery of the key to
the building in Portland where the corn was stored.

The plaintiffs claim that this corn was bought on joint account of
defendants and Messrs. Bradley, Coolidge & Rogers, and that hav-
ing purchased one-half of it for a valuable consideration of the latter
firm, and demanded the sum of the defendants, they are entitled to
maintain this action for that amount.

The defendants deny such joint purchase, and allege that the corn
was bought exclusively on their own account; that they sold the
half in controversy to Bradley, Coolidge & Rogers, taking their
notes therefor on two and four months, without giving any delivery
. of the corn; that Bradley, Coolidge & Rogers have never paid these
notes, but became insolvent Dec, 11, 1866, and that they have a
right to retain the corn until the purchase-money has been paid or
tendered.

It appears from the evidence that the plaintiffs paid Messrs. Brad-
ley, Coolidge & Rogers a valuable consideration for the corn in con-
troversy. In order further to establish that theory of the case, the
plaintiffs rely mainly upon the testimony of Mr. Bradley, the tender
by them of $100 for insurance and storage of the corn, and the
proper transactions between the defendants and Bradley, Coolidge
& Rogers respecting it.  Mr. Bradley, of the firm of Bradley, Cool-
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idge & Rogers, testifies that Mr. Bickford, one of the defendants,
about the 30th day of Oct., 1866, informed his firm ¢ that he knew
of a lot of corn that he could buy, and wanted to know if we would
take half of it at the price, which was $1.80. We told him we
would. He came in and said he had purchased the corn. We told
him to have it insured on our account, one-half of it, and he said he
would.”

While this testimony would seem to indicate a purchase on joint
account, it is by no means irreconcilable with the theory that the
defendants made the original purchase on their own account, and
agreed to sell one-half of the amount to Bradley, Coolidge & Rog-
ers upon the same terms as it was bought. The statement of Bick
ford, as testified to by Bradley, that “he knew of a lot of corn that
he could buy, and wanted to know if we would take half of it;” and
the reply of Bradley, at least, leaves it uncertain whether it was the

understanding of the parties that it was to be a joint purchase, or ‘

whether the defendants were to make the designed purchase, and
Bradley, Coolidge & Rogers were to buy of them.

The tender of the $100 for storage and insurance made by the
plaintiffs to defendants, affords very slight evidence of what the real
transaction was between the defendants and Bradley, Coolidge &
Rogers, as the plaintiffs were not actually cognizant of the facts, but
acted, doubtless, upon information, whether true or false, received
from their venders.

The coincidence as to date and time of payment, between the
notes given by the defendant for the corn, and those received by
them of Bradley, Coolidge & Rogers for one-half of it, is such as
might naturally be expected in any view of the case taken by the
parties. Whether the defendants were in fact joint purchasers with
Bradley, Coolidge & Rogers, or subsequently sold to them, on time,
a part of their own original purchase without any advance, it 1s reas-
onable that they would provide that the notes taken should corre-
spond in date and time of payment with those given by them.

After all, there remains the undisputed fact that the defendants
were alone known to King, Thurlow & Co., as the purchasers of
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the corn; the other fact, also, that Bradley, Coolidge & Rogers
gave their notes to the defendants for half of their purchase, the
refusal of the defendants to receive the $100 tendered, as payment
for storage and insurance, for any such purpose, and the positive
testimony of Bickford that the defendants were exclusively interest-
ed in the original purchase, and that he subsequently sold the corn
in controversy to Bradley, Coolidge & Rogers.

The plaintiffs assumed the burden of proving a purchase of”the
corn on joint account of the defendants and the plaintiffs’ venders; -
and we think the evidence is unsufficient to establish that proposi-
tion.

Tt appears that the plaintiffs’ venders took no delivery, actual or
constructive, of the corn, when they purchased it, and that it has
ever since remained in the possession of the defendants. It further
appears that the notes given to the defendants for the corn sued for,
have never been paid, and that they are still in the hands of the de-
fendants, and have not been negotiated by them. It is also in evi-
dence that the plaintiffs’ venders became insolvent after they
bought the corn of the defendants and before the plaintiffs demand-
ed it of them.

A vender of goods has a lien upon them at common law, so long
as they remain in his possession, and the vender neglects to pay the
price according to the conditions of the sale ; and if the vendee be-
comes insolvent, while the goods are yet in the hands of the vend-
er, the latter may retain them until the price is paid. This rule
of law is applicable, though a negotiable promissory note has been
given for the purchase-money, if it remains in the hands of the vend-
er, and has not been negotiated, so that it may be delivered up on
discharge of the lien. Parks v. Hall, 2 Pick, 211. Arnold v.
Delano, 4 Cush. 41.

Under the circumstances of this case, the plaintiffs’ venders had
no right to a delivery of the corn in controversy, until they had
paid, or tendered payment of the notes given for it; and the plain-
tiffs stand in no more favorable position.

In deciding this case, we have not thought it necessary to deter-
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mine whether the legal consequences claimed by the plaintiffs’ coun-
sel would follow if the corn had been purchased on joint account.
If we have found such purchase, it might have been important to
inquire whether, in view of the insolvency of the plaintiffs’ venders,
and the other undisputed facts in the case, the right of the defend-
ants to retain the corn until it had been paid for, would exist with
equal force as it now does. Judgment for defendants.

ArrreTon, C. J.; Curring, Barrows, DaNrorTH, and Tar-
LEY, JJ., concurred.

ArrrEp RicHARDS & others vs. ALBERT STEPHENSON.

G. acquired title to a specific part of a schooner incumbered by an antecedent
mortgage, and conveyed it, together with another vessel, to the defendant, as
security for his indebtedness to the defendant and to a firm of which the de-
fendant was a member. Subsequently, and at G.’s request, the defendant con-
veyed the schoonegs thug held by him to the plaintiffs (to whom, also, G. was
indebted), and at the same time, the plaintiffs agreed in writing with the de-
fendant, that when they disposed of the schooners, they would satisfy the
demands held against the same by the defendant and his firm, and place the
balance to the credit of G. Subsequently, the plaintiffs paid the outstanding
mortgage, and then sold the vessels for more than the amount paid on the
mortgage. Held, (1) That the bill of sale of the vessels and the written con-
tract must be regarded as one transaction and be construed together; and (2)
That an action cannot be maintained on the covenant of warranty in the bill
of sale.

ON REPODRT.

COVENANT, on warranty in a bill of sale of seven-eighths of schoon-
er Scioto. The only consideration for the bill of sale was the writ-
ten agreement executed simultaneously with the bill of sale.

The court were to render such judgment as the law and facts
required.

The remaining facts sufficiently appear in the opinion.

Lewis Pierce, for the plaintiffs.
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The defendant is estopped from denying the consequence and the
consideration by the recitals in his deed. 1 Greenl. on Ev., § 26»
n. Steele v. Adams, 1 Maine, 1. Powell v. M. § B. Man. Co.,
8 Mason, 351, 857. And because it is over his hand and seal.
Neil v. Tenney, 42 Maine, 822. Wing v. Chase, 85 Maine, 260.
Page v. Trufant, 2 Mass. 159. And even if the defendant intend-

~ed to covenant on behalf of a third person, and did not intend to
make himself personally liable, and received nothing himself.  Zip-
pets v. Walker, 4 Mass. 595. Appleton v. Binks, 5 East, 148.

The agreements given to the defendants of themselves make a
good consideration, and the covenant of the defendant is not in any
way conditional upon the performance of said agreements by the
plaintiffs. Whether the plaintiffs have performed them or not, is
immaterial and cannot affect this action, nor can the result of this
action affect the liability of the plaintiffs to perform said agreements.
Whether there are any existing ¢demands against said vessels”
within the description of said agreements does not appear.

It cannot be contended that these agreements operate as a release
of the covenant ; they contain no reference to the covenant, nor
any words which by intendment can be said to cdver the mortgage,
nor are they instruments of as high a character as the covenant.

“Covenant by deed must be discharged by deed.” Heathv.
Whidden, 29 Maine, 108.

The covenant sued on is a covenant of warranty. The incum-
brance set forth existed at the date of the covenant, and the cove-
nanter purchased the better title in consequence of the threats of
the holders to foreclose and take possession.

The plaintiffs are therefore entitled to recover according to the
agreement. 2 Greenl. Evid., § 244. Tufts v. Adams, 8 Pick, 547.
Colev. Lee, 30 Maine, 392. Reed v. Pierce, 36 Maine, 456. Stoddard
v. (fage, 41 Maine, 287. Hstabrook v. Smith, 6 Gray, 572.

- W. L. Putnam, for the defendant.
1. The agreement discloses that the plaintiffs were trustees for the
defendant and his firm,—namely, to sell the vessel and pay them the
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proceeds,—and in that capacity they could not maintain a suit against
their cestus que trust.

2. After paying any ‘claims which defendant or - his firm had
against the vessel, plaintiffs had the privilege of applying the bal-
ance to their account against Sullivan Green, the equitable owner
of the vessel.

Had the claims of Stephenson or his firm been understood as
some particular sum, so that the plaintiffs might equitably have re-
lied on the warranties in the bill of sale, as promising for their own
advantage and for payment upon their own claims the whole surplus
of the vessels over the specified claims of defendant, probably this
suit could have been maintained.

But here the mortgage which plaintiffs paid, had it been paid by
defendant or should he pay it now, would at once constitute one of
the claims against the vessel which the plaintiffs have agreed to pay
him.

In other words, they became trustees of this vessel for the payment
of this very claim, among others, and became holden to pay it indi-
rectly through defendant. '

Avpirron, C. J. Tt appears that one William Folsom, owning
seven-eighths of the schooner Scioto, on Feb. 6th, 1857, mortgaged
the same to Demond & Robinson, of Boston.

Subsequently, Sullivan Green, having acquired a title to the seven-
eighths of the schooner Scioto, thus incumbered, and being indebted
to the defendant and to the firm of Davis & Co. of which the de-
fendant was a partner, conveyed the same and the schooner Glou-
cester to the defendant as security for his indebtedness to him and
to the firm of Davis & Co. o

On Nov. 23d, 1866, at the request of Sullivan Green, the defend-
ant conveyed the schooners thus held by him as security, to the
plaintiffs, to whom said Green was indebted. At the same time the
plaintiffs agreed with the defendant to dispose of the property, and
after satisfying the demands held against the vessel by Davis & Co.
and by the defendant, that ¢ the balance, if’ any remained, shall be
placed to the credit of Sullivan Green.”



54 WESTERN DISTRICT, 1869.

Richards ». Stephenson,

The bill of sale from the defendant to the plaintiffs, and the
agreements from the plaintiffs with the defendant are of the same
date, and are to be regarded as part of one and the same transac-
tion, and must be so construed.

The plaintiffs agree that when they have disposed of the prop-
erty, they will satisfy the demands which the defendant and the
firm of Davis & Co. hold against the vessels, and that what remains
shall be passed to the credit of Green. The Scioto was subject, in
the hands of the defendant, to his claims and those of Davis & Co.,
as well as to any antecedent outstanding mortgage.

The plaintiffs sold the Scioto for more than the mortgage, having
first paid the mortgage. The balance in their hands was to be
passed to the credit of Green, who was the plaintiffs’ debtor. What
was this balance ? The plaintiffs took the vessel to sell, and sold
the same for more than the mortgage. The balance is what is to
be passed to the credit of Green, after paying the defendant’s
claims and those of Davis & Co. The defendant would have noth-
Ing unless the Folsom mortgage was paid. If the defendant paid
the Folsom mortgage, the plaintiffs were to account for it to, and
pay him the same. He would hold the proceeds of the vessel as
security for the amount of such payment equally with the other
claims for which the vessel was held. If the plaintiffs paid this
debt, they only paid what they would have been obliged to pay the
defendant, if he had taken up the mortgage. They advanced the
funds instead of the defendant, whom they must have paid had
he paid the mortgage. The amount of the mortgage is not to be
passed to the credit of Green, or to enure for his benefit as a credit.
Yet such would be the effect if the plaintiffs were to recover.
Green was bound to pay this debt to relieve the vessel. Tt is to be
a charge on the vessel, not a credit to Green.

The plaintiffs are not damnified the price of the vessel in his hands.
Théy are entitled to deduct the mortgage debt therefrom. The re-
maining balance they hold, to be accounted for in conformity with
their contract with the defendant, of Nov. 23, 1866.

The plaintiffs have neither a legal nor equitable claim to recover
the sum paid, nor has Green any right to have it passed to his
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credit. It would be grossly unjust to compel the defendant to pay
it. It would be against the manifest object and intent of the
parties. Plaintiffs nonsuited.

Curring, Kent, BARROWS, DAxFoRTH, and TAPLEY, JJ., con-
curred.

Orranpo C. Brown, petitioner, vs. WarrEN W. RicE.

After a convict has been duly committed to jail on a warrant of commitment, in
pursuance of a legal sentence, the judge cannot revise and increase it, although
the punishment, imposed by the latter sentence, be within the limit fixed by
law.

PerrTioN for a writ of habeas corpus.

The petition alleged substantially that at the time of its date the
petitioner was unlawfully held in custody at Portland, by Warren
W. Rice, the warden of the State prison, by virtue of a warrant of
commitment from the superior court of Cumberland county, a copy of
which was thereto annexed ; that at the January term, 1870, of said
court, the petitioner was indicted for cheating by false pretences, and,
upon being arraigned, pleaded guilty thereto; that on January 11th,
he was sentenced by the justice of said court, upon conviction on said
indictment, to be imprisoned in the county jail, at Portland, for six
months, and on the same day was committed in execution of the
sentence ; that thereupon he entered upon the term of said impris-
onment and was serving the same, when, on January 29th, the jus-
tice of said court undertook to revoke said sentence and sentence
the petitioner on said indictment and conviction to be imprisoned in
the State prison for the term of three years; that the latter sentence
was without authority of law; that the warrant under which the
petitioner was held was issued in pursuance of such illegal sentence.

The remaining facts sufficiently appear in the opinion.
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Davis § Drummond, for the petitioner,

. Webb, county attorney, for the respondent.

Kext, J. The question presented by the case before us is,
whether the sentence to three years’ imprisonment in the State
prison was legally imposed. It is not objected that such a sentence
was beyond the limit fixed for the crime, but it is urged that the
court had no power to inflict it, because the same court had passed
a prior sentence of six months’ imprisonment in the county jail on
the same indictment, and had issued a warrant of commitment,
which had been executed by the sheriff, by committing the prisoner
to the jail, and he had been received by the jailer and entered on
the register as such prisoner, and had remained as such for nineteen
days of the six months, before he was recalled into court, and the
second sentence imposed.

After conviction, if no legal bar is interposed, it is the duty of
the court to award sentence, and after such sentence of imprison-
ment is pronounced and recorded on the docket, it is the duty of
the court to issue a warrant to the sheriff or warden, directing him
to take the conviet into custody, and remove him to the designated
place of confinement. When the court has done these acts it
would seem to have done all that it had legal power to do, and its
power over the prisoner or his destiny, under the proceedings then
before it, would appear to be at an end.

If there had been any irregularities or any illegal proceedings,
the remedy would be by writ of error, or review, or by habeas cor-
pus, or some other new proceeding.

It is clear that a judge cannot pass two sentences, to be in force
at the same time. He cannot pass a sentence of imprisonment in
the county jail for a specified time, and afterwards add to it a sen-
tence of years in the State prison, to take effect after the expiration
of the first part of the sentence.

If there can be any validity in the second sentence, it must be
because the first sentence is legally annulled or revoked and made
entirely void.
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How, far does the power of the court in this respect extend ?
It seems to have been settled by practice and by authority, both in
this country and in England, that during the term the court has
power over its unexecuted entries or judgments, and may revoke,
alter, or substitute new decrees or entries in place of those before
made or entered and not executed, both in civil and criminal cases.
If, for instance, a default is entered in a civil suit, and a special
judgment is ordered and entered on a day before the end of the
term, and also that execution issue accordingly, it seems that before
the execution is actually issued, the court may revoke and strike
out the entry and leave the case without any special entry. But if
an execution had been duly issued, and if a levy had been made or
commenced, it would clearly be beyond the power of the judge to
annul the record by ordering the clerk to erase the entry. So in
a criminal case, so long as the sentence remains entirely unexecuted
in any part, and no execution of it has been attempted or made, it
has been held that it might be revoked, and another sentence be
substituted.  Commonwealth v. Weymouth, 2 Allen, 145.

Chief Justice Shaw, in Stickney v. Dawis, 17 Pick. 169, says,—
when speaking of a judgment in a civil case,—* where it clearly
appears that no action has been had on the judgment, or the execu-
tion, if one has been issued, has been returned to the files unexe-
cuted, and where the rights of third persons cannot be affected,
there seems to be no reason why the same thing (as an entry of a
Judgment nune pro tunc) should not be done by vacating the entry
of judgment, and bringing the action forward. This ought to be
- done with great caution, and with strict regard to the rights of
others.” !

These cases certainly are as strong for the respondent as any that
cap be found, and recognize the right of the court to go as far, at
least, as we can find either reason or authority for going. But they
stop at the point of execution, and clearly express or imply that after
execution or warrant issued and executed, this power of summarily
changing the record, or judgment, or sentence, is at an end.

In this case the warrant had issued, had been executed, the pris--

VOL. LVIL 5
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oner had been under sentence, and in prison, under the warrant,
and had suffered nineteen days of confinement. This was a legal
sentence, and was in process of execution, when, for some reason,
doubtlessly one that the judge deemed sufficient, he was brought
from the jail, and the former sentence was recalled and revoked and
the new one imposed.

If these proceedings were legal, it would seem that this prisoner
must suffer punishment under two distinct sentences for the same
offence. If the judge could annul the first sentence as to its legal-
ity afterwards, he could not annul or restore the nineteen days of -
mlprlsonment suffered under it. If now he is to be sent to the State
prison for three years more, not counting his time in jail under the
first sentence, he certainly must suffer two distinct imprisonments
under two distinct sentences, given at a considerable interval of time,
for the same offence, and under one indictment.

We think that the sentence in question to the State prison was
illegally imposed, and is void and cannot be carried out. We think
the first sentence was legal, and should be executed.

Avrrreron, C.J.; Curring, WarroN, Barrows, DANFORTH,
and TaprEY, JJ., concurred.

INHABITANTS OF GorHAM vs. BENalam H. Harr & others.

After a default of an action of debt on a collector’s bond, the defendants cannot
have the damages assessed by a jury, especially after an auditor, appointed
for that purpose, has heard the parties and presented his report for acceptance.

The duties of the person appointed to assess the damages in such a case are dif-
ferent from those contemplated by R. S. of 1857, c. 82, §§ 59, 60, and 61.

When the terms of such a bond conform to the requirements of the statute, and
it has been actually accepted by the selectmen, and both parties have acted
under it as a statute bond, it will be regarded as such, although it has not been
approved in writing by the municipal officers.

The provisions of R. S. of 1857, c. 6, §§ 103, 104,121, and 122 are not mandatory,
but they are cumulative remedies at the discretion of the municipal officers.
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Generally, a collector is chargeable for all taxes committed to him, to enforce the
payment of which he has not, during the period alloted for their collection,
exhausted his authority.

ON EXCEPTIONS.

Degr on two bonds given by the collector of taxes of Gorham,
both bonds having the same sureties.

The action was defaulted at the January term, 1868, when Fred-
erick Fox was appointed to assess the damages, who subsequently
heard the parties, and made his report at the April term, 1869,

The report charged the defendants with the gross amount of
{axes committed to the collector for the two years, and credited
them by the amount paid to the treasurer, as by the treasurer’s
books, leaving a balance against them of $2801.40.

The remaining facts sufficiently appear in the opinion.

N. Webb, for the plaintiffs, cited Begg v. Whittier, 48 Maine,
315 Cummings v. szth 50 Maine, 569; Price v. Dearborn, 34
N. H. 481; Willson v. Willson, 5 N. H. 240; West v. Whitney,
6 Foster, 314. That the measure of damages in the report is cor-
rect.  Colerain v. Bell, 9 Met. 499; Scarboro’ v. Parker, 53
Maine, 465; Forel v. Clough, 8 Greenl. 842; Prescott v. Moran,
50 Maine, 347 ; Readfield v. Shaver, 50 Maine, 43.

S. C. Strout ¢ H. W. Gage, for the defendants, contended, inter
alia, that the sureties are not liable for the whole amount of uncol-
lected taxes; but only for such of them as have been lost by thé
neglect of the collector, through the insolvency of the persons taxed,
or the loss of remedy against real estate by lapse of time or other-
wise ; Colerain v. Bell, 9 Met. 499; and in addition to this, such
damages as the town has suffered by the delay to collect taxes which

. are still collectable by means of commitment to another collector,
but cannot be enforced by the sureties defendant.

A distress should have issued against the collector (he not having
collected within the term allowed by his warrant) the bills taken by
the town and collected through another collector under R. S. c. 6,
§§ 108, 104, 120, 121.
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All remedies for collection remained in force after Hall’s delin-
quency. Bassett v. Porter, 4 Cush. 488. Hartland v. Church, 47
Maine, 169. As between the town and these surcties, the town
was bound to take this course, and not attempt to collect the gross
amount of sureties who are powerless to coerce the collector.
Nearly all the uncollected taxes are now collectable.

Actual damages only can be recovered on bonds except when
the statute otherwise provides. Clifford v. Kimball, 89 Maine,
~ 418. Eaton v. Ogier, 2 Greenl. 46. Sargent v. Pomeroy, 33

Maine, 888. Houghton v. Lyford, 89 Maine, 267. Carpenter v.
Doody, 1 Hilt. (N. Y.), 465. Lowell v. Parker, 10 Met. 309.
Scarboro’ v. Parker, 58 Maine, 252.

Much of the loss resulted from the negligence of the plaintiffs.

The bond for 1860 was not approved by the selectmen as required
by R. S. of 1857, c. 6, § 85, and therefore is but a common law
bond subject to chancery to the amount of actual damages, inde-
pendent of all provisions of c. 6.

Defendants were entitled to a trial by jury. The report is that
of an auditor, and is governed by R. S. of 1857, c¢. 82, §§ 27 and
61. Begg v. Whittier, 48 Maine, 314.

DickEersoN, J. DzEBr on two bonds of the collector of taxes for
the years 1860 and 1861. The action was defaulted, and Frederick
Fox, Esq., was appointed auditor to assess the damages. The pre-
siding judge refused to allow the defendants’ request to have the
damages assessed by a jury, and ordered the auditor’s report to be
accepted. The defendants filed exceptions, alleging several grounds
of complaint. . .

" 1. That the request for a jury to settle the damages ought to
have been granted. Whatever may have been the right of the
defendants to have the damages assessed by a jury, if they had
seasonably applied therefor, they waived their right to a jury trial
by neglecting to demand one until an aunditor had been appointed,
and had made his report. They cannot be permitted to have the
double advantage of accepting a favorable report of an auditor, and
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setting aside an unfavorable one for a jury trial. After a default,
the defendants have no right to a jury to assess damages for them.
Though styled an auditor, the duties of the person appointed to assess
the damages are essentially different from those contemplated by the
statute for the appointment of an auditor ¢“to state the accounts.”
This appointment is not a proceeding under that statute which gives
to either party a trial by jury, if dissatisfied with the auditor’s report,
and makes that report evidence to the jury upon trial of the cause.
R. 5. c. 82, §§ 59, 60, and 61. Price v. Dearborn, 34 N. H. 486.
Begg v. Whittier, 48 Maine, 314.

2. The defendants further allege that the bond of 1860, not hav-
ing been approved in writing by the selectmen, is not a statute but
a common-law bond, and, therefore, subject to a hearing, according
to the actual damages. This bond, in terms, conforms to the re-
quirements of the statute, was accepted by the selectmen, and both
parties acted under it, as a statute bond. Under these circum-
stances, a default having been entered, we think the bond must be
treated as a statute bond.

8. It is further objected, that the auditor improperly refused to
allow the defendants a credit of $869.831. The burden was upon
the defendants to show payment of this sum. The evidence was
conflicting, and we think the charge was properly disallowed.

4. Tt is also argued that all uncollected taxes, which might have
been collected, if the town had taken the proper steps to do so, are
not collectable of the defendants. The powers conferred upon col-
lectors of taxes for towns and cities, and their obligation to account
for the several sums committed to them in their warrant to collect,
are clearly pointed out in the statute. He may distrain and sell the
goods and chattels of a delinquent tax-payer, and for want thereof,
he may arrest him and commit him to jail. He is commanded by
his warrant to levy and collect of the several persons named in the
list committed to him, each one his respective proportion therein
set down, to pay the same to the town treasurer, and to make up
an account of collections of the whole sum on or beford a day

stated. R.S.c.6,§79.
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Another section of the statute enjoins upon him the duty to
faithfully obey the directions in his warrant. R.S. c. 6, § 84.

His official bohd, also, binds him to the faithful discharge of all
these duties. R. S.c. 6, § 85. And he is answerable to the inhab-
itants in an action for all sums they are obliged to pay by means of
his deficiency, and for all consequent damages. § 111.

The provisions for demanding the bills of a delinquent collector,
and committing them to another collector, and for issuing a warrant
of distress against him are not mandatory, but permissive ; cumula-
tive remedies to be resorted to or not, at the discretion of the
municipal authorities. It is not for such delinquent collector to
complain that he has not been dealt with in a more severe and
summary manner. R. S. c. 6, §§ 103, 104, 121, and 122.

In general, a collector of taxes becomes chargeable for all taxes
committed to him, in respect to which he has not exhausted his
authority to enforce payment during the period allotted for their
collection, if the town insist upon his liability, and require payment
from him. It is no defense to a suit on a collector’s bond for such
delinquency, that the individuals against whom such taxes were
assessed were not, at any time after the tax-bills were placed in his
hands, of sufficient ability to pay the same, and that a levy of a
warrant of distress upon them would have been unavailing. Co-
lerain v. Bell et al., 9 Met. 503,

It does not appear that the collector took the necessary legal
measures to enforce payment of the taxes with which' he is charged,
within the time mentioned in his warrant. They were, therefore,
properly allowed against him by the auditor. The claim of the
collector for commissions having been once paid, was rightfully
disallowed. Exceptions overruled.

Arpreron, C. J.; Warron, Barrows, and DanvortH, JJ.,
' concurred.
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CuArLES P. TRAUB & another vs. Westox F. MiLLikeN & another.

If a foreign factor sell merchandise in his own name, without disclosing his prin-
cipal, and receive, in part-payment therefor, his own check and the balance in
money, the principal cannot recover the price for the goods thus sold,in an -
action of assumpsit against the vendees, if they had no knowledge of their
vender’s representative character.

O~ REePoRT.
AssuMPpSIT on an account annexed to the writ, of the following

tenor :

Messrs. W. & C. R. Milliken,
Jan. 3d, 1867. Bought of Traub, Parkinson & Co.,
64 boxes sugar, . . . . . o« o . . . - $2950.20.

After the evidence was all in, the case was continued on report,
—the court to enter such judgment as the law and evidence required.
The remaining facts sufficiently appear in the opinion.

J. ¢ E. M. Rand, for the plaintiffs, cited Story on Agency (6th
ed.), § 413; Kinder v. Shaw, 2 Mass. 398; Parsons v. Webb, 8
Greenl. 38; Sternermann v. Cowing, T Johns. Chan. 275; Story
on Agency, §§ 78, 103,a (3).

Shepley & Strout, for the defendants. -

TapLEY, J. On the 8d day of January, 1867, the defendants
purchased of one Hosea I. Robinson a quantity of sugar and paid
therefor, in part by his own check which they held, and in part by
cash paid for duties due upon the sugars.

The plaintiffs now claim to recover pay of the defendants for the
same, alleging that they are the owners, that Robinson was their
agent, and that being such, he had no power to sell and receive in
payment therefor a debt of his own.

From the evidence reported, it appears that Robinson was an im-
porter and dealer in sugars; that June 27, 1866, the plaintiffs con-
signed to him for sale a quantity of sugar, a part of which is that in
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question; that on the 8d of J anuary, 1867, he sold sixty-four
boxes of the sugar to defendants at cash rates; that at the time of
sale he did not inform the defendants, who owned the sugars; that
there was no agreement except the ordinary one when sugars are
bought for cash ; that he was then ¢ supposed to be in good credit,”
although as it subsequently proved he was in fact insolvent ; that
the check which was received in ‘part-payment was given two or
three days before for the check of the defendants for an equal
amount, and used by Robinson ; that Robinson “had no special or-
ders from plaintiffs as to the mode of selling, but was to sell in the
usual way and to hold the proceeds subject to plaintiffs’ order.”

Robinson, called by the plaintiffs, says ¢ defendants have paid the
value of these sugars in cash. Their check, given me at the time I
gave them mine, paid for the sugar.”

The defendants contend, that in fact the sugars were paid for in
cash as testified to by plaintiffs’ witness; but the plaintiffs contend
that the facts proved show this to be untrue.

The view we have taken of this case renders the discussion of
this question unnecessary.

The plaintiffs are residents of Havana, on the island of Cuba;
Robinson was, therefore, what is denominated a foreign factor. The
case shows that he did not inform the defendants who were the
owners of the sugars, and there is no evidence showing that the de-
fendants knew that Robinson was acting in the premises as agent
for any one.

The plaintiffs, by suing in this form of action, have acknowledged,
or at least affirmed the sale. The property in the sugars passed to
the defendants. A payment was made by the defendants for the
sugar. The only question is whether the plaintiffs can recover pay
again, assuming the payment to have been made as the plaintiffs say
it was. »

In an early English case, Rabone v. Williams, T T. R. 360, Lord
Mansfield, C. J., said, “ Where a factor, dealing for a principal, but
concealing that principal, delivers goods in his own name, the per-
son contracting with him has a right to consider him, to all intents
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and purposes, as the principal ; and though the real principal may
appear and bring an action upon that contract against the purchaser
of the goods, yet that purchaser may set off any claim he may have
against the factor in answer to the demand of the principal. This
has been long settled.” ,

This doctrine was affirmed in George v. Clagett, in 7T Term
Rep. 359; 8 Smith’s Leading Cases, 187. Many other English
cases might be cited to the same point. In Sims v. Bond, 5 B.-&
Ad. 893, the rule is thus expressed by the C. J.: “It is a well-
established rule of law that where a contract, not under seal, is
made with an agent in his own name for an undisclosed principal,
either the agent or the principal may sue upon it; the defendant,
in the latter case, being entitled to be placed in the same situation,
at the time of the disclosure of the real principal, as if the agent had
been the contracting party.”

In a note to the case of Zhomson v. Davenport, found in 2 Smith’s
Leading Cases, 873, it is said, * Where the agent has contracted for
an undisclosed principal, and that principal thinks proper to sue on
the contract in his own name, he does so subject to those rights
which the defendant might have exercised against the agent at the
time of disclosure, had that agent been really a principal.” Nu-
merous cases are here cited in favor of the doctrine.

In Kelley v. Munson, T Mass. 819, Sewall, J., in delivering the
opinion of the court, says, ¢ Where a factor sells in his own name,
being responsible for the price of the goods sold, whether collected
or not; or where he sells them to his own creditor where there are
mutual dealings, the principal cannot interfere to the prejudice of
the party dealing with the factor, without knowledge of his agency,
and only the balance if any be due to the factor can be reclaimed
by the principal.”

In Iisley v. Merriam, T Cushing, 242, the court remark, ¢ The
position taken by the defendant is that Field, the agent, having
made the contract in his own name, the name of the principal not
being disclosed, the defendant is entitled to be placed in the same
situation in all respects, as if Field had been the real party in inter-
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est. Is this a correct view of the law on this point? There is no
doubt that the principal, who thus assumes a contract made by his
agent, must take it subject to all the equities that would avail the
defendant if the agent were the plaintiff; or, to state the principle in
other language, the principal must take therewith all the attendant
burdens and subject to all the attendant first counter claims and
defense of the other contracting party.”

In the case of Huntington v. Knoz, 7 Cush. 871, it is said, « It is
now well settled by the authorities, that when the property of one
is sold by another as agent, if the principal give notice to the pur-
chaser before payment to pay to himself, and .not the agent, the
purchaser is bound to pay the principal, subject to any equities of
the purchaser against the agent.”

Chancellor Kent says, ¢ If, however, the factor should sell in his
own name as owner, and not disclose his principal, and act ostensi-
bly as the real and sole owner, the principal may, nevertheless, after-
wards bring his action upon the contract against the purchaser ; but
the latter, if’ he bona fide dealt with the factor as owner, will be en-
titled to set off any claim he may have against the factor, in answer
to the demand of the principal.” 2 Kent’s Com. 632.

In Smith’s Mercantile Law, 140, it is said, ¢ Thus when a factor,
dealing for a principal, but concealing that principal, delivers goods
in his own name, the person contracting with him has a right to
consider him, to all intents and purposes, the principal ; and though
the real principal may appear and bring an action on that contract
against the purchaser of the goods, yet that purchaser may set off
any claim he may have against the factor, in answer to the demand
of the principal.”

In 1 Parsons on Contract, 53, it is said, “In the case of a simple
contract, an undisclosed principal may show that the apparent party
was his agent, and may put himself in the place of his agent, but
not so as to affect injuriously the rights of the other party.”

In Chitty on Contracts, 225, it is said, It would be unjust to per-
mit the principal to interfere and sue the debtor to his prejudice, in
those instances in which the debtor had innocently, and in ignorance
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of the claim of the principal, dealt with the agent, he being a fac-
tor, upon the supposition that he was the principal; a character
which he was allowed by his employer to assume by having the
possession of the goods, or being intrusted with the indicia of prop-
erty therein. If, therefore, the defendant has credited and acquired
a set-off against the agent under such circumstances, before the
principal interposed, the latter will be affected and bound by the
set-off in the same manner as the agent would be were he the plain-
tiff on the record.”

In Story on Agency, § 419, it is said, “8So if the agent has sold
goods in his own name, no other person being known as principal,
and the agent agrees, at the time of sale, that the vendee might set
off against the price a debt due to him by the agent, that set-oft
will be as good against a suit brought by the principal, as it would
be if the suit was brought by the agent for the price.”

“The principal is ordinarily entitled to the same remedies against
such third persons, in respect to such acts and contracts, as if they
were made or done with him personally . . . it will make no differ-
ence that the agent may also be entitled to sue upon the contract

. nor that the third person has dealt with the agent, supposing
him to be the sole principal. The only effect of the last considera-
tion is, that the principal will not be permitted to intercept the
rights of such third person in regard to the agent; but he must
take the contract subject to all equities, in the same way as if the
agent were the sole principal. Thus, for example, if the agent is
the only known or supposed principal, the person dealing with him
will be entitled to the same right of set-off, as if the agent were
the true and only principal.” § 420.

In Paley on Agency, by Lloyd, 825, it is said, ¢ Moreover, if an
agent be permitted to deal as if he were principal, the party dealing
with him, and ignorant of his representative character, is entitled
to the same rights against him as if he were in fact the principal.
So that under these circumstances, he may set off against the
demand of the principal a debt due from the factor to himself.”

We think the case atrbar comes fully within the rule stated by
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the foregoing authorities. The report discloses no evidence that
the defendants knew or had reason to believe that Robinson was
acting in a representative character. Robinson says he did not
communicate to them the fact that the plaintiffs owned the sugars.
This fact is affirmatively stated and proved. In Baxter v. Duyren,
29 Maine, 434, Shepley, C. J., says, “ When a person deals with a
factor, knowing him to be the agent of some unknown person, the
rights of the parties are governed by the rule which prevails when
a person, not known to be an agent, deals with another as agent,
without disclosing his principal.”

Looking at the facts proved in this case, and applying to them
these principles of law, we think the defendant is entitled to
Jjudgment.

It is quite clear that had the action been brought in the name of
the agent, Robinson, as it might have been done, the payment made
by the defendants would have afforded a complete defense. There
being no satisfactory proof that the defendants knew of his repre-
sentative character, and it being proved that the agent did not dis-
close his principal, we think the plaintiffs cannot now come in and
avoid the effect of that payment. If a set-off could be now allowed
a fortiori, a payment made and accepted could be.

Whether being a foreign principal, beyond the seas, and their
factor dealing as principal, they can or not sue at all in their own
name, where the exclusive credit has been given the agent, we do
not find it necessary to decide. It is sufficient for the disposition of
this case to say, they cannot put themselves in a better position
against these defendants than Robinson, the agent, would have been
in had he commenced the action. Judgment Jor the defendants.

Arrreron, C. J.; Currine, Warron, DICKERSON, and Bar-
RrRows, JJ., concurred.
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Esexn Corey & another vs. CLinTOoN RIPLEY.

A discharge duly granted under the United States bankrupt act of 1867, when
pleaded in bar to the further maintenance of an action for prior indebtedness,
cannot be impeached in this court for any cause which would have prevented
the granting of it, under § 29, or been sufficient ground for annulling it under
§ 24. :

The authority to set aside and annul a discharge in bankruptcy, conferred upon
the federal court by § 34, is incompatible with the exercise of the same power
by a State court ; and the former is paramount.

Ox REerorr.

AssuMpsIT on account annexed to the writ dated January 22,
1868.

At the April term, 1869, the defendant pleaded in bar of the fur-
ther maintenance of the suit, a discharge in bankrupcy in the pre-
scribed form, duly granted under the United States bankrupt act of
1867, and dated March 9, 1869, releasing him from all debts, &c.,
which existed on May 30, 1868, when he filed his petition.

The plaintiff, by his replication in due form, substantially alleged
that the discharge is invalid for the reasons mentioned in § 29, and
which would have prevented the granting of the discharge had the
same been objected to in the United States court and the allegations
proved.

Thereupon it was agreed to submit the case to the law court,
with the agreement that if the discharge in bankruptcy cannot be
impeached in this case, for any cause which, under said act, would
have prevented the granting of the discharge, or would have been
sufficient ground for annulling the discharge by the United States
court as provided in said act, judgment is to be rendered for the de-
fendant for his costs in the law court only.

Shepley & Strout, for the plaintiffs.

The action was commenced by personal service upon the defend-
ant long before his commencement of proceedings in bankruptcy,
whereby this court obtained full jurisdiction. While the cause was



70 WESTERN DISTRICT, 1869.

Corey v. Ripley.

pending in this court, the defendant pleaded his dischargeqin bar to
the further maintenance of the suit, and the plaintiff replied the
causes mentioned in United States bankrupt act of 1867, § 29. Is
the discharge conclusive in a court having jurisdiction of the person
and subject-matter of the suit? When a court has jurisdiction, it
has a right to decide every question arising in the cause before it.
. Peck v. Jenness, T How. 618, 624.

The United States district court has exclusive jurisdiction of ¢ all
suits and proceedings in bankruptcy.” Suit at bar is not a proceeding
in bankruptcy, and although the plea of bankruptcy was interposed
by the defendant, this court is as competent to entertain and judge
of that plea as of any other. Peck v. Jenness, supra. Smith v.
Melver, 9 Wheat. 632. Wallace v. MeConnell, 13 Peters (8. C),
136. The Robert Fulton, 1 Paine, 621. Exparte Robinson, 6 Mc-
Lean, 355. Stearns v. Stearns, 16 Mass. 167, 171.

This court obtained jurisdiction prior to the commencement of
the defendant’s proceedings in bankruptey, and that jurisdiction must
extend to the final determination of all questions arising in the usual
course of proceedings in the case. Beekman v. Wilson, 9 Met.
434,  Judd v. Ives, 4 Met. 401.  Mallett v. Dexter, 1 Curtis, C.
C. R.178. Kittredge v. Emerson, 13 N. H. 227.

The provisions of § 21 show that the jurisdiction of the State
court is not devested by the commencement of proceedings in bank-
ruptcy.  Having jurisdiction, plaintiff will have judgment unless
a valid defense is shown, which is attempted by putting in discharge.

But by § 29, no discharge “shall be valid, if the bankrupt has
sworn falsely,” &e. Not that the discharge shall be invalid, if so
declared by the court granting it, in a proceeding contemplated by
§ 34. By § 84 the discharge can be annulled only in certain cases,
and only where the ﬁetitioning creditors had no knowledge of the
causes of opposition, &c., at the time the discharge was granted.
There is no such limitation or qualification in § 29.

If this court has jurisdiction to entertain the plea, it may also de-
termine the validity and sufficiency of it; otherwise the parties must
resort to a foreign tribunal to settle that question !
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The discharge is prima facie valid ; and when pleaded (if not an-
nulled) the onus is upon him who attempts to impeach it, to estab-
lish some one of the causes mentioned in § 29.

By § 84 a method is provided whereby a creditor may, within
two years, have a rehearing in the district court, and cause the
discharge to be set aside and annulled, so that it could not be
pleaded. Section 34 covers the cases where, without negligence,
creditors had failed to oppose the granting of the discharge in the
manner provided by § 31.

There is no provision providing that the discharge shall be con-
clusive when pleaded in a State court, and none which deprives this
court of its jurisdiction to determine the validity of this plea, same
as any other matter in defense.

The discharge operates as a “release” when *“duly granted
under the act,” ¢ with the exceptions aforesaid.” The discharge
is not *“duly granted” when the bankrupt has ¢sworn falsely,”
or has been guilty of any of the acts which the law pronounces to
be a fraud on its provisions.

The power to pronounce judgment upon the vahdlty of the dis-
charge is inherent, and forms a constituent element in the court.
It is not derived from the bankrupt act, but from the Constitution.
The analogies to be drawn from the decisions under the acts of 1800
and 1841, are in favor of this view.

A discharge, duly pleaded and admitted by the replication or de-
murrer to be in dugform and otherwise valid, is made, by the par-
amount law of congress, a complete bar, and consequently defeats
all liens and attachments which are mere securities for the satisfac-
tion of a judgment to be recovered, but which in this case can
never be recovered.

Davis ¢ Drummond, for the defendant, elaborately argued the
following propositions :

1. Proceedings in bankruptcy are in a court of record ; and all
decrees and judgments therein are of the nature of judgments in
rem, and conclusive upon all, whether parties or otherwise.  Shew-
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shaw v. Wherritt, T How. 627 (17 Curtis, S. C. R. 328, 830, 331).
Judgments én rem are conclusive upon everybody. Voorhees v. U.
§. Bank, 10 Peters, 449, and cases infra. Hunt v. Columbian Ins.
Co., 556 Maine, 290, and cases infra. No ‘defenses which might
have been interposed to prevent the decree granting the discharge,
can be admitted now to defeat it. Rankin v. Goddard, 55 Maine,
389.

II. The act of 1800 expressly provided that the discharge might
be impeached by proving the same facts as would have prevented,
the granting of it, had they been shown in the court of bankruptcy.

II1. So with act of 1841, § 4. The discharge granted under
that act might be impeached ¢“in all courts of justice,” for the
causes and in the manner therein stated; but for no other cause
and in no other manner. Chadwick v. Starrett, 27 Maine, 138.
See also, Beekman v. Wilson, 9 Met. 434 ; Coates v. Blush, 1 Cush.
564 ; Humphreys v. Swett, 31 Maine, 192.

IV. The exceptions to the conclusiveness of the discharge, made
in the acts of 1800 and 1841, are not in the act of 1867. The
methods given for impeachment in first two and not in the last, but
a different method is provided, which alone can be adopted.

V. The discharge is final unless the plaintiff can bring himself
¢ within an exception in the act.”

VI. In reply: no question of jurisdiction or ousting of jurisdiction
is involved. Defendant has pleaded a judgment which has dis-
charged the plaintiff’s original cause of actiog, The defendant
desires to plead matters to avoid, which might have been pleaded
to prevent that judgment.

A man is sued for goods furnished his wife at a certain date ; he
pleads in bar a divorce before that date. If plaintiff admits notice,
jurisdiction, and decree of divorce, but replies that the diverce
ought not to have been granted, because the libellant had been
guilty of adultery, such replication would be no answer.

Dickerson, J. Assumpsit on account annexed to the writ. The
defendant pleaded a discharge in bankruptcy in bar of the further
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maintenance of this suit. The plaintiff' alleged, in his replication,
that the defendant’s discharge is invalid for the reasons set forth in
§ 29 of the bankrupt act of 1867.

According to the agreement of the parties, the law court is to
decide whether the defendant’s discharge in bankruptcy can be im-
peached in this court for any cause which would have prevented
the granting of the discharge, under the bankrupt act, or would
have been sufficient ground for annulling the discharge in the Uni-
ted States court, as provided in that act.

Section 29 of the bankrupt act of 1867, specifies the grounds
which will prevent the granting of a discharge, or render one in-
valid when granted. After enacting that a discharge duly granted
under this act shall be a full and complete bar on all suits, . ..
and that the certificate of discharge shall be conclusive evidence of
the fact and the regularity of such discharge, § 84 contains the fol-
lowing proviso: * Any creditor or creditors of said bankrupt, whose
debt was proved or provable against the estate in bankruptcy, who
shall see fit to contest the validity of said discharge, on the ground
that it was fraudulently obtained, may, at any time within two years
from the date thereof, apply to the court which granted it, to set
aside and annul the same.”

The question presented in this case did not arise under the bank-
rupt act of 1841, as that act made the bankrupt’s discharge con-
clusive ““in all courts of justice” (§ 4), unless it should be im-
peached for one of the causes stated in the act itself, and no tribunal
was designated for testing its validity. This provision of the act of
1841, however, was held to restrict the action of courts, in impeach-
ing the validity of the discharge of a bankrupt, to the causes and
the manner therein specified. Chadwick v. Starrett, 27 Maine, 138.
Coates v. Bush, 1 Cush. 564. Humphrey v. Swett, 31 Maine, 192.

By parity of reasoning, the mode of impeaching the validity of
a discharge prescribed in the act of 1867, excludes all other modes ;
and such, we think, is the true construction of that act. The pro-
ceedings in bankruptcy are statutory proceedings. The powers
exercised and the remedies provided in bankruptcy, are given by

VOL. LVIL 6
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statute. The impeaching tribunal is specified, and this designation,
according to well-established principles of interpretation, forms a
part of the remedy, and excludes all others. Dudley v. Mayhew,
3 N. Y. 10. Stevens v. Evans, 2 Barr. 1157.  City of Boston v.
Shaw, 1 Met. 130. »

The act of 1841 made the bankrupt’s discharge *full and com-
plete evidence of itself, in favor of such bankrupt . . . . in all
courts of justice . . . unless the same should be impeached,” for
the causes and in the manner stated. That act, moreover, contains
no such provision for determining the validity of a discharge in
bankruptcy, as is provided in the act of 1867. The difference in
the phraseology and the provisions of the two statutes is quite sig-
nificant, and precludes the construction, so ingeniously contended
for by the learned counsel for the plaintiff, that the same mode of
testing the validity of the bankrupt’s discharge obtains under both
acts. Instead of subjecting the bankrupt to the liability of having
the validity of his discharge called in question, in any and all suits
that should be brought against him, on his debts proved or prova-
ble under the bankrupt act, for an indefinite time, the proviso, in
the 84th section of the act of 1867, was intended to limit all con-
testants to the period of two years from the date of the discharge,
and to the tribunal therein specified, in respect to the time and
mode of annulling his discharge. The act in effect says to all
such, “You have had an opportunity to prove your claims, and to
show cause why your debtor should not receive his discharge in
bankruptcy : you are allowed two years to impeach that discharge,
before the tribunal that granted it: at the expiration of that period,
you will have had your day in court, and must thereafter be for-
ever silent,” interest reipublice est sit finis lititiwum. There is but
one way of impeaching a discharge in bankruptcy, under the bank-
rupt act of 1867, and that is the mode expressly provided in the
thirty-fourth section of that act. It is by no means improbable
that the experience of contesting the validity of such discharges
before the State courts, taught congress the wisdom of restricting
the jurisdiction over this subject to the federal courts.
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But there are still more serious objections to the construction
contended for by the plaintifi’s counsel. The constitution of the
United States confers upon congress the power to establish a uni-
form system of bankruptcy. This grant of power carries with it
jurisdiction over the person and property of the bankrupt, and
authority to provide courts, and all other instrumentalities necessary
‘and proper to carry into effect the general purpose of a bankrupt
law. The authority of congress over this subject being paramount
to State authority, where it has provided a mode of dealing with a
bankrupt’s estate, that mode only can be pursued, and it would be
an infringement of the paramount law, if State courts should adopt
another and a different mode. The authority conferred by the
bankrupt act of 1867 upon United States courts, to set aside and
annul a discharge in bankruptcy, is incompatible with the exercise
of the same power by a State court. If the validity of a discharge
in bankruptcy may be impeached by a State court, this may be
done, though such discharge had been declared valid, in the mode
provided in the bankrupt act; and the anomaly would be presented
of a discharge, recognized as valid by the courts of the United
States, and invalid by a State court. Sturgess v. Crowningshield,
4 Wheat. 196. Stetson v. City of Bangor, 56 Maine, 286.

The distinction made by the counsel for the defendant, between
actions brought before the debtor petitions to be admitted a bank-
rupt, and those brought afterward, is unsound. The authority of
congress over the subject-matter is the same in both cases; and it
has ever used that authority appropriately to reach that class of
cases. In respect to the question at issue in the case at bar, the
same principles govern in either case.

According to the agreement of the parties there must be—

Judgment for the defendant, for his

costs in the law court only.

ArprreroN, C. J.; Currine, Warrox, Barrows, and Dax-
rortH, JJ., concurred.
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Hexry W. RipLey vs. Wintiam F. Mosery & another.

In an action of debt on a bond conditioned “to fully indemnify and save harm-
less” the plaintiff “from all loss, damage, and harm whatsoever, by reason of a
suit for the infringement of any patent, in selling paper collars which the plain-
tiff has had or may hereafter have of the defendants;” and to “pay all fair and
reagsonable charges for expenses in defending said suit,” Held, that the plain-
Hff is entitled to recover damages, (1) for the depreciation of his stock of goods
while necessarily withheld from sale by the attachment made on the writ in
the suit for infringement ; (2) for the reasonable debt contracted, though not
yet paid, for the services of counsel in defending the suit ; and (3) for the reas-
onable expenses of himself and counsel incurred in relieving his stock from
the attachment.

No damages are recoverable in such action for (1) loss of probable profits dur~
ing the time the plaintiff’s stock was under the control of the attaching offi-
cer ; (2) loss of probable net profits while the store remained closed in conse-
quence of the plaintiff’s illness contracted while trying to relieve the stock
from the attachment ; (3) for the diminution of profits consequent upon the re-
duction of the stock ; (4) for the prospective damages arising from loss of mer-
cantile credit caused by the attachment ; and (3) for the expenses of the plain-
tiff and his counsel in procuring the defendants to enter into the bond in suit.

Ox Exceprions to the rulings of Goddard, J., of the superior
court for this county.

Desr on a bond, dated Jan. 10, 1868, given by the defendants to
the plaintiff, in the penal sum of $3000. The conditions of the bond
appear in the opinion.

The action was tried by the justice of the superior court without
the intervention of a jury, from whose report it appears that in 1867,
the plaintiff, a dealer in gentlemen’s clothing, was also the defend-
ants’ agent, in this State, for the sale of paper collars; that the
Union Paper Collar Company, claiming that the defendants had in-
fringed their patent, threatened them and their agent with suit, and
on Dec. 17,1867, sued the plaintiff in United States circuit court
for this district, for selling the defendants’ collars in this State, claim-
ing damages in the sum of $6000, and attached the plaintiff’s entire
stock of clothing; that the stock remained in the marshal’s posses-
sion until Jan. 6, 1868, when it was surrendered to the plaintiff on
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receipt of a note in the usual form for $3000, signed by Whittier &
Avery, of that date, payable to the marshal in case of the non-de-
livery of the goods on demand: that the plaintiff thereupon went
to New York and obtained from the defendants the bond in suit;
that he returned home Jan. 16th, but did not in fact open his
store until Feb. 1st; that the suit against him is still pending and
the attachment remaining; that on Jan. 6, 1868, the plaintiff
mortgaged his stock to the signers of the receipt note as security,
which mortgage was duly recorded and is still in force; and that
the plaintiff went to New York in December, 1867, to consult the
defendants relative to the suit in the cirenit court.

In addition to the foregoing facts, the presiding justice found, as
matter of fact,—

1. That the plaintiff exerted his utmost efforts to obtain the re-
lease of his stock from the time of attachment until Jan. 6th, and
that he immediately notified defendants of said attachment, and
that he was guilty of no laches or negligence in not sooner obtain-
ing said release.

2. That the mortgage was required by Mr. Whittier before sign-
ing the note ; and that the note was required by the marshal before
he would release the goods.

3. That plaintiff’s journeys to New York were rendered neces-
sary by said attachment.

4. That plaintiff was guilty of no laches or negligence in not
sooner reopening his store, being prevented by severe sickness con-
tracted in his return from New York.

5. That it was reasonable and necessary for plaintiff to employ
counsel to assist him on his last visit to New York by reason of said
attachment, and that he took counsel with him for that purpose;
and that the bond in question was obtained by plaintiff and his coun-
sel on that visit.

6. That plaintiff’s personal necessary traveling expenses of said
visits were $125.

7. That the reasonable charges of his counsel to and at New
York on said business, although yet unpaid, were $100.
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8. That plaintiff’s store was in the marshal’s exclusive possession
for eighteen days, exclusive of Sundays, during which period the
expense of fuel and gas continued and were necessary, but plain-
tiff was totally deprived of profit from his business; and I find that
he was thereby the loser of his probable gross profits, which I find
to have been $9.16 daily, viz., $164.88.

9. That plaintiff’s store was closed after redelivery of the key to
him, twenty-two days, exclusive of Sundays, during which period
plaintiff’s expense for fuel and gas ceased, which expense I find to
have been daily thirty cents, and that he was, by reason of the same,
loser of his probable net profits, which I find to have been $8.84
daily, viz., $194.48.

10. That the reasonable charges of plaintiff’s counsel, also unpaid,
for retainer and time, fees in defense of said suit in the United
States court, up to the commencement of this action, were $150,—
also unpaid.

11. That said counsel’s reasonable charges for correspondence
with defendants, and with counsel of Union Paper Collar Company,
in Boston, and efforts to obtain release of said stock before giving of
the bond, by getting a receipter in Portland after defendants had
failed to do so, and furnishing a receipter, $100.

12. That plaintiff’s stock at the time of attachment was worth
%2,750, and that $2,500 worth of it has been retained, and is still
unsold, by plaintiff, and that the depreciation thereon is twenty-five
per cent, viz., $625. :

18. That plaintiff did, in fact, retain and withhold from sale said
stock, or $2,500 thereof, on account of the mortgage which Mr.
Whittier had required him to give as security for his note.

14. That from the reopening of plaintiff’s store, Feb. 1st, 1868,
until and including this day, Feb. 15th, 1869, a period of 324 busi-
ness days (excluding Sundays and two holidays), plaintiff’s gross
profits were diminished an average of $5.39 daily, being a direct loss
to plaintiff of $5.00 a day, being, for the period, $1,620.

15. That this loss was occasioned by two causes: the withdrawal
of his entire stock from sale, and the total destruction of his credit,
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which has prevented him from buying except in very small and un-
profitable quantities.

16. That plaintiff’s credit was good and ample for all the de-
mands of his business, until the attachment of his stock by the Pa-
per Collar Company, Dec. 17th, 1867.

17. That his credit was, by said attachment, annihilated, and has
so remained ever since, is admitted by defendants’ attorney.

18. That the total loss of plaintiff’s credit as a business man is
prospectively a damage to him (exclusive of previous losses, and on
the hypothesis of the immediate withdrawal of the attachment and
suit against him in the United States court) of $1,000.

19. That the reasonable charges of plaintiff’s counsel, unpaid, in
this suit, are $50. ‘

20. And I find that plaintiff has been throughout without fault,
neglect, or laches, and that said losses have been occasioned him by
reason of the cause above named.

The presiding justice ruled as matter of law:

1. That items 8, 9, 12, 14, and 18 were items of *loss, damage,
and harm, by reason of ” said ¢ action at law ” “ prosecuted against
the plaintiff”” in the United States court for the infringement of a
patent, in selling collars which the plaintiff had of the defendants.

2. That items 6, 7, 10, and 11 are * fair and reasonable charges
for expenses in defending said action.”

8. That as such, said items, viz., 6, 7, 8, 9, 10, 11, 12, 14, and
18, amounting to $4,129.36, are covered by said bond to the extent
of its penalty.

4. That item 19 is not covered by the bond.

5. That the plaintiff is entitled to recover, for breach of the bond,
the sum of $3,000.

To the rulings numbered 1, 2, 8, and 5, the defendant alleged
exceptions.

Davis § Drummond, in support of the exceptions, cited 2 Greenl.
on Ev., § 256 ; Marble v. Worcester, 4 Gray, 395; Benson v. Mal-
den § Melrose G L. Co., 6 Allen, 149; Smith v. Way, 6 Allen,
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212; Brown v. Cummings, 7 Allen, 507; Watson v. Ambergate
Railway Co., 8 Eng. L. & Eq. 497 ; Geev. Lancashire § Yorkshire
Railway Co., 6 Hurl. & Norm. 211; Gen. Mutual Ins. Co. v.
Sherwood, 14 Howard, 851 ; Barrett v. Blanchard, 13 Gray, 429 ;
Ingledew v. Northern Railway Co., T Gray, 86; Livil v. Johnson,
12 East, 653; Longfellow v. Quimby, 29 Maine, 196, 205; Arm-
strong v. Percy, 5 Wend. 535, 538 ; Blanchard v. Ely, 21 Wend.
342; Griffin v. Colser, 16 N. Y. 496; Boyd v. Brown, 17 Pick.
453, 461 ; Smitk v. Candey, 1 How. 28; Brown v. Smith, 12
Cush. 866 ; Berry v. Dwinel, 44 Maine, 255, 268, 269; Griffin v.
Colser, 16 N. Y. 689 ; Masterton v. Brooklyn, 7 Hill, 62; Hadley
v. Brazendale, 26 Eng. L. & Liq. 898; Worcester v. Great Falls
Manf. Co., 41 Maine, 159 ; Bridges v. Stickney, 38 Maine, 361 ;
Fox v. Harding, 7 Cush. 516; P. W. 4 B. R. R. Co. v. Howard,
13 Ken. 8075 Cram v. Dresser, 2 Sandford, 127 ; Loker v. Damon,
17 Pick. 2885 Sibley v. Hoar, 4 Gray, 222; Thompson v. Shat-
tuck, 6 Met. 615; Waite v. Gilbert, 10 Cush. 177; Brown v.
Smith, 12 Cush. 366 ; Warner v. Bacon, 8 Gray, 397; Willey v.
Frederies, 10 Gray, 357 ; Adams v. Barry, 10 Gray, 361; Bald-
win v. Western B. R. Co., 4 Gray, 838 ; Parker v. Lovell, 11 Gray,
353; Cutting v. Grand T. Railway Co., 13 Allen, 321.

L. D. M. Sweat, for the plaintiff, elaborately advocated the cor-
rectness of the rulings, nter alia, from the intentions of the parties
indicated by the facts and circumstances as they existed at the time
the bond was executed ; and cited 2 Kent’s Com. (11tl»Ed.), 5655,
256; Gennings v. Norton, 35 Maine, 308 ; Gennings v. Norton, 4
N. H. 497; Bouvier’s L. Dict., Damages.

Barrows, J.  The condition of the bond here in suit provides
that the defendants shall pay to the plaintiff ¢ the just and full sum
of three thousand dollars or so much thercof as shall be necessary to
fully indemnify and save harmless the said Ripley from all loss, dam-
age, and harm whatsoever, by reason of any suit or action at law
or in equity that has been, or may hereafter be, prosecuted against
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the said Ripley by the Union Paper Collar Company of New York,
or others, for the infringement of any patent, in selling paper collars
which the said Ripley has had or may hereafter have of said Mose-
ley & Tynberg,” and also that the said Moseley & Tynberg ¢ shall
pay to said Ripley all fair and reasonable charges for expenses in
defending said suits or actions.”

The bond was given Jan. 10th, 1868.

The presiding judge in the court below, before whom the case
was tried without the intervention of a jury, finds that, in 1867, the
plaintiff, a dealer in gentlemen’s clothing, was the agent of the de-
fendants in Maine for the sale of paper collars; that the Union Pa-
per Collar Company commenced a suit against the plaintiff’ for an
alleged infringement of their patent in the sale of these collars, and
on Dec. 17, 1867, attached upon their writ in that suit the plaintiff’s
entire stock of goods of the value of $2,750; that plaintiff’ imme-
diately notified defendants of the attachment, and used his best ef-
forts to procure the release of his stock from attachment, but was
unable to do so until Jan. 6, 1868, when he succeeded in procuring
receipters only by mortgaging the stock to secure them ; that plain-
tiff incurred reasonable and necessary expenses in two visits to the
defendants at New York, the last time with counsel, resulting in
the giving of the bond in suit; that plaintiff contracted a severe ill-
ness on his return from New York, in consequence of which his store
remained closed until the first of February, 1868 ; that his business
credit which was previously good was destroyed by the attachment ;
that he has been of)liged to retain the greater part of the goods
mortgaged to secure his receiptors, and that the goods have depre-
ciated twenty-five per cent; that he lost the profits of his store dur-
ing the time it remained closed, and that they have been greatly
diminished since on account of the reduction of his stock caused by
the attachment and mortgage and the consequent loss of credit.

The suit of the Union Paper Collar Company against the plain-
tiff is still pending and undecided, and plaintiff’ has actually paid
nothing as yet on account of it, except as above stated, though he
has become liable for counsel fees to a considerable amount.
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Hereupon the judge assessed the damages accruing from all the
matters and things above recited, in detail, and, including an addi-
tional item of $1,000 for the prospective injury to him in ¢ the total
loss of the plaintiff’s credit as a business man exclusive of previous
losses, and on the hypothesis of the immediate withdrawal of the
suit,” found the sum total to be $4,129.36, and ordered judg-
ment and execution for $3,000, that being the amount of the pen-
alty named in the bond and of the ad damnum in the writ.

The defendants excepted.

The language of the bond is general and comprehensive, and the
plaintiff is entitled to recover all damages which he can legally be
deemed to have suffered by reason of the suit, together with the ex-
penses incurred in defending it so far as they are found ¢ fair and
reasonable,”—these last being expressly provided for. _

We think that under the latter clause in the condition, the debt
contracted by the plaintiff to counsel for services in defending the
suit against him, though not yet paid, is a proper subject for allow-
ance in making up the damages. The course pursued was undoubt-
edly contemplated by both parties. The defendants do not appear
to have employed any counsel to defend the suit; and they bound
themselves to pay ¢ all fair and reasonable charges for expenses in
defending.” Ripley was to be saved harmless mot only from any
judgment that the Union Paper Collar Company might recover
against him for damages and costs, but also from expense in defend-
ing the suit. He has not been saved harmless in the matter of these
expenses, but has been forced to incur an indebtedness which the
defendants should have provided means to discharge. So in Lyman
v. Lull, 4 N. H. 495, where the bond was conditioned to save harm-
less and indemnify a town *from all manner of expenses, damages,
costs, and charges which should be imposed upon said town by rea-

son of the maintenance, education, and support of ”’

an illegitimate
child ; the overseers being called on for support, agreed with a per-
son to take care of the child for a certain sum per week, and the
child had been supported several weeks under the agreement, but

nothing had been actually paid by the town; and it was held, that
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there was a breach of the bond, and that the support promised but
not paid for should be reckoned in assessing the damages.

Nor do we think it can be maintained that the depreciation of
the plaintiff’s stock, while it has been necessarily withheld from sale
on account of the attachment, is not a legitimate subject of damages
recoverable here. The attachment of the stock was a natural and
common incident of the suit. The plaintiff did his best to procure
its release, but was unable to effect it upon any terms which per-
mitted him to make sale of. the goods. Their depreciation is a mat-
ter capable of being definitely ascertained. The loss is mneither
speculative nor dependent upon contingencies, and is one of the nat-
ural and direct results of the suit. The plaintiff’s stock was taken
from him. In the natural course of things it is diminished in value
by the Japse of time. It is a loss to him as much as if a portion of
it were sold. If the defendants would have relieved themselves
from a liability for such loss they should have prevented the deten-
tion.

And we are of opinion that the reasonable expense of himself and
counsel incurred by the plaintiff in the effort to release his proper-
ty from attachment, is also recoverable,—but not that which was in-
curred for the purpose of procuring the defendants to enter into the
contract of indemnity.

And with regard to all the other items which go to make up the
damages assessed, we think them either too remote and uncertain,
or too much complicated with other intervening efficient causes, to
be allowed in this suit.

They do not seem to us to be either the direct and natural conse-
quences of the suit, or to be such losses as may reasonably be sup-
posed to have been in the contemplation of both parties at the time
the agreement was entered into. No small part of them accrued
by reason of other efficient proximate causes, the force and effect of
which cannot be estimated ; nor can the damages accruing from the
combination be apportioned.

The object of the bond was to reimburse the plaintiff for so much
property as should be taken from him by reason of the suit and for
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the expenses of defending it. It cannot be so extended as to re-
lieve the plaintiff from all the consequences of his own unfortunate
or unwise management since, though he may have fallen into the
mistakes or met with the misfortunes in consequence of the suit op-
erating as a remote cause..

But the damages thence resulting are consequences of conse-
quences, and not legally computable. Very manifestly, even if there
were no other element of ‘uncertainty, this should prevent the al-
lowance made for loss of probable profits during the time that the
store remained closed in’consequence of the plaintiff’s illness con-
tracted on his return from New York; and for the diminution of
profits consequent upon the reduction of his stock ; and for the pro-
spective damages arising from loss of mercantile credit. Much of
the reasoning in Hayden v. Cabot, 17 Mass. 169 is applicable in this
case. See also, Gree v. Lancashire § Yorkshire Railway Co., 6 Hurl.
& Norm. 2115 Smithv. Condry, 1 How. 28 ; Blanchard v. Ely, 21
Wendell, 3425 Griffin v. Colver, 16 N. Y. 491, for rules and prin-
ciples which should be regarded in assessing the damages here.

It is argued that the judge in the court below found, as matter of
fact, that all these results were the necessary and unavoidable con-
sequences of the suit, and that his finding as to matters of fact is
conclusive.

Such finding as to a pure question of fact is conclusive ; but where
the finding necessarily embraces an untenable legal proposition, it
must be disregarded.

It is impossible that it can have been legally ascertained that, in
addition to the items which we have indicated as properly entering
into the computa:cion, there have been losses of probable profits, and
losses by destruction of credit, amounting to the sum of $2,979.36,
which can be legally said to have occurred by reason of an attach-
ment of goods which still remain the property of the plaintiff, and
the total value of which was but $2,750 in the outset.

Exceptions sustained.

Arrreron, C. J.; Dickerson, Curring, TAPLEY, and Dan-
FORTH, JJ., concurred.
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SamueL Lricaron vs. HENRY KELSEY & another.

The clause in § 14 of the United States bankrupt act of 1867, providing that the
conveyance therein mentioned “shall dissolve any attachment made within
four months next preceding the commencement” of the debtor’s proceedings
in bankruptey, is equivalent to an express provision for the preservation of
an attachment made more than four months.

The bankrupt’s certificate of discharge duly pleaded in an action pending against
him in the supreme judicial court of this State, will not, by virtue of R. 8. of
1857, c. 81, § 33 dissolve an attachment made by virtue of the writin the action,
more than four months prior to the defendant’s commencement of proceedings
in bankruptey.

The attachment thus made may be enforced by an execution issued upon a spe-
cial judgment rendered by the courtin whichthe action was entered and pros-
ecuted.

The district court of the United States doesnot have exclusive jurisdiction in
such matters,

O~ ExceprIONS.
ASSUMPSIT on a promissory note.
The case is fully stated in the opinion.

William Henry Clifford, for the plaintiff, cited Franklin Bonk v.
Bachelder, 28 Maine, 60 ; Kittredge v. Warren, 14 N. H. 509 ;
Davenport v. Tilton, 10 Met. 820 ; Rowell’s case, 21 Verm. 620 ;
Drake on Attachment, 435 ; United States Bankrupt Act of 1867,
§14; Pub. Laws of 1868, c. 1567, 223 ; Lothrop v. Abbott, 21
Maine, 421 ; United States Bankrupt Act of 1841, § 2; United
States Bankrupt Act of 1867 (Avery & Hobbs’ Ed.), 108;
Houghton v. Bustis, 5 Law Rep. 505 5 Downer v. Brackett, 5 Law
Rep. 3925 Peck v. Jenness, 7 How. 612.

Shepley 5’ Strout, for the defendants, elaborately argued the fol-
lowing propositions :

1. The replication is bad in form and substance, praying judg-
ment whether the plaintiff ought to be precluded from having his
“action against the said defendants,” instead of his action tn rem
against the goods attached.
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2. By United States bankrupt act of 1867, § 34, the discharge
“¢releases” the bankrupt, and, when pleaded, is “a bar” to the ac-
tion, hence judgment must be for the defendant in such case. And
by R. S. of 1857, c. 81, § 33, «“ when final judgment is rendered for
the defendant, the attachment is thereby dissolved.” And this
statute is not repealed expressly or by implication.

8. By the provisions of the bankrupt act no lien by attachment
continues so as to be enforced under process from the State courts.
Attachments are liens to secure judgments recorded against defend-
ants, and whatever defeats the judgment defeats the attachment,
unless saved by some statute. Peck v. Jenness, T How. 623. The
United States bankrupt act of 1841, § 2, expressly preserved at-
tachments. Not so with the act of 1867.

The national act has suspended all State legislation touching the
matter of bankruptcy. Sturgis v. Crowningshield, 4 Wheat. 122.

Ogden v. Saunders 12 Wheat. 263. In re Bellows ¢ Peck, 3 Story,
C. C. R. 428.

The disposition of all liens under the bankrupt act is vested in
the district court of the United States. United States bankrupt act
of 1867, § 1. The State court has no jurisdiction. The lien is
continued, if at all, by force of the United States act, and the
United States court should administer it.

If the proper steps had been taken before the proper tribunal be-
fore discharge, whatever lien there was could have been enforced.
After discharge, the State court cannot modify its effect. Ez parte
Foster, 2 Story, 157. ,

A State court once having had jurisdiction, may continue to enter-
tain it for the purposes mentioned in § 21, even after the institution
of bankrupt proceedings ; but the enforcement of a lien by attach-
ment is not one of the purposes mentioned.

Barrows, J.  To the defendant’s plea of a discharge in bank-
ruptey, the plaintiff’ replied an attachment of personal property reg- -
ularly made more than four months before the commencement of
the proceedings in bankruptcy, and still subsisting (as he alleges),
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and that this suit is prosecuted for the sole purpose of obtaining a
judgment and execution which will enable him to perfect that attach-
ment ; and to this end alone he prays judgment against the defend-
ants for his damages and costs. Defendants demurred to the repli-
cation, and plaintiff joined. The presiding justice overruled the de-
murrer, and defendants alleged exceptions which have been elabo-
rately argued.

The statutory provisions which are supposed to bear upon the
question here presented, are as follows :

1. Section 34 of the act of congress passed in 1867, and entitled,
“An act to establish a uniform system of bankruptcy throughout
the United States;” which provides that a discharge duly granted
under the act shall release the bankrupt from all debts, claims, lia-
bilities, and demands which were, or might have been, proved against
his estate in bankruptcy except such as are by said act excepted
from the operation of a discharge in bankruptey ; and that such dis-
charge may be pleaded as a full and complete bar to all suits brought
on any debts, &c., not thus excepted, and that the certificate shall
be conclusive evidence in favor of such bankrupt, of the fact and
the regularity of such discharge.

2. Section 14 of the same act ; which provides that the convey-
ance to the bankrupt’s assignee shall vest in him, by operation of
law, all the property and estate of the bankrupt, both real and per-
sonal (with certain specified exceptions), although the same is then
attached on mesne process as the property of the debtor, and shall
dissolve any such attachment made within four months next pre-
ceding the commencement of said proceedings.

3. Section 21 of the same act; prohibiting any creditor whose
debt is provable under the act from prosecuting to final judgment
and suit therefor against the bankrupt, until the question of the
debtor’s discharge shall have been determined, and commanding the
stay of any such suit on the application of the bankrupt for a rea-
sonable time to await the determination of the court in bankruptcy
on the question of discharge, with a proviso that if' the amount due
the creditor is in dispute, he may proceed to judgment by leave of
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the court in bankruptey, for the purpose of ascertaining the amount
which shall thereupon be proved in bankruptcy.

4. Section 1 of the same act; extending the jurisdiction of the
district courts of the United States to the collection of all the assets
of the bankrupt, and to the ascertainment and liquidation of the liens
and other specific claims thereon.

5. The defendants claim that under §§ 21 and 34 of the United
States bankrupt act, judgment must necessarily be rendered for the
defendants upon pleading the discharge with profert of the certifi-
cate, which they have done, and that thereby the attachment will
be dissolved by force of c. 81, § 33, R. S.; and that in any event,
even if an attachment made more than four months before the com-
mencement of proceedings in bankruptcy can be held to create a
valid lien capable of being enforced, it must, under § 1 of the bank-
rupt act, be enforced by proceedings in the district court of the
United States, which they insist has exclusive jurisdiction of all mat-
ters pertaining to the ascertainment and liquidation of liens upon
the bankrupt’s estate.

On the other hand, the position assumed by the plaintiff is, that
section 14 of the bankrupt act, above quoted, preserves all attach-
ments made more than four months before the commencement of
the proceedings in bankruptcy, and that chapters 157 and 223 of
our statutes of 1868 harmonize with this view of the bankrupt law ;
and, taking the whole together, there is nothing in our own legisla-
tion or in that of the United States to preclude the rendition of the
special judgment and special award of execution which he prays for
in his replication.

And we think this position is successfully maintained.

To bar the judgment to which the plaintiff would otherwise be
entitled, the defendants rely upon certain statutory provisions.
These are all to be combined together, giving paramount force to
the act of congress if the State law is found to be in conflict with
it, but having due regard for the rules which require that every sec-
tion and clause shall be expounded with reference to every other,
and, if possible, the effect designed by the legislature given to each ;
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that that which is required or excepted by necessary implication
from any of the provisions of the statute is to be regarded in the
same manner as if it were done in express terms; and that when-
ever a right is given by statute, all the means necessary to make
the right effectual are given also.

Thus looking at these various provisions we cannot hesitate to
say, that an attachment made, as was the plaintiff’s, more than four
months before the commencement of the defendant’s proceedings in
bankruptcy, is preserved by necessary implication from section 14,
which dissolves only those attachments made within four months
from such commencement; that this is equivalent to an express pro-
vision for the preservation of such an attachment as we have in the
case atbar; that the only mode of preserving the attachment, known
to the law, is by the rendition of such a judgment by the court in
which the process is pending, as will enable the party making it to
perfect the lien thereby acquired ; that from this it follows that the
provisions in the bankrupt act making the discharge in bankruptcy a
good plea in bar, &ec., are not to be so construed as to prevent the
rendition of such a judgment in cases which are thus made excep-
tional ; that is, in all cases where an attachment was duly made four
months before the commencement of the proceedings in bankruptcy,
if upon the pleadings or evidence the plaintiff is found otherwise
entitled to judgment in his favor, the plea of bankruptcy must not
be held to preclude him from having such a judgment as will place
it in his power to avail himself of his attachment; for only thus can
the due and proper effect be given to that clause in the bankrupt
act which was designed to prevent the dissolution of those attach-
ments. A judgment in favor of the bankrupt defendant, such as
his counsel here claims, would operate not an ascertainment and
liquidation of the lien, but a dlssolutlon of it by virtue of our own
statute. R. S.c. 81, § 33.

We see no difficulty in giving full force and efficacy to that
clause in the bankrupt act which confers on the district courts of the
United States jurisdiction over the ascertainment and liquidation
of such liens without supposing that it was intended to defeat them

VOL. LVIL 7
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by taking from the court, under whose process they exist, the power
of rendering the special judgments necessary to complete them.

The error into which the defendant’s counsel falls, consists in the
assumption that the preservation of these attachments by necessary
implication from the clause in § 14 of the bankrupt law of 1867, is
not equivalent in effect to a provision in express terms for their
preservation,—such as was made for the preservation of liens in the
bankrupt law of 1841.

Correcting that mistake, we follow, in awarding the judgment
claimed by the plaintiff, the same course of proceeding which was
pursued in cases arising under'the bankrupt law of 1841. Daven-
port v. Tilton, 10 Met. 320. Kittredge v. Warren, 14 N. H. 509.
Kittredge v. Emerson, 15 N. H. 227. Franklin Bank v. Bachel-
der, 23 Maine, 60.

It is true that the principal question discussed in those cases was
whether an attachment on mesne process constituted a lien within
the meaning of that clause in the bankrupt act of 1841, which prb-
tected existing liens against the operation of the law ; but the ques-
tions here presented arose incidentally, and are treated with such
fullness of learning and ability, that one can enter the same field
now only as a disciple and copyist.

A simple reference, then, is all that is deemed necessary.

Fzceptions overruled.

Aprrirron, C. J.; Curring, DickersoN, DAxrorTH, and Tap-
LEY, JJ., concurred.



) "5[ CUMBERLAND COUNTY. 91

&b

-
White ». Republic and Relief Insurance Companies.

Dartvs WHITE vs. REPUBLIc FIRE INSURANCE CoMpANY.
SAME vs. RELIEF Fire INsuranceE COMPANY.

The da,ma,ge‘émd expense caused and incurred by removing, with that reasonable
degree of care suited to the occasion, insured goods from an apparentimminent
destruction by fire, are covered by a policy insuring against *loss or damage
by fire,” although the building in which they were insured and from which
they were thus removed, was not in fact burned.

O~ REePoRT.

AssumMPsIT on two policies of insurance against ““loss or damage
by fire.”

The appraised loss upon stock, consisting mainly of bristles and
brushes manufactured and in process of manufacture, was $1,728.76 ;
expense of moving, $115.90 ; and loss on tools insured by Repub-
lic Company, $58.80.

The goods covered by the policies in suit were in the third story
in Ware’s block, on the northerly side of Federal street, Portland,
over stores numbered 101, 105, and 107, with the entrance on Fed-
eral street. The main building was of brick, three stories high. In
the rear of the main building, and within three feet of it, was a two-
story brick building, with a wooden roof, connected with the main
building by a somewhat flat wooden shed-roof. Stores 105 and 107
extended through the main building under the shed roof into the
building in the rear. Store 107 was occupied as a clothing store.
Between that part of it in the main building and the building in
the rear, there was a light wooden partition. Store 105 was oceu-
pied as a grocery. The original brick wall of the main building
had been cut through by windows and doors.

The time of the fire was that of the great conflagration, July 4,
1866. The whole eastern portion of the city, including the easterly
side of Temple street (which was the first street east of the- plain-
tiff ) and the southerly side of Federal street, opposite the plaintiff’s
property, were destroyed, a heavy wind blowing the sparks and flames
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upon the plaintiff’s premises, so that the roof of the rear building
was repeatedly on fire.

All the tenants in the block removed their goods.

The plaintiff first moved his goods down to the side-walk, where
they were somewhat damaged by fire.

There was much testimony tending to show the imminent peril
to which the plaintiff s goods were exposed. The stock left in the
building was not injured.

The case was withdrawn from the jury and continued on report,
the full court to render such judgment in connection with the agree-
ment of the parties as the law and evidence required.

S. C. Strout § H. W. Gage, for the plaintiff.

Davis § Drummond, for the defendants.

1. The loss was not covered by the policies. ~Hillier v. Alleghany
Ins. Co., 3 Penn. 470. The building was not injured by fire or
water. :

9. The injury was not caused by the removal. They were in the
same condition when returned. The injury had no necessary con-
nection with the removal. No intrinsic injury; the mixing up of
the different qualities of the bristles was not the result of the re-
moval.

3. There was not the requisite care in the removal.

4. If liable at all, the liability is confined to tools and not to the
negligent mixing of his stock.

DickEerson, J. Assumpsit on two policies of fire insurance, sub-
mitted on report.

On the night of the conflagration of July 4, 1866, at Portland,
the plaintiff, apprehensive that the building known as Ware’s block,
on the mnortherly side of Foderal Street, the third-story of which
was occupied by him for the manufacture of brushes, would be
destroyed by fire, removed his stock, consisting of bristles and man-
ufactured brushes, and his tools from the building. The block was
not destroyed or injured by the fire; and the plaintiff’ brings this
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action to recover the damages thus done to his stock and tools, and
for the expense incurred in removing them.

The important and interesting question is raised whether the
plaintiff’s loss is covered by 4he policy. In general, the assured is
entitled to indemnity, unless the loss happens from the qualities or
defects of the subject insured, his own fault, or some peril for which
he is answerable. 1 Phillips on Ins. 639.

It is argued by the learned counsel for the defendants that this is
not a loss by fire ; that fire was not the proximate cause of the dam-
age, and that therefore the loss is not covered by the policy- While
it has been held that a loss by lightning without combustion is not a
loss by fire, it has, also, been held that the loss of a building by
being blown up by gunpowder, and demolished to stop a conflagra-
tion is within the terms of a fire policy. Babcock v. Montgomery
Co. Mut. Ins. Co., 6 Barb. 637. Keniston v. Merrimack Co. Mut.
Ins. Co., 14 N. H. 341. City Ins. Co.v. Corlies, 21 Wend. 367.

Damage done to goods by having water thrown upon them in ex-
tinguishing a fire, and a loss of goods by theft after they have been
removed from a fire are covered by the policy. Hillier v. Alle-
ghany Ins. Co., 3 Penn. 470.  Witherell v. Maine Ins. Co.,49 Me.
200.

A bolt may be loosened, or a timber started in a storm without

" causing any loss until the subsequent action of the water or climate

or the greater strain of a different cargo has so augmented the in-
jury, as to cause the loss of the vessel ; and yet such a loss is a loss
by the storm. Stephenson v. Piscataquis Ins. Co., 54 Me. T6.

So if after a storm has subsided, the boat is lost by reason of the
disabled condition of the ship, in consequence of damage done dur-
ing the storm, it is a loss by the storm. Potter v. Ocean Ins. Co.,
8 Sum. 27.

In these and like cases the direct proximate cause of the damage
or loss is not to be found in the fire, or the storm, but in the water,
the removal of the goods, the action of the climate, or strain of the
cargo, or the disabled state of the ship. If courts were required to
hold that no loss is caused by a policy of insurance unless the peril
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insured against is directly operating upon the subject insured at the
time of the ultimate catastrophe, they would deny the right to
recover in many cases where it has long been recognized by courts
of the highest authority. The legal maxim, causa prozima spectatur,
is by no means of unusual application in its strict technical sense.

If a loss from demolishing a building with gunpowder to stay the
progress of a conflagration, comes within the terms of a fire policy,
ought not the damages and expense, of removing such building, to
be recoverable if the object in view could be as speedily and suc-
cessfully accomplished ?

In such cases is not the fire, the impending conflagration, the ex-
isting operating cause alike of the destruction of the building or of
its removal from danger? Is the assured entitled to recover dam-
ages for one of the effects of the same procuring cause, and not for
the other? If by reason of the immobility of real estate and the
necessity of speedy action on such occasions, it becomes necessary
to demolish a building, at the cost of the underwriters, to prevent
it and other property from being destroyed by fire, does not the an-
alogy of the law require that they should, also, be chargeable for
the damage and expense of saving personal property from destruc-
tion by removing it to a place of safety? Isnot the producing cause
of both results the same ?

So if the underwriters are liable for damage done to goods by hav-
ing water thrown upon the building in which they are stored, to ex-
tinguish the fire, ought they not, also, to be liable for damage done to
goods, in time of imminent peril, by throwing water upon the build-
ing containing them to prevent it and them from destruction, though
actual ignition has not taken place? In both cases, technically
speaking, the water and not the fire is the direct proximate cause of
the damage. It is neither the policy of the law nor public policy to
make it for the interest of the assured, in case of fire, to postpone
the use of the means for extinguishing the fire, and the removal of
the goods, until the building containing them is actually on fire ?
In many, if not most cases, such delay would be tantamount to con-
signing both goods and building to destruction. 'Would the interests

.
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of insurance companies or the public morals be subserved by the
establishment of sucha policy ?

The question presented is one of considerable difficulty, and one
upon which the authorities are at variance. While the supreme
court of Illinois, in a case like the one at bar, have held that the un-
derwriters are liable for the damage to the goods and the expense of
removing them, the court in Pennsylvania have denied them liabil-
ity. Case v. Hartford Ins. Co., 13 1ll. 676. Hillier v. Alleghany Ins.
Co.,8 Penn. 470. We think the liability of the underwriters, in these
and similar cases, depends very much upon the imminence of the
peril, and the reasonableness of the means used to effect the removal.
The necessity for removal is analogous to the necessity that justifies
the sale of a disabled vessel by the water. Itis not to be deter-
mined by the result alone, but by all the circumstances existing at
the time of the fire. The necessity for removal need not be actual,
that is, the building may not have been actually burned, since this
may have been prevented by a change in the direction or force of
the wind, the more skillful or efficient management of the fire en-
gines, or the sudden happening of a shower, or a like unforeseen
event. But the imminence of the peril must be apparent, and such
as would prompt a prudent uninsured person to remove the goods ;
it must be such as to inspire a conviction that to refrain from re-
moving the goods would be the violation of a manifest moral duty ;
the damage and expense of removal, too, must be such as might
reasonably be incurred under the circumstances of the occasion.
Angel on Fire Ins. § 117.

When such a case exists, we think it the better opinion to hold
that the underwriters are chargeable for the damage and expense of
removing the goods, as this result seems most in accordance with
reason, the analogies of the law, and public policy. Such, also, is
the conclusion of Mr. Phillips, the learned commentator on the law
of insurance. * It seems,” he says, “to be the better doctrine, and
the one most closely analogous to the jurisprudence on the subject
of insurance generally, that the underwriters are liable for such
damage and expense reasonably and expediently incurred, as being
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directly occasioned by the peril insured against.” 1 Phillips’ Ins.,
645-6.

The doctrine we maintain on this subject is applicable to a large
class of cases, recognized by the law of insurance, and is found in
that well-established principle of the law of insurance, that insurance
against, or an exception of a peril, besides the consequences imme-
diately following it, may include, also, a loss or expense arising on
account of it, although what is insured against or excepted does
not actually occur, provided the peril insured against, or excepted,
is the efficient acting or imminent cause or occasion of the loss or
expense. 1 Phillips’ Ins., § 1131.

The proximity of the fire to the building occupied by the plain-
tiff, its rapid progress, terrible intensity and fearful ravages, leave no
reason to doubt but the goods were removed through a reasonable
apprehension that they would be destroyed by fire if suffered to re-
main. Their situation, too, in the third story, requiring earlier at-
tention, rendered their condition more hazardous than if they had
been on the first floor. A prudentuninsured person could scarcely
have omitted the precaution taken by the plaintiff.

In removing the goods the plaintiff was bound to exercise that
reasonable degree of care which was suited to the circumstances of
the occasion ; and, when we consider the situation of the goods, the
imminence of the peril, and the terror and consternation naturally
excited by the progress and fury of the conflagration, we are not
prepared to say that he did not exercise such care.

Under the rule for apportioning the damages between the two
defendant companies, agreed upon by the parties, if the court
should find that the plaintiff is entitled to recover, the plaintiff is
to have judgment against the Relief Ins. Co., for the sum of one
thousand two hundred and twenty-nine dollars and seventy-six cents,
and interest from the date of the writ; and also against the Repub-
lic Ins. Co. for six hundred and seventy-three dollars and sixty-
eight cents, and interest from date of the writ.

Arrreron, C. J.; Warron, Barrows, and Tapriey, JJ., con-

curred.
Curring and DaxrorTH, JJ., did not concur.
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GEOrRGE WARREN & another vs. Weston F. M1LLIKEN & another.

A grain elevator company holds grain stored therein, as agents for the owners of
the grain.

A transfer of an elevator order, with notice thereof to the elevator company, and
a partial delivery of grain under such transferred order, is sufficient to trans-
fer the property in the whole.

‘Where the defendants, being holders of such an order, permitted the drawers to
transfer it to the plaintiffs for value, the defendants are estopped to claim title
adversely to the plaintiffs.

Ox REeporr.
TrovER for six hundred and seventy-two bushels of corn.
The casesis sufficiently stated in the opinion.

J. & B. M. Rand, for the plaintiffs.
Shepley & Strout, for the defendants.

Appreron, C. J. This cause is submitted to the court, upon a
report of the evidence. The respective parties were witnesses and
differ in regard to some of the facts material to its decision. They
respectively derive title from the firm of Bradley, Coolidge & Rog-
ers; but no member of that firm was called as a witness, though it
might reasonably be expected much light might be derived from
that source.

The corn in controversy was stored by Bradley, Coolidge & Rog-
ers in the Portland elevator, in common with various parcels of
grain belonging to others. As evidence of their ownership they
held what is called an elevator order, which is in these words:

¢ PorTLAND, Dec. 3, 1866,
No. 1558.
Mr. John McQueen:—Deliver Bradley, C. & Rogers,
thirty-one hundred and seventy $2 bushels corn.
Joax Porrrous, per E.”

PORTLAND ELEVATOR.
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On the 12th December, before 12 o’clock, Bradley, Coolidge &
Rogers delivered this order to the plaintiffs with this indorse-
ment: ’

“Deliver to D. Brigham & Co.,
B., C. & RocErs, per Small.”

The plaintiffs, under this order, received grain from the elevator
on the 12th, 18th, 14th, and 15th December, when the defendants
forbade the delivery of any more.

The elevator held the corn as agents for the owners. Before the
sale to the plaintiff they held for Bradley, Coolidge & Rogers. Af-
ter the transfer, notice thereof, and delivery of corn under such
transfer, they held the corn for the plaintiffs. The plaintiffs had re-
ceived a portion under the order. There was all the delivery which,
in the nature of the case, there could be. Hatch v. Bayley, 12
Cush. 27. Hatch v. Lincoln, 12 Cush. 31. Cushing v. Breed, 14
Allen, 376.  Gibson v. Stevens,«8 How. 384. The plaintiff, upon
these facts, is entitled to recover, as there is no question of a con-
version by the defendants.

But the defendants claim under a bill of sale from Bradley, Cool-
idge & Rogers to them, dated Dec. 10, 1866, and evidence tending
to prove a delivery under the same on December 11.  The defend-
ant, W. F. Milliken, further testifies that this elevator order, under
which the plaintiffs claim, was delivered them on the 11th Decem-
ber, by Bradley, Coolidge & Rogers.

But John B. Babb, one of the plaintiffs, testifies that on the morn-
ing of December 12, and before 12 o’clock in the forenoon, he went to
the office of Bradley, Coolidge & Rogers ; that they and Small, their
delivery clerk, and, as he thought, both the Millikens were there ;
that Bradley, Coolidge & Rogers stood at the desk ; that Small was
the clerk, who always delivered orders to him for the elevator ; that
he asked for an elevator order in place of the order they had given
him the day before ; that they had two elevator orders,—printed
orders issued by the elevator company ; that he could not tell how
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much was due on each ; that he gave his order for 2,000 bushels,
and took the order under which he claims title,—the order was for
8,170%% bushels ; that there had been about 1,900 bushels delivered ;
that there had been nine deliveries indorsed on the order, the last
being dated on 11th December; that this order was indorsed and
delivered to him in the presence of Bradley, Coolidge & Rogers,—
the indorsement thereon was by Small; that one or both of the de-
fendants was present; that he took and carried away the order,
and that under the order he received corn from the elevator on the
12th, 13th, 14th, and 15th which was indorsed thereon by the man
having charge of the elevator; that on 17th and 18th he went for
corn, which was refused, notice having been given by defendants
not to deliver any more. :

This testimony is not contradicted by the defendants or either of
them. They do not deny that they were present as stated by Babb,
and that the order in question was thus indorsed and delivered in
their presence and without objection on their part. If the defend-
ants had claim to the order, or to the corn to which it related, by
delivery on the 11th, they should have objected at the time of its
transfer to the plaintiff, who received it in good faith in exchange of
a previous order. As they did not object, the inference is irresistible
that they did not then claim any title to the corn in question. If
they did so claim, it was their duty to have objected to the transfer
of the order and to have notified the parties, who were negotiating,
of their rights. The defendants say the order was in their hands
on 11th December. As it was in the hands of Bradley, Coolidge
& Rogers on 12th December, and was transferred by them on that
day in the presence of the defendants and without objection, the
inference is irresistible that they received it from the defendants and
transferred it with their knowledge and assent. If so, they would
be estopped from afterwards claiming title adversely to the plaintiff,

It seems that the First National Bank had a bill of sale of the
corn in controversy, but there had been no delivery. The assign-
ment of its interest by the bank conveyed no title, as the assigners
had none perfected by delivery. Besides, the plaintiffs had a title
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prior to the assignment, from the bank to the defendant, which was
perfected by delivery on the day of its acquisition.
Judgment for plaintiffs for $792.96,
and interest from Dec. 18, 1866.

CurtiNG, DickERsoN, Barrows, DaxrortH, and TaPLEY, JJ.,
concurred.

Simon ConnNER & another vs. Carvin Atrwoop & others.

In 1854, a saw-mill, owned in common by the defendants, Atwood and one Moor,
having been destroyed by fire, Atwood rebuilt the same under R. S. of 1841, c.
86, and in October, 1857, in consideration of the full value thereof, conveyed to
the plaintiffs ¢“ one-half of the saw-mill privilege and all the mill, subject to
the claims of Moor in said mill,” and at the same time gave an obligation to
procure a release from Moor or fully indemnify the plaintiffs for his claim.
In April, 1859, not being able to obtain the release, Atwood gave the plaintiffs
the bond in suit, referring to the conveyance conditioned to procure a release
from Moor and save the obligees harmless from all claims by Moor or his as-
signees, and closing as follows: “and it is hereby agreed that the said obligees
shall keep a full and correct account of the amount of lumber sawed in the
mill, and the expense of all repairs on the mill,and at all times secure and af-
ford to the said Atwood free access to the books of account...to enable him
to settle his accounts and claims with said Moor, and procure his release.”
Held, that the last clause is not a condition precedent.

ON FACTS AGREED.

In 1853, a saw-mill, owned in common by the defendants, Calvin
Atwood and one William Moor, was destroyed by fire. Moor re-
fusing to assist in rebuilding, Atwood, in 1854, proceeded under
R.S. of 1841, c. 86, and rebuilt the mill ; and on Oct. 5,1857, con-
veyed by deed of warranty to Simon Conner, John R. Wyman, and
Samuel Gibson, jr., ¢ one-half of the saw-mill privilege and all the
saw-mill, subject to the claims of William Moor in said mill;” and
at the same time gave his grantees (plaintiffs) an obligation to pro-
cure from Moor a quitclaim deed of his interest in the premises, or
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indemnify them for Moor’s claim. The consideration of the deed
was the full value of the property. As a security for Atwood’s ful-
fillment of his obligation, one of the notes given for the considera-
tion of the deed was deposited in the hands of a third person, until
Atwood should procure the release or give a bond of indemnity.
On April 18, 1859, Atwood not having been able to procure the
release, gave the bond in suit, being in the penal sum of one thou-
sand dollars, and containing the following recitals, conditions, and
agreements: “ That whereas the said Atwood has heretofore, to wit,
on the fifth day of October, a. D. 1857, bargained and sold to the
said Conner, Wyman, and Gibson one undivided half part of a
mill-privilege and mill, subject to the right of William Moor in the
same. Now, therefore, if the said Atwood shall procure of, and
deliver to, the said Conner, Wyman, and Gibson, their administra-
tors or assigns, the full release and quitclaim of the said Moor to the
said mill and privilege, and otherwise hold the said Conner, Wyman,
and Gibson, and their assigns, harmless from any and all claims in
any way lawfully created and attached to said mill and privileges by
said Moor, or his assigns, then this obligation shall be void. And
it is hereby agreed and understood that the said Conner, Wyman,
and Gibson, are to and shall keep a full and correct account of the
amount of lumber sawed in said mill, and the expense of all repairs
upon said mill, and at all times shall secure and afford to the said
Atwood free access to the books and evidences of such account, so
far as the same may be necessary in the judgment of said Atwood
to enable him, the said Atwood, to settle his accounts and claims
with said Moor, or his assigns, and procure his or their release and
quitclaim, as heretofore provided.”

John R. Wyman subsequently conveyed his share to Conner and
Gibson, assigned to them his interest in the bond and deed. Conner
subsequently conveyed to Geo. H. Newhall his part of the property,
and assigned to him his interest in the bond, and this action is pros-
ecuted for the benefit of Gibson and Newhall. Newhall and Gib-
son claiming to hold possession of the mill, as against Moor, he
brought a writ of entry against them, and for mesne profits, and re-
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covered judgment for possession and for mesne profits, during the
time of their occupancy (Moor v. Giibson, 53 Maine, 551), amount-
ing to $430, which Gibson and Newhall had paid before the com-
mencement of this action.

Atwood never procured any deed of release as stipulated in the
bond, though often thereto requested before the commencement of
this action, but did have due notice of the pendency of the real ac-
tion above mentioned. Gibson and NewHall procured a deed of re-
lease from Moor on March 11, 1868, and paid therefor $1,200.

It was admitted that one undivided half of the mill and privi-
lege was worth more than one thousand dollars, at the date of the
bond ; and that the plaintiffs did not keep any account as mentioned
in the bond, or render any account as requested.

The full court to render judgment according to the legal rights
of the parties; and if the plaintiffs recover, the damages to be as-
sessed by the judge of the superior court unless the parties agree.

Davis ¢ Drummond, for the plaintiffs.

Defendants concluded by the judgment in Moorv. Gibson. Port-
land v. Richardson,54 Me. 46. That the agreement to keep ac-
count, &c., not a condition precedent. 1 Chit. Plead. 320, 821. 1
Saunders, 320 c., note 8. Boone v. Eyre, in a note in 1 H. Black-
stone, 273.  Campbell v. Jones, 6 F. R. 579. Davidson v. Gewynne,
12 East, 389. Ritchie v. Atkinson, 10 East, 295, 558. Stover v.
Gordon, 3 M. & S. 308. Fothergill v. Waiton, 8 Taunt. 576. Frank-
lin v. Miller, 4 Ad. & E. 599. Stavers v. Curling, 3 Bing, N. C.
3855.  Dallman v. King, 4 Bing. 105. Newcomb v. Brackett, 16
Mass. 161. Phil., Del., § Balt. R. R. Co. v. Howard, 13 How.
839. Bennett v. Pizley, T Johns. 249. Tompkins v. Elliott, 5
Wend. 496. Dakin v. Williams, 11 Wend. 70.

Damages being more than penal sum of bond, judgment should
go for penal sum and interest after six months, that being a reason-
able time within which to obtain release.

Bradbury § Bradbury, for the defendants.
Whether or not the stipulation to keep an account, &c., is a condi-
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tion precedent, does not depend upon the collocation of the phrases
or of any formal words for that purpose, but upon the agreement
as evidenced from the nature of the facts and the order of time
when they are to be performed. Hopkins v. Young, 11 Mass. 302. °
Mill-dam Foundery v. Hovey, 21 Pick. 437. Knight v. New Eng.
Worsted Co., 2 Cush. 439. 2 Pars. on Con. 529.

‘The deed must be considered in connection with the stipulations
in the bond. The mill was sold subject to Moor’s claims. The
right of action reserved is to be reimbuised for rebuilding under
the mill act. Moor v. Giibson, 53 Me. 551. The stipulation as to
the account of lumber sawed and expenses of repairs, was for the
benefit of Atwood in reference to his right of action. Tt was to be
kept by the plaintiffs and furnished Atwood, to *enable him to set-
tle with Moor,” &c. The settlement and procuring of the release
was dependent upon the keeping of the account. It was essential
to Atwood’s settlement. No settlement could be made without it.
Upon this settlement depended the amount of Moor’s claim, from
which Atwood had bound himself to save the obligees harmless.
This account necessarily preceded the performance of the condition,

“and hence was a condition precedent without express words to that
effect.  Mill-dam Foundery v. Hovey, 21 Pick. 489. Caldwell v.
Blake, 6 Gray, 402. Hubbell v. Flint, 13 Gray, 277.

Dickersoxn, J. Dzusr on bond. In 1853, the defendants, Calvin
Atwood and one William Moor were owners of the saw-mill and
privilege mentioned in the bond, each owning an undivided half
thereof. The mill was burned, and Moor, refusing to assist in
rebuﬂdihg it, Atwood rebuilt the same in 1854, claiming to proceed
under chap. 86 of the R. S. of 1841.

On the fifth day of October, 1857, Atwood conveyed to Simon
Conner, John R. Wyman, and Samuel Gibson, jr., the obligees in
the bond, by deed of that date, * one undivided half of the saw-mill
privilege and saw-mill, meaning to convey one-half of the saw-mill
privilege, and all the mill subject to the claims of William Moor
on said mill, and reserving to himself all claim and right of action
against the said Moor which he then had.”
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On the day this deed was given, Atwood gave the grantees an
obligation to procure from Moor a quitclaim deed of his interest in
the premises for their benefit, or to fully indemnify them for Moor’s
claim. Failing to obtain Moor’s release, Atwood, on the eighteenth
day of April, A. ». 1859, in compliance with the terms of the other
alternative in his obligation, gave the bond in suit in the penal sum
of one thousand dollars, referfing to the deed of Oct. 5, 1857, and
conditioned ¢ to procure and deliver to the obligees (who were the
grantees in that deed), the full release and quitclaim of the said
Moor to the saw-mill and privilege, and otherwise-hold the said
obligees and their assigns harmless from any and all claims in any
way lawfully created, and attached to said mill and privilege by
said Moor, or his assigns.”

This bond, also, contains the following provision, immediately
succeeding the words, *then this obligation shall be void,” ¢ and
it is hereby agreed and understood, that the said Conner, Wyman,
and Gibson are to and shall keep a full and correct account of the
amount of lumber sawed in said mill, and the expense of all repairs
upon said mill, and at all times shall secure and afford to the said
Atwood free access to the books and evidences of account so far as
the same may be necessary, in the judgment of the said Atwood, to
enable him, the said Atwood, to settle his accounts and claims with
said Moor, or his assigns, and procure his or their release and quit-
claim, as heretofore provided.”

One of the grantees of the deed, and the assignee of the other
grantee being in possession of the premises, Moor brought a writ
of entry and for mesne profits against them, recovered judgment
against them for possession, and damages in the sum of four hun-
dred and thirty dollars, which sum was paid by them before the
commencement of this suit, as was, also, the sum of twelve hun-
dred dollars, expended by them to procure Moor’s release. One
undivided half of the mill and privilege was worth more than one
thousand dollars when the bond was given. The plaintiffs did not
keep any account as stipulated in the bond, nor render any when
requested. '
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The defendants contend that the covenant of the plaintiffs to keep
an account, is a condition precedent to their covenant to release the
estate from incumbrances; and that not having kept their cove-
nant, the plaintiffs are not in a situation to take advantage of a
breach by the defendants. The question is thus presented, whether
the mutual stipulations in the bond are dependent, requiring the
plaintiffs to show performance, or a tender, or a readiness to per-
form ; or independent, not requiring an actual performance, or
tender. The rule laid down by Lord Mansfield in Boone v. Eyre,
2 W. BL 1812, which has been acknowledged and affirmed by the
highest courts in England and this country, is, that where mutual
covenants go to the whole consideration on both sides, they are de-
pendent covenants, the one being precedent to the other. But
where they go only to a part, and a breach may be paid for in
damages, the defendant has a remedy on his covenant, and cannot
plead it as a condition precedent. Storer v. Gordon, 3 Maule &
Selw. 808. Tileston v. Newell, 13 Mass. 406. Thompkins v. Eiliot,
5 Hend. 496.

When the act of one party must necessarily precede the act of
the other party in the order of performance, it will constitute a
condition precedent ; but when the act of the one is not necessary
to the act of the other, though it would be convenient, useful, or
beneficial, the performance of the one Is not a condition to the
obligation to perform by the other, as the want of it does not pre-
vent performance, and the loss and inconvenience can be compen-
sated in damages. Stavers v. Curling, 3 Bing. New Rep., 355,
Atkinson v. Ritchie, 10 East, 295-530.

Whether a covenant be of the former or latter description,.de-
pendent or independent, depends upon the reason and sense of the
thing as it must have been understood by the parties, taking the
whole contract into consideration. The conditions in the bond are
preceded by reference to the deed of Oct. 5, 1857, thus making
that transaction, in the minds of the parties, the moving cause for
executing the bond. Though the plaintiffs by that deed acquired
title to only a moiety of the mill and privilege, they actually paid

VOL. LVIL 8
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for the whole, taking an obligation from the grantor, Atwood, to
indemnify them against Moor’s claim to the other half. In the
event of Atwood’s failure to procure Moor’s release, that obligation
required him to secure the grantees against Moor’s claim ; and the
bond in suit was given upon the happening of that contingency.
The consideration paid for the deed was, therefore, the considera-
tion for the bond also. In giving the bond in suit, the principal
defendant, Atwood, incurred no new lability ; he simply substi-
tuted his bond with sureties for his individual obligation previously
given. Nor did the plaintiffs acquire any new rights against
Atwood by accepting the bond. There is, moreover, nothing in
the case to show that the defendant, Atwood, had any right to
exact of the plaintiffs the stipulation to keep and tender an ac-
count; or, in other words, that such a clause was contemplated in
the obligation for which the bond was substituted. -

Viewing the transaction in the light of these antecedent facts,
the parties would naturally be expected to make the procurement

"of Moor’s release by the obligors, the first and principal thing to
be done. The plaintiffs had previously paid for this release, and
took the bond to make sure its forthcoming. Accordingly we find
this stipulation inserted in the first clause of the conditions of the
bond. Taken in connection with the further obligation to save the
plaintiffs harmless from Moor’s other claims on the property, this
makes a complete instrument, fully conforming to the requirements
of the obligation for which it was substituted, and conclﬁding with
the formal words, *then this obligation shall be void.”

No further act was necessary to be done by the plaintiffs to
entitle them to demand performance of the defendants’ covenants.
The obligation to keep an account is not the consideration for per-
forming these covenants, the plaintiffs having long previously paid
the defendants for entering into these stipulations. No such apt
words as *“if,” “on condition,” or “provided that” the obligees
shall keep an account, are used to indicate that the performance
of the covenants of release and indemnity depends upon the plain-
tiffs’ keeping an account. Nor was the keeping of an account
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necessary to enable the defendants to perform their covenants.
Such account might have been convenient and useful to the de-
fendants in settling their claims with Moor, but it was, by no
means, indispensable for that purpose; and the loss and incon-
venience, if any, sustained by them on account of the breach of
this stipulation, can be compensated in damages in another action.
The covenant to keep an account does not go to the whole consid-
eration, and is not, therefore, a condition precedent to the other
covenants. Knight v. N. B. Worsted Co., 2 Cush. 287.

The plaintiffs, at least, it would seem, acted upon this theory, as
it is scarcely probable that they would have omitted to perform so
inconsiderable a task as keeping an account, if they had supposed
that their failure to do so would defeat their right of action or the
defendants’ covenants.

The view we have taken is, moreover, in harmony with the equi-
ties of the case, as it is not pretended that the defendants suffered
any damage by reason of the plaintiffs’ failure to keep an account,
since whatever claim Atwood had against Moor for reimbursement
of expenses for rebuilding the mill, he lost by separating his lien
from his security by means of this same conveyance. Moor v.
Gibson, 53 Maine, 551.

' Judgment for Plaintiffs.

Damages not exceeding the penal sum on the bond to be assessed
by the judge of the superior court, unless agreed upon by the par-
ties.

Arrreron, C. J.; Warron, Barrows, and Da~rorth, JJ.,
concurred,
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BiexraMiNn DusNiNG vs. MERcHANTS MouTual MARINE Insur
ANCE CoMPANY.

Neither the sale of a vessel by necessity, nor the abandonment of her, can be
justified, unless it will cost more than half of her value, after deducting one-
third new for old, to repair her.

While, as a general rule, the assured cannot convert a partial loss into a con-
structive total loss, by withholding the means necessary for the repairs of the
vessel, this principle is not applicable to cases where the damage is sufficient
to justify an abandonment.

To authorize the master to hypothecate his vessel in bottomry, substantially the
same necessity must exist as would justify a sale by him.

The assured is not precluded from recovering as for a total loss under a policy
when the master has sold the vessel from necessity, after the owners had
abandoned her.

A charterer is not bound to make repalrs or incur charges exceedmg one-half the
value of the vessel, after deducting one-third new for old, for the purpose of
prosecuting the voyage, and earning the whole freight, but he may abandon
both ship and freight, and recover for a total loss against the respective
underwriters.

ON EXCEPTIONS AND MOTION.

ASSUMPSIT to recover the sum of $1,250 insurance on the vessel,
and $1,500 on the freight of the bark John Curtis.

It appeared that the vessel was of 539 tons burden, and valued
in the policy at the sum of $20,000. The freight was valued at
$8,000.

No question was made as to the value of the plaintiff’s interest
in the vessel and freight, execution of the policy, proof of loss, or
the reasonable commencement of the action.

Tt appeared that in May, 1866, the bark, properly manned and
seaworthy, sailed in ballast from New Orleans to Havana, where
she effected a charter, wherein it was agreed that she should go to
Turk’s Island, and take thence a cargo of salt to Boston, or some
port adjacent thereto. A

That while on her passage to Turk’s Island, in fulfillment of her
charter-party, she encountered a hurricane, which continued thirty-
six hours, during which she was thrown down on her beam-ends,
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and, in order to allow her to come up head to the wind, her fore-
top-mast was cut away, which carried with it the foretop-mast head,
with the foretop-gallant-mast, and all the spars, sails, and rigging
connected therewith ; that her stern windows were driven in, her
sails split, and blown out at the gaskets, the jib-boom sprung, bow-
sprit started, maintop-mast cross-trees split, rudder broken, fifty-five
feet of her starboard bulwarks carried away, all her spars and rig-
ging aloft more or less injured, and the vessel badly strained by
violence of the sea.

That after the storm abated; she, in this disabled condition,
strained, dismasted, and leaking, made the nearest port; that when
off Nassau, the condition of the sea prevented her crossing the bar,
and while making her way to the leeward of the island, for anchor-
age, she misstayed, and went upon a coral reef, about five miles
from shore ; that the master obtained assistance; that she lay on
the reef five days, pounding heavily, when she was got off by
wreckers, and towed into Nassau.

That during the time she lay on the reef, her remaining masts
Jjumped, her decks rose and fell with the tide, she was chafed and
broomed, her keel worn off, her timbers started and gaged, her
copper torn, twisted, and wrinkled, her seams opened, and her
sheer and shape changed.

That the master called a survey ; that no tenders were made, or
complete estimate for repairs submitted ; that survey were of the
opinion ¢ that owing to the size of the vessel it would be impossible
to do anything with her bottom at Nassau,” and advised the captain
to “obtain tenders and estimates, to be laid before the owners, or
whoever else it may concern;” that the master took the steamer
for the United States, agriving home on Friday, October 27th,
when he learned that the owners had abandoned to the under-
writers October 24th, of which fact they informed the master, and
declined having anything more to do with the bark; that they did
not inform the master who the underwriters were ; that the master
consulted an experienced ship-master and ship-owner, and returned
to Nassau by the return steamer, when and where he called another
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survey of experienced men, who made a survey, obtained tenders
and estimates, by which, vouched for in the sworn testimony not
only of those who made them, but by many other witnesses, it
appeared that the cost of repairs to the bark would have been over
twenty thousand dollars in gold; that the bottom of the vessel
could not be repaired without taking her out upon the dry dock at
Nassau ; that no prudent man would make a voyage, at that season,
to any other port, in a vessel so injured; and that repairs were
difficult and expensive at Nassau.

That the survey unanimously recommended a sale of the bark
at public auction; that the master, in a foreign port, having no

instructions from the underwriters, with no funds to repair, sold
her, after due notice in the public papers, to the highest bidder.

That she was first purchased by Sawyer & Menendez, of Nasgau,
with a view of breaking her up; that afterwards, the hulk was
purchased by one Saunders, of Nassau, temporarily repaired, sent
to Liverpool with a cargo of cotton, and there sold; that the hulk
was sold.in Nassau for $810 in gold; that Saunders repaired her-in
Nassau and Liverpool, to the amount of $7,735.46; that she was
sold in Liverpool for $6,292 in gold.

It also appeared that on Oct. 24, 1867, the plaintiff abandoned
the vessel, then in Nassau, to the underwriters.

There was some verbal testimony drawn from the master on
cross-examination, tending to show that he put a bottomry bond on
the bark while in Havana ; but the testimony was seasonably ob-
jected to by the plaintiffs. There was introduced by the defend-
ants, also, the deposition of the United States consul at Nassau,
containing a copy of an alleged indorsement upon the bark’s reg-
ister of the bond mentioned, which Wa%seasonably objected to by
the plaintiffs.

The verdict was for the plaintiff.

The defendants alleged exceptions to the ruling,

1. That the plaintiff was entitled to recover as for a total loss if
the jury were satisfied that the sale by the master was justifiable
under the circumstances of the case as proved.
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2. That the plaintiff’s right to recover, as for a total loss, is
resisted by the defendants on another ground. It being in proof
that there was what was called a bottomry bond on the vessel, the
defendants contend that the plaintiff could not abandon. I instruct
you that there is nothing in the evidence to justify you in deciding
against the plaintiff’s right to recover upon that ground.

3. And also to the refusal of the judge to give the following
instruction requested by the defendants, viz.: That where the mas-
ter, through necessity, sells the vessel after an abandonment by the
owners, such sale does not constitute a total loss under the policy, as
between the insured and the insurers.

The defendants, also, filed a motion praying that the verdict be

set aside as being against law and the weight of evidence.
»

Rowe, for the defendants, contended that the evidence failed to
show that the sale was necessary, and cited New England Co. v.
brig Sarah Ann, 13 Peters, 387, 401 ; Hall v. Franklin Ins. Co.,
9 Pick. 466, 478; Pike v. Balch, 38 Maine, 302 ; Stephenson v.
Piscataqua F. § M. Ins. Co., 54 Maine, 55.

In supl'aort of the exceptions, the defendants contended that the
positions of loss by abandonment and that by necessary sale, are
inconsistent with each other. If the abandonment was valid, the
Joss was total to the plaintiff on October 24, after which he had no
interest to be affected by the sale. The master was no longer his
agent, and whether the sale was necessary, was a question which
could arise only between the master and insurers, or between the
insurers and purchaser.

That question can arise between the owners and insurers only
upon the assumption, that the damages did not exceed fifty per cent,
and that the abandonment was not valid ; and on that assumption,
the sale, even if justifiable as between the master and owners, does
not constitute a total loss under the policy.

The necessity was created by the owners’ refusal to furnish funds
to repair; and they cannot thus convert a partial loss into a total
loss. Greely v. Tremont Ins. Co., 9 Cush. 415.  Orrok v. Com-
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monwealth Ins. Co., 21 Pick. 426. Hall v. Ocean Ins. Co., 21 Pick.
482.

The bottomry bond destroyed the right to abandon. Gordon v.
Mass. F. & M. Ins. Co., 2 Pick. 249, 260.

The plaintiff can recover nothing for loss of freight. His loss .
was not occasioned by the perils of the sea, but by the voluntary
neglect or refusal of the master and owners to carry out their con-
tract.

It is only freight which the insured have been prevented from
earning by the perils insured against, that the insurers contract to
pay. Moss v. Smith, 67 Eng. C. L. 93. Clark v. Mass. F. § M.
Ins. Co., 2 Pick. 104.

Where loss on the vessel is partial, nothing can be recovered for
loss of freight. #lt matters not if the damages exceed fifty per cent,
if' the owners have lost right to abandon and are obliged to settle
with insurers as for a partial loss.

There should have been an abandonment of freight which the
law, and not the policy, regulates.

Shepley § Strout, for the plaintiff, cited Gordon v. Mass. F. §
M. Ins. Co., 2 Pick. 263 ; Mutual Safety Ins. Co.v. Cohen, 3 Gill,
459 5 Fuller v. Kennebec Ins. Co., 31 Maine, 325 ; Princev. Ocean
Ins. Co., 40 Maine, 481 ; Stephenson v. Piscataqua Ins. Co., 54
Maine, 55; Butler v. Murray, 30 N. Y. 88,

On the necessity of hypothecation. 1 Pars. on Mar. Law, 412;
Abbott on Shipping, 210, and cases infra; 2 Dall. 194 ; Curtis,
Merchant Seamen, 176 ; The Aurora, 1 Wheat. 96; 9 Johns. 29;
The Packet, 8 Mason, 255 ; Huzzy v. Huzzy, 2 Wash. C. C. R. 145.
Keith v, Murdock, 2 Wash. C. CIR. 297 ; Fontaine v. Col. Ins. Co.
9 Johns. 29; Rucher v. Conyngham, 2 Pet. Adm. R. 208; Gibbs v.
The Texas, Crabbe, 236 ; 2 Pars. Mar. Ins. 119; Carter v. Am. Ins.
(., T Conn. 564 ; Buckman v. Com. Ins. Cb. 5 Duer, 342; Bry-
ant v. Com. Ins. Co. 6 Pick, 181 ; 2 Phill. on Ins. 342, § 1630 ;
Graves v. Wash. Ins. Co. 12 Allen, 394.

Dickerson, J.  Assumpsit on a policy of marine insurance on
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vessel and freight. The verdict was for the plaintiff, and the case is
presented on exceptions and motions.

The first instruction complained of is as follows :  the plaintiff is
entitled to recover, as for a total loss, if the Jjury are satisfied that
the sale by the master was justifiable under the circumstances of
the case as proved.” This was equivalent to saying to the jury that
there was sufficient evidence to justify a sale by necessity, if the
jury should be satisfied of its truth. Whether a sale is justifiable
from necessity is a mixed question of law and fact. The facts ad-
mitted, it is a question of law; the facts controverted, it is a ques-
tion of fact under the rules of law applicable thereto. Bryant v.
Commonwealth Ins. Co., 18 Pick. 553. It is a well-established rule
of law, that, in order to justify a sale by necessity, the damage to
the vessel must be of such a nature and extent as to authorize an
abandonment ; and, in general, there can be no valid abandonment,
unless it will cost more than one-half the value of the vessel to re-
pair her, deducting one-third new for old. Crook v. Commonwealth
Ins. Co., 21 Pick. 456. Hall v. Ocean Ins. Co., 21 Pick. 472.
Greely v. Tremont Ins. Co., 9 Cush. 420.

The necessity requisite to justify a sale by the master, though not
necessarily actual, must be an apparent moral necessity. In the
language of the court in Stephenson v. Piscataquis Ins. Co., 54 Me.
77: “Viewed from the master’s standpoint, the facts and circum-
stances must exclude every rational theory that the interests of those
he represents would be subserved in any other way than by a sale ;
or, in other words, to refrain from selling, to a man of ordinary mar-
itime experience and intelligence as a ship-master, must seem to be
the violation of a manifest moral duty.” Prince v. Ocean Ins. Co.,
40 Me. 481.

These authorities are equally explicit, that good faith and necessity
must concur in order to justify a sale of the vessel by the master,
from necessity.

Upon examining the evidence as to the damage actually done to ‘
the vessel, the estimated expense of repairing her at Nassau, made
by competent persons of that place; the expense and difficulty of



114 WESTERN DISTRICT, 1869.

Dunning ». Merchants Mutual Marine Insurance Company.

taking her to a port of the United States for repairs; the low figure
at which she was sold and resold at the place of repair; the cost of
the temporary repairs actually made on her, and the reduced price
she brought in Liverpool, we think the jury were authorized in com-
ing to the conclusion that it would cost more than fifty per cent of
the value of the vessel to put her in a suitable state of repair, de-
ducting one-third new for old ; and that, therefore, there was suffi-
cient ground for abandoning her. If in addition to the valid cause
for abandonment, thus established, we consider the master’s desti-
tution of funds, his ignorance of the residence of the underwriters,
and the unanimous judgment of the second survey in favor of an
immediate sale of the vessel, we cannot but conclude that the sale
by the master was justifiable. The master’s visit to the owners
for instruction, his return to the vessel after he learned they had
abandoned her, the several surveys called by him, and his other
acts indicate, at least, a desire on his part to do his duty. Nor can
this result be avoided on account of the negligence of the plaintiff
in furnishing the funds necessary to repair the vessel. While, asa
general rule, it is not competent for the assured to convert a partial
loss into a constructive total loss, by withholding the necessary
means to repair the vessel for the purpose of charging the under-
writers with a larger amount than they ought to pay under the pol-
icy, we do not understand that this principle applies to cases like the
one at bar, where]the damage is sufficient to justify an abandon-
ment. To hold otherwise would be to make the right of abandon-
ment to depend, not upon the question whether the cost of repairs
made exceed half the value of the vessel, but upon the pecuniary
ability of the assured, coupled with his opportunity to repair her;
in short the application of the principle contended for by the de-
fendants’ counsel to this case is in direct conflict with the long-es-
" tablished American rule upon this subject. The American Ins. Co.
v. Ogden, 20 Wend. 286. :

The next question reserved in the exceptions is predicated upon
the judge’s instruction to the jury ¢ that there was nothing in the
evidence in regard to a bottomry bond on the vessel to justify them
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~ in deciding against the plaintiff’s claim to recover.” No bond was
offered in evidence. The evidence touching that matter came ex-
clusively from the master; and if that is not too vague and shadowy
«to show that a bottomry bond was put upon the vessel after the in-
surance was effected, it utterly fails to show that any such instru-
ment was executed by the master under any such exigency as the
law requires in such cases. Substantially the same necessity must
exist for hypothecating the ship that is required to justify a sale by
necessity. If the master have sufficient funds of his own, or be-
longing to the owners; or can obtain them on the owners’ credit, he
cannot bind the ship by giving a bottomry bond. He cannot give
such a bond to secure his own private debt, or to pay a debt of the
owners ; it is only to meet an existing emergency in respect to the
employment of the ship that cannot otherwise be provided for, that
the master has authority to place such an incumbrance upon her.
The case is barren of any evidence of the existence of such exi-
gency, and of the lawfulness of the purpose for which the instru-
ment in question was executed. There is also the same paucity of
evidence to show that the master executed a valid mortgage or
pledge upon the vessel. 1 Parsons’ Mer. Law. 412. 2 Dallas, 194,
9 Johns. 29. 1 Wheat. 96. Huzzey v. Huzzey, 2 Wash. C. C.
155-297.

The presiding judge very properly instructed the jury to disre-
gard the evidence upon this branch of the case.

3. We know of no rule of law by which the assured is precluded
from recovering as for a total loss, under a policy, when the master
sells the vessel from necessity, after the owners have abandoned
her. If the abandonment was valid, it constituted a constructive
total loss ; if it was unauthorized, it could have no effect upon the
rights of the parties. When, in such cases, there is no abandon-
ment, the master acts both for the assured and the underwriters;
when there is an abandonment, he acts for the latter only. It would
do violence to the natural instincts of justice, as well as be a per-
version of the law, to deny to the assured the right to recover as
for a total loss, after abandonment, because the master, acting with-
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out his authority, as the agent of and for the benefit of the under- -
writers, sold the vessel from necessity.

It remains to consider the effect of the sale upon the right of
the plaintiff to recover freight. While it is true, as the learned,
counsel for the defendants contends, that it is only freight which
the insured have been prevented from earning by perils insured
against, that the insurers contracted to pay, it is also true, that
if the owner or charterer is wholly prevented from earning the
freight insured upon, by the ship being wrecked, or other perils
insured against, it is an absolute total loss. 2 Phillips on’ Ins.
352. Nor in case of a constructive total loss of the ship by dam-
ages over fifty per cent of its value under the American rule, is the
assured on freight obliged to waive his right to abandon the ship,
and make repairs, or incur charges exceeding half its value for the
purpose of prosecuting the voyage, and covering the whole freight;
but he may abandon both ship and freight, and recover for a total
loss against the respective underwriters on each. American Ins.
Co. v. Center, 4 Wend. 45. 1In Herbert v. Hallett, 3 Johns. Cases,
Mr. Justice Kent says: ¢ It appears to me that the same peril and
to the same extent, ought to exist to authorize a recovery on a
policy on freight, -as on a policy on the ship.” Also, in Clark v.
Mass. F. g M. Ins. Company, 2 Pick. 104, cited by the defendants’
counsel, the court say, that if the disaster had terminated the con-
tracts, the owners of the vessel would have been entitled to recover
his freight of the underwriters. In that case, the vessel was repaired,
and the court held, that the owner of the ship should have retained
the cargo, and forwarded it in the vessel, after she was repaired, and
thus earned the freight, instead of surrendering it to the shipper,
and calling upon the underwriters for his freight. The case of
Moss v. Smith, 67 Eng. C. L. 93, also cited in defense, is
inapplicable, as the English courts do not recognize the American
rule in respect to the amount of damages necessary to be done to
the vessel in order to entitle the owner to the right of abandon-
ment.

In the case at bar, the sale being justifiable, the plaintiff would
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be enabled to recover as for a constructive total loss, though there
had been no formal abandonment.

Having disposed of the motion in considering the first question
raised in the exceptions, we do not deem it necessary to discuss that
subject any further. Exceptions and motion overruled.

Curtixe, Warton, Barrows, DanrorTH, and TAPLEY, JJd.,
concurred.

Josian B. WesB, administrator, vs. PorrraND & KENNEBEC
Rarroan CoMPANY.

In an action for injuries caused by being thrown from a carriage by a locomotive
at a railroad crossing, a variance will, after verdict, be overlooked as immate-
rial, when there is no dispute or misunderstarfding as to the precise spot on
the face of the earth where the accident occurred, and when the case declared
upon and that proved, do not require or admit different kinds or degrees of
proof, or the application of different rules of law.

Facts from which a highway by dedication may be inferred.

Whether a person, injured by a locomotive at a railroad crossing, was or not, at
the time of the collision, in the exercise of ordinary care, is a question for the
jury to determine from the evidence, under proper instructions.

If a party desires more definite instructions upon any particular point, he should
make a request therefor. .

A verdict must be clearly against the weight of evidence, in order to justify the
full court in setting it aside upon that ground.

A compliance with R. 8. of 1857, ¢. 51, §§ 15 and 19, on the part of a railroad cor-
poration, does not absolve it from observing such other precautions as rea-
sonable and ordinary care may require in crossing a thoroughfare leading to
and from a city.

Whether or not a railroad company is guilty of negligence in not employing a
flagman at a certain crossing, is a question of fact. i

‘When one railroad company is by permission using the track and easement of
another, the former is held to observe such precautions for the safety of the
public at a crossing, as shall be fully equivalent to those required by reasona-
ble care and prudence of the latter.

The establishment of a flag station at a railroad crossing is legal evidence of the
consent of the railroad corporation to whom the easement and right of passage
with trains belong, that the way may be used a8 such.
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The establishment of a flag station at a railroad crossing, cannot reasonably be
construed as an assertion of a paramount right on the part of the corpor-
ation.

In the trial of an action for aninjury alleged to have been received while passing
along a “ public street and highway across the railroad track of the defendants,”
if the evidence of alegallocation is wanting, it is proper to instruct the jury,
that there was no legal highway by reason of any proper location ; but thatif the
jury should find, that, with the consent of the company owning the track and
having the right of passage there with trains, and of the owners of the fee
in the land, there had been a thoroughfare in open and continuous use by the
public, and all who had occasion to go between the termini mentioned, and that
use commenced prior to the running of the defendants’ trains there, and con-
tinued to the time of the accident without objection mnade by the co.npany own-
ing the track,or the owners of the fee, or the defendants, they might thence infer
the existence of such a way and right of crossing the railroad at grade there, as
would bind the defendants to the use of the same precautions, prudence, care,
and diligence in running their engines, as they would be bound to exercise if a
highway had been located across the track there at grade.

ON EXCEPTIONS AND MOTION.

Cask for injuries alleged to have been received by Nathan Webb,
the plaintiff’s intestate, on the 28th of March, 1867, while “lawfully
passing with his jigger drawn by two horses, along the public street
and highway in Portland, leading from Portland bridge across the
railroad track of the defendants, into Canal street.”

C. C. Thompson, called by the plaintiff, testified substantially that
he had been flagman for the Portland, Saco, and Portsmouth Rail-
road Company at the crossing near their depot, in Portland, for eight
years; that he was never employed as flagman by the defendant
corporation, but practiced flagging the latter’s trains when they
were passing that crossing; that he witnessed the circumstances
connected with Nathan Webb’s attempting to cross, in March, 1867 ;

Bridge

B
P.S. & P. Train. A | Flag house.

P.S. & P. —
Depot. P. & K. Ergine. C . P.& K,
=== H Depot.

Commercial ;Street.
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that witness, standing at A, saw Webb with two horses attached to
an unloaded jigger, coming from the bridge toward Commercial
street ; that at the same time a P. S. & P. train was moving from
the P. & K. depot toward the P. S. & P. depot, whereuypon wit-
ness swung his flag and stopped Webb at B ; that as soon as the
train passed, witness drew up his flag, and thereupon Webb started
along ; that witness could see further down the track than Webb,
but could not see defendants’ engine because the P. S. & P train
.intervened ; that witness soon heard the bell of both locomotives,
and then saw the defendants’ engine moving from the P. S. & P.
depot toward the defendants’ depot on the track nearest Commer-
cial street; that witness, seeing Webb already on the crossing, hal-
looed to him to hasten; that Webb struck his horses and drove as
fast as he could ; that when witness first discovered the defendants’
engine moving toward the crossing, it would have been more risky
for Webb to attempt to return than go forward; that the engine
struck the hind wheel of the jigger at C, and threw Webb upon the
ground ; that both bells were ringing at the same time ; and that
trains run over that crossing one hundred times a day.

There was other evidence introduced by the plaintiff tending to
show that Webb could not see the defendants’ engine because of
the intervening train when he started to cross ; and there was evi-
dence introduced by the defendants, tending to show that he could
see the smoke-stack of the engine over the intervening train.

H. B. Hussey, called by the defendants, testified, substantially,
that witness was driving the defendants’ locomotive which struck
Webb’s jigger in March, 1867 ; that witness had been to the P. S.
& P. depot with a freight-train, and was returning; that when
within ten feet of the crossing, witness first saw the heads of a pair
of horses crossing ahead of the engine ; that witness immediately
reversed his engine to prevent collision, but the bunter caught the
rim of the after part of the jigger, and as the locomotive advanced,
the team was swung round, and the pole of the jigger came in con-
tact with the back driving-wheel of the locomotive, and the horses
were thrown down; that the locomotive stopped at the end of the
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planking of the crossing next the P. & K. depot; that bell was
ringing all the time; that the brakeman, looking on the side next
the bridge, gave no notice of the train, and witness, looking out on
the side .next Commercial street, did not see it until it was on the
crossing ; and that the locomotive was moving four to five miles an
hour. .

Charles E. Barrett, called by the defendants, testified that he
was clerk of the P. S. & P. Railroad Company ; that the records
of the location were burnt; that formerly, the Portland bridge ex-
tended from the brow of the hill above the P. S. & P. railroad
tracks; that the bridge company occupied the land under the bridge
until the location of the P. S. & P. railroad; that the track where
the collision occurred, is the P. S. & P.’s track, and is used by the
P. & K. company, by consent ; that the land covered by the road
as now traveled, and extending to the bridge, is the land formerly .
covered by a portion of the bridge, which extended from the
present bridge to Brackett street; that the bridge was altered
several years ago; that the P. 8. & P. Company never made any
objection ; the way is a great thoroughfare ; that the bridge was
surrendered to the county. - *

All other essential parts of the evidence are recited in the opinion.

The presiding justice instructed the jury, inter alia, that if the
collision was the result of pure accident, and neither party was in
fault, the plaintiff would not be entitled to recover; and that if any
want of care on the part of Nathan Webb contributed to produce the
accident, the action could not be maintained. s

That whether the plaintiff’s intestate, at the time of the collision,
was or was not in the exercise of ordinary care, was a question of
fact for the jury to determine, upon all the evidence.

That if the jury should find that Nathan Webb was in the exer-
cise of due care, they would then inquire whether or not the de-
fendants were in fault in not having their engine flagged, by the
flagman stationed at the crossing, and in running their engine out
from the P. S. & P. depot, as shown by the evidence in the case ;
and that it was a question of fact for the jury to determine, whether
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it was a neglect on the part of the defendants in not having their
engine flagged by the flagman stationed at said crossing.

That if the jury should find that said Webb was in the exercise
‘of due care, and that the collision occurred solely through the de-
fault, want of care, and negligence of the defendants in not having
their train flagged, or by the unskillfulness or negligence of their
engineer in the management of defendants’ engine, then the plaintiff
would be entitled to recover whatever damages the plaintiff’s intes-
tate received by reason of such collision.

That no legal location of any highway at the place of the acci-
dent, by the county commissioners, or other proper authority, was
shown by the testimony, and that there was not any legal highway
at that place by reason of any proper location of the same; but if
the jury should find, that with the consent of the P. S. & P. Rail-
road Company, the corporation to whom the easement and right of
passage with trains there belonged, and with the consent of the
owners of the fee in the land, there had been a thoroughfare in open
and continuous use by the public and all who had occasion to go
there, from the end of the structure of the bridge, as newly laid
down, to some one of the streets of Portland (that use commencing
at a period previous to any running of engines or cars there by de-
fendants), and continuing to the present time without objection
made by the P. S. & P. Railroad Company, or the owners of the
fee, or the defendants, they might infer from these facts the exist-
ence of such a way and right of crossing the railroad at grade there,
as would bind the defendants to the use of the same precautions,
prudence, care, and diligence in running their engines and trains
there, that they would be bound to exercise if a street or highway
had been legally located across the track there at grade. And in
determining the question as to whether there was such consent on
the part of the owners of the fee, the jury might take into consid-
eration the nature and amount of travel there, and the want of evi-.
dence of objection made by the owners of the land. And as to the-
consent of the railroad company, they may consider these facts, and.
also the existence of a planking at the crossing, if it was for the ac-.

VOL. LVIL 9



122 WESTERN DISTRICT, 1869.

‘Webb v. Portland & Kennebec Railroad Company.

commodation of the travel crossing there, and the employment of
a flagman by the P. S. & P. Railroad Company to flag their trains
at that point, and the erection there of a flag-station box ; that if
the jury found consent of these parties to the use of the crossing as

a public highway, and the subsequent constant use of it by the
public as such, it is an end of all claim of paramount right on the
part of the railroad to run their trains there without the due and
reasonable precautions, prudence, and care which they ought to
observe at the crossing of a highway legally located ; that it was
the end, too, of any claim on the part of the defendants, that Webb
was on the track as a trespasser, or as subject to any other duty or
obligation than those which rest upon all persons crossing a railroad
track at grade in a regularly located highway ; that it was not com-
petent for the railroad company to say, by their acts or omissions, to
the public, we permit you to use this place on our track for a com-
mon crossing to be used by the public, but still to urge, when an
accident happens, we are under no obligation to use the ordinary
precaution, care, and diligence to avoid collision with those who
pass there, that we might be under if there were a legally located
street. That the particular question is, whether there was, with
the assent of the corporation (which may be inferred from their acts
or omissions if they show it), a crossing there in use over the track
of the railroad, which would call for a greater degree of caution in
the exercise of due care by the defendants and their servants, than
at other places on their road, where no crossing existed. That it
was not for the defendants to say, that there was no highway there,
if there was a crossing which they, and all others interested per-
mitted the public to use as such, and the jury find that it was in
fact, in great and constant use.

The defendants contended that as the engineer of a locomotive
engine, moving with great momentum, with its direction fixed by
the line of its rails, has less power of arresting its course, or chang-
ing the direction of its movement than the driver of a vehicle drawn
by a horse ; that the railroad has superior rights at a crossing, and
‘the driver of a vehicle, drawn by a horse, is under greater obliga-
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tion to arrest his course or change his direction than the driver of
the locomotlve, because he can more easily do so.

The presiding justice did not instruct the jury that the railroad
had any superior or paramount rights at a crossing over the travel-
ers by the highway, but did instruct them, that, if they found both
parties had rights at the crossing, they could not use the same space
at the same time. Each party on crossing or approaching was
bound to use his privilege with such due and reasonable precaution,
and prudence, and actual diligence at the time, as may enable him
to use it with safety to the other party passing, in like exercise of
due care. That the degree of prudence, precaution, and care is
the same upon each party. The fact that teams can be more easily
“controlled is a fact to be considered in determining whether the
party exercised due care. The plaintiff must show, the burden
being on him, his right to be there, and that he was lawfully there,
and that on his part he was in the exercise of prudence and care,
and that no negligence of his contributed to the injury, but that it
occurred solely by the negligence and want of care of defendants.
The defendants requested the following instructions :

1. That if the defendants were, under the authority and with the
consent of the P. S. & P. Railroad Company, running their train
on the location of the P. S. & P. Railroad, as it existed prior to the
lowering of the bridge and the conveyance of the rights of the
bridge company to the county, the defendants had the same rights
and were subject to no greater liabilities in running their trains than
the P. S. & P. Railroad Co.

2. That the owners of the fee in the land could not dedicate it
to the use of the public for a highway, so as to interrupt the right
which the railway had previously acquired, and which were not
subject to any right to crossing the same at grade as a highway.

3. That the railroad company, having only an easement, had no
right to forbid the use of a highway if the owners of the fee con-
sented; that no consent of the railroad company can be implied
from their not objecting, as they had no right to object.

The court gave the first of the above-requested instructions, but
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declined to give the other requested instructions, with the remark
that the jury understood that they must find the assent of all the
parties interested. ) ' '

The defendants alleged exceptions, and filed a motion to set aside
the verdict as being against law and the weight of evidence.

Shepley § Strout, in support of the motion contended that

I. The burden of proof was on the plaintiff to show that he was
in the exercise of ordinary care and prudence. The case conclu-
sively shows the contrary. Had Webb used ordinary prudence, he
would have looked up to see the approaching locomotive, and the
collision would have been avoided. Warren v. Fitchburg R. R. Co.,
8 Allen, 230. Meesel v. Lynn § Boston R. R. Co., 8 Allen, 234.
Butterfield v. Western R. R. Co., 10 Allen, 533. Spencer v. Utica
g Schenectady R. R., 5 Barb. 337.  Brand v. Same, 8 Barbour,
368. Brooks v.B. ¢ N. F. B. R., 27 Barbour, 532. Dascomb v.
Buffalo State Line R. R. Co., 27 Barbour. Gleason v. Bremen,
50 Maine, 222. Hartfield v. Roper, 21 Wendell, 615.

II. There is a fatal variance between the plaintiff’s writ and the
proof. The declaration avers that the injury was received by plain-
tiff in passing over a public street and highway in said Portland,
leading from Portland bridge across the railroad track of the de-
fendants, into Canal street. The case finds that the injury was re-
ceived upon private land rightfully used by trains of the P. S. &
P. Railroad, and whilst crossing their track, instead of the track of
the defendants. Shaw v. Boston § Worcester R. R. Co., 8 Gray,
45.

In support of the exceptions, defendants contended that

I. The instruction to the jury, ¢ That whether the plaintiff’s in-
testate was or was not in the exercise of ordinary care, was a ques-
tion for the jury to determine upon all the evidence in the case,” is -
excepted to upon the following grounds :

1. The question of ordinary care, where the facts in relation to
that question are admitted, or undisputed, and not in controversy,
is a question of law and not of fact. Cooper v. Waldron, 50 Maine,
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81. Spofford v. Harlon, 8 Allen, 179. Denney v. Williams, 5
Allen, 1. |

2. If the question of ordinary care, upon a state of facts not con-
troverted, is not purely a question of law, it is at least a mixed
question of law and fact, and one not proper to be left to the jury
without any instructions in relation to the principles of law appli-
cable to the facts in the case, and as in"this case under a restriction
which virtually leads the jury to believe that no rules of law limited
or regulated the construction they might see fit to give to the facts.

II. The question, * Whether it was a neglect on the part of the
defendants in not having their engine flagged by the flagman sta-
tioned at their crossing,” was not “a question of fact for the jury
to determine,” but a pure question of law.

1. The duties and liabilities of railroad corporations at public and
private crossings, are regulated by statute. R.S. of 1857, c. 51,
§§ 15 and 19. Defendants were under no legal obligations to keep
a flagman at this crossing. .

2. Whether they were under such obligation is a question of law
and not of fact.

3. The evidence shows no flag was displayed by the "defendants,
no flagman employed by them and no flag station established or
maintained by them.

4. The instruction assumes that the defendants did not flag their
engine at the crossing; and then, instead of instructing the jury as
a question of law, either that it was or was not the defendants’ duty
to flag their engine at such a crossing, it leaves them to find that
question of neglect as one of fact.

5. The error in this instruction, and the injustice of it to the de-
fendants, is readily seen by this.

The legislature prescribes precisely what a railroad should do to
prevent accidents at a crossing. If the legislature directs the en-
gineer to ring his bell, and he does so, has a jury a right to find
negligence because a whistle was not also sounded? or if the legis-
lature requires a steam-whistle to be sounded, and this is done, can
a jury find neglect, as a question of fact, because a bell is not rung
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when no law requires it? If the legislature requires either a bell
or a whistle, or both, and does not require the exhibition of a flag,
the jury have no right to find neglect as a matter of fact, from the
want of exhibition of the flag; and an instruction that they may
do so is erroneous, and calculated to mislead.

III. The third instruction is erroneous for the reasons given
above, because it incorporates the supposed default of defendants
in not having their train flagged, as giving a right to recover, when,
by law, such omission of a flag was not a default or negligence.

IV. The fourth instruction places the defendants upon the same
footing as if there was a highway.

1. If there was a highway, neither the P. S. & P. R. R. Co. nor
defendants were obliged to keep a flagman at the crossing. There-
fore, the omission of the defendants to flag their engine in this in-
“stance, was no default or negligence.

These defendants never did it in any case.

2. If the judge intended to instruct the jury, that if the P. S.
& P. Railroad had been in the habit of flagging their engines, and
Webb knowing that such. was their habit, and relying upon it, had
trusted to that mode of warning against the danger, and was mis-
led by the omission of a customary warning upon which he had a
right to rely, and was thereby injured by a collision, such an
instruction would have been tenable, perhaps, as against the P. S.
& P. Road, who had employed the flagman and kept up the flag
station.

3. But this instruction could not have been given properly, as
applicable to these defendants, who were not in law obliged to em-
ploy, and who never, in fact, did employ any person for such pur-
poses.  Fletcher v. Boston & Maine R. R. Co., 1 Allen, 13.

4. The employment of a flagman to give warning of approaching
trains, was an assertion of the paramount right of the railroad, a
warning and notice to all people to keep off the track.

Yet the court misconstrued it into a fact, from which the jury
might infer dedication and right to cross in front of a locomotive,
although it was an express notice to the contrary.
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V. The second and third requested instructions should have
been given.

S. C. Strout ¢ H. W. Gage, for the plaintiff.

Barrows, J.  Under the motion to set aside the verdict in this
case, a new trial is claimed upon two grounds.

1. The defendants insist that there is a fatal variance between

the plaintiff’s writ and the proof, inasmuch as the declaration avers
that the injury was received when the plaintiff’s vehicle was pass-
ing along a public street and highway in said Portland leading from
Portland bridge across the railroad track of the defendants into Ca-
nal street; and the proof, according to the defendants’ view of it,
shows that the injury was received upon private land, rightfully
used by trains of the Portland, Saco, & Portsmouth Railroad Co.,
and while crossing their track, instead of the track of the defend-
ants.
, There is no dispute or misunderstanding as to the precise spot
on the face of the earth where the accident occurred. It was in
the immediate vicinity of the defendants’ depot in Portland, be-
tween it and the depot of the P. S. & P. R. R. Co., on a track
belonging to and laid down by the latter Railroad Co., for the pur-
pose of making a more convenient connection with the former, in
constant and rightful use by both roads for their mutual convenience,
and at a point where this track (with several others similarly used)
intersects a great thoroughfare, hourly accommodating a large amount
of public travel, and leading from Portland Bridge into Canal
street.

If it was a misstatement to call this thoroughfare a public street
and highway, and this track, which the defendants were rightfully
using, the defendants’ track, it is plain that {he variance was not such
as could mislead the defendants in the preparation of their defense,
and it is entitled to nothing more than its legitimate weight as a
purely technical objection, unless the case set forth in the declara-
tion and that which was established by the testimony require or ad-
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mit different kinds and degrees of proof, and the application of
different rules of law. Unless some substantial cause of this sort is
found, under our laws which forbid the arrest of judgment for any
circumstantial errors or mistakes which by law are amendable when
the parties and the case can be rightly understood, a variance be-
tween the declaration and the proof will be overlooked after ver-
dict, and a new trial will not be granted on account of it. Such a
variance does not seem to constitute any better reason for delaying
Jjudgment and putting parties to the inconvenience and expense of
a new trial, than it would for finally arresting judgment in the
case.

When the occurrence out of which the controversy arises is the
same, and the ground upon which damages are claimed is substan-
tially the same, a casual misdescription of the ownership of the track,
musleading no one, is simply immaterial. Moreover it can hardly be
accounted a misdescription to speak of the track while the defendants
were using it, as the defendants’track. Pro hac vice, it was theirs.
They were lawfully using it by virtue of an understanding with
the other corporation, driving their own engine over it with their
own servants. Quoad the plaintiff, it is not for them to say the
track was not theirs. They were there for the time being with the
rights of proprietors, exercising the same powers, subject to -the
same duties and liabilities, so far as the public were concerned,
neither more nor less. But, say the defendants, it was not a pub-
lic street and highway. The assertion is based upon an alleged
failure to show a legal location. But the establishment of a legal
location is not the only mode of proving the existence of a public
street and highway. Evidence of a long-continued uninterrupted
public use, is properly received to establish the existence of a high-
way by dedication.

The testimony here shows, that for some twelve or fourteen years
previous to the trial, this street has been openly and publicly” used
by any one who chose to go there. There was no testimony tend-
ing to show that the proprietors of the land had ever made any
objection to the public use of it as a highway, or that the defend-
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ants had done so, though they had beer: running their cars over the
tracks of the P. S. & P. Railroad there, under an agreement with
the latter company, for some years previous to the accident.  Mr.
Barrett, an officer of the P. S. & P. Railroad, a witness for the de-
fendants, testifies that the street has been used by the public gener-
ally ; that it is a great thoroughfare; that the travel to Portland
bridge has increased since the bridge was lowered to the grade of
the railroad ; and that he knows of no objection ever being made
by that corporation, which owns the tracks and the right of way
for railroad travel there, and has put up the sign-board required by
the statute, and established a flag station such as is customary at the
crossing of highways which are greatly frequented.

Here was ample evidence from which a dedication by all parties
having any right or interest in the land there, or any easement
liable to be interrupted by the establishment of a highway, might
be inferred.

If, as between these parties, any evidence of assent to the dedi-
cation is requisite in order to make the description of this thorough-
fare as a public street and highway strictly correct, there are the
same Indicia of assent which were held sufficient in Hobbs v. Low-
ell, 19 Pick. 410 to charge the city with liability for non-repair in a
suit for damages alleged to have been suffered by reason of a defect
in a highway.

In view of the foregoing testimony, it cannot be said that the
verdict is against evidence upon this point, or that there is any va-
riance herein between the declaration and the proof.

And even if the evidence fell short of establishing a highway de
Jure, we think that upon the issue presented by these pleadings and
upon the state of facts exhibited by this report, a variance in this
particular would be an immaterial one, not affecting the rights of
the parties or the rules of law or evidence applicable in the trial of
the cause, or the inferences to be drawn from the testimony, in any
manner. Here was an avenue through which poured the whole
tide of travel into and out of the city in that direction, affording
the most direct route to the defendants’ freight depot and grounds;

-
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used and recognized by all and sundry, as a highway for years be-
fore the defendants began to run over the track of the P. S. & P.
Railroad located there. We think that the instructions given by
the presiding judge with regard to the effect of a finding by the
jury that there had been and was a thoroughfare there, in open and
continuous use by the public and all who had occasion to go there,
without objection made by the owners of the fee, or by the
P. S. & P. Railroad Co., which had an easement there, or by the
defendants, were strictly correct, and that it was not for the defend-
ants to say in this action that there was no highway there, if there
was a crossing which they and all others interested permitted the
public to use as such, and which was, in fact, in great and constant
use. Under such circumstances, the plaintiff would be there with
the rights of a traveler on a highway, and as regarded him and all
others traveling there, the defendants would be subject to the
same duties and liabilities as if the street had been a highway de
Jure as well as de facto. As regards the issue which these parties
were litigating then, a variance of this description, were its exist-
ence demonstrated, would be immaterial. The defendants, upon
this point, rely upon the case of Shaw v. Boston § Worcester R. R.
Corp., 8 Gray, 45. We do not question the correctness of that
decision, as to the materiality of the variance in that case. The
variance between the declaration and the proof, as to the place of
the accident, changing it from the highway to a point without the
limits of the highway, on the defendants’ grounds, would necessa-
rily change the whole course of inquiry, and affect all the inferences
to be drawn as to the suitableness of the horse, the degree of skill
and care in driving exercised by the plaintiff, and other matters
vital to the plaintiff’s suit. The reasons assigned for holding the
variance to be in that case radical and essential, do not exist here.
It mattered not (if the plaintiff was at the place of the accident
with the rights of a traveler on a highway, and the defendants
were there, subject to the duties and liabilities of a railroad cross-
ing a highway at grade, as was assuredly the case upon the testi-
mony adduced here), whether there was or was not error in the
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proceedings of the county commissioners, a dozen or fifteen years
before. When all parties were proceeding upon the hypothesis
that there was no error, it would not change the relations of the
parties in this suit to each other, should it be found that all were
mistaken in that particular. ‘

2. In connection with this part of the case we will' consider the
exception taken to the refusal to give the second and third requested
instructions.

We fail to perceive the propriety of these requests. The two

propositions are manifestly inconsistent with each other, and if the
first is correct, as we think it is, the other is clearly unsound.
"Granted that it would not be competent for the owners of the fee to
create a highway by dedication, where it would interrupt the pre-
viously acquired right of the railroad to run their trains without
being subject to the delays and precautions incident and necessary
to crossing a highway at grade, it necessarily follows, that the rail-
road company would have the right to object to any such interrup-
tion of their easement if it were attempted. The instruction given,
required the jury to find the assent of the proprietors, both of the
fee and the easement, and were correct, and embraced, by neces-
sary implication, all the sound law to be found in either of the
requests which were refused.

8. Complaint is made of the instruction requiring the jury to de-
termine upon all the evidence in the case, whether the plaintiff’s
intestate was or was not in the exercise of ordinary care. It is
claimed that that question where the facts relating to it are admitted
or undisputed, is one of law and not of fact. The contrary doc-
trine was maintained in Patterson v. Wallace, 28 Eng. Law and Eq.
48, where although there was no controversy about the facts, and
the only question was whether a certain result was to be attributed
to negligence on the one side or rashness on the other, the judg-
ment of the court below was reversed because the judge had with-
drawn the case from the jury, and it washeld in the House of Lords
to be a pure question of fact for the jury.

But if it be c:)nceded that cases may arise where some unques-
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tioned fact may afford such conclusive proof of negligence on the
part of the plaintiff as would preclude him from recovering and jus-
tify a direct ruling to that effect, a glance at the testimony here will
suffice to show that this is not one of them.

There were several railroad tracks in close proximity. Webb’s
precise position with regard to the approaching engine ; his actual
distance from the track on which the accident occurred when he
started ; the length of time he had been waiting for the other train
to pass, and the time required for him to cross the defendants’ track ;
the degree of speed with which the defendants’ engine approached
the crossing, and, more than all, the possibility or impossibility of
Webb’s seeing the smoke-stack of defendants’ engine over the other
moving train if he had looked in that direction,—all matters, having
an important bearing upon the question of negligence, were left too
uncertain by the testimony to form the basis of a peremptory ruling
upon that question as a matter of law. It was necessary that the
jury should pass upon it as a mixed question of law and fact under
proper instructions. The counsel for the defendants now complain
that such instructions were not given. The exceptions do not show
what instructions were given upon this part of the case, nor do they
purport to contain all that were in fact given. The presumption is
that they were correct. The defendants’ counsel seem to have
rested satisfied with them at the time, for they requested nothing
more definite, as they should have done if they desired rulings ap-
plicable to particular hypotheses or contingencies which the judge
was omitting to notice.

4. The alleged want of ordinary care on the part of the plaintiff
is also relied on in support of the motion to set aside the verdict,
forming the second ground on which it is claimed that the motion
should be sustained. We are by no means satisfied that the jury
erred here,—still less that their decision was so clearly wrong as to
justify us in sustaining the defendants’ motion.

The injured man was not present to testify to what he did or
omitted to do in the way of precaution. What he might have done
and did do is matter of inference merely, to be re.ached by a com-
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parison of the not very precise and definite statements of by-stand-
ers occupying different points of view. Bailey, the defendants’ sta-
tion agent, says he stood by the side of Thompson, the flagman,
and not many feet from Webb, and that he saw the smoke-stack of
the approaching engine over the intervening freight-train, and he
or some one hallooed a warning to Webb, and he sees no reason
why Webb could not see the approach of the engine as well as
himself. But he says it was after Webb had started and got the
length of his horses that he himself saw it; so that the warning
was too late to be effective. On the other hand Thompson, the
flagman of the P. S. & P. Railroad, who was apparently nearer to
Webb than Bailey, testifies that he could see a little further down
the track than Webb could; that the P. S. & P. freight train pre-
vented them from seeing defendants’ engine ; that neither he nor
‘Webb could see it when Webb started ; that he did not see it until
Webb was half way across the track. We must remember that
‘Webb’s horses, being used to haul goods to and from the depot,
were accustomed to see the cars in motion ; that they were stand-
ing in close proximity to the train which was moving down the other
track ; that Webb had waited at the flagman’s signal until that
train was clear of the crossing; that he had no load, and that he
was nearly across the track when the collision occurred, the engine
striking the hind-wheel of his vehicle ; that the defendants’ engine
had just before been moving in the opposite direction, so that its re-
turn to the crossing was unexpected. We cannot say that we see
conclusive evidence of a want of ordinary care in his attempt to
cross when the flagman of the other road drew in his flag after the
passage of his train. The flagman, though employed by the other
road, was accustomed to flag the defendants’ engine at this crossing,
as a matter of accommodation, but did not flag this one because he
did not see it nor suppose it was coming until too late to prevent
the accident.

5. The defendants do not contend in argument here that the ver-
dict was against the evidence on any other point except those which
we have considered, nor that there was not negligence in the man-
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agement of their train, the engineer in charge testifying that he
did not see Webb’s team until the engine was within ten feet of
him, and that the brakeman who was looking out on the side from
which Webb was approaching, gave him (the engineer) no notice ;
but they complain that it was left as a question of fact for the jury
‘to determine whether the defendants were guilty of negligence in
not employing a flagman and having their engine flagged at the
crossing.

If the jury decided the question correctly as we think they did
(looking at all the evidence touching the situation of this crossing
and the use made of it both by the public and the railroad compan-
ies), the defendants ought not to complain because the point was
not ruled peremptorily against them. .

But the defendants claim that whether there was negligence in
this omission was a pure legal question, and should have been ruled
in their favor; because they say that the duties and liabilities of
railroad corporations at public and private crossings are prescribed
and regulated by R. S., c. 51, §§ 15 and 19. But the legislature
do not undertake to define or point out all the precautions which
reasonable and ordinary care may require a railroad company to
observe in crossing a crowded throughfare leading into a city.

A proper regard for the security of human life imperatively re-
quires them to make use of other and greater safeguards in such a
locality than those which the legislature have deemed sufficient for
ways in general, many of which are little frequented.

In the language of the court in Bradley v. Boston § Maine R.
. Co., 2 Cush. 539: ¢ The statute makes certain positive regu-
lations, and the defendants, at their peril, are bound to comply with
them ; but there are no negative words, and there is no implication
that a compliance was to absolve them from any duty which they
were under before ; and, therefore, if other precautions were neces-
sary, the defendants were still bound to take them.”

And in the same case it was held, that the question of negligence
in these respects was one of fact, to be submitted to the jury, under
all the circumstances of the case, and to be determined by them
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upon their view of what skill and prudence and reasonable care
and diligence require.

And in Shaw v. Boston 4 Worcester B. R. Corp. ubi supra, it
was decided that the record of the county commissioners, stating
that in their opinion no flagman was necessary at the crossing, was
not competent to show due care on the part of the company, when
that precaution had been omitted.

Judge Redfield, in his treatise on the Law of Railways, vol. 1,
p- 547, in notis, after stating a Massachusetts decision, to the effect
that it is not competent for the judge to lay down any definite rule
as to the duty of the company in regard to proper precautions in
crossing highways, that the circumstances attending such crossings
are so infinitely diversified, that it must be left to the jury to deter-
mine what is proper care and diligence in such case, remarks as
follows : ¢ This, we apprehend, is the true rule upon that subject,
both as to the company, and travelers upon the highway, and that
it will finally prevail, notwithstanding occasional attempts to sim-
plify the matter by definitions.” ‘

6. The defendants insist that any instruction authorizing or per-
mitting the jury to find them guilty of negligence, in not having
their engine flagged at the crossing, even if tenable as against the
P. S. & P. Railroad, who had employed a flagman, and kept up a
flag station, and thereby perhaps induced Webb to rely upon the
flag, and to be misled by the omission of the warning, is not tenable
as against these defendants, because they never employed a flag-
man. This argument assumes that the P. S. & P. R. R. Co. could
be held liable for the omission only on the ground of their having
misled the party injured, by their previous practice ; but we think
that upon the evidence in the case, the jury would be amply justi-
fied in finding that the omission of some such precaution in such a
locality, is proof of a want of ordinary care, without regard to the
previous practice of the corporation.

And we are clear that a railroad company, when using the track
and easement of another similar corporation for the purpose of
running their own engine and cars, with their own employees, must
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be held to observe such precautions for the safety of the public at
a crossing, as shall be fully equivalent to those which are required
in the exercise of reasonable care and prudence at the hands of the
corporation whose road they are using. An omission which would
constitute actionable negligence in the proprietor of the track, is
equally culpable in any party that is using the track for the same
purpose. If they choose to omit such reasonable precautions, they
assume the risk, and must abide the consequences of so doing.

7. Finally, it is claimed that the employment of a flagman, to
give warning of approaching trains, was an assertion of the para-
mount right of the railroad, and that it was misconstrued by the
presiding judge into a fact, from which the jury might infer an
assent on the part of the railroad company, to the dedication and
use of the land as a highway. We do not see any error in the
use which the jury were allowed to make of the fact. The estab-
lishment of a flag station cannot reasonably be construed as an
assertion of a paramount right on the part of the railroad company.

On the contrary, it is the well-known and well-understood safe-
guard adopted by prudent and properly conducted railroad cor-
porations, at the crossings of recognized highways which are much
frequented, and the exhibition of the flag is but a notice that they
are about to exercise the common privilege.

Upon the whole, we do not see that either law or justice requires
us to send this case to a new trial.

Motion and exceptions overruled.

Avrrreron, C.J.; Curring, DickersoN, DanrortH, and Tap-
LEY, JJ., concurred.
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Shurtleff v. Pheenix Insurance Company.

SyLvaN SHURTLEFF & others vs. PrENIX INsuranceE CoOMPANY.

‘Where one of the conditions, in a policy of insurauce against fire, is that the pol-
icy shall become void “if any other insurance shall thereafter be made upon
the property, and not consented to by the company, in writing thereon,” and,
in case of an action thereon, it appears that at the time of the loss there was
an insurance beyond the amount allowed, the insured will not be entitled to
recover in the absence of proof of a waiver of the condition.

‘Whether or not an agent of the company can waive such a condition, quere.

ON REPORT.

AssumpsiT on a policy of insurance against fire.

After the evidence was all in, the case was withdrawn and re-
ported to the full court who were to determine the case according
to the rights of the parties upon the law, and so much of the evi-
dence as was legally admissible.

Davis § Drummond, for the plaintiffs.

Howard § Cleaves and N. B. Howzie, for the defendants, cited
Pub. Laws of 1862, c. 115, § 2; Hutchinson v. Western Ins. Co.,
21 Missouri, 101; Conway 7. Co. v. Hudson R. Ins. Co., 12 Cush.
144 ; Loring v. Manf. Ins. Co., 8 Gray, 28; Kimball v. Howard
F. Ins. Co., 8 Gray, 33.

Dawrorrh, J. This is an action on a policy of insurance in
which we find the following provisions: “ And provided further,
that if any other insurance has been, or shall hereafter be made
upon the said property, and not consented to by this company, in
writing hereon, . . . this policy. shall be null and void.” In the pol-
icy is written an assent for $30,000 other insurance. At the time
of the loss there was other insurance to the amount of $35,500 on
the same property. Under this state of facts the authorities cited
by the defendants clearly show the policy to be void. Nor is this
view of the law denied by the plaintiffs, but it is contended by their
counsel that this condition in the policy was waived, because Dgw,

VOL. LVIL 10

.
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the agent of the defendants, made, as agent of other companies, the
additional insurance, and especially because after the additional in-
surance, he renewed the policy in suit. If the facts were as as-
sumed, it might admit of serious doubts whether Dow, as agent,
could waive a provision in the contract thus distinct and explicit.
But we are not called upon to decide any question of this kind, for
the report of the case shows the facts to be otherwise. It appears
that the policy of the Dirigo company bears date April 16, 1866.
This was after the last renewal of the policy in suit, nor does it ap-
pear that Dow was the agent of that company or had anything to
do with, or any knowledge of, the issuing of that policy. The
testimony of plaintiff, Sylvan Shurtleff, does not contradict these
facts. Referring to the time of his removing his goods he says, *“at

that time he was agent for all the policies I had on the property,”
&c. Ttalso appears that subsequent to this time and before the loss,
one policy, at least, of $20,000 had expired, and others, making up
the amount, had taken its place. How many, or to what amount,
through the agency of Dow, does not appear. It does appear that
there was at the time of the loss an insurance of $5,500 beyond the
amount authorized in the policy, and no proof of any waiver of the
condition in the policy by the company or its agent.
Judgment for defendants.

ArppreToN, C. J.; Currineg, DickersoN, Barrows, and Tae-
LEY, JJ., concurred.

Errey Wirson vs. GRaND TruNk Ramwway or CANADA.

The delivery of a trunk into the possession of a railroad station baggage-master,
at his station, for transportation, and his reception of the same for that pur-
pose, impose upon the corporation the obligation of a commonr carrier.

O~ ExcEPTIONS to the ruling of Goddard, J., of the superior
court for this county.
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Wilson v. Grand Trunk Railway.

The case is sufficiently stated in the opinion.
Shepley § Strout, for the plaintiff.
P. Barnes, for the defendants.

ArpreroN, C. J.  This is an action against the defendant cor-
poration as common carriers, for neglecting to carry the plaintiff’s
trunk and deliver the same, according to contract. The writ is in
the usual form. There is no motion for a new trial. We cannot,
therefore, consider the question whether the verdict is against
evidence, the defendants not having seen fit to present it. The
exceptions taken at the trial only are before us.

The plaintiff was a passenger on board the defendants’ cars.
Her trunk had been lost while traveling over the Portland & Ken-
nebec Railroad. Some two or three days after she had passed over
the defendants’ railroad, the conductor on the Portland & Kenne-
bec Road found the trunk and left it in charge of the defendants’
baggage-master,—on their platform,—informing him that the plain-
tifft had passed over the defendants’ railroad two or three days be-
fore, and requested him to take charge of the same and deliver it at
the Empire station, on their line, which he promised to do. Noth-
ing was said about freight nor whether the trunk should go by the
passenger or the freight train. The trunk was lost, and this suit is
brought to recover its value.

The plaintiff traveled over the defendants’ railroad without her
trunk. She had no right to require it to be carried subsequently
without compensation as the baggage of a passenger. The de-
fendants were under no obligation so to carry it. They were in no
way responsible for its loss originally. Wilson v. G T. Railway
(0., 56 Maine, 60.

The plaintiff was liable for freight, and the defendants had a right
to claim it. It was not necessary for the plaintiff to tender it to
render the defendants liable,—unless prepayment was demanded.

It is objected that no checks were given, and that the action of
the baggage-master was in violation of the rules and regulations of
the corporation. These regulations are not before us. It is said
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they were before the court at a former trial, but that cannot avail
the defendants in the present case. However stringent they may
be, we cannot give effect to them unless they are offered in evidence.
If reliance was placed upon them, they should have been intro-
duced and made part of the case.

The defendant requested the presiding judge to instruct the jury
« that upon the whole evidence the plaintiff is not entitled to re-
_ cover, and their verdict should be for the defendant.” This instruc-
tion was refused, and the jury were instructed that if the testimony
satisfied them ¢of the fact that this trunk was taken into posses-
sion of the baggage-master, of the defendants’ road, at Yarmouth
Junction, he having authority to receive it in behalf of the com-
pany, and he did receive it and promised in behalf of the company
that the company should carry it safely for this plaintiff and deliver
it to her at the Empire station, and the trunk being so received has
not been so carried but was lost, and on suitable demand therefor,
it has not been delivered to her, and that without a claim for freight
on it or any pretense of withholding it for payment of freight . ..
the plaintiff is entitled to recover the value of the trunk and its
contents.”

- The trunk was delivered in the custody of the defendants’ agent
for transportation. It was accepted by him for that purpose. Noth-
ing was said as to the freight or transportation. But the law im-
poses the obligation to pay. It was left in the custody of the de-
fendants and with their agent for transportation. Neither the plain-
tiff nor the conductor of Kennebec & Portland Railroad assumed
to give directions as to the time or mode, but left the whole to the
defendants. In Mayall v. Boston § Maine Railroad, 19 N. H.
122, it was held, that when the corporation have a general agent,
who is employed by them for the express purpose of recovering
and transporting merchandise for him, and is held out to the world
as invested with authority for this purpose, if goods are delivered
to him, to be transported in the way of his duty, the corporation
will be liable for the manner in which that duty is performed, and
the contract of bailment may, be regarded as made by them.
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The cases cited by the learned counsel for the defendants are not
at variance with these views. In Elkins v. Boston § Maine Rail-
road, 23 N. H. 287, Gilchrist, C. J., says, *The articles were
such as are usually carried as personal baggage. They were not
accompanied by the owner, and, by the printed rule in which the
defendants rely and by the practice, no agent was authorized to
send them by the express train.” But the printed rules of the cor-
poration, whatever would be their effect, are not before us. In Col-
lins v. Boston ¢ Maine Railroad, 10 Cush. 507, the plaintiff sent
by a passenger train a quantity of merchandise, expecting to go with
it, but did not. The goods were lost without any gross negligence
in the carrier or any conversion by him. Held, the carrier was not
liable. But Dewey, J., in delivering the opinion of the court, uses
the following language : ¢ To avoid all misapprehension as to other
cases, it may be, however, proper to remark, that in this opinion we
have reference to the cases where boxes of goods, bales of mer-
chandise, or the like, are, for a compensation to be paid, though
received by carriers of persons for transportation by passenger
trains, being known and understood not to be baggage. Such car-
riers may contract for carrying merchandise on these trains, and

“whenever they do so, they do it with the ordinary liability of car-
riers of merchandise.”

A “passenger’s baggage,” says the court in this case, 56 Maine,
60, « subsequently forwarded by his direction, in the absence of any
special agreement with the carrier, or negligence on his part, is
liable, like any article of merchandise, to the payment of the usual
freight.” The same view of the law was taken by Nelson, J., in the
Elvira Harbeck, 2 Blatchford, 839, a case similar to the one at bar,
in which he says, ¢ In cases where the passenger accompanies his
baggage, the fare charged for his passage includes compensation for
its transportation, and the carrier becomes responsible for its safe
delivery. If the passenger does not accompany it, the carrier may
claim compensation in advance, or may postpone his claim till the
delivery, and rely on his lien or on the personal responsibility of the
owner. I do not see why the rule of responsibility for the safe-
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keeping should not be the same in both cases; the actual payment
of the freight in one case, and the actual liability and lien for its
payment in the other, constitute the consideration for the undertak-
ing.”

The instruction given was correct, and the one requested and
withheld was rightly refused.

The delivery of a trunk into the hands of the defendants’ agent,
and the reception of thg same by him for transportation, imposes
upon the corporation the obligation of common carriers. It is like
the delivery-of any parcel for freight. The law imposes the obli-
gation to pay on the part of the owner, and to safely carry and de-
liver on the part of the carrier. There is no evidence that the plain-
tiff’ claimed it should be carried without compensation as passen-
ger’s baggage, or that the defendants’ agreed so to transfer it. It
mattered not whether it was a trunk or a barrel of flour. It was
received to be safely carried. It was known to be the trunk of a
passenger who had previously passed over the road. ‘

The objection that there was a variance between the writ and
the proof is without foundation. The evidence fails to show there
was any special delivery of the trunk to be carried as passenger
baggage and without compensation. The plaintiff was not there,
and could not, therefore, make such claim. The conductor of the
Kennebec & Portland Railroad merely stated the facts and left the
trunk with the defendants’ agent to be carried on such of their
trains as they might elect, and for such compensation as the law
might determine. Exceptions overruled.

Currive, Kent, Dickerson, DanrortH, and Tarrey, JJ.,
concurred.
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Goodwin v. Hardy.

Icnasop GoopwiN & others, in equity, vs. CHARLES HaRDY
& others.

The funds of a corporation, whenever they accrued, are to be distributed among
such as are its stockholders when the dividend is declared.

BIiLL IN EQUITY.
The case is sufficiently stated in the opinion.

Apprerox, C. J. This is a bill brought under the provisions of
R. S., 1857, c. 77, § 8, for the purpose of determining “ the mode
of executing a trust.”

The facts are conceded to be truly set forth in the bill.

It appears that on the 1st day of April, 1847, by deed of indent-
ure of that date, the Portland, Saco & Portsmouth Railroad Com-
pany granted to the Eastern Railroad Company and to the Boston
& Maine Railroad Company, ¢ the liberty as the general agent and
attorney irrevocable of the said Portland, Saco & Portsmouth Rail-
road Company to maintain, use; operate with, and employ exclu-
sively, the said railroad of said Portland, Saco & Portsmouth Rail-
road Company, in the State of Maine and every part thereof, for
the transportation of persons and property during the continuance
of the agreement between the parties, under said indenture, and to
receive and take from time to time and at all times during the con-
tinnance of said agency and contract under said indenture, all the
income, issues, and profits of said Portland, Saco & Portsmouth
Railroad Company, and all tolls and fares whatsoever for the trans-
portation of persons, freights, property, and things upon said rail-
road or any part thereof, which had theretofore been or then were
established, or at such reasonable rates, as having in view the best
interests of all persons concerned therein, should be caused or pro-
cured to be established for the timt being,” &c. The Eastern
Railroad Company and the Boston & Maine Railroad Company on
their part agreed, that they *would, during the continuance of said



144 WESTERN DISTRICT, 1869.

Goodwin v, Hardy.

agency and contract under said indenture, pay, or cause to be paid
semi-annually, in the months of June and December in each year,
to the treasurer of said Portland, Saco & Portsmouth Railroad Com-
pany, the sum of three dollars in gold or silver coin of the currency
of the United States for cach and every share of the capital stock
of the said Portland, Saco & Portsmouth Railroad Company, the
first payment to be made in June in the year of our Lord one thou-
sand eight hundred and sixty-seven.”

The Eastern Railroad Company and the Boston & Maine Rail-
road Company made their semi-annual payments according to the
times of their contract until June, 1863, when they refused to pay
" “in gold or silver coin of the currency of the United States,” and
“ claimed the legal right to and did make payment to the treasurer
of the said Portland, Saco & Portsmouth Railroad Company for
the time being for the use of the stockholders of said Portland,
Saco & Portsmouth Railroad Company, in legal tender notes, the
sum of three dollars for each and every share of the capital stock
of said Portland, Saco & Portsmouth Railroad Company ;” said
legal tender notes being of less value than the gold or silver coin
of the currency of the United States. These payments were
received by the treasurer of the Portland, Saco & Portsmouth
Railroad Company under protest, he ¢ asserting and insisting upon
the right of the stockholders to receive the sum of three dollars in
gold andsilver coin of the currency of the United States.”

The Eastern Railroad Company and the Boston & Maine Rail-
road Company continued, notwithstanding the protests of the Port-
land, Saco & Portsmouth Railroad Company, to make their several
semi-annual payments in legal tender notes, up to June, 1869 ; and
the sums so received were paid and distributed “to the several
stockholders, from time to time, being respectively entitled to have
and receive the same in their respective proportions.”

The Portland, Saco & Portsmouth Railroad Company claimed of
the Eastern Railroad Company, and the Boston & Maine Railroad
Company, “payment of the difference between the value of the
said several payments in legal tender notes of the United States,
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. and the value of payments in gold and silver coin of the
currency of the United States.” On the 4th of August, 1869, this
claim was compromised, by the payment, by the Eastern Railroad
Company, and the Boston & Maine Railroad Company, to the
treasurer of the Portland, Saco & Portsmouth Railroad Company,
the sum of $180,000, “in full discharge and satisfaction of all
claims for diminution of payments before that time due and pay-
able, by reason of the same having been made in legal tender
notes of the United States, instead of in gold or silver coin of the
currency of the United States.”

The money thus received is in the treasury of the Portland, -
Saco & Portsmouth Railroad Company. No dividend has been
declared. The question presented is to whom this money belongs ;
whether to the several and respective stockholders owning shares
when the several semi-annual dividends were paid, or to those who
may be stockholders at the time when a dividend, embracing the sum
of $180,000, received by way of compromise, shall be declared.

As to this we have no doubt. The stockholders have no claims
to a dividend until it is declared. Until that time, it belongs to
the corporation, precisely as any other property it may own. When
a distribution of the funds of a corporation, whether of the whole
or a part, is ordered, it is to be made between those, who, at that
time, are the owners of its stock. The law on this subject is lvery
clearly stated by Mr. Justice Sargent, in Murch v. Railroad, 43
N. H. 520. ¢ The purchaser of a share of stock in a corporation,”
he remarks, “takes the share with all its incidents, and among
these is the right to reccive all future dividends; that is, its pro-
portional share of all profits not then divided; and as we under-
stand the law and the usage of such corporations, it is wholly
immaterial at what time and from what sources these profits have
been earned ; they are incident to the share, to which a purchaser
becomes at once entitled, provided he remains a member of the
corporation until a dividend is made.”

It is therefore declared,

That the sum of one hundred and eighty thousand dollars,
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specified in the bill, belongs to and is the property of the Portland,
Saco & Portsmouth Railroad Company, and that it is to be divided
among those who may be stockholders at the time when its distri-
bution is ordered by said corporation, and a dividend declared;
and the trustees will govern themselves accordingly.

Curring, Kent, Warron, Barrows, and DaxrortH, JJ.,
concurred.

W. H. Y. Hackett and Nathan Webb, for the compla;inants.
F. W. Hackett, for certain stockholders.

CuMBERLAND & Oxrorp Canar CorproraTION 8. GEOrRGE F.
Hitcninegs.

R. S. of 1857, c. 81, § 105, is a perfect bar to an action of debt to recover the penalty
provided for in the Special Laws of 1821, c¢. 74, § 7,* when the penal act set
forth in the declaration occurred more than one year next prior to the date of
the writ.

Section 7 imposes no penalty for a continuance of the injurious act complained of.

ON FACTS AGREED.

Desr under R. S. of 1857, c. 82, § 15, to recover the penalty
provided in the Special Laws of 1821, c. T4, § 7.

The action was first commenced against the city of Portland.
See 56 Maine, T7.

F. 0. J. Smith and C. P. Mattocks, for the plaintiffs, cited
Moore v. Smith, 5 Maine, 490 ; Baldwin v. Collins, 10 Wend. 179 ;
Aldridge v. Drake, 10 Mad. 110.

Nathan Cleaves (city solicitor), for the defendant.
~ Arprrerox, C. J. This is an action of debt, for a penalty

given by the act incorporating the plaintiff corporation, and ap-
proved March 15, 1821. Special Laws, c. T4.

* See opinion.
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By § 7 it is enacted, “That if any peyson or persons shall will-
fully, maliciously, or contrary to law, take up, break down, remove,
dig under, or 8therwise injure said canal or canals, or any work or
works, connected with or appertaining to the same, or any part
thereof, such person or persons, for every such offense, shall forfeit
and pay to such corporation, a sum not less than fifty dollars, nor
more than five thousand dollars, according to the nature and
aggravation of the injury done or committed.”

The plaintiffs’ writ is dated Sept. 24, 1869, and sets forth the
injurious acts complained of, and their continuance to its date. It
is admitted that the acts set forth in the declaration were done by
the defendant, between Feb. 9, 1867, and Sept. 14, 1867, under a
contract with the city of Portland to grade Commercial street, and
that what was done by him under that contract remains, as it was
left, to this time.

The defendant relies upon the statute of limitations, R. S. c. 81,
§ 105, by which it is provided that ¢ All actions for any penalty or
forfeiture on any penal statute, brought by any person to whom the
penalty or forfeiture is given in whole or in part, shall be com-
menced within one year after the offense was committed.”

The act of “filling in of the canal,” was the injury of which
complaint is made. The filling up remains, and it is urged that
the defendant is responsible for its continuance, and thus is liable to
the penalty given.

But the penalty is given for the injurious act done. No penalty
is imposed for its continuance, as is done in some cases. When the
act prohibited is done, the right of action accrues. When the right
of action accrues, the statute of limitation begins to run. ¢ The
filling in of the canal” was before Sept. 14, 1867. The offense
was then complete. Barnicoat v. Folling, 3 Gray, 134. Further,
the continuance was not by the act of the defendant. He had no
control over the streets, nor was he responsible for their subsequent
condition. The statute constitutes a perfect bar.

The case of Moore v. Smith, 5 Greenl. 490, is not in point.
There, by the statute, under which the action was brought, the
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penalty was incurred monthly, as long as the will remained without
being filed in the probate office. Plaintiff nonswit.

»
Curting, KenT, Warron, Barrows, and DanrortH, JJ.,
concurred.

STATE vs. ORSAMUS SYMONDS.

No citizen of this State can be deprived of the right of suffrage under the act of
congress of March 2, 1865, c. 79, § 21, until after conviction and sentence by a
court-martial of the United States.

An indictment for illegal voting at an election of State officers based upon a dis-
qualification by reason of desertion from the army of the United States, must
specifically set forth the crime of desertion.

Evidence of the defendant’s admission of the crime of desertion is not admissi-
ble in support of an indictment for illegal voting, not containing any allega-
tion of desertion. '

Nor is the unauthenticated roll of the company to which he belonged.

O~ Excerrions to the ruling of Goddard, J., of the superior
court for Cumberland county, and motion in arrest of judgment.

InpicTmeNt alleging that Orsamus Symonds, of Casco, in the
county of Cumberland, laborer, on the fourteenth day of Septem-
ber, in the year of our Lord one thousand eight hundred and sixty-
eight, at Casco, in said county of Cumberland, at the election of
State and county officers, then and there in the town of Casco, in
the county aforesaid, he the said Orsamus Symonds, then and there
having no legal right to vote in said town of Casco, knowingly did
vote, he the said Orsamus Symonds, then and there well knowing
that he then and there had no legal right [to vote in said town,
against the peace of said State, and contrary to the form of the
statute in such case made and provided.

" At the trial it was claimed on the part of the government that
the respondent was a deserter from the United States army, and
thereby had forfeited his right to vote by virtue of § 21, c. 79 of
the act of congress of March 2, 1865.
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In order to prove the desertion, a government witness was per-
mitted, against the seasonable objections of the respondent, to tes-
tify that the respondent had admitted to him that he was a deserter.

The captain of the compamy to which the respondent belonged
was called as a witness, and produced what purported to be the
original roll of the company. It appeared in evidence that the wit-
ness had succeeded to the command of the company after the re-
spondent had left. The officer, whose duty it was to make and
keep the roll, was not produced. The introduction of the paper in
evidence was seasonably objected to, but admitted.

The jury found the respondent guilty, and he alleged exceptions
to the rulings admitting the testimony mentioned.

W. H. Vinton § A. B. Holden, for the respondent.

V. Webb, county attorney, contra.

Dickerson, J.  The respondent was indicted under c. 4, § 65,
‘of the Revised Statutes, for illegal voting, at an election of State
officers held at Casco, on the 14th day of September, 1868.

It was claimed, on the part of the government, but not alleged in
the indictment, that the defendant was a deserter from the United
States army, and had thereby forfeited his right to vote, according
to the 21st section of c. 79, of the law of congress approved March
2, 1865. In order to prove the desertion, the government of-
fered to prove certain alleged admissions of the respondent, and to
introduce the roll of the company to which he belonged at the time
of the pretended desertion. This evidence was seasonably objected
to by the respondent’s counsel, but the court overruled the objec-
tion, and the evidence was presented to the jury. The verdict was,
“ guilty,” and the respondent filed exceptions to the ruling of the
court, admitting the foregoing testimony.

Section 21, c. 79, of the laws of congress passed in 1865 enacts,
¢ That in addition to the other lawful penalties of the crime of de-
sertion from the military or naval service of the United States, all
persons who have deserted the military or naval service, who shall
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not return to said service or report themselves to a provost mar-
shall within sixty days after the proclamation hereinafter mentioned,
shall be deemed and taken to have voluntarily relinquished and for-
feited their rights of citizenship, and their rights to become citi-
zens.”’

If this act of congress undertook to prescribe the qualifications
of electors in the States, it would be unconstitutional, since, under
the constitution of the United States, that prerogative is reserved
to the States. But it attempts no such thing, the object of the sec-
tion in question being to prevent the offense of desertion by depriv-
ing the offender of his rights as a citizen of the United States. It
is clearly within the constitutional province of the legislative de-
partment of the national government to define and prescribe the
rights of citizenship of the United States, and to declare their for-
feiture, as a penalty for deserting the army in a death-struggle of
the government for the preservation of its nationality. When a
person has forfeited his rights of citizenship under this act, he loses
his right of suffrage only when this right, under the constitution of
the State to which he belongs, is restricted to citizens of the United
States. Thus, while a congress cannot directly deprive a citizen of
a State of the right of suffrage, it may deprive him of other rights
upon which the right of suffrage may depend; it may incapacitate
him for exercising the right of suffrage, but it cannot deprive him
of the right itself. Theact of congress in question goes to this ex-
tent and no further. In this State, none but citizens of the United
States can exercise the elective franchise: to deprive citizens of this
State, therefore, of their rights as citizens of the United States is,
in effect, to deprive them of the capacity to exercise the right of
suffrage.

The statute of congress is a highly penal one, and must be con-
strued most strictly in favor of the citizen. Section 21 refers to
preéxisting laws upon the subject of desertion, and should receive
a construction in accordance with, and as if it had been incorpor-
ated among these statutes. It in no respect changes or dispenses
with the existing machinery for trying and punishing desertion from
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the army of the United States, but simply affixes an additional pen-
alty, in certain cases, to that already prescribed. But for previous
enactments this section should be imperative, as it provides no
mode of trying the offense it proposes to punish by a penalty no
less severe than the forfeiture of the rights of citizenship. The
previous acts of congress relating to desertion contemplate a regular
trial and conviction as preliminary to inflicting the penalties pro-
vided in them. For this purpose courts-martial are established.

The crime of deserting the army of the United States is exclu-
sively an offense against the government of the United States, and
can only be inquired into and punished through the courts of the
United States having jurisdiction thereof. Any adjudication upon
this offense, by a State tribunal, would be coram non judice; its de-
cision would afford the accused no security whatever from another
trial before another tribunal. Courts-martial of the United States
have exclusive jurisdiction of this offense, and it is only after trial,
conviction, and sentence by such court, and the approval of the
same by the proper authority, that a citizen of this State can be de-
prived of the right of suffrage, or any right of citizenship under
the act of congress in question. The record of such conviction is
the only legal evidence of the fact of desertion before any tribunal
where this is brought in question. Huber v. Riley, 53 Penn.

If the law were otherwise, any person who belonged to the army
while this act of congress was in force, and who should be suspect-
ed of desertion, would be liable to be harassed and subjected to
great expense and peril if he should apply to be appointed admin-
istrator of an estate, or guardian, or to bring a suit at law, or be
admitted to any office of profit, honor, or trust to which he had
been duly appointed or elected ; for it is not only the right of suf-
frage, but all the rights of citizenship, present or prospective, that
this act of congress visits with its terrible disabilities and penalties.
Nor would the decision in one such investigation be a bar against
others ; they might be multiplied to any extent that might suit the
interest, caprice, passion, or malice of the accuser. State tribunals
were not designed, nor will the constitution of the United States
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permit them to become inquisitorial courts for inquiring into, de-
termining, and punishing offenses against the United States.

The constitution of the United States, Art. 5 of the amend-
ments, provides that no person shall be deprived of life, liberty, or
property without ¢ due process of law.” Due process of law, in
criminal cases, requires that the charge should be effectually set
forth in writing, and that the accused should have mnotice of the
same, that he may know what he is to be tried for. This indict-
ment calls upon the respondent to answer to the charge of illegal
voting. Upon presenting himself for trial, he is at once confronted
with evidence to prove that he is a deserter from the army of the
United States, an offense of far greater turpitude than that alleged
in the indictment, and necessary to be proved before he can be con-
victed of the charge he was called upon to answer. It is obvious
that such procedure is not in accordance with the true intent and
meaning of this provision of the constitution of the United States.

It follows that where the alleged disqualification for voting is
imposed as a penalty for crime, that offense should be specifically
set forth in the indictment charging the accused with illegal voting.

The evidence objected to should have been excluded, and the
indictment is defective. Exceptions and motion sustained.

AvrrreTon, C. J.; Curring, and DaxrorrH, JJ., concurred.

- Warron and Barrows, JJ., concurred in the result.

ALBErT MERRILL v8. FraANKLIN CURTIS.

‘Where this court has jurisdiction of the parties and subject-matter in a writ re-
turnable thereto, and the ad damnum is fixed at a sum below the jurisdiction
of this court, but within the exclusive jurisdiction of the superior court, the
ad damnum may, before trial, be increased, so as to bring the action within
the jurisdiction of this court.
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ON Excrerbions.

AsSUMPSIT on an account annexed, for three hundred dollars,
and in ““another sum of five hundred dollars, for so much money
had and received.”

The writ was made in Aroostook county, on an Aroostook
county court blank, returnable to the October term of this court,
in this county.

The plaintiff is a citizen of Portland, and the defendant of
Boston.

On the back of the writ was a certificate, made in accordance
with R. S. c. 113, § 2, and the officer, a deputy-sheriff for the
county of Aroostook, made service on the defendant, by arresting
him in Aroostook county, Whereupon the defendant gave a bond
for his appearance.

It appeared that the writ was made by a clerk of an attorney in
Aroostook county, by whom the ad damnum was first written *six
hundred dollars,” and subsequently changed to *five hundred
dollars,” for the accommodation of the defendant, and without any
thought of the superior court, there being no such court in any
county in the State other than Cumberland.

On the second day of the return term, the defendant appeared
specially, and ﬁled a motion to dismiss the action, for want of juris-
diction ; Whereupon the plaintiff moved to amend the ad damnum.
The presiding judge overruled the plaintiff’s motion, and ordered
the action to be dismissed, as matter of law; to which ruling the
plaintiff alleged exceptions.

A. Merrill, pro se.

Davis § Drummond, for the defendant.

1. «“The damages demanded do not exceed $500,” hence, the
superior court has exclusive jurisdiction of the action, and this
court, in this county, none. Some statutes give jurisdiction to two
courts, but mulct the plaintiff in costs, if he brings his action in the
higher court, when it should have been brought in the lower.
Here the superior court has exclusive jurisdiction of $500 and

VOL. LVIL 11
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under, and the jurisdiction of this court expressly#taken away.
Pub. Laws of 1868, c. 151, §§ 5, 13.

9. The court having no jurisdiction, cannot create a jurisdiction
by allowing an amendment.

In MeLellan v. Crofton, 6 Maine, 307, the defendant appeared,
pleaded generally, and did not object to the want of an ad damnum
till after verdict.

In Converse v. Damariscotta Bank, 15 Maine, 431, the court had
jurisdiction of the case, but the defect being one of service, was
amended. So in Danielson v. Andrews, 1 Pick. 156, the court
had jurisdiction. In Cragin v. Warfield, 13 Met. 215, there was
an appearance, and the amendment made on motion. So in Ellis .
v. Ridgway, 1 Allen, 501.  Hart v. Waitt, 3 Allen, 532, is not in
point. If the ad damnum is beyond the jurisdiction, the court may
well go to the extent of its jurisdiction. But a court having no
jurisdiction is powerless to give itself jurisdiction.

Warron, J. By § 5, c. 151, of the Pub. Laws of 1868, the
superior court has, within the county of Cumberland, exclusive ju-
risdiction of all actions of assumpsit not exclusively cognizable by
municipal courts and trial justices, wherein the  damages demand-
ed do not exceed five hundred dollars;” and by § 13, the jurisdic-
tion of the supreme judicial court is limited accordingly.

The .ad damnum in the writ in the action at bar was fixed at five
hundred dollars ; and it is contended that the * damages demanded
do not exceed ” the statute limit within which the superior court
has * exclusive jurisdiction,” and that hence this court cannot take
sufficient cognizance of the action to allow such an increase of the
ad dammum as will give it jurisdiction.

« Jurisdiction,” etymologically considered, signifies a declaration
of law. But practically, when the books speak of a court having
jurisdiction of a personal action, they mean, in general terms, that
the court has authority not only to declare the law concerning the
subject-matter in controversy, but also the power of enforcing that
declaration between the parties. So that the essentials of jurisdic-
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tion are power over the parties and the subject-matter of difference
between them.

It is not contended that the parties were not within the jurisdic-
tion of this court when the writ was served; for the plaintiff then
was and he still is a counselor of this court, resident in this county ;
and the officer’s return shows that personal service was made upon
the defendant while commorant in our county of Aroostook. Nor
is it contended that this court does not have cognizance, in this
county, of actions of assumpsit in which the ¢ damages demanded”
‘““ exceed five hundred dollars ;” nor that, had the writ been return-
able in any county other than Cumberland, this court would not
have had jurisdiction. But notwithstanding the parties and the -
matter of contention between them are within the jurisdiction of
this court, and although service has been proper and timely upon
the defendant, and he has given a bond to appear before this court
and abide its judgment, still, inasmuch as the ad damnum was, by
the clerk of the plaintiff’s attorney, cut down from six hundred to
five hundred dollars, to accommodate the defendant by lessening
the penalty of his bond, he comes into court, and, instead of plead-
ing to the merits of the action, makes the purely technical objection
that the letter of § 5 takes the jurisdiction of the action from the
highest court in the State and confers it on the next highest, and he
pleads abatement. To obviate this technical difficulty, the plaintiff
moves for leave to amend by increasing the ad damnum. We think
now, as did C. J. Mellen on a similar occasion, that * it would be
matter of regre:t, if not of reproach to our laws, and to the admin-
istration of them, if such a motion could not be sustained.” MeZLel-
lan v. Crofton, 6 Greenl. 307, .

In the case just cited, to the complaint that the court had no ju-
risdiction because the writ contained no ad damnum, C. J. Mellen,
in pronouncing the opinion of the court, said, « If we are referred to
the record, we must look to the whole of it. An account of some
thousands of dollars is annexed to the writ, and the verdict which
the jury have returned has established the plaintiff’s claim to a
large amount, showing that legal jurisdiction over it appertained to
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the court.” Following the path pointed out by that eminent jurist,
and looking at the declaration (which is made a part of the case),
we find one count on an account annexed for three hundred dollars,
and a count ¢ in another sum of five hundred dollars” for so much
money had and received, thereby showing that the plaintiff claims
to recover eight hundred dollars, an amount over which the legal
jurisdiction of this court appertains.

Again; the opinion already quoted from also declares that the
total omission of an ad damnum in a writ may, at any time before
the rendition of judgment, be properly considered as merely a “cir-
cumstantial error”” and “ amendable by law ” within the statute of
1821, c. 59, § 16 (R. S. of 1857, c. 82, § 10). And if an entire
ad damnum can be lawfully supplied, we do not readily perceive
why one which is below the amount fixed by the statute as the min-
imum limit of the jurisdiction may not on the same principle be in-
creased.

So in Converse v. Damariscotta Bank, 15 Maine, 431, the ad
damnum in the writ exceeded one hundred dollars ; and the service
having been made by a constable, the defendant appeared and sea-
sonably pleaded the defective service in abatement; whereupon the
plaintiff moved to amend by reducing the ad damnum to one hun-
dred dollars, and the full court sustained the motion, thereby mak-
ing the de facto service a service de jure.

In Massachusetts there are numerous cases which sustain the
amendment prayed for in the plaintiff’s motion in this case. The
latest one which has come under our notice is Hart v. Waitt, 3 Al-
len, 532, wherein it is held that a justice of the peace may, before
trial, allow a reduction of the ad damnum in a writ returnable be-
fore him to an amount which will bring the case within his jurisdic-
tion, if he has jurisdiction of the parties and subject-matter. After
reviewing the cases in Massachusetts bearing upon the question,
some of which, the court say, ‘““are cases where the jurisdiction
was created or sustained by the amendment allowed,” the opinion
comes to the following conclusion which we adopt as applicable to
the case at bar, mutatis mutandis : “ Where the court, to which the
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writ is returnable, has jurisdiction of the parties and of the subject,
as in the present instance, and the only objection is that the ad
dammnum is to a larger amount than the court can exercise jurisdic-
tion of, we perceive no legal objection to the allowance of an
amendment by the court to which it is returnable, reducing the ad
damnum. If that is done before proceeding to trial on the merits,
the court will then have a case before them within their statute ju-
risdiction as to amount of damages, and may proceed to adjudicate
thereon, and all subsequent proceedings will be the same as if the
ad dammnum had been originally the same as made by the amend-
ment.”’

We are aware that the early case of Hoit v. Mualony, 2 N. H.
822, decided in 1821, and incidentally approved in Flanders v. At-
Kinson, 18 N. H. 167, is an authority against granting the plaintiff’s
motion. Whether these cases were intended to be modified by
Taylor v. Jones, 42 N. H. 25, it is not necessary for us to inquire ;
for it is a sufficient answer to those cases to say, that our own
court have, in MecLellan v. Crofton, ubi supra, settled the question
in favor of granting the plaintiff’s motion ; and that while we may
not say with Judge Howe (Howe’s Practice, 366) that the opinion
in MeLellan v. Crofton, *“is the better authority,” we do think it
the better practice. Fzceptions sustained.

AvrppreroN, C. J.; Currine, KeExt, BARROWS, and DANFORTH,
L]
JJ., concurred.

Amos Cuase vs. Exocr G. WILLARD.

On Anpril 30, 1868, the plaintiff, by his agent verbally negotiated with the defend-
ant to sell to the latter 170 barrels and six half-barrels of mackerel, at a speci-
fied price, and being all the mackerel stored in agent’s store-house. On May
1st, following, the defendant paid the plaintiff’s agent $600, and received a
written paper reciting the receipt of * $600 on account of mackerel in store
No. 10, Long Whatf, at the purchaser’s risk as regards fire.” The next day
the defendant caused each barrel to be examined by a cooper who refilled
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with pickle such as needed it, and found two in which the fish had rusted,
which were subsequently excepted and carried away by the plaintiff’s agent.
On or before May 9th, the defendant had paid $2,900 on account of the mack-
erel. During the night of May 9th, fifty barrels were stolen. Subsequently
and at different times the remaining barrels were taken away by the defend-
ant. Held, that the sale was complete, and that the loss of the mackerel
stolen fell upon the vendee.

'

Ox ExcEpTIONS to the rulings of Goddard, J., of the superior
court in and for the county of Cumberland.

In addition to the facts stated in the opinion the judge of the su-
perior court found that on June 5th, the defendant sued one Merrow,
and two others in trespass for the value of the stolen mackerel,
which suit is still pending in the supreme judicial court for this
county.

That D. T. Chase, acting as the plaintiff’s agent, agreed with
the defendant on April 80, that the mackerel were to be delivered
to the defendant when he wanted them ; that the defendant did not
see them nor have the key of No. 10 until after May 9th, and that
no hill of the mackerel was presented to the defendant after May
9th. That D. T. Chase, told the defendant that the firm had no
use for No. 10, and the fish might lie there as long as the defendant
wanted them, and that the defendant should not be hurried about
taking them away or for the payment.

That D. T. Chase, on May 16th, sent to the defendant’s count-
img-room the key of No. 10, with a message to take the remainder
of the fish if he wanted them; but the key was returned without
having been used. That D. T. Chase was absent from his count-
ing-room May 21st, and his son consented that the defendant might
take the remainder of the fish, then being fifty-eight barrels and
four half-barrels; and that thereupon the defendant returned the
key to the plaintiff’s son.

The judge further found as matter of fact that the barrels and
half-barrels stolen had not been delivered to and accepted by the
defendant at the time they were stolen.

As matter of law the judge ruled,

I. That by the terms of the contract as embodied in the receipt
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of May 1, 1868, the risk on the mackerel as against thieves, or as
regards such taking as is proved in this case, was to remain upon
plaintiff.

IT. That plaintiff is bound by said receipt of his agent, as fully
as if signed by himself.

IIT. That the commencement of the suit of June 5th, and sub-
sequent action of this defendant thereon, does not estop him from
maintaining this defense.

IV. That this action cannot be maintained upon the foregoing
facts.

To these rulings the plaintiff alleged exceptions.

Shepley & Strout, for the plaintiff.

1. The title and risk of the fish passed to the defendant. Every
element of a complete sale existed.

If the effect of the receipt of May 1st was, when given to pre-
vent the risk passing to the defendant, his subsequent acts were
sufficipnt to change the risk, and he is estopped by his acts from set-
ting up this defense against his vender. Cragin v. Carleton, 21
Maine, 492.

9. As between the vender and vendee, no actual delivery is nec-
essary to complete the vendee’s right of property in the article
‘sold. And the risk follows the property; and does not depend
upon possession. Whitehouse v. Frost, 12 East, 618. Chapman
v. Searle, 3 Pick. 38. Hatch v. Lincoln, 12 Cush. 31. The
receipt of May 1st, cannot be construed as a contract limiting or
controlling the plaintiff’s rights. The memorandum of risk in the
receipt was made by D. T. Chase to limit his personal liability, and
formed no part of the contract of sale. Dawis v. Moore, 13 Maine,
424. Tt could control the change of risk when the title to the
property passed.

The risk passed by operation of law, and the presumption which
sometimes arises in covenants and conveyances, that the designa-
tion of certain property operates to exclude all other property of
the same class from the effect of the instrument of conveyance,
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does not apply in this case. The conduct of the defendant, after
the receipt was given, effectually rebuts such presumption.

Then, if the receipt was a contract of sale, and the strictest doc-
trine of the rule was invoked, it would not be applicable to this
case, The risk of fire and thieves were not of the same class, and
the designation of one risk would afford no presumption that the
parties intended to exclude the other.

Howard ¢ Cleaves, for the defendant.

The conclusions of the court below, on matters of fact, are con-
clusive, and the exceptions to the four rulings embrace all that is
before this court.

The fifty barrels and two half-barrels in question ¢ had not been
delivered to and accepted by the defendant, at the time of the tak-
ing, May 9-10.” This fact is proved by the judge and is conclu-
sive.

The plaintiff retained the property and possession until removal.
The contract of sale was never executed. .

The rulings were correct.

1. The mackerel were to remain as the plaintiff claimed, at the
risk of the contemplated purchaser “as regards fire.” All other
risks were to remain upon the owner and prospective vender. The
receipt of May 1st establishes this on the principle that inelusio
unius exclusio est alterius.

2. The plaintiff is bound by the acts of his agent in the negotia-
tion, and by his receipt in furtherance of the sale.

3. The commencement of the suit against Merrow et als., was
an experiment for the benefit of the plaintiff as well as the defend-
ant. If anything should be realized therefrom, it would be for
future disposition.

4. The plaintiff never having sold or delivered the property in
question to defendant, and the latter never having received it, this
action cannot be maintained. Waldron v. Chase, 37 Maine, 414.

In that case there was an admitted sale and payment and de-
livery according to a custom proved. But not so in this case. And
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here was no proof that the delivery of a part was intended by the
parties to be a delivery for the whole. But the contrary was found
by the judge of the superior court to be the fact. Pratt v. Chase,
40 Me. 269. Dizon v. Yates, 5 Barn. & Ad. 313. Burney v.
Poyntz, 4 Barn. & Ad. 568. Simmons v. Swift, 5 B. & C. 857.
The terms of the receipt of May 1st show that it was not the
intention to make the contract of sale absolute and complete.

Arrreron, C. J. The plaintiff being the owner of one hundred
and seventy barrels and six half-barrels of mackerel, stored the
same in No. 10, Long wharf, a building belonging to D. T. Chase.

On April 80, 1868, D. T. Chase as agent for the plaintiff, who
resided in Baltimore, negotiated verbally with the defendant for
the sale of all said mackerel, being all the fish in said building, at a
specified price.

On May 1, 1868, the defendant paid D. T. Chase $600, and re-
ceived from him the following paper :

“ PorTLAND, May 1, 1868.
Received from Mr. E. G. Willard $600 on account of mackerel
in store No. 10, Long wharf, at the purchaser’s risk, as regards
fire. D. T. Cuasg.”

On May 2d, the defendant sent a cooper to the building where
the fish were stored, who examined each barrel, refilled with pickle
such as needed it, and found two barrels in which the fish had rust-
ed, which the plaintiff’s agent subsequently agreed to except from
the sale and which he carried away from the building in which they
were deposited. ,

On May 5th, the defendant sent an order on D. T. Chase for
four barrels, which were accordingly delivered.

On and before May 9th, the defendant had made payments to
the amount of $2,900 on account of the mackerel.

During the night, between May 9th and 10th, fifty barrels and
two half-barrels were taken from the store-house of D. T. Chase by
some persons then and ever since unknown.
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After this, and at different times, the remaining barrels have
been taken away by the defendant.

Upon whom does the loss of the fifty barrels and the two half-
barrels, which were stolen, fall ?

The evidence shows a perfected sale. The goods to be sold were
agreed upon. The purchaser removed a portion. He examined
and refilled with pickle the barrels as far as was necessary. This
involves the idea of possession. He paid the agent of the vender
a large portion of the price as agreed upon.

The plaintiff had nothing to do with store No. 10. He did not
own it. He merely stored the fish there. When sold they re-
mained there at the purchaser’s risk or at that of the depositary.
As between the depositary and the purchaser the risk of the fire
was assumed by the latter. So far as relates to the storage, D. T.
Chase was acting for himself, in guarding against the risk of fire,
not for the vender. Indeed the receipt presupposes a change of
title and that the fish had been sold and purchased. Nothing indi-
cates that either party intended that there should be any risk re-
maining on the vender in regard to the mackerel after somebody
else had purchased them.

After May 1st, the bailee or depositary of the vender became the
bailee or depositary of the vendee. .Hateh v. Lincoln, 12 Cush. 31.
Bryans v. Niz, 4 M. & W. 975. In Tuzwuth v. Moore, 9 Pick.
348, the property sold was with an innkeeper who had a lien upon
the same for keeping. The sale was made and the innkeeper was
notified by the seller and the purchaser of the sale, and was re-
quested by the latter to keep the ware on his account. ¢TIt is ob=
jected,” says Parker, C. J., ¢ that there was no delivery, and there
was none in point of form ; but if the contract of sale was bona fide
and for a valuable consideration, which we take to have been set-
tled by the jury, then if there was a symbolical delivery, or if the
plaintiff came to the possession in virtue of the contract, the prop-
erty passed, not only between vender and vendee, but against
everybody.” ¢ The law considers it a sufficient delivery by a ven-
der of a chattel to a purchaser, if he regards the holder of it to be a
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bailee if such purchaser and parties all assent.” Lane v. Sleeper,
18 N. H. 214.

“ When the terms of sale are agreed on, and the bargain is
struck, and everything the seller has to do with the goods is com-
plete, the contract of sale becomes absolute without actual payment
or delivery, and the property and the risk of accident to the goods
vest in the buyer.” 2 Kent’s Com. 92. All these elements are
found in this case, as fully existing prior to the time when the barrels
in controversy were stolen. Indeed, here, there was a removal
of part of the barrels, a part-payment, the assumption of control
over all, every requirement of the statute of frauds has been com-
plied with,—much more, then, shauld the risk of the loss be on the
purchaser, as between him and his vender.

Exceptions sustained.

Curring, KENT, BaRrROWS, and TarrEy, JJ., concurred.

Hosea I. Rosinson vs. WirLiam F. SAFrorD.

The right to set off one demand against another is wholly regulated by statute.

A claim in set-off, to be available, must be due and payable when the plaintiff’s
action was begun; and the fact that the plaintiff has assigned his property for
the benefit of his creditors, does not modify or change the rights of the par-
ties.

A mere liabilty as indorser, existing at the time when, but not discharged till
after the plaintiff commenced his action, is not allowable in set-off.

Otherwise, money received by the plaintiff for his authorized transfer of the de-
fendant’s shares of stock in a corporation prior to the commencement of the
action.
Also, for amount of drafts drawn by the defendant for the accommodation of the
plaintiff, and paid by the former prior to the commencement of the action.
Al'so, for amount paid by the defendant prior to the commencement of the action,
to redeem his shares of stock in a corporation, pledged by the plaintiff under
a power of attorney from the defendant, to a savings bank as collateral for
money loaned to the plaintiff.

Also, for items paid prior to the commencement of the action, for protest.
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ON REPORT.

AssuMPSIT on an account annexed showing a balance of $10,-
502.97. The defendant filed an account in set-off amounting to
$28,749.48, the first three items of which were credited in the
plaintiff’s account.

On the back of the writ was an indorsement of the following
tenor: “ This suit is commenced and prosecuted by and for the
benefit of John Rand, to whom the within claim was assigned by
said Robinson, on Jan. 4, 1867, under R. S., c. 70, for the benefit
of his creditors.” Writ, dated Oct. 17, 1867.

It was admitted that the plaintiff, on Jan. 4, 1867, made an as-
signment of all his property for the benefit of his creditors under
the statute, and that the defendant duly became a party thereto.

It appeared that on Jan. 4, 1867, the defendant owed the plain-
tiff $6,119.57 ; that prior to Jan. 4, 1867, the plaintiff had trans-
ferred for his own benefit, under a power of attorney from the de-
fendant, fifty shares of the defendant’s stock in the Portland Roll-
ing Mills, par value one hundred dollars each ; that this should have
been credited to the defendant when the plaintiff received the
money ; that on Nov. 19, 1866, the defendant indorsed the plain-
tiff’s note for $5,000, and paid it in June, 1868 ; that on Nov. 22,
1866, the plaintiff accepted two drafts drawn by the defendant
upon the plaintiff for $4,500 and $4,000 respectively, in favor of
Foster, Candler & Co., which were accommodation drafts loaned
to the plaintiff by the defendant as so much money, and paid by
the defendant in June, 1867 ; that on Oect. 1, 1866, the defendant
indorsed the plaintiff’s note for $2,000, which remains in Mer-
chants Bank unpaid ; that on May 22, 1866, the plaintiff gave his
note to the Portland Savings Bank for $7,500, and as collateral se-
curity therefor, the plaintiff, under a power of attorney from the
defendant, transferred one hundred shares of the Portland Com-
pany’s stock ; and that the defendant paid the plaintiff’s note to the
Portland Savings Bank to redeem his stock on Aug. 28, 1867. De-
fendant also paid protests on note and drafts paid by him.

After the evidence was all in, the case was withdrawn from the
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jury and submitted to the full court who were to determine the
balance of accounts as between Robinson’s assignee and the de-
fendant, and the amount (if any) on which the defendant is enti-
tled to a dividend from Robinson’s estate,—mno judgment to be ren-
dered against Robinson or his assignee. ‘

J. & E. M. Rand, for the plaintiff.

By the legitimate debits and credits, as they stood on Jan. 4,
1867, Safford was indebted to Robinson $6,119.57, which amount
the assignee claims. ‘

The first three items in the account in set-off are credited in
Robinson’s account, $590.

Fifty shares in Rolling Mill were not sold, but transferred as col-
lateral. Debt not paid by Safford.

Note of Nov. 19, 1866, not paid until June, 1868, not a valid
set-off against the assignee who takes matters as they stood on Jan.
4, 1867, or within three months after.

Drafts liable to same objection. Not paid until June, 1867.

Note to Savings Bank same. Not paid until Aug. 28, 1867.

None of the above claims existed against Robinson when he
made the assignment, or within the three months allowed to cred-
itors to become parties to it.

Mere contingent claims. There is no provision in assignment
statute for proving contingent claims, as in case of insolvent estates
under administration. And no occasion for siich, as claims not
provable against the estate are valid against the debtor and his fu-
ture earnings.

The claims filed in set-off are valid against Robinson, notwith-
standing the assignment, and Safford’s signature to it, but are not
available against the claim of the assignee.

The assignee is entitled to judgment for $6,119.57, and interest.

:

Shepley & Strout, for the defendant.
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Dickersox, J.  On the 4th day of January, 1867, the plaintiff
made an assignment of all his property for the benefit of all his
creditors, under the statutes of this State, and the defendant duly
became a party thereto. On account of the conflicting claims of
the creditors, the assignee brings this action to obtain an adjudica-
tion upon the state of the accounts as between the defendant and
himself as assignee of the plaintiff.

The plaintiff testifies, and the assignee claims, that as the ac-
counts stood Jan. 4, 1867, the defendant was indebted to the plain-
tiff in the sum of $6,119.57. The defendant files his account in
set-off in the sum of $28,159.40 over and above the amount cred-
ited to him in the plaintiff’s account ; and the question presented is
what items, if any, in the defendant’s account in set-off the es-
tate of the plaintiff, in the hands of the assignee, is legally charge-
able with.

The right to set off one demand against another, in this State, is
wholly regulated by statute. Call v. Chapman, 25 Me. 128. A
claim to be available, in set-off, must be due and payable at the
time of the commencement of the plaintiff’s action. A mere lia-
bility of the defendant for the plaintiff, existing at the time, but not
satisfied by the former till after the commencement of the suit, can-
not be allowed in set-off. Houghton v. Houghton, 87 Me. 72.

While it might be desirable for the assignee to have a general
adjudication upon the whole subject of the pecuniary relations be-
tween the assigner and the defendant, it is only competent for the
court to decide the single question presented in this action; to do
this the court has only to apply the law of set-off, as above stated,
to the facts in the case. The fact that there has been an assign-
ment for the benefit of creditors does not modify or change the
rights of the parties under the statute authorizing a set off of mu-
tual claims.  The plaintiff gains no advantage, in this respect, nor
does the defendant lose any of his rights on this account.

No question arises with respect to the first three items in the de-
fendant’s account, amounting to $590.

The charge of Dec. 13, 1866,—* fifty shares stock Rolling Mills,
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$5,000,” accrued prior to the assignment. This stock was sold by
the plaintiff under a power of attorney from the defendant, the
amount charged was received by him and he testifies that this sum
should have been credited to the defendant at the time of the sale
of the stock. This charge is a proper item to be allowed in set-off.

The sum of $5,000, paid by the defendant as indorser of the |
plaintiff’s note of Nov. 19, 1866, was not paid till June, 1868, sev-
eral months after this action was commenced, and is not allowable
in set-off against the plaintiff’s claim in this action. The liability
was a contingent one, and no actual indebtedness had accrued to
the defendant prior to the commencement of this suit.

The drafts drawn on Foster, Candler & Co., by the defendant
for the accommodation of the plaintiff, amounting to $8,500, are
placed on a different footing from the last item considered. In
these cases, though the defendant’s liability was originally contin-
gent, it had ripened into an absolute claim against the plaintiff' be-
fore the commencement of this suit, by reason of the defendant’s
paying the drafts. It is clear that the statute of set-off allows such
claims to be filed.

The plaintiff’s note of Oct. 1, 1866, for $2,000, indorsed by the
defendant, had not been paid by him when this suit was brought ;
and that item in the defendant’s account cannot be properly filed in
set-off in this action.

Under his power of attorney from the defendant, the plaintiff
pledged one hundred shares of the Portland Company stock to the
Portland Savings Bank, on May 26, 1866, as security for his note
of $7,500 upon which he obtained that sum. In order to get pos-
session of his stock the defendant was obliged to pay the plaintiff’s
note, amounting to $7,653, on the 26th Aug., 1866. This item
must be allowed in set-off in accordance with the principles before
stated. The two items paid for protest, amounting to $4.63, should
also be allowed.

In accordance with the foregoing statement, the amount to be al-
lowed in set-off is ($21,747.63) twenty-one thousand seven hun-
dred and forty-seven dollars and sixty-three cents. From this sum
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there is to be deducted the plaintiff’s claim of $6,119.57, leaving a
balance due the defendant of fifteen thousand six hundred and
twenty-eight dollars and six cents; and this is the amount on which
the defendant is entitled to a dividend from the plaintiff’s estate, so
far as that question can be determined in this action.

Arpreron, C. J.; Curring, Daxrorrh, and TarLEY, JJ., con-
curred.

Rosert O. FuLLer & another vs. Joun S. MiLrer & another.

To maintain assumpsit for goods sold and delivered against two defendants, the
plaintiff must show a joint promise by the defendants.

Proof that the goods were delivered upon the credit of one of the defendants as
original promisor is not sufficient to bind both.

Ox Exceerions to the ruling of Goddard, J., of the superior
court in and for the county of Cumberland.

The action was tried by the judge without the intervention of a
Jjury, subject to exceptions.

Before the trial the defendant’s attorney withdrew his appear-
ance for B. B. Miller, one of the defendants, who was thereupon
defaulted. The exceptions recite :

“It was proved that the plaintiffs, on Sept. 80, 1868, by their
agent, Elliott, sold the quantity of tin mentioned in the writ, of the
value of $375.07 ; that it was received on the next day by B. B.
Miller, then a tin-roofer, and by him used; and that early in
November payment was demanded of B. B. Miller, but nothing paid.

“The judge found, as matter of fact, that it was also proved
that the defendant, John S. Miller, father of B. B. Miller, being in
the latter’s shop on Sept. 30, 1868, promised the plaintiff’s agent,
then present, that if they would send the tin to B. B. Miller, he,
John 8. Miller, would see them paid in thirty days; and that after
the expiration of the thirty days after said tin had been - delivered
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to B. B. Miller upon the strength of said promise, the plaintiffs first
demanded payment of B. B. Miller, and soon after and before suit,
of John S. Miller.

¢ And, further, that the tin was delivered to B. B. Miller on the
credit of John S. Miller as an original promisor.”

The judge ruled as matter of law that,

I. The defendant not having pleaded the statute of frauds, can-
not avail himself thereof in defense ;

II. That, independent. of the pleadings, the foregoing promise of
John S. Miller is not within the statute of frauds; and

III. That John S. Miller is liable to the plaintiffs for the price of
the tin and interest from the date of the writ.

To all the rulings in law the defendant alleged exceptions.

J. 0. Donnell, for the defendant, J. S. Miller. -

Davis § Drummond, for the plaintiffs.

Arrrerox, C. J.  This is an action of assumpsit for goods sold
and delivered the defendants. To maintain it the plaintiffs must
show a joint promise.

The presiding justice found that the goods were sold and delivered
upon the credit of John S. Miller as original promisor. He does
not find a joint promise nor facts from which a joint promise could
be inferred. Indeed, the finding that the goods were delivered
upon the credit of John S. Miller as original promisor, impliedly
negatives liability on the part of any one else. Under the facts as
found, John S. Miller alone is liable. Eaceptions sustained.

Currine, KeEnt, Warron, and Dickersox, JJ., concurred.

VOL. LVII. 12
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Crarres McLaveHLIN & others vs. ATLANTIC MUTUAL
InsuraNcE COMPANY.

The body of a poliey on a cargo of molasses provided that the company were
“not liable for leakage on molasses . . . unless occasioned by stranding or col-
lision.” The margin contained the following memoranda: “ On molasses . . . if
by shifting of cargo owing to stress of weather, any casks become stove or
broken, and the staves started by each other, so as to lose their entire con-
tents, and the same amount to fifteen per cent on the quantity laden (being
five per cent over ordinary leakage), the said excess of five per cent or over
on the quantity shipped to be paid for by the company; but this company not
liable for leakage arising from causes other than as above mentioned.” Held,
(1) That the company were not liable for any loss by leakage unless occasioned
by stranding; nor (2) For any loss by shifting of the cargo unless it amounts
to fifteen per cent of the whole quantity laden.

Such memoranda upon the margin of a policy are a part of the contract of in-
surance,

ON FACTS AGREED.

AssumpsiT on a policy of insurance upon a cargo of molasses and
sugar.

The terms of the policy sufficiently appear in the opinion.

The brig, named in the policy, sailed from Matanzas for Port-
land, on the 19th of Feb., 1866, with a cargo of molasses and
sugar, consisting of 406 hhds., eighty-seven tierces and six barrels.
On the voyage she experienced heavy weather, and there was a
loss over and above the usual allowance of ten per cent for ordinary
leakage of four thousand four hundred and seventeen gallons of
molasses, which was from leakage caused by the perils of the sea.
The sufficiency of the formal proof of the loss was not questioned.
So much of the port-warden’s certificate as is essential is as fol-
lows:

« Having duly examined and surveyed the storage of the follow-
ing goods, viz.: 2 hhds., empty, shifted; 2 hhds., empty, leakage ;
2 tierces, empty, shifted ; 2 tierces, half out, leakage ; 1 bbl., empty,
leakage ; 2 tierces, half out, leakage,—declare that the damage done
to the aforesaid cargo of molasses, stated as above, is in conse-
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quence of heavy gales, and straining of casks, and leakage on her
passage from Cuba to Portland.” The cargo was well stored and
bedded.”

The gauger’s certificate show 32 hhds. and 9 tierces empty.

The court to enter judgment according to the legal rights of the
parties.

J. ¢ E. M. Rond, for the plaintiffs.

The case finds the loss of 11,122 gallons out of a cargo of 67,-
057 gallons ; and that the 4,417 gallons, over and above the ten per
cent for ordinary leakage, was  caused by the perils of the sea.”
The defendants insured against the perils of the sea.

The clause in the body of the policy in regard to leakage refers
only to ordinary leakage. To apply it to leakage caused by the
perils of the sea, would be inconsistent with the nature and object
of the contract itself.

Indeed, the loss of the 4,417 gallons can with no propriety be
called a loss by leakage. It is a loss by perils of seas.

By the general terms of the body of the policy the defendants
are liable for the loss over the ten per cent. If the marginal clause
was intended to, or does upon a proper construction, exonerate the
defendants from losses caused by perils of seas, then it should be
disregarded as being utterly at variance with the nature, object,
and terms of the body of the contract. Few losses could occur
which could meet the exact words of this contract.

An utter rejection of the clause is not necessary. It is to be
construed in connection with the body of the policy and its ohject
and purpose, which were to protect the insured against losses caused
by perils of seas; and that it shall receive such construction as will
reasonably uphold, and not unreasonably destroy the policy. The
principal object of the clause appears to have been to exonerate
the defendants from losses less than fifteen per cent on liquids.
This limits, but does not destroy the contract in the body of the pol-
icy, and may reasonably be allowed to have its proper effect,

The clause should be construed to mean that upon molasses and
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other liquids, if by the perils of the seas a loss of fifteen per cent
occurs, the excess over ten per cent will be paid by the company.

Davis § Drummond, for the defendants.

1. The memorandum clause in a policy of insurance, like the
body of the instrument, is the language of the underwriter. If am-
biguous, it is to be construed most strongly against him but if not
ambiguous, it is to have its usual interpretation and force, as a sub-
stantive part of the contract.

The words are to be so construed as to serve the intention, and
not so as to defeat it. Palmer v. Warren Ins. Co., 1 Story, 360.

2. The object of the memorandum clause is to protect the un-
derwriter from any partial loss on articles that are peculiarly liable
to decay, waste, or become damaged from causes other than perils
of the seas, where it would be difficult to determine the actual
cause; or if several causes combined to apportion the damage.
Hugyg v. Augusta Ins. Co. T How. 595.

3. Tn accordance with this principle, in all cases of partial loss of
the memorandum articles, unless the case is fairly within the stipu-
lations of the memorandum, though the loss was caused solely by
the perils of the seas, the underwriters have been held not to be
liable. Ellery v. Merchants Ins. (., 8 Pick. 46. No loss on salt,
grains, hides, fish, &c., unless seven per cent, “and happens by
stranding or bilging.” Lake v. Columbus Ins. Co., 13 Ohio, 48.
No loss on grain, unless by ¢ stranding.”

It should be noticed that the memorandum incorporated into the
body of the policy excludes this loss.

Therefore, unless the additional memorandum in the margin
affirmatively embraces this case, the plaintiff cannot recover. The
question is not, is it excluded ? but, is it included in the marginal
clause ? Most clearly it is not.

TapLEY, J. This is an action of assumpsit upon a policy of
insurance, issued upon a cargo of molasses and sugar.

« There was a loss, over and above the usual allowance of ten
per cent for ordinary leakage, of 4,417 gallons of molasses, which
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loss was occasioned by the perils of the seas.” In the body of the
policy it is provided that the company shall “mnot be liable for
leakage on molasses, or other liquids, unless occasioned by strand-
ing, or collision with another vessel.”

Upon the margin of the policy it is provided, that, * On molasses
and other liquids, if by shifting of cargo, owing to stress of weather,
any casks become stove or broken, and the staves started by each
other, so as to lose their entire contents, and the same amounts to
fifteen per cent on the quantity laden (being five per cent over
ordinary leakage), the said excess of five per cent or over, on the
quantity shipped, te be paid for by the company ; but this company
not to be liable for leakage from causes other than those above
mentioned.”

These memoranda are parts of the contract of insurance, and are
alike binding, whether found in the body of the policy or upon its
margin.

It will be seen that the liability of the company for leakage of
molasses, is limited to that occasioned by stranding, collision, and
shifting of cargo by stress of weather. That arising from shifting
of cargo 1s subject to another condition, viz., that it is such as
occasioned a loss of the entire contents of the casks stove, and to
an extent equal to fifteen per cent of the whole amount laden.

Upon a careful consideration of the whole contract, we find its
legal effect the same as if it had been expressed in these terms:
“ Not liable for leakage on molasses, or other liquids, unless occa-
sioned by stranding, or collision with another vessel ; provided, how-
ever, if by shifting of the cargo, owing to stress of weather, any
casks become broken and the staves started by each other so as to
lose the entire contents of such casks, and such loss amounts to
fifteen per cent of the whole quantity laden, the company will be
liable for so much as shall be thus lost, over and above ten per cent
of the quantity laden.”

By recurring to the bill of lading, it will be found there were
laden on board 406 hogsheads and eighty-seven tierces of molasses,
of which, it appears by the certificate of the port-warden and sur-
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veyor, two hogsheads and two tierces lost their entire contents by
shifting, the other losses being leakage merely, and in but a single
instance reaching the ¢ entire contents” of the cask.

The loss occasioned by shifting being less than fifteen per cent
of the quantity laden, the defendants are not liable therefor, and
there must be Judgment for the defendants.

Curring, Kent, DickErsoN, and Daxrorta, JJ., concurred.

Grorcge KnigHT vs. Scort DYER.

Two deeds, executed and delivered at the same time by the same grantor to dif-
ferent grantees, one conveying one parcel of real estate with an easement in
another parcel, and the other deed conveying the latter parcel but reserving
the easement, are to be construed together.

A party claiming an easement in land without right, acquires the right by a deed
of confirmation from the owner in which he ‘‘ confirms, acknowledges, and
grants ” the easement to be used by the grantee, his heirs and assigns, ¢ with~
out denial, obstruction, or hinderance.”

Though a deed of land with an unrecorded bond of defeasance constitutes a
mortgage as between the parties, yet as to the public without notice, the
grantor is as of record, the owner of the fee.

‘When such owner conveys an easement in the premises, even without considera-
tion, and his grantee conveys it to a third person for a valuable consideration,
the grantees having no knowledge of the bond of defeasance, the last grantor
acquires such title as the record gives him.

ON REPORT.

Case for the obstruction of a way across the defendant’s farm,
which the plaintiff claimed the right to use.

The facts upon which the decision is based are sufficiently stated
in the opinion.

Davis § Drummond, for the plaintiff.

J. D. § F. Fessenden, for the defendant.
The deed of John Trundy expressly describes the cove to which
the plaintiff has his right of way ; as the deeds under which both
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parties claim constitute but one transaction, they must be construed
together. And as the way reserved in the John Trundy deed is not
the one obstructed by the defendant, the plaintiff cannot complain,
unless he acquired rights under the deed from Jordan to Keazer.

But that was merely a deed of confirmation confirming what
rights Keazer already had. As he had no rights to the way in
question, he acquired none by that deed.

_Again, Jordan was only mortgagee. Holding in trust and con-
veying without consideration, nothing passed by his deed. As to
all but Jordan, Trundy was the owner of the fee.

ArprroN, C. J. In 1840, William Trundy, the elder, owned
both the plaintiff’s and defendant’s farms. The plaintiff’s farm
was on the highway. The defendant’s on the sea-shore. Other '
farms were between these two, over which there was a road lead-
ing from one to the other and over the lower farm to the sea-shore.
There were three coves on the defendant’s farm, named Carty’s
cove, Fore cove, and Back cove.

On 11th June, 1840, William Trundy, senior, conveyed the
plaintiff’s farm to his son William, and with it * the privilege at all
times of taking from the cove at my lower place, called Carty’s
cove, sea-dressing, such as may be brought into said cove from time
to time by the sea, together with the privilege of passing and re-
passing with teams and carts or otherwise to and from said cove on
the road through said land as it is now travelled.”

On the same day, Trundy, senior, conveyed to his son John the
lower farm * beginning at the north-east corner of John Johnson’s
land, thence by said land to the sea at a cove called Carty’s cove,
thence by the sea to John Peable’s land, thence by said Peable’s
land to the first-mentioned bounds containing twenty-two acres
more or less,—expressly reserving a privilege at all times of pass-
ing with teams or carts or otherwise to and from said cove and tak-
ing therefrom such sea-dressing as may from time to time be brought
into said cove by the seas, which privilege has already been con-
veyed by me to my son William.”
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These deeds were executed and delivered at the same time.
They are to be construed together. The ¢ said cove ” in the deed
to John Trundy refers to Carty’s cove. It can refer to no other.
The deed to William Trundy expressly refers to Carty’s cove. We
think the fair and obvious construction of both deeds leads to the
unavoidable conclusion that the right to take sea-weed was reserved
in Carty’s cove.

But it seems that Fore cove was sometimes called Carty’s cove, and
the plaintiff’s grantor claimed the right to take sea-weed in that cove.

A dispute having thus arisen, Rufus Jordan, 2d, having the title
to the farm deeded to John Trundy, gave, on 8d December, 1854,
a deed to Reuben Keazer, who then owned the William Trundy,
jr., farm, on the following terms: ¢ Whereas, John Trundy, of
Cape Elizabeth, in the county of Cumberland, conveyed to one
Rufas Jordan, 2d, a tract of land in said Cape Elizabeth, lying on
the sea-shore, and including a cove on the easterly side of said lot
to which a road has for many years led across said land and trav-
eled for the purpose of getting dressing among other things, which
flows in from the sea; and whereas, Reuben Keazer, of said Cape
Elizabeth, owns a parcel of land near the above which heretofore
had the privilege connected with it for the owner to pass over the
road aforesaid for the purpose of getting dressing.

Now I, the said Rufus Jordan, 2d, for the purpose of removing
all doubt in regard to the right of said Keazer to use the road
aforesaid, do hereby ratify, confirm, and acknowledge and grant
unto the said Keazer, his heirs and assigns, in common with my-
self, my heirs and assigns, and no other persons, the sole right and
privilege to pass and repass for himself, his servants and teams, over
the road traveled as aforesaid across my said land for the purpose
of taking and removing from said cove to which said road leads,
the dressing which may flow into the same from the sea, without
denial, obstruction, or hinderance,” &c.

This gives the right to take sea-weed from the cove and to pass
over the road obstructed by the defendant. It grants the right to
pass and repass without denial, obstruction, or hinderance.
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It is argued that this is simply a deed of confirmation, and that
it could only confirm what had been previously granted, but that it
could not enlarge the rights of the grantee. But Lord Coke says,
““a confirmation is a conveyance of an estate or right in esse where-
by a voidable estate is made sure and unavoidable; or where a
particular estate is increased.”

But here is not merely a confirmation, but there is a grant and a
right to pass and repass over a designated road ¢ without denial,
obstruction, or hinderance.” ¢And here is to bee observed,” says
Lord Coke, “ that some words are large and have a generall ex-
tent, and some have a proper and particular application. The for-
mer sort.may contain the latter; as dedt or consessi, may amount to
a grant, a payment, a gift, a release, a confirmation, a surrender,
&c., and it is the election to use to which of these purposes he will.”
Co. Lit. 301 b.

But it is said that Jordan, at the date of the deed, was only
mortgagee, and that the mortgage was paid at the maturity of the
note, to secure which it was given.

Although Jordan had, at the date of the deed to Keazer, the
record title to the John Trundy farm, it seems that he had given a
bond of even date with the deed of Trundy to him to re-con-
vey the premises to him upon repayment of the amount loaned
at maturity. It does not appear that the bond was recorded. It
does not appear that the deed to Jordan was recorded. The amount
due was seasonably paid, and there was no forfeiture of the bond.
But the deed from Jordan to Keazer was executed and recorded
before the payment and before the release from Jordan to Trundy.
As between Trundy and Jordan, this transaction constituted a
mortgage. As to the public, so far as was disclosed by the record,
Jordan had an estate in fee.

Both Keazer and the plaintiff testify that they were ignorant of
any right of John Trundy to redeem. The plaintiff then is to be
regarded as a bona fide purchaser, and is entitled to hold such title
as the record gives him.

"On the third of April, 1856, Reuben Keazer conveyed to the
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plaintiff the William Trundy farm, using the following words in
relation to the right to pass and repass for the purpose of obtaining
sea-weed : ¢ Also the privilege of taking at all times from the cove
where the road leads to the sea across said Trundy’s farm, sea-
dressing, such as may be brought into said cove from time to time
by the seas, together with the privilege of passing and repassing
with teams or carts, or otherwise, to and from said cove into the
road as it is now traveled across the Trundy farm,—meaning and
intending to convey all the premises, rights, and privileges which
are conveyed to me by William Trundy’s deed, dated October 6,
1861, recorded in the Cumberland registry book 232, p. 541, to
which for any further particulars reference is hereby made. By the
privilege above conveyed, I intend only to convey what was con-
firmed to me by deed from Rufus Jordan, 2d, dated December 3,
1854.”

By this deed the plaintiff acquired the right to pass over the
road obstructed by the defendant. It matters not that Keazer paid
nothing for the deed of Jordan to him. The plaintiff is entitled to
hold what the record gives him. His grantor acquired from Jor-
dan, while the fee as of record was in him, the right to pass and
repass. ‘That right he conveyed to the plaintiff, and the defendant
has prevented his exercising it. Judgment for plaintiff.

CurtiNg, DickErsoN, BaARrows, DaxrortH, and TarLEy, JJ.,
concurred.

Wittiam H. BaxTter vs. Ervin R. Ernis & another.

The indorsee of a negotiable promissory note given for intoxicating liquors sold
in violation of law, is presumed to be the ‘“ holder ” thereof “for a valuable
consideration and without notice of the illegality of the contract.”

The payee is a competent witness to overcome that presumption,

In an action by the indorsee against the makers of such a note, the makers are
not competent witness to prove its illegal inception until notice of such illegal-
ity or its equivalent is brought home to the plaintiff,
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The declarations of the payee are not admissible to prove himself the holder af-
ter its maturity, unless it affirmatively appears that he held the note when he
made the declarations.*

ON REPORT.

AssumpsiT on a negotiable promissory note, dated February 18,
1866, signed by Ervin R. Ellis and W. K. Bickford, promising that
“on the first day of August, after date, as copartners” * to pay to
the order of Isaac Barnum, two hundred and fifty dollars, value
received.” The note was indorsed by the payee.

Isaac Barnum (payee), called by the defendants, testified sub-
stantially, that some time after the great fire of July 4, and before
August 1, 1866, he sold the note to the plaintiff,’taking the latter’s
check for $230, which he has never collected ; that the note origi-
nated from a sale of the witness’s victualing stock and trade, in-
cluding about $1,000 worth of intoxicating liquors, of American
manufacture, such as are usually kept in restaurants, to the defend-
ants ; that defendants paid part money, and the remainder in two
notes amounting to $1,300 or $1,400; that when they becanre due
they were sued, and a settlement took place in which the witness
received two notes of the same amount, one of which is the note in
suit; that witness did not inform the plaintiff concerning the con-
sideration of the note.

W. K. Bickford (one of the defendants), called by the defend-
ants, testified concerning the origin of the note in suit, substan-
tially as Barnum testified ; that witness conversed with Barnum
after the note became due and payable, when Barnum told witness
that he (Barnum) then held the note, after August 1, 1866.

The plaintiff seasonably objected to all testimony from either
Barnum or Bickford tending to impeach the note as given for an
illegal consideration, and to all Bickford’s evidence relative to Bar-
num’s declarations.

Thereupon the case was withdrawn from the jury and submitted

* Even then they would seem to be immaterial, See Field v. Tibbetts, on a sub-
sequent page of this volume.
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on report to the full court, who were to enter such judgment as
the law and facts found by them from the legal evidence may
require.

W. L. Putnam, for the plaintiff.

Deane § Verrill, for the defendants, cited Spring v. Lovitt, 11
Pick. 417; Sylvester v. Crapo, 15 Pick. 92; Harris v. Brooks, 21
Pick. 195; Buck v. Appleton, 14 Maine, 284 ; Woodman v. Church-
all, 52 Maine, 58 ; also, Greenl. on Evid., § 885; Thayer v. Cross-
man, 1 Met. 416, and cases infra. Laws of 1838, c. 33, § 2T.
Huay v. Parker, 55 Maine, 855.

DawrortH, J. The provisions of ch. 83, § 27, Pub. Laws of
1858, do not ¢ extend to negotiable paper in the hands of any hold-
er for a valuable consideration, and without notice of the illegality
of the contract.” From this limitation in the act referred to, it
follows that negotiable paper given for intoxicating liquors, in the
hands of an indorsee, is subject to the same principles of law as are
applicable to any other negotiable paper to which there is a defense
in the hands of the payee.

The indorsee is presumed to be an innocent holder for value un-
til the contrary is proved, or fraud or illegality in the consideration
is shown. In the case at bar, Barnum and Bickford being parties
to the note, are not competent witnesses to prove its illegal origin,
until notice of that illegality, or its equivalent is brought home to
the plaintiff.  Thayer v. Crossman, 1 Met. 416. Without their
testimony there is no proof as to the origin of the note. The bur-
den of proof, then, is upon the defendant to show that plaintiff is
not an innocent holder for value. For this purpose, Barnum is a
competent witness; but his declarations as testified to by Bickford,
that he sold the note after it was payable, must be excluded, as it
does not appear that at the time they were made hz had the note
in his possession. If he is to be believed, the plaintiff is an inno-
cent holder. If he is not to be believed, as contended by defend-
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ant’s counsel, then there is no testimony upon this point, and he is
entitled to the presumption of law in his favor.
Judgment for plaintiff for the
amount due upon the note.

Avprpreron, C. J.; Warron, DickersoN, and BarRrRows, Jd.,
concurred.

Juiza F. CoLLEY vs. INHABITANTS OF W ESTBROOK.

There is no rule of law prescribing for what length of time the continuance of an
open visible defect in a highway shall constitute notice of its existence.

An instruction that if the jury should find a legal defect, and that it was open
and visible during the whole of a certain month, that such fact would consti-
tute sufficient notice, is erroneous.

ON EXCEPTIONS to the ruling of GopparD, J., of the superior
court for the county of Cumberland.

CasE for an injury caused on the evening of December 24, 1868,
at the foot of Graves’ Hill, in Westbrook, by being thrown from a
sleigh by the covering stones of a culvert across a highway leading
to the city of Portland.

It appeared that the earth had worn and washed away from the
lower side of the covering-stones, leaving them from four to six
and one-half inches above the snow, and the snow two and one-.
half inches deep.

There was much testimony tending to show the defective condi-
tion of the way.

There was testimony, also, that the way was repaired October
6, and that the rains in October washed out the repairs.

The judge instructed the jury, inter alia, ¢ that actual notice is

» not required in all cases. If the defect has existed so long that
citizens must be presumed to have known its existence, that notice
is sufficient. Open and visible defects, such as could be prevented
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by common and ordinary diligence, towns are by law bound to no-
tice and guard against. Chapter 154, of the public laws of 1868,
provides that *It shall be the duty of . .. highway surveyors of
towns, to go over their several highway districts, or cause it to be
done by others, in the months of April, May, June, August, Sep--
tember, October, and November, in each year, and remove the
loose obstructions to the public travel, and repair such defects as
may occur from time to time, rendering travel dangerous, or give
notice of such defect to the municipal officers of the town.”

And if you find that the defect which occasioned the injury was
open and visible during the whole month of N ovember, I instruct
you that that fact is sufficient notice, even though actual notice to
the town is not proved.

If you find a legal defect, and that it was open and visible dur-
ing the whole month of November, I instruct you that that fact
constitutes sufficient notice.

To these instructions the defendant alleged exceptions.

N. Webb, in support of the exceptions, cited Bradbury v. Fal-
“mouth, 18 Maine, 65 ; Bragg v. Bangor, 51 Maine, 539; Winn v.
Lowell, 1 Allen, 178.

Shepley 4 Strout, for the plaintiff.

The statute makes it the duty of the surveyor of highways to
take notice of the defects in the highways, and give mnotice to mu-
‘nicipal officers. Pub. Laws of 1868, c. 154. The law presumes
the surveyor did his duty. The town is estopped to deny it.

The town had notice prior to October 6, when the repairs were
made. But repairs were not thorough, and did not remedy the
defect. Horton v. Ipswich, 12 Cush. 488. Stinson v. Gardiner,
42 Maine, 248.

The instruction goes no further than Bragyg v. Bangor, 51 Maine,
533. In that case the defect was hidden; in this, open, palpable,
potent, obvious. )

The judge ruled, “ that if the defect had existed so long that citi-
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zens must be presumed to have known its existence, that notice is
sufficient.”

It is evident that the defendants had notice, and if the ruling
was wrong, a new trial will not benefit them. A different verdict
could not have been found under correct instructions. Noyes v.
Shepherd, 30 Maine, 178.  Copeland v. Copeland, 25 Maine,
525.

Instruction was not erroneous. Savage v. Bangor, 40 Maine,
176. Reed v. Northfield, 3 Pick. 94. Bragg v. Bangor, 51 Maine,
533. Pub. Laws of 1868, c. 154. Drury v. Worcester, 21 Pick.
44,

Arpreron, C. J. This is an action on the case against the
defendant town, for an injury occasioned by a defect in an highway,
which they were bound to keep in repair.

To entitle the plaintiff to recover, notice to the town of the
defect must be proved. It may be proved directly or inferentially.
It may be proved by actual notice to one of the inhabitants, or
facts and circumstances may be shown, from which notice may be
inferred. But the inference is not of law, but of fact. It is one
for the jury to draw.

The presiding justice instructed the jury that if they found that
the defect, which occasioned the injury, was open and visible dur-
ing the whole month of November, that that fact was sufficient
notice, though actual notice was not proved, and that if they found
a legal defect, and that it was open and visible during the whole
month of November, that that fact constituted sufficient notice.

There is no rule of law prescribing for what length of time the
continuance of a defect shall constitute notice of its existence.
There is no presumption of law on the subject. Whether there
was a defect, the length of time it had continued, and whether
from its continuance, notice to the town of its existence could be
inferred, were alike questions to be determined by the jury, and not
by the court. The ruling of the presiding justice was erroneous,
in withdrawing from the jury one of the very questions which it
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was their province to determine, and in determining it for them,
instead of submitting it to their decision.  Faceptions sustained.

Curting, Warron, DickersoN, Barrows, and DaNFoRTH,
JJ., concurred.

TarrEY, J., dissented, and submitted his views as follows:

This is an action against the defendant town, to recover for
injuries sustained by reason of a defect in ome of its highways.
The case is before us on a motion to set aside the verdict, as
against- the evidence, and because of alleged excessive damages ;
exceptions also were taken to instructions given by the presiding
judge, in his charge to the jury.

The cause was tried before the superior court of the county of
Cumberland. Upon a careful examination of the evidence as it
appears upon paper, we are not led to the conclusion that the mo-
tion should be sustained for either cause. Whether the way was
or not defective, and the amount of injuries sustained were matters
of fact for the determination of the jury, we cannot substitute our
Jjudgment for theirs, if it were admitted to be different; their con-
clusions upon these questions should not be disturbed, unless the
case presents evidences of clear injustice being done by some
erroneous course of proceeding by the jury.

There is more difficulty concerning the i*ulings of the court in
matters of law, and if it clearly appeared that the instructions were
understood according to their strict, literal import, we think the
exceptions would have been well taken.

The matter complained of relates to the law appertaining to
notice, and when the instructions upon this point are all taken and
considered together, with the illustrations given, we are not satis-
fied the jury were misled by what may be found to have been an
incorrect form of expression, in one or two instances. In order to
Jjustify setting aside a verdict rendered in a trial occupying so much
time of the parties and the court, as this case did, it should clearly
appear there has been in fact a mistrial, an erroneous apprehension
of the law of the case, by which the excepting party has been
injured.
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The presiding jndge gave certain instructions upon this point.
which were unexceptionable, and gave the law clearly and distinctly,
In the course of his remarks he said to the jury, “Did the town
have reasonable notice of the deficiency in question? This is
distinctly denied by defendants, and therefore must be proved by
plaintiff. ... The law authorizing a private suit like this requires
proof of reasonable notice to the town of the defect or want of re-
pair. It is therefore an essential and indispensable element in de-
termining the liability. ... It is enough if the town have such
notice of the exact condition of the road. . . .. Of the facts tending
to show notice, or to negative notice to the town, you are the ex-
clusive judges.” These are expressions which the Jury could not
misapprehend. They state repeatedly the necessity of notice, and
that it is indispensable in this class of cases.

At a later period in the charge, and for aught that appears, fol-
lowing immediately these instructions, came the exceptionable phra-
ses and expressions, which it is claimed entitle the defendants to a
new trial.

The first we notice is in these words, “ And I further instruct
you, that actual notice is not in all cases required. If the defect
has existed so long that citizens must be presumed to have known
its existence, that notice is sufficient.”

This is objected to as dispensing with notice in certain cases, and
inconsistent with the majority opinion in the case of Braggv. Ban-
gor, 51 Maine, 532.

The proposition and illustration taken together, I think, do not
convey the idea that actual notice is dispensed with. The sum
of this instruction is this, ¢ actual notice is not in all cases required,
that is to say, if the defect has existed so long that citizens must be
presumed to have known its existence, that notice is sufficient.”
This instruction proceeds upon the ground of notice being required,
and states that if' such circumstances are shown, as raises the pre-
sumption that citizens knew of its existence, that is sufficient notice.
Not that notice is not required, but that such facts furnish sufficient
evidence of its existence. This, it must be remembered, followed

VOL. LVIL 13
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immediately after explicit instructions that notice was necessary and
indispensable.

VStrictly speaking, this instruction relates to the proof of notice,
and states the law in the identical language used by this court in
the case of Savage v. Bangor, 40 Maine, 171. T think this in-
struction did not mislead the jury. The illustration used in it gave
the leading and controlling idea to the jury, and qualified the first
sentence. The term *actual notice ” was used as indicating a no-
tice proved by a citizen who actually saw the defect in contradistine-
tion of a notice proved by inference from circumstances. It is the
same identical form of expression used by Justice Tenney in the
case of Savage v. Bangor, 40 Maine, 171.

The next instruction was upon the same subject-matter following
up the idea that motice may be inferred from circumstances, and
need not be proved by the person who actually saw it.

In this instruction the judge said, ¢ and if you find that the de-
fect which occasioned the injury was open and visible during the
whole month of November, I instruct you that that fact is sufficient
notice even though actual notice to the town is not proved. If you
find a legal-defect, and that it was open and visible during the
whole month of November, I instruct you that that fact is sufficient
notice, and I am prepared to go further in my instructions upon
this point if counsel deem it necessary.” I think the idea de-
signed to be conveyed was  that that fact was sufficient ”” evidence
of “notice.” This is consistent with all that had preceded it and
stated in pursuing the statement of the proofs of notice. There
would be no propriety in saying such fact would be notice of itself.
That proposition would have been stated by saying that ¢ when
such circumstances are proved, no notice is necessary.” What
would be notice, and what would be reasonable notice, had before
been discussed and stated by the judge. The evidences of notice
were the particular matter under discussion in the latter instructions,
and if the facts stated were such as would warrant a finding of no-
tice, the verdict should not for that cause be set aside.

Looking at the evidence in the case, I think there can be no
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reasonable doubt that the defendants did have reasonable notice of
the defect, if it was open and visible through the whole month of
November.” Whether it was or not thus open and visible was a
question for the jury. If it was, I think they might well find a
notice, if it was not, the instruction became immaterial and inap-
plicable in the case. ' -

In view of all the facts shown by the evidence in the case, I
think that if the way was defective, substantial justice has been
done between the parties. An apparently full, fair, and exhaustive
trial has been had, and twelve men have concurred in the finding,
and although we may find in the charge expressions which may be
subject to some unfavorable criticism, if found in a deliberately
drawn opinion, I do not feel that the jury have been misled by
them to the injury of the plaintiff.

Another form of presenting the case will perhaps present it in
as clear a light as any, viz.: suppose the jury, with their verdict,
had returned a special finding, That they find the defect was
open and visible during the whole month of November, and do not
find any other evidence that any citizen of the town knew of the
defect. Should the verdict, accompaaied by such a finding, for
that cause be set aside? Could it be said that the verdict was
against law and the evidence ? Considering the other evidence in
the case, showing the location of the way, the travel over it, the
residence of citizens near and upon it, its relation to other towns
and cities, &c., &c., I think such a finding, in regard to notice,
would be sufficient to sustain a verdict. '

The effect of the instruction could have been no greater than to
produce such a finding. It is by no means clear that it did produce
such a result, but in no event could it have done more.

If, then, they did find that the defect was thus open and visible,
we think they might reasonably conclude that the defendants had!
the notice required by law ; if they did not find this state of facts,
there was nothing for the instructions to attach to.  Holt v. Inhab..
of Penobscot, 56 Maine, 15.
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Niw Enxcranp Exprrss Company v8. MAINE CENTRAL Rair-
roAD COMPANY.

Where the Maine Central Railroad Company let to the Eastern Express Com-
vy, for four years, the exclusive use of a certain separate apartment in a
car attached to each of their passenger trains, for the purpose of transporting
the express company’s messenger and merchandise, and agreed that they
woulg not, during the continuance of such contract, let any space in any car
on their passenger trains, to any other express [carrier; and the railroad com-
pany, before the expiration of such contract, but after reasonable notice to
them, refused to receive, upon any terms, from the New England Express
Company, when and where they received the Eastern Express Company’s
freight, such packages as are usually carried by express companies, to be
transported by their passenger trains, Held, that the railroad company were
liable, under c. 193 of the Public Laws of 1868, to the New England Express
Company, in an action of damages.
It seems that an action at common law would lie against the railroad under the
same circumstances.

ON FACTS AGREED.

Cask for refusing to carry the plaintiffs’ express freight from
Bangor to Portland, on one of their passenger trains.

The writ is dated Sept. 5, 1868.

The case is sufficiently stated in the opinion.
W. L. Putnam, for the plaintiffs.

Davis ¢ Drummond, for the defendants.
~ The defendant corporation have all the powers, &c., of the two
corporations of which it was composed. Laws of 1856, c. 651,
§ 4.

Those two charters are alike in respect to powers, &c., conferred,
and duties, &c., imposed. By § 6, *The transportation of persons
and property . . . and all other matters and things in relation to
said road shall be in conformity with such rules, regulations, and
provisions, as the directors shall, from time to time, prescribe and
direct.”

The powers and duties being thus defined in the charter, 1f the
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contract with the Eastern Express Company was valid when made,
it cannot be affected by the statute of 1868, enacted since it was
made.

- It has been already decided that these charters vest in the
directors the power to prescribe the times and places at which the
companies will receive persons and freight for transportation. We
v. Noyes, 47 Maine, 189.

The charter requires the defendants to receive freight, &c., “at
all proper times and places;” but in that case the court hold that
these must be fixed by the directors ; a fortiort under section six is
the making of rules for the transportation vested in the directors.

Accordingly, the directors have prescribed as a rule that freight
must be carried on merchandise trains; and this rule has been
adhered to in all cases in which the defendants have undertaken
to transport freight through their own agents.

No basis for the plaintiffy claim can be found in the charter.
We were not bound by that to carry the offered goods as requested.
We had the right to say, we will carry them upon our merchandise
trains.

The plaintiffs do not deny our right to make such rules; but
claim that we became common carriers of express matter, by our
voluntary acts, by carrying for the Eastern Express Company ;
and that we are therefore bound to carry parcels for everybody,
upon the passenger trains, and in their writ allege that the defend-
ants assumed to be and were common carriers of parcels upon their
passenger trains. The case does not so find. The defendants do
not receive, by any of their agents, any parcels for transportation.
The express company are common carriers of parcels, and the
defendants furnish transportation ; they take no charge of the par-
cels, have no possession of them, but lease to the express company
‘a part of a car, which they draw in their passenger train. The
plaintiffs tendered to the defendants parcels to be carried by them-
selves, to be taken charge of by them; acts which they did not
perform for the Eastern Express Company. The question narrows
to this: Does a corporation, which contracts to do the trans-
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portation for a common carrier, thereby become a common carrier
itself ?

Suppose A. becomes a common carrier of parcels in a vehicle
between two places, and B. contracts to furnish the motive power,
and draw the vehicle; does B. thereby render himself liable to
furgish the motive power, and draw the vehicle of every other
party who desires to engage in the business between those places?
Or render himself liable as a common carrier, to transport articles
for all who apply ? Or suppose a truckman contracts with a com-
mon carrier of parcels between two places, to furnish, for a round
sum per year, horses and vehicles for such carrier’s business; does
he thereby make himself a common carrier, or become liable to
furnish transportation for all other carriers between the same places ?
And does it make any difference if he pursues a legitimate business
in traveling at the same time ?

Yet this is what the plaintiffs claim. They do not claim that the
defendants are bound by their charter to do what they require;
they do not deny’ that our rules are reasonable; they lay out of
account the fact that we are common carriers of merchandise on
proper trains; but, finding us hauling cars about our legitimate
business, and that we have contracted for the mere hauling of prop-
erty for a common carrier, they claim that we thereby become
common carriers of property ourselves. Suppose that we were
not required to transport property at all, but only persons, and
should contract with a common carrier of property, to draw the car
containing his parcels, would that make us a common carrier ?

What, then, is a common carrier? Or rather what and for
whom is a common carrier bound to carry? He is bound accord-
ing to his public profession. He may undertake to carry what he
pleases. If he holds himself out as a common carrier of coal, no
one will pretend he is thereby under any obligation to carry money.
A person may become a carrier of money for banks only, and, if
such is his profession; he cannot be compelled to carry anything else,
or for anybody else. If he makes no professions otherwise than by
his acts, he can be held to profess to do only what he actually does.
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2 Redfield on Railways, § 165, 1. The Citizens Bank v. Nantucket
Steamboat Co., 2 Story, 16, 33.

“ At common law, a carrier is not bound to carry for every per-
son tendering goods of any description, but his obligation is to car-
ry according to his public profession.”

By Parke, B., in Johnson v. Midland R. R. Cb., 4 Exch. 367.
The case finds that all we do or profess to do, is to draw such®ar-
ticles for the Eastern Express Company as they choose to put in
that portion of the car of which they have sole control and posses-
sion; we receive no articles from any one to be forwarded; we
take no risk as common carriers; we have no possession of any of
the articles carried ; the agents of that company do all the business
of the carrying, except the mere hauling.

The Eastern Express Company is not our agent for any purpose ;
its agents are not our agents. In The New Jersey Steam Nav. Co.
v. The Merchants Bank, 6 How. 344, it was held by all the judges .
that under a contract between an express company and the naviga-
tion company, somewhat similar to the one in this case, the latter
are not liable as common carriers ; though a majority of the judges
held, that they were liable for gross negligence. They are agreed,
that carrying under a contract for an express company, did not
make the navigation company a common carrier.

If carrying as we do for the Eastern Express Company does not
make us common carriers, the plaintiff’s case fails, for such are the
sole allegations in their writ; that it does not, the case last cited is
conclusive. '

If carrying for one, with a positive agreement not to carry for
others, a refusal to carry for others, and carrying for that one as a
private carrier, make us common carriers, it is difficult to perceive
how any person or corporation can contract for transporting a sin-
gle load without becoming a common carrier.

Suppose we should let a portion of a car under a similar contract
for a man to assume the duties of an innkeeper therein, and he
should proceed to do so, would that comp>l us to let a similar space
to everybody who might wish to keep a hotel on our train? or
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make us innkeepers ourselves? Yet we are no more bound to carry
freight on our passenger trains, unless we so choose, than we are
to keep a hotel ; and we may let a space in our cars for persons to
do either without beireg ourselves either innkeepers or common car-
riers thereby. _

Again; if we are common carriers by doing what we do, are we
not so precisely in the manner alleged through the Eastern Express
Company, and must not the articles to be carried be tendered to
them or their agents? If we hold ourselves out as common carriers
of express matter at all, it is only by and through that company.
But the last thing the plaintiffs were to have their freight carried by
that company.

But it is said by the plaintiff’s counsel, that being a corporation
allowed to take private property for a public use, we are bound to
treat all alike. As to duties imposed by our charters, that is true,
to a certain extent; but as to those voluntary matters which we as-
sume for our own benefit or the public convenience, it is not true.
As to those we stand precisely as a natural person. When we
have fully complied with the provisions of our charter, and do all
that is required by that, we have performed our full duty. What-
ever we do in addition, we do voluntarily, and may do it in our
own way, and no one has a right to complain. If we give the pub-
lic reasonable accommodations at reasonable rates, there is no ground
for complaint if, in particular cases, we go further.

Some English and Pennsylvania cases have been cited in sup-
port of the doctrine the plaintiffs maintain. But as said in Fitch-
burg R. R. Co. v. Gage, 12 Gray, 393, they ““are chiefly commen-
taries upon the special legislation of parliament, regulating the trans-
portation of freight on railroads constructed under the authority of
the government there.” They are, both in England and in this
country, founded upon special statutes in every case. We had no -
statute of any degree of similarity till 1868, and if that changes
our liabilities and duties, it is well settled that it is not binding upon
us. State v. Noyes, 4T Maine, 189,

If this claim of the plaintiffs is valid, we could in no case make
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special contracts for the transportation of freight. Accordingly, the
right of such corporations to make such contracts has been tested,
but was fully sustained. Fitchburg R. R. Co. v. Gage, 12 Gray,
393; Same v. Tudor, 12 Gray, 399 (note).

‘We maintain, and those decisions fully sustain us, that if we should
advertise that in special cases and upon special contracts in every
case, we would carry freight upon passenger trains, we should not
be obliged to do it, except upon those very terms.

And in the case at bar, we do not carry freight ourselves at all,
but transport goods in the possession and under the control of oth-
ers, and so doing cannot make us common carriers any more than if
the owners of the goods thus took charge of them, and we merely
furnished the motive power.

If the act of 1868 is invoked, we say that if that imposes any
new liabilities or obligations upon us, it is in violation of our char-
tered rights, and therefore, as to us, absolutely void.

Arrreroxn, C. J. On the first of January, 1865, the defendant
corporation contracted with the Eastern Express Company to give
them a certain specified space in the car attached to the passenger
train, and ¢ devoted to the carriage of the United States mail and
the baggage of passengers transported upon said passenger trains,”
and to transport the agents and the property they may carry on cer-
tain conditions ; especially agreeing that they would not * grant or
let any similar space in any car or cars attached to the passenger
trains, or run with them upon the defendant road, to any other per-
sons as express carriers during the continuance of that contract,”
and until its termination, Dec. 81, 1869. '

The plaintiffs, a corporation duly organized, and similar in its
objects to the Eastern Express Company, made application to the
defendants for privileges or rights similar to those granted said com-
pany, and on Aug. 27, 1865, ‘after seasonable notice of their in-
tentions, offered at Bangor packages and other property such as is
usually carried by express companies, to the proper persons in charge
of the passenger trains upon the defendant road, and at the time
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and place, when and where the Eastern Express Company load their
freight, to be transported upon said road in their passenger train,
and were ready to pay or secure the payment of a reasonable sum
for such service, and to comply with all usual and reasonable terms
applicable to the transportation of express matter, and the defend-
ants refused to receive and transport said parcels and property upon
said passenger train,” though they were transporting express matter
for the Hastern Express Company, on their passenger tran at that
time.

It is admitted that the defendants are common carriers of passen-
gers and merchandise. It is obvious that the contract with the
Eastern Express Company is one conferring upon it a monopoly.

Common carriers are bound to carry indifferently, within the
usual range of their business, for a reasonable compensation, all
freight offered, and all passengers who may apply. For similar
equal services, they are entitled to the same compensation. Allap-
plying have an equal right to be transported, or to have their freight
transported, in the order of theirapplication. They cannot legally give
undue and unjust preferences, or make unequal and extravagant
charges. Havif]g the means of transportation, they are I'able to an
action, if they refuse to carry freight or passengers without just
ground for such refusal.

The proprietors of a stage-coach, who hold themselves out as
common carriers of passengers, are bound to receive all who require
a passage, so long as they have room, and there is no legal excuse for
a refusal. And it is not a lawful excuse, that they run their coach
in connection with another coach which extends the line to a cer-
tain place, and have agreed with the proprietor of such other
coach not to receive passengers who come from that place on cer-
tain days, unless they come in his coach.  Bennett v. Dutton, 10
N. H. 481.

It is true, that by the rules and regulations adopted by the direc-
tors of the defendant corporation, passengers and their baggage only
(except the United States mail) are to be transported in passenger
trains, and merchandise is to be transported in merchandise trains.
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No one can complain of these rules if adhered to. They are entirely
unobjectionable. The complaint is of their continual violation, or
rather of the interposition of a special and exceptional rule in the
shape of a contract, by which they agree to carry the baggage of
the Eastern Express Company, and contract not to take that of any
other express company. If they can carry for one company and
refuse to carry for another, they may equally and as well justify the
carrying of A., and the refusal to carry B., both being unobjection-
able as passengers, being ready to comply with all their requirements,
and they having ample space for the accommodation of both.

The defendants cannot escape their common-law liabilities or
avoid the performance of their duties to the public by fencing off
a part of a car for the Eastern Express Company. They none the
less carry the merchandise, though apart by itself. If this was for
the purpose of mutual convenience, it would not increase nor di-
minish the duties or liabilities of a common carrier. If it was for
the purpose of evasion, and to enable them thus evasively to give
unjust preferences, the court will long hesitate before it will give
effect to shifts and evasions for the sole purpose of eluding the
law.

The charter of the Androscogein and Kennebec Railroad Com-
pany was approved March 28, 1845; that of the Penobscot and
Ken. R. R. Co., April T, 1845. The act authorizing their consoli-
dation was approved April 1, 1856, and the defendant corporation
composed of the above railroad companies, was duly organized
September 24, 1862. By the act of consolidation the new corpora-
tion is made subject to the liabilities, and is obliged to perform the
duties of the two corporations of which it is the consolidation.

By § 6 of the charter of each of the original corporations, * A
toll is hereby granted and established for the sole benefit of said
corporation, upon all passengers and property of all descriptions,
which may be conveyed or transported from time to time by the
directors of said corporation. The transportation of persons and
property . . . the weights of loads, and all other matters and things
in relation to said roads, shall be in conformity with such rules,
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regulations, and provisions as the directors shall from time to time
prescribe and direct.”

A toll is granted. But a toll implies uniformity of compensation
for equality of service. It is for the sole benefit of the corporation
and not to enable the corporation to give discriminating preferences.
It is to be upon “all passengers and property of all descriptions,”
thus negativing the right to confer special favors on one or more, or
to refuse to some what has been granted to others similarly situated.
All passengers and property upon tendering the established toll
have a right to the services for which it is the prescribed compensa-
tion. It is true, the directors may establish rules and regulations.
But rules and regulations imply uniformity of action in relation to
the subject-matter to which they apply, not the right to give ex-
clusive and peculiar privileges to some, which are denied to others.

So by § 12 of the charter of the original corporations they each,
“after they shall commence receiving tolls, shall- be bound at all
times to have said railroad in good repair, and a sufficient number
of suitable engines, carriages, and vehicles for the transportation of
persons and articles, and pe obliged to receive at all proper times
and places, and convey the same, when the appropriate tolls shall
be paid and tendered.” The language is most general. The right
to prefer and discriminate, and by discrimination to benefit one and
ruin another, is not given. When “ the appropriate tolls are paid
or tendered,” the corporation is obliged to receive and convey, not
whomsoever or whatsoever they may choose, but ¢ persons and
property ” indifferently, coming within the prerequisite of the pay-
ment or tender of ‘“appropriate tolls, and within just, impartial,
and uniform rules, which alone the corporations were authorized to
make.

The very definition of a common carrier excludes the idea of the
right to grant monopolies or to give special and unequal preferences.
It implies indifference as to whom they may serve, and an equal
readiness to serve all who may apply, and in the order of their ap-
plication. The defendants derive their chartered right from the
State. They owe an equal duty to each citizen. They are allowed
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to impose a toll, but it is not to be so imposed as specially to benefit
one and injure another. They cannot, having the means of trans-
porting all, select from those who may apply, some whom they
will, and reject others whom they can, but will not carry. They
cannot rightfully confer a monopoly upon individuals or corporations.
They were created for no such purpose. They may regulate trans-
portation, but the right to regulate gives no authority to refuse,
without cause, to transport certain individuals and their baggage
or goods, and to grant exclusive privileges of transportation to oth-
ers. The State gave them a charter for no such purpose.

Such is the common law on the subject. The legislation of the
State has been in accordance with and in confirmation of these
views.

By c. 198, § 1, approved Feb. 29, 1868, ¢ all express-men and all
persons engaged in express business shall have reasonable and equal
terms, facilities, and accommodations, for the transportation of them-
selves, their agents and servants, and of any merchandise and other
property, upon any railroad owned and operated within the State,
and for the use of the depot and other buildings and grounds of
such corporation, and at any point of intersection of two railroads,
reasonable and equal terms and facilities of interchange.”

The defendants cannot object to this statute, unless they had, be-
fore its passage, an unlimited right to impose unreasonable and un-
equal terms, to give special privileges, to confer monopolies, select-
ing from the great public, from whom they acquired their powers
and franchise, who shall be the special and selected objects of
their bounty, and who shall not. The wildest and most extrav-
agant supporter of vested rights will hardly claim this. It would
imply madness or crime on the part of a legislature granting such
rights. If, then, the de‘fendants have no such right, the grant of
a monopoly to one corporation at the expense of the general public
is alike a violation of the common as of the statute law, and cannot
be upheld.

The plaintiffs were willing and offered to pay reasonable freight
for the services demanded, and to comply with all just and reason-
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able rules and regulations the defendants had or might establish ;
but the defendants refused to receive and transport the freight
offered, in accordance with the plaintiffs’ request.

The defense is not that there was want of room or inability to
transport the plaintiffs’ freight as desired ; or that the accommodation
granted the Eastern Express Company was exceptional, granted
only on a special occasion, or urgent necessity, and afforded only to
meet such accident or to supply such necessity ; but it is that they
may lawfully select one individual or corporation upon whom
they may confer exclusive and valuable privileges to the e‘{cluswn
and injury of the rest of the community.

It is argued that the contract between the defendant corporation
and the Eastern Express Company, it being made before the pas-
sage of the act of 1868, is a bar to the plaintiffs’ right to recover.
But such cannot be the case, unless the defendants had the right
to grant ¢ terms, facilities, and accommodations ” unreasonable and
unequal as between the different express companies desiring the
transportation of their goods, merchandise, &c., over their railroad.
But this cannot be claimed. Further, if such a contract were to
be held an answer to the plaintiffs’ claim, on the ground that the
legislature had no right to impair its validity, then it would follow,
that they might be ousted of their control and jurisdiction during
the whole existence of the defendant corporation ; for the defendants
might have made their contract coextensive in time with their cor-
porate existence.

Provisions similar to those of 1868 exist in England, and the
courts have ever held all acts of undue preference void, while they
have sustained the railroad corporations, when they have only the
interests of the proprietors and the legitimate increase of the profits
of the railway in view. It is not a legitimate ground for giving
preference to one of the customers of a railway company, that he
engages to employ other lines of the company for the carriage of
traffic distant from, and unconnected with the goods in question;
and it is undue and unreasonable to charge more or less for the
same service, according as the customer of a railway thinks proper



CUMBERLAND COUNTY. 199

Néw England Express Company v. Maine Central Railroad Company.

or not to bind himself to employ the company on other and totally
distinct business. In re Bazendale v. The G. W. R. R. Co. 34, E.
C. L. 808. But in that case a difference of charge was sustained
upon goods from and to the same places, between persons who sent
large quantities at a time, and stipulated to send given large quanti-
ties every year, and others who declined to do so. ¢ The advan-
tages there stipulated for and by the company,” observes Willes, J.,
“related to the carriage of the goods upon the same line, and di-
rectly affected the rate at which they could be probably carried. In
fact those advantages made a difference similar to that between the
selling of goods wholesale and retail, the profit of carrying goods
in large quantities and at the less rate at which they were carried,
equalling or exceeding the profit upon the goods sent in smaller
quantities at the greater rate at which they were carried.” In re
Garton v. Bristol § Exeter R. R. Co. 95, E. C. L. 6565, Willes,
J., says, ¢ As to the third branch of the case, viz., that a lower
charge is made by the company to persons residing at Bridgewater
for the carriage of goods, than is made to the complainants, no sat-
isfactory reason seems to me to have been giVen for that reduction.
It is not shown that it is rendered necessary for the purpose of
meeting and overcoming competition. . . . The inequality of charge
cannot be without a reason ; and I am at a loss to see any other
possible reason than a desire on the part of the defendants to dis-
place the complainants as carriers, so that they themselves may be-
coms the sole carriers on their line of railway.” Where a statute
requires a railway company to carry for all who may apply and up-
on equal terms, they have no right to impose increased prices upon
express carriers who send freight by the company’s trains, in ag-
gregate quantities made up of small parcels directed to different in-
dividuals. Pickford v. Grand Junction Railway, 10 M. & W. 399.
Much less have they a right to carry for one express company and
refuse to carry for another, when they have the ability to carry for
both.

In re Mariott v. The London ¢ South-western Railway Co., 87 E.
C. L. 498. The defendant railway company made a:rangements
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at one of their stations with A., the proprietor of an omnibus run-
ning between the station and K., to provide omnibus accommoda-
tions for all passengers by their trains to and from K., and allowed
A. the exclusive privilege of driving his vehicle into the station-
yard for the purpose of taking up and setting down passengers at,
the door of the booking-office. ¢ I am of opinion,” observes Cock-
burn, C. J., “that in giving an undue and unreasonable preference
to and in favor of Williams, brings the company within the provis-
ions of the statute in question. (18 Vict. c. 31, §2.) I see no
reason why this preference should be given to one omnibus and to
the exclusion of another. . .. I therefore think the rule should be
made absolute, to the extent of enjoining the company to admit the
complainant’s omnibus into the station of this railway at all reason-
ble times, for the purpose of receiving and setting down passengers
and goods, in the same manner, and to the same extent as other
public vehicles of a similar description are admitted into the yard
for that purpose.” In Piddington v. S. E. Roilway Co., 94 E. C.
L. 109. The defendants made an increased charge upon ¢ packed
parcels.” The jury negatived that they incurred an additional
risk or expense on the carriage thereof. ¢ Here,” remarks Byles
J., ¢ the defendants charge double for certain packages, though the
goods are of a like description, and the jury have found there isno
increased risk or expense incurred by them in the carriage of them.
That seems to me to be an express violation of the 17th section.”
In Sandford v. Railway Co., 24 Penn. 378, it was held that express
companies had as good a right to the benefits of a railroad as the
owners of the packages which they carried personally had, and that
a contract giving to an express company an exclusive right of trans-
portation on the passenger trains was illegal and void, both at com-
mon Jaw and by the statutes of the State. * Whenever,” observes
Lewis, C.J., “a charter is granted for the purpose of constructing a
* railroad, the corporation is clothed with the power to take private
property, in order to carry out the object, it is an inference of law
from the extent of the power conferred, and the subject-matter of
.the grant, that the road is for the public accommodation. The
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right to take tolls is the compensation to be received for the bene-
fits conferred. If the public are entitled to these advantages, it
results from the nature of the right that the benefits should be
extended to all alike, and that no special privileges should be
granted to one man or set of men, and denied to others. The
special stipulations inserted in charters, for the purpose of securing
these rights, are placed there in abundance of caution, and affirm
nothing more than the common right to equal justice, which exists
independent of such provisions. ... The supposed necessity for
such provisions, in charters granted in this country and in England,
proves nothing more than that the law-makers in both countries
were aware of the difficulty in holding large corporations to those
common obligations of justice which individuals feel bound to
acknowledge without legislative enactment.”
The plaintiff is entitled to maintain his action.
Defendant defaulted.
Damages to be assessed by the judge at nisi prius.

Kent, BarrROWS, DaANFORTH, and TarrLey, JJ., concurred.

Currine and Wavrrow, JJ., did not concur.

VOL. LVII. 14
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CHARLES W. Gopparp vs. THE Granp TrRUNK RAILWAY OF
CANADA.

A common cartrier of passengers is responsible for the wilful misconduct of his
servant toward a passenger.

A passenger who is assaulted and grossly insulted in a railway car by a brake-
man employed on the train, has a remedy therefor against the company.

If a brakeman, employed on a railway passenger train, assault and grossly
insult a passenger thereon, and the company retain the offending servant in
their service after his misconduct is known to them, they will be liable to
exemplary damages.

The plaintiff, a highly respectable citizen, and a passenger in the defendants’ rail-
way car, on request, surrendered his ticket to a brakeman authorized to
demand and receive it. Shortly after, the brakeman, without provocation,
approached the plaintiff in his seat, and, accosting him in aloud voice, denied, -
in the presence of the other passengers, that he had seen or received the
plaintiff’s ticket, and, in language coarse, profane, and grossly insulting,
called the plaintiff a liar, charged him with then attempting to evade the pay-
ment of his fare and with having done so before; and leaning over the plaintiff,
then in feeble health and partially reclining in his seat, and bringing his fist
down close to his face, vielently shook it there and threatened to split the
plaintiff’s head oyen and to spill his brains right there on the spot, with much
more to the same effect. The defendants, although well knowing the brake-
man’s misconduct, did not diseharge him, but retained him in his place, which
he continued to occupy at the time of the trial. The jury was instructed that
the case was a proper one for exemplary (lzunages,'and they returned a ver-
dict for $4,850, which the court declined to set aside.

Ox - ExceprioNs and motion to set aside the verdict as being
excessive.

Trespass for an alleged assault by a servant of the defen8ants,
in one of their first-class passenger cars, upon the plaintiff, a
respectable and well-known member of the legal profession, having
been county attorney, several times State senator, president of the
senate, and representative of the country abroad, and being, at the
time of the trial, judge of the superior court for the county of Cum-

berland.
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Upon the-question of the defendants’ liability, the pre51dmc
judge instructed the jury inter alia,—

That if, when Jackson approached the plaintiff, he believed the
latter was fraudulently attempting to evade the payment of his fare,
and his purpose was to ascertain whether or not his belief was well
founded, he was.acting within the scope of his authority ; and if, in
the discharge of that duty, he assaulted the plaintiff in the manner
testified to by him, the defendants were responsible for the assault.

"On the subject of damages, the presiding judge instructed the
jury.—

That, in the first place, if the plaintiff was entitled to recover
any damages, he was entitled to such damages as he had actually
suffered ; and, in estimating the amount, they would not be limited
to what he had lost in dollars and cents; that they might properly
consider the injury to his feelings, his wounded pride, his wounded
self-respect, his mental pain and suffering occasioned by the assault,
and the feeling of degradation that necessarily resulted from it;
that a man’s feelings, self-respect, and pride of character are as.
much under the protection of the law in such case as his property ;
that, in estimating the damages for a personal assault attended with
opprobrious and insulting language, the jury have a right to con-
sider the character and standing of the person assaulted, and the
injury to his feelings, as well as the injury to his person, and then
to give him such damages as, in view of all the circumstances,
would be a just compensation for the injury actually suffered ;- that,
if the injury was wanton, malicious, committed in reckless and
willful disregard of the rights of the injured party, the law. allows
the jury to give what is called punitive or exemplary damages ;
that the law blends the interests of the injured party with those of
the public, and permits the jury not only to give damages suffi-.
cient to compensate the plaintiff, but also to punish the defendant;.
that they should be very cautious in the application of this rule;
that the law does not require them to give exemplary damages in
any case; that when the damages which the plaintiff. is entitled to
recover, in order to compensate him for the injury he has actually
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suffered, are sufficient to punish the defendant and serve as a
warning and example to others, the jury ought not to give more;
if they think such damages are not enough, then the law allows
them to add such further sum as will make it sufficient for that
purpose ; but they should be careful, in fixing the amount, not to
allow more than is just and reasonable, and not to allow their
judgments to be swerved by passion. '

The defendants requested the presiding judge to instruct the
jury, that, if they found that the acts and words of Jackson were
not directly nor impliedly authorized nor ratified by the defendants,
then the plaintiff was not in any event entitled to recover vindictive
or exemplary damages against the defendants, nor damages in
the nature of smart-money. But the presiding judge, having
already instructed the jury upon what state of facts the plaintiff
would be entitled to such damages, declined to comply with the
request.

The jury returned a verdict for the plaintiff for $4,850. And
the defendants alleged exceptions.

The facts in the case are sufficiently stated in the opinion.

G. F..Shepley, for the plaintiff.

1. Are.railroad corporations exempt from accountability for the
improper, violent, and unlawful acts of their servants or agents,
when acting in the scope of their employment ?

1. ¢ A master is liable for the tortious acts of his servants, when
.done in the course of his employment, although in disobedience of
the master’s orders.” Phil. § Reading R. B. Co.v. Derby, 14
Howard, 468.

Certainly, in all cases where an individual master would be re-
sponsible.  First Baptist Church v. S. 4 1. R. R. Co., 5 Barbour,
Ct. Rep.,, N. Y. 79. v

Respondeat superior, is the universal rule whether the act is
one of omission or commission, if done in the course of the ser-
vant’s employment.

2. The fact that the master did not authorize or even know of
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the tortious act, or did not ratify it, or if he even disapproved of
and forbade it, makes no difference. 14 Howard, p. 488. Story
on Agency, § 452. Smith on Master and Servant, 152.

If a master directs his servant to drive slowly, but is disobeyed,
and an injury results, he is nevertheless liable, because he has put
it in his servant’s power to mismanage the carriage by intrusting
him with it. Heath v. Wilson, 9 Car. & Payne, 607, by Erskine, J.

3. The maxim must not be qualified, lest it be nullified. It is
specially important to the public interest that railroad corporations
should be held to the utmost strictness of it. The original blame,
the causa causans of the mischief is in the corporation, by in-
trusting the lives and persons of their passengers to unsuitable per-
sons, who will not submit to control; the proximate cause, the ipsa
negligentia, is the disobedience of the servant so intrusted. 14
Howard, 487, by Grier, J.

4. By so doing, the master warrants the fidelity and good con-
duct of his servant. Story on Agency, p. 465, chap. 17, § 452.

And just the same, though the servant’s conduct was contrary
to orders and against the master’s interest. Ibid., note 2.

5. And this, too, where the conductor, whose disobedience oc-
casioned the injury, had the reputation of a careful and competent
person, had received express orders, had never before disobeyed,
and was discharged instantly for his misconduct. 14 Howard, 470.

If a coachman, driving his master and being ordered not to drive
so fast, disobeys and thereby occasions an injury, the master is re-
sponsible, because he is still driving for his master, though driving
badly. Brown v. Copley, T Mann. & Granger, 566; L. C. L.,
566, by Cresswell, J.

The case Wright v. Wilcoz, 19 Wendell, 343, is not good law.
Howe v. Newmarch, 12 Allen, 52, cited by defendant on p- 1 of
his exceptions. Reeve on Domestic Relations, 357, 858. Red-
field on Railways, 884, note. Smith on Master and Servant, 172
et seq.

6. The instruction given toward the end of p. 5 is certainly
favorable enough for defendants. 12 Allen, 52, cited by defendants.
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7. The distinction between trespass and case, occasioned much
of the difficulty on this subject. Same case.

8. Where the business implies the use of force and violence to
the person of another, and the servant commits a trespass in the
course of his employment, the master is liable, although the tres-
pass consists only in the use of excessive force. ~Moore v. Fitch-
burg R. R., 4 Gray, 465. Hewett v. Swett, 3 Allen, 420.

In such case, it is left to the discretion of the servant to decide
when the occasion arises to which the order applies, and the extent
and kind of force to be used, and the master is liable, if in the
execution of the order the servant uses force in a manner or to a de-
gree unjustifiable. 12 Allen, 57, by Hoar, J . defendant’s own case.

9. And that, too, whether the wrongful act was one of negli-
gence, or was the effect of a wanton or reckless purpose to accom-
plish the master’s business in an unlawful manner. Ibid.

And this is precisely the present case.

Jackson was not only brakeman but vice-conductor in charge of
the rear car where plaintiff was imprisoned, with all the power of
the chief conductor, Whitney, the full exercise of which was re-
quired of Jackson until Whitney arrived. Sce letter of Superin-
tendent Bailey ; Whitney's testimony ; Bailey’s testimony. Jackson
was thus usually in command as conductor until after passing
Falmouth; evidence of Whitney and Bailey; and, on this occa-
sion, Jackson commanded in Whitney’s absence until after pass-
ing Cumberland. See Burleigh’s deposition and plaintiff’s testi-
mony, '

Accordingly, Jackson was authorized to use force and violence
as conductor, and did exercise all Whitney’s power at Falmouth by
demanding, receiving, and delivering to Whitney plaintiff’s ticket
at Falmouth station; and between Falmouth and Cumberland,
perpetrating, as conductor, the outrage in question. See evidence
of Burleigh and of plaintiff.

The authority of a conductor implies the use of force and
violence to passengers attempting to ride without tickets or pay-
ing their fare, leaving it to the conductor’s discretion to decide



CUMBERLAND COUNTY. 207

Goddard ». Grand Trunk Railway.

when the occasion arises, and the nature and kind of force to
use.

A plaintiff, put off a freight car by a conductor while the train
was in motion, could not have maintained an action against the
"conductor, if he had been ejected by the use of reasonable force
when the train was at rest, because the conductor had a right so to
do; hence the corporation is liable for the unlawful force and vio-
ence of the conductor. Holmes v. Wakefield et als., 13 Allen, 580,
by Judge Hoar.

That is to say, as Jackson, representing conductor Whitney,
might lawfully have confined plaintiff in his seat until the arrival
of Whitney for non-payment of fare or non-production of ticket,
using reasonable force, therefore the corporation that employs him
is liable for his unlawful exhibition of force to plaintiff, when in
fact he had paid for and surrendered his ticket.

10. The jury were properly instructed, as matter of law, that
under a given state of facts, the servant was in the course of his

employment. Drew v. Sizth Av. R. R., 40 N. Y. 429.

II. Of the rule of damages.

1. Plaintiff should be fully compensated for the injury received,
—the injury to his feelings, for his wounded pride, mental pain and
sufferings, and the feeling of degradation resulting from such a
public, brutal, unprovoked, and prolonged assault. Wadsworth v.
Treat, 43 Maine, 143.

2. Punitory, exemplary, or vindictive damages are allowable
when the injury is wanton, malicious, and committed in reckless
disregard of the rights of the injured party.  Pike v. Dilling, 48
Maine, 539, a. v. 1861.

The opinion of the present chief justice, sustaining the ruling
of Mr. Justice Cutting, contains so thorough and exhaustive a re-
view of the decisions in England and in this country, that a refer-
ence to earlier authorities would be a work of supererogation.

Since that time, however, Messrs. Sedgwick, Hilliard, and other
leading elementary writers, who have published new works or new
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editions, as well as the federal courts, and those of nearly all the
States, have steadily maintained the principle ‘of exemplary dam-
ages. Sedgwick on the Measure of Damages, chap. 18.

That this is the main element in all actions of per quod servitium
amistt, is demonstrated with great force and clearness in MeBride
v. MeLaughlin, 5 Watts, 875.

Also, that evidence of defendant’s wealth can be allowable only
on the same principle. Ibid.

That corrective damages may be given for the sake of example,
is as old as the law itself. Sedgwick, p. 530, ed. of 1868.

Do not all gui tam actions, and those where, as in the statute
against gambling-houses, the whole penalty goes to the successful
informer, rest on the same basis ?

The instruction on this point was in strict conformity to law, and
extremely well guarded. Tth Cire. 0., 1842, Peck v. Neil, 3
McLean, 22.

III. Such being the law, shall these defendants be permitted
to escape its salutary provisions? )

1. If it be said that the outrage was committed by Jackson, and
not by defendant corporation personally, this is only true in a phys-
ical sense ; because a corporation has no material body with which
to perpetrate its crimes, any more than it has a soul to suffer for,
or a conscience to be ashamed of them. In reality the assertion is
false, because a corporation can act only through its servants, and
its servants’ acts are its only acts, its servants’ will its only will,
except, perhaps, in the case of the votes of its members at a stock-
holders’ meeting.

The Grand Trunk Railway Company of Canada wa personally
present in the rear car of that passenger train, in the person
and only in the person of its recognized representative, vice-con-
ductor Jackson,—and his will and his acts were, in law and in fact,
its will and acts, and its only will and acts on that occasion.

If, therefore, an individual master, perhaps personally innocent
of positive evil intent, is liable to punishment by exemplary dam-
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ages for the malice of his servant, for a much stronger reason
ought a soulless corporation to be held responsible for the wicked
and wanton acts of its sole representative.

Besides, if corporations cannot be reached in exemplary dam-
ages for the malice of their servants, they escape entirely, and thus
stand infinitely better than citizens, who are liable in punitory
damages, not only for the malicious acts of their agents, but for their
own personal acts, which latter it is obvious a corporation can never
be guilty of, in the strict sense.

Corporations are subject to the same liability as common indi-
viduals. Angell and Ames on Corporations, ch. 11, p. 3383.
Redfield on Railways, vol. 2, § 187, p. 831, note 1.

And the disobedience of the agent makes no difference, if he
was acting within the scope of his employment. Ibid. § 164, p.
116, clause 8.

These very defendants have been taught this principle in their
own proper person by the supreme court of N. H. Hopkins v. A.
4 St. L. R. R., 86 N. H. 9. Redfield, vol. 2, § 183, p. 220,

note 2.

IV. The damage considered as punitory was not only not exces-
sive, but it is now at this hearing apparent to the codrt to be insuffi-
cient. It has not produced the effect of causing the corporation to
discharge from its service the offending servant, who is still in its
employment, and has been promoted. The court is not informed,
the public and the injured party are alike ignorant of the grounds
of this unprovoked assault. This corporation, with its immense
capital, defies the court, the jury, and the public, by its obstinate
neglect and refusal even after verdict, to apologize for, or explain
the transaction. It produces in court the assailant, still an employee
of the company, neglects even to call him as a witness or any other
witness to disprove their actual malice, and thus leaving the fair
inference that they approve and justify, if they did not directly
order the acts of violence to the passenger,—ask the court to say
that the damages returned by the jury were greater than necessa-



210 WESTERN DISTRICT, 1869.

Goddard v. Grand Trunk Railway.

ry for the public protection, while at the same time their own acts
show before the court that they were insufficient.

V. The learned judge rightly refused to instruct the jury to meas-
ure their damages by a hypothetical suit against Jackson, not only
for the reason given by him which was sufficient, but because it
would have been intrinsically bad law.

We have seen that the theory of exemplary damages involves
the question of a defendant’s wealth.  MeBride v. McLaughlin, 5
Watts, 375.

The defendant’s wealth may be given in evidence. Greenl.
on Ev., vol. 2, p. 221. ‘

Especially where it was proved that the defendant was amply
able to pay for it. Hilliard on Remedies for Torts, chap. 7, p.
453, § 1.

Therefore damages which would be absurdly, nay, oppressively
large, as against a worthless, brutal fellow, whom no person or cor-
‘poration in the world but one, would retain in its employment,
would be ridiculously and contemptibly small when inflicted either
as punishment or example, on his employers and retainers with a
capital of eighty millions in gold, an annual income of more than
half a million pounds sterling, and a line nearly one thousand miles
long.

The authorities will be found by a preponderance to establish the
following propositions:

1. The master is liable in a civil suit of trespass, or trespass on
the case for the tortious acts of his servant done in the scope of his
employment.

2. The fact of the tortious act having been done in disobedience
of express orders, and without subsequent approval or ratification,
makes no difference.

8. Nor whether the purpose of the servant was malicious except
so far as the amount of damages.

4. Railroad corporations stand on no better footing than individ-
uals in any of these particulars.
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5. Under a given state of facts, the court may rightly instruct
the jury, as matter of law, that the servant was in the course of
his employment.

6. In the present case the judge correctly instructed the jury
on the facts supposed.

7. In case of malicious personal tort, the jury are authorized to
give punitory or exemplary damages.

8. The instruction on this point was correct, and very carefully
guarded.

9. A corporation is liable to punitory damages at least as fully
as an individual master.

10. In fact, a very large and increasing proportion of the later
cases of punitory damages have been inflicted on railroad corpora-
tions, and that, too, without proof of previous knowledge or subse-
quent approval of the tortious act by any other officer of the
defendant corporation than the offending servant. .

Finally. All the instructions of the presiding justice were correct,
or at least sufficiently favorable to defendants.

P. Barnes, for the defendants, cited Derby v. Penn. B. R. Co.
14 How. 468, and cases there cited ; Howe v. Newmarch, 12 Allen,
56 ; Reeves’ Dom. Relations, 856, 358 ; Foster v, KEssex Bank, 1T
Mass. 508; 2 Kent’s Com. 259, 260; Story on Agency, § 318;
Brown v. Purviance, 2 Harris & Gill. 8175 Lyons v. Martin, 8
Ad. & Ellis, 514 ; Thames Steam Boat Co. v. R. R. Co., 24 Conn.
40; 1 Redfield on Railways, 510-515; Pote v. Dill, 48 Maine,
539, Rice’s dissenting opinion; Hagan v. Prov. & Wor. R. R.
Co., 3 Rhode Island, 188; Turner v. N. B. & M. BR. R. (0., 34
Cal. 594 ; Pleasant v. N. B. § M. R. R. Cv., 34 Cal. 586 ; Finny
v. Mil. § Wis. R. R. (0.10 Wis., 338 ; Clark v. Newson, 1 Exch.
131; Montfort v. Wordsworth, 7 Ind. 83; Ripley v. Miller, 11
Ind. 247.

Warroxn, J. Two questions are presented for our considera-
tion: first, is the common carrier of passengers responsible for the
willful misconduct of his servant? or, in other words, if a passenger
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who has done nothing to forfeit his right to civil treatment, is
assaulted and grossly insulted by one of the carrier’s servants, can
he look to the carrier for redress? and, secondly, if he can, what is
the measure of relief which the law secures to him? These are
questions that deeply concérn, not only the numerous railroad and
steamboat companies engaged in the transportation of passengers,
but also the whole travelling public; and we have endeavored to
give them that consideration which their great importance has
seemed to us to demand.

I. Of the carrier’s liability. It appears in evidence, that the
plaintiff was a passenger in the defendants’ railway car; that, on
request, he surrendered his ticket to a brakeman employed on the
train, who, in the absence of the conductor, was authorized to de-
mand and receive it; that the brakeman afterwards approached
the plaintiff, and,.in language coarse, profane, and grossly insulting,
denied that he had either surrendered or shown him his ticket;
that the brakeman called the plaintiff a liar, charged him with
attempting to avoid the payment of his fare, and with having done
the same thing before, and threatened to split his head open and
spill his brains right there on the spot; that the brakeman stepped
forward and placed his foot upon the seat on which the plaintiff was
sitting, and, leaning over the plaintiff, brought his fist close down
to his face, and shaking it violently, told him not to yip, if he did
he would spot him, that he was a damned liar, that he never
handed him his ticket, that he did not believe he paid his fare
either way ; that this assault was continued some fifteen or twenty
minutes, and until the whistle sounded for the next station; that
there were several passengers present in the car, some of whom
were ladies, and that they were all strangers to the plaintiff'; that
the plaintiff was at the time in feeble health, and had been for some
time under the care of a physician, and at the time of the assault was
reclining languidly in his seat; that he had neither said nor done
anything to provoke the assault; that, in fact, he had paid his fare,
had received a ticket, and had surrendered it to this very brakeman
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who delivered it to the conductor only a few minutes before, by
whom it was afterwards produced and identified ; that the defend-
ants were immediately notified of the misconduct of the brakeman,
but, instead of discharging him, retained him in his place ; that the
brakeman was still in the defendants’ employ when the case was
tried and was present in court during the trial, but was not called as
a witness, and no attempt was made to justify or excuse his conduct.

Upon this evidence the defendants contend that they are not
liable, because, as they say, the brakeman’s assault upon the plain-
tiff was willful and malicious, and was mnot directly nor impliedly
authorized by them. They say the substance of the whole case is
this, that ¢ the master is not responsible as a trespasser, unless by
direct or implied authority to the servant, he consents to the un-
lawful act.” :

The fallacy of this argument, when applied to the common car-
rier of passengers, consists in not discriminating between the obli-
gation which he is under to his passenger, and the duty which he
owes a stranger. It may be true that if the carrier’s servant will-
fully and maliciously assaults a stranger, the master will not be
liable ; but the law is otherwise when he assaults one of his master’s
passengers. The carrier’s obligation is to carry his passenger
safely’and properly, and to treat him respectfully, and if he intrusts
the performance of this duty to his servants, the law holds him
responsible for the manner in which they execute the trust. The
law seems to be now well settled that the carrier is obliged to pro-
tect his passenger from violence and insult, from whatever source
arising. He is not regarded as an insurer of his passenger’s safety
against every possible source of danger; but he is bound to use all
such reasonable precautions as human judgment and foresight are
capable of, to make his passenger’s journey safe and comfortable.
He must not only protect his passenger against the violence and
insults of strangers and co-passengers, but a fortiori, against the
violence and insults of his own servants. If this duty to the pas-
senger is not performed, if this protection is not furnished, but, on
the contrary, the passenger is assaulted and insulted, through the
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negligence or the willful misconduct of the carrier’s servant, the
carrier is necessarily responsible.

And it seems to us it would be cause of profound regret if the
law were otherwise. The carrier selects his own servants and can
discharge them when he pleases, and it is but reasonable that he
should be responsible for the manner in which they execute their
trust. To their care and fidelity are intrusted the lives and limbs
and comfort and convenience of the whole traveling public, and it
is certainly as important that these servants should be trustworthy
as it is that they should be competent. It is not sufficient that they
are capable of doing well, if in fact they choose to do ill; that they
can be as polite as a Chesterfield, if, in their intercourse with the
passengers, they choose to be coarse, brutal, and profane. The
best security the traveler can have that these servants will be
selected with care, is to hold those by whom the selection is made
responsible for their conduct.

This Liability of the master is very clearly expressed in a recent
case in Massachusetts. The court say, that wherever there is a
contract between the master and another person, the master is re-
sponsible for the acts of his servant in executing that contract, al-
though the act is fraudulent and done without his consent. Howe
v. Newmarch, 12 Allen, 55. (Paragraph nearest the bottom of the
page.)

And Messrs. Angell and Ames, in their work on corporations
(section 388, p. 404, eighth edition), say: * A distinction exists as
to the liability of a corporation for the willful tort of its servant
toward one to whom the corporation owes no duty except such as
each citizen owes to every other; and that toward one who has
entered into some peculiar contract with the corporation by which
this duty is increased ; thus it has been held that a railroad corpo-
ration is liable for the willful tort of its servants whereby a passen-
ger on the train is injured.”

In Brand v. Railroad, 8 Barb. 368, the court say, a passenger
on board a stage-coach or railroad-car, and a person on foot in the
street, do not stand in the same relation to the carrier. Toward
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the one the liability of the carrier springs from a contract, express
or implied, and upheld by an adequate consideration. Toward the
other he is under no obligation but that of justice and humanity.
Hence a passenger, who is injured by a servant of the carrier, may
have a right of action against him when one not a passenger, for a
similar injury, would not.

In Moore v. Railroad, 4 Gray, 465, the plaintiff was forcibly put
out of a car for not giving up his ticket or paying his fare, when in
fact he had already surrendered his ticket to some one employed on
the train. The defendants insisted that they were not responsible
for the misconduct of the conductor; and further, that an action
for an assault would not lie against a corporation. But the court
held otherwise, and the plaintiff recovered.

In Seymour v. Greenwood, 7 Hurl. & Nor. 854, the plaintiff was
assaulted and taken out of the defendant’s omnibus by one of his
servants. The defendant insisted that he was not liable, because it
did not appear that he authorized or sanctioned the act of the ser-
vant. But it was held in the exchequer chamber, affirming the
Jjudgment of the exchequer court, that the jury did right in re-
turning a verdict for the plaintiff.

In Railroad v. Finney, 10 Wis. 888, the plaintiff was unlawfully
put out of a car by the conductor. After stating that it was in-
sisted, by the counsel for the railroad, that in no case could a cause
of action arise against the principal for the willful misconduct of
the agent, the court went on to say, that after a careful examina-
tion of the position, they were satisfied it was not correct; that
where the misconduct of the agent causes a breach of the princi-
pal’s contract, he will be liable whether such misconduct be willful
or merely negligent. !

In Bailroad v. Vandiver, 42 Penn. St. R. 365, a passenger re-
ceived injuries, of which he died, by being thrown from the plat-
form of a railroad car because he refusef to pay his fare or show
his ticket, he averring he had bought one but could not find it.
The evidence showed he was partially intoxicated. It was urged
in defense that if the passenger’s death was the result of force and
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violence, and not the result of negligence, then (such force and
violence being the act of the agents alone without any command or
order of the company) the company was not responsible therefor.
But the court held otherwise. ¢ A railway company,” said the
court, “selects its own agents at its own pleasure, and it is bound
to employ none except capable, prudent, and humane men. In the
present case the company and its agents were all liable for the in-
jury done to the deceased.”

In Weed v. Railroad, 17, N. Y. 362, the jury found specially
that the act of the servant by which the plaintiff was injured, was
willful. The court held the willfulness of the act did not defeat the
plaintiff’s right to look to the railroad company for redress.

In Railroad v. Derby, 14 Howard, 468, where the servant of a
railroad company took an engine and run it over the road for his
own gratification, not only without consent, but contrary to express
orders, the supreme court of the United States held that the rail-
road company was responsible,

In Railway v. Hinds, 53 Penn. 512, a passenger’s arm was bro-
ken in a fight between some drunken persons that forced their way
into the car at a station near an agricultural fair, and the company
was held responsible, because the conductor went on collecting fares,
and did not stop the train and expel the rioters, or demonstrate, by
an earnest effort, that it was impossible to do so. -

In Flint v. Transportation Co., 34 Conn. 554, where the plain-
tiff was injured by the discharge of a gun dropped by some soldiers
engaged in a scuffle, the court held that passenger carriers are
bound to exercise the utmost vigilance and care to guard those
they transport from violence from whatever source arising; and
the plaintiff recovered a verdict for $10,000.

In Landreaux v. Bell, 5 Louisiana, O. S. 275, the court say,
that carriers are responsible for the misconduct of their servants
toward passengers to the $ame extent as for their misconduct in
regard to merchandise committed to their care ; that no satisfactory
distinction can be drawn between the two cases.

In Chamberlain v. Chandler, 3 Mason 242, Judge Story declared
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in language strong and emphatic, that a passenger’s contract enti-
tles him to respectful treatment ; and he expressed the hope that
every violation of this right would be visited, in the shape of dam-
ages, with its appropriate punishment.

In Nieto v. Clark, 1 Clifford 145, where the steward of the ship
assaulted and grossly insulted a female passenger, J udge Clifford
declares, in language equally emphatic, that the contract of all pas-
sengers entitles them to respectful treatment and protection against
rudeness and every wanton interference with their persons from all
those in charge of the ship; that the conduct of the steward dis-
qualified him for his situation, and justified the master in immedi-
ately discharging him, although the vessel was then in a foreign
port. And we have his authority for saying that he has recently
examined the question with care, in a case pending in the Rhode
Island district, where the clerk of a steamboat unjustifiably assaulted
and maltreated a passenger, and that he entertains no doubt of the
carrier’s liability to compensate the passenger for the injury thus re-
ceived, whether the carrier previously authorized or subsequently
ratified the assault or not. A report of the case will soon be pub-
lished. (See 3 Clifford.)

And a recent and well-considered case in Maryland (published
since this case has been pending before the law court, and very
much like it in all respects), fully sustains this view of the law.
Railroad v. Blocher, 27 Md. 277.

The grounds of the carrier’s liability may be briefly stated thus:

The law requires the common carrier of passengers to exercise
the highest degree of care that human judgment and foresight are
capable of, to make his passenger’s journey safe. Whoever engages
in the business impliedly promises that his passenger shall have this
degree of care. In other words, the carrier is conclusively pre-
sumed to have promised to do what, under the circumstances, the
law requires him to do. We say conclusively presumed, for the
law will not allow the carrier by notice or special contract even to
deprive his passenger of this degree of care. If the passenger
does not have such care, but on the contrary is unlawfully assaulted

VOL. LVIL 15



218 WESTERN DISTRICT, 1869.

Goddard v. Grand Trunk Railway.

and insulted by one of the very persons to whom his conveyance
is intrusted, the carrier’s implied promise is broken, and his legal
duty is left unperfomhed, and he is necessarily responsible to the
passenger for the damages he thereby sustains. The passenger’s
remedy may be either in assumpsit or tort, at his election. In the
one case, he relies upon a breach of the carrier’s common-law duty
in support of his action; in the other, upon a breach of his implied
promise. The form of the action is important only upon the ques-
tion of damages. In actions of assumpsit, the damages are generally
limited to compensation. In actions of tort, the jury are allowed
greater latitude, and, in proper cases, may give exemplary damages.

II. We now come to the second branch of the case. What is
the measure of relief which the law secures to the injured party;
or, in other words, can he recover exemplary damages? We hold
that he can. The right of the jury to give exemplary damages for
injuries wantonly, recklessly, or maliciously inflicted, is as old as
the right of trial by jury itself; and is not, as many seem to sup-
pose, an innovation upon the rules of the common law. It was
settled in England more than a century ago.

In 1763, Lord Chief Justice Pratt (afterwards Earl of Cam-
den), with whom the other judges concurred, declared that the
jury had done right in giving exemplary damages. Huckle v.
Money,-2 Wilson, 205.

In another case the same learned judge declared with emphasis,
that damages are designed not only as a satisfaction to the injured
person, but likewise as a punishment to the guilty. Campbell’s
Lives of the Chancellors, Am. edition, vol. 5, p. 214.

In 1814, the doctrine of punitive damages was stringently ap-
plied in a case where the defendant, in a state of intoxication, forced
himself into the plaintiff’s company, and insolently persisted in
hunting upon his grounds. The plaintiff recovered a verdict for
five hundred pounds, the full amount of his ad damnum, and the
court refused to set it aside. Mr. Justice Heath remarked in this
case that he remembered a case where the jury gave five hundred
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pounds for merely knocking a man’s hat off, and the court refused
a new trial. It goes, said he, to prevent the practice of dueling,
if juries are permitted to punish insult by exemplary damages.
Merest v. Harvey, 5 Taunt. 442. See also, to the same effect, Sears
v. Lyon, 2 Starkie, 317, decided in 1818.

In 1844, Lord Chief Baron Pollock said, that in actions for ma-
licious injuries, jurjes had always been allowed to give what are
called vindictive damages. Doe v. Filliter, 13 M. & W. 50.

In 1858, in an action of trespass for taking personal property on
a fraudulent bill of sale, the defendant’s counsel contended that it
was not a case for the application of the doctrine of exemplary
damages ; but the court held otherwise. No doubt, said Pollock,
C. B., it was a case <in which vindictive damages might be given.
Thomas v. Harris, 3 H. & N. 961.

In 1860, in an action for willful negligence, the defendant con-
tended that the plaintiff’s declaration was too defective to entitle
him to exemplary damages; but the court held otherwise ; and the
Judge who tried the case remarked that he was glad the court had
come to the conclusion that it was competent for the jury to give
exemplary damages, for he thought the defendant had acted with a
high hand. Emblen v. Myers, 6 H. & N. 54.

* Damages exemplary,” is now a familiar title in the best Eng-
lish law reports. See 6 H. & N. 969.

It was the firmness with which Lord Camden (then Chief Jus-
tice Pratt) maintained and enforced the right of the jury to pun~.
ish with exemplary damages the agents of Lord Halifax (then Sec-
retary of State) for the illegal arrest of the publishers of the North
Briton, that made him so immensely popular in England. Nearly
or quite twenty of those cases appear to have been tried before him;
in all of which enormous damages were given, and in not one of
them was the verdict set aside. In one of the cases a verdiet for -
a thousand pounds was returned for a mere nominal imprisonment
at the house of the officer making the arrest, and the court re-
fused to set it aside. Beardmore v. Carrington, 2 Wilson, 244.

¢ After this,” says Lord Campbell, in his Lives of the Chaneel- -
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lors,” he became the idol of the nation. Grim representations of
him laid down the law from sign-posts, many busts and prints of
him were sold not only in the streets of the metropolis, but in the
provincial towns; a fine portrait of him, by Sir Joshua Reynolds,
with the flattering inscription, *in honor of the zealous asserter of
English liberty by law,” was placed in the Guildhall of the city of
London ; addresses of thanks to him poured in from all quarters;
and one of the sights of London, which foreigners went to see, was
the great Lord Chief Justice Pratt.”

In this country, perhaps Lord Camden is better known as one of
the able English statesmen who so eloquently defended the Ameri-
can colonies against the unjust claim of the mother country to tax
them. Lord Campbell says some portions of his speeches upon
that subject are still in the mouths of school-boys. But in Eng-
land his immense popularity originated in his firm and vigorous en-
forcement of the doctrine of exemplary damages. And we cannot
discover that the legality of his rulings in this particular was ever
seriously called in question. On the contrary, we find it admitted
by his political opponents that he was a profound jurist and an able
and upright judge. His stringent enforcement of the right of the
jury to punish flagrant wrongs with exemplary damages, arrested
not only great abuses then existing, but it has had a salutary influ-
ence ever since. It won for him the title of the ¢ asserter of Eng-
lish liberty by law.”

In this country the right of the jury to give exemplary damages
has been much discussed. It seems to have been first opposed by
Mr. Theron Metcalf (afterwards reporter and judge of the su-
preme court of Massachusetts), in an article published in 8 Ameri-
can Jurist, 387, in 1830. The substance of this article was after-
wards inserted in a note to Mr. Greenleaf’s work on Evidence.
Mr. Sedgwick, in his work on Damages, took the opposite view,
and sustained his position by the citation of numerous authorities.
Professor Greenleaf replied in an article in the Boston Law Re-
porter, vol. 9, p. 529. Mr. Sedgwick rejoined in the same period-
ical, vol. 10, p. 49. Essays on different sides of the question were
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also published in 8 American Law Magazine, N, S. 537, and 4
American Law Magazine, N. S. 61. But notwithstanding this
formidable opposition, the doctrine triumphed, and must be regard-
ed as now too firmly established to be shaken by anything short of
legislative enactments. In fact the decisions of the courts are
nearly unanimous in its favor. .

In a case in the supreme court of the United States, Mr. Jus-
tice Grier, in delivering the opinion of the court, says, it is a well-
established principle of the common law, that in all actions for torts
the jury may inflict what are called punitive or exemplary dam-
ages, having in view the enormity of the offense rather than the
measure of compensation to the plaintiff. ¢ We are aware,” the
judge continues, “that the propriety of this doctrine has been
questioned by some writers; but if repeated judicial decisions for
more than a century are to be received as the best exposition of
what the law is, the question will not admit of argument.” Day
v. Woodworth, 18 Howard, 363.

In a case in North Carolina, the court refer to the note in Pro-
fessor Greenleat’s work on Evidence, and say that it is very clearly
wrong with respect to the authorities ; and in their judgment wrong
on principle ; that it is fortunate that while juries endeavor to give
ample compensation for the injury actually received, they are also
allowed such full discretion as to make verdicts to deter others from
flagrant violations of social duty. And the same court hold that
the wealth of the defendant is a proper circumstance to be weighed
* by the jury, because a thousand dollars may be a less punishment
to one man than a hundred dollars to another. In one case the
same court sustained a verdict which in terms assessed the actual
damages at $100, and the exemplary damages at $1,000. The
court held it was a good verdict for $1,100. Pendleton v. Davis,
1 Jones (N. C.), 98. McAulay v. Birkhead, 13 Iredell, 28. Gil-
reath v. Allen, 10 Iredell, 67.

In fact, Professor Greenleaf is himself an authority for the doc-
trine of exemplary damages. Speaking of the action for assault
and battery. he says the jury are not confined to the mere corporal
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injury, but may consider the malice of the defendant, the insulting
character of his conduct, the rank in life of the several parties, and
all the circumstances of the outrage, and thereupon award such ex-
emplary damages as the circumstances may in their judgment re-
quire. 2 Greenl. on Ev., § 89.

Bt if the great weight of Professor Greenleaf’s authority were to
be regarded as opposed to the doctrine, we have, on the other hand,
the great weight of Chancellor Kent’s opinion in favor of it. He
says, surely this is the true and salutary doctrine. And after re-
viewing the English cases, he continues by saying it cannot be nec-
essary to multiply instances of its application; that it is too well
settled in practice, and too valuable in principle to be called in ques-
tion. Tillotson v. Cheetham, 3 Johnson, 56 and 64.

This brief review of the doctrine of exemplary damages is not
so much for the purpose of establishing its existence, as to correct
the erroneous impression which some members of the legal profes-
sion still seem to entertain, that it is a modern invention, not sanc-
tioned by the rules of the common law. We think every can-
did-minded person must admit that it is no new doctrine; that its
existence as a fundamental rule of the common law has been re-
cognized in England for more than a century; that it has been
there stringently enforced under circumstances which would not
have allowed it to pass unchallenged, if any pretext could have
been found for doubting its validity ; and that in this country, not-
withstanding an early and vigorous opposition, it has steadily pro-
gressed, and that the decisions of the courts are now nearly unan-
imous in its favor. It was sanctioned in this State, after a careful
and full review of the authorities, in Pike v. Dilling, 48 Me. 539,
and cannot now be regarded as an open question.

But it is said that if the doctrine of exemplary damages must
be regarded as established in suits against natural persons for their
own willful and malicious torts, it ought not to be applied to corpor-
ations for the torts of their servants, especially where the tort is
committed by a servant of so low a grade as a brakeman on a rail-
way train, and the tortious act was not directly nor impliedly au-



CUMBERLAND COUNTY. 223

Goddard v. Grand Trunk Railway.

thorized nor ratified by the corporation; and several cases are cited
by the defendants’ counsel, in which the courts seem to have taken
this view of the law; but we have carefully "examined these
cases, and in none of them was there any evidence that the servant
acted wantonly or maliciously; they were simply cases of mistaken
duty; and what these same courts would have done if a case of
such gross and outrageous insult had been before them, as is now
before us, it is impossible to say ; and long experience has shown
that nothing is more dangerous than to rely upon the abstract reas-
oning of courts, when the cases before them did not call for the
application of the doctrines which their reasoning is intended to es-
tablish.

We have given to this objection much consideration, as it was
our duty to do, for the presiding judge declined to instruct the
jury that if the acts and words of the defendants’ servant were not
directly nor impliedly authorized nor ratified by the defendant,
the plaintiff could not recover exemplary damages. We confess
that it seems to us that there is no class of cases where the doctrine
of exemplary damages can be more beneficially applied than to
railroad corporations in their capacity of common carriers of pas-
sengers ; and it might as well not be applied to them at all as to
limit its application to cases where the servant is directly or im-
pliedly commanded by the corporation to maltreat and insult a
passenger, or to cases where such an act is directly or impliedly
ratified ; for no such cases will ever occur. A corporation is an
imaginary being. It has no mind but the mind of its servants; it
has no voice but the voice of its servants; and it has no hands with
which to act but the hands of its servants. All its schemes of mis-
chief, as well as its schemes of public enterprise, are conceived by
human minds and executed be human hands; and these minds and
hands are its servants’ minds and hands. All attempts, therefore,
to distinguish between the guilt of the servant and the guilt of the
corporation; or the malice of the servant and the malice of the
corporation; or the punishment of the servant and the punishment
of the corporation, is sheer nonsense; and only tends to confuse
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the mind and confound the judgment. Neither guilt, malice, nor
suffering is predicable of this ideal existence, called a corporation.
And yet under cover of its name and authority, there is in fact as
much wickedness, and as much that is deserving of punishment, as can
be found anywhere else. And since these ideal existences can
neither be hung, imprisoned, whipped, or put in the stocks,—since
in fact no corrective influence can be brought to bear upon them
except that of pecuniary loss,—it does seem to us that the doctrine
of exemplary damages is more beneficial in its application to them,
than in its application to natural persons. If those who are in the
habit of thinking that it is a terrible hardship to punish an innocent
corporation for the wickedness of its agents and servants, will for a
moment reflect upon the absurdity of their own thoughts, their anxi-
ety will be cured. Careful engineers can be selected who will not
run their trains into open draws; and careful baggage men can be
secured, who will not handle and smash trunks and band-boxes as
is now the universal custom; and conductors and brakemen can be
had who will not assault and insult passengers; and if the courts
will only let the verdicts of upright and intelligent juries alone,
and let the doctrine of exemplary damages have its legitimate in-
fluence, we predict these great and growing evils will be very much
lessened, if not entirely cured. There is but one vulnerable point
about these ideal existences, called corporations; and that is, the
pocket of the monied power that is concealed behind them; and if
that is reached they will wince. When it is thoroughly understood
that it is not profitable to employ careless and indifferent agents, or
reckless and insolent servants, better men will take their places, and
not before.

It is our judgment, therefore, that actions against corporations,
for the willful and malicious acts of their agents and servants in ex-
ecuting the business of the corporation, should not form exceptions
to the rule allowing exemplary damages. On the contrary, we
think this is the very class of cases, of all others, where it will do
the most good, and where it is most needed. And in this conclu-
sion we are sustained by several of the ablest courts in the country.
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In a case in Mississippi, the plaintiff was carried four hundred
yards beyond the station where he had told the conductor he
wished to stop; and he requested the conductor to run the train
back, but the conductor refused, and told the plaintiff to get off the
train or he would carry him to the next station. The plaintiff got
off and walked back, carrying his valise in his hand. The plaintiff
testified that the conductor’s manner toward him was insolent,
and the defendants having refused to discharge him, the jury re-
turned a verdict for four thousand five hundred dollars, and the
court refused to set it aside. They said the right of the jury to
protect the public by punitive damages, and thus prevent these
great public blessings from being converted into the most dangerous
nuisances, was conclusively settled; and they hoped the verdict
would have a salutary influence upon their future management.
Railroad, in Brror, v. Hurst, 36 Miss. 660.

In New Hampshire, in an action against this identical road,
where, thrdugh gross carelessness, there was a collision of the pas-
senger train with a freight train, and the plaintiff was thereby
injured, the judge at misi prius instructed the jury that it was a
proper case for exemplary damages ; and the full court sustained the
ruling, saying it was a subject in which all the traveling public
were deeply interested ; that railroads had practically monopolized
the transportation of passengers on all the principal lines of travel,
and there ought to be no lax administration of the law in such
cases ; and that it would be difficult to suggest a case more loudly
calling for an exemplary verdict. [If mere carelessness, however
gross, calls loudly for an exemplary verdict, what shall be said of
an injury that is willful and grossly insulting ?] Hopkins v. At. &
St. Lawrence Railroad, 86 New Hamp. 9.

Judge Redfield, in his very able and useful work on rallways,
expresses the opinion that there is quite as much necessity for hold-
ing these companies liable to exemplary damages as their agents.
He says it is difficult to perceive why a passenger, who suffers
indignity and insult from the conductor of a train, should be com-
pelled to show an actual ratification of the act, in order to subject
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the company to exemplary damages. (2 Redfield on Railways,
231, note.) But if such a ratification is necessary, he thinks the
corporation, which is a mere legal entity, inappreciable to sense,
should be regarded as always present in the person of its servant,
and as directing and ratifying the servant’s acts within the scope
of his employment, and thus be made responsible for his willful
misconduct. 1 Redfield on Railways, 515 et seq.

And in a recent case in Maryland (published since this case has
been pending before the law court), a case in all respects very sim-
ilar to the one we are now considering, the presiding judge was re-
quested to instruct the jury that the plaintiff was not entitled to
recover vindictive or punitive damages from the defendants, unless
they expressly or impliedly participated in the tortious act, author-
izing it before or approving it after it was committed ; but the pre-
siding justice refused so to instruct the jury, and the full court held
that the request was properly rejected; that it was settled that
where the injury for which compensation in damages is sought, is
accompanied by force or malice, the injured party is entitled to
recover exemplary damages. Railroad v. Blocher, 27 Md. 277.

But the defendants say that the damages awarded by the jury
are excessive, and they move to have the verdict set aside and a
new trial granted for that reason. That the verdict in this case is
highly punitive, and was so designed by the jury, cannot be doubted;
but by whose judgment is it to be measured to determine whether
or not it is excessive? What standard shall be used? It is a case
of wanton insult and injury to the plaintiff’s character, and feelings
of self-respect, and the damages can be measured by no property
standard. It is a case where the judgment will be very much in-
fluenced by the estimation in which character, self-respect, and
freedom from insult are held. To those who set a very low value
on character, and think that pride and self-respect exist only to be-
come objects of ridicule and sport, the damages will undoubtedly
be considered excessive. It would not be strange if some such
persons, measuring the sensibilities of others by their own low
standard, should view this verdict with envy, and regret that some-
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body will not assault and insult them, if such is to be the standard
of compensation. While others, who feel that character and self-
respect are above all price, more valuable than life itself even,
will regard the verdict as none too large.’ We repeat, therefore,
" that it is a case where men’s judgments will be likely to differ.
And suppose the court is of opinion that the damages in this case
are greater, much greater even, than they would have awarded,
does it therefore follow that the judgment of the court is to be sub-
stituted for that of the jury? By no means. Itis the wisdom of
the law to suppose that the judgment of the jury is more likely to
be right than the judgment of the court, for it is to the former and
not to the latter that the duty of estimating damages is confided.
Unless the damages are so large as to satisfy the court that the
verdict was not the result of an honest exercise of judgment, they
have no right to set it aside.

A careful examination of the case fails to satisfy us that the jury
acted dishonestly, or that they made any mistake in their applica-
tion of the doctrine of exemplary damages. We have no doubt
that the highly punitive character of their verdict is owing to the
fact that, after Jackson’s misconduct was known to the defendants,
they still retained him in their service. The jury undoubtedly
felt that it was due to the plaintiff, and due to every other traveller
upon that road, to have him instantly discharged ; and that to retain
him in his place, and thus shield and protect him against the pro-
testation of the plaintiff, made to the servant himself at the time of
the assault, that he would lose his place, was a practical ratification
and approval of the servant’s conduct, and would be so understood
by him and by every other servant on the road.

And when we consider the violent, long-continued, and grossly
insulting character of the assault; that it was made upon a person
in feeble health, and was accompanied by language so coarse, pro-
fane, and brutal; that so far as appears it was wholly unprovoked;
we confess we are amazed at the conduct of the defendants in not
instantly discharging Jackson. Thus to shield and protect him in
his insolence, deeply implicated them in his guilt. It was such in-
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difference to the treatment the plaintiff had received, such indiffer-
ence to the treatment that other travelers might receive, such in-
difference to the evil influence which such an example would have
upon the servants of thi§ and other lines of public travel, that we
are mot prepared to say the jury acted unwisely in making -
their verdict highly punitive. We cannot help feeling that if we
should interfere and set it aside, our action would be most unfortu-
nate and detrimental to the public interests. On the contrary,
if we allow it to stand, we cannot doubt that its influence will
be salutary. It will be an impressive lesson to these defend-
ants, and to the managers of other lines of public travel, of the
risk they incur when they retain in their service servants known to
be reckless, ill-mannered, and unfit for their places. And it will
encourage those who may suffer insult and violence at the hands of
such servants, not to retaliate or attempt to become their own
avengers, as is too often done, but to trust to the law and to the
courts of justice, for the redress of their grievances, It will say
to them, be patient and law-abiding, and your redress shall surely
come, and in such measure as will not add insult to your previous
injury.

On the whole, we cannot doubt that it is best for all concerned
that this verdict be allowed to stand.

We see nothing in the rulings or charge of the presiding judge,
of which the defendants can justly complain. And there is noth-
ing to satisfy us that the jury were prejudiced or unduly biased;
or that they made any mistake either as to the facts or the law.
Our conclusion, therefore, is, that the exceptions and motion must
be overruled. Motion and ewceptions overruled.

ArrreroN, C. J.; Dickerson, BArRows, and Dawrorra, JJ.,
concurred.

Tarrey, J., did not concur upon the question of damages, and
gave his opinion as follows:

In so much of the opinion of Mr. Justice Walton as determines
the question of the liability of the defendants to answer in damages
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for the acts of the brakeman Jackson I concur; but I do not con-
cur in sustaining the rulings of the court at the trial of the cause
fixing the rule of damage for the jury; and I regard it so clearly
wrong in principle, inequitable and unjust in practice, and so en-
tirely wanting in precedent, that my duty requires something more
than a silent dissent.

So much of the opinion as discusses the right of a jury to give
in civil actions punitive damages, I do not propose now to review
or express any opinion of or concerning, but it is to the application
of the rule made in this case by the justice presiding at the trial
of the cause. The rulings upon this matter are happily so clearly
expressed and positive in terms, that no reasonable doubt concern-
ing the proposition involved in them can be entertained. If by
possibility any doubt could have arisen concerning them, the opinion
he has drawn in the case sets them at rest.

The case shows that “ on the subject of damages the presiding
justice instructed the jury as follows: If the plaintiff has proved
his case so that he is entitled to recover some damages, the question
arises how much. That is a question which you must determine,
being guided by the rules of law as I shall state them to you. In
the first place, the plaintiff is entitled to such damages as he has
actually suffered, and in estimating the amount, you will not be
limited to what he has lost in dollars and cents. In fact, there is no
evidence that he has suffered pecuniarily to any extent. You are
to consider the injury to his feelings, his wounded pride, his wounded
self-respect, his mental pain and suffering, occasioned by the assault,
and the feeling of degradation that necessarily resulted from it.
There are few men probably that would not rather suffer a severe
pecuniary loss than a personal and insulting assault. Hence if one
man should spit in another’s face in public, the jury would not be

" limited to ten cents damages on the ground that that sum would pay
him for washing his face. A man’s feelings, self-respect, and pride of
character are as much under the protection of the law in such case
as his property. And in estimating the damages for a personal assault
attended with opprobrious and insulting language, the jury have a
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right to consider the character and standing of the person assaulted,
and the injury to his feelings, as well as the injury to his person,
and then to give him such damages as, in view of all the circum-
stances, will be a just compensation for the injury actually suffered.
This amount must be left, in every case, to the sound judgment
and discretion of the jury.”

Pausing at this point of the instructions, we shall notice that they
embrace all the elements of compensatory damages recognized by
courts of the most liberal views in these matters; and embrace
elements which many courts denominate exemplary; and they are
stated in so clear and concise a manner, and accompanied by so
forcible an illustration, that had they stopped at this point the
plaintiff might well have expected his verdict to cover the utmost
his injuries would warrant. With the rule thus far I am content,
although carrying it to the very verge and utmost limit of prece-
dent. I call attention to it at this point to show that the"jury had,
at this time, instructions which covered all the tangible and intan-
gible elements of assessment in such cases. Instructions which if
adhered to and followed by the jury restore him to the condition
in which the assaulting party found him, so far as money can do it.
Under these instructions he is to be made whole in the eyes of the
law, just as if the injury had not been done; in every particular
compensated so far as money can do it; what is done beyond is not
to compensate, it is not to meet mere speculative or intangible in-
juries, is not to give him anything due him, for he has his full
desert. These elements reach everything he, as an individual, can
claim by reason of any infringement of his rights.

These instructions having been given, so full, clear, and liberal,
the presiding judge proceeds to give the next element of damage,
which has not for its basis any injury, invasion of right or privilege,
discomfort, inconvenience, or indeed anything relating to the plain-
tiff, or anything in which he has any interest above that possessed
by every other member of the community. It is not act or deed,
word or menace,—these have all been adjusted; but it is mere
motive, thought, interest, and secret desire. Being evil, morally
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wrong, somebody must be punished for their existence, and the
Judge says:

¢ There is also another important rule of law bearing upon the
question of damages. If the injury was wanton, malicious, com-
mitted in reckless and willful disregard of the rights of the injured
party, the law allows the jury to give what is called punitory or
exemplary damages. It blends the interests of the injured party
with those of the public, and permits the jury not ouly to give
damages sufficient to compensate the plaintiff, but also to punish
the defendants. T feel it my duty, however, to say, that you ought
to be very cautious in the application of this rule. The law does
not require you to give exemplary damages in any case, and where
the damages which the plaintiff is entitled to recover in order to
compensate him for the injury he has actually suffered is sufficient
to punish the defendants, and serve as a warhing and example to
others, the jury ought not to give more. But if they think it is
not enough, then the law allows them to add such farther sum as
will make it enough for that purpose.. But they should be careful
in fixing the amount not to allow more than is just and reasonable,
and not to allow their judgment to be swerved by their passions.
Defendants’ counsel requested the presiding judge to instruct the
jury, that the plaintiff is not entitled to recover against the defend-
ant company, any greater damages than he might against Jackson
himself, for the same cause of action upon similar evidence. Upon
which request the presiding jydge stated to the jury: I decline to
give you such instruction. I have endeavored to give you the cor-
rect rules by which the damages, if any, are to be assessed in this
case; and I think you cannot rightfully be required to enter into a
consideration of the damages which a party not now before the
court, and has not therefore had an opportunity to be heard, ought
to pay, and then measure the damages in this case which has been
heard, by those which you think ought to be just in another which
has not been heard; we will endeavor to decide this case right now,
and when Jackson’s case comes before us, if it ever does, we will
endeavor to decide that right.
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¢ Defendants’ counsel further requested the presiding judge toin-
struct the jury, that if the jury find that the acts and words of
Jackson were not directly nor impliedly authorized, nor ratified by
the defendants, then the plaintiff is not in any event entitled to re-
cover vindictive damages against the defendants, nor damages in the
nature of smart-money, which request was not complied with, the
presiding judge having already instructed the jury upon what state
of facts the plaintiff would be entitled to such damages.”

I have copied all the instructions “on the subject of damages;”
it will be seen that these latter instructions are substantially that
the jury having given full compensatory damages, may give others
in their discretion to punish these defendants for the wanton, will-
ful, and malicious act of their brakeman in assaulting a passenger,
although they neither directly or impliedly authorized or ratified
the act. :

This proposition must be sustained, if at all, upon one of two
grounds; either that it is competent to punish. one man for the
criminal intent of another, or that the malice of the brakeman in
this case was that of the defendant corporation.

A brief notice of some of the authorities touching the liability
of the master for the acts of his servant will, I think, show the
ground of liability, the reason for the rule, and exhibit a marked
distinction between the ordinary case of master and servant and the
case at bar.

In Dane’s Abridgment of Americag Law, vol. 2, chap. 59, art. 2,
it is said :  * The master is not liable for the willful, voluntary, or
furious act of his servant.” “If my servant distrain a horse law-
fully by my order, and then use him, this conversion is his act, and
trover lies against him; for my order extends only to distraining
the horse, and not to using him; this is his own act.”

¢ Nor is the master bound for the voluntary acts of his servants;
for if he be bound, servants may ruin their masters by willful acts;
nor are willful acts, wrongs authorized by their masters.”

“If I order my servant to do what is lawful, and he does more,
he only is liable; it is his own act, otherwise he might ruin me,
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and in such case there can be no express or implied command from
me for what he does beyond his orders; and whenever the questioh
is how far the master is liable for his servant’s acts, the material in-
quiry must be, how far he expressly or impliedly authorized it.”

% The master is liahle for the negligent act of his servant, but not
for his willful wrong; is liable in trover; for which rule several rea~
sons may be given: (1) A willful wrong is the servant’s own act.
(2) To allow him by his willful tortious act to bind his master and
subject him to damages, would be to allow servants a power to ruin
their masters. (3) In such cases there is no command from the
master expressed or implied to do a willful - -rong.”

In Bacon’s Abr., vol. 4, title Master an ~ .3ervant, it is said: *The
master must also answer for torts, and injuries done by his servant
in the execution of his authority. But though a master is answer-
able for damages occasioned by the negligence or unskillfulness of
his servant acting in the execution of his orders, yet he is not an-
swerable in trespass for the willful act of his servant done in his
absence, and without his direction or assent.”

Chancellor Kent says: ¢ The master is only answerable for the
fraud of his servant while he is acting in his business, and not for
fraudulent or tortious acts, or misconduct in those things which do
not concern his duty to his master, and which when he commits, he
steps out of the course of his service. But it was considered in
MecManus v. Cricket, 1 East, 106, to be a question of great con-
cern and of much doubt and uncertainty, whether the master was
answerable in damages for an injury willfully committed by his ser-
vant while in the performance of his master’s business, without the
direction or assent of the master. The court of K. B. went into
an examination of all the authorities, and after much discussion and
great consideration, with a view to put the question at rest, it was
decided that the master was not liable in trespass for the willful act
of his servant in driving his master’s carriage against another,
without his master’s direction or assent. The court considered
that when the servant quitted sight of the object for which he was
employed, and without having in view his master’s orders, pursued

VOL. LVIL 16
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- the object which his own malice suggested, he no longer acted in
pursuance of the authority given him, and it was deemed so far a
willful abandonment of his master’s business. This case has re-
ceived the sanction of the supreme court of Massachusetts and
New York, on the ground that there was no authority from the
master express or implied, and the servant in that act was not in
the employ-ment of his master.”

Wright v. Wileoz, 19 Wendall, 843, Cowen, J., who gave the
opinion of the court, says: “If the act was willful, the master is no
more liable than if his servant had committed any other assault and
battery. All the cases agree that a man is not liable for the willful
mischief of his servant, though he be at the time in other respects
engaged in the service of the former.” After citing several cases
he adds: ¢ Why is a master chargeable for the act of his servant?
Because what a man does by another he does by himself. The act
is not within the scope of his agency.” Hesays: ¢ The authorities
deny that when the servant willfully drives over the man, he is in
his master’s business. They held it a departure, and going into the
servant’s own independent business.”

In Richkmond Turnpike Co. v. Vanderbilt (1 Hill, 480), case of
a collision of steamboats, the supreme court held that if the collis-
ion was willful on the part of the defendant’s servant, the defend-
ant was not liable, referring to Wright v. Wilcor. The case after-
ward went to the court of appeals (2 Com. 479) where the doc-
trine applied in the supreme court was sanctioned ; and it was fur-
ther held that the corporation was not liable, although the willful
act producing the injury was authorized and sanctioned by the
president and general agent thereof; because a general or special
agent, when he commits or orders a willful trespass to be commit-
ted, acts without the scope of his authority.

In Hibbard v. N. Y. & Erie R. R. Co. (15 N. Y. 455), which
‘was ‘““an action against the corporation for ejecting a passenger
from the cars, who, having once exhibited his ticket, refused so to
do when again requested by the conductor.” Brown, J.,in giving
his opinion says, speaking of a requested instruction concerning
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damages, ““the object of the request was, that the court should dis-
criminate between those acts of the company’s agent done in the
execution of its directions, and those done in the excess of its in-
structions and without authority or approbation. This I think
should have been done. The plaintiff may have been injured by
the use of unnecessary force to effect what the company had a right
to do. The conductor and those who aided him are not the com-
pany. They are its agents and servants, and, whatever tortious
acts they commit by its direction, it is responsible for and no other.
This is upon the principle that what one does by another he does
by himself. For injuries resulting from the carelessness of the ser-
vant in the performance of his master’s business the latter is liable.
But for the willful acts of the servant the master is not responsible,
because such willful acts are a departure from the master’s busi-
ness;” and cites the case of Wright v. Wilcox, and cases there
cited.

In the same case Comstock, J., says: “If the conductor had no
right to eject the plaintiff from the train after he had complied with
the request and produced the ticket, then I do not see upon what
principle the defendants can be made liable for the wrong. The
regulation and instructions to the conductor, as we have said, were
lawful, and they did not in their terms or construction profess to
justify the trespass and eviction. The result is, the wrong was
done without any authority, and, therefore, that those who actually
did it are alone unanswerable.” ¢ If he mistook the authority con-
ferred upon him both when he committed the trespass and when
he was examined as a witness, it cannot alter the law or change the
rights of the parties. His own mistake as to the extent of his
powers cannot make the railroad company liable for acts not in fact
authorized.” These cases are all cited in a subsequent case. Weed
v. The Panama R. R. Cb., 17 N. Y. 362.

The rule is thus stated in Story’s Agency, § 456. «But
although the principal is liable for the torts and negligence of his
agents, yet we are to understand the doctrine with its just limita-
tions, that the tort or negligence occurs in the course of the agency.
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For the principal is not liable for the torts or negligences of his
agent in matters beyond the scope of the agency unless he has sub-
sequently adopted them for his use or benefit. Hence it is that the
principal is never liable for the unauthorized, the willful, or the ma-
licious act or trespass of his agent.”

Mzr. Hilliard, in his work on Torts, says: In general, a master
is liable for the fault or negligence of his servant; but not for his
willful wrong or trespass. The injury must arise in the course of
the execution of some service lawful in itself, but negligently or
unskillfully performed, and not be a wanton violation of law by the
servant, although occupied about the business of his employer.”
Hilliard on Torts, c. 40.

In Parsons v. Winchell,5 Cushing, 592, Metcalf, J., says: *“ But
the act of a servant is not the act of a master even in legal intend-
ment or effect unless the master personally directs or subsequently
adopts it. In other cases, he is liable for the acts of his servant
when liable at all, not as if the act were done by himself, but
because the law makes him answerable therefor. He is liable,
says Lord Kenyon, ¢to make compensation for the damage conse-
quential for his employing of an unskillful or negligent servant.’”
(1 East, 108.)

Of this latter class of cases, Story says: In every such case the
principal holds out his agent as competent and fit to be trusted ;
and thereby, in effect, he warrants his fidelity and good conduct in
all the matters of the agency.” (Story on Agency, § 452.)

In Southwick v. Estes, T Cushing, 885, Dewey, J., instructed the
jury “that if the act of the servant were not done negligently but
willfully with the intention of disregarding the directions of the
master, he would not be responsible therefor.” This instruction
was held correct, and the case of McManus v. Crickett was cited by
the court.

In Philadelphia, Wilmington § Baltimore R. R. Co.v. Langley,
21 Howard, 202, Mr. Justice Campbell in delivering the opinion of
the court says, *the result of the cases is that for acts done by the
agents of a corporation either in contractu or in delicto in the course
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of its business and of their employment, the corporation is respon-
sible as an individual is responsible under similar circumstances.”
In Weed v. Panama R. R. Co., 17 N. Y. 862, this rule was in-
voked to relieve the defendants from the consequences of the will-
ful act of the conductor in the detention of a train whereby a pas-
senger was made sick and suffered permanent injury in her health.
Strong, J., in delivering the opinion of the court says: ¢ The
defendants insist that they are not liable for the willful act of the
conductor followed by such a result; and they invoke, in support
of their position, the rule, well sustained by principle and author-
ity, that a master is not liable for a willful trespass of his servant.”
He then proceeds to say, *“it is important, therefore, to inquire
whether that rule extends to a case like the present, and for that
purpose to consider the basis on which it is founded. The reason
of the rule clearly appears by the cases in which it has been de-
clared and applied.” He then examines many of the cases where
the rule has been stated and applied, and cites also Story on Agency,
§ 456, and then says: ¢ All the cases on the subject, so far as I have
observed, agree in regard to the principle of the rule, and also in
limiting the rule to that principle. For acts of an agent within his
authority, the principal is liable, but not for willful acts without his
authority.” (Phil. § Read. R. R. Co.v. Derby, 14 How. 468.) He
then proceeds, in reference to the case then under consideration, to
say : “In the light of this examination of the class of cases which
has been considered, it cannot fail to be seen that there is an im-
portant difference between those cases and the one before the court.
The former are cases of willful, unauthorized, wrongful acts by
agents, unapproved by their principals, occasioning damage, but
which do not involve nor work any omission or violation of duty
by their principals to the persons injured ; wrongs by the agents
only with which the principals are not legally connected. In the
present case, by means of the wrongful, willful detention by the
conductor, the obligation assumed by the defendants, to carry the
wife with proper speed to her destination, was broken. The real
wrong to the wife in this case, and from which the damage pro-
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ceeded, was the not carrying her in a reasonable time to Aspinwall
as the defendants had undertaken to do, and this was a wrong of
the defendants unless the law excused them for their delay on ac-
count of the misconduct of their agent.” In the conclusion of his
discussion he says, the rule of law, relied on by the defendants to
sustain their position, is inapplicable to the case, and that it makes
no difference whether the act was willful or negligent as to the lia-
bility of the defendants for a nonfulfillment of ‘their contract.
From an examination of these authorities, I think it will be found
that the principal is liable for the act of his agent in three classes
of cases:

I. Where the act is done by the previous command of the prin-
cipal, or is subsequently ratified or adopted by him.

This command may appear from proof of specific directions, or
implied from the circumstances of the case.

II. Where the agent negligently, unskillfully or otherwise im-
properly performs the duties pertaining to his employment.

III. Where the act of the agent has caused the breach of a con-
tract, or prevented the performance of an obligation due from, and
existing between, the principal and a third person.

The liability, in the first class of cases, rests solely upon the max-
im, “Qui facit per alium facit per se;” and in no other cases is he
liable as an actor, but in those cases where he has commanded the
act or subsequently ratified it, which is regarded in law as a previ-
ous command.

The authorities, ancient and modern, are believed to be uniform
upon this proposition, and wherever a liability attaches for an un-
authorized act, it is founded upon some other reason.

In the second class the agent is held out as competent and fit to
be trusted (by the principal), and he, in effect, warrants his fidel-
ity and good conduct in all the matters of the agellcy; by reason
of this, as Lord Kenyon says, he becomes liable ¢to make compen-
sation for the damage consequential for his employing of an unskill-
ful or negligent servant.” As to whether this warranty covers the
willful tortious acts of the agent while engaged in and about the

™
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master’s business, the authorities do not all agree. - Some hold that
as soon ag the act becomes a willful tréspass, the master is no longer
liable ; others hold that for acts done in the course of his employ-
ment the master is responsible whatever may be the animus of the
actor. A review of the authorities, touching this question, will be
found in the case of Evansville § Crawfordsville B. R. Co. v.
Baum, 26 Ind.

The liability, in the third class of cases, rests not upon the law-
fulness or unlawfulness of the act done by the agent, but as
grounded upon the failure of the principal to perform a contract or
fulfill an obligation with the party injured. In this class of cases it
matters not whether the act be a ¢ willful trespass ” or not ; wheth-
er it was done in the course of the employment of the servant is
immaterial; if the act produces the breach of the contract, or
causes a failure to fulfill the existing obligation, the liability to an-
swer attaches. The gravamen of the charge is not that the agent
has done this or that act, but that the principal has not fulfilled his
agreement. : '

That the case at bar comes within this class of cases I think
there can be no doubt, and the liability of the defendants is well
placed upon those grounds, by Mr. Justice Walton, and could be
sustained upon no other.

In the light of these authorities and decisions, ancient and mod-
ern, emanating from courts of the highest jurisdiction, character,
and ability, what is the true rule of damages in the case at bar?
Or, putting the question in a more pertinent form, were the de-
fendants liable to punitory damages, such as is sufficient to punish
the defendants and serve as a warning arnd example to others.”

If the act of Jackson was a willful, wanton, and malicious tres-
pass upon his part, and was neither directly or impliedly authorized
or ratified by the defendants, the act was neither in fact or legal
intendment the act of the defendants. This is quite clear from rea-
son and authority. Although it may be one which devolved upon
them a liability, it is in no sense their act; so that, if ordinarily the
malice of the acting agent was so inseparably connected with the
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act that it would attach to the principal, nolens volens, in those cases
where, by legal intendment, it was his, the principal’s act, in this
case it would not, it being neither in act or legal intendment the
act of the defendants.

The requested instruction clearly presented the proposition that
unless the act was authorized directly or impliedly, or subsequently
ratified by the defendants, they could not be chargeable with the
motive and intent of the actor. This was refused and the rule left,
that, regardless of authorization or ratification, they might be pun-
ished for the willful, wanton, and malicious acts of Jackson.

The ruling, it is apparent, extends to cases not within the first
class, and the result of placing it in either of the other classes is to
punish one for the malice of another. To relieve the case from
this difficulty an effort is made to make corporations an exception
to the rule, although all the authorities, whether found in element-
ary treatises or judicial decisions, place them upon the same foot-
ing. The idea put forward seems to be, that the servant is the cor-
poration. In order, however, that the position may certainly stand
as it is made, and the argument proceed upon no erroneous deduc-
tions of mine, I quote: “ A corporation is an imaginary being. It
has no mind but the mind of its servants; it has no voice but the
voice of its servants, and it has no hands with which to act but the
hands of its servants. All its schemes of mischief, as well as its
schemes of public enterprise, are conceived by human minds and
executed by human hands, and those minds and hands are its minds
and hands. All attempts, therefore, to distinguish between the
guilt of the servant and the guilt of the corporation ; or the malice
of the servant and the malice of the corporation; or the punish-
ment of the servant and the punishment of the corporation is
¢ sheer nonsense,” and only tends to confuse the mind and confound
the judgment.” '

In relation to this proposition one inquiry may be made, viz.:
Have these servants no “minds,” no ¢ hands,” and no ¢ schemes ”’
except those of the corporation? Are all their schemes, all their
acts, and all the emanations of their minds those of the corpora-
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tion? If they have any other, shall the corporation be punished
for them ?

Does not the argument attach a responsibility to the corporation
for all the acts of a person in its employ ? If it does not, where is
the dividing line ? It is all, or part. What part? This is the ques-
tion which law-writers and judges have been answering for many
years, and whether, in the estimation of any, it be or not ¢ sheer
nonsense,” they have distinguished between those acts of the agent
for which the corporation is, and those for which it is not liable.

What its “voice” commands, what its hands” do, and the
“schemes " which it executes, it should be and is held responsible
for, whether done by direct or implied authority or subsequently
ratified by them ; and when they do this in wanton and willful dis-
regard of the rights of others, they may, under the law as now ad-
ministered, be punished by punitive damages.

But when the “voice ” which speaks, and the hand” which
executes, is not that of the principal, however wanton, willful, and
malicious it may be, the ¢ stones,” even, “cry out” against inflict-
ing upon him a punishment therefor, and the more wanton and ma-
licious the act, the more horrible is the doctrine.

Corporations are but aggregated individuals acting through the
agency of man. They may consist of a single individual, or more,
and they are no more ideal beings when thus acting than the indi-
vidual thus acting. For certain acts the individual, though not
manually engaged in it, is held responsible. For the same acts the
body of individuals, denominated a corporation, are held responsible.
The principal and agent, in both cases, are separate and independ-
ant beings. Agent presuppose a principal,—somebody to act for.
Somebody whose orders they are to execute, and somebody for
whom they are to perform service ; somebody who is answerable to
them, and who may be answerable for the acts done under their di-
rection. Mr. Justice Brown, in Hibbard v. N. Y. 4 Erie R. R.
(0., before cited, says, “the conductor and those who aided him are
not the company, they are its agents and servants.” If the em-
ployee and servant is the corporation, in fact or legal intendment,
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it does not act through agents. Its acts are all the direct acts of
principals without the intervention of any other power, and it car-
ries us back to a responsibility for all the acts of a persqn employed
by a corporation, whether those acts have any relation to his par-
ticular employment or not, a proposition too absurd and monstrous
in its results to be entertained at all. Mr. Justice Campbell, in
giving the opinion of the supreme court of the United States, in
the case before cited (21 How. 202), says, the result of the cases
is that for acts done in the course of its business and of their em-
ployment ¢ the corporation is responsible, as an individual is re-
sponsible, under similar circumstances.”

I, therefore, come to the conclusion that if liable at all to be pun-
ished for the malice of Jackson, it must be upon some other ground
than their legal identity with him, and that in no sense can his mal-
ice be said to be their malice ; and there seems to be strong indica-
tions in the charge of the presiding judge, that he, at that time,
placed it upon no such grounds. The defendants, in view of this
assumption by the plaintiff, “requested the presiding judge to in-
struct the jury that the plaintiff is not entitled to recover against
the defendant company any greater damages than he might recover
against Jackson himself, for the same cause of action upon similar
evidence.” This instruction the court declined to give, and re-
marked to the jury, ¢TI think fou cannot rightfully be required to
enter into a consideration of the damages which a party, not now
before the court, and has not, therefore, had an opportunity to be
heard, ought to pay, and then measure the damages in this case
which has been heard by those which you think might be just in
another case which has not been heard. We will endeavor to de-
cide this case right now, and when Jackson’s case comes before us,
if it ever does, we will endeavor to decide that right.”

I think the argument is very strong from this remark, that it was
not the malice and ill-will of Jackson that was designed to be pun-
ished, for he says his case has not been heard. The court say, sub-
stantially, we know not what excuses or justification he may offer
when heard, if ever, * and when his case comes before us, if ever
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it does, we will endeavor to decide that right.”  One would suppose
that it was some wanton, malicious act, committed in reckless
and willful disregard of the rights of the injured party,” by these
defendants that was to receive such punishment as should “serve a
warning and example to others,” and not such an act done by Jack-
son. The argument would seem to proceed and say Jackson, for
his act, may deserve one punishment, and those defendants, for
their acts, may deserve another ; and I cannot well forbear the in-
quiry here, if there is not here some evidence of an  attempt to dis-
tinguish between the guilt of the servant, and the #uilt of the cor-
poration ; or the malice of the servant, and the malice of the cor-
poration ; or the punishment of the servant, and the punishment of
the corporation ?” Was it here that « sheer nonsense ” was enact-
ed, and “ the mind confused,” and the *judgment confounded.”

If it was the malicious act of the defendants that was to be pun-
ished, the enormity of Jackson’s wrong had indeed nothing to do
with it. If it was the malicious wrong of Jackson that was to be’
punished, why should a party, innocent of all wrong in the matter,
be punished more than the wrong-doer himself. If he was the
corporation, why would not all the acts of extenuation and justifi-
cation surrounding him be also the acts of the corporation, and be
proper elements to be considered in graduating or fixing the penalty ?
How could his case come before us, if he was the corporation?
Would it be to be punished for the act of the corporation ?

If we hold both guilty and both liable, it must be founded upon
the idea of two actors, and that the employee is not only the cor-
poration but somebody else, and the nonentity of agent becomes
itself a nonentity, and instead of a mere imaginary thing which
swallows up and extinguishes all the relations of principal and
agent, and renders any attempt to distinguish between them ¢ sheer
nonsense,” we do have two distinct, independent, accountable sub-
jects, susceptible of being brought before the courts to answer and
be punished, and we are not left to the ideal action of punishingan
ideal existence. Again; if the actor is brought before the court
and punished, would he be punished for the act of the corporation or
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his own act? for the malice of the corporation, or his own malice?
If imprisoned, should we say the corporation was imprisoned ?

If not, and he is (as undoubtedly he may be) called to answer
for an assault, and punished for an assault, when we come to fix
the punishment, do we not distinguish between his guilt and the
guilt of the corporation, his malice and the malice of the corpora-
tion ? And when the rule is required that we punish him in the
same manner and to the same extent as the corporation, should we
not reply very much as did the presiding judge at the trial? I
think there carfbe no two opinions about the matter, and that there
is manifestly a distinction between the two, and that there are two
to distinguish between, and that when the act is authorized by any
previous command or subsequent adoption, it is not, and cannot in
the nature of things be made the act of another than the actor.
Laws may be made making others responsible therefor, but it is the
act of him who does it, and not of him who neither does or author-
izes it; and no amount of judicial legislation or refinement can
make it so; as before remarked, it is not possible in the nature of
things. '

Again; if this servant is the corporation, what becomes of the
law regulating the liability of the principal for an injury received
by an employee while in the business of the corporation. It is
held, that if the injury was produced by the carelessness or negli-
gence of the master or corporation, they must respond in damages ;
but if produced by the act of a fellow-servant, they are not liable.
Is not here a distinction recognized between the guilt of the servant
and the guilt of the corporation? Is not here a manifest distinction
noted and acted upon between the servant and corporation ? If the
servant is the corporation, it is the act of the corporation when
done by the fellow-servant. But these cases say, no. You assume
the risks arising from the acts of your fellow-servants, but not the
acts of your principal, the corporation ; when the corporation is neg-
ligent you may recover, but when it is the servant, you cannot.
Again, T ask, how can this be, if the servant is the corporation?
This new idea, it appears to me, has in it more of ingenuity than logic
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or substance ; it is altogether ideal, and if it finds place in the law,
it will be among its fictions.

The learned judge then adds, “and it ight as well not be ap-
plied to them at all, as to limit its application to cases where the
servant is directly and specially directed by the corporation to mal-
treat and insult a passenger, or to cases where such an act is direct-
ly and specifically ratified; for no such cases will ever occur.” The
instruction requested and refused, used the term directly or *im-
pliedly,” and with this sentence so amended, I have simply to say,
that if no such case ever does occur, there is no occasion, right, or
propriety in inflicting the punishment. If the act is neither di-
rectly or impliedly authorized or ratified, there is in it no wan-
toness, no malice, and no ill-will toward the person injured, and no
public wrong by them done to be redressed or atoned for. Repent-
ance with them is absolutely impossible. The argument is simply
this ; if we do not punish you when you do not directly or impliedly
authorize or adopt a wrong, we shall never have an opportunity,
for you never will thus authorize or adopt one. The argument is
clearly stated by the learned judge, and I leave it as he left it, re-
marking, that if the end to be attained is the punishment of rail-
road corporations whether guilty or innocent, the rule requiring
them first to be guilty of wrong had better be abolished.

That the learned judge meant to state his argument thus, is, I
think, apparent from the remark which immediately follows: ¢ that
if those who are in the habit of thinking that it is a terrible hard-
ship to punish an innocent corporation for the wickedness of its
agents and servants, will for a moment reflect upon the absurdity
of their own thoughts, their anxiety will be cured.”

In Bvansville § Crawfordsville R. R. Co. v. Baum, 26 Indiana,
70, the court say: ¢ Nor will sound policy maintain the application
of a rule to railways or corporations on this subject, which shall
not be alike applied to others, as has been intimated in some quar-
ters. The suggestion is not fit to be made, much less sanctioned,
. in any tribunal pretending to administer justice impartially.”

In another case it is said, ¢ The law lays down the same rule for
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all, and we cannot make a different rule in the case of a servant
of a railway company and an ordinary tradesman;” ‘“and, there-
fore, treating Phillips as qle servant, the company are not liable for
his tortious act any more than other individuals would be.” Roe
v. Birkenhead ¢ec. R. R. Co., T Eng. Law and Eq., 547.

With the criticism (if it be entitled to that appellation) of the
opinion upon railroads and their management I have, in the posi-
tion I now occupy, no occasion to deal. My duty I consider per-
formed, and best performed, when I have endeavored to ascertain
the law as it is, and apply it to causes as they are presented, rather
than in making rules for any real or supposed grievances. The
law-making power is ample to afford the necessary means of redress
where none now exists; and did these great and growing evils really
exist, we might reasonably expect to find the law-makers, the peo-
ple, those who must suffer by their existence, exercising their cor-
rective powers.

If the evil is not sufficient to induce the sufferers to provide a
remedy, it will hardly justify the judiciary in leaving the clear
path of the duty of expounding the law, and assuming the powers
and responsibilities of law-makers. Perhaps there has been no
one thing that has introduced into the law so much confusion and
embarrassment as the engrafting policy of courts; adding here a
little and there a little, till the original is covered with these judi-
cial excrescences ; and not unfrequently the jewel is lost in its sur-
roundings of dross.

The plaintiff, in the printed brief of his argument presented in
this case, says, ¢ If, therefore, an individual master, perhaps person-
ally innocent of positive evil intent is liable to punishment by ex-
emplary damages for the malice of his servant, fora much stronger
reason ought a soulless corporation to be responsible for the wicked
and wanton acts of its sole representative.”

In my judgment, if the premise were right in this proposition,
there is no reason why the conclusion is not right. But I know of
no case where the master, innocent of all wrong upon his own part,
has been held to be liable to punishment for the malice of his ser-
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vant. It is only where he has been a participator in some manner
in the wantonness and malice displayed in the act, and it is his own
wanton and malicious act that is then punished. The plaintiff says
further: ¢ Besides, if corporations cannot be reached in exemplary
‘damages for the malice of their servants, they escape entirely, and
thus stand infinitely better than citizens who are liable in punitory
damages, not only for their own personal acts, which latter it is ob-
vious a corporation can never be guilty of in the strict sense.” If
citizens were liable in punitory damages for the malice of their ser-
vants, in nowise participated in by themselves, the conclusion that
corporations would stand better than citizens, if they escaped a
punishment for the malice of their servants, is irresistible; but
again I say, I know of no law, authority, or reason for holding an
innocent citizen to punishment for the malice of his servant or

agent.. It is quite as much as one can reconcile with just account-
ability to hold him to compensate for injuries maliciously inflicted
in the course of his employment, without adding punishment.

The theory of punitive damages is the infliction of a punishment
for an offense committed. It presupposes the existence of a moral
wrong, an infraction of the moral code; a wrong in which the
community has some interest in the redress, and in securing immu-
nity from in the future. It presupposes also an offender, and de-
signs to punish that offender. To punish one not an offender is
against the whole theory, policy, and practice of the law and its ad-
ministrators. ¢ It is better that ten guilty men should escape than
one innocent man should suffer.” Before the smallest fine can be
inflicted, evidence, leaving no reasonable doubt of the guilt of the
party to be thus punished, must be adduced. Evidence that he pos-
sessed the evil intent, wicked and depraved spirit; that it was he
that was regardless of social duty. The idea of punishing one who
is not particeps criminis in the wrong done is so entirely devoid of
the first principles and fundamental elements of law, that it can
never find place among the rules jof action in an intelligent and
virtuous community. There is no parallel, for it is in the adminis-
tration of the law, and courts of the highest repute have, whenever
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the question has arisen, declared it unsound in principle and in-
equitable in practice.

In Hagan v. Prov. 4 Worcester Railroad,3 R. 1. 188, Broughton,
J., in delivering the opinion of the court says:

“In cases where punitive or exemplary damages have been as-
sessed, it has been done upon evidence of such willfulness, reckless-
ness, or wickedness on the part of the party at fault as amounted
to criminality, which for the good of society and security to the in-
dividual ought to be punished. If, in such cases, or in any case
of a civil nature, it is the policy of the law to visit upon the offend-
er such exemplary damages as will operate as a punishment, and
teach the lesson of caution to prevent repetition of such criminality,
yet we do not see how such damages can be allowed, when a prin-
cipal is prosecuted for the tortious act of a servant, unless there is
proof in the case to implicate the principal, and make him particeps
criminis of his agent’s act. No man shall be punished for that of
which he is not guilty. Cases may arise in which the principal is
deeply implicated in the servant’s guilt or fault,—cases in which
the conduct of the principal is such as to amount to a ratification.
In all such cases, the principal is particeps criminis, if not the prin-
cipal offender ; and whatever damages might properly be visited up-
on him who commits the act, might be very properly inflicted upon
him who thus criminally participates in it. But where the proof
does not implicate the principal, and however wicked the servant
may have been, the principal neither expressly nor impliedly au-
thorizes or ratifies the act, and the criminality of it is as much
against him as against any other member of society, we think it is
quite enough that he shall be liable in compensatory damages for
the injury sustained in consequence of the wrong of a persbn act-
ing as his servant.”

In Railroad v. Finney, 10 Wisconsin, 388, which was a case for
putting a passenger off the cars before reaching the end of the
route to which his ticket entitled him, the court below instructed
the jury that ““in this case, if you find the complaint sustained by
evidence, you may give such damages as shall compensate the plain-
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tiff' for his loss by the act of the defendant, and also such exemplary
damages as you may find proper under the circumstances.” The
defendants requested an instruction, that they should give
the plaintiff such damages only as would compensate him for his
loss by reason of putting off the cars; that they could not give
vindictive or punitory damages, called smart-money.” This instruc-
tion was refused. The court, in giving their opinion, say: ¢ The
judge improperly refused to instruct the jury as requested by de-
fendants’ counsel, that the plaintiff was only entitled to recover such
sum as would compensate him for his actual loss by being put off
the cars, and that he was not entitled to vindictive damages or
smart-money. If it be admitted that the action of the conductor
in expelling the plaintiff from the cars was willful and malicious,
or so grossly negligent, oppressive, or insulting as to bring the case
within the rule authorizing exemplary damages, if the suit had
been brought against him ; yet there was not one word of testi-
mony offered showing, or tending to show, that such conduct on his
part was either previously directed, or subsequently ratified or
adopted by the company ; although they may be liable in this action
to indemnify the plaintiff for the actual loss or damage which he
sustained by reason of the misconduct of the conductor, because it
occasioned a breach of their duty or obligation to carry him from
. Madison to Edgerton. Still it does not follow that they may be

~ visited with damages by way of punishment, without proof that
they directed the act, or subsequently confirmed it. Defendants
are not to be visited with damages by way of punishment, without
proof that they directed the act to be done, or subsequently con-
firmed it. Such damages are given by way of punishing the malice
or oppression, and are graduated by the intent of the party com-
mitting the wrong. But how can such damages be assessed against
a principal with such intent? Surely they cannot be. But in an
action against the principal for the act of the agent, how can the
question of their assessment be properly submitted to the jury when
there is no evidence connecting the principal with such intent on
the part of the agent; clearly it cannot.” The damages in this

VOL. LVIL 17
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case were $175, and the judgment of the court below was re-
versed. ;

Turner v. The North Beach § Mission R. R. Co., 34 Cal. 594,
was an action for unlawfully ejecting the plaintiff from a car by
the conductor. The court below ruled, ¢ that the injury, if com-
mitted, and if a willful one on the part of the defendants in their
servant the conductor, and accompanied by malice or such acts as
in their nature tended to show a purpose of resentment or ill-will,
or a disposition to degrade the plaintiff, entitled her to what is called
exemplary damages.” After some comment, and citing Story’s
Agency, sec. 456; 19 Wend. 343; and 14 Howard, 486, before
referred to, the court say, * Tested by these principles, it is obvi-
ous that in this case the defendant was not liable for any malicious
and wanton conduct of the conductor. If liable at all, its liability
must be confined to the actual damages which the plaintiff suffered.
To render the defendant liable to punitive damages, it was incumbent
on the plaintiff to show that the act complained of was done with
the authority either express or implied of the defendant, or was
subsequently adopted by the company.” ¢ If her expulsion resulted
from the malice of the conductor, or was accompanied by violence
or personal indignity, the conductor alone is responsible for such
damages as she may be entitled to for this cause beyond the actual
damages resulting from her exclusion from the car, unless as before
stated the company expressly or tacitly participated in the malice
and violent conduct of the conductor. In other words, if the act of
the conductor was wholly unauthorized, the company is liable for
the actual damage, and the conductor alone for the punitive dam-
ages, if any.”

There is another case in the same volume, Pleasants v. Same
Defendants, and decided upon the same grounds.

In Clark v. Newson, 1 Exch. 131; and 1 Welsby, Hurlstone &
Gordon (a case of joint trespass by two), Pollock, Ch. Baron,
said, *I think it would be very wrong to make the malignant mo-
tive of one party a ground of aggravation of damages against the
other party who were altogether free from any improper motive.
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In such case the plaintiff' ought to select the party against whom
he means to get aggravated damages.”

In relation to the views thus expressed, it is said by Mr. J ustice
Walton, in his opinion, that, “ In none of them was there any evi-
dence that the servant acted wantonly or maliciously; they were
simply cases of mistaken duty. And what these same courts would
have done if a case of such gross and outrageous insult had been
before them, as is now before us, it is impossible to say; and long
experience has shown that nothing is more dangerous than to rely
upon the abstract reasoning of courts, when the cases before them
did not call for the application of the doctrines which their reason-
ing is intended to establish.” Waiving, for the present, the ques-
tion of fact as to whether they were or not simply cases of mis-
taken duty, we find in each of them the question of punitive dam-
ages legitimately and clearly raised and discussed, and the reason-
ing, such as it is, is before the profession, The cases are not cited as
mere authority by reason of their being decided cases by courts of
competent jurisdiction, but because the reasoning is believed to sup-
port the decision. If the reasoning is bad, fallacious, inconclusive,
some would adopt the plan of exhibiting these facts by a course of
reasoning .of their own, rather than by promulgating a general
proposition that it is unsafe to rely upon their reasoning. If the
reasoning is sound and applicable to case at bar, it does not matter
* that it was, or was not necessarily called out in the case into which
it has been introduced, and it requires some other answer than mere
criticism upon course of proceeding by the judges in those cases.

That the gentlemen, composing the several courts alluded to, sup-
posed the cases called for the decisions and reasonings they made,
cannot well be doubted, and an examination of the cases as report-
ed in the printed volumes of the reports referred to, will, I think,
leave the reader in no doubt concerning that question.

There are some other cases to be found in the books not referred
to on the defendant’s brief to which I will advert as indicating the
views of some of the courts in other States.

Akerman v. Brie Railway Co., 82 N. J. 254, was an action to
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recover damages for injuries sustained while traveling in their cars
by reason of the carelessness and disobedience of the employees of
the road. The court say: It appeared on trial that the defend-
ants had adopted all needful rules and regulations for the running
of their trains, and had employed competent persons as tender of
the switch at which the accident occurred. No care or caution,
required for the safety of the passengers, had been omitted by the
company. Through the carelessness and disobedience of their
agents the accident happened.” ¢ In fact, the only fault or negli-
gence complained of was that of the employees of the company.
Where a railroad company adopts all rules and regulations needful
for the safety of passengers, and employ competent agents, whose
duty it is to see that these rules and regulations are observed, I
do not think that the company, in case of injury to the passengers
happening by reason of the failure of the agent to perform his duty,
can be held lable for punitive damages. If, however, the com-
pany, as such, is in fault, a different rule applies. The company,
for its own carelessness, may be justly held liable for smart-money.
This rule does not prevail where the carelessness is only that of a
subordinate agent. There is no justice in punishing the company
after it has done all in its power to prevent an injury. The agent,
if guilty of negligence, may, in certain cases, be proceeded against
by indictment. I cannot yield to the argument so earnestly urged
by the counsel of the plaintiff, that by construction of law the com-
pany is guilty of gross negligence whenever its agent is, and is,
therefore, to be treated the same as if through its own negligence
the injury happened. I think the verdict was against the charge
of the court in that it is, to some extent at least, for punitive dam-
ages. Full compensation to the plaintiff’ for all real loss, present
and prospective, was the measure of damages.”

Porter v. Same Defendants, argued at the same time, was deter-
mined upon the rules announced in this case.

These cases well indicate the views of the court in New Jersey.
MeKeon v. Citizens Railway Co., 42 Misso. 79, was an action for an
injury done to a passenger. The court, in giving their opinion, say :



CUMBERLAND COUNTY. 253

Goddard v. Grand Trunk Railway.

«If the conduct of this driver was willful and malicious with intent
to injure the plaintiff, he might‘ be liable to indictment for assault
with intent to kill, or some other criminal offense ; but his employer
was not responsible for his crimes, nor liable for his acts of willful
and malicious trespass. The company was answerable only for his
negligence, or his incapacity, or unskillfulness in the performance
of the duties assigned to him. In such cases we have no hesita-
tion in saying, that punitory damages, or any damages beyond a full
compensation for the injury sustained, cannot be allowed.”

Louisville § Portland R. R. Co. v. Smith, 2 Duval, 556 (Ken-
tucky Reports), was a case where the evidence tended to show
that the car of the plaintiffs was upset by the carelessness of their
driver, and defendant injured thereby. The instruction was, ¢ that
if the car was thrown from the track by the fast and careless driv-
ing of the defendants’ (now plaintiffs”) agent, they should find for
plaintiff (now defendant), and that the jury are not necessarily re-
stricted to actual damages, but may, in their discretion, award such
exemplary damages as they deem just and proper in view of all the
facts in the case.” The court say, the facts did not authorize a pun-
ishment of the defendants, and the court below should have re-
stricted them to compensatory damages, and for this reason the
judgment was reversed.

In the case of Hill v. New Orleans Opelousas R. R. Co., 11
Louisiana, 292, the court used the following language : * In actions
of this kind, it is not within the province of the jury, although neg-
ligence is clearly proven, to give vindictive damages, as is some-
times allowed in case of willful and malicious injuries. The com-
pany, in such cases, is not to be punished for the negligence of its
agents as a crime.”

Keen v. Lezardie, vol. 8, cases of the supreme court of Louisi-
ana, page 26, was an action brought to recover damages of defend-
ants, ship-owners, for injuries to plaintiff’s wife, at the hands of a
master of a vessel on which she was a passenger. The evidence
showed gross neglect and wanton outrage on the part of the master
against the lady. In delivering the opinion of the court, the judge
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said, “It is true, juries sometimes give what is called smart-money.
They are often warranted in giving vindictive damages as a punish-
ment inflicted for outrageous conduct. But this is only justifiable
in an action against the wrong-doer, and not against persons who,
on account of their relation to the offender, are only consequential-
ly liable for his acts, as the principal is liable for the acts of his fac-
tor or agent.”

In Jefferson R. R. Co. v. Rogers, 28 Indiana, 1, it is said:
“ Whatever rule of damages would apply in a suit against a natu-
ral person, ought to apply in a suit against a corporation. Any
discrimination in that regard would shock the public sense of im-
partial justice, and would be an unjust innovation. The instruc-
tions, governing subordinate employees and agents, may be devised
in such utter disregard of the rights of others, that obedience to
them will result in palpable wrong to individuals; whether it was
so here was a question for the jury,” thus putting the question
whether the acts are done in obedience to instructions that the
execution of would result in palpable wrong.

Detroit Daily Post Company v. McArthur, 16 Mich. 447, was an
action by McArthur for publishing an alleged libel. The court
say: “ The employment of competent editors, the supervision, by
proper persons, of all that is to be inserted, and the establishment
and habitual enforcement of such rules as would probably exclude
improper items, would reduce the blame-worthiness of a publisher
to a minimum for any libel inserted without his privity or approval,
and should confine his liability to such damages as include no
redress for wounded feeling, beyond what is inevitable from the
nature of the libel. And no amount of express malice in his em-
ployees should aggravate damages against him, when he has thus
purged himself from blame.” ¢ While, therefore, in the present
case the reporters were guilty of carelessness in receiving hearsay
talk of legal charges, which could only be lawfully published in ac-
cordance with the documentary facts, and while there could be no
justification for publishing outside scandal against an individual from
any source whatever, yet the defendants were only responsible
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beyond the damages recoverable under any circumstances, for such
a libel to the extent of their own conduct in the case, or want of
care used in guarding their columns against the insertion of such
articles.”

In the case of R. R. Co. v. Baum, before cited, the court say:
“ But when the act is unnecessary to the performance of the mas-
ter’s service, and not really intended for that purpose, but is done
by the servant to gratify his own malice, though, under pretense of
executing his employment, it is not done to serve the master, and
is not, in fact, within the scope of the employment, and the master
is not, therefore, liable.” ¢ Under these circumstances, last enu-
merated, it is not easy to perceive, in the nature of things, any just
reason for holding the master responsible. It will not do to say he
shall answer in damages, because by employing the servant he gives
him opportunity to maltreat those with whom he comes in contact
in discharging his duties, that reason would hold the shop-keeper
for any outrage committed by his clerk upon a customer; the mer-
chant for the like conduct of his journeyman ; and, indeed, it would
be equally applicable to almost every department of business in the
conduct of which it is necessary or convenient to employ assistants
to deal with the public. Even the inn-keeper, whose cook feloni-
ously mingles poison with the food of a guest, must then respond in
damages.”

In Kleen v. Central Pacific. R. R. Co., 37 Cal. 400, the court
say: “ As to the general rule upon that subject there can be no
doubt. If the act of the conductor, in pulling the plaintiff’ off the
cars was a wanton and malicious act, committed out of the course
of his agency, the defendant cannot be held responsible for the
manner in which he did it, unless, however, the defendant expressly
authorized the act.”

In the case of the ¢ Amiable Nancy,” 3 Wheaton, which was a
suit for a marine trespass, Mr. Justice Story, in delivering the opin-
ion of the court, among other things says: “ Upon the facts dis-
closed in the evidence, this must be pronounced a case of gross and
wanton outrage without any just provocation or excuse; under
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such circumstances, the honor of the country and the duty of the
court equally require that a just compensation should be made to
the unoffending neutrals for all the injuries and losses actually sus-
tained by them. And if this were a suit against the original wrong-
doers, it might be proper to go yet further and visit upon them, in
the shape of exemplary damages, the proper punishment which be-
longs to such lawless misconduct. But it is to be considered that
this is a suit against the owners of the privateer upon whom the law
has, from motives of policy, devolved a responsibility for the con-
duct of the officers and crew employed by them, and yet from the
nature of the service they can scarcely ever be able to secure to
themselves an adequate indemnity in cases of loss. They are in-
nocent of the demerit of this transaction, having neither directed
it, nor countenanced, nor participated in it in the slightest degree.
Under such circumstances, we are of opinion that ‘they are bound
to repair all real injuries and personal wrongs sustained by the libel-
lants, but they are not bound to the extent of vindictive dam-
ages.

In Wardrobe v. California Stage Co., 7 Cal. 118, the jury found
for actual and exemplary damages in the sum of $2,500. The chief
Justice, in delivering the opinion of the court, quoted with approval
the opinion of Judge Story in the ¢ Amiable Nancy,” and said,
“when it appears that the coach at the time of the accident was
driven by a servant or agent of the owner, the rule in such case is,
that the principal is liable only for simple negligence, and that ex-
emplary damages cannot be enforced against him.”

In the case of Moody v. McDonald, 4 Cal. 297, the facts were
similar to the above, and in the action brought against the princi-
pal for tortious acts of his servant, where the jury gave $2,500 dam-
ages, and $2,500 smart-money, the court disallowed the verdict for
the smart-money, holding the principal liable only for compensatory
damages.

In MecLellan v. Cumberland Bank, 24 Maine, 566, the court say:
“The first question obviously presented by the case is, can a corpor-
ation aggregate be chargeable with malice? Such corporations have
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been held answerable in trover ; and might, perhaps, in other actions
sounding in tort for all acts done by their offters under circum-
stances implying authority to do them. But it may well be doubted
if such corporations can be implicated by the acts of their servants
in transactions in which malice would be necessary to be found in
order to the sustaining an action against them therefor.”

Two cases are cited by Mr. Justice Walton as sustaining the
rulings of the presiding judge; one in New Hampshire, and one in
Mississippi.

In the case in New Hampshire (Hopkins v. The Atlantic 4 St.
Lawrence R. R. Co., 36 N. H. 1) the ruling complained of was
‘that if the jury should find the defendants guilty of gross negli-
gence at the time of the collision, and the plaintiff’s injury was oc-
casioned by such negligeﬁce, they might in their discretion give ex-
emplary damages.”

¢ To this instruction two objections are made :

1. That it is not a case for exemplary damages, because the neg-
ligence, which is the foundation of the suit, was the negligence of the
defendant’s servants ;

2. Because the facts of the case disclose no fraud, malice, vio-
lence, cruelty, or the like, nor any turpitude or moral wrong.”

Upon the last point, the court hold that ¢ gross carelessness in such
case implies a heedless disregard for human life, and for the safety
of passengers who intrust themselves to the care of the road, which
brings the case very strongly within the rule that the wrong com-
plained of, to warrant exemplary damages, must have something of a
criminal character.”

In relation to the first objection the court say: «“ The defendants
are a corporation, and can act in no way but by their officers, agents,
and servants ; and when their officers, agents, or servants act within
the scope of their authority and employment, it is the act of the cor-
poration, and their negligence is the negligence of the corporation;”
and they' cite Angell & Ames on Corp. 386, and Chestnut Hill
Turnpike v. Rutter,4 S. & R. 6.

It will be noticed that the learned chief justice, who drew this
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opinion, makes onkr such acts of the agent, as are authorized by the
corporation, their acts. It is such as are within the scope of their
authority as well as employment. He does not say that unauthor-
ized acts by the agent become the acts of the principal. His prop-
osition conforms to the rules which we have before deduced from
the authorities. A recurrence to the authorities, cited by him, will
show this. Section 886, Angell & Ames on Corp., which is cited,
reads as follows: “ Yet it is somewhat remarkable that the question
whether an action of trespass would be against a corporation should
not, until within a very late period, have been the subject of express
judicial decision. In the case of Maud v. Monmouthshire Canal
Company it was expressly decided by the English court of common
pleas, in 1842, that trespass will lie against a corporation. The ac-
tion was brought for breaking and entering locks on a canal, and
seizing and carrying away barges and coal. The trespasses, it was
proved, had been committed by an agent of the company, which was
incorporated by an act of parliament, and the barges and coal, it ap-
peared, had been seized for tolls claimed to be due them. The only
question being whether trespass would lie against a corporation ag-
gregate for an act done by their agent within the scope of their au-
thority. The court held, that when it is established that trover will
lie against a corporation, there could be no reason why trespass
should not also lie against them ; that it was impossible to see any
distinction between the two actions.”

This section which is cited relates alone to the question whether
or not trespass can be maintained when the act done was within
the scope of their authority ; that is the authority conferred by the
corporation, and it is held, when the act is done by the authority of
the corporation, it is the act of the corporation, and trespass will lie.

The next section, save one, which follows (388) says: Tt is of
importance, however, to be observed, that an action of trespass can-
not be sustained against a private corporation for an act done by one
of its agents unless done communicato consilio, or, in other words,
unless the act ltas been directed, suffered, or ratified by the corpor-
ation. A corporation is liable for an injury done by one of its ser-
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vants in the same manner and to the same extent only as a natural
individual would be liable under like circumstances. The well-
known rule of law is, that if the cause of an injury to a person be
immediate, though it happens accidentally, the author of it is an-
swerable in trespass as well as in case; but a master, whether a
natural individual or an artificial one, is not liable for a willful act
of trespass of his servant.”

With these authorities before him we cannot well suppose he
meant to include any unauthorized act of the agent. He was too
good a lawyer to say that an act done against the master’s orders’
and directions was the act of the master. Did these, however,
leave us in doubt, what follows upon the same page of his opinion
would seem to put the matter at rest, for he proceeds to say: * Cor-
porations may be sued in trespass for the authorized acts of their
servants ; and if the trespass is committed by their authority, with
circumstances of violence and outrage such as would authorize ex-
emplary damages against an individual defendant, it is not easy to
discover any ground for a different rule of damages against the cor-
poration which the law charges with the consequences of the act as
the responsible party. If a corporation like thisis guilty of an act
or default such as, in case of an individual, would subject him to
exemplary damages, we think the same rule must be applied to the
corporation.”

This we understand to be in harmony with all the authorities,
and comes within the first class of cases to which I have referred.
The act is theirs, because done by their authority. Being theirs,
they are held as would be an individual defendant. If unauthor-
ized, it is not their act, although they may, upon other principles,
be liable to compensate for the injury done.

The ground upon which exemplary damages is allowed is, that
the trespass is committed by their authority ¢ with such circum-
stances of violence and outrage as would authorize exemplary dam-
ages against an individual defendant, I regard the law, as stated by
the chief justice, as directly sustaining the views that I present,
viz.: that to be chargeable with the animus of the transaction, it
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must be theirs by previous authority, direct or implied, or subse-
quently adopted or ratified by them. The instruction in the court
below required the defendants to be guilty of gross negligence to
subject them to exemplary damages; and the sum total of the de-
cision was that this was right, and that if the act was done by the
authority of the defendants, it was the act of the principal. What
evidence there was, if any, that the defendants participated in the
act which produced the injury, does not appear ; nor does it appear
.that the jury found the defendants were guilty of gross carelessness.
All the remarks of the chief justice are made upon the hypotheti-
cal case of an injury happening through the gross carelessness of
the defendant corporation. ,

The case in Mississippi came before the court on a motion to set
aside the verdict. The discussion in the opinion is upon the pro-
priety and authority of the court to set aside verdicts on account of
the amount of damages in those cases where there is no fixed rule
of computation, and the authorities cited are almost all of them
upon this point. There was no ruling excepted to, and no question
of law presented. Upon the matter of punitive damages, referred
to by Judge Walton in his opinion, they say: ¢ The case is much
stronger for the defendant in error, than were the facts in the case
of Heirnv. Me Caughan and Wife, 32 Miss. 18. The decision in that
case was conclusive in this, as to the form of action as well as the
right of the jury, in such cases, to protect the public, by punitive
damages, against the negligence, folly, or wickedness which might
otherwise convert these great public blessings into the most danger-
ous nuisances.” ‘

It will be perceived that this case, so far as any consideration of
punitive damages was concerned, was regarded as settled by the
case in the 82d Mississippi.

Looking at that case I find it was an action brought for an act
done by a partner. Heirn with others were owners of a vessel.
Grant, one of the owners, was the captain. The court say, by
Hand, J., ¢« There was testimony tending to show that the captain
in charge of the boat, which was published to stop at Pascagoula at
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the time specified, willfully and capriciously disregarded the obliga-
tion incurred by the publication, and that the failure occasioned
great bodily exposure, and mental suffering and disappointment to
the plaintiff (now defendants) ; these circumstances were properly
submitted to the jury, to be considered by them, with the circum-
stances of excuse or extenuation relied upon by the defendants ;
and it was their province to determine whether there was such
fraud or willful neglect of duty causing oppression to the plaintiffs,
and under such circumstances of aggravation as to warrant exem-
plary damages. This was the substance of the rulings of the court
upon this point, and we perceive no error in them.”

This is the case which decided all that was said in the 36th Miss.
about punitive damages, and was an action brought against several
partners for the act of one of them. The value of this case, in sup-
port of the principle that a railroad corporation may be punished for
the malice of an employee, cannot, I think, be considered great,
especially when, in the case in the 86th, we find this remark: It
is not enough that, in the opinion of the court, the damages are too
high. It may not, rightfully, substitute its own sense of what
would be a reasonable compensation for the injury, for that of the
jury.” Since the opinion in this case was drawn, and since writ-
ing this opinion, my attention has been directed by Mr. Justice
‘Walton to the case of the Baltimore ¢ Ohio Railroad Company v.
Blocher, 27 Md. 277, as a case sustaining the ruling of the court in
the case at bar.

Upon an examination of that case, it will be found that a difficulty
arose between the conductor of train upon the appellant’s road and
appellee about his ticket ; the one contending it had been surren-
dered to the conductor, and the other averring it had not, and to
prevent being put off the train, the appellee paid his fare ; it sub-
sequently appeared that he was right, and properly surrendered his
ticket when called upon soto do. He alleged that the conduct of
the conductor was violent and insulting.

At the trial of the case, the appellants requested the court to in-
struct the jury as follows:
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“7, If the jury believe the conductor caught the appellee vio-
lently, etc., by the collar and dragged him from his seat, while a
passenger in the train, the appellee is not entitled to recover for the
same in this action against the appellants, unless they believe the
appellants authorized the act, and adopted and justified it since its
committal.”

8. That if the jury believe the conductor wrongfully extorted
from the appellee the fare from Martinsburg to Baltimore, after the
appellee had surrendered his ticket, etc., the appellee was not en-
titled to recover vindictive or punitive damages from the appellants,
unless they expressly or impliedly participated in the tortious act
authorizing it before, or approving it after, it was committed.”

Concerning these two requests, the court say: “ The conduct-
ors and employees of the corporation represent them in the dis-
charge of these functions, and being in the line of their duty in
collecting the fare or taking up tickets, the corporation is liable for
any abuse of their authority, whether of omission or commission.
Vide Redfield on Railways, 381, note 6, and authorities there cited.
The court was, therefore, right in rejecting so much of the defend-
ant’s prayers, as limited their liability to such tortious acts of their
agents as they had either personally authorized or subsequently ap-
proved.”

The seventh and eighth prayers, requiring the plaintiff to prove
either previous authority or subsequent approval of the acts of the
conductor to render the defendant liable, were rejected for reasons
before assigned ™ [those above copied]. ¢ The prayer of the ap-
pellee claims compensation for injury to his feelings and degrada-
tion of character. The appellant’s eighth prayer affirms he is
not entitled to recover vindictive or punitory damages against the
company, unless they expressly or impliedly participated in the
tort, by authorizing it before, or approving it after. We have al-
ready declared our opinion on the latter branch of this proposition.
This court, in the case of Gaither v. Blowers, 11 Md. Rep. 552,
said, that where the injury was accompanied with force or malice,
the injured party might recover exemplary damages. The action
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being vt et armis, or in that character, the jury were authorized to
give whatever damages the evidence showed the immediate conse-
quence of the wrong warranted, and which necessarily resulted
from the act complained of. 2 Greenl. Ev. sec. 89. McNamara
v. King, 2 Gilman, 436. 2 Greenl. Ev. 254. McTavish v. Carroll,
13 Md. 439.” ,

This is all that is said upon this question. I have quoted the
requested instructions, and the remarks of the court upon them.
The conclusion of the court, and the law of that case, is found in
these words: “The action being i et armis, or in that character,
the jury were authorized to give whatever damages the evidence
showed the immediate consequences of the wrong warranted, and
which necessarily resulted from the act complained of.”

A careful examination of that case will disclose the fact that the
question of damage raised and decided, was whether the plaintift
had a right in such case to recover * for injury to his feelings, and
degradation of character.” This was the prayer of the appellee,
and he asked no more, and no other instruction was given. These
were treated as exemplary damages by the appellants, and they
sought, by their request, to limit the damages to the actual physi-
cal and pecuniary injuries. An examination of the authorities cited
by the court in their opinion will lead to the conclusion that they
regarded that as the question, and considered such damages exem-
plary damages. They cite Mr. Greenleaf for the rule they lay
down, and I hazard the opinion that Mr. Greenleaf never expected
to be quoted as an authority for punitive damages in civil actions.
(See his note to sec. 2563, vol. 2 on Ev.) The case of Gaither v.
Blowers referred to, goes no further than Mr. Greenleaf and his
language, totidem verbis, is used as the authority for the doctrine
advanced.

Mr. Greenleaf, in the note referred to, speaking of the term
« exemplary damages,” as used by the courts in a case he is re-
viewing, says: ¢ From this and other expressions it may well be
inferred, that by actual damages the court meant those which were
susceptible of computation, and that by exemplary damages or
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smart-money they intended those damages which were given to the
plaintiff for the circumstances of aggravation attending the injury
he had received, and going to enhance its amount, but which were
left to the discretion of the jury, not being susceptible of any other
rule.”

The rulings, in the case at bar, covered all these intangible mat-
ters before reaching the point of punishing the defendant corpora-
tion. They had been told *to consider the injury to his feelings,
his wounded pride, his wounded self-respect, his mental pain and
suffering occasioned by the assault, and the feeling of degradation
that necessarily resulted from it.” This was going as far as the
court in Maryland went or was asked to go, and does not reach the
ground of complaint in the case at bar. I find no evidence in it of
a design to go beyond this; the rule was declared in plain terms to
be such damages as ¢the evidence showed the immediate conse-
quence of the wrong warranted, and which necessarily resulted
from the act complained of.” This certainly does not include dam-
ages by way of punishing the defendants. Such damages would
not be the immediate consequence of the wrong, and necessarily
resulting from it. '

Some comment is made concerning the retention of Jackson in
the defendant’s employ. All that I find, in the report of the case
concerning the matter, is a statement, made by the plaintiff in his
testimony, that he had seen him several times since, in performance
of duties upon the train.

So far as any question arises upon the rule of damages laid down
in the instruction, it is quite apparent this is perfectly immaterial, -
and could be regarded, in any event, only as remote evidence of
ratification. If he was retained in their employ, we do not know
under what circumstances ; possibly they were such as would have
furnished to the mind of any reasonable man a perfect justification ;
sitting here, we must take the report as we find it. The opinion
states that the jury undoubtedly regarded it as «a practical ratifica-
tion and approval of his conduct.” Could they have done so if
they had been correctly instructed in the theory now advanced ?
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What was there to ratify? Yea, more, who was there to ratify ?
If the servant is the corporation, and the act of commission was the

. act of the corporation, was there anything to ratify ? 'Was it not
an original act of the corporation? Did they ratify their own act ?
If the act of commission was originally theirs, the act of retention
was a subsequent act, having no relation to the first. Did that in-
fringe any right of his? If it did, it was a new and substantive
cause of