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CASES

IN THE

SUPREME JUDICIAL COURT

OF THE

STATE OF MAINE.

LeoNxarp F. E. Jarvis versus Josepx A. Draxng.

In the. trial of a real action, brought after foreclosure, by a mortgagee of
lands against the mortgager, to recover possession of the mortgaged prem-
ises, the defendant is estopped to set up a lease from the assignee of a
senior mortgage of the premises, given by the defendant..

O~ REePORT.

WRIT OoF ENTRY to recover possession of certain land in
Ellsworth. _

Plaintiff claimed by mortgage deed, dated Nov. 7, 1849,
from the defendant to the plaintiff, and foreglosure of' the
same, dated July 28, 1859.

The defendant claimed to occupy the premises by per-
‘mission of Amory Otis, who had authority as agent of one
Charles Albro, of Taunton, Mass., who was the owner of a
mortgage given by the defendant to one Cyrus Lothrop,
dated March 4, 1844, which mortgage covers a portion of
the property mortgaged by the defendant to the plaintiff.
That Lothrop died more than twenty years since, and that
Albro is his devisee and legatee. The defendant offered a
lease from Charles Albro, by his attorney, Amory Otis, to the
defendant, dated July 4, 1865, and a power of attorney
from Albro to Otis, to which the plaintiff objected.

The case was reported to the full Court, with an agree-
ment that, if the defendant can set up the alleged defence,

Vor. nvI. 2



10 EASTERN DISTRICT, 1868.

Jarvis ». Deane.

the case was to stand for trial; otherwise the plaintiff to
have such judgment as the law entitled him to.

E. & F. Hale, for the plaintiff.
Wiswell, for the defendant.

DaxrorrH, J.— The plaintiff’s title to the premises claim-
ed in his writ is founded upon a mortgage from the defend-
ant to himself, dated Nov. 7, 1849, containing the usual
covenants of warranty, with a foreclosure of that mortgage,
which seems to have been in strict confmmlty to the statute
and duly recorded.

This entitles the plaintiff to recover unless the defendant
can show a better title in himself. This he undertakes to do
by producing a lease from Charles Albro, executed by an
attorney, and dated July 4, 1865, and a mortgage from him-
self to Cyrus Lothrop, dated March 4, 1844, of which Al-
bro claims to%e the owner. The tenant does not disclaim
any title to the premises and rely upon that of another, but
claims title in himself by virtue of his lease. This, bear-
ing date subsequent to the plaintiff’s mortgage, is not of
itself sufficient, nor can it derive any vitality from the mort-
gage to Lothrop, for the tenant having, in his deed to the
plaintiff, not Snly covenanted that no such incumbrance upon
the land existed, but that he would * warrant and defend the
~same to the said Jarvis * * against the lawful claims and
demands of all persons,” is now, by a familiar principle of
law, estopped by his covenants from setting up that deed.
Hence, his title fails and there must be an unconditional

Judgment for the plaintiff.

ArrLETON, C. J., Currivg, Kext, WaLTON, DICKERSON
and Barrows, JJ., concurred.
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HANCOCK COUNTY. 1

Inhabitants of Vefona ». Inhabitants of Penobscot.

INHABITANTS OF VERONA versus INHABITANTS OF PENOBSCOT.

One town cannot give such a * written notice” as will charge another town for
pauper supplies furnished subsequent to such notice, unless actual pauper
supplies had been furnished prior thereto.

By the Public Laws of 1864, c. 257, no aid furnished to a soldier’s family
within one year next after he was killed in battle could be recovered by the
town in which such family resided, against the town in which he had his
settlement.

A notice of such aid furnished within the year after the death of the soldier,
and before April 1, 1865, (when c. 331 of the Public Laws of 1865 took
effect,) is not sufficient to charge the town in which he had his settlement
at the time of his death, for supplies furnished his family subsequent to
such notice.

Ox FAOTS AGREED.

Assumesit for alleged pauper supplies furnished by the
plaintiffs to the widow and children of Littlefield Bowden,
whose legal settlement, at the time the supplies were fur-
nished, was in the defendant town.

On the 29th day of January, 1864, Bowden, (his family
then residing in Verona,) enlisted in the military service of
the United States, in Co. A, first regiment of Vet. Infantry
of Maine Volunteers, and was killed in battle, on May 17,
1864. Prior to his enlistment he had supported himself
and family without aid from the town.

On or about Feb. 22, 1865, the overseers of the poor of
Verona sent to the overseers of the poor of Penobscot a
written notice, therein declaring that the “family of Little-
field Bowden, an inhabitant of Penobscot, having fallen into
distress apd in need of immediate relief in the town of
Verona,” the same had been furnished by the town of Ve-
rona, on the account and at the charge of Penobscot, and
requesting the removal of said family and the payment of
the expense of their support, amounting to $22.

In March, 1865, in consequence of said notice, two of
the overseers of the poor of Penobscot, called upon one of
the overseers of the. poor of Verona, and agreed with him

4220w 2od X
Vo4 $2¢



12 - EASTERN DISTRICT, 1868.

Inhabitants of Verona #». Inhabitants of Penobscot.

that, if said family required further supplies exceeding ten
dollars, the overseers of Penobscot should be notified, and
they would remove the family to Penobscot.  No other no-
tice was given. The articles charged in the plaintiffs’
account were furnished to said family. The plaintiffs re-
ceived from the State $36,75 for aid to the family.

Two items of the plaintiffs’ account were furnished prior
to the notice, and all the others subsequently. For the pur-
pose of presenting the questions of law to the full Court,
it was admitted that the supplies furnished were necessary.

If the action could not be maintained, the plaintiffs were
to become nonsuit.

-E. Hale, for the plaintifts, contended

That plaintiffs are entitled to recower for all the items fur-
nished after April 1, 1865. Puab. Laws of 1865, c. 331, § 6.
" After May 17, 1865, one year after Bowden’s death in bat-
tle, Verona had no claim upon the State for reimbursement
for any supplies to his family. During that year, plaintiffs
could claim reimbursement from the State to a certain ex-
tent, but no longer. Pub. Laws of 1864, c. 257, § 1.

The defect in the notice of Feb. 22, was cured by the
defendants’ board of overseers. York v. Penobscot, 2
Maine, 1; Northfield v. Taunton, 4 Met., 433.

The special agreement made by one of plaintiffs’ over-
seers, could not bind them. Boothdy v. Troy, 48 Maine,
560.

No new notice necessary. Veazie v. Howland, 53 Maine,
38 ; Pub. Laws of 1865, ¢. 331, § 6.

C. J. Abbott, for the defendants.

KenT, J.— The only notice by the plaintiffs to the de-
fendants, was dated Feb. 22, 1865, and given on or about
that day. Before that day certain supplies had been fur-
nished to the family of a soldier who was killed in battle,
May 17, 1864. As the law then stood, under the decisions
of this Court, these could not be regarded as pauper sup-



HANCOCK COUNTY. 13

Inhabitants of Verona ». Inhabitants of Penobscot.

plies, and the town turnishing them could make no legal
claim for them on the town in'which the family had a legal
settlement. Milford v. Orono, 50 Maine, 529; Veazie v.
China, ibid, 518.

It was then the case of a notice of supplies furnished to
a family, when no such supplies as would give a right of
action had then been furnished, because furnished to a sol-
dier’s family within one year after his death in the service.
The plaintiff town continued to furnish the family with
needed supplies from time to time to the end of the year
1865, continuously. !

According to the decision in the case of Veazie v. How-
land, 53 Maine, 38, the notice was sufficient to cover supplies
furnished three months before the notice and for two years
after the cause of action accrued, although they might have
been supplied, not continuously, but occasionally.

But a question here arises, — whether to make a notice
thus operative and extensive, it must not be of supplies to
an actual pauper, — and such as the town giving the notice
can legally recover in a suit of the town notified ?

It has been repeatedly decided that there are exceptions to
this general rule, one of which is that, after a suit ‘brought,
a new notice must be given for subsequent supplies, — so
where payment has been made of the amount, claimed as
due, to a certain date. It is said, in the case above cited,
(53 Maine,) that, ** we must not be understood as determin-
ing that one notice will be sufficient in all cases.”

This notice was given in February, 1865. At that time
two of the items in the account now sued had been furnish-
ed. A new law on this subject went into operation on the
second of April following, which gave a right of action for
such supplies to the families of soldiers against the town in
which was their legal settlement. But can the notice given,
when the former law was in operation, and when no legal
claim existed, and no pauper supplies had been furnished,
be sufficient to cover the supplies furnished under the new
law? Suppose that the overseers of a town, anticipating

»
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Inhabitants of Verona ». Inhabitants of Penobscot.

that they must soon relieve a family — send a notice to the
town where their settlement is —that they have fallen into
distress and have been supplied ; although in fact no sup-
plies were actually furnished until after such notice, but are
so furnished soon after, and continuously for a year, would
the notice be sufficient to charge the defendant town for all
such supplies?

We, think that a notice, to charge a town for subsequent
supplies, must be of supplies actually furnished as pauper
supplies, and for which the town giving the notice can re-
cover. In other words, that if there is no legal liability to
pay for the supplies furnished up to the time of notice and
referred to in it, because no pauperism existed, no recovery
can be had under that notice for subsequent supplies, al-
though furnished under such circumstances, or under such a
new law as made them pauper supplies for which the town,
if notified, would be liable.

The notice itself is clearly defective and insufficient for
any purpose. It was not answered, — but two of the select-
men of ‘Penobscot went in consequence of the notice to Ve-
rona, and had a conversation with one of the overseers of
that town in Iﬂegard to that family, and made an arrange-
ment with him that if any new supplies were needed,
exceeding ten dollars, the overseers of Penobscot should be
notified. We do not think that this action and agreement
by the overseers waived all defects in the notice so that it
could operate on future supplies. Plointiffs nonsuit.

ArprETON, C. J., WaLTON, BARROWS and DANFORTH,
JJ., concurred.



HANCOCK COUNTY. 15

Holt ». Inhabitants of Penobscot.

StepHEN D. HoLr versus INHABITANTS OF PENOBSCOT.

In an action on the case for an injury occasioned by a defect in a highway in
the defendant town, the plaintiff’s declaration alleged, inter alia, that said
‘‘highway was so defective and out of repair and amendment, by reason of
an insufficient and defective causeway, — said causeway having broken -
down near the end, — thereby obstructing the flow of the water, causing a
large accumulation of ice on and near said causeway, and the earth to be
gullied out on one side thereof, that in. passing upon said road and around
said defect and causeway, the wheel of the plaintiff’s wagon broke through
the ice,” and the plaintiff was thrown from his wagon and injured, and that
the defendants had notice “* of said defect, obstruction and want of amend-
ment as aforesaid.” The proof as to the obstruction of the water was, not
a breaking down, but a depression of one end of the causeway occasioned
by the inadequate capacity of the culvert to discharge the water flowing
there, and the consequent accumulation of ice under and upon it; Held,

1. That there was no variance as to the obstruction;

2. That the parenthetical clause might be rejected as surplusage;

3. That, as matter of description, it is not essential in ascertaining the iden-
tity of the cause of action; and

4. That, not the insufficient and defective causeway only, but the accumu-
lation of ice through which he broke and the condition of the road, both in
and out of the travelled path, are complained of as the defect causing the
injury, and of which it is alleged the defendaqts.had notice.

Notice of a defect in a highway may be inferred from tMe length of time
during which the defect has existed.

And the state of the weather and its natural effect upon the ice over which
the public have travelled are proper matters for the consideration of the
Jjury upon the question of notice.

Ox EXCEPTIONS.

Casg, for an injury caused by an alleged defect in.a
highway in the defendant town. .

So much of the declaration and evidence supporting the
same as is essential is recited in the opinion.

The presiding Judge instructed the jury, ¢nter alia, that
they were to consider whether there was any defect in the
culvert ; that the plaintiff was not confined to his allegations
as to the obstruction being caused by the breaking down at
one end ; that the essential allegation was that the way was

unsaf;s and inconvenient, and made 80 by a defective and in-
£7 e
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Holt . Inhabitants of Penobscot.

sufficient culvert; that plaintiff was not precluded from
proving the allegation, if he did not show that the defect in
the culvert was caused by the breaking down of the cover-
ing; but that he must prove the essential allegations.

On the question of notice, the presiding Judge instructed
. the jury that the onus was upon the plaintiff; that they
might infer it from circumstances and facts proved, if suffi-
cient ; and that the state of the weather might be considered
in this connection by them. That they must determine
whether there was such a defect in the way as is alleged,
and which caused the injury, and if so, whether the town
had notice of it. If the town had reasonable notice before
the injury of the defect in the culvert or causeway which
prevented the water from flowing and caused it to overflow
and form ice, then the town must be held to have notice of
what immediately and naturally followed and resulted from
such defect in the culvert by way of ice and water; and if
the ice and gully, and the ice where the accident happened,
were such immediate and natural result, the town must be
held to have notice of the actual condition of the highway
at these points in thqse particulars. '

The verdict was for the plaintiff, and the defendants al-
leged exceptions. '

Rowe a_,nd C. J Abbott, for the defendants.
Wiswell, for the plaiﬁtiﬁ'.

_Barrows, J. — The plaintiff, in his writ, after alleging
the existence of a public highway in the defendant town,
leading from the house of John Hutchings to Mark’s corner,
and the duty of the town to repair the same, and keep it
safe and convenient, in the usual form, goes on to aver that
“on the 4th day of April, 1866, as his wagon, drawn by
three horses, was passing along upon said road, at a point
about one-third of the distance from said John Hutchings’
house to said Mark’s corner, and near a causeway, being
carefully and prudently driven and directed by one Kilborn
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Holt ». Inhabitants of Penobscot.

Blaisdell, said highway or travelled road was so defective
and out of repair and amendment, by reason of an insuffi-
cient and defective causeway, — said causeway having brok-
en down near the end, — thereby obstructing the flow of the
water, causing a large quantity of ice to accumulate on and
near said causeway, and causing the earth to be gullied out
on one side of the said causeway, that, in passing along upon
said road as aforesaid, and around said defect and causeway,
there being no other passage-way, the near forward wheel of
the wagon broke through the ice, throwing the plaintiff out,”
&c. He here describes the injuries received and then avers
that “said defect, obstruction and want of amendment as
aforesaid, were kaown to the inhabitants of the town of Pe-
nobscot,” and that the defendants * had due notice that said
obstruction and defect had existed in said highway or trav-
elled road for a long time.”

The testimony shows that, at the place indicated, where
the highway running east and west crosses a low and flat -
piece of land lying between two ledges, the wrought part of
the road had not been built up, but a causeway was laid
with a culvert constructed of poles and not high nor wide
enough to discharge the water which flowed thére, and there
was no ditch to drain the water off at the sides of the road
which was consequently overflowed at the causeway, — that
a hole had been cut at the south end of the culvert which
was used as a watering place for cattle and horses, — that,
for nearly a hundred feet, the road had been covered with
ice, and the winter travel, after the first of January, had
mostly gone to the south of the culvert ‘and the summer
travelled track, and between it and the fence, a few only
passing on the north side and none over the culvert itself.
The reason for this deviation was the condition of the cause-
way and culvert, as affected by the accumulation of ice
there. :

One witness, whose testimony seems to have been fairly
and intelligently given, says, “the ice near the culvert had
bulged up for five or six feet across it and two or three feet

Vor. LvL 3
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high,” — “the ends of the logs of the culvert were Alifted up
and the culvert was somewhat d(-pressed the water was
stopped and could not flow through; it had been so for
three or four months.”

Other witnesses describe the causeway and culvert as im-
passable by reason of being so icy and “sideling,” and

®glewy.” At the time of the accident, added to these diffi-

culties, some ten or twelve feet beyond the culvert, eastward-
ly, there was a channel or gully in the ice eighteen inches
wide and as many deep, with water in it extending two-
thirds or three-fourths across the causeway.”

It is quite manifest that such a dangerous pass as this is
not to be reckoned in the category of ordinary bad roads
*in the spring when the snow and ice are disappearing,” in
which.the counsel for defence are so desirous to place it,
nor was it strange that wayfarers should betake themselves
to the flat lands at the sides of the causeway, between it and
the fences which bounded the road. This the plaintiff did,
following the track then usually travelled, the horses pro-
ceeding at a walk. But it would seem that the water which
should not have been allowed to accumulate there had been
working a passage for itself beneath the ice, and while the
wagon was thus off the causeway, one wheel broke through
the ice, the wagon-stake which supported the plaintiff gave
way and he fell off sidewise and suffered bodily injury.

It will be noticed that what is said in the declaration about
the causeway “ having broken down near the end, thereby
obstructing the flow of the water,” is not sustained by the
proof. It was not a breaking down of one end of the cul-
vert, but a depression consequent upon the tilting up of the
other end by the accumulation of ice arising from the well-
ing out of the water from the hole cut for a watering place,
and the inadequate dimensions of the culvert which “ob- -

structed the flow of the water.”

Upon this point the instructions of the presiding Judge to
the jury substantially were that, as to the defect, the plain-
tiff was bound to prove his essential allegations and that



HANCOCK COUNTY. 19

Holt» v. Inhabitants of Penobscot.

these were, that the way was unsafe and inconvenient, and
made so by a defective and insufficient culvert, but that he
was not confined to proof that the obstruction was caused

by a breaking down of the poles or covering at one end. .

To this the defendants except.

But we think that the parenthetical statement of a sup-
posed cause of the obstruction of the water in the culvert is
so far immaterial that it may be rejected as surplusage,
leaving untouched the essential allegation of “an insufficient
and defective causeway * * * causing a large quantity of
ice to accumulate,” &c.

The statement is certainly no more descriptive than that
in Dukes v. Gostling, 27 E. C. L. R., 499, where the charge
was the wrongfully depriving the plaintiff of the water in
his pond by digging a sewer through the defendant’s close
used as a road. The defendant’s close was not used as a
road at the time of the wrongful act complained of, and his
counsel objected that the injury proved, did not correspond
with the one described ; but the objection was overruled,
TinpaL, C. J., remarking as follows : — “ What has it to do
with the wrongful act of the defendant or the measure of
damages which the plaintiff is entitled to claim whether the
defendant used his close as a road, an orchard, or a garden ?”

What does it matter here, if the road was unsafe and in-
convenient at the place indicated in the declaration by rea-
son of an insufficient and defective culvert causing an
accumulation of ice, whether one end of the culvert was
broken down or only depressed by tilting the other end up?
Where immaterial allegations are required to be proved as
laid, it is because they are of such a character as to be im-

* portant im ascertaining the identity of the thing which is the

cause of action. Manifestly the allegation under considex-
ation is not of that class. The defendants could not be
misled in the preparation of their defence by any such state-
ment, nor can it be truly said that the record does not
show the specific thing which was in controversy. What
the defendants were required to meet, so far as this point

-
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was concerned, was the charge that the road was unsafe by
reason of an extraordinary accumulation of ice caused.by a
defective and insufficient culvert. This charge might well
be and actually was established without proof of the break-
ing down at one end, and consequent obstruction of the flow
of water.

The requirement of the law, that the matter offered in
evidence shall be legally identical with that alleged in the
pleadings, was fulfilled. The proof offered had the same
legal force and effect as if it had appeared that the flow of
water had been impeded in the precise manner suggested.
See, on this point, Ware v. Gay, 11 Pick., 106.

That the insufficiency of the culvert was the primary
canse of the obstruction and difficulty, is abundantly estab-
lished by the testimony of the district road surveyor called
by the defendants, in which it appears that there had been
much complaint betore this time, that the culvert was too
low, — “ the teamsters wanted it raised years before,— and
that he made it higher and wider, and ploughed a channel
through the adjacent field to drain the water off a month or
two after the accident, since which repairs it was proved
that there had been no accumulation of ice or water there.
The immediate cause of the accident, however, was the
accumulation of ice, which (while it drove the traveller off
from the “sidling,” “slewy” culvert,) having been weakened
by the warm weather made the passage-way over which the
winter travel had gone equally unsafe. And hereupon de-
“fendants’ counsel complain that plaintiff did not allege and
prove the defect which was the direct and immediate cause
of the injury, and notice to the town of its existence, and
that he was not required to do so, but was sufferedt, as they -
assert, to recover his verdict upon allegation and proof
- only of the existence of the primary and indirect cause of
the accident, the insuflicient culvert and notice to the town
of its condition. If it were really so, we should, perhaps,
be slow to disturb the verdict for the sake of any such

subtle refinement. See Zutile v. Inkabitants of Holyoke,



3
HANCOCK COUNTY. 21

Holt ». Inhabitants of Penobscot.

6 Gray, 447; Worster v. Proprielors of the Canal Bridge,
16 Pick., 541.

But this complaint has for its sole basis a division, more
ingenious than just, of what is designed to be, and in fact
is, simply a description of one wretchedly defective piece
of road and its causes and consequences, into distinct aver-
ments of separate defects in and out of the travelled
path which perhaps might have been, logically speaking,
more correct, but practically no more intelligible than the
form adopted. It is not indispensable that the plaintiff
should state his cause of action with syllogistic accuracy.
If bad grammar does not vitiate a declaration, other faults of
style ought not to have that effect, unless they produce such
a degree of obscurity as to give rise to the belief that the
tribunal before whom the cause is heard might be misled as
to the true issue. '

But, on recurring to the declaration in this case, it is plain
that, while the pleader speaks of the road as being “so de-
fective and out of repair and amendment, by reason of an
insufficient and defective causeway,” * * * causing a large
quantity of ice to accumulate on and near said causeway,”
and “the earth to be gullied out on one side of said cause-
way,” and of the plaintiff’s “ passing around said defect and
causeway,” it is not the cause alone, but the consequence, —
not the insufficient and defective causeway only, but the
accumulation of ice through which he broke and the condi-
tion of the road there, both in and out of the travelled path,
that he complains of as the defect causing his hurt, and that
this is the * defect, obstruction and want of amendment” of -
which he says the inhabitants of the town had notice. No
jury could have failed to understand that, in order to justify
a verdict against the town, they were to find not only an in-
sufficient and defective culvert, and knowledge of its con-
dition by the inhabitants of the town, but also an obstruct-
ed and unsafe way, made so by the defect in the culvert,
with notice to the town of the obstruction and of the condi-
tion of things which was the direct cause of the injury.
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We do not perceive any error in the instructions touching
this part of the case. Notice may be inferred from the
length of time during which a defect has existed, and the
state of the weather, and its natural effect upon the ice over
which the winter travel had |gone, were proper matters for
the consideration of the jury.

And we are not prepared to say that the jury erred in
finding notice of a defect in the way there, when warm
weather for several days had been weakening and gullying
the unwonted and dangerous accumulation of ice caused by
the defective culvert.

Stover testifies that he broke the ice down the day after’
the accident in about ten minutes time, and after he had
done this there was no trouble in getting along if one was
careful.

. The town is properly held responsible for the negligence
of those who should have done this ten minutes work be-
fore. ,

The case does not differ in its essential features from Sav-
age & ux. v. Bangor, 40 Maine, 176. ‘

Motion and exceptions overruled.

Arpreron, C. J., Kext, DickersoN and DaNForTH, JJ.,
concurred.

INHABITANTS OF BUCKSPORT versus INHABITANTS OF
ROCKLAND.

The marriage of a minor daughter with her father s consent constitutes one’
mode of emancipation.

From what circumstances such consent may be implied.

"ON REPORT.
Assumpsit for pauper supplies.

CurtiNg, J. — It is admitted that John Salter, the hus-

band (Zf Martha E., the pauper, never had a legal settlement
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