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CASES

IN THE

SUPREME JUDICIAL COURT

OF THE

STATE OF MAINE.

LeoNxarp F. E. Jarvis versus Josepx A. Draxng.

In the. trial of a real action, brought after foreclosure, by a mortgagee of
lands against the mortgager, to recover possession of the mortgaged prem-
ises, the defendant is estopped to set up a lease from the assignee of a
senior mortgage of the premises, given by the defendant..

O~ REePORT.

WRIT OoF ENTRY to recover possession of certain land in
Ellsworth. _

Plaintiff claimed by mortgage deed, dated Nov. 7, 1849,
from the defendant to the plaintiff, and foreglosure of' the
same, dated July 28, 1859.

The defendant claimed to occupy the premises by per-
‘mission of Amory Otis, who had authority as agent of one
Charles Albro, of Taunton, Mass., who was the owner of a
mortgage given by the defendant to one Cyrus Lothrop,
dated March 4, 1844, which mortgage covers a portion of
the property mortgaged by the defendant to the plaintiff.
That Lothrop died more than twenty years since, and that
Albro is his devisee and legatee. The defendant offered a
lease from Charles Albro, by his attorney, Amory Otis, to the
defendant, dated July 4, 1865, and a power of attorney
from Albro to Otis, to which the plaintiff objected.

The case was reported to the full Court, with an agree-
ment that, if the defendant can set up the alleged defence,

Vor. nvI. 2



10 EASTERN DISTRICT, 1868.

Jarvis ». Deane.

the case was to stand for trial; otherwise the plaintiff to
have such judgment as the law entitled him to.

E. & F. Hale, for the plaintiff.
Wiswell, for the defendant.

DaxrorrH, J.— The plaintiff’s title to the premises claim-
ed in his writ is founded upon a mortgage from the defend-
ant to himself, dated Nov. 7, 1849, containing the usual
covenants of warranty, with a foreclosure of that mortgage,
which seems to have been in strict confmmlty to the statute
and duly recorded.

This entitles the plaintiff to recover unless the defendant
can show a better title in himself. This he undertakes to do
by producing a lease from Charles Albro, executed by an
attorney, and dated July 4, 1865, and a mortgage from him-
self to Cyrus Lothrop, dated March 4, 1844, of which Al-
bro claims to%e the owner. The tenant does not disclaim
any title to the premises and rely upon that of another, but
claims title in himself by virtue of his lease. This, bear-
ing date subsequent to the plaintiff’s mortgage, is not of
itself sufficient, nor can it derive any vitality from the mort-
gage to Lothrop, for the tenant having, in his deed to the
plaintiff, not Snly covenanted that no such incumbrance upon
the land existed, but that he would * warrant and defend the
~same to the said Jarvis * * against the lawful claims and
demands of all persons,” is now, by a familiar principle of
law, estopped by his covenants from setting up that deed.
Hence, his title fails and there must be an unconditional

Judgment for the plaintiff.

ArrLETON, C. J., Currivg, Kext, WaLTON, DICKERSON
and Barrows, JJ., concurred.
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HANCOCK COUNTY. 1

Inhabitants of Vefona ». Inhabitants of Penobscot.

INHABITANTS OF VERONA versus INHABITANTS OF PENOBSCOT.

One town cannot give such a * written notice” as will charge another town for
pauper supplies furnished subsequent to such notice, unless actual pauper
supplies had been furnished prior thereto.

By the Public Laws of 1864, c. 257, no aid furnished to a soldier’s family
within one year next after he was killed in battle could be recovered by the
town in which such family resided, against the town in which he had his
settlement.

A notice of such aid furnished within the year after the death of the soldier,
and before April 1, 1865, (when c. 331 of the Public Laws of 1865 took
effect,) is not sufficient to charge the town in which he had his settlement
at the time of his death, for supplies furnished his family subsequent to
such notice.

Ox FAOTS AGREED.

Assumesit for alleged pauper supplies furnished by the
plaintiffs to the widow and children of Littlefield Bowden,
whose legal settlement, at the time the supplies were fur-
nished, was in the defendant town.

On the 29th day of January, 1864, Bowden, (his family
then residing in Verona,) enlisted in the military service of
the United States, in Co. A, first regiment of Vet. Infantry
of Maine Volunteers, and was killed in battle, on May 17,
1864. Prior to his enlistment he had supported himself
and family without aid from the town.

On or about Feb. 22, 1865, the overseers of the poor of
Verona sent to the overseers of the poor of Penobscot a
written notice, therein declaring that the “family of Little-
field Bowden, an inhabitant of Penobscot, having fallen into
distress apd in need of immediate relief in the town of
Verona,” the same had been furnished by the town of Ve-
rona, on the account and at the charge of Penobscot, and
requesting the removal of said family and the payment of
the expense of their support, amounting to $22.

In March, 1865, in consequence of said notice, two of
the overseers of the poor of Penobscot, called upon one of
the overseers of the. poor of Verona, and agreed with him

4220w 2od X
Vo4 $2¢



12 - EASTERN DISTRICT, 1868.

Inhabitants of Verona #». Inhabitants of Penobscot.

that, if said family required further supplies exceeding ten
dollars, the overseers of Penobscot should be notified, and
they would remove the family to Penobscot.  No other no-
tice was given. The articles charged in the plaintiffs’
account were furnished to said family. The plaintiffs re-
ceived from the State $36,75 for aid to the family.

Two items of the plaintiffs’ account were furnished prior
to the notice, and all the others subsequently. For the pur-
pose of presenting the questions of law to the full Court,
it was admitted that the supplies furnished were necessary.

If the action could not be maintained, the plaintiffs were
to become nonsuit.

-E. Hale, for the plaintifts, contended

That plaintiffs are entitled to recower for all the items fur-
nished after April 1, 1865. Puab. Laws of 1865, c. 331, § 6.
" After May 17, 1865, one year after Bowden’s death in bat-
tle, Verona had no claim upon the State for reimbursement
for any supplies to his family. During that year, plaintiffs
could claim reimbursement from the State to a certain ex-
tent, but no longer. Pub. Laws of 1864, c. 257, § 1.

The defect in the notice of Feb. 22, was cured by the
defendants’ board of overseers. York v. Penobscot, 2
Maine, 1; Northfield v. Taunton, 4 Met., 433.

The special agreement made by one of plaintiffs’ over-
seers, could not bind them. Boothdy v. Troy, 48 Maine,
560.

No new notice necessary. Veazie v. Howland, 53 Maine,
38 ; Pub. Laws of 1865, ¢. 331, § 6.

C. J. Abbott, for the defendants.

KenT, J.— The only notice by the plaintiffs to the de-
fendants, was dated Feb. 22, 1865, and given on or about
that day. Before that day certain supplies had been fur-
nished to the family of a soldier who was killed in battle,
May 17, 1864. As the law then stood, under the decisions
of this Court, these could not be regarded as pauper sup-



HANCOCK COUNTY. 13

Inhabitants of Verona ». Inhabitants of Penobscot.

plies, and the town turnishing them could make no legal
claim for them on the town in'which the family had a legal
settlement. Milford v. Orono, 50 Maine, 529; Veazie v.
China, ibid, 518.

It was then the case of a notice of supplies furnished to
a family, when no such supplies as would give a right of
action had then been furnished, because furnished to a sol-
dier’s family within one year after his death in the service.
The plaintiff town continued to furnish the family with
needed supplies from time to time to the end of the year
1865, continuously. !

According to the decision in the case of Veazie v. How-
land, 53 Maine, 38, the notice was sufficient to cover supplies
furnished three months before the notice and for two years
after the cause of action accrued, although they might have
been supplied, not continuously, but occasionally.

But a question here arises, — whether to make a notice
thus operative and extensive, it must not be of supplies to
an actual pauper, — and such as the town giving the notice
can legally recover in a suit of the town notified ?

It has been repeatedly decided that there are exceptions to
this general rule, one of which is that, after a suit ‘brought,
a new notice must be given for subsequent supplies, — so
where payment has been made of the amount, claimed as
due, to a certain date. It is said, in the case above cited,
(53 Maine,) that, ** we must not be understood as determin-
ing that one notice will be sufficient in all cases.”

This notice was given in February, 1865. At that time
two of the items in the account now sued had been furnish-
ed. A new law on this subject went into operation on the
second of April following, which gave a right of action for
such supplies to the families of soldiers against the town in
which was their legal settlement. But can the notice given,
when the former law was in operation, and when no legal
claim existed, and no pauper supplies had been furnished,
be sufficient to cover the supplies furnished under the new
law? Suppose that the overseers of a town, anticipating

»
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Inhabitants of Verona ». Inhabitants of Penobscot.

that they must soon relieve a family — send a notice to the
town where their settlement is —that they have fallen into
distress and have been supplied ; although in fact no sup-
plies were actually furnished until after such notice, but are
so furnished soon after, and continuously for a year, would
the notice be sufficient to charge the defendant town for all
such supplies?

We, think that a notice, to charge a town for subsequent
supplies, must be of supplies actually furnished as pauper
supplies, and for which the town giving the notice can re-
cover. In other words, that if there is no legal liability to
pay for the supplies furnished up to the time of notice and
referred to in it, because no pauperism existed, no recovery
can be had under that notice for subsequent supplies, al-
though furnished under such circumstances, or under such a
new law as made them pauper supplies for which the town,
if notified, would be liable.

The notice itself is clearly defective and insufficient for
any purpose. It was not answered, — but two of the select-
men of ‘Penobscot went in consequence of the notice to Ve-
rona, and had a conversation with one of the overseers of
that town in Iﬂegard to that family, and made an arrange-
ment with him that if any new supplies were needed,
exceeding ten dollars, the overseers of Penobscot should be
notified. We do not think that this action and agreement
by the overseers waived all defects in the notice so that it
could operate on future supplies. Plointiffs nonsuit.

ArprETON, C. J., WaLTON, BARROWS and DANFORTH,
JJ., concurred.



HANCOCK COUNTY. 15

Holt ». Inhabitants of Penobscot.

StepHEN D. HoLr versus INHABITANTS OF PENOBSCOT.

In an action on the case for an injury occasioned by a defect in a highway in
the defendant town, the plaintiff’s declaration alleged, inter alia, that said
‘‘highway was so defective and out of repair and amendment, by reason of
an insufficient and defective causeway, — said causeway having broken -
down near the end, — thereby obstructing the flow of the water, causing a
large accumulation of ice on and near said causeway, and the earth to be
gullied out on one side thereof, that in. passing upon said road and around
said defect and causeway, the wheel of the plaintiff’s wagon broke through
the ice,” and the plaintiff was thrown from his wagon and injured, and that
the defendants had notice “* of said defect, obstruction and want of amend-
ment as aforesaid.” The proof as to the obstruction of the water was, not
a breaking down, but a depression of one end of the causeway occasioned
by the inadequate capacity of the culvert to discharge the water flowing
there, and the consequent accumulation of ice under and upon it; Held,

1. That there was no variance as to the obstruction;

2. That the parenthetical clause might be rejected as surplusage;

3. That, as matter of description, it is not essential in ascertaining the iden-
tity of the cause of action; and

4. That, not the insufficient and defective causeway only, but the accumu-
lation of ice through which he broke and the condition of the road, both in
and out of the travelled path, are complained of as the defect causing the
injury, and of which it is alleged the defendaqts.had notice.

Notice of a defect in a highway may be inferred from tMe length of time
during which the defect has existed.

And the state of the weather and its natural effect upon the ice over which
the public have travelled are proper matters for the consideration of the
Jjury upon the question of notice.

Ox EXCEPTIONS.

Casg, for an injury caused by an alleged defect in.a
highway in the defendant town. .

So much of the declaration and evidence supporting the
same as is essential is recited in the opinion.

The presiding Judge instructed the jury, ¢nter alia, that
they were to consider whether there was any defect in the
culvert ; that the plaintiff was not confined to his allegations
as to the obstruction being caused by the breaking down at
one end ; that the essential allegation was that the way was

unsaf;s and inconvenient, and made 80 by a defective and in-
£7 e
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Holt . Inhabitants of Penobscot.

sufficient culvert; that plaintiff was not precluded from
proving the allegation, if he did not show that the defect in
the culvert was caused by the breaking down of the cover-
ing; but that he must prove the essential allegations.

On the question of notice, the presiding Judge instructed
. the jury that the onus was upon the plaintiff; that they
might infer it from circumstances and facts proved, if suffi-
cient ; and that the state of the weather might be considered
in this connection by them. That they must determine
whether there was such a defect in the way as is alleged,
and which caused the injury, and if so, whether the town
had notice of it. If the town had reasonable notice before
the injury of the defect in the culvert or causeway which
prevented the water from flowing and caused it to overflow
and form ice, then the town must be held to have notice of
what immediately and naturally followed and resulted from
such defect in the culvert by way of ice and water; and if
the ice and gully, and the ice where the accident happened,
were such immediate and natural result, the town must be
held to have notice of the actual condition of the highway
at these points in thqse particulars. '

The verdict was for the plaintiff, and the defendants al-
leged exceptions. '

Rowe a_,nd C. J Abbott, for the defendants.
Wiswell, for the plaiﬁtiﬁ'.

_Barrows, J. — The plaintiff, in his writ, after alleging
the existence of a public highway in the defendant town,
leading from the house of John Hutchings to Mark’s corner,
and the duty of the town to repair the same, and keep it
safe and convenient, in the usual form, goes on to aver that
“on the 4th day of April, 1866, as his wagon, drawn by
three horses, was passing along upon said road, at a point
about one-third of the distance from said John Hutchings’
house to said Mark’s corner, and near a causeway, being
carefully and prudently driven and directed by one Kilborn
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Holt ». Inhabitants of Penobscot.

Blaisdell, said highway or travelled road was so defective
and out of repair and amendment, by reason of an insuffi-
cient and defective causeway, — said causeway having brok-
en down near the end, — thereby obstructing the flow of the
water, causing a large quantity of ice to accumulate on and
near said causeway, and causing the earth to be gullied out
on one side of the said causeway, that, in passing along upon
said road as aforesaid, and around said defect and causeway,
there being no other passage-way, the near forward wheel of
the wagon broke through the ice, throwing the plaintiff out,”
&c. He here describes the injuries received and then avers
that “said defect, obstruction and want of amendment as
aforesaid, were kaown to the inhabitants of the town of Pe-
nobscot,” and that the defendants * had due notice that said
obstruction and defect had existed in said highway or trav-
elled road for a long time.”

The testimony shows that, at the place indicated, where
the highway running east and west crosses a low and flat -
piece of land lying between two ledges, the wrought part of
the road had not been built up, but a causeway was laid
with a culvert constructed of poles and not high nor wide
enough to discharge the water which flowed thére, and there
was no ditch to drain the water off at the sides of the road
which was consequently overflowed at the causeway, — that
a hole had been cut at the south end of the culvert which
was used as a watering place for cattle and horses, — that,
for nearly a hundred feet, the road had been covered with
ice, and the winter travel, after the first of January, had
mostly gone to the south of the culvert ‘and the summer
travelled track, and between it and the fence, a few only
passing on the north side and none over the culvert itself.
The reason for this deviation was the condition of the cause-
way and culvert, as affected by the accumulation of ice
there. :

One witness, whose testimony seems to have been fairly
and intelligently given, says, “the ice near the culvert had
bulged up for five or six feet across it and two or three feet

Vor. LvL 3
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high,” — “the ends of the logs of the culvert were Alifted up
and the culvert was somewhat d(-pressed the water was
stopped and could not flow through; it had been so for
three or four months.”

Other witnesses describe the causeway and culvert as im-
passable by reason of being so icy and “sideling,” and

®glewy.” At the time of the accident, added to these diffi-

culties, some ten or twelve feet beyond the culvert, eastward-
ly, there was a channel or gully in the ice eighteen inches
wide and as many deep, with water in it extending two-
thirds or three-fourths across the causeway.”

It is quite manifest that such a dangerous pass as this is
not to be reckoned in the category of ordinary bad roads
*in the spring when the snow and ice are disappearing,” in
which.the counsel for defence are so desirous to place it,
nor was it strange that wayfarers should betake themselves
to the flat lands at the sides of the causeway, between it and
the fences which bounded the road. This the plaintiff did,
following the track then usually travelled, the horses pro-
ceeding at a walk. But it would seem that the water which
should not have been allowed to accumulate there had been
working a passage for itself beneath the ice, and while the
wagon was thus off the causeway, one wheel broke through
the ice, the wagon-stake which supported the plaintiff gave
way and he fell off sidewise and suffered bodily injury.

It will be noticed that what is said in the declaration about
the causeway “ having broken down near the end, thereby
obstructing the flow of the water,” is not sustained by the
proof. It was not a breaking down of one end of the cul-
vert, but a depression consequent upon the tilting up of the
other end by the accumulation of ice arising from the well-
ing out of the water from the hole cut for a watering place,
and the inadequate dimensions of the culvert which “ob- -

structed the flow of the water.”

Upon this point the instructions of the presiding Judge to
the jury substantially were that, as to the defect, the plain-
tiff was bound to prove his essential allegations and that
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these were, that the way was unsafe and inconvenient, and
made so by a defective and insufficient culvert, but that he
was not confined to proof that the obstruction was caused

by a breaking down of the poles or covering at one end. .

To this the defendants except.

But we think that the parenthetical statement of a sup-
posed cause of the obstruction of the water in the culvert is
so far immaterial that it may be rejected as surplusage,
leaving untouched the essential allegation of “an insufficient
and defective causeway * * * causing a large quantity of
ice to accumulate,” &c.

The statement is certainly no more descriptive than that
in Dukes v. Gostling, 27 E. C. L. R., 499, where the charge
was the wrongfully depriving the plaintiff of the water in
his pond by digging a sewer through the defendant’s close
used as a road. The defendant’s close was not used as a
road at the time of the wrongful act complained of, and his
counsel objected that the injury proved, did not correspond
with the one described ; but the objection was overruled,
TinpaL, C. J., remarking as follows : — “ What has it to do
with the wrongful act of the defendant or the measure of
damages which the plaintiff is entitled to claim whether the
defendant used his close as a road, an orchard, or a garden ?”

What does it matter here, if the road was unsafe and in-
convenient at the place indicated in the declaration by rea-
son of an insufficient and defective culvert causing an
accumulation of ice, whether one end of the culvert was
broken down or only depressed by tilting the other end up?
Where immaterial allegations are required to be proved as
laid, it is because they are of such a character as to be im-

* portant im ascertaining the identity of the thing which is the

cause of action. Manifestly the allegation under considex-
ation is not of that class. The defendants could not be
misled in the preparation of their defence by any such state-
ment, nor can it be truly said that the record does not
show the specific thing which was in controversy. What
the defendants were required to meet, so far as this point

-
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was concerned, was the charge that the road was unsafe by
reason of an extraordinary accumulation of ice caused.by a
defective and insufficient culvert. This charge might well
be and actually was established without proof of the break-
ing down at one end, and consequent obstruction of the flow
of water.

The requirement of the law, that the matter offered in
evidence shall be legally identical with that alleged in the
pleadings, was fulfilled. The proof offered had the same
legal force and effect as if it had appeared that the flow of
water had been impeded in the precise manner suggested.
See, on this point, Ware v. Gay, 11 Pick., 106.

That the insufficiency of the culvert was the primary
canse of the obstruction and difficulty, is abundantly estab-
lished by the testimony of the district road surveyor called
by the defendants, in which it appears that there had been
much complaint betore this time, that the culvert was too
low, — “ the teamsters wanted it raised years before,— and
that he made it higher and wider, and ploughed a channel
through the adjacent field to drain the water off a month or
two after the accident, since which repairs it was proved
that there had been no accumulation of ice or water there.
The immediate cause of the accident, however, was the
accumulation of ice, which (while it drove the traveller off
from the “sidling,” “slewy” culvert,) having been weakened
by the warm weather made the passage-way over which the
winter travel had gone equally unsafe. And hereupon de-
“fendants’ counsel complain that plaintiff did not allege and
prove the defect which was the direct and immediate cause
of the injury, and notice to the town of its existence, and
that he was not required to do so, but was sufferedt, as they -
assert, to recover his verdict upon allegation and proof
- only of the existence of the primary and indirect cause of
the accident, the insuflicient culvert and notice to the town
of its condition. If it were really so, we should, perhaps,
be slow to disturb the verdict for the sake of any such

subtle refinement. See Zutile v. Inkabitants of Holyoke,
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6 Gray, 447; Worster v. Proprielors of the Canal Bridge,
16 Pick., 541.

But this complaint has for its sole basis a division, more
ingenious than just, of what is designed to be, and in fact
is, simply a description of one wretchedly defective piece
of road and its causes and consequences, into distinct aver-
ments of separate defects in and out of the travelled
path which perhaps might have been, logically speaking,
more correct, but practically no more intelligible than the
form adopted. It is not indispensable that the plaintiff
should state his cause of action with syllogistic accuracy.
If bad grammar does not vitiate a declaration, other faults of
style ought not to have that effect, unless they produce such
a degree of obscurity as to give rise to the belief that the
tribunal before whom the cause is heard might be misled as
to the true issue. '

But, on recurring to the declaration in this case, it is plain
that, while the pleader speaks of the road as being “so de-
fective and out of repair and amendment, by reason of an
insufficient and defective causeway,” * * * causing a large
quantity of ice to accumulate on and near said causeway,”
and “the earth to be gullied out on one side of said cause-
way,” and of the plaintiff’s “ passing around said defect and
causeway,” it is not the cause alone, but the consequence, —
not the insufficient and defective causeway only, but the
accumulation of ice through which he broke and the condi-
tion of the road there, both in and out of the travelled path,
that he complains of as the defect causing his hurt, and that
this is the * defect, obstruction and want of amendment” of -
which he says the inhabitants of the town had notice. No
jury could have failed to understand that, in order to justify
a verdict against the town, they were to find not only an in-
sufficient and defective culvert, and knowledge of its con-
dition by the inhabitants of the town, but also an obstruct-
ed and unsafe way, made so by the defect in the culvert,
with notice to the town of the obstruction and of the condi-
tion of things which was the direct cause of the injury.
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We do not perceive any error in the instructions touching
this part of the case. Notice may be inferred from the
length of time during which a defect has existed, and the
state of the weather, and its natural effect upon the ice over
which the winter travel had |gone, were proper matters for
the consideration of the jury.

And we are not prepared to say that the jury erred in
finding notice of a defect in the way there, when warm
weather for several days had been weakening and gullying
the unwonted and dangerous accumulation of ice caused by
the defective culvert.

Stover testifies that he broke the ice down the day after’
the accident in about ten minutes time, and after he had
done this there was no trouble in getting along if one was
careful.

. The town is properly held responsible for the negligence
of those who should have done this ten minutes work be-
fore. ,

The case does not differ in its essential features from Sav-
age & ux. v. Bangor, 40 Maine, 176. ‘

Motion and exceptions overruled.

Arpreron, C. J., Kext, DickersoN and DaNForTH, JJ.,
concurred.

INHABITANTS OF BUCKSPORT versus INHABITANTS OF
ROCKLAND.

The marriage of a minor daughter with her father s consent constitutes one’
mode of emancipation.

From what circumstances such consent may be implied.

"ON REPORT.
Assumpsit for pauper supplies.

CurtiNg, J. — It is admitted that John Salter, the hus-

band (Zf Martha E., the pauper, never had a legal settlement
144 fml (4
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in this State, and that the father of the pauper, at the time
of his daughter’s marriage, had his settlement in the defend-
ant town, which was transferred to the plaintiff town before
the supplies were furnished, — that the pauper was mayried
at the age of sixteen, and the only question presented is
whether she was emancipated so as not to follow the settle-
ment of her father.

It is contended that a minor cannot be emancipated even
by marriage without the consent of the father either express
or implied, and the case of White v. Henry & al., 24 Maine,
531, is relied upon, where it was held that a minor son is not
emancipated by a marriage without the consent and con-
trary to the directions of his father.

That case differs materially from the one now under con-
sideration ; there the marriage was consummated out of the
State, here within the State, and within the vicinity of the
parent, and it may fairly be presumed that the statute of
the State was complied with, requiring the publication of
the intentions of marriage a specified time before such in-
tentions could be solemnized. During that period the parent
could object if he had cause, and the proceeding be arrest-
ed. DBut here, for aught that appears, no objection was
made, or ever has been made by the parent. Nor is that
all. The pauper and her husband, for the year after the

‘marriage, lived in the house of her father, as the evidence

tends to show, where they were married. The father, too,
speaks of the marriage without disapproval. Hence, an
implied consent is clearly manifest, which, by all the au-
thorities under the circumstances would constitute emanci-
pation. Consequently, according to the agreement of the
parties the defendants are to be defaulted, and damages
assessed for the sum of $44,62, with interest from the date
of the writ.

ArprETON, C. J., KENT, DIcKERSON and Barrows, JJ.,
concurred.

T. C. Woodman, for the plaintiffs.
L. W. Howes, for the defendants.
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Grorae Curtis, JR., versus Hexry R. DowNes & als.

When a case is referred to the presiding Judge, with the right to except in
matters of law reserved, no exceptions lie to his finding of any matter of
fact.

It is irregular for the full Court, under a bill of exceptions, to determihe
controverted matters of fact.

Where a town voted a bounty to certain individuals, and authorized and di-
rected its selectmen to draw orders for such persons as came within the
conditions of the vote; and the plaintiff presented to the selectmen satis-
factory evidence that he was one of the persons named, and demanded his
order; and the selectmen, without assigning any reason therefor, refused
to give the order; and in ten days thereafterwards the plaintiff brought
case against the selectmen for such refusal : — Held, that, upon the forego-
ing facts alone, this Court cannot pronounce, as matter of law, such re-
fusal to be wilful and malicious; or that it must necessarily be inferred as
a fact that it was so.

O~ EXCEPTIONS.

Case against the defendants, as selectmen of Presque
Isle, for ™ un]awfully,: wilfully, purposely and maliciously
refusing to issue and deliver to plaintiff an order of the
town for the sum of three hundred dollars,” pursuant to a
vote of the town, passed March 18, 1865. '

The writ was dated March 28, 1865. The case was re-
ferred to the presiding Judge with the right to except.

It appeared from the facts agreed, that, at a town-meeting .
legally called, and held March 18, 1865, the town, pursuant’
to an article in the warrant, voted, — * That the selectmen be

authorized and instructed to issue a town scrip or order to

each and every person, who, having been drafted, has en-
tered the military service of the United States on the past
quotas of this town, or who, having put into the army a sub-
stitute, either before or after draft, has thereby helped to
fill the past quotas of this town; said scrip or order to be
for three hundred dollars each, and be made payable in five
years with interest;” that the plaintiff was enrolled in the
town, and, on the 6th of October, 1864, was duly drafted as
a part of its quota, under the call of the President, and then
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and there put in a substitute (named) who was accepted and
mustered into the service for the term of three years, and
was credited to the town’s quota; that he presented to the
defendants satisfactory evidence that he was then and there
lawfully entitled to receive such scrip or order, and made a
demand of them therefor ; but that the defendants, without
asking for any delay, or assigning any reason therefor, re-
fused to deliver the order.

The presiding Judge ruled, pro forma, that judgment be
entered for the defendants; and thereupon the plaintiff al-
leged exceptions.

C. M. Herrin, for the plaintiff.
J. Granger, for the defendants.

Kent, J.—This is a special action on the case against
these defendants, selectmen of the town of Presque Isle,
for not executing and delivering to the plaintiff a town or-
der, according to the vote of the town.

The counsel for the plaintiff admits that he cannot recover
unless it is established that the defendants acted wilfully
and purposely, and therefore (legally) with malice.

There are several difficulties in the way of recovery by
the plaintiff. The case was referred to the presiding Judge
with the right to except in matters of law. It comes up
on exceptions to the ruling of the Judge, (pro forma, as it
is stated,) that “judgment he for the defendants.”

There is no statement of any ruling on any question of
law. Certain facts are set forth as admitted before the
Judge. According to the view of the counsel, before stated,
the question of fact, on which the case turned, was whether
the selectmen acted wilfully and maliciously. Now the
Judge must have either decided this question in favor of the
defendants, or he must have intended to refer this question
of fact to us, as a law Court. If the former, no exceptions
to such finding of facts can be allowed. If the latter, it is,
to say the least, irregular; for we are not usually, under

Vor. LvVI. 4



26 EASTERN DISTRICT, 1868.

Doyle #. Donnelly,

a bill of exceptions, to determine controverted matters of
fact. :
We see no question arising from any rulings as matter
of law. o :

If we were called upon to determine whether, upon the
facts agreed, the plaintiff had proved a wilful and malicious
act or refusal on the part of the defendants, we should find
great difficulty in establishing that proposition.

The town voted a bounty or gratuity to certain persons;
authorized and directed the selectmen to draw orders.
The plaintiff presented to defendants prima facie evidence
that he was one of the persons named in the vote, and
made demand for the order; the selectmen, without ask-
ing for delay, and without assigning any reason, refused
to give the order; and within ten days after, this suit
was instituted. We could hardly pronounce, without oth-
er facts, that, as matter of law, the refusal and delay was
wilful and malicious, or that it must necessarily be inferred
~ as a fact that it was so. Exceptions overruled.

ArpreTON, C. J., WaLTON, BARROWS and DaxrorTH, JJ.,
concurred. '

James DoYLE versus James DoNxELLY & al.

There was a controversy between the parties as to the right to the possession
of a certain lot of land, and the dwellinghouse thereon, which one of the
defendants helped to erect, and in which he had some personal effects. The
plaintiff declared that the defendants broke and entered his dwellinghouse,
destroyed his stove, assaulted and expelled him from the premises. The
defendants asserted a previous trespass by the plaintiff, as well as the first
assault in this case, and a subsequent mutual compromise and adjustment
of the whole matter. Upon this last issue there was conflicting testimony,
but the jury found it for the defendants. On a motion to set aside the
verdict as being against the weight of testimony : — Held, that the verdict
in such a case will not be disturbed when it affirms nothing that is posi-
tively incredible,
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The jury were instructed, that, if the matter was all settled up by the parties
and they so understood it, each party presenting a claim against the other,
and the asserted settlement was not a myth, but a reality, it constituted a
defence. To this the plaintiff excepted, upon the ground that the instruc-
tion did not require the jury to find that the specific matters embraced in
the declaration were settled : — Held, that where it appeared that the ¢‘mat-
ter was all settled up” in good faith, this Court will not inquire whether
every matter of mutual aggravation in a personal conflict was canvassed
in the adjustment.

‘Where a controversy has been adjusted by the parties to it, by an offset, mu-
tually agreed upon, of the claims which each sets up against the other,
gnd there is a reciprocal agreement not to sue on either side, courts should
give effect to the agreement, unless the case shows bad faith in the asser-
tion of any claim at all on the part of one of the parties, or that the claim
is so destitute of foundation as to savor of imposition and extortion.

Ox MortIoN AND EXCEPTIONS.
The facts are stated in the opinion.

J. Granger and Downes, in support of the exceptions,
cited Hammond’s N. Pri., 71; 1 Par. on Con., 439, 440,
and cases cited ; White v. Bluett, 24 E. L. & Eq., 434;
Wade v. Simeon, 2 C. B., 548; Jennison v. Stafjord, 1
Cush., 168; Wilbur v. Crane, 13 Pick., 284; Story on
Cont., 359 ; Chit. on Con., 9; 2 Stark. on Ev.4 25.

Llewellyn Powers, for the defendants.

Barrows, J. — Whatever defects there may be in the
defendants’ specifications, the accord and satisfaction is well
specified, and if the instructions of the presiding Judge,
and the finding of the jury relative to that adjustment are
sustained, it is of no consequence whether all the aggrava-
tions of the trespass alleged were specifically denied or not.

The defendants, father and son, are charged in an action
of trespass, ¢. c., with breaking and entering the plaintiff’s
dwellinghouse, breaking his stove in pieces, and assaulting
the plaintiff with a pistol, expelling him fromn the possession
of the premises and keeping him out some three or four
weeks. There was a controversy as to the right to the
possession of the lot of land on which the house stood. It
belonged to the State, and, while one or both of the defend-
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ants had been in possession, the legal right to the possession
at the time of this quarrel would seem to have been in the
plaintiff, who bad the permission of the local land agent,
subsequently ratified by the land agent of the State. One
of the defendants helped build the house and had some arti-
cles of personal property in it when the plaintiff took
possession. The defendants assert that a previous trespass
and the first assault on this occasion were committed by the
plaintiff against them, and they offer testimony to prove
that, some days after this affair, plaintiff came to the house
of the elder Donnelly to settle it up, and it was there agreed
that no suits should be commenced by either party against
the other. In the language of one of the defendants, “Doyle
wanted to drop all, and we not sue him, or he us. We
agreed to it and shook hands on it, — parted good friends,
and the whole matter was settled.” 'The plaintiff denies
that any such adjustment ever took place.

Hereupon the presiding Judge instructed the jury, that,
“if they found that the parties met and this matter was all
settled up, and was so understood by the parties, each
‘party presehting a claim against the other, and the pre-
tended settlement was not a myth, but a reality, that con-
stitutes a good defence to this action, and the verdict must
be for the defendants.” And they did so find. As to the
fact of this compromise and mutual agreement, the evidence
being contradictory, it was for the jury who saw and heard
the witnesses to determine which of the conflicting state-
ments ought to be accepted as true, and this Court will not
disturb their finding in such case, when it affirms nothing
that is positively incredible. The verdict must stand if the
instruction upon which it seems to have been based is cor-
rect.

It is objected that the instruction does not require the
jury to find that the specific matters embraced in the decla-
ration were settled. But the whole embraces all the parts,
and, *if this matter was all settled up” in good faith, we
will not trouble ourselves to inquire whether every matter
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of mutual aggravation in a personal conflict was canvassed
in the adjustment. But the objections most relied on seem
to be, that the instruction does not require the jury to find
that defendants had a valid claim against the plaintiff which
they surrendered in consideration of the plaintiff’s promise
not to sue them, and that the Judge refused to instruct the
jury, as requested by the plaintiff’s counsel, that, “if they
found such an agreement of settlement and discharge as
testified to by the defendants, it was not binding on the
“ plaintiff for want of a sufficient consideration.”

Where a controversy has been adjusted by the parties to
it by an offset mutually agreed upon of the claims which
each sets up against the other, and there is a reciprocal
agreement not to sue on either side, courts should give
effect to the agreement, unless the case shows bad faith in
the assertion of any claim at all on the part of one of the
parties, or that the claim is so destitute of foundation as to
savor of imposition and extortion.

While the controversy is fresh, the parties themselves
know more completely than any one else can what justice
requires at their hands, and their agreements made in good
faith for the avoidance of litigation and expense should find
favor in the courts. As fraud is not to be presumed, a mu-
tual concession and remission of claims will be deemed, in

" ordinary cases, to have been made upon sufficient consider-
ation. Such a remission would seem to be eminently suit-
able and likely to be founded on altogether adequate and
prudent, as well as sufficient considerations, in a case like
the one at bar of personal broil and conflict.

Where there has been an adjustment of this sort, it is not
incumbent upon the party asserting it to come into Court
prepared to establish the validity of his original claim, but
only that it was presented in good faith, and, without any
imposition or foul practice on his part, was understandingly
acceded to by the other party. Such admission of the other
party is like-the acknowledgment of value received in a
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promissory note. It dispenses with further proof of consid-
eration until the admission is impeached.

The tendency of the best considered decisions is to sus-
tain these compromises when fairly made. See Z%ornton
v. Fairlie, 8 Taunton, 354 ; Hoge v. Hoge, 1 Watts, 216 ;
Covode v. McKelvey, Addison, 56 ; Longridge v. Dorrille,
5B. & A., 117; Barlow v. Ocean Ins. Co., 4 Met., 270.

Motion and exceptions overruled.

AppLETON, C. J., CUTring, KENxT, DIicKkERSON and DAN-
FORTH, JJ., concurred.

WirLiam Smarn & als. versus NarHan S. LurkiN & als.,
Appellants.

The assessors of organized plantations are subject to the performance of
the duties devolving on the municipal officers of towns in relation to per-
ambulation. :

O~ EXCEPTIONS.

DEsT, by the municipal officers of the town of Fort Fair-
field, against the assessors of an organized plantation called
Eaton Grant, for neglecting, after due notice, to perambu-
late the line between the said town and plantation. The
action was returnable before a trial justice, and went by
appeal to the S.J. Court. At the trial at nésé prius, the
presiding Judge ruled, pro forma, that the action was not
maintainable against the assessors of plantations, and the
plaintiffs thereupon alleged exceptions. :

C. M. Herrin, for the plaintiffs.
Charles Hamlin & John B. Trafion, for the defendants.
Arrieron, C. J.,—This is an action brought by the

plaintiffs, municipal officers of the town of Fort Fairfield,
against the defendants, assessors of the plantation of Eaton
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Grant, under the provisions of R. S., ¢. 3, § 28, for neg-
lecting their duty in reference to the perambulation of Fort
Fuirfield.

By R. S., ¢. 3, § 28, provision is made for the perambu-
lation of towns, and a penalty is imposed upon the officers
of a town neglecting, after due notice, to perform the du-
ties imposed by this section upon them.

By R. S.,c. 1, § 4, Rule 17, *“the word town includes
cities and plantations, unless otherwise expressed or im-
plied.” By Rule 23, “the term municipal officers shall be
construed to include the mayor and aldermen of cities, the
selectmen of towns and the assessors of plantations.

By the Act of 1862, ¢. 113, § 1, the county commission-
ers are to determine what townships have not less than two
hundred and fifty inhabitants, and make return of the same
to the Secretary of State.

By § 3, —* Immediately after making the return required
in the preceding section, said county commissioners shall
cause such plantations to be organized in the manner pre-
scribed in section seventy-five of chapter six of the Revised
Statutes, and therepon all the general laws of this State,
applicable to organized plantations, shall be in force and ap-
ply to the plantations to which this Act relates.”

In 1865, by e. 320, the Act of 1862, c. 113, § 3, just
cited, was amended by the following words :—“And any pri-
or organization of any such plantation for election purposes
shall cease to have any legal effects ; and the officers chosen,
under the organization provided for in this section, shall, as
soon as may be, be qualified to discharge the duties of their
respective offices ; and, for failure to do so, shall be sub-
ject to the penalties i)rovidcd in such case in chapter three
of the Revised Statutes, for town officers.”

The general rule is that *“the word town includes cities
and plantations, unless otherwise expressed or implied.”
There is nothing from which it can reasonably be implied,
that plantations are not included in the general provision
requiring the perambulation of towns. There is no express
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statute to the contrary. -Cities are unquestionably within
the purview of c. 3, § 28. DBut the rule equally applies to
cities and plantations. If the former are embraced, so are
the latter. The importance of perambulation is as great
when lines of plantations as when lines of towns or cities
are to be run. The necessity is as great in the one case as
in the other. The duties and obligations of plantations are
almost identical with those of towns. It is as desirable that
the boundaries of plantations should be defined and ascer-
tained as those of towns, and we think the Legislature in-
tended that both should be governed by the same law. It
follows that the municipal officers of organized plantations
are subject to the performance of the duties devolving on
the municipal officers of towns in relation to perambulation.
Fxceptions sustained.

Ke~xt, Warron, BarRrows and DaNrorTH, JJ., con-
curred.

Rarer C. JonnsoN & als., in Hq., versus TmMoTHY
TuorNDIKE &. als.

The gencral equity jurisdiction of this Court does not extend to the en-
joining of a city treasurer from negotiating loans and otherwise carrying
into effect the votes of his city government.

And § 1, c. 239, of the Pub. Laws of 1864, contains within its provisions
only two classes of cases in which the Court can thus intervene; (1,)
when any city votes to pledge its credit, raise or pay money ¢ for any pur-
pose” not authorized by law ; and, (2,) when “any agent or officer thereof
attempts to pay out the money of” his city ¢ wjthout authority.”

If the money to be raised is voted in good faith to pay any liability or con-
tract within the contemplation of law, this process will not lie, but the city
will be left to its legal remedies.

Bir v Equrty, brought by Ralph C. Johnson and twelve
other *“taxable inhabitants” of the city of Belfast, against
Timothy Thorndike, as treasurer, and Axel Hayford, as
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mayor of said city. The Belfast & Moosehead Lake Rail-
road Company, certain persons named as directors of said
- railroad company and the city of Belfast, defendants. The
case was heard on bill, answer and proofs.

The bill alleged substantially, that, by the charter of the
Belfast & Moosehead Railroad Company, enacted by the
Legislature of 1867, it is provided that certain cities and
towns may subscribe for any amount of stock therein, by a
vote of two-thirds of the legal voters of any such city or
town, present at any meeting legally called therefor, not to
exceed twenty per cent. of the amount of the valuation of
such city or town, that such vote shall be obligatory, and
such city or town may issue their bonds therefor, with in-
terest payable semi-annually at six per cent., and for a pe-
riod not exceeding thirty years, and all stock so subscribed
for to be represented in said corporation by the municipal
authorities ; that, in 1868, the Legislature passed an amend-
atory Act wherein it is provided that the city of Belfast,
may, by a vote of three-fourths of the legal voters of said
city, present and voting, at any legal meeting called there-
for, subscribe $140,000 to the stock of said company, in
addition to the amount specified in the original Act, and
may issue its bonds therefor, payable in thirty years, with
interest semi-annually, for a sum sufficient to raise that
amount in cash.

That, on the 5th Aug., 1867, the city council of Belfast
passed an order declaring that, — whereas the legal voters
of the city, on April 6, 1867, by legal vote authorized the
city government to subscribe for 3,604 shares of the non-
preferred stock of the B. & M. L. R. R. Co., therefore, or-
dered, that the munidipal officers of the city are authorized
and instructed to subscribe in the name and for the city, for
3,604 shares of $100 each of such stock, provided it can be
done without subjecting the city to the payment of any sum
not duly and legally assessed by the company ; that, in pur-
suance thereof, the subscription was duly entered upon the
booke of the company, Dec. 2, 1867.

Vor. Lvi. 5
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That, on April 6, 1867, the city council duly passed
another order, declaring that, whereas the legal voters of
the city, on the 28th March, 1868, by legal vote, authorized -
and empowered the city government to subscribe for 1,396
shares of said railroad stock, — therefore ordered, that the
municipal officers are authorized and instructed to subscribe
for that number of shares of the preferred stock of the com-
pany, upon the same terms and conditions as the former
subscription was made.

That, on Aug. 12, 1868, the city council duly passed
another order, embracing substantially all the provisions of
the preceding ones, excepting the conditions therein men-
tioned, and in lieu thereof declaring that the subscription is
subject to all assessments made or to be made by the com-
pany, and annulling all inconsistent orders; that the city
council further ordered, that the city treasurer be authorized
to make a loan in behalf of the city for a sum sufficient to
pay the subscription, and to issue city bonds therefor, to be
approved by the mayor; that the bonds be negotiated, and
the proceeds arising therefrom be set aside for the payment
of the company’s assessment upon the city stock subscribed
for; that the city council passed another order authorizing
the city treasurer to make a temporary loan for a sum suffi-
cient to cover the first assessment upon said stock, and to
secure the same by pledging the said bonds as collateral se-
curity ; that, on September 2, 1868, the city council passed
another order, appointing the mayor, with such other per-
son to assist him as he may choose, a committee to negotiate
the sale of said bonds, and authorizing the committee to
assist the city treasurer in effecting the temporary loan.

That said railroad company was duly organized under its
charter, and in April, 1868, Axel Hayford, then and since
mayor of the city, was elected president of the directors of
the company ; that, at its annual meeting held July 1, 1867,
the corporation established certain by-laws providing for the
mode [described] of calling its meetings, and also provid-
ing that no assessment whatever shall be made updn any
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portion of the shares until the full amount of the estimated
cost of the road from Belfast to Newport, exclusive of
rolling stock, shall have been first subscribed for by respon-

_sible parties in accordance with the rules of the directors,

and in pursuance of the vote of the city, except for a sur-
vey and location.

That the subscription contained a stipulation that no ‘as-
sessment whatever, except for a preliminary survey and
location, shall be made upon the shares subscribed for, nor
shall the work be commenced until the full amount be raised
by the subscription, and thus the completion of the road be
secured without mortgage or incumbrance; that the sub-
scriptions of certain towns named contain certain conditions
not annexed to the subscriptions of other parties.

That, on 8th July, 1868, the acting directors of the cor-
poration contracted for the building of said railroad, and
voted an assessment of fifteen per cent. on all the stock,
in violation of its by-laws and the terms of subscription;
and that no notice of the meeting, or of the object of the
meeting at which said assessments was ordered, was given
to three of the directors, and that they were not present.

That the meeting of the stockholders for the purpose of
choosing directors, holden on July 1, 1868, was not called
in compliance with the by-laws, for the reasons named ; that
the assessments ordered by said persons claiming to act as
directors being unauthorized, the votes of the municipal
authorities providing for its payment by the issue of bonds,
or by temporary loan, were unauthorized and illegal; that
the object is not one for which the city can borrow money,
and that the purpose for which the city voted to pledge its
credit, and pay from its treasury the money to be raised as
aforesaid, is other than those for which it has the legal
power.

That the conditions of the by-law before mentioned, pro-
viding when assessments may be made, have not been com-
plied with, because, (1,) the subscriptions of the city of
Belfast, and of the towns of Newport, Troy, Thorndike and
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Brooks, were conditional, and made upon terms different
from those of individual subscribers, (2,) the subscriptions
of the city of Belfast, made in Dec., 1867, and May, 1868,
were based upon the vote of the municipal authorities, pro- .
viding that the city was to be subjected to the payment of
any sums not duly and legally assessed by the directors ; (3,)
when such assessment was ordered a portion of the route
between Belfast and Newport had not been located or sur-
veyed, no estimate of the cost between said points made,
and the acting director did not act in good faith toward the
stockholders, and (4,) a large portion of the stock sub-
seribed for has not been taken by “responsible parties,” and
that the acting directors did not act in good faith in receiv-
ing certain stbscriptions named, as made by responsible
parties. '

The prayer of the bill was, inter alia, that Thorndike, the
city treasurer, and the persons named as committee, be en-
joined from making a loan for and in behalf of the city for
a sum sufficient to pay the city’s subscription, or a tempo-
rary loan to cover the first assessment; and for general
relief. ‘

Thorndike and Hayford, jointly and severally answered
to the bill, admitting the provisions of the charter, and Act
amendatory, as alleged, the passage of the several orders
mentioned, the organization of the corporation and the es-
tablishment of the by-laws alleged; denying the terms of
the city subseription; alleging that the meeting for choos-
ing directors was called in compliance with the by-laws;
that the whole route from Belfast to Newport had been
located and surveyed sufficiently to enable the directors to
make a suitable estimate of the cost of the road between
the points named, and that sufficient stock had been sub-
scribed by responsible parties to cover the cost as estimated
by the directors, and that their adjudication on said two
points was conclusive ; and that said directors acted in good
faith, &e.
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The view taken by the Court renders the report of the
proofs unnecessary.

Bion Bradbury and Joseph Williamson, for the complain
ants. -

A. W. Paine, for the respondents.

DaxrorTH, J. — This is a bill in equity asking an injunc-
tion against the city of Belfast and certain of its officers, in
regard to certain proposed acts therein set forth. It is clear
that it cannot be sustained unless it comes within the pro-
visions of the Act of 1864, ¢. 239. Hale & als. v. Cush-
man & als., 6 Met., 425. ‘ '

It therefore becomes necessary to ascertain the tiue intent
and meaning of that statute. So far as it has any bearing
upon the question now before us, it is in the following
words : — * When any * * city * * * votes to pledge its
credit, or to raise by taxation, or to pay from its treasury,
any money, for any purpose other than that for which it has
the legal right and power, or any agent or officer thereof
attempts to pay out the money of such city * * * without
authority, the Supreme Judicial Court may, upon the suit -
or petition of not less than ten taxable inhabitants thereof,
briefly setting forth the cause of complaint, hear and deter-
mine the same in equity.” This language appears to be clear
and free from ambiguity. There are two classes of cases, and
only two, where the Court is authorized to interfere ; where
the city or town attempts to raise or pay money, or pledge its
credit for a * purpose” not authorized by law, and where any
“agent or officer thereof attempts to pay out the money of
such city or town without authority.” There are no words in
the statute, indicating in the slightest degree an intention on
the part of the Legislature, to require or to authorize the
Court to interfere with towns, so long as they keep within
their legitimate sphere and make such contracts as the law
authorizes, and raise money or loan their credit for the
“ purpose” of carrying out such contracts, whether in so do-
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ing they act witk prudence and wisdom, or otherwise. The
“purpose,” the object to be accomplished, is the test by
which we are to judge of the right of the Court to inter-
fere, and not the results of that * purpose” when accom-
plished, nor the ways and means by which it is to be
accomplished. It is not a matter of inquiry with the Court
whether the town may, or may not have a good defence in
law to an action brought against it, founded upon the sub-
ject matter in regard to which complaint is made. If the
money to be raised is voted in good faith to pay any liabil-
ity or contract within the contemplation of law, this pro-
cess will not lie, but the town will be left to its legal
remedies and defences.

If a town were thus to vote money to pay a contract for
the repair of highways, or to pay damages arising from an
alleged defect in its ways, it would hardly be contended
that, in a process of this kind, the Court would or could en-
quire whether there was in either case a good cause of
action against the town, or grant the injunction if there
were not. The subject matter being within the legal rights
and obligations of the towns and their officers, they must
be left free to act as their interest may require, according
to the dictates of their judgment, under their legal liabili-
ties and the sanction of their oaths. So, too, when the alle-
gation is that the agent or officer is about to pay out money
without authority, the only inquiry which the Court can
properly make, is whether the *purpose” for which the
money is to be paid is within the legal sphere of the town,
and the officer has been duly authorized by law or by the
proper vote.

It only remains to apply these principles to the case be-
fore us.

By the charter of the Belfast & Moosehead Lake Rail-
road Company, — Private Laws of 1867, c. 380, § 19, —
the city of Belfast is authorized by a vote of two-thirds of
its legal voters present at any meeting duly called therefor,
to subscribe for stock of that company to any amount not
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exceeding twenty per cent. of the amount of its valuation.
By an amendatory Act, Private Laws of 1868, c. 626, § 5,
the same city was authorized, “by a vote of three-fourths
of the legal voters of said city, present and voting at any
meeting legally called therefor,” to subscribe for additional
stock to the amount of one hundred and forty thousand dol-
lars.

It will be observed that, by either of these Acts, no
conditions or limitations are attached to the right of Belfast
to subscribe for stock, except as to the amount, and the
number of votes required. Both of these conditions have
been complied with, and it is conceded that the Acts are
within the constitutional power of the Legislature. It ne-
cessarily follows that the subscription for stock by the city
is a contract within its “legal right and power.” The votes
of the city to raise money, or to issue bonds, and the acts
in pursuance thereof, complained of and sought to be en-
joined, were passed at legal meetings, and are for the “ pur-
pose” of fulfilling this contract. The *purpose,” then, is a
legal and not an illegal one. In the plaintiffs’ bill there is
no allegation asserting the illegality of the contract; noth-
ing of the kind is suggested in the arguments of counsel.

It is, however, suggested that there are certain conditions
in the contract itself which have not been complied with,
and certain malfeasances or non-feasances on the part of
the corporation, by which the city is released from the per-
formance of its part of the contract. This may all be true,
and yet it does not follow that, because there are illegalities
on the part of the corporation, the same or any others ex-
ist on the part of the city. It is the alleged wrongdoing
of the city and not of the corporation we are called upon
to remedy. If the city has a legal defence to their contract,
it is at their option to make it. The law malkes it the judge
of its own interest in this respect. It having been author-
ized to make the contract, it may insist upon such terms
and conditions as its interest may seem to require. If sub-
sequently it should appear to the city that its interests re-
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quire a waiver of any of these terms or conditions not
required by law, there is no legal objection to that waiver.
The Court has no power to interfere to control the judg-
ment or discretion of the city when exercised within the
limits prescribed by law.

Besides, whether the couditions and terms of the contract
have, or have not been complied with by either party, in-
volves questions of fact which the parties have a right to
submit to a jury, — a right which the statute does not con-
template shall be taken from them by this summary pro-
cess; and which the courts, or any third party have no
power to interfere with.

So far.as the proposed acts of the officers complained of
are concerned, the case does not show that they are * with-
out authority,” but supported by the votes of the city,
legally passed, in regard to a matter upon which the law
has authorized the city to act. Our conclusion, therefore,
is, that the acts of the city, and the proposed acts of its
officers set out in the plaintiffs’ bill, and sought to be en-
joined, are not such as are contemplated in the statute, and
not within the jurisdiction of this Court.

Bill dismissed with costs.

ArrreTON, C. J., KENT, WALTON and Barrows, JJ.,
concurred.

Arvin TaoMAS versus ALBERT B. Mavo.
Chapter 152 of the Public Laws of 1868, providing that waivers of demand
and notice, by an indorser of notes and bills, shall be in Wrmng and

signed, in order to be valid, is prospective in its operation.

ON REPORT.

KEnT, J. — The defendant promised to pay the note on
which he was indorser, in a short time, if the plaintiff
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would wait upon him. Plaintiff did wait several years be-
fore instituting this suit. At the time of the promise, in
1863, the defendant knew that no notice of a demand and
refusal had been given, and that, therefore, he was not le-
gally bound to pay.

“A promise to pay, with full knowledge of all the facts,
would bind the indorsers, although there had been no legal
demand or notice.” McPhetres v. Halley, 32 Maine, 77;
Byram v. Hunter, 36 Maine, 217; Story on Bills, § 274.

That this is the doctrine of the common law does not
seem to be disputed by the counsel for the defendant. But
he invokes the recent statute of the State Laws of 1868,
c. 152, which enacts that *hereufter, no waiver of demand
and notice within this State, by an indorser of any promis-
sory note, or bill of exchange, shall be valid, unless the
same shall be in writing, signed by such indorser or lawful
agent.”

It is unneecessary to consider the question, whether the
above provision applies to a case of a subsequent promise to
pay after knowledge of a legal release. The statute, in ex-
press terms is made prospective and cannot affect the rights
of parties under antecedent agreements, amounting to a -
legal promise to pay. Defendant defaulted.

ArpreroN, C. J., WarrtoN, Barrows and DanrorTH,
JJ., concurred.

N. H. Hubbard, for the plaintiff.
C. H. Pierce, for the defendant.

Vor. nvI. 6
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Joun Famy versus WILLIAM S. BRANNAGAN.

The pendency of a statute submission of all demands between the parties,
duly pleaded in a subsequent suit between them, founded on a cause of
action included in the submission, will abate the suit.

Such a plea in abatement must not only set out the name of the referee, but
allege his acceptance; and conclude with ¢ praying judgment of the writ.”

O~ EXCEPTIONS.

The defendant seasonably filed the following plea :—

And now the said Brannagan comes and defends, &c.,
when, &c., and says that he ought not to be held to answer
to the said writ and declaration of -the plaintiff against him,
but the said writ ought to abate, because, he says, that pre-
vious to the time of the purchase of said writ, and the
plaintiff’s declaring therein, to wit, on the 12th day of
March, A. D. 1868, the parties signed and acknowledged
an agreement before a justice of the peace, pursuant to the
statutes of this State, to submit all demands between them
to the determination of a referee, in which agreement the
* demand now sued for in said writ was included, as will ap-
pear by said agreement ; that the parties to said agreement,
and the said Fahy, the now plaintiff, and the said Brannagan
are the same persons and not others or different; that the
matters so submitted, as aforesaid, yet remain undetermin-
ed; and that the time specified for said referee to make his
report has not yet elapsed; all-which the said Brannagan
is ready to verify. Wherefore, he prays judgment if he
ought to be held to answer to the writ and declaration
aforesaid, and that said writ may abate and for his costs.
(Duly signed and sworn to.) To this plea the defendant
filed a general demurrer which was joined. The presiding
Judge sustained the demurrer and adjudged the plea bad;
and the defendant alleged exceptions.

J. Williamson, for the defendant.

2 - el
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A. L. Stmpson, for the plaintiff.

A plea in abatement of the pendency of prior suit must
clearly show jurisdiction over the parties and the subject
matter. To do this, the submission and acknowledgment
should be set out. The Court could then determine wheth-
er or not, “submission is pursuant to the statute.” Such
matters only as “ may be the subject of a personal action” can
be submitted. R. S.,c. 108, § 1; Henderson v. Adams, 5
Cush., 610; Carpenter v. Spencer, 2 Gray, 407; Fowler
v. Biglow, 8 Mass., 1; McNeal v. Bailey, 18 Maine, 251;
Hubbell v. Bissell, 13 Gray, 298. See also Burghardt v.
Owen, 13 Gray, 300; Monosiet v. Post, 4 Mass., 532;
Mansfield v. Doughty, 3 Mass., 398. The plea should
name the referce and allege that he consented to act as such,
and should pray judgment of the writ. Hazard v. Has-
kell, 27 Maine, 549.

ArrLETON, C. J.— The defendant pleads in abatements
the pendency of a submission by these parties, under the
statutes of the State, of all demands between them to a
referee.

The plea of the pendency of a prior suit, between the
same parties for the same cause of action, will undoubtedly,
if duly pleaded, abate the suit in which it is filed. In Smith
v. Atlantic M. F. Ins. Co., 2 Foster, 21, PErLEY, J.,
says : —“If the prior action was peunding in another Court,
to furnish the means of determining the truth of the plea
by inspection, the rule of pleading requires that the plea
should set out the record in the prior action literally, sub pede
. sigills.” The defendant, who relies on the record or pro-
cess of any court, should set out or enroll in or with his
plea the record or process on which he relies. * Even if
the record is in the same Court, as in case of a writ return-
ed, he craves oyer and sets out the record. If it is the
process of the Court not returnable, like the summons left -
with the defendant, when his goods are attached, he makes
profert of the process, and enrolls it with his plea. When
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he pleads the record of another Court, he brings in a copy
or exemplification and enrolls it in like manner. In all these
cases, the record or process enrolled becomes part of the
plea. * * * The plaintiff may show, by a true enrolment
of the record, that it was not correctly and exactly enrolled .
in the plea, and an incorrect enrolment or the omission to
enroll, is cause of demurrer.” 1.

Now, in the present case, the plea does not set out the
agreement to refer, nor the name of the referee, nor wheth-
er he has accepted the trust or not. A plea in abatement
of another action pending, without giving the name and
style of the Court before which it is pending, would unques-
tionably be bad. An agreement to refer to “a referee”
without giving the name of a referee would not be within
the statutes of this State. Yet, the plea sets forth just
such a reference and none other. Itis bad, because the sub-
mission is to a nameless referee, who can have no jurisdic-
tion. Nobody can tell who he is, nor where to find him.

It should further appear that the referee named has
accepted the trust, for he is not obliged to act unless he
chooses. In suits pending before a Court of law having
jurisdiction, where the previous proceedings are regular
and the cause is properly in Court, the Court cannot refuse
to take cognizance. The referee may decline to act. A
plea in abatement of a reference to one declining to act
would be bad.

The plea concludes as follows : —* Wherefore, he prays
judgment, if he ought to be held to answer to the writ- and
declaration aforesaid, and that said writ may abate and for
his costs.” In Hazard v. Haskell, 27 Maine, 549, SHEP-
LEY, J., says, “that a plea in abatement to the writ must
conclude with ‘a prayer of judgment of the writ,” and the
prayer that it may be quashed, without praying judgment, is
bad.” In Yelverton v. Conant, 18 N. H., 123, the conclu-
sion of the plea was in the precise words of the one under
consideration, and the Court held it bad because it did not
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pray judgment of the writ. To the same effect is the decis-
ion in Clark v. Brown, 6 N. H., 434.
Exceptions overruled.

Kext, WaLtoN, DickErsoN, Barrows and DANFORTH,
-JJ., concurred.

Tonomas N. EGEry versus ANTHONY WOODARD.

The date of delivery of a deed is the time when it first becomes effectual as
an instrument of conveyance.

Evidence that a deed, bearing date March 20, but acknowledged and deliver-
ed April 25, of the same year, was thus dated for the purpose of rendering
the grantee liable for the taxes of that year, is inadmissible in an action of
covenant to recover the amount paid for taxes.

The liability of an estate to taxation relates back to April 1, of each year.

O~ RErort.

ActioN for breach of covenant. Plea, general issue.

The plaintiff introduced a deed to himsels, signed by the
defendant, bearing date March 20, 1865, acknowledged
April 25, 1865, and proof aliunde of its actual delivery on
the day of the acknowledgment. He also proved payment
by him, May 19, 1866, of the city, county and State taxes
assessed upon the property described in the deed and writ,
for the year 1865, to the amount of $157,50. It also ap-
peared that the warrant of commitment, to the collector of
taxes of the city of Bangor, bore date Sept. 7, 1865.

The defendant offered to prove that the deed was dated
prior to April 1, 1865, in order to cover the question of
taxes, and make them payable by the grantee. Whereupon
the case was reported to the full Court, with an agreement
that if the evidence offered by the defendant is not admis-
sible, and the incumbrance attached April 1, instead of Sept.

7, 1865, the defendant was to be defaulted for the amount
‘6 Pt S '
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paid by the plaintiff, with interest from date of such pay-
ment.

J. A. Peters and I'. A. Wilson, for the plaintiff.
T. H. Garnsey, for the defendant.

ArpreToN, C. J. — Taxes on real estate are to be assessed
in the town, where the estate lies, to the person who is the
owner, or in possession thereof, on the first day of April, of
each year. R. S., 1857, c. 6, § 8.

The assessment must necessarily be made, the warrant
for collection issued and the taxes collected, after that date.
The liability of the estate to taxation relates back to that
time.

No exception is taken to the legality of the assessment
of the taxes, which the plaintiff has paid and now seeks to
recover back.

A deed, though duly executed while under the dominion
of the grautor, and before its delivery, transfers no title.
It takes effect from and by delivery, and not from its date.
The defendant’s deed was first effectual after the land con-
veyed became liable for taxes assessed or to be assessed
thereon for the then current year.

Parol evidence is not admissible to vary or control the
effect of a deed. If it were, the evidence offered, that a
false date was inserted for the purpose of affecting the legal
construction of the deed and changing the rights of the
parties, could not have such effect, as the date of the deliv-
ery is the time when the deed first becomes effectual as an
instrument of conveyance.

Defendant defaulted jfor $157,50,
with interest from May 19, 1866.

Ke~nT, WaLTON, DICcKERSON, BARROWS and DANFORTH,
JdJ., concurred. ’
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INHABITANTS OF ORLAND versus INHABITANTS OF
ELLSWORTH.

Section 6, of ¢. 63, of the Public Laws of 1861, requiring towns to make
proper provision for the support of soldiers’ families residing therein, and
prohibiting ‘'any disabilities therefrom, was applicable only to the first ten
regiments. -

Chapter 127, of the Public Laws of 1862, approved March 18, was pros-
pective in its operation.

Supplies furnished the families of soldiers of any other than the first ten
regiments before March 18, 1862, must be deemed pauper supplies.

O~ REPORT.

Assumpsit for supplies furnished to one Moore, wife and
children, from Jan. 1, 1866, to Dec. 1, 1867, they having.
fallen into distress in the plaintiff town where they were
then living and in need of support. The plaintiff’ intro-
.duced evidence tending to show that the alleged paupers
had their settlement in the defendant town at the time the
supplies were furnished, and that the defendants were duly
notified.

The defendants offered evidence tending to show that
Moore enlisted Nov. 4, 1861, in the 11th Maine Regiment,
and was duly mustered into the U.. S. service.

The plaintiffs then proved that supplies were furnished to
Moore’s family, (which had then fallen into distress,) on
Feb. 19, 1862, up to which time said Moore continued in
the military service.

The case was then withdrawn from the jury, and reported
to the full Court, with the agreement, if the furnishing of
the supplies on Feb. 19, 1862, subjected Moore and family
to the disabilities of paupers, the defendants should be de-
faulted, and damages assessed by a person to be appointed
by the Court.

T. C. Woodman, for the plaintiffs.
A. Wiswell and Eugene Hale, for the defendauté.
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ArpreTON, C. J. — The R. S., 1857, c. 24, is the gener-
al'law determining the duties, obligations and liabilities of
towns in relation to paupers, except where it may have been
changed or modified by subsequent enactments.

The pauper law was modified in relation to the soldiers
of ten regiments, raised by virtue of the Act approved
April 25, 1861, c. 63. By § 6, it is made the duty of cities
and towns to provide aid for the families of soldiers enlist-
ed in those regiments, and they were required so to do.
Milford v. Orono, 50 Maine, 529; Veazie v. China, 50
Maine, 518. But it is provided that, “no disabilities o
any kind whatever shall be created by reason of aid so fm~
nished and received.

Joseph D. Moore, the alleged pauper, enlisted in the 11th
Maine Regiment, on Nov. 4, 1861, and his family, having
fallen into distress, received aid from the plaintiffs on the
19th of February, 1862, at which time said Moore was in -
the service of the United States.

It is conceded that the pauper, having enlisted in the 11th
regiment, is not within the provisions of the Act of 1861,
c. 63, as that Act by its terms is made applicable only to
the first ten regiments raised. The supplies then were fur-
nished under and by virtue of the general pauper law of
the State, R. S., 1857, ¢. 24, and subjected the recipients
to the disabilities created by and arising under that law.

The Act of 1862, c. 127, does not alter the previously
existing rights of towns, or remove the disabilities already
created by the general pauper law of the State. It was
enacted and became a law on 18th March, 1862. This was
after the enlistment of Moore, and after the supplies to his
family had been received. The law is prospective in its
operation. It makes provision for the future, and leaves the
past as it found it. The towns, cities and plantations *are
hereby severally empowered” to raise money to aid the fam-
ilies of volunteer soldiers. Provision is made for the re-
imbursement of “the money so applied” from the State
treasury, but none for money so applied previous to the
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- passage of the Act to aid the families of soldiers of regi-
ments raised after the first ten. ,

It is enacted, by § 5, that “no pauper disabilities shall be
created by reason of receiving the aid provided for in this
Act.” But the aid received by the family of Moore was
before the passage of this Act, and therefore it would not be
within its provisions.

The seventh section of c. 127 is in these words : — * Sec-
tion sixth, of chapter sixty-three of the Public Laws of
1861, is hereby repealed, and the provisions of the Act
passed April 25, 1861, in relation to the relief of families
of soldiers, sailors or marines, is Zereby extended to all the
regiments which have been or may be raised in this State.”
That is, it is henceforth made the duty of towns, cities and
plantations to aid the families of all soldiers in the service

- ot the United States, no matter when nor in what regiment
they might have enlisted. The families of all soldiers and
sailors are thenceforth alike entitled to relief.

But no provision is here made for the case of supplies
fornished the families of those who enlisted after the first
ten regiments were raised, and before the passage of the
Act of 1862, c. 127. Disabilities arising in the intervening
time are not removed. Existing rights remain unaffected.
All legislation is presumably prospective. Nothing indi-
cates a legislative intention to act retrospectively. It
probably did not occur to the Legislature that supplies
might have been furnished to soldiers who could derive no
benefit from the Act of 1861, c. 63; because they did not
enlist in the ten regiments to which that Act applied, and
who were not within the Act of 1862, ¢. 127, because they '
enlisted before its passage. Whether, if they had attempted
to change rights previously acquired under then existing
laws, they could constitutionally have done so, is a question
which it is unnecessary to consider or discuss.

Defendants defaulted, and C. J. Abbott, Fsq.,
48 appointed to assess damages.

KEnt, WaLTON, BARROWS and DANFORTH, JJ., concurred.
Vor. rvi. 7
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ABNER PaINE versus Henry J. McGLINCHY.

The lessor of a shop’ verbally agreed with the lessee that the latter might
have the use of certain chattels belonging to the former, in the shop, dur-
ing the continuance of the lease. When the lease expired, the lessee
carried away the chattels, claiming them as his own, whereupon the lessor
sued him in Jndebitatus assumpsit for goods sold and delivered ; — Held,
that the action was not maintainable. i

O~ Exceprions to the ruling of Gopparp, J., in the su-
perior Court.

ASSUMPSIT on an account annexed.

On April 12, 1867, the plaintiff leased a shop with cer-
tain fixtures to the defendant, and on the same day sold him
certain articles, (then in the shop, but not mentioned in the
lease,) for $180. The defendant paid to the plaintiff one
year’s rent, and moved out June 2, 1868, taking with him
certain articles, (named among others in the account annex-
ed,) which were in the shop when the lease was executed.
These latter named articles were never returned by the
defendant, but were claimed by him as being of the articles
sold for the $180. The plaintiff contended that they were
not included in the sale, but that he verbally agreed, at or
about the time of the execution of the lease, that the de-
fendant might use them in the shop until the expiration
of the lease.

The presiding Justice found, as matter of fact, that the arti-
cles in controversy were, at the time of executing the lease,
the property of the plaintiff; and that they were not sold,
but the use of them loaned to the plaintiff until the expira-
tion of the lease. And, as matter of law, the presiding
Justice ruled, pro forma, that the plaintiff may recover in
this action the value of the articles so received and retained
by the defendant. To this ruling the plaintiff alleged ex-
ceptions.

J. W. Symonds, for the plaintiff, cited 2 Greenl. on Ev.,
§ 108, and cases cited; 1 Hill. on Torts, 47, 48; 3 Phill.
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on Ev., (C. H. & E’s notes,) 404; Howe v. Clancey, 53
Maine, 132; Balch v. Patten, 45 Maine, 41, unlike case at
bar; Hill v. Davis, 3 N. H., 384.

W. L. Putnam, for the defendant.

ArrreTON, C. J.—The defendant is sued for goods sold

“and delivered. The case finds that the defendant purchased

certain articles of the plaintiff and borrowed certain others,
which, after the termination of the bailment, he retained.

In other words, he borrowed certain articles which he did

not return, as he expressly or impliedly promised to do.
The presiding Justice ruled, pro forma, that the defendant
having retained the goods loaned beyond the period for
which they were thus loaned, might be treated as their pur-
chaser, and gave judgment for their value. In this we think
he erred. The defendant was liable upon his contract of
bailment. There was no occasion to imply one which did
not exist, when there was one which did. It does not ap-
pear that the defendant appropriated the articles loaned to
his own use, or that he sold them or otherwise disposed of
them. If he has violated the rights of the plaintiff, result-
ing from the contract of bailment, he is responsible upon
such contract for its breach. If he has been guilty of a
tort, he may be held to answer in the appropriate form of
action, but there is nothing in the facts proved from which
a sale of the articles loaned can be implied.

It was held in Hopkins v. Megquire, 35 Maine, 78, where
goods and chattels have been tortiously converted and sold,
and the money received from such sale, that the party in-
jured might recover the proceeds. But when nothing more
than a wrongful conversion is shown, the owner of the
goods converted cannot recover as for their sale. Such has
ever been the result of the authorities in this State. Such,
too, have been the decisions in Massachusetts, in Jones v.
Hoar, 5 Pick., 285; Ladd v. Rogers, 11 Allen, 209 ; and
in Glass Co. v. Walcott, 2 Allen, 227. So, too, in New
Hampshire, it is held, that whep goods are wrongfully taken
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or detained, the former owner cannot waive the tort and

maintain assumpsit for the goods. Smith v. Smith, 43 N.

H., 236; Woodbury v. Woodbury, 47 N. H., 11,
Exceptions sustained.

Kent, WarLTtoN, DickErsoN, Barrows and DANFORTH,
JJ., concurred.

JorN A. WATERMAN, Judge of Probate, versus JAMES R.
Dockray & al.

If, in debt on a probate bond, the plaintiff alleges the accidental destruction
of the bond, he must set out the substance of its condition in his declara-
tion.

Ox BXCEPTIONS. :

DeBT, against James R. Dockray and John Farrington,
for that defendants and one Eben McLellan, since deceased,
and whom defendants have survived, on July 6, 1861, at
said Portland, by their writing obligatory of that date, the .
same being a probate bond, then and there given by said
Dockray, Farrington and McLellan, for the benefit of the
estate of one Thomas McLellan, then deceased, and which
said writing obligatory has been destroyed by fire, and
therefore cannot here in Court be produced, acknowledged
themselves indebted in the sum of ten thousand dollars to
the said William G. Barrows, Esq., then Judge of Probate
of wills, and for granting administration within said county,
to be paid to the said Barrows or his successors in said office.
And the said Waterman being then and there the successor

-of said Barrows, in said office, and Judge of Probate, as

aforesaid, at a term of the Court of Probate, held at Port-
land, within and for said county of Cumberland, on the third
Tuesday of March current and instant, by his decree and
order of that date, did expressly authorize William L. Put-
nam, of said Portland, admipistrator de bonis non, with the
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will annexed of said Thomas McLellan, deceased, said Put-
nam being then and there a party in said estate, and said
bond, to commence this suit for the benefit of said estate,
and this writ is sued out by said Putnam in the name of
said Waterman, Judge of Probate of Cumberland county.
The defendant Dockray pleaded non est factum, which
was joined, and also performance as follows : — g I2E
And for further plea by leave of Court, pleaded, the saﬁr s
Dockray says, that the plaintiff his action aforesaid against
him, ought not to have and maintain, because, he says, that
the said Eben McLellan, from the time of the making of*5, "\ ™ =
said writing obligatory, well and truly kept and performed #° 4w /2%
all the covenants and conditions therein on his part to be
kept and performed, according to the form and effect of said
writing obligatory. And this he is ready to verify, where-
fore he prays judgment, if the plaintiff his action afore-
said against him ought to have or maintain, and for his
costs.
To which the plaintiff replied : —
And the said John A, Waterman, as to the said plea of
said Dockray, by him secondly above pleaded, says that he,
said Waterman, by reason of anything in that plea alleged,
ought not to be barred from having and maintaining his
aforesaid action against said defendant, because, he says,
that said Eben McLellan, from the time of the making of
said writing obligatory, did not well and truly keep and
perform all the conditions thereof according to the form and
effect of said writing obligatory, in that, though on divers
days and times between the making of said writing obligato-
ry, and the day of the purchase of this said writ, said Eben
McLellan did receive into the possession of him, said Eben
‘McLellan, in his said capacity as executor, large amounts
of goods, chattels, rights and credits of said testator, which,
ought by law to have been administered before the purchase
of this writ by him, said Eben McLellan, in his said capac-
ity, to wit, of the value of ten thousand dollars; yet the
said Eben did not administer the same according to law and
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to the will of said testator. And this he is ready to verify.
Wherefore he prays judgment for his debt aforesaid and his
writ.

To which the defendant demurred ; and for causes of de-
murrer in law to the said replication, the said Dockray
states and shows to the Court here, that the said plaintiff
has not and does not in and by his said replication set forth
and state with particularity and precision the breach of
condition by said Eben McLellan, in their said writing ob-
ligatory, and the particular items thereof, and the assign-
ment of a breach of said writing obligatory, and the condition
thereof in the plaintiff’s said replication is insufficient and
defective in law, in particularity and precision, and also
that the said replication is in other respects uncertain, in-
formal and insufficient.

And the plaintiff joined the demurrer.

The presiding Judge sustained the demurrer, and the
plaintiff alleged exceptions.

W. L. Putnam, for the plaintiff, cited P. M. Gen. v.
Cochrane, 2 Johns., 413; U. 8. v. Arthur, 5 Cranch, 257 ;
1 Saunders, 9, n. 1; 2 Saunders, 409, n. 2; Bailey v. Rog-
ers, 1 Maine, 194 ; 1 Chit. Pl., 326 ; Cornwallis v. Savory,
2 Bar., 772; Story’s Pl, 230 and note; 6 Chit. Pl., 330,
624, 657 -8 and 671 ; People v. Dunlap, 13 Johns., 437,

J. & E. M. Rand, for the defendants, cited 1 Chit. Pl.,
585, and cases cited.

KenT, J. —One thing is certain, —the pleadings, includ-
ing the declaration, do not present any intelligible or distinct
issue, except the general issue, which denies the execution
of the bond deciared upon.

The declaration sets forth that the defendants executed
a probate bond to the J udge of Probate, in the sum of ten
thousand dollars, but makes no profert of the same, and
sets out none of the conditions. It, however, gives an ex-
cuse or reason for not making profert in Court of the whole
instrument, — that it has been destroyed by fire. To this
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declaration one of the defendants pleads non est factum, and,
by leave of Court, a special plea in bar, setting forth that
one of the signers has kept and performed “all the cove-
nants and conditions therein on his part to be kept and per-
formed, according to the form and effect of the said writing
obligatory.” He does not, in this plea, set out any of
the conditions and covenants of the bond, but speaks of it
inferentially as containing such conditions. He does not
allege performance by all, or performance by either, of all
the conditions, but only that one of the obligees, McLellan,
has kept and performed the conditions on his part to be
kept and performed. This is pleaded by Dockray. It is
not alleged in the writ or declaration that this one was prin-
cipal and the others sureties, or that he was executor. To
this plea the plaintiff replies, that the said McLellan did not
keep and perform all the conditions according to the form
and effect of said writing obligatory, — and then assigns for
breach, that McLellan had received into his hands, in his
capacity of executor, large amounts of goods, chattels,
rights and credits, of said testator, which ought to have been
administered in his “said capacity, to wit, to the value of
ten thousand dollars.  Yet he did not administer the same
according to law and to the will of the testator.”

In this replication we do not find any statement of the con-
ditions of the bond, nor that it was given by any one as ex-
ecutor of the will of any person deceased, naming him.
The breach is stated generally, without specification of the
particular breach or breaches. To this replication the de-
fendant Dockray demurs, and for special cause says, that
the breach of condition by McLellan is not stated with
particularity and precision. The plaintiff joins in the de-
murrer.

On this review of the pleadings, it is manifest that the
Court has nothing from which it can determine the ques-
tions apparently intended to be raised. The great defect
is, that neither party has stated or set forth in substance,
the conditions of the bond. It is said in the declaration,
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that it is a “ probate bond” given for the benefit of the estate
of Thomas McLellan, deceased. It is not stated for what
particular *“benefit” it was given, nor even that it was the
bond of an executor or administrator. That it was a bond
on condition is undoubted, as it was given to the Judge in
his official capacity, — and all such bonds are with a condi-
tion, — as provided by statute. But what is the condition,
or matters to be done or performed? How can there be
intelligent action by Court or jury, in determining the rights
of the parties under these pleadings?

The real controversy seems to be, on which party is the
duty of setting out the condition? Both parties refer in the
plea and replication to * conditions,” but neither tells us
what they are. ‘

Usually, there is no difficulty in such actions on bonds.
The plaintiff declares on the penal part of the bound and
makes profert of the whole instrument. The defendant
prays oyer of the condition and has it set out to him, and
he then pleads performance, or any other admissible plea.
If he pleads performance, the plaintiff replies, assigning
and setting forth the particular breach or breaches, and thus
a distinet issue is made. :

As a general rule, the plaintiff is bound to make a pro-
Jert in curia. It is the right of the defendant to have the
condition read to him, and made part of the record and
really of the plaintiff’s writ. But the law, from’ necessity,
has qualified this rule in a few cases. It was determined in
Lyfield’s cose, 10 Co. 92, A, that where a deed is lost by
fire, profert of the deed pleaded may be dispensed with.
Otherwise, a party might lose his bond or his debt by the
destruction of the paper on which the deed or contract was
written. It is well settled, in this State and elsewhere,
that the destruction of a title deed does not divest the
grantee of his title. The existence of a deed, accidentally
destroyed, may be proved by parol, or by copy identified.
Now, what is the meaning of a profert? It means that the
original deed or bond, with the parchment or paper on
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which it is was written, must be produced or offered.
But, if destroyed, that identical paper cannot be produced.
If accidentally destroyed by fire, the rule is relaxed, and the
profert or offer to bring that original paper is dispensed
with. This is an exception in favor of the holder that he
may not lose his rights by his misfortune. But it is not to
be extended beyond the necessity. He is not bound to
make profert of the paper itself, but he cannot therefore
insist upon the penal part of the bond alone, and prevent
the obligor from availing himself of the conditions. When
the obligee has the bond, and can and does make a profert
of it, the obligor can, by craving oyer, have the whole set
out. But if the plaintiff, for a good reason, says he can-
not produce it, how do the parties stand? The actual con-
troversy is whether the conditions have been performed.
How shall that issue be made before the Court? Common
sense would say that, as the bond itself cannot be produced,
the plaintiff should do the next best thing, and, in lieu of
the profert, should set out in his- declaration the substance
of the condition, which, if he had made profert, he would
have been bound to read to the defendant and spread upon
the record. Ie surely cannot be in a better condition by
the burning up of his dged or bond than he would have been
in had he produced the whole instrument. He cannot
describe a bond, which he identifies as necessarily one with
a condition, and excuse a profert, and then declare only on
the penal part, and call upon the other party to set forth
the condition, and, if he cannot do so, recover on the
penal part alone. The onus probandi is upon a plaintiff to
prove his contract or bond, as he has set it out. The law of
pleading has another general rule, that it is necessary to set
out in a declaration, in covenant; any and all conditions and
qualifications, and any exceptions in assumpsit. Horsefall
'v. Testar, 7 Taunt., 388; Harvey v. Richards, 1 H. Bl.,
644 ; Latham v. Ruiley, 2 B. & C., 20.

The same would be required in an action on a'bond, with a
defeasance or condition, éxcept that by a technical rule of

Vor. LVI. 8
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pleading, the same thing is reached by a profert of the
whole instrument. In the latter case a different mode is
adopted, but with no design to relieve the plaintiff from
presenting and proving his whole case. When he cannot

make profert, he cannot avail himself of the benefit of a
profert, but must substitute for it a statement of what he
would otherwise have read upon oyer, and thus place the
defendant, in substance, in the same condition as if he made
a profert. This seems to be a reasonable and just and
practital rule.

In looking at the authorities, we find one case, Read v.
Brookman, 3 T. R., 150, which seems to have been under-
stood by some as sanctioning the doctrine, that where a
profert is dispensed with, the party pleading need offer no
substitute. That was a case where the instrument lost and
pleaded was not the foundation or ground of action, but in-
troduced in defence. This case has been doubted, if not
denied, by the subsequent decision. Hendy v. Stephenson,
10 Kast, 55. It is there said, that Read v. Brookman,
“went a step beyond any before it, and without saying it
should be retraced, we ought not to go a step further.”
The rule as stated in Hendy v. Stephenson, is, “if the deed
itself cannot be produced, it may be equitable to permit the
substance of it to be substituted in place of it in pleading,
but still it must be substantiated in the material terms of it,
so that the Court may see what the grant really was. If '
not thus allowed no issue can be taken.” Grosg, J., said
he never agreed to the decision in Read v. Brookman. See
also 6 Ves., 12, n. 6. In Oady v. Eggleston, 11 Mass., 282,
the declaration contained the whole bond, and the pleadings
were conformed to it. No question was made as to the point
now in controversy.

The Court in New Hampshire had the precise question
before it in Rand v. Rand, 4 N. H., 267. It was held,
after very full and able arguments, that in debt on bond,
with a c®ndition, if the plaintiff alleges that the bond is
lost by time and accident, he must set out the substance of
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the condition in his declaration. This is a direct authority
on the point, and seems to be sustained by reason and
authority. We concur in this view.

The pleadings before us conclude with a demurrer to the
replication. Where there are errors on both sides in the
pleadings, we are inclined to adopt the old rule of seeking
for the first fanlt. We find it in the declaration. We there-
fore sustain the demurrer by defendant, with leave to the
plaintiff to move to amend his declaration, and to the de-
fendant to amend his pleadings. In short, to replead, in-
cluding the declaration.

We are not called upon to determine finally upon the
proper form of pleading to be adopted, beyond what we
bhave indicated. When the issues are made up we must
pass upon them. As the parties, however, have argued va-
rious points and desire some intimations from the Court for
their guidance, we will say that our present impression is,
that, when the conditions of a lost bond are set forth in the
declaration, under the general issue the defendant may re-
quire evidence of the execution of the bond, and also that
the contents or condition are correctly set forth. They must
be proved, if denied, substantially as alleged. Both are
issuable facts. After this, we see no reason why the usual
rules of pleading as to the breaches do not apply. Whether
the same fire that destroyed the bond also destroyed papers,
accounts or vouchers, or other matters essential to enable
the plaintiff to set forth the breaches with the particularity
and precisipn usually required, we are not informed. How
far any such facts, or any peculiar circumstances in this case,
can avail, if pleaded and duly set forth, to excuse omis-
sions or be held sufficient assignment of breaches, we can
only determine when presented to us. The general doc-
trines set forth in this opinion, may, perhaps, have some
bearing as to the requirements where papers or evidence are
accidentally lost or destroyed. ’

The entry in this case must be— Exceptions overruled.

Demurrer by defendant sustained, with leave to plaintiff
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to move to amend his declaration, and with leave to defend-
ant to move to amend his pleadings, after such amendment.

WartoN, Barrows, DanrortH and Taprry, JJ., con-
curred.

Erieny WirsoN versus THE GRAND TRUNK RAILWAY OF
CANADA, "

The fare paid by a passenger over a railroad’is the compensation for his car-
riage and for the transportation, at the same time, of such baggage as he
may require and have for his personal convenience and necessity, during
his journey. v

-Baggage subsequently forwarded by his direction, in the absence of any
special agreement with, or negligence on the part of the carrier, is liable
like any article of merchandise to the payment of the usual freight.

O~ ExceprioNs to the ruling of GopDARD, J., of the Su-
perior Court.

The verdict was for the plaintiff, and the defendants al-
leged exceptions to the rulings, which appear in the opinion,
together with a sufficient statement of the material facts in
the case. '

P. Barnes, for the defendants.

Shepley & Strout, for the plaintiff, cited Logan v. Pont-
chartrain Railroad Co., 11 Rob., (La.,) 24; Redfield on
Railways, 244.

AprpLETON, C. J.-—The plaintiff was a passenger on board
the defendants’ cars, having seasonably paid her fare. Her
baggage was not with her, it having been left behind, with-
out fault of the defendants. Some two or three days after-
wards it was left in charge of their servants, to be transport-
ed to the Empire station on their line, but it never reached
its place of destination. This suit is brought to recover the

ygiue; f}f‘ /t}}? baggage lost.

6yl
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The presiding Justice instructed the jury, “that, if they
should find that the plaintiff went on board the defendants’
road as a passenger, on Tuesday preceding, without baggage,
and that the trunk and its contents were ordinary personal
baggage, such as a passenger would be entitled to take with
himself without extra charge, it was not necessary that there
should be proof that anything was paid for carrying the
trunk between the same points; that the price paid by the
plaintiff, for her own passage, and the evidence in the case,
if found to be true, were sufficient consideration for the
promise alleged in the writ.”

As the plaintiff’s trunk was taken for transportation some
days after she had passed over the defendants’ road, the
substance of the charge of the presiding Judge was, that
the price paid for the plaintiff’s ticket included the compen-
sation due to the defendants for their subsequent transport-
ation of her trunk, the trunk being personal baggage. In
other words, it was not necessary that the baggage of the
passenger should go with the passenger, but, it might be
afterwards subsequently and without. any additional charge
for its freight.

The fare for the passenger includes compensation for the
carriage of his baggage, as to which the carriers of passen-
~gers are to be regarded as common carriers. There need
be no distinct contract for the carriage of the baggage.
The fare covers the compensation for the freight of the
baggage. The baggage must be ordinary baggage, such as
a traveller takes with him for his personal comfort, con-
venience or pleasure for the journey. It must be the *or-
dinary luggage” of a traveller, regard being had to. the
journey proposed.

It is implied in the contract that the baggade and the pas-
senger go together. *The general habits and wants of
mankind,” observes ErLE, C. J., in Phelps v. L. & N. W.
Railway Co., 115 E. C. L., 327, “must be taken to be in
the mind of a carrier when he receives a passenger for con-
veyance ; and the law makes him responsible for all such
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things as may be fairly carried by the passenger for his per-
sonal use.” In Cakill v. L.& N. W. Railway Co., 100
E. C. L., 172, WiLLgs, J., says, “ When a passenger takes
-a ticket at the ordinary charge, he must, according to com-
mon sense and common experience, be taken to contract
with the railway company for the carriage of himself and his
personal luggage only ; and that he can no more extend the
contract to the conveyance of a single package of merchan-
dize than of his entire worldly possessions.” In Smith v.
Railroad, 44 N. H., 330, Berrows, J., uses the following
language : —*“ Until a comparatively recent period the Eng-
lish courts were inclined to hold that carriers of passengers
by stage coaches, and otherwise, were not liable for injuries
to their baggage, unless a distinct price was paid for its
transportation. But it is now well settled that the price
paid for the passenger includes also the personal baggage
required for his personal accommodation ; the custody of
~ the baggage being regarded as accessary to the principal
contract. * * In general terms it may include, not only
his personal apparel, but other conveniences for the journey,
such as a passenger usually has with him for his personal
accommodation.” “The baggage,” observes MuLLIN, J., in
Merrill v. Grinnell, 30 N. Y., 619, “must be such as is
necessary for the particular journey that the passenger is, at
the time of the employment of the carrier, actually making.”

It follows from the nature and object of the contract, that
the right of the passenger is limited to the baggage required
for his pleasure, convenience and necessity during the jour-
ney. As it is for his use and convenience, it must necessa-
rily be with him, as it is for him. He may reasonably be
expected to exercise some supervision over it during, and
be ready to receive it, at the termination of his journey.
In the present case the baggage was forwarded two days
after the plaintiff had passed over the road. If its trans-
mission may be delayed two days and the carrier is required
to take it without any compensation save the fare paid by
the passenger, who had preceded it, it may equally be de-
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layed weeks or months and the carrier be required to for-
ward it without any additional pay. It presents a different
"question if the delay is caused by the fault of the carrier,
or there is a special agreement with him or his authorized
agent for the subsequent transportation of the passenger’s
baggage.

The fare paid by a passenger over a railroad, is the com-
pensation for his carriage, for the transportation at the same
time of such baggage as he may require for his personal
convenience and necessity during his journey. Baggage
subsequently forwarded by his direction, in the absence of
any special agreement with the carrier, or of negligence on
his part, is liable, like any other article of merchandize, to
the payment of the usual freight.

The declaration is in the usual form against carriers. It
is well settied that the carrier need not be paid in advance,
unless he specially demand it, and that he has a lien on the
goods carried for his freight. It is not necessary to deter-
mine whether or not the defendants would be liable for the
trunk as common carriers of merchandize for compensation.
The case, as presented to the jury and as argued before us,
raises the single question of the obligation of the carrier of
passengers to take their baggage at a time subsequent to
that of the carriage of the passenger, without additional
compensation. Exceptions sustained.

KenT, DICKERSON, BaARROWS, DanrorTH and TarLey, JJ.,
concurred.



64 WESTERN DISTRICT, 1868.

Smith ». Kelley.

St. Joun Smith, in FHq., versus Ravra KrrLLey & al.

By the ‘“‘rules in chancery cases” in this State, defendants may severally de-
mur and answer to the merits of the bill at the same time.

In such cases, the complainant need not answer until the demurrer is dis-
posed of.

One Goddard conveyed a certain lot of land to defendant Kelley, reserving
to himself, heirs and assigns, the ¢ free and perpetual right of way over such
part of the premises as shall be occupied by a passage-way” and cross-
passage-way to be completed as described. The next day, by a bond duly
executed to Goddard, Kelley obligated himself, his heirs and assigns, to
““finish or cause to be finished” on demand, after a certain time, the passage-
ways described by courses, distances and widths. Subsequently, Goddard
conveyed the adjacent lot and all the right of way and passage across the
Kelley lot reserved in the first named deed, and derived from the bond of
Kelley to the plaintiff, and assigned to him the bond. Afterwards, the Kel-
ley lot, through sundry mesne conveyances subject to the reservation, be-
came the property of the defendant Hamblen, who, together with Kelley,
was requested but neglected to finish the passage-ways. In a bill in equity,
praying for a decree of specific performance of the obligation in the bond;
Held,

1. That Kelley, having sold the land, could not comply with a decree for
specific performance; and hence no such decree would be made against
him; and,

2. That the bond was a personal obligation on the part of Kelley, and not
a covenant running with the land and binding upon the grantees of Kel-
ley.

BirL v EQuity, heard on demurrer.

The respondents severally demurred and answered to the
merits of the hill.

The material allegations in the bill are stated in the opin-
ion.

J. & E. M. Rand, for the complainant, contended that
putting in severally a demurrer and answer to the whole
bill, was in violation of the rules of pleading, and cited, on
this point, Story’s Eq. Plead., §§ 442, 458, 463 and 465;
1 Daniell’s Chan. Plead., 659, (2,) and cases cited; Clark
v. Phelps, 6 Johns. Chan., 214.

That the contract is ancillary to, or part of a contract
for sale of the land by the obligee to the obligor. Land
was conveyed subject to the contract and reservation, and
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with express notice of the same to the other defendant.
Case is not based (as defendants seem to suppose) upon
reservations in deeds, but upon Kelley’s contract or hond,
of which Hamblen had full knowledge and notice when he
took his conveyance. Having notice, the bill is maintainable
against both the original contractor and those holding under
him. Upon the principles laid down in Hare’s note to
Spencer’s case, 1 Smith’s Leading Cases, (Am. Ed.,) the
bond would be considered in equity as running with the
land as against assignees with notice.

P. Barnes, for the defendants.

Kent, J. — A question is raised, which it seems proper
to consider, not merely as it affects this case, but as it may
settle the rule for future practice. The defendants each
put in a demurrer, and at the same time answered to the
whole bill. The plaintiff objects to this as improper, and
as in direct violation of the settled rules of pleading in
cquity cases, and he insists that, for this cause, the demur-
rers should be overruled. '

The course adopted, manifestly, is not in accordance with
the rules on this subject to be found in the English Chan-
cery, or in those of many of our American courts. But it
is in accordance with the rule of this Court. Rules in
Chancery Cases, 37 Maine, 582, Rule 6. “ Demurrers,
pleas and answers, will be determined on their own merits,
and one will not be regarded as overruling another.” Un-
der this rule, the Court, in Hartshorn v. Eames, 31 Maine,
97, recognized the right of the defendant to demur and
answer to the merits at the same time if he sees fit. Ordi-
narily, the plaintiff has no cause to complain of this, as it
gives progress to the case, and enables him to proceed at
once, if the demurrer is overruled, to a hearing on the mer-
its, by filing a replication. He has the benefit of knowing
what his opponent sets up, both in law and in fact, as his
defence. He can at once, (as the plaintiff in fact did in
this case,) set the case down for argument on the points

Vor. nvI. 9
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raised by the demurrer. If the demurrer is sustained, and
the bill dismissed, the answer becomes immaterial. If
overruled, the answer is ready for a replication. The plain-
tiff, of course, is not bound to reply to the answer until the
demurrer is disposed of.

We will therefore consider the questions arising under
the demurrers. -

The bill sets out a conveyance hy Henry Goddard of a
lot of land to Kelley, one of the respondents, in which
Goddard reserved to himself, his heirs and assigns, and per-
-sonal representatives, “the free and perpetual right of way
over such part of the premises as is or shall be occupied by
a passage-way, to be completed from York street, along the
dividing line of Sawyer’s bank and flats, and also by a cross-
passage-way running from the aforesaid passage-way, to be
constructed parallel with York street, across the afore-
said premises for the passage of horses, carriages, and such
other purposes as said Groddard, his heirs, executors, ad-
ministrators or assigns may or shall deem proper, — grant-
ing to said Kelley, his heirs, &c., the privilege of arching
over the cross-passage-way, on condition of his leaving a
clear height of twelve feet.”

The bill then alleges that, on the next day, in connection
with said conveyance, and as part of the same transaction,
Kelley gave to Goddard a bond, a copy of which is annexed.
The condition of the bond is, that Kelley “shall well and
truly finish or cause to be finished in a good and substantial
manner, after the expiration of the year eighteen hundred
and forty-seven, as said Goddard shall direct, a certain
passage-way 33 feet wide, on the south-easterly side of York
street, beginning at the center or middle of High street,” —
then giving courses and distances to another passage-way at
a point Goddard may direct, — the last named passage-way
to be built in a firm and substantial manner by the said
Kelley, his heirs or assigns, at such time after 1847, as God-
dard may direct, to be 25 feet in width, parallel with York
street, across the flats bought by Kelley of Goddard, to the
line of Goddard’s flats.
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This bond has been assigned to the plaintiff, to whom the
said Goddard conveyed the lot adjacent to the one he con-
veyed as above to Kelley, and, it is alleged in the bill, that,
by that conveyance and one subsequent, Goddard conveyed
to the plaintiff all the right of way and passage across Kel-
ley’s land reserved in the deed, and derived from the bond
and obligation aforesaid of said Kelley.

It also appears that the Kelley lot has, through sundry
mesne conveyances, become the property of Hamblen, the
other respondent, subject to the reservation.

It is important to ascertain what the precise object of this
bill is, and what the prayer seeks. The bill does not set
out any interference with the right of the plaintiff to use a
way or ways over the land, as reserved in the deed. But
the complaint is—that, on request, neither of the deffad-
ants has made, laid out or built the passage-ways reserved
in and derived from the deed and obligation. The prayer
is *that the said defendants may be compelled, by a decree
of this Honorable Court, to make, lay out and build the
passage-ways, pursuant to their agreement and the reserva-
tion aforesaid.” The prayer also is for a Jomt decree against
both defendants.

As to Kelley, it is clear that he cannot do it, for he has
sold the land, and has no power or control over it. Where
a partyis disabled from performing a decree, no decree for
a specific performance can be of any use. Where a party
gave an agreement to procure a deed, and failed, the Court
would not decree specific performance, and compel a con-
veyance of the premises, because the defendant could not
possibly comply. Hill v. Fiske, 38 Maine, 520. In some
cases equity will give compensation in damages. But that
is not asked in this case. The plaintiff, as against Kelley,
has his bond, and may resort to that. But, after parting
with his whole title, (and this fact was known to the plaintiff
when he brought his bill, as he states it in the bill,) he is
disabled, and a court of equity will not make a nugatory
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and useless decree which cannot be complied with, but
leave the party to any other remedy he may have.

As to the other defendant, (Hamblen,) it appears that he
holds the title under the deed, but is not a party to the bond.
He therefore holds, undoubtedly, subject to the right re-
served in the deed to Kelley. But this bill is not brought
to enforce the right reserved in the deed alone. The coun-
sel for the plaintiff, in his argument, says, that “the bill is
not based (as defendants seem to suppose) upon reserva-
tions in deeds, but upon Kelley’s contract in the bond, of
which Hamblen had full notice when he took conveyance.”

By the deed, the reservation is of a right in Goddard, his
heirs and assigns, to pass with teams, &c., over such part of
the premises as is or shall be occupied by a passage-way to
be completed, from York street, &ec., and also by a cross-
passage-way to be constructed, &c. The deed does not
specify how and by whom the ways are to be laid out, con-
structed or completed. The rights of the parties and their
privies in estate, by the deed, are those arising from a right
in one person to have a free passage over the lands of

another. If interrupted in the enjoyment of the right the
~common law gives a remedy by action for damages, for each
instance of such violation. _

But this bill asks a decree against a grantee, to enforce
the conditions of a bond given the succeeding day. That
bond was ih the usual form, conditioned that Kelley should
finish or cause to be finished, in a good and substantial man-
ner, after a certain time, a passage-way on S. E. side of
York street, to meet another passage-way, and that other
way to be built in a firm and substantial manner by Kelley
at such time as Goddard should direct. There is no refer-
ence in this bond to any deed or any reservation in any
deed. The only reference to the lct is in the description of
the cross-way, to wit, that it is “to run parallel with York
street across the flats bought by the said Kelley of said
Goddard, to the line of said Goddard’s flats.”

The object of this bond seems to have been to obtain from
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Kelley an obligation, not to be found in the deed, to build
and finish in a good and substantial manner, the ways re-
ferred to in the deed. It is a personal obligation on its
face. But the plaintiff says that it is in fact a covenant,
running with the land and binding on the grantees, and
that the defendants may be compelled, as prayed for in this
bill, to make, lay out and build the passage-ways, pursuant
to their agreement and the reservation.

But, is the bond a covenant running with the land? It is
not a part of the deed, and is not referred to in it. It was
made subsequently, after the title had passed out of God-
dard, and when there was in fact no privity of estate be-
tween the parties to the deed, except so far as a prior grant
made a privity. It was a personal obligation to make,
finish, build certain ways in a substantial manner.

The case of Plymouth v. Carver, 16 Pick., 183, is much
in point. In that case the town had granted to two persons
certain land, on condition they should become bound by
sufficient bonds to make and maintain a portion of the high-
way which passed by such land. The bond was given six
days after the deed. The action was brought on that bond
against the subsequent grantees of.the land. The Court
say,—“The plaintiffs must maintain that the land which
was granted, was originally charged with the performance
~of this bond, and that it continued to be charged in the
hands of the defendants. But it is perfectly clear that the
town of Plymouth had no interest whatsoever in the land
granted, after the conveyance of the same by them. The
town might have conveyed on condition that the grantees
should make or maintain the highway, and have reserved a
right.of entry for a breach. The only condition was that
the grantees should give a bond to maintain the highway.
The plaintiffs claim to recover on the writing declared upon,
as a covenant which runs with the land. But, with what -
land is this covenant running? No right or estate in any
land is conveyed by the covenantors to the inhabitants of
the town. * * * We think it very clear that the bond
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was a personal obligation, not binding the land which the
town had conveyed to them. There was no privity of estate
between the covenanting parties, which would be necessary
to exist, in order to the creation of a covenant to run with
the land.”

To the same effect is the case of Parish v. Whitney, 3
Gray, 516; Spencer’s case and notes, 1 Smith’s Leading’
Cases; ﬂm‘d v. Curtis, 19 Pick., 459.

In view of the facts before us, we are of opinion that the
bond did not create any covenant running with the land,
and therefore that defendant Hamblen cannot be compelled
to perform, by a decree in equity, what Kelley had given his
personal bond to do when requested.

Demurrer by each defendant sustained.
Bill dismissed with costs.

DickersoN, Barrows, DanrorTH and TaPLEY, JJ., con-
curred.

Naroan HivrToN, JR., versus BENJAMIN WALKER.

To assumpsit on account annexed, amounting to $122,99, the defendant duly
filed in set-off an account amounting to $361,20. At the trial the jury re-
turned a verdict “that there is a balance due the plaintiff of eighteen
cents, that the defendant did promise,” * * and that they ¢ assess dam-
ages for the plaintiff in the sum of eighteen cents ;” — Held, that the plain-
tiff is entitled to recover for costs no more than one-quarter of his damages.

ON EXCEPTIONS.

INDEBITATUS ASSUMPSIT on account annexed, amounting
to $122,99. The defendant seasonably filed in set-off an
account amounting to $361,20. The case had been heard
by an auditor, who reported a balance due the plaintiff of

thirt);-two dollars. At the trial at N¢sié Prius, testimony
2%, 1LY
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was introduced tending to prove the items in both accounts.
The jury returned the following verdict, to wit:—

“The jury find that there is a balance due the plaintiff of
eighteen cents, and that the defendant did promise in man-
ner and form as the plaintiff has declared against him, and
assess damages for the plaintiff in the sum of eighteen
cents.” _
~ Whereupon the plaintiff claimed full costs, to which the

defendant objected. The presiding Judge directed judg-
ment to be entered for the plaintiff for eighteen cents dam-
ages, and for costs no more than one-quarter of his damages ;
to which ruling the plaintiff alleged exceptions.

S. M. Harmon, in support of the exceptions, cited Law-
rence v. Ford, 44 Maine, 427.

N. 8. & F. J. Littlefield, for the defendant, cited R. S.,
“c. 151, § 13; Lawrence v. Ford, 44 Maine, 427; Thomp-
son v. Thompson, 31 Maine, 130; R. S., c. 82, § 98.

DanrorTH, J. —1It is evident that the plaintiff, having
obtained a verdict for less than twenty dollars, can recover
only quarter costs, unless his case comes within the R. S.,
c. 82, § 98. The action is assumpsit. An account in set-off
is filed, and the amount recovered is less than twenty dol-
lars. In such cases, by the provisions of the statute, the
plaintiff is entitled to full costs if the jury certify in their
verdict that the damages were reduced as low as that sum
“by reason of the amount allowed in set-off.” The inference
is inevitable that, without such certificate, he can recover
only quarter costs. No such certificate is found in this
case; but it is claimed that there is an equivalent, as the
verdict shows that the sum found is for a balance due. It
is somewhat difficult to see how this follows. The amount
of the verdict may as well be a balance between two sums
under twenty dollars, as if they, or either of them were
over that sum. And by this verdict, we have no means by
which we can determine whether the sum found due was
reduced as low as twenty dollars “by reason of the amount
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allowed in set-off.” Nor do we get any additional light if
we look into the other papers in the case, if we were legally
permitted to do so. We have nothing from which we can
form any conclusion as to the amount allowed either party,
and hence we are entirely unable to say whether the plain-
tiff was allowed over or under twenty dollars.

But the statute requires that the verdict of the jury,
where, as in this case, there is one, should make the fact of
the reduction certain, and it is to appear from that and that
alone. We are under no obligation, nor have we any au-
thority, to reason upon the circumstances of the case and
draw inferences as to what a jury might or might not do.
The statute is peremptory. It is plain and easily followed,
and we see no reason for departing from its provisions. In
this case the verdict may be entirely true and yet the dam-
ages not reduced below twenty dollars * by reason of the
amount allowed in set-off.”

leon%pson v. Thompson, 31 Maine, 130, settles the ques-
tion involved in this case. FExceptions overruled.*

ArppLETON, C. J., KENT, WALTON and Dickerson, JJ.,
concurred.
Barrows and TarLey, JJ., did not concur.

* The following case was argued at the same term.
Asaner W. FuLLErTON versus Pavnina T. Granr.

Ox EXCEPTIONS.

INDERITATUS ASSUMPSIT on account annexed, amounting to $205,58. The
defendant seasonably filed in set-off an account amounting to $190,99. The
jury returned a verdict in favor of the plaintiff, like the one in Hilfon v.
Walker, excepting the amount was $8,50. The Judge presiding at the trial
of this case allowed full costs and the defendant alleged exceptions.

A. Merrill, in support of the exceptions.

Smith & Reed, for the plaintiff, contended that,

I. Full costs arc always allowed ‘‘ unless otherwise specially provided.” R.
S.,¢.82,§94; Ellis v. Whattier, 37 Maine, 548. It does not appear that this
action should have been brought before a justice; so R. S., c. 82, § 97, is not
applicable. Hathorn v. Cate, 5 Greenl., 74, If the jury have not certified
in their verdict, § 98 does not. Statute has been changed since Thompson v
T'hompson, 31 Maine, 130.



CUMBERLAND COUNTY. 73

Stephenson ». Davis.

AT1BERT STEPHENSON, in Eg., versus CHas. F. Davis & als.

A Dbill in equity alleging that three of the four defendants were not inhabit-
ants of this State, will, on demurrer, be dismissed as to them, when no
service has been made on them.

And where the bill was inserted in a writ, and the officer returned a general
attachment of all the defendants’ right in real estate in the county, and
also attached a certain schooner as their property; and subsequently,
a copy of the bill, with the order of Court thereon, was served upon
the fourth defendant who had removed from the State since the filing of
the bill; whereupon he pleaded to the jurisdiction, alleging his removal,
and that, at the time of the alleged attachments, he did not own and has
not since owned any right in real estate in the county, or any interest in
the schooner : — Held, that the plea be adjudged good, and the bill dismiss-

" ed as to him, i

B 1x EqQuity, inserted in a writ, ordering an attach-
ment “ of the goods and estate of Charles F. Davis, of Deer
Isle, county of Hancock, Alfred Richards, Samuel P. Adams
and Alexander Hodgdon, all of Massachusetts,” &c.

The sheriff of Hancock county made a return upon the
writ, dated April 22, 1867, declaring therein that he had
attached “all the right, title,” &c., “ of the within named
Charles F. Davis, Alfred Richards, Samuel P. Adams and
Alexander Hodgdon, in and to all and any real estate in said
county of Hancock.” Following this return was the usual
certificate of the filing of an attested copy of the above re-
turn, &c., with the register of deeds for the county. The
writ also bore the return of the sheriff of Cumberland

II. Jury obviously intended by‘ ¢““ balance due” the substance of the statute
certificate, and their intention, thus expressed, should govern.

II1. If the verdict does not exclude the possibility that the case might have
been brought before a justice, it leaves no reasonable doubt that the action
was properly commenced, and that the spirit and intention of the law has
been satisfied. See also Lawrence v. Ford, 44 Maine, 430; Chesley v. Brown,
11 Maine, 149.

Per Curiam.— The question raised in this case is settled in the decision
made in Hilton v. Walker.

Barrows and TAPLEY, JJ., dissented.

Vor. vvI. 10
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county, dated May 7, 1867, declaring that he had that day
attached the schooner S. B. Harris, as the property of the
within named defendants.

At the October term of the S. J. Court for Cumberland
county, the Court ordered the complainant to “give notice
to Charles F. Davis to appear before the Justices of said
Court,-to be holden at Portland on the second Tuesday of
January, 1868, by serving him with an attested topy of the
writ, bill, and order of Court,” &ec., which order was duly
complied with Dec. 14, 1867, as appeared by return there-
on, signed by an officer of Boston.

The pleadings appear in the opinion.

8. Wells, jr., for the respondents, cited Story’s Eq. Ju-
risp., § 473 ; Dehon v. Foster, 4 Allen, 551; Story’s Eq.
Plead., §§ 489, 466, 467, et seq.; Mitchell v. Bunch, 2
Paige’s Ch. R., 616; Story’s Eq. Pl., §§ 712, 745.

W. L. Putnam, for the complainant, contended that want
of jurisdiction may be taken by demurrer only where the bill
shows a want of jurisdiction by reason of a want of equity
in the complainant. Complainant’s points upon the merits
omitted. :

DickersoN, J.—Three of the defendants, Richards, Ad-
ams and Hodgdon, filed a demurrer to the bill, alleging for
cause of demurrer, that the bill discloses no ground for re-
lief against them in a court of equity ; and further, that they
are not, and were not at the time of filing said bill, as ap-
pears therein, residents of this State, and are not therefore
subject to the jurisdiction of this Court as a court of equity.

As this Court has not general but limited jurisdiction in
equity, it is necessary that the bill should show upon its
face, that the Court has jurisdiction of the subject matter
complained of. Whether the Court has such jurisdiction
in a case, may be inquired into under a general or a special
demurrer. May v. Parker, 12 Pick., 35; Boston Waler
Power Co. v. Boston & Worcester Railroad Co., 16 Pick.,
516.
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The question arises in the case at bar, whether this doc-
trine applies also when the objection is taken to the bill, that
it shows upon its face that the defendants are residents of
another State, and therefore not subject to the jurisdiction
of this Court, as a court of equity. We see no material
distinction between the two cases, and can find none made
by the authorities. In both cases the requisite of a demur-
rer, that the matter must be apparent from the bill, is com-
plied with, and the question is one of jurisdiction; the
prayer, also, is for a dismissal of the bill, and the bill must
be dismissed, if the objection is sustained, alike in both
cases. There seems to be no adequate reason why a plea
which is founded upon matter deZors the bill should be re-
sorted to in the latter and not in the former case. This
conclusion is in harmony with the well settled doctrine in
equity, that a demurrer lies, when the case as presented, is
not within the jurisdiction of a court of equity. Story’s
Eq. PL, §§ 467, 472,

Moreover, it is to be observed that, in general, the fact
that the property is not within the jurisdiction, constitutes
no bar to a proceeding in a court of equity, if the person is
within the jurisdiction; for a court of equity acts upon the
person; equitas agit ¢n personam. Jurisdiction over the -
persons of the defendants is placed upon the same footing
as jurisdiction over the subject matter of the bill; and, it
would seem, that advantage may be taken of the want of
either by the same mode of proceeding. Story’s Eq. Pl.,
§ 489.

It will not be claimed that this Court has equity jurisdic-
tion over persons residents in another State, unless such
service of the process in equity has been made as will give
it jurisdiction, or the defendants have waived the want of
such service. No personal service was ever made upon
either of the persons who demurred to the bill; nor has any
service whatever been made upon them by order of Court.
The only service made, was an attachment of their real and
personal property.
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Sec. 9, ch. 77, R. S., provides that a bill in equity may
be inserted in a writ to be served as other writs. The bill
in this case was thus inserted, but the service required in
such case by § 18, c. 81, R. S., was not made ; and, if this
was an action at law against the three defendants in ques-
tion, this Court would have no right to render any judg-
ment against these persons or their property. Such a
judgment, if rendered, would be void for want of jurisdic-
tion in the Court. The case, as presented, is the same in sub-
stance as if no service whatever had been made of the bill,
and it must be dismissed with respect to the demurring de-
fendants with costs for them, but without prejudice to the
plaintiff. Whether this Court would have had jurisdiction
in equity over their persons, under the particular circum-
stances of this case, if the service required by statute had
been made, need not now be decided. It will be time to
decide that question when it is properly presented.

The other defendant, Davis, properly took advantage of
a want of jurisdiction, by plea, as the ground relied upon
was dehors the bill. Phough the officer returned that he
attached Davis’ real and persénal property, yet it appear-
ed from his plea that he did not own any property in
" this State, as the return sets forth, and, that when the stat-
ute service was made upon him, he was a resident of the
Commonwealth of Massachusetts. If this Court has equity
jurisdiction over him, a party plaintiff has only to procure
an officer to make a nominal attachment of property, and
then get the service completed by order of Court, to give
this Court jurisdiction in equity of any person who has
been a resident of this State, though at the time he should
be a resident of another State. It is clear that his plea
must be adjudged good, and that the bill must be dismissed
as to him, also, with costs.

In this view of the case, it becomes unnecessary to de-
termine whether this Court, sitting as a court of equity,
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would have jurisdiction of the subject matter of the bill,
in a case properly presented.
Bill dismissed, with costs for the defendants,
and without prejudice to the plaintiff.

KeNT, BaArRrROWS, DANFORTH and TarLvy, JJ., concurred
in the result.

CuMBERLAND & OxrForRD CANAL CorPORATION versus CITy
OF PORTLAND.

A suit to recover the penalty provided in Special Laws of 1821, c. T4, § 7,*
cannot be maintained against a corporation by whose servants the acts
therein prohibited were done. '

DEBT to recover the penalty provided in Special Laws of
1821, c. T4, § 7,* for filling up two hundred yards of plain-
tiffs’ canal near Vaughan’s bridge, in Portland, &c.

F. 0. J. Smith & C. P. Mattocks, for the plaintiffs, cited
Thayer v. Boston, 19 Pick., 511; 3 Robinson’s Practice,
337; Clark v. Mayor of Waskington, 12 Wheat., 40; 2
Hill. on Torts, 472, and cases infira; Angell & Ames on
Corp., § 386, and cases ¢nfra. Counsel also cited Angell &
Ames on Corp., § 396, and notes, as pointing out distinc-
tion between case at bar and State v. G. W. M. & Manuf.
Co., 20 Maine, 41; R. S., c. 1, § 13.

Davis & Drummond, for the defendants, contended that
the action was not maintainable against a corporation, and
cited ZThayer v. Boston, 19 Pick., 511 ; Lowell v. Boston,
&c., Railroad, 23 Pick., 24; Moore v. Fitchburg Railroad,
4 Gray, 465; Buttrick v. City of Lowell, 1 Allen, 172;
State v. G. W. M. & Manuf. Co., 20 Maine, 41; Mitchell
v. Rockland, 52 Maine, 118, 123, and cases infra; Small

* See opinion.



18 WESTERN DISTRICT, 1868.

Cumberland & Oxford Canal Corporation ». City of Portland.

v. Danville, 51 Maine, 359; Davis v. Bangor, 42 Maine,
522.

ArpLETON, C. J. — This is an action of debt to recover a
penalty against the city of Portland.

The plaintiff corporation was created by the special Act
of 1821, c. 74, passed March 15, 1821.

By § 7, it is enacted,—* That, if any person or persons
shall wilfully, maliciously, or contrary to law, take, remove,
break down, dig under, or otherwise injure any part of said
canal or canals, or any work or works connected with or
appertaining to the same, or any part thereof, such person
or persons shall forfeit and pay to such corporation a sum
not less than fifty dollars, nor more than five thousand dol-
lars, according to the nature of the injury done and com-
mitted. And, such offender or offenders shall be further
liable to indictment for such trespass or trespasses, and on
conviction thereof, shall be sentenced to pay a fine to the
use of the State, not more than one hundred dollars, nor
less than twenty-five dollars.”

The question presented, is whether a suit for the penalty
given by this section can be maintained against a corpora-
tion, by whose servants the acts prohibited have been done.

The language of the section manifestly refers only to in-
dividuals — persons — offenders, those who could * wilfully,
maliciously, or contrary to law,” do the several acts forbid-
en. But malice and wilfulness cannot be predicated of a
corporation, though they may well be of its members.

By recurring to the plaintiffs’ Act of incorporation it is
apparent that the Legislauture kept in view the distinction
between individuals and corporations, — and that when they
intended there should be corporate liability, they so pro-
vided —§§ 3, 4, 5. When they did not so intend, they omit-
ted, accordingly, to make such provision.

The statute imposes, as part of the same section, in addi-
tion to a penalty, a further punishment of such offender or
offenders by indictment. Towns are undoubtedly liable to in-



CUMBERLAND COUNTY. 79

Leighton o. Colby.

dictment for the neglect of duties imposed by statute, when
the statute so prescribes. But a town could not be indicted
for assault and battery, though committed by one of its offi-"
cers in accordance with its express vote. Whether a town
might or might not be liable in trespass in such a case like
the present, is a question not now presented for determina-
tion.

The object of the statute was to protect the corporation
against illegal acts done wilfully and maliciously. The
penalty is to be imposed upon those who do wilful and ma-
licious injury to the corporation, and upon those alone.
But towns cannot do an act wilfully and maliciously. If the
Legislature had intended to make corporations liable to a
penal action or indictment, the language of the Act of in-

“corporation would have been inore clearly indicative of such

intention. It indicates the reverse.
Judgment for defendant.

KEeNT, DickERSON. BarrOWS and TAPLEY, JJ., concurred.

OrrANDO LEIcHTON versus Wirriam W. CoLpy.

By virtue of R. 8., c. 82, §§ 94 and 108, a plaintiff shall recover costs in an
action of debt, by trustee process commenced in good faith, on a judgment
on which an execution might have issued when such action was commenced,
although the alleged trustee be discharged on motion, by reason of defec-
tive service on him.

O~ ExceptIONS to the ruling of Gopparp, J., in the Su-
perior Court.

DEgT, by trustee process, on a judgment recovered in the
S. J. Court, Jan., 1868. The writ was dated July 13, 1868,
on which the officer returned that he had *“summoned the
within named corporation as trustees, by leaving at the
last and usual place of abode of H. P. Storer, treasurer,of
said corporation, a true and attested copy of this writ.”
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At the return term of the action, the alleged trustees ap-
peared and seasonably moved to be discharged because H.
- P. Storer was not their treasurer when the writ was served
upon him; whereupon they were discharged, and subse-
quently the defendant was defaulted, to be heard in costs.

At a hearing in costs, before the clerk, no costs were al-
lowed the plaintiff, whereupon the plaintiff appealed to the
Judge who overruled the decision of the clerk and allowed
costs to the plaintiff; and to this ruling the defendant alleged
exceptions.

Howard & Cleaves, for the defendant
J. W. Sg/monds, for the plaintift.

ArrreToON, C. J.—By R. S., ¢. 82, § 94, “in all actions,
the party prevailing shall recover costs, unless otherwise
specially provided.”

By § 108, “a plaintiff shall not be allowed costs in an
action on a judgment of any tribunal, on which an execu-
tion could issue when such suit was commenced, except in
trustee process.” In other words, he shall recover costs in
trustee process in an action on a judgment in which an ex-
ecution might have issued when such suit was commenced.
This was a trustee process, commenced in good faith and
with no design to make unnecessary costs. The officer made
a return of service on the trustee. The trustee appeared
and was discharged. The general rule is to allow costs to
the prevailing party. The defendant does not bring him-
self within the special exemption from cost. He certainly
is not within the language, nor is he within the spirit of
§ 108. The exemption from costs is not made to depend
upon whether the trustee is charged or not. The suit does
not cease to be a trustee process, because the trustee is dis-
charged. Exceptions overruled.

KenNt, WALTON, DIcKERSON, Barrows and DANFORTH,
JdJ., concurred.
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ZEeNAS PratT versus Joun Dow & als.

Where a judgment is recovered upon a negotiable promissory note after in-
dorsement, in the name and with the consent of a nominal party without
interest, the judgment creditor is merely the trustee of the equitable own-
er, and cannot control the judgment to the prejudice of his cestur que trust
or to the oppression or injury of the debtor.

And payment of such a judgment to the satisfaction of the equitable owners
thereof is a good defence to an action thereon, although some of the judg-
ment debtors are the cestuis que trust for whose benefit the original suit was
instituted.

Ox EXCEPTIONS.

D=BT on a judgment recovered at the October term, 1862,
of this Court for Cumberland county, in favor of the plain-
tiff against John Dow, Elisha Trowbridge, William Parker,
Alvah Libbey and George Worcester, for $1068,67 debt,
and $13,03 costs. The original action was upon a note
dated Dec. 12,1856, given by the defendants for the sum
of $800 payable in four months to the order of John Dow,
and by him indorsed in blank.

The defendants seasonably filed specifications of defence,
pleaded nil debet, with a brief statement alleging substan-
tially that the note upon which the judgment in suit was
founded, was never the property of the plaintiff, and that
he never had any legal interest therein, nor in the judg-
ment; that the note was really the property of some of these
defendants, and that suit was brought thereon in the name
~of the plaintiff, with his full knowledge and consent; and
that said judgment has long since been paid and satisfied.

The plaintiff read an attested copy of the record of the
judgment declared on. _

The defendants Parker and Libbey, subject to the plain-
tiff’s objection, testified substantially, — that the defendants
were directors of the Cumberland Brick Manufacturing
Company ; that they made and sold the note in the market
to raise money for the company ; that when it became due

Vor. LVI. 11
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Dow and Worcester did not pay any part of it, but that
Trowbridge paid $100, and the witnesses an equal propor-
-tion of the remainder of the note and took it up; that
witnesses caused the original suit to be commenced and
prosecuted to judgment, in order to make the other defend-
ants contribute; that the plaintiff consented to have the
suit brought in his name, but had no interest therein; and
that since the rendition of the judgment it had been equal-
ized and settled up between Libbey, Parker, Trowbridge
and Worcester, Dow being unable to pay anything.

The testimony of the plaintiff, called as a witness, was
somewhat in conflict with the foregoing.

It also appeared that another note, sued in the name of
Pratt, against the C. B. M. Company and these defendants,
was the preperty of one Carlisle; and that said Libbey,
Parker, Trowbridge and Worcester satisfied the judgment.

The plaintiff requested the presiding Judge to give twelve
instructions ; all of which he gave except the following: —

‘3. That it is not competent for the defendants to prove,
and the jury are not authorized to find that the note on
which said judgment was founded was the property of said
Parker, Libbey and Worcester, nor that said suit was
brought for their benefit, nor that they were the owners of
said judgment, because the record is conclusive evidence
that each and all the defendants owed the whole amount of
said judgment. This was not given.

4. That it is not competent for the defendants to prove,
and the jury are not authorized to find, that the note upon
which said judgment was founded was really the property
of some of these defendants, because the record is conclu-
sive evidence, that each and all the defendants owed the
whole amount of said judgment at the time it was render-
ed. This was not given. :

5. That it is not competent for these defendants to prove,
and the jury are not authorized to find, that the note upon
which said judgment was founded was never the property
of said plaintiff, and that the plaintiff never had any inter-
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est therein, nor in said judgment, unless they allege in their
brief statement, and prove what person or persons did have
the property in said note and in said judgment. This was
not given. :

7. That it is not competent for the defendants to prove,
and the jury are not authorized to find, that in the prose-
cution of said suit, and in the recovery of said judgment,
said plaintiff was a mere nominal party, because they have
not set forth any other person or persons, as the real parties
in interest in the prosecution of said suit and recovery of
said judgment, except that some of the defendants were the
parties in interest, which they are not permitted by law to
do. This was not given.

11. That if the jury find that some of these defendants
paid a portion or all of the amount of said judgment to
some of the other defendants, such payment is not to be
regarded as made in satisfaction of said judgment.

Upon the whole case the Judge instructed the jury as
follows, and requested them to answer three questions,
which he proposed to them in writing.

The Court instructed the jury that, if Pratt authorized the
suit on the note to be brought in his name, he having no in-
terest whatever in the same, and the judgment thereon had
been settled and paid by the parties defendant to the par-
ties interested in and owning the demand, and the same had
been tully adjusted and paid, to find a verdict for the de-
fendants.

Woas the plaintiff the owner of the note upon which the
judgment in suit was rendered, by purchase, assignment, or
in any other mode?

Answer. No.

Has the judgment in suit been paid and satisfied by
arrangement between those who were the owners of the
same, and those who were the debtors?

Answer. Yes.

Did the plaintiff consent that the suit might be brought
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in his name for the benefit of those of the defendants by
whom the note had been paid?

Answer. Yes.

The verdict was for the defendants and the plaintiff al-
leged exceptions. )

Jabez C. Woodman, for the plaintiff.

Shepley & Strout, and J. D. & F. Fessenden, for the de-
fendants.

Barrows, J.—1It appears by the verdict and special find-
ings in this case, taken in connection with the instructions
upon which they were based, that the plaintiff was not the
owner of the note upon which the judgment here sued was
rendered ; that he had no interest therein, but that he con-
sented that the original suit might be brought upon it in his
name for the benefit of some of the defendants, makers of
the note, by whom it had been paid; and, that the judg-
ment in suit here has since its rendition been fully adjusted,
paid and satisfied by arrangement between those who were
the equitable owners of it and those who were the debtors.

In other words, some of the makers of a note, having paid
it, brought suit upon it in the plaintiff’s name, with his con-
sent, against all the makers, for the purpose of effecting an
adjustment among themselves, and, since the rendition of
the judgment, that object has been accomplished. Those
who were the equitable owners of the judgment (if any-
body could be) acknowledge and testify that it has been
satisfied and paid ; yet the nominal plaintiff insists that they
are precluded upon sound legal principles from showing
these facts in defence, and that he is entitled to recover
against all of them for his own benefit.

It is not perceived that the assignment to William H.
Baxter, which was made without consideration, can give to
his notifications to the attorney of record in the original
suit, and some of the defendants, any other or different ef-
fect than like notifications from this plaintiff would have.
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It does not appear whether these notices were given before
or after the adjustment between the parties in interest; nor
is it material, for, if the plaintiff is entitled to recover at
all, it must be by virtue of some principle of estoppel which
would be equally effective if no sueh notices had been given.

The main positions relied upon by the plaintiff are, in
brief, that the record of the judgment which he produces
is, in and of itself, conclusive evidence that each and all of
the defendants owed the whole amount thereof at the time
of its rendition; that this cannot be now contradicted and
the judgment impeached, by proof that some of them had
previously thereto paid the note upon which it was render-
ed, as co-promisors thereon, and were in fact the equitable
owners of the judgment, and though nominally debtors,
were really the creditors in interest therein, — that such
facts and proof would have defeated the original action,
and that nothing can or ought to be permitted to defeat an
action on a judgment which would have constituted a de-

- fence to the original suit in which that judgment was ren-
dered.

These positions are elaborated, enlarged upon and fortified
by the abundant research which is eminently characteristic
of the plaintiff’s counsel. It cannot be doubted that he has
succeeded in demonstrating that, even though his client’s
cause is found utterly wanting in equitable merits and its
successful maintenance wounld operate something very near
akin to absolute fraud, the position of the defendants is, in
view of the decided cases, a somewhat critical and equivo-
cal one ; made so by the ill-advised attempt of some of them
to accomplish by an indirection what ought to have been
sought by straight forward suits in their own names as plain-
tiffs.

We have no desire nor design to abate one iota from the
validity and conclusiveness of judgments. We concur fully
in the doctrine of the numerous cases cited for plaintiff,
where it is held that, a domestic judgment of a court of
record of general jurisdiction, proceeding according to the
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course of the common law, cannot be impeached by the
parties to it, where a want of jurisdiction is not apparent
upon the record, while it. remains not annulled nor reversed.
Granger, Adm’r, v. Olark, 22 Maine, 128.

Is it consistent with this doctrine to permit a judgment
debtor, upon his own motion, to prove that, instead of owing
the amount of the judgment at the time of its rendition, he
was, in fact, the equitable owner of it, and that he caused
the judgment to be entered up against himself, with others,
in the name of the judgment creditor, but for his own ben-
efit and behoof?

Such a state of things is apparently in conflict with the
idea that the record is conclusive evidence that each and all
of the defendants owed the whole amount of the judgment
at the time it was rendered, and that the record is to be con-
sidered as importing absolute verity,

Nor do we feel disposed to break down the well settled
general rule, that, in an action of debt on a judgment, no de-
fence shall be allowed to prevail which existed prior to the
judgment and might have been made in the original suit.
The rule is well grounded upon sound and sufficient reasons,
and well supported by authority. Mztchell v. Osgood 4
Maine, 133 ; Noble v. Merrill, 48 Maine, 140.

But the defence in this case is not that the note in the
original suit had been paid by some of those who were ul-
timately liable upon it and was therefore functus officio, and
could not properly form the basis of a judgment. Were
that the ground of this defence the case would fall within
the rule last referred to. But the defence relied on here,
is payment made since the rendition of the judgment in suit
. to the satisfaction of the equitable owners of it.

In view of the decisions which authorize the maintenance
.of a suit upon a negotiable promissory note, after it has
been indorsed in the name of one who has no interest in it
but consents that suit may be brought in his name for the
benefit of the real party in interest whose rights in all these-
cases, (as well as those of the debtor,) have been sedu-
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lously guarded, we cannot doubt that such a defence would
be admissible and available in all cases where payment had
been made to any third party who might be proved to be
the equitable owner of the judgment. The nominal plain-
tiff or judgment creditor, in such cases, is merely the
trustee of the real owner, and cannot be permitted to con-
trol the judgment to the prejudice of his cestui que trust,
or to the oppression or injury of the debtor. Perhaps it
might better have comported with the absolute verity of
judgments if cases of this description had never been sus-
tained ; but they are now too numerous to be disregarded
or to permit their propriety to be questioned. Demuth v.
Cutler, 50 Maine, 298.

It remains to be determined whether the same defence
shall be counted available where some of the judgment
debtors are the cestuis que trust, for whose benefit the origi-
nal suit was instituted.

It may be conceded that, if this suit were against Libbey
and Parker only, (the parties who caused this judgment to
be entered up against themselves and their co-promisors,)
as surviving debtors, it would not be in their mouths to
assert that they occupied the anomalous position of being
both debtors and creditors in the same judgment. But,
after careful consideration, we are not satisfied that there is
any positive rule of law or evidence which requires us to
deprive the other defendants of a defence which would have
been valid beyond question, and subject to mo imputation
that it was an impeachment of a judgment, if their pay-
ments had been made to any equitable owner of the judg-
ment who was not jointly liable with themselves thereon.
It is not reasonable to suppose that they were cognizant of
the misuse of legal process by Libbey -and Parker; they
probably knew of no possible defence which they could-
make to the original suit. Since the rendition of the judg-
ment they have paid what they were required to pay by
those who had the control of the execution.

The suit on the judgment is defeated, not because it is
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made to appear that the judgment ought not to have been
rendered and is thus impeached, but because it has been
paid to the satisfaction of the real creditors. |

If the incidental proof that some of the judgment debt-
ors were the real creditors is to be deemed an impeachment
of the judgment, the case must be set down as an excep-
tion to the general rule forbidding such impeachment.

A debt of record constitutes a contract of the highest.
nature, being established by the sentence of a court of judi-
cature. 2 Blac. Com., b. 2, c. 30, p. 465. It follows that
the plaintiff, in actions of this description, must recover
against all or none of the defendants who are jointly sued.
Hence, in this case, the defence: which it is competent for
some of the defendants to make, must enure to the benefit
of Parker and Libbey. The instructions of the presiding
Judge, as well as his refusals to instruct, were in accord-
ance with the views herein before expressed.

Euxceptions overruled. — Judgment on the verdict.

Kent, DickErsoN, DanrorTH and TAPLEY, JJ., concur-
red.

STATE OF MAINE wersus WiLriam H. KALER.

The substantive offence described in the Public Laws of 1858, c. 33, § 12, is
complete whenever there is a keeping of intoxicating liquors with intent
that an unlawful sale thereof shall be made in this State by any person.

. Section 14 does not require that the complaint shall allege by whom the in-
tended sale is to be made.

If a complaint does contain such an allegation and there be a variance be-
tween the allegation and the proof of the particular person by whom the
defendant intended the sale to be niade, it will be an immaterial one.

Section 14 of c. 83 of Public Laws of 1858, as amended by the last clause of
§ 1 of c. 131 of the Public Laws of 1867, added nothing to the offence de-

scribed in § 12.
g3 0y
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O~ ExcEPTIONS. :

ComprLaINT for search and seizure, under c. 33 of the
Public Laws of 1858, which came to this Court by appeal
from the municipal court of the city of Portland.

So much of the'complaint as is essential, was as follows :
That, on the eighth day of August, in said year, at said
Poruland, intoxicating liquors were, and still are kept and
deposited by Daniel A Meehan and William H. Kaler, of
Portland, in said county, in the store occupied by them on
northerly side of Fore street, and is the second store east-
erly from Cross street, said Meehan and Kaler not being then
and there authorized by law to sell said liquors within said
Portland, and that said liquors then and there were, and
now are intended for sale in this State, by said Meehan and
Kaler, in violation of law, against the peace of the State,
and contrary to the form of the statute in such case made
and ‘provided. '

In behalf of the defendant it appeared, and it was not dis-
puted by the State, that the liquors were placed by Meehan
in the rear of Kaler’s shop, where they were found, with
Kaler’s consent ; that Meehan was the owner of the liquors,
and that Kaler had no interest in them nor in the sale of
them, nor were any of them sold on Kaler's premises.
Kaler was in the crockery and old furniture business ; and
there was evidence that Kaler knew that Mechan intended
the liquors for unlawful sale. The defendant testified that
Meehan was in the business of selling, and that he used to -
come there occasionally and fill kegs, jugs and demijohns.

Thereupon, the presiding Judge instructed the jury, among
other things, —that it deféndant Kaler kept the liquors in
his store, knowing that Meehan was making unlawful sale
of them, and intending to facilitate such unlawful sale by
Meehan, or to enable Meehan-to conduct the business with
greater security, he would be liable under this complaint,
though he had no interest in the liquors and no intention of
selling them himself.

Vor. Lvi. 12
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The jury returned a verdict of guilty, and the defendant
alleged exceptions.

W. L. Putnam, for the defendant.

This case depends on statute 1858, c. 33, § 12, and § 14,
clauses 1 and 3, and on statute 1867, c. 131, § 1.

Section 12 of the first statute prohibits keeping with the
intent that the same shall be sold by any person; but that
provision seems to have exhausted itself in the next section,
where it is provided that liquors kept as in the 12th scction
shall be forfeited. - Section 14 does not contain apt words
to punish any person but the seller himself, or the expected
seller; and so the Legislature considered when it passed
the above statute of 1867,

But under the Law as amended in 1867, clearly, a person
keeping liquors with the intent that they shall be sold by
some other person or to facilitate such other person in the
sale, is liable to punishment.

The only question is whether apt words have been used
in the complaint to hold defendant, it appearing that he had
no intention of selling himself.

In the clause of the complaint, “intended for sale by
Meehan and Kaler,” is the preposition “by” governed by
the word “intended” purely and simply, or does the clause
mean that Kaler and Meehan were the expected sellers of
the liquors? ) ‘

Sandwiching in the names of Meehan and Kaler between
the word “sale” and the words “violation of the law,”
makes it evident that the sale was to be by them ; otherwise
their names would not have thus interposed between the
word “sale” and those other words which were necessary to
describe its unlawful character; and the expression would
have been, “intended by said Meehan and Kaler for unlaw-
ful sale by some other person,” &c., or “with the intent
that they should be sold unlawfully by some other person,”
&e.

Keeping liquors with intent to sell one’s self, and keeping
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liquors with the intent that they shall be sold by some other
person, may be equivalent offences and liable to the same

" punishment; but they are not the same offences, any more
than principals and accessarjes in murder are the same of-
fenders. In either case appropriate language is requisite to
express the different circumstances of the offences. The
‘words used in this complaint are those usual and apt to ex-
press that the person complained against is the intended
seller;-and therefore can hardly be apt words to cover of-
fences under the other branch of the statute.

The words used are nearly in the same order as those

1used. in § 14, clause 3; to which the Legislature in 1867,
before this complaint was made, deemed it necessary to
supply other alternative words to express the offence proved
here. B : .

It is plain, then, that the words “by said Meehan and
Kaler” cannot be referred to the word *intended” alone,
but limit the word “sale.” Possibly it is not necessary to
allege in the complaint the name of the person by whom
the liquors are to be sold; but it does not therefore follow
that Meehan’s and Kaler’s names can be dropped from this
allegation of the complaint, because dropping their names
from this allegation would leave this complaint in the condi-
tion of that in State v. Leonard, 47 Maine, 462. Perhaps,
too, this complaint would have been sufficient if the words
had simply béen transposed, so as to read “intended by said
Meehan and Kaler for sale in this State in violation of law ;”
brt I have shown that that is not the meaning of what is
alieged. ] ' :

By its proper and natural construction, the complaint
charges Kaler as being the intended seller of the liquors

_seized ; and this not being proved, the complaint falls.

" Frye, Attorney Gen’l, contra.
Barrows, J. —1In § 12, c. 33, Laws of 1858, the offence

prohibited is the depositing or having in one’s possession
intoxicating liquors with the intent to sell them in this State
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in violation of law, or with intent that the same shall be so
sold by any person, or to aid or assist any person in such
sale thereof. It is not necessary that the keeper shall in-

" tend to make the unlawful sale himself. The offence is

complete where there is a keeping with the intent that an
unlawful sale sha]l be made in this State by any person, or
with the intent to aid or assist in such unlawful sale.. And
this keeping is a substantive offence ; not ¢as the ingenious
counsel for defendant would have it,) a matter of principal
and accessary depending upon the question whether there is
a personal intention to sell or only a design to aid some one
else in the unlawful sale. The keeper is a principal oI‘fend-'
er; and the offence of keeging with such intent is the same,
whether the sale is to be made by the keeper or some one
else. Accordingly, in § 14, which prescribes the course of
proceeding and the essentials of the complaint, it is not re-
quired that the complaint shall sfate by whom the intended
sale is to be made,—but only that they are kept and de-
posited in some place in this State by some person or per-
sons “and that said liquors are intended for sale within the
State in violation of law.” The name of the person so
keeping the liquors shall be stated in the complaint, and the

.= officer serving the search warrant, if he find such liguors,

shall arrest him and bring him before the magistrate for
trial. The original section then proceeded as follows : — **if;,
upon trial, the Court, upon the evidence addiiced, shall be
of opinion that the liquors were so, as aforesaid, kept,
deposited and intended for unlawful sale by the person or
persons named in said complaint, he or they shall be found
guilty thereof,” &ec. .

It might- be argued that this clause, on account of the
collocation of the words, should be so construed as to author-
ize a conviction only when it appeared that the intended
sale was to be made by the person or persons named in the
complaint. Such a construction, however, would not fulfil
the design of the statute, and out of abundant, and as it

. would seem needless precaution, it was therefore amended
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in 1867, by inserting after ‘the word *complaint,” in the
clause last quoted, the words “or by any other personor
persons with his or their knowledge or consent.” But this
adds nothing to the definition of the offence as contained in
§ 12. It was complete without this. Now, in the case at
bar, it did appear upon the trial, and the jury were required
by the instructions to find, “upon the evidence adduced,”
that the respondent Kaler kept the liquors in his store,
. knowing that Meehan was making unlawful sale of them
and intending to facilitate such unlawful sale by Meehan.
This includes all the elements of the offence as described,
not only in § 12, but in that clause of § 14, as amended in
1867, where the penalty is imposed.

But it is argued from the order in which the words stand,
that the allegatlon “that said liquors then and there were,
and now are intended for sale in this State by sald Meehan
and Kaler, in violation of law,” conveys a charge that Mee-
han and Kaler were the expected sellers of the liquors.
‘What if that idea is included? And what if, as to Kaler,
the evidence does not sustain it? There is a direct and:
plain charge against Kaler as well as against the other de-
fendant, of a keeping of intoxicating liquors and an inten-
tion that the same shall be unlawfully sold in this State by -
somebody, — (Meehan and Kaler, to wit,) — but by whom

"sale was to be made it was unnecessary to allege, nor if
alleged, to prove as alleged ; for that portion of the allega-
tion is neither essential to. nor descriptive of the offence.
Kaler committed the offence if he had the liquors in his
keeping, intending that the same should be sold within the
State, in violation of law by anybody,— himself or anoth-
er,—it mattered not which, —so that a variance in that
respect between the allegation and the proof vitiates noth-
ing. All the necessities of legal identity between the charge
and the proof are fulfilled when the essential allegations are
proved as laid. Thus, where an indictment alleged the com-
mission of a robbery in a dwellinghouse of a person named,
a variance as to the owner’s name was held immaterial, be-
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cause it was not essential to the crime of robbery that it
should have been committed in a dwellinghouse. Pye’s
case, East’s Pleas of the Crown, 785. See also U. S. v.
Howard, 3 Sumner, 12.

It is sufficient, in cases of this sort, if there be allegation
and proof against the defendant of a keeping of intoxicat-
ing liquors, with an intention that the same shall be sold
within this State in violation of law; and a variance be-
tween the allegation and the proof, as to the particular per-
son by whom the defendant intends the sale shall be made, -
is an immaterial variance. Baceptions overruled. .

ArpLETON, C. J., CUurring, DickeErsoN, DaNFORTIZ and
TarLEY, JJ., concurred.

JosePH RusseLL & al. versus JouN B. Brown.

Under our statute, in the trial upon a writ of entry, on the general issue, the
rendition of a general verdict in favor of ‘the demandant entitles him to
judgment for such part of the demanded premises as has not been dis-
claimed.

Ox MotIoN to set aside a verdict as being against law,
and against evidence and responsive to the issue.

WRriT oF EnTRY. Plea, general issue with a disclaimer
of a portion of the demanded premises.

The verdict was that the defendant did disseize the plain-
tiffs in manner and form as the plaintiffs bave declared
against him.

The following questions were submitted to the jury:

1. Is or not the line claimed by the defendant the same
on the face of the earth, with the line of the old fence be-
tween the Dyer and Winslow lots?

No. ‘

2. If not, how far westerly of said fence line does it lie?
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Nine inches west.
Upon the affirmation of the verdict, one of the jurors,
* while assenting to the general verdict, and the answer to the
first question, added : — T dissent from the finding on the
second yuestion, if it holds that Brown has come nine
inches on to the plaintiffs, on the back of his line.

I find that he is nine inches on the plaintiffs, on the old
line of Congress sireet.

J. & E. M. Rand for the defendant, contended, inter
alia,— .
That the verdict was defective and not responsive to the
issue presented by the pl'eadings‘. 'That the special findings

. were no part of the verdict, and, if they were, the most ma-
terial answer was not concuued in; and that the defect
could not be cured.

S. C. Strqut & Gage, for the plaintiffs.

“Barrows, J.—The parties own adjoining lots on Congress
street ; the tenant’s lot lying next easterly of the demand-
ants’, which is on the north-easterly corner of Oak and Con-
gress streets. The demandants in their writ set forth the
boundmes of the demanded premises as follows : —* Be-
ginning.at the corner made by the intersection of Oak street
with said Congress street, and on the easterly side of said
Oak street, thence north-easterly by said Congress street
twenty-three feet, thence north thirty-two and a half de-
grees west one hundred and six feet, thence south-westerly
to Oak street, thence southerly by said Oak street to first
mentioned bounds.” The tenant disclaiming the residue,
pleads “as to so much of the demanded premises as lies east
of a line.drawn four inches westerly of and parallel to de-
fendant’s westerly brick wall, he did not disseize,” &c.

The pleadings thus made up, in conformity with the pro-
visions of R. S., c. 104, § 6, present but one question, and
that is, which party has the better title to the strip of land
lying between the lines thus claimed by the demandants
and the tenant respectively?
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Under § 8 of the same chapter, if, in the trial on the gen-
eral issue, the demandant proves that he is entitled to such
estate in the premises as he has alleged, and had a right of
entry therein when he commenced his action, he shall re--
cover the premises unless the tenant proves a bettertitle in
himself. Where there is a statement of the part clainted,
and a disclaimer of the residue under § 6, the demandant,
if entitled, is to recover judgment for no more than such
part. ' ' : .
In the trial upon a writ of entry, under qur statute, on
the general issue, the rendition of a general verdict in favor
of the demandant entitles him (where no cause is found to
disturb the verdict) to judgment for the demanded premises,
. as described in his writ when rio part has been disclaimed ;
where some portion has been disclaimed, to judgment. for
the remainder. ) ‘ .

It is not perceived wherein this verdict is defective or not
responsive to the issue presented by the pleadings, or that
there can be any difficulty in rendering judgment upon it
for the precise parcel which the demandants are entitled to
recover, unless the motion to set it aside as against evidence
ought to prevail.

The questions proposed by the presiding Judge to the
jury were apparently designed to draw their mind$ more
directly to the mattér in controversy, and to some portions
of the testimony-deemed important in ascertaining the rights
of the parties—perhapé, also, fo test the accurdcy of their
comprehension of the issue and the evidence; but, it is
rightly claimed by counsel that their answers form no part of
the verdict. The answer to the first question, however,
which was fully assented to by all the jurors is perfectly
and exactly consistent with the general verdict, for it affirms
- the title of the demandants to twenty-three feet on Congress
street, which was a vital question in the case. The surveyor
testifies that measuring twenty-three feet from the monument
in the old line of the street, cuts into the stone column of de-
fendant’s building nine inches. It does not appear that the
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~ final qualification made by one of the jurors tp_the second
answer was of such a character as to affect, in any manner,

_'the conclusions to be drawn as to the rights of either party
upon the issue presented. It was not essential for the jury
to ascertain how far the tenant had actually encroached on
the demandants on the rear of the line. To render their
general verdict, they must have agreed in finding the boun-
dary line, as described by the demandants, to be the true
division liue between the lots. The pleadings then show
what lands the demandants are entitled to recover if the
verdict is sustained.

The answers to these questions were not necessary to cure
any defect in the verdict, for, when applied to the pleadings,
the general verdict determines the issue with sufficient ac-
curacy, as we have already seen.

The right of the Court to submit special interrogatories
to the jury is not questioned ; the practice has long existed
in this State, and its propriety is asserted in Merriam v.
Mitchell, 18 Maine, 439, and Gordon v. Wilkins, 20 Maine,
138. It may, perhaps, be doubted whether they do not as
often tend to embarrass as to elucidate a case, and the right

_should be carefully and sparingly exercised.

It remains to be determined whether the motion to set
aside the verdict as against evidence and the weight of evi- .
dence is well founded. If the deeds and documentary evi-
dence and surveys introduced by the parties were the only
evidence tending to establish the line, perhaps it might fair-
ly be said that the demandants had not proved themselves
entitled to twenty-three feet front on Congress street, meas-
uring from the corner of Oak street; though the fact that the
tenant, conceding to the demandants the twenty-three feet
which they claim, and- giving to Tolman’s court its precise
width, would have a slight excess beyond what his deed calls
for, is somewhat persuasive evidence that way. But it
appears that, for more than forty years previous to the com-
mencement of this suit, there has been standing on the de-
mandants’ lot a permanent wooden building, which, to this

Vor. Lvr .13
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day, occupieg the same foundation which it has had during all
that tirhe, along side of and near to a division fence, which,
from sometime prior to 1828 up to 1864 or 1865, was main-
tained upon what both parties claim to have been the true
line. One of the deeds introduced by the defendant makes
this fence the boundary. All the witnesses on both sides,
who testify as to the condition of things there prior to the’
commencement of the excavation on the tenant’s lot, testify
that there was a space between that fence and Russell’s build-
ing, stating its width by estimation and memory. There is
testimony on the part of the demandants, that boards were
put up between the building and the fence to prevent in-
trusion ; that workmen went through there with theirlad-
ders when employed in painting the Russell building, and

. these witnesses make the distance from the building to the

fence somewhere from eighteen inches to two feet. Heze-
kiah Winslow, who is the tenant’s warrantor, being called
as a witness by him, states the distance at the front, be-
tween Russell’s building and fence post to have been from
- eight to fourteen inches, and post from four to eight inches
through. The fence was boarded on the east side of the
posts, which they seem to‘have mutually regarded as mark-
ing the line between the lots; and, accordingly, the tenant
offered testimony tending to show that the general face of
the ‘westerly brick wall of his block was four inches easterly
of a line drawn on the east side of these posts, his pilasters
and projections only coming out to the line, and that, in
blasting on his lot for the foundations of his westerly. wall,
care was taken to replace exactly such of the remains of the
old posts as fell out, and that they could be seen at the time
of trial. But it appears, from the testimony of defendant’s
witness Frost, that the pilaster on Brown’s block comes
against the Russell building at the front— that it could not
be run up without cutting off the projection of the Russell
building at the eaves, or building round it, which was ac-
cordingly done.

Measurements at various points, (the buildings not bema
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~exactly parallel,) .show that the space between the old build-
ing on the demandants’ lot, and the division line, has disap-
peared in a manner that cannot be. satisfactorily explained
by the change of finish or inclination of the byilding.

The question was one of pure fact, and the testimony, to
some extent, conflicting. The jury viewed the premises.
The results of their observation are not and cannot be be-
fore us. , They decided in favor of the demandants, under
instructions of which the defendant makes no complaint.
Upon such testimony, and under such circumstances, it is
impossible for us to say that their decision was clearly er-
roneous. Indeed, upon a careful review of the case, we
think the demandants may be said to have fairly established
their right to recover in this action a narrow strip of land
bounded as follows :—Beginning on the northerly side: of
Congress street, at a point twenty-three feet easterly frem
the easterly corner made by its intersection, with Oak street,
thence north thirty-two and a half degrees west one hundred
and six feet, thence south-westerly to a point four inches
westerly of the westerly brick wall of Brown’s block, thence
by a line four inches westerly of and parallel to said wester-
ly brick wall to said Congress street, thence by said Con-
gress street to the point begun at.

Motion overruled.— Judgment on the verdict.

Kent, DickErsoN, Danrorta and TarLey, JJ., concur-
red. . '



