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CASES

IN THE

SUPREME JUDICIAL COURT

OF THE

STATE OF MAINE.

JouN WINCHESTER versus INHABITANTS OF CORINNA.

The defendant town, at a legal meeting held in August, 1864, voted, — *“to
raise $300, to each volunteer,” and in addition *“to pay such volunteer $16
per month,” specifying the time of service essential to entitle the volunteer
to such ¢ bounty and pay, to be one year.” In an action by one who volun-
teered upon the defendants’ quota for one year and served until honorably
discharged at the close of the rebellion; Held, —

" 1. That this vote was a promise to pay such volunteer the sums named;
2. That such volunteer was entitled to the full amount, although he served
but nine months, he having been discharged by act of the government, be-
fore the year expired; and
3. That the vote was ratified and made valid by c. 298* of the Public Laws
of 1865, notwithstanding that, when passed, it was expressly prohibited by
¢. 227*% of the Public Laws of 1864.

The Legislature has power to confer the authority upon towns to offer or pay
bounties, and to ratify votes offering bounties by subsequent enactment.

O~ REPORT. ,

AssumpsiT to recover certain bounties.

It appeared that the defendant town, at a legal meeting
held on August 24, 1864, under an article, —* To see what
sum of money the town will raise to be expended in hiring
men to fill the town’s quota under the call of July, 1864,”
voted, * to raise three hundred dollars to each volunteer, to
be paid when mustered into the United States service. In
addition to this, the town pays each volunteer $16, per

* See opinjon.
Vor. Lv. 2
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month, for each month in the service. The term of service
specified to entitle the volunteer to the bounty and pay
above mentioned, was one year.”

The plaintiff proved that he, relying upon these votes,
soon afterwards enlisted upon the town quota, under the
call of July, 1864, and was duly accepted and mustered in-
to the service of the United States, on September 17, 1864,
and served in the 4th Maine Battery, to which he was duly
assigned, during the final campaign around Richmond and
Petersburg, in_the fall of 1864, and winter and spring of
1865, and until the surrender of the rebel forces, and was
duly and honorably discharged from the service of the
United States, under a Ueneral order of the War Depart-
ment, at Washington, on June 17, 1865, thus serving a pe-
riod of nine months.

He also proved that, by his agent duly authorized, he
demanded, on November 26, 1864, of the selectmen of the
town, payment of the $300 bounty, named in the foregoing
vote. That they offered to give, and did make out and
sign a town order for $200, which was refused by plaintiff’s
agent ; but'said agent offered to take an order for the $300.
At the annual town meeting held in March, 1865, the select-
men made the usual report of the outstanding debts of the
town, which included, among other items, the monthly pay
of the plaintiff and of other volunteers under the vote afore-
said, for the months served by each, down to that date.
The report was duly accepted by the town. On June 26,
1865, the plaintiff having returned from the service, de-
manded in person, of the selectmen, the $300 bounty afore-
said and pay for nine months service, at $16 per month,
being $144, making a total of $444. The selectmen offered
to pay him $200 of the bounty and the $144 for the nine
months service, making $344. The plaintiff refused to
take that sum. ,

At the annual meeting in March, 1866, the selectmen
made their usual report to the town of its outstanding debts,
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including, among other items of inde btedness, $344, as due
the plaintiff. _

The defendants offered to prove that, before the above
vote was passed, a written motion was made to raise $500
for each volunteer, including the State bounty, and that
this motion was voted down; and that then the former vote
as now appears of record was passed. The vote offered to
be proved by the defendants did not appear of record.
The case was then continued on report, with an agreement
that, if the evidence offered by the defendants should be
held admissible and material, the action to stand for trial ;
otherwise the full Court to dispose of it in accordance with
the legal rights of the parties.

D. D. Stewart, for the plaintiff.

J. A. ‘Peters, for the defendants.

1. No legal consideration for such a contract. The town
has and had no power to tax its inhabitants for such pur-
poses. It is beyond the powers of a town conferred by its
incorporation. ’

2. It was an illegal contract. Towns were allowed to
raise and pay nothing. It was expressly prohibited by c.
227, § 3, of laws of 1864. See also § 4.

3. The contract could not be ratified by the Legislature.
It would not be a constitutional act. The Legislature can
by an act cure informalities and technical defects in the
slack performance of what a town could do. But cannot
make valid what they were not only not authorized to do,
but what was by law expressly prohibited. Allen v. Arch-
er, 49 Maine, 346.

4. By an analysis of the whole proceedings, it is clearly
evident that defendants voted no more than *the law will
allow a town to raise for such purposes.” In other words,
they voted to pay $300 provided it was by law allowable.
The vote *to raise all the money the law will allow a town
to raise” must have some meaning in the text, and it means
that no more than the law would allow could be raised.
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The unrecorded motion voted down, to raise $500, includ-
ing $300 of State, leaving $200 by town, showed that $300
was not intended merely to be an advance from. the State.
This they could advance. See § 6, c. 227, of 1864, before
cited.

Plaintiff not entitled to the monthly pay, nor the $300,

because not in the service one year. *The term of service,”
&c., &c., was one year. Plaintiff got the State bounty be-
sides.

* The town made no contract with the plaintiff. Passing a
vote was one step ; next was to make a contract. The vote
could never become binding on the town until the town had
ratified it, after the healing Act of the Legislature. They
not being bound, could not become so without some action
on their part to make it so.

Kent, J.—The claim of the plaintiff depends for its va-
lidity upon the construction of the votes of the town and
the constitutional power of the Legislature to ratify and
make binding those votes.

Although by the record it appears that there was a diver-
sity of opinion and a somewhat remarkable fluctuation and
contrariety in the votes passed and reconsidered, yet the
final vote, which must be regarded as superseding all the
former proceedings, is plain and explicit.

The article in the warrant called upon the town to deter-
mine what sum of money it would raise to be expended in hir-
ing men to fill up the town’s quota under the call of July,
1864. The town voted “to raise three hundred dollars to
each volunteer, when mustered into the United States ser-
vice, and in addition to this the town pays each volunteer
sixteen dollars per month for each months service. The term
of service specified to entitle the volunteer to the bounty and
pay above mentioned was one year.” This was an offer and
a promise to pay to each such volunteer on the town’s quota,
the sums named. The case finds that the plaintiff, after the
passing of these votes, and “relying upon the strength of
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the same,” did enlist upon the town’s quota required under
the call of July, 1864, —was accepted and mustered into
the service on an enlistment for one year, and served until
the end of the rebellion, when he was honorably discharged.
He served nine months only. But we are satisfied that the
term of service, referred to in the vote, was the term for
which he enlisted, and not the time of actual service, if he
was discharged by act of the government, before the year
had expired. The essential thing which the town was de-
sirous to secure, was an enlistment which would fill the
requirements of the call and relieve the town or its inhab-
itants from liability to draft. This was done by the plain-
tiff,

He complied with the offer of the town and would seem
to be entitled to the sums claimed by him, unless the pro-
ceedings of the town and its votes are inoperative and void
for want of legal authority to pass them. The town seems
to have regarded the plaintiff’s claim as valid, except for
one hundred dollars, which it claimed to retain, because the
State paid one hundred dollars as bounty. But we think
that the town is not estopped by its acts from setting up in
defence, the want of legal authority to act in the premises.
‘We must therefore consider this point.

At the time these votes were passed, there was no legal
power in this municipal corporation to pass them. It has
been scttled by a series of decisions, in this State and
other States, that towns in their corporate capacity are not
“bound to furnish soldiers or material of ‘war. It is no part
of the duties or rights imposed upon them, by the nature
of their powers, or the original purposes of their creation.
The general doctrine is, that towns must be confined to the
exercise of the powers and performance of the duties con-
ferred by legislative acts. They have no inherent powers
beyond those granted by such statutes. The authorities to
sustain these propositions are so familiar and so often cited
 that it is unnecessary to name them.

At the time, when these votes were passed, the town, so
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far from having any such power, was expressly prohibited
by the Act of 1864, c¢. 227, from raising or paying any
bounty in addition to the bounty of three hundred dollars
offered by the State, and was only authorized to raise not
exceeding twenty-five dollars for each man enlisted, to pay
recruiting expenses. It is clear, therefore, that the votes
of the town, at thé time they were passed, transcended its
powers and were illegal and could not be held as binding.
But, by the Act of 1865, c¢. 298, these proceedings were
made valid. The Act provides that “the past acts and do-
ings of cities, towns and plantations, in offering, paying,.
agreeing to pay, and in raising and providing the means to
pay bounties to * * * volunteers, drafted men or sub-
stitutes of drafted or enrolled men, who have been or shall
hereafter be actually mustered into the military or naval
service of the United States, are hereby made valid.”

The defendants present two objections to the validity of
the act in question. One is, that the Legislature could not
constitutionally make valid the prior acts and votes of the
town by a subsequent statute. The other is, that the Legis-
lature had no power to authorize towns to pass such votes
and pay such bounties, even if the statute had been enacted
before the action of the town.

In relation to the first objection, we are satisfied that, if
the Legislature could authorize the action by prior legisla-
tion, it could, in a case like this, give validity to the doings
by subsequent ratification.

It is unnecessary for us to consider the exact limit of this
power to ratify and make valid the proceedings of corpora-
tions or individuals by subsequent legislation. We cannot
doubt that where, as in this case, the action of the town was
in relation entirely to public matters, of high national con-
cern, and did not in any way touch or affect vested rights
or private interests, as distinct from public exigencies, the
- Legislature might ratify and make valid whatever it might
constitutionally authorize before action.

The votes in question were in their nature of a political
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character, and not personal or affecting individual rights of
property. The whole current of authorities on the subject
of subsequent ratification confirm this view of the binding
force of such legislation. Allen v. Archer, 49 Maine, 346 ;
Simmons v. Hanover, 23 Pick.; Walter v. Bacon, 8 Mass.,
468 ; Patterson v. Philbrook, 9 Mass., 151 ; Locke v. Dame,
9 Mass., 360; Denny v. Maltoon, 2 Allen, 361. In the
case last cited, some of the prior cases ‘in Massachusetts are
said not to be very satisfactory. But there is nothing in
the opinion, which would render doubtful the exercise of
the power in a case like this before us. The great objection
in most of the cases is, that rights of individuals, in distinc-
tion from their citizenship or their relations to the whole
community, are injuriously affected. No such objection
exists in the case before us. But the second question is
whether the Legislature had any right or power to confer
the authority upon towns to offer or pay bounties?

When these votes were passed, the country was in the
midst of a gigantic struggle for existence, against armed
foes, and “those of its own household.” It had then, for
more than two years, been engaged, as a government, with
armies in the field, in the determined purpose to save itself
and the country, from the equally determined purflose of
rebels and traitors to destroy both. Can any one question
the right and duty of our general government to call into
exercise the whole physical power of the country, and all
its moral, financial resources?

In such form as it might decide to be expedient, it had
the right to call every man capable of bearing arms into the
field, and to demand the last dollar, if necessary, from the
individual citizen. In its hour of imminent peril, it might
require equally of the willing and the unwilling, of the loyal
man and the sympathizer with treason, whatever any or all
could furnish for its necessities, to the last man and the last
dollar.

Undoubtedly it must do this under proper laws and or-
ders, emanating from the proper sources. But it could de-
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signate the individuals or class of men required for any
purpose ; could fix the age and qualification of those who
tvere called as soldiers into the field, and the extent and
pode of taxation or excise duties, to obtain money and
means. It could call dirgctly on the individual, or through
the action of the States, or of any municipality or organ-
ization, which would assume to perform what was asked or
required. It could avail itself of local divisions, the boun-
daries of States, counties, parishes or towns. In fact, the
States were appealed to and notified of the number of men
that would be required from its limits. The State being
thus notified and its aid invoked, had it the power to act?
It clearly had, unless there was some distinct prohibition in -
its own constitution. We know of no such prohibition or
limitation in this matter in our State constitution. It would
be strange if there should be any such found in that instru-
ment. For, in this exigency, the nation and the loyal States
were in common peril, assailed by a common foe, and were
“in the same boat,” attempting to preserve a common exist-
ence. The people of the States and the people of the Unit-
ed States were identical. The State itself, as well as its
people, whose sovereignty the Leglslature represented, had
a deep stake in the issue, and in the maintenance of the
union of all the States, in its entirety and vigor.

If it be granted, that the call was not an imperative one
on the State, as on a province or vassal, by an absolute
command to send to the field a stipulated number of men;
or even such a call as was made on the States during the
revolution, when we were under the old confederation, yet
no one can doubt that the State might assume, if it saw fit,
to aid by voluntary action, by offering bounties or addition-
al pay, or in other modes. If there is any limitation of the
power of the State in this respect, it must be found in the .
. constitution. The whole legislative power, which was orig-
inally in the. people, has been conferred on the Legislature,
with such qualifications and restrictions only as are found
in the constitution. We find none touching this question.
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If, then, the State could do it, as the single act of the -
State, why may it not authorize any municipality or public
organization to do the same thing? It is to be remembered
that it is not a question of compulsory but of voluntary ae-
tion. Now although, as we have seen, towns were never
bound, as an act of municipal duty, to furnish men, yet the
general government, by its own military officers, had seen fit
to adopt town lines and to apportion the quotas by such lim-
its, and to require that a certain number of men should be fur-
nished from the citizens residing within the limits of the
town. If the town, in its corporate capacity had no liabili-
ties, its citizens had a distinct liability and duty to perform,
limited and measured by the town lines. It was not merely
a patriotic duty, but a certain and fixed liability to furnish the
quota of men required by the United States. There was
no escape from this. The demand was for men, actual,
living, efficient men, and these men must be furnished from
the able bodied men within the specified ages. It was but
just and equitable, that those who were exempt and those
who remained at home, should contribute to make the com-
pensation of those who periled their lives in the field, some-
thing more than mere monthly pay. The question is whether
it was beyond the power of the Legislature to clothe the
" town with the power to do this if it saw fit. We find noth-
ing in the constitution which prohibits the Legislature from
conferring this power, which it might itself exercise, (and -
did exercise, in fact, most liberally and patriotically,) on
towns.

The votes passed by Corinna were within the power given
or ratified. There was no want of equity or justice in the
offer made. The votes were passed in aid of the govern-
ment, and were patriotic and loyal in their nature and scope.
They violated no law, after ratification, and no provision of
the constitution. They were simply a convenient and ef-
fectual mode by which the inhabitants could do their duty
and “ give encouragement,” not to the enemies, but to the

Vor. Lv. 3
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friends of their country. We see no reason why the plain-
tiff is net entitled to recover.

We find our views are substantially the same, so far as the
direct question of the power of the Legislature to author-
ize or render valid the doings of towns, as those of the
courts in other States. Fowler v. Danvers, 8 Allen, 82;
Booth v. Fown of Woodbury, 32 Conn.; Crowell v. Hop-
kinton, 45 N. H., 9.

The evidence offered by the defendant to qualify or affect
the record is inadmissible. The vote, as recorded, must
govern, and this is a promise to pay $300, and says nothing
about the State bounty.

Judgment jfor plaintiff for $444, and
tnterest from June 26, 1865.

ArprLETON, C. J., CUTTING, WALTON, DICKERSON and
TarLEY, JJ., concurred.

Aaron L. SiMpsoN, Assignee in equity, versus DANIEL
WARREN & uw.

However defective the description or however inapplicable the terms of an
assignment for the benefit of creditors, to property of any kind conveyed
and transferred by the assignor, previous to the assignment, withthe de-
sign to defeat, delay or defraud creditors; property thus situated will pass
to the assignee, and he may maintain a bill in equity against the fraudulens
grantor and grantee for the benefit of subsequent as well as prior creditors.

B in Equity.

Barrows, J.—ON DEMurRrER. The bill sets forth a valid
assignment by Daniel Warren, one of the defendants, to
the complainant, of all said Warren’s property for the ben-
efit of his creditors, made in pursuance of the statute regu-
lating such assignments, and perfected by the requisite oath
and notice and seasonable proceedings in Probate Court, the
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filing of a bond by the complainant as assignee, the en-
trance by him upon the duties of his trust, and the season-
able execution of the assignment by a large number of
creditors who thus became parties to it, entitled to its ben-
efits.

The bill charges that a certain conveyance, made Sept.
11, 1862, by said Daniel Warren, of the house and lot then
and still occupied by him as his homestead, to Sarah Ann
Warren, the other respondent, was entirely without consider-
ation except that which arises from the relation subsisting
between the grantor and the grantee as husband and wife,
and that the said conveyance was made with the express and
direct purpose and intent of preventing the property from
being taken by attachment for the payment of the debts
which the said Daniel then owed, or which he anticipated
he might be owing at a future time, and that said Sarah
Ann received and still holds the conveyance with the same
purpose and intent, and that so the said conveyance is to
be considered as made with the design to defeat, delay and
defraud the said Daniel’s creditors, and that the said Sarah
Ann has refused, upon request made, to release to the com-
plainant so as to make the property available to the credi-
tors who became parties to the assignment, although some of
them, it is alleged, were creditors at the time of the convey-
ance.

Defendants’ counsel seeks to sustain the demurrer on the
ground that nothing passed by the assignment except such
property as the assignor actually held and possessed at the °
time of the assignment, and that his interest in property
which he had conveyed in fraud of creditors would not pass
either by the terms of the assignment or by operation of
law. '

However this may have been previously, the position can-
not be maintained for an instant in face of the stringent
provision in § 2, c. 112, Laws of 1859, that “all property
of every kind, conveyed and transferred by the assignor
previous to the assignment with the design to defeat, delay
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or defraud creditors shall pass to the assignee by virtue of
the assignment, and shall be held by him as property or
assets for the benefit of creditors, and the assignee shall be
clothed with all necessary powers to recover, receive and
collect the same, and render the same available for the pur-
poses of the trust created by the assignment.”

With this provision before us, we have no occasion to look
to the terms of the assignment. However defective the
description or however inapplicable the terms of the assign-
ment to property thus situated, it would still pass to the
assignee, and he might maintain a bill against the fraudulent
grantee for the benefit of all concerned.

It is asserted in argument by the defendant, that the de-
mands of those who were creditors at the time of the con-
veyance have been adjusted. Even if this were admitted
to be true and could be received in a hearing upon demur-
rer, it would still remain to be observed that the bill sub-
stantially charges a design to defraud subsequent, as well as
existing, creditors, and alleges such a state of things as
would create a secret trust in the grantee for the benefit of
the grantor which might be made available to creditors
whom the transaction was designed wrongfully to affect,
even though their claims accrued at a date subsequent to
that of the conveyance. '

Demurrer overruled.— Defendants to answer.

ArpLeTON; C. J., Curring, Kenrt, DickersoN and DAN-
FORTH, JdJ., concurred.

A. W. Paine, for the complainant.
J. A. Peters, for the respondents.
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Jane C. CHase, Libellant, versus JouN S. CHASE.

On a divorce @ #inculo, for impotence, alimony cannot be decreed under the
statutes of this State.

O~ ExcEPTIONS.
LiseL for Divoror for impotence and insanity.

Kext, J.—It appears by the exceptions, that, at the hear-
ing of this libel for a divorce, at Nisi Prius, the Judge
found that the charge of impotence was proved, but that the
other charge was not proved. A divorce for the cause of im-
potence was granted to the wife. The Judge allowed alimo-
ny to the wife, as her legal right. To this allowance the
libellee excepts on the ground that by law the Judge had no
power to grant and order it. This raises a question, pro-
perly before us.

That question is whether on a divorce for “impotence,”
alimony can be allowed, under our statute.

By § 6, c. 60 of R. S. of 1857, it is, in the first sentence,
provided that in case of a divorce for impotence the wife’s
real estate shall be restored to her, and the court in its dis-
cretion, may enter judgment for her for all or a portion of
her personal estate, received by the husband by the marriage,
or its value in money. The statute then, in the same section
and next sentence, declares that, “when a divorce is decreed
to the wife for the fault of the husband for any other cause,
she shall have dower in his real estate, to be recovered and -
assigned to her, as if he was dead; and the same right to a
restoration of her real and personal estate, as in case of di-
vorce for impotence. The Court may also decree to her
reasonable alimony out of his estate, having regard to his
ability.”

Tt is contended on the part of the libellant that this latter
sentence applies to all cases, not excepting impotence. It
is conceded that the next preceding sentence debars 4 wife
divorced for impotence from dower. It would be difficult
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to assign any good reason in the nature of things why such
a wife should have alimony and not dower. The word
“also,” in the last sentence, indicates a reference to the pro-
visos in the sentence above it, and an addition to the dower
therein granted.

A reference to the earlier statutes on this subject shows
conclusively, that, from the first, a distinction has been made
between impotence and other causes, so far as dower and
alimony are concerned. In the statute of 1821, ¢. 71, when
the only causes for a divorce, @ wvinculo, were prohibited
affinity or consanguinity, bigamy, impotence and adultery,
it was provided, that when decreed for consanguinity or
impotence the wife should have all her lands restored and a
restoration of all or a part of her personal estate, which has
come to her husband, or the value thereof. It is there pro-
vided, when the divorce shall be for the cause of adultery, in
addition to her dower and her real estate, the Court shall
have power to assign to her all or part of her personal es-
tate, which the husband has received by the marriage. But
if all this personal estate or money should be insufficient,
with her dower, for the support of *the woman so divorced,”
the Court may allow her reasonable alimony, so long as she
shall remain unmarried.

The same provisions, in c. 89 of R. S. of 1841, also
clearly show (§§ 15,16,17,) that the Legislature intended to
grant alimony only where the divorce was decreed for some
other cause than impotence. The reference to dower, in
§ 17, shows that alimony was not to be given, except when a
divorce is granted for other causes. The present statute
c. 6, § 60, merely condenses these various sections into
one, without changing their effect or meaning.

If we look at the reasons for this, at first apparently se-
vere, if not unreasonable distinction, we find them in the
nature and operation of a divorce, granted for impotence.
This is in the nature of a decree annulling a marriage, re-
sembling in its effects those cases where the marriage is
declared void without any legal process, § 1, ¢. 60.
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Impotence, to be a ground for divorce, must have existed
at the time of the marriage. A judgment for this cause,
declares the marriage void from the beginning, which it
could not do, if the matter occurred subsequently to the
nuptials. Bishop on Marriage and Divorce, § 332 (4th ed.)
[235,] § 839. Itis not therefore so much a dissolution of
the bands, once uniting the parties, as a declaration that
there never were any binding chains. It was voidable and
not void, it is true, but when declared void, the sentence
relates back to the beginning. Bishop, § 96.

The law then says:—as this is not a case of wrong or
crime or cruelty after the marriage, and not strictly a fault,
but rather a misfortune, the parties shall be restored as near
as may be to their condition at the time of the nuptials.
The wife shall have her lands and her personal property,
which the husband has received by the marriage, or a reason-
able part of it. But she shall not have dower in his estate,
as a wife divorced for his fault after marriage may, nor ali-
mony or other provision. She may take what she brought, -
but no more. She has not in fact, the rights of a wife, who
has been forced to seek a dissolution of the tie, by the
wrongs of a husband. But as the law finds her in the con-
dition which impotence places her, it separates the parties,
and restores the “status ante bellum.”

It is to be observed that the law gives this right of restor-
ation to the wife, even when the divorce is decreed for Aer
own impotence. The language is general, * when a divorce
is decreed for impotence ;” not as in the following sentence :
when decreed “for the fault of the husband.” This is but
carrying out the idea of a voidable marriage, and that impo-
tence was not a crime or wrong in itself, which gave either
party special rights on account of the conduct of the other.

Alimony is strictly an allowance to a wife for her main-
tenance, whilst living apart from her husband.

It was therefore originally and particularly applied to
cases of divorce a mensa et thoro. In such case, the relation
of husband and wife continues legall.}.r ; the effect of the
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decree being to allow them to live separately, but not to dis-
solve the other relations between them. Deane v. Rich-
mond, 5 Pick., 468. Alimony or maintenance was granted
the wife, for her separate use during the absence from the
bed and board of her continuing husband. But of course
she. could not have dower, although the Court by special
provision of succeeding statutes might restore to her her
own estates. In time, similar provisions as to alimony, in
cases of divorce for adultery, and finally for all other causes
except impotence, were incorporated into the law. But
these grants were rather in the nature of allowances out of
the estate than of alimony for the support of the wife, for
she was wife no longer after the decree. But throughout
all the legislation, special care was taken to exclude cases of
impotency from any allowance'coming out of the husband’s
own estate.

Perhaps the fact that impotence is a matter which ordina-
rily would be discovered immediately after marriage, and
the party aggrieved would be able at once to annul the mar-
riage, may have had some influence on the legislation on this
subject. But however this may be, we are satisfied that
alimony could not be legally decreed in this case.

The decree of divorce to stand, without alimony.

AppreroN, C. J., Currine, DickErsoN, Barrows and
DaxrortH, JJ., concurred.

SaMUEL S. MORTON versus SAMUEL J. YOUNG.

A person, arrested on a special writ, subsequently and for the purpose of
procuring his discharge, paying under protest a portion of the sum claim-
ed in the writ, is not thereby estopped from showing, in the trial of an
action for malicious prosecution, the want of probable cause in the original

suit.
*
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O~ EXCEPTIONS.
Casg for malicious suit.
After introducing original writ, Young v. Morion, re-
turnable before a trial justice in this county, G. S. Bean,
called by the plaintiff, testified, substantially, that, as deputy
sherift, he arrested the plaintiff by virtue of the writ here
introduced, Feb. 20, 1865, about one o’clock, P. M., and
kept him under arrest until nearly evening, when the plain-
tiff paid $15, alleging at the same time that he owed the
defendant nothing, but had previously adjusted all claims
between them ; that the plaintiff was about starting for the
west, when arrested ; that something was said about giving
bond ; that nothing was said about a compromise ; that, upon
receiving the $15, the witness had followed instructions of
Young’s attorney, and thereupon witness gave Morton a re-
ceipt and released him from arrest.
Plaintiff testified, —that, when arrested, he was about
* going to the west,” not knowing that he should return;
_that he paid the $15 to procure his release, and that he
owed Young nothing at the time; that he paid the $15
rather than be bothered with the suit. Evidence concerning
original indebtedness was introduced by both parties.

. The defendant requested the presiding Judge to instruct.
the jury, —

1. That, if the plaintiff, on Feb. 20, 1865, after his arrest
and while in custody of the officer, settled the suit of Young
v. Morton, by paying $12 and the officer’s cost, the efficer
being duly authorized to settle it, he is estopped to deny
that there was probable cause to sue for the amount of $12,
less the price of writ, oath and stamps, 79 cents;

2. That, if the plaintiff settled the suit, Young v. Morion,
on Feb. 20, 1865, this action cannot be maintained; and

3. That, if the jury find that Morton settled the suit of
Young v. Morion, by a payment of $12 and, officer’s cost,
or $15 for the whole, because he thought it would cost him
more than that sum to defend the suit, then he cannot main-
tain this action.

Vor. Lv. 4
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The presiding Judge declined to give the instructions as .
requested, but did instruct the jury that, if they were satis-
fied that, after arrest and while held in custody, the officer
told Morton it could be settled for $15, and was authorized
so to do; and, if the plaintiff, to compromise or settle the
debt or to obtain a discharge from his obligation to pay the
debt simply, paid voluntarily the snm demanded, either as
for debt or debt and cost, whether to save cost or trouble,
or other motive, he could not afterwards maintain a suit for
malicious prosecution. But, if he paid it to obtain his lib-
erty and a release from arrest and duress, and not merely
to obtain a discharge from the debt claimed, and he paid
under protest, denying all right on the part of the defend-
ant or liability on his part, the fact of such payment would
not prevent his afterwards maintaining this suit, if other-
wise established. Verdict was for the plaintiff, and there-
upon the defendant alleged exceptions.

Josiah Crosby, for the defendant.

This kind of action is but the continuanee of a former-
suit, and at best, a necessary evil, and its bounds should
not be extended. Courts have always looked upon it with
jealous eye. A peculiar feature distinguishes this ease from
all others, — probable cause being really a question of fact,
but in practice a question of law. Courts always require
the plaintiff to show he was acquitted if tried on former
action. If convicted in an inferior Court, but acquitted in
the appellate Court, he cannot maintain this action. And
even if acquitted, yet if the jury paused, the action is not
maintainable. 2 Greenl. on Ev., § 457; Payson v. Cas-
well, 22 Maine, 212; Witham v. Gower, 14 Maine, 362.
So, if the party acted dona fide under advice of counsel.
Reynolds v. Kennedy, 1 Wilson, 2382. Counsel also cited
Savage v. Brewer, 16 Pick., 453 ; Max v. Gray, 42 Maine,
86.

N. Wilson, for the plaintiff, cited Plummer v. Dennelt,
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6 Maine, 421; Merriam v. Mitchell, 13 Maine, 439; and
cases infra.

DickErsON, J.— Case for malicious prosecution. The
question reserved in this case is, whether the plaintiff, hav-
ing submitted to the original suit, by paying part of the sum
demanded, is thereby concluded from showing that it was
brought without probable cause. The counsel for the de-
fendant maintains the affirmative of this proposition, but
the presiding Judge instructed the ‘jury, that, while this
would be true if the payment was made voluntarily, it
would be otherwise if the plaintiff settled the claim to ob-
tain his liberty from arrest and duress, denying all right of
the defendant at the time of payment. The jury were in-
structed, in substance, that they might determine from the
facts and circumstances attending the settlement of the
action, whether the payment was made voluntarily and in sub-
mission to the defendant’s claim, or compulsorily and in deni-
al of it ; if they should find the former, they should acquit the
 defendant, if the latter, they should return a verdict for the
plaintiff, the other points in the case being irrelevant. The
verdict of the jury establishes the fact of the payment un-
der duress and protest, and the want of probable cause.

The burden is upon the plaintiff to show that the original,
suit was commenced without probable cause. If he settled
the demand understandingly, and voluntarily, he is estop-
ped from denying that the defendant had probable cause for
bringing the suit. If he would contest the claim, he should
have done so, before settlement ; if, under duress, he should
have protested against his liability. If a party is silent,
where self interest commands him to speak, he will not be
permitted to speak, when public policy commands him to
Keep silent.

The same legal consequences do not follow acts done
under duress of arrest and protest, as when done freely
and voluntarily,—under the abuse, as under the legit-
imate use of legal process. Suppose that, instead of set-

.
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tling the defendant’s demand the plaintiff had given him
"a deed or bond; how could he defend an action brought
on such instrument, if the fact of his giving it is con-
clusive evidence that the defendant had a valid claim
against him? Is the plaintiff the worse off for having paid
his money, than he would have been if he had ngen a deed
or bond to get his hberty? The rule of law is, that if a
man, supposing he has a cause of action -against another,
cause him to be arrested and imprisoned, and the defend-
ant voluntarily executes a deed for his deliverance, he can-
not avoid such deed for duress of imprisonment, although
the plaintiff, in fact had no cause of action; but when the
imprisonment is unlawful, although by color of legal pro-
cess a deed obtained from a prisoner for his deliverance, by
him who is a party to the unlawful imprisonment, may be
avoided for duress of imprisonment. Watkins v. Baird,
6 Mass., 506.

There is nothing in principle, and we have not found any-
thing in authority, Which places a party upon less favorable
footing who pays his money to procure his release from ar-
rest on a groundless suit, than he who gives his bond or
deed for the same purpose; if he may avoid the latter, he
may recover back the former. -

When the consequences of a man’s acts are the subject of
legal inquiry, the circumstances attending and the motives
prompting them are proper matters for consideration. Es-
pecially does this become necessary where the question of
volition is involved. To give the same legal effect to a
party’s acts, committed against his own interests, whether
prompted from choice, or extorted by violent physical and
moral compulsion, would be to confound those distinctions in
law, which are uniformly recognized both in morals and di-
vinity as the touchstone of human accountability. '

The law does not make successtul wrong a shield to pro-
tect its perpetrator from liability to afford redress to the in-
jured party. If the wrongdoer has his hour of triumph,

his hour of retribution is.sure to come at last. The man

.
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who falsely, maliciously, and without probable cause, sues
out a process, arrests another, and compels him to pay
money to procure his liberty, commits a wrong for which the
law affords the sufferer redress in damages. The suing out
‘of legal process is an abuse of the law to cover the fraud,
the very wrong which the action for malicious prosecution
was instituted to redress. It would be a reproach upon the
law, if it should allow the payment of the money, thus
wrongtully and illegally extorted from the plaintiff, to. have
any legal effect against him. In Watkins v. Baird, ante, the
Court, Pagrsons, C. J., held, not only that a deed given to
procure the deliverance of a party from unlawful arrest and
imprisonment on a groundless claim, was void, but that-an
action of malicious prosecution might properly be maintain-
ed. Peirce v. Thompson, 6 Pick., 192.

The’ opinion of Texney, C. J., in Marks v. Gray, 42
Maine, 86, is in harmony with this view of the law. In
that case, the original*defendants agreed to allow a certain
sum on account of the alleged trespass, and the action was
disposed of in accordance with that agreement; there was
no coercion, and no payment under protest. The queere
raised by Mr. Justice WILDE upon this subject, in Savage
v. Brewer, 16 Pick., 453, was not germain to the issue upon
which his opinion is based, and is at most, not a dictum, but
a doubt. - Exceptions overruled.

ArpLETON, C. J., CurriNg, KENT, BaARROWS and Dan-
FORTH, JJ., concurred.
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" PHILANDER SoULE versus Moses Buck.

If an execution be returned satisfied by a levy upon the debtor’s land, on
which, unbeknown to the creditor, there was, and for a Idng time had
been, an outstanding mortgage, duly recorded, for more- than its value;
the latter may, on scire facias, by virtue of R. S., c. 76, § 18, have the
levy set aside and an alias execution issued for the amount of the original
judgment.

R. 8., c. 76, § 27, in nowise modifies or affects § 18; but the remedies pro-
vided in the two sections are independent and consistent.

O~ REPORT."

Scire Facias brought under R. S., c. 76, § 18, requiring
the defendant *to show cause why an alias execution should
not be issued on” a judgment in favor of the plaintiff
against the defendant, recovered before the S. J. Court for
this county, at the January term, 1864. On Feb. 20, 1864,
the first execution was levied upon a lot of land owned by
the defendant and was returned by the officer as satisfied in
full. The execution, together with the return thereon, was
duly recorded within the time prescribed by the statute.

The plaintiff introduced a mortgage of the same premi-
ses levied on, from the defendant to one Shaw, dated Dec.
1, 1855, and recorded same month, together with evidence
tending to show that the sum due on the mortgage was
greater than the value of the land at the time of the levy,
and that the plaintiff had no actual knowledge of the exist-
ence of the mortgage until a year after the levy. It also
appeared that the mortgage was never foreclosed, but that
possessian under the same had been taken by the mortga-
gee, or one claiming under him.

The case was withdrawn from the jury and reported to
the full Court, who were to render JudO'rnent according to
the legal rights of the parties.

A. W. Paine, for the plaintiff.

J. H Hilliard, for the defendant.
A creditor may waive his levy when the estate taken was -
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not the debtor’s property or it could not be holden by the
levy. R.S.,c. 76, § 18. In the case at bar, the debtor
owned the land, though under mortgage.

The mortgager is considered the owner against every
body except the mortgagee until actual entry under the
mortgage. Goodwin v. Richardson, 11 Mass., 473. *“Actu-
al entry” evidently means entry to foreclose. As between
debtor and creditor, the land was the property of the for-
mer when levied upon; and, by R. S., ¢. 76, § 27, the cred-
itor had the right to make his levy by appraisement whether
the existence of the mortgage was known or unknown to
the creditor at the time of the levy. Brown v. Clifford,
38 Maine, 212.

The creditor cannot be evicted, if he choose to protect it
by redemption. The fact that he may have to pay the full
value of the land to redeem does not change the law. He
only pays for his negligence in not examining the record pre-
vious to his le®y; but can recover the amount paid for re-
demption of the debtor, § 27. This levy is valid, § 27;
-and binds both creditor and debtor.

DaxrorTH, J.— By the decision of this Court, in Steward
v. Allen, 5 Greenl., 103, the plaintiff is entitled to the rem-
edy he seeks. The facts in that case are the same as in this;
and the statute then in force contained the same provisions
as are found in ¢. 76, § 18, R. S. But it is said that § 27,
of the same chapter, not then enacted, qualifies § 15 and
prevents its operation in such a case as the one at bar. It
is true that the section referred to provides another and a
different remedy, but not necessarily an inconsistent one.
The two sections are entirely independent of, and in no way
connected with each other. The 27th does not in its terms
purport to qualify, limit or restrain the other in any respect.
The two are not in any sense antagonistic, but each can
stand and have its full force and meaning, without, in the
slightest degree, interfering with the other. The language
in § 27, providing, in cases there referred to, that the levy
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shall be valid, does not mean that the. creditor shall be
bound by it. He may waive it though valid, as he might
do in certain cases under § 18. The meaning is, that not-
withstanding his ignorance of the mortgage he may still
avail himself of his levy, and recover of the debtor the
amount paid to the mortgagee.

This section is‘a reénactment of § 32, c¢. 94, R. S. of
1841. By referring to that statute, we find the words, *still,
the creditor shall hold the premises by virtue of his levy,”
&c., plainly indicating a choice given to the creditor,
as to whether he would retain his levy or otherwise.
There is no indication that the Legislature intended to change
the meaning by a change of language,.and a fair construc-
tion of the words will show that they have not done so.
This provision was undoubtedly made for the benefit of the
creditor. Previous to that, a levy made upon land under
mortgage, could only be sustained, when the return shew
that the creditor elected to disregard the incumbrance.
‘When it was unknown, this could not be done; therefore, in
such cases, the levy was void. Steward v. Allen, above
cited ; ZLitwchfield v. Cudworth, 15 Pick., 23; White v.
Bond, 16 Mass., 400; Brown v. Clifford, 38 Maine, 212.
Hence, as the law formerly was, if the creditor overlooked
a mortgage, on which the amount due was but small in pro-
portion to the value of the land, still he would lose his levy
and often his debt. To avoid this, the statute was passed
to enable him, if he chose, to retain his levy and at the
same time to recover of the debtor what he might be oblig-
ed to pay to relieve his land. But, if we give the statute
the force contended for by defendant’s counsel, it would
often be a hardship rather than a benefit, for, in the case at
bar, as in all similar cases, when the mortgage debt exceeds
the value of the estate levied upon, the creditor must either
lose his debt or increase it, perhaps largely, and take his
chance of recovering it of a debtor of at least doubtful re-
sponsibility. This construction of the statute would be con-
trary to its general scope-and policy, and is not required or
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even sustained by its terms. It follows that a creditor may
avail himself.of either section, when his case comes with-
in its provisions. |
Judgment for Plaintiff. — Levy set aside,
and an alias execution fo issue for the
amount due on the goriginal judgment.

ArrrETON, C. J., CUTTiNG, KENT, DICKERSON and Bar-
ROWS, JdJ., concurred.

JamMEs CUNNINGHAM versus ALBERT HOLTON.

A tenancy at will may be inferred from the payment and acceptance of rent.
The gstate of a tenancy at will is not assignable.
The landlord may, on rent day, enter upon the premises held by a tenant at

will, and demand payment of the rent; and, if not paid, he may hold them
as forfeited for non-payment of the rent.

The defendant leased by parol his store, for three years, from April 1, 1865,
rent payable quarterly. In September following, the lessee assigned his
interest to the plaintiff, who, in the succeeding November, assigned to F.,
who, in February following, re-assigned to the plaintiff, who thereupon re-
entered and continued in possession until the 10th* of April following,
when the defendant broke in and took possession. On the 18th of the last
named month, the defendant sued the plaintiff in assumpsit for rent from
October next preceding, and up to the time of the breaking, which the
plaintiff soon after paid. In trespass quare clauswm for the breaking and
holding the plaintiff out; — Held, that instead of ordering a nonsuit, the
presiding Judge should have submitted the qdestion of tenancy t¢ the jury.

O~ EXCEPTIONS.
The case is stated in the opinion.

A. W. Puaine, for the defendant.

- 1. Plaintiff was not defendant’s lessee. He was sub-ten-
ant without defendant’s knowledge and assent, and was
never recognized as his tenant by defendant. Plaintiff paid
nothing until fourteen days after he was ejected. Defend-
ant claimed the lessee as the only responsible tenant. The

Vor. Lv. 5
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suit, after eviction, cannot be construed into an assent.
Taylor on Landlord and Tenant, § 497 Doe v. Meux, 2
Har. Dig., 3603. -

2. Plaintiff had forfeited his term, if he had any right as
tenant, by non-payment of rent April 1, 1866, and defend-
ant entered and claimed forfeiture April 10.

Independent of the statute, a verbal lease is equally
binding as a written one. Stat. of Frauds might prevent
the operation of the contract to its full extent as an execu- -
tory matter, where damages are sought for non-performance,
which is not the case at bar.

The mere fact of the tenancy being under a verbal agree-
ment does not necessarily lead to the conclusion that it is
a tenancy at will. A tenancy at will may be by written
lease, and a tenancy for years may be by parol. The ver-

“bal term for years, may, by the act of the parties, be con-
verted into a tenancy at will. R. S., c. 73, § 10. If either
party seeks to violate his verbal term of years, he can do
s0, and make it at will if the other acquiesces; but, if he
does not so seek, the term for years will be continued and
enjoyed, and the rights of the parties adjudged accordingly.
It is the same with all agreements which are void by statute
of frauds. A parol agreement to convey land on certain
conditions is void. But, if the grantor actually make and
deliver his deed, and the grantee accept it, the latter is not
only bound to pay the price verbally agreed upon, but both
parties are bound by the verbal agreement as to terms and
times of payment.

R. S., c. 73, § 10, is akin to statute of frauds, and is lia-
ble to a similar construction. It avoids the attempt to cre-
ate an estate in lands by parol greater than an estate at will.
It does not create a tenancy at will when the parties did not
so intend, but, if the estate undertaken to be created is
“ greater than an estate at will,” it withholds its aid in pro-
tecting and maturing such an estate; instead of changing
its nature, it merely ignores the estate altogether. After
one party has taken advantage of the statute and avoided
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the agreement, and the other has consented to the new state
of things, their rights will be then judged according to the
new status, resulting from the new and implied agreemént.

The original agreement was for five years, at $120 per
year, payable quarterly, and the law iniposed the con-
dition of not underletting. Either could abrogate. If not,
they must strictly observe it. If lessee would enjoy the
right of remaining, he must personally occupy, and pay as
agreed in amount and time. Each must abide by his agree-
ment in order to have the benefit of performance on the
other side. The language of the statute means, that no es-
tate in lands greater than an estate at will can be created
by parol;—if the attempt is made the act is void, but estate
is not reduced to one at will, — it is reduced to nothing and
the party has no right further to remain in possession.
Cruch v. Crockett, 5 Cush., 133; Hollis v. Perl, 3 Met.,

350.

ArprETON, C. J.—This is an action of trespass quare
clausum. Tt appeared in evidence that, in March, 1865, the
defendant leased by parol the store in controversy for three
years. The rent was to commence April 1, and was payable
quarterly. In August or September following, Patten,
the lessee assigned his interest to the plaintiff, who occu-
pied to November, when he sold out to one Freeman. Free-
man remained in possession until February, when he re-sold
his right to the plaintiff who entered and continued in pos-
session up to April 10th, when the defendant broke in and
took possession, which is the trespass complained of. The
rent for the two first quarters was paid by Patten. The
rent due January 1st was paid by Freeman. A few days
before the, first of April, the defendant came into the store,
which the plaintiff was then occupying, and asked him if he
was going to pay the rent of the store. The plaintiff in-
quired if the rent was then due, and defendant replied it
‘was not. The plaintiff then told the defendant that he ex-
pected to pay the rent when it became due. The defend-
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ant then informed the plaintiff that he had leased-the store
for five years from April 1st and should expect him to quit
the premises.

On 18th April, the defendant sued the p]amtlﬁ' for the use
and occupation of the store from Jan. 1, 1866, to April 10,
which the defendant paid on the 24th. Upon these facts
the presiding Justice ordered a nonsuit, and the question
arises as to the correctness of such order. i

It is conceded that Patten was a tenant at will of the de-
fendant. A tenancy at will is an estate which simply con-
fers a right to the possession of the premises leased for such
indefinite period as both parties shall determine such pos-
session shall continue. The estate may arise by implication
as well as by express words. The payment and acceptance

,of rent are facts from which the existence of such tenancy
may be inferred. As Freeman paid rent at the quarter day
it was due, the defendant, by receiving it from him, must

- be considered as regarding him as a tenant.

As a tenancy at will is determinable at any time, the ten-
ant has no certain and indefeasible estate which he can as-
sign or grant to any other person. Austin v. Thompson,
45 N. H., 117. *“Therefore, it a tenant at will assigns over
his estate to another, who enters upon the land, he is a dis-
seizor, and the landlord may have an action of trespass against
him.” 1 Cruise’s Dig., 244, title 19, c. 1, § 7; Cooper v. .
Adams, 6 Cush., 87. The plaintiff, consequently, by his pur-
chase of Freeman, acquired no rights as against the defend-
ant. If Freeman was a tenant at .Will, he determined his
estate by his own act. The plaintiff being in as a disseizor
the tenant might enter upon him as upon any other person,
who, without right had taken possession of his lands. So,
he might waive the tort and accept him as his tenant.

The defendant sued the plaintiff for rent up to the date
of his entry, which the latter paid. The action for use and
occupation cannot be maintained except upon an express or
implied promise. - It must appear that the defendant recog-
nized the title of the landlord and occupied under it. Log-
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ers v. Libby, 35 Maine, 200; Howe v. Russell, 41 Maine,
446. Assumpsit for use and occupation will not lie when
the relation of landlord and tenant does not exist. Porter
v. Hooper, 11 Maine, 170. It is competent, however, for
parties to waive the tort, and, if waived, the owner moy
maintain assumpsit for use and occupation. Clurtis v. Tr eat,
11 Maine, 525. By bringing in assumpsit for use and occu-
pation, in connection with the other evidence, the tenant
would seem to have negatived the fact that the possession
of the plaintiff was tortious, —and that he had a right to
enter upon him as a disseizor. "

"The plaintiff cannot be regarded as a temant at sufferance,
for such tenancy is an interest arising when one comes into
possession by a lawful title otherwise than by act of law,
but retains such possession longer than he has any right.
Besxdes, at common law, noaction can be maintained against
a tenant at sufferance for rent, *because it was the folly of
the owners to suffer them to continue in possession after the
. determination of the preceding suit.” 1 Cruise’s Dig., 250.

Flood v. Flood, 1 Allen, 217. But by paying and receiv-
ing rent for the time the tenant holds over, the tenant at
sufferance becomes a tenant at will. 1b. 1 Washburn on
Real Estate, 393.

By bringing a suit for use and occupat10n, the defendant
. assumed that the plaintiff was his tenant, and as such, bound
by express or implied promise to pay rent. The only ten-
ancy under the facts as proved, was a tenancy at will.

If there was such a tenancy and the rent was due quarter-
ly, the landlord might have entered on the 1st April and
demanded rent, and, if not paid, he might have held the
premises as forfeited for non-payment of rent. Jewell v.
Berry, 20 N. H., 37; McMurphy v. Minot, 4 N. H., 251.
But the tenancy was not terminated by such entry. The
landlord neither entered nor demanded rent on that day.
He suffered the tenant to enter on a new guarter.

By R. S., 1863, c. 199, “all tenancies at will may be de-

termined by either party by thirty days notice, in writing,
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for that purpose, given to the other party, and not otherwise,
except by mutual consent, and excepting cases where the
tenant is liable to pay rent and no rent is due at the time
the notice expires; and no further notice shall be required
to entitle the landlord to the process of forcible entry and -
detainer.” ' No notice whatever has been given under this
statute. '

The rent was payable quarterly and was due April 1.
The entry was 'made April 10. In the absence of express
stipulation it is a general rule of the common law, that, if
a tenant hold from year to year, notice must be given end-
ing with the year of the tenancy ; if the hiring be a quar-
terly, a monthly, or a weekly hiring, the notice must be a
notice to quit at the expiration of the current quarter,
month or week ; and, if it breaks in the middle of the quar-
ter, month or week, it is not a good notice_to quit. Baker
v. Adams, 5 Cush., 99; Sanford v. Harvey, 11 Cush., 93;
Prescott v. Elms, 7 Cush., 346.

The defendant never gave the written notice required
by statute. He did not enter to demand rent when due, or
to claim for a forfeiture if the same was not paid. He is
not shown to have determined the tenancy, which his own
writ indicates as existing. He elected to consider the plain-
tiff as his tenant. Lanabee v. Lumbert, 34 Maine, 79. He
is therefore a trespasser. Brock v. Berry, 81 Maine, 293.

‘Further, the defendant is shown to have leased the prem-
ises prior to April 1st. In that case, he would have no
right to enter. If the tenancy was terminated by such
lease, the right to enter would belong to his tenant and not
to him.

There was evidence tending to show that the plaintiff was
tenant at will, which should have been submitted to the
Jjury. Nonsuit taken off. — Case o stand jfor trial.

KexT, DickERSON, BaArRROWS and TAPLEY, JJ., concurred.
WavtoN, J., concurred in the result.
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JoaN PATTEN versus WiLniam T. PEARSON.

In an action by the indorsee against the indorser of a negotiable promis-
sory note, indorsed in blank, the latter may prove, by parol, that he indors-
ed the note for the accommodation of the former. .

O~ EXCEPTIONS.

ASSUMPSIT FOR MONEY HAD AND RECEIVED, to recover a
balance due on a note for $2215, dated Oct. 15, 1858, sign-
ed by one Augustus W. Pratt, made payable to the order
of the defendant and by him indorsed in blank.

The presiding Judge instructed the jury that the evidence
introduced by the plaintiff was sufficient to establish a pri-
ma jfacie right in him to recover, demand and notice not
being denied; and that there was nothing in the evidence
of the defendant, assuming it to be true and admissible,
which limits or controls the effect of the defendant’s in-
dorsernent. That the indorsement being.without any writ-
ten qualification on the note, parol testimony cannot change,
limit or control it.

The verdict was for the plaintiff, and the defendant alleg-

" ed exceptions.
The remaining facts sufficiently appear in the opinion.

Rowe, for the defendant, cited Byles on Bills, *63 ; East-
on v. Pratchett, 1 Crompton, M. & R. 798; 1 Parsons on
Bills, 176, 7, 8; 191-3; Brock v. Thompson, 1 Bar., 322;
Herrick v. Carman, 10 Johns., 224 ; Chitty on Bills, *69,
*70.

J. A. Peters, for the plaintiff, cited, Zlancock v. Fairfield,
30 Maine, 299; Goodwin v. Davenport, 47 Maine, 112;
Thayer v. Mowry, 36 Maine, 287. Counsel contended
that Smith v. Morrill, 54 Maine, 48, is not an authority
against the plaintiff, because the precise question therein
decided is, that a prior indorser can maintain an action for
contribution against a subsequent indorser, on proving an
oral agreement between the indorsers at the time of indors-
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ing, that, as between themselves, they were co-sureties. It
is principally founded on Weston v. Chamberlaine, 7 Cush.,
404, and Clapp v. Rice, 13 Gray, 403, the effect of which
cases is that evidence such as is claimed to be admissible in
case at bar is not so. 'The opinion in Smith v. Morrill
accepts the decision in the Massachusets cases, but combats
the grounds of them. If the grounds are wrong, the de-
cisions must be wrong. 4

The conclusion in Smith v. Morrill is correct, and, upon
the authorities, not adverse to the plaintiff here. The cases
upon which it is based are not adverse but favorable to the
plaintiff. Some of the reasoning of the Court in Smith v.
Morrill is adverse to the plaintiff, and that reasoning is in
direct conflict with Shaw v. Shaw, 50 Maine, 94; Good-
win v. Davenport, 47 Maine, 112, not alluded to in Smith
v. Morrill.  Counsel also cited Lake v. Stetson, 13 Gray,
310, and Howe v. Morrill, 5 Cush., 80, 82, as to varying
legal effect of a legal instrument by parol.

Curring, J.— The only claim set forth in the writ is in
assuinpsit for money had and received, under which the
plaintiff claims a balance due on A note payable ‘to the or-
der of the defendant and by him indorsed.

The defence, except as to the question of damages, is sub-
stantially disclosed in the defendant’s testimony ruled in
de bene esse and subsequently excluded. He swore as fol-
lows : — ’

“That in the fall of 1858, I owed Bragg & Patten $2092,19,
for two bills of lumber sold me. I sold the same lumber to
Upton & Co. of Boston, who subsequently failed, owing me
about $12,000. I went to Boston and spent ten or twelve
days endeavoring to get security of Upton & Co., for my
claim against them. When I came home Bragg came to
see me. I told him what I had done, that I had got this
and some other securities,—that I considered this the best
of them,—that parties there said it was good, — that I had
no means of paying his firm unless they took some of these
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securities. I told him I would turn out this note and mort-
gage for my indebtedness to them if they would take it in
settlement. He then asked me to go to their office to see
if they could arrange it. I went, carrying the mortgage and
note with me, and then proposed to turn out to them the
note and mortgage in payment of my debt if they would
pay me difference. The plaintiff said the note and mort-
gage had a long time to run and that I ought to throw in
the excess in the amount of the note over my debt. After
further talk I consented thiat they should take the note and
mortgage if they would give me a full release and discharge.
And it was fully agreed that that should be in full and final
settlement of my debt to them. I then handed them the
note and mortgage, and the plaintiff receipted Bragg & Pat-
ten’s bills against me and handed them to me. [Bills duly
receipted were here put into the case.] Afterwards the
plaintiff said the note is payable to your order, you want
to indorse it to make it negotiable, and so that we-can col-
lect it in our own name. I thereupon indorsed it to accom-
modate them, not to be holden. I never intended to in-
dorse to be holden.”

On Cross examination.—<I did not indorse until after the -
papers were exchanged. It might have been a half an hour
or less.” )

Now, the plaintiff substantially denies the defendant’s
statement, and swears that the agreement to indorse was a
part of the negotiation and that the same was made before
the papers were delivered.

Upon such conflicting evidence, if admissible, an issue
was presented to the jury, or might have been, if it had
not subsequently been, by the ruling, withdrawn from their
consideration. Why should it have been so withdrawn?

This is the question now presented. If the plaintiff’s
testimony, upon this point, preponderated, he was entitled.
to a verdict for something; otherwise, if the most credit
was given to'the statement of the defendant. That state-
ment was admissible unless its admission tended to vitiate

Vor. Lv. 6
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some well and long established rule of mercantile law. But
no such rule is known to exist. On the contrary, it is well
settled, by all the authorities upon this subject, that the in-
dorsement was for the accommodation of the holder and
plaintiff in the suit may be shown on trial. See Smith v.
Morrill, 54 Maine, 48.

Lxceptions sustained. — New trial granted.

- ’
WavrroN, DicgersoN, Barrows and DaNrortH, JJ., con-
curred.

MarviNa F. PATTeERSON versus WiLLiam WILKINSON.

An tnnuendo does not extend or enlarge, but simply explains the meaning
of something previously expressed. ’

When the words themselves are not actionable, but require reference to
some extrinsic fact to make them so, such fact must be averred in a trav-
ersable form with a proper colloguium.

The words that ¢ Malvina, (meaning the plaintiff,) has been to swear a
young one,” fairly convey the idea that the plaintiff has committed the of-
fence of fornication.

Various actionable words, spoken at different times, constitute distinct causes
of action.

‘When the general issue is well pleaded to one of five counts and the plaintiff
demurs thereto and the demurrer is joined, the demurrer should be over-
ruled and judgment rendered for the defendant.

O~ ExcEPTIONS.

CASE FOR SLANDER.

The presiding Judge overruled the defendant’s demurrer
and sustained the demurrer of the plaintiff, and the defend-
ant alleged exceptions. The remainder of the case is suffi-
«ciently stated in the opinion. /

J. H. Hilliard, in support of the exceptions,
Piper, Mace & Laughton, for the plaintiff.

AprpLETON, C. J.—This is an action for slander. The dé-
fendant, regarding the declaration as containing five counts,
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pleaded the general issue to the last and specially demurred
to each of the preceding ones. The plaintiff demurred to
the defendant’s plea of the general issue and joined the de-
murrers to the other counts.

Different pleas may be filed to different counts. To some
the defendant may demur and plead the general issue to oth-
ers. The general issue being pleaded, and being a good
plea, the demurrer thereto should have been overruled, and
judgment rendered for the defendant upon the last count.

The first count, after alleging the good character of the
plaintiff, proceeds as follows;—"and whereas, one Sarah
Patterson, a sister of the plaintiff, had sexual intercourse in
the month of February, 1863, with a person not her hus-
band, and was begotten with child, which, if born alive,
would have been a bastard ; the said Sarah, on the 16th day
of October, 1863, being then pregnant and trying to con-
ceal her shame, committed suicide by poisoning herself
with arsenic. Nevertheless, the said defendant, though well
knowing the premises, but contriving maliciously to injure
and defame the plaintiff in her good name and reputation,
repeated in substance the following in the months of Octo-
ber, 1863, to divers individuals : viz., that the plaintiff was
going in the same way that her sister Sarah had gone, mean-
ing to convey and conveying the idea that plaintiff had il-
licit intercourse with divers persons and that she was preg-
nant and would commit suicide by poisoning herself, to the
damage of the plaintiff in the sum of one thousand dollars.”
And in the second count the words were “I make no doubt
Malvina is in the same situation.”

The words that “ the plaintiff was going in the same way
in which her sister. Sarah had gone,” or that “she was in
the same situation,” impute no offence and cannot be re-
garded as being libellous. Neither can their meaning be
extended or enlarged by innuendo. An innuendo is only
explanatory of some matter previously expressed.

The -words spoken, not importing a crime, and not being
upon their face slanderous, the rule as to declaring is thus
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stated by Chitty, in his work on Pleading, vol. 1, p. 342,
“When the words do not naturally and per se convey- the
meaning the plaintiff would wish to assign to them, or are
ambiguous and equivocal, and require explanation by refer-
ence to extrinsic matter, to show that they are actionable,
it must not only be stated that such matter existed, but also
that the words were spoken of and. concerning it.” The
count does not indicate that any conversation was had in
reference to the misconduct of the plaintiff’s sister. The
fact of such misconduct is stated, but in what is technically
termed the colloguium, it is not averred that the words were
spoken in relation to such misconduct. If spoken generally,
without any such reference, they were obviously not slan-
derous. “When the words spoken,” observes Lord ELLEN-
BOROUGH, in Hawks v. Hawkey, 8 Rast, 431, *do not in
themselves naturally convey the meaning imputed by the
innuendo, but also when they are ambiguous and equivocal,
and require explanation by reference to some extrinsic mat-
ter to make them actionable, it must not only be predicated
that such matter existed, but also that the words were spoken
of and concerning that matter.” In Sturtivant v. Root, 7 Fos-
ter, 69, Giomrist, C. J., says, a * colloqguium serves to show
" that the words were spoken in reference to the matter of the
averment. An innuendo is explanatory of the subject mat-
ter sufficiently expressed before, and it is explanatory of such
matter only ; for it cannot extend or limit the sense of the
words beyond their own meaning, unless something is put
upon the record for it to explain.” So, in Carter v. An-
drews, 16 Pick., 1, Smaw, C. J., says,—*“If the words have
the slanderous meaning alleged, not by their own intrinsic
force, but by reason of the existence of some extraneous
fact, the plaintiff must undertake to prove that fact, and the
defendant must be at liberty to disprove it. The fact must
be averred in a traversable form, with a proper colloguium,
lo wit, an averment, that the words in question are spoken
of and concerning such usage or report or fact, whatever it
is, which gives to words, otherwise indifferent, the particu-
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lar defamatory meaning imputed to them.” For aught that
appears in the declaration preceding the innuendo, the con- ’
versation might have had reference to the good and not to
the bad conduct of the plaintiff’s sister,, and, if so, the
words are entirely unobjectionable.

The third count sets forth no misconduet of the plaintiff’s
sister, but is for the utterance of these words, that Mrs.
Patterson, the mother of said Malvina, * had not seen all of
her trouble, that Malvina was in the same way that Sarah
had been.” But it is obvious that these words, without
preceding averments to give them a special meaning, con-
vey no slanderous imputation upon the character of the
plaintiff. '

The offence of fornication is punishable by the statutes of
this State. An action of slander will lie for charging an
unmarried woman with having committed this offence. Mil-
ler v. Parish, 8 Pick., 385; Woodbury v. Thompson, 2
N. H., 194. The words set forth in the fourth count, that
* Malvina has been to swear a young one,” fairly convey the
idea that the plaintiff has committed the offence of fornica-
tion. ' ‘

_If the declaration, as the plaintiff now claims, contains
but one couut, that is bad on special demurrer for duplicity.
Each count should contain but one cause of action, and no
more. It is true, it was held in Rathbun v. Emigh, 6 Wen-
dell, 407, that different sets of words, importing the same
charge, laid as spoken at the same time, may be included in
the same count. But such is not the case here. The dif-
ferent words set forth in the plaintiff’s declaration were
spoken at different times, and therefore constitute several
and distinct causes of action, and should have been embod-
ied in separate counts.

But the exceptions negative the proposition that there is
but one count. They assume five several counts. The pre-
siding Judge, in his ruling, acted upon the same assump-
tion. We think there were five counts intended to be filed;
though some were defective. ’
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The result is, the three first counts are bad, and the fourth
is good on general demurrer. The plea to the fifth is good.
The plaintiff’s demurrer thereto is overruled.

Fxceptions sustained.

Kexnr, DickersoN, Barrows and DanrortH, JJ., con-
curred. '

THOMAS MORTON wersus INHABITANTS OF FRANKFORT.

Towns are not lable for injuries occasioned by such obstructions as are ne-
cessarily created in highways in order to repair them, provided reasona-
ble measures are taken to notify travellers of their existence.

Such obstructions_are not, in any proper sense, defects.
What are reasonable measures.

O~ MorroN to set aside the verdict.

OasE for injury sustained by the plaintiff by reason of an
alleged defect in a highway in the town of Frankfort, which
highway it was admitted the defendants were bound to keep
in repair. .

John A. Rines, called by the plaintiff, testified : —I was
driving a three horse team through Frankfort Marsh village,
so called, April 30, 1857, and noticed some men, and oxen
and cart, and a plank standing up in the road by the cul-
vert. One of the men was Freeman C. Parker, surveyor of
the district. The road was a gradual descent and smooth
from where I was when I first saw team down to the culvert.
Had 300 feet of green hard wood ship plank, -weighing at
least two tons, on my wagon. Horses trotted slowly.
When some 75 feet from culvert, Parker gave notice by
hailing. Told me to go to the left for there was a hole
there. The hole was three to four feet wide, three to four
feet deep, and extending from the west side to east of the
center of the road. On the east side, about ten feet of the
road had not caved in. The ox-team was standing on the



WALDO COUNTY. 47

Morton ». Inhabitants of Frankfort.

east side when I hove in sight. The ox-team started along
towards me. I tried to rein up my horses, could not stop
them. Swung leaders to. Sheered off pole horses that
leaders might not get into hole, and that my team might
not hit the cart. Rim of my near hind wheel hit hub of
ox-cart.  Collision broke draft of cart and my hind axle.
The collision took place about thirty feet from the hole. I
looked around and saw plaintiff lying on his back in the
road behind my team. Plank swung down from my wagon
and broke plaintiff’s leg.

Cross-examination. — Discovered plank in the hole when
20 to 25 rods from it. Shoulders of the leaders about
abreast of the hole when wheels collided. First saw plain-
tiff that day on the ground behind my wagon. My right
hind wheel came off. Hind axle of my wagon thirty feet
from fore.

Thomas Morton, testified : — About twenty rods from
place of accident, I got upon hind end of the planks on Rines’
wagon. Saw some men standing in the road ahead. Saw no
plank sticking up in the road. Saw an ox-team. Rines’ fore
wheel passed the ox-team, but his hind wheel struck it, axle

broke and plank came down upon my leg. Laid on my
" back forty-eight days. Leg did not heal entirely for four
years. Did not hear Parker hail Rines. The road was de-
scending, but good, smooth and hard. Rines tried to shear
off from the ox-team, and then sheared to the other side to
avoid the hole. Rines’ team about fifty feet long. Don’t
know as Rines knew I was on his wagon. I got on to see
the movement of his horses, as T had had talk with him
about swapping. When I first noticed ox-team, it was
moving towards us.

Seldon Morton, testified : — Am plaintiff’s brother. Cul-
vert 4 feet wide, twenty-six feet long, built of common
stone covered with stringers and they covered with poles
and dirt. Was under the culvert three weeks before acci-
dent. Wall on one side had partially fallen down, and the
. earth washed out from behind the wall, leaving a space of
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the size of a hogshead. The cavity was directly under the
place where the hole was on day of the accident. When
I was under there, the crust of the earth was frozen.

Levi Curtis, testified :—Passed over the culvert April
30, 1857, in wagon. Horse stumbled and fell. Found he
had broken through. No hole there just before. Hole,
foot or foot and one-half across.
< Franklin C. Parker, testified : — Was surveyor of dis-

trict. Was notified of defect, April 30, 1857. Went im-
mediately to fix it; found hole about size of water-bucket,
north side of culvert, about one-third of the way from west
side of the road. Broke down the earth with a bar, and
found cavity north side of wall of culvert. Stuck up a
plank in the hole, extending eight to ten feet above the sur-
face and ten to twelve inches wide. Hopkins came along
with his ox-team and stopped a few minutes. Saw Rines
when he came in sight. Hopkins started along. Rines
was coming pretty good speed. Hailed him. Swung my
hands. He was about 15 rods from hole when I called to
him. When he stopped his team, head of his leader nearly
opposite the hole. I get to the hole within ten minutes
after I was notified of its existence,.about eight o’clock in
the morning of the 30th of April. Hopkins’ ox-team had got
some rods from the hole when the teams collided. Road
twenty-five feet wide where collision took place.

The evidence was voluminous, but the foregoing contains .
its substance. ’ v

The verdict was for the plaintiff, whereupon the defend-
ants moved it be set aside.

N. H. Hubbard, for the plaintiff.
W. G. Crosby, for the defendants.

Wavron, J.—Towns are not liable for injuries occasion-
ed by such obstructions as are necessarily created in high-
ways in order to repair them, provided reasonable measures
are taken to notify travellers of their existence. Such ob-
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structions are not in any proper sense defects. They are
the necessary means to a lawful end,— means necessary to
the performance of a duty imposed by law,—and when
reasonable notice of their existence is given, create no lia-
bilities on the part of towns for injuries occasioned by them.
To hold towns liable in such cases would be to impose a
penalty, not on their negligence, but on the means necessary
to the performance of a legal duty. The law, rightly ad- .
"ministered, will lead to no such absurd results.

* The only obstruction in the road, at the time of the plain-
tift’s injury, was an excavation made by the highway survey-
or in order to repair a culvert. The water had got behind
one of the walls of the culvert and washed out the earth,
and the only way to reach this subterranean cavity and re-
pair it, was to make an opening above it.

Did the driver of the team on which the plaintiff was
riding bave reasonable notice of this obstruction? We think
he did. The driver says the surveyor hailed him and told
him there was a hole there when he was about seventy-five
feet distant from it. Other witnesses say that the distance
was much greater than that. But this was not the only
notice. The surveyor had stuck up a plank in the ex-
cavation eight or ten feet high, and ten or twelve inches
wide, and the driver admits that he saw this plank, and the
men standing around it, at the distance of twenty or twen-
ty-five rods. It will be remembered that this was in broad
daylight,-— about eight o’clock in the morning, —that the
teamster was acquainted with the road and must have known
that there was a culvert there; that the excavation was
westerly of the center of the road, and only six or eight
feet long, leaving enough of the unbroken road on the
easterly side for teams to pass upon with safety ; that the
teamster saw the ox-team coming and knew that he must
meet and pass it before reaching the culvert. If, under
these circumstances, the teamster was unable to keep out.of
the excavation, and at the same time avoid running against

Vour. Lv. 7
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the ox-cart, we think it must have been for some reason
other than the fault of the town or the surveyor. We think
the notice of the unsafe condition of the road was amply
sufficient, —all that the most prudent man would have
deemed necessary.

We of course recognize the soundness of the argument,
that the mere enlargement of a hole by the lapse of time
and the action of the elements will not affect the liability of
the town. DBut there is no analogy between such a case and
the one now under consideration. Here the hole was not
enlarged by the lapse of time and the action of the elements,
but an excavation was intentionally and necessarily made in
order to effect repairs. The fact that there was a dangerous
defect there before the surveyor commenced operations, in-
stead of creating, frees the town from responsibility. It is
the surveyor’s justification for creating such an obstruction.
Being necessary it was lawful. If it had not been necessary
it would have been unlawful.

When a highway surveyor is about to commence repairs
of such a characfer that while they are being made the road
cannot be used with safety, he would undoubtedly be justifi-
ed in closing it till the repairs should be completed. But
when, as in this case, the repairs can be made in a short
time, and enough of the road will remain unobstructed for
travellers to pass upon with safety, he ought not to close it.
To do so would subject the public to an unreasonable ircon-
venience. His duty in such cases is to adopt reasonable
measures for notifying travellers of the condition of the
road, —what portions must be avoided, and what portions
can be used, —and then proceed to make the necessary re-
pairs as soon as possible ; and when he has done this he has
done his whole duty. The town will be freed from respon-
sibility, and travellers will use the road at their own risk.
If he proceeds to make the repairs without giving such no-
tice, the liability of the town for injuries will continue.

If in this case, the highway surveyor, when notified that
a horse’s foot had broken through the culvert, had com-
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menced fencing up the road instead of setting. himself to
work to repair it, we cannot doubt that he would have been
looked upon by the entire community as a fool or an insane
man. The defect was one which could be repaired in a very
short time, and, while the repairs were being made, enough
of the smooth hard road would remain undisturbed for trav-
ellers to pass upon with safety. To have fenced up the
road would, in our judgment, have subjected the public to
an unreasonable inconvenience. The surveyor stuck up a
plank in the hole eight or ten feet high and ten or twelve
inches wide. It seems to us that such an object standing
over a culvert, and in the travelled part of the road, would
sufficiently indicafe that that portion of the road was not.in
a usable condition. But this was not all. The surveyor
himself remained by the excavation and actually hailed the
driver of the team on which the plaintiff was riding at the
time of the accident, and told him there was a hole there,
when he was at least seventy-five feet from it. Other wit-
nesses, as before stated, say that the distance was much
greater than that, but the driver himself fixes the distance
at not less than seventy-five feet.

Our conclusion is, that towns are not liable for injuries
occasioned by obstructions in highways, necessarily created
in order to repair them, provided reasonable notice of the
condition of the road is given; that the only obstruction in
the road at the time of the plaintiff’s injury, was an excava-
tion necessarily made in order to repair a defective culvert;
that reasonable and suitable measures were taken to notify
travellers of the condition of the road, and that the driver
of the team on which the plaintiff was riding, in particular,
had such notice; and if it can be said that the plaintiff was
himself free from fault in getting on to the hind end of a
heavily loaded lumber wagon without the knowledge or con-
sent of the driver, and without right, and that the excavation
in the road was the sole and proximate cause of his injury,
(a proposition the truth of which may well be doubted, for it
will be remembered that the collision with the ox-cart, and



" 52 EASTERN DISTRICT, 1867.

Morton ». Inhabitants of Frankfort.

the breaking of the plaintiff’s leg, took place before the ex-
cavation was reached,) we think, that inasmuch as the ex-
cavation was necessarily made for a lawful purpose, and
reasonable notice of it given, the plaintiff’s loss, so far as
the town is concerned, was “damnum absque injuria,” and
" that he cannot maintain an action against the town to re-
cover the damages he thereby sustained.

Perhaps we ought to notice the argument that, if this cul-
vert had been repaired sooner, as it should have been, the
plaintiff’s injury would not have happened. It may be as-
serted with equal truth that if it had not been repaired so
soon by a day, or even an hour, the accident would not have
occurred. The teamster might have got one of his horse’s
legs into the hole that was there before the surveyor com-
menced operations and broken it, but there is no reason to
suppose that such an accident would have ended in break-
ing the plaintift’s leg. The answer to this argument based
on mere delay is that the excavation, being necessary, was
therefore lawful, and as lawful on the morning of the acci-
dent as it would have been the day before, and to human
foresight no more dangerous on the morning of the accident
than it would have been the day before,—no more danger-
ous at the moment of the accident than it would have heen
the first moment the defect in the culvert was discovered.
The unfortunate conjuncture of time and other circumstances
which caused the plaintiff’s injury were beyond the reach
of human foresight. It could not be foreseen that the ex-
cavation necessary to repair the culvert would be more dan-
gerous on the morning of the accident than at any other
time. It was as lawful then as at any other time, and the
liability of the town for injuries oceasioned by it was there-
fore no greater then than at any other time.

- The hole that was in the road before the surveyor com-
menced operations had no agency whatever in producing
the plaintiff’s injury, except upon the principle that all which
goes before is necessary to produce what comes after, thus
making the chain of causation endless. The teamster did
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not drive into it; he had not reached the place where it was,
even, when the accident happened. He never, in fact, had
any knowledge of its existence till after the accident had oc- .
curred. It could not therefore have influenced his conduct.
It was the excavation made by the surveyor, that he was
endeavoring to avoid when the collision with the cart took
place ; and the proposition that the hole that existed in the
road before the surveyor commenced operations, was the
proximate cause of the plaintift’s injury, cannot for a mo-
ment be maintained. It was at most but one of the remote
circumstances which combined te produce it. *In jure,
causa proxima, non remota, spectatur.” :

We think, upon the plaintiff’s own showing, he is not en-
titled to revover, and that the presiding Judge would have
been justified in ordering a nonsuit.

DMotion sustained.— Verdict set aside.—
New trial granted.

ArprreTON, C. J., Curring, Kent, Birrows and Dax-
FORTH, JJ., concurred.

COyrus ParTeERsoN versus Josian CHANDLER.

An appraisers’ return upon an execution, stating ¢ we viewed a tract of land
* * shown to us * * as the estate of * * the debtor, * * which said tract
of land we have appraised at,” a sum named, ‘and we have set cut said
tract of land by metes and bounds,” &e., sufficiently states the ¢ nature of
the estate,” as required by R. S., c. 76, § 3. '

If the whole interest in the estate set out is appraised as belonging to the
debtor, when, in fact, he owned only two-thirds, still the levy will be valid.

ON REPORT.

WeriT oF ENTRY.

The plaintiff claimed under a levy in his favor against the
defendant, made Nov. 16, 1858, and recorded Jan. 6, 1859.
The defendant was in possession at the time of the levy
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and has continued in possession ever since. It was agreed
that the defendant owned at the time of the levy only two-
thirds undivided of the lot levied upon.

So much of the appraisers’ return as is essential was as
follows : —* We have this day entered upon, with the offi-
cer, Miles Staples, a deputy sheriff, and, so far as necessary
to form a just value thereof, and viewed a tract of land, ly-
ing in Kunox, in said county, shown to us by Cyrus Patter-
gon, the creditor, as the estate of Josiah Chandler, the debt-
or, which said tract of land is bounded and described as
follows, which said fract of land we have * * appraised at
* * * and we have set out the said tract of land by metes
and bounds to the creditor,” &c.

Judgment was to be rendered according to the legal rights
of the parties; and, if for the plaintiff, damages to be as-
sessed by an arbitrator to be agreed upon by the parties, or
to be appointed by the Court.

W. G. Crosby, for the plaintiff.
W. H. McLellan, for the defendant.

DaxrorrH, J.—The only question raised in this case is
as to the sufficiency of the appraisers’ return, under the
provisions of R. S., 1857, ¢. 76, § 3. The statute does
not require the use of any particular form of words, but
simply that the nature and interest of the debtor appraised
should be distinctly described and set out. . In the return
under which the plaintiff claims, the appraisers say, —* we
viewed a tract of land * * shown to us * * as the estate
of Josiah Chandler, the debtor, * * which said tract we
have appraised, * * and we have set out said tract of land,”
&c. This would seem to be fit and appropriate language to
describe the highest interest in the land known to the law.
It certainly covers all there is of it. It would be inappro-
priate if any less interest was appraised and set off. Lan-
guage substantially like this was held sufficient in Boynton
v. Grant, 52 Maine, 220. The principles laid down in



WALDO COUNTY. 55

Inhabitants of Monroe ». Inhabitants of Jackson.

Stinson v. Rouse, 52 Maine, 261, are not in conflict with
Boynton v. Grant, but rather confirmatory of it. The
statute, however, does not require that the title of the debt-
or should be correctly stated, only that there should be no
doubt as to the interest appraised. If a greater interest is
appraised than the debtor had, still the levy will hold, if
the creditor so elects, whatever estate the debtor had. R.S.,
1857, c. 76, § 6. TFrom the agreed statement of facts in
this case, it appears that the debtor was the owner of two
undivided third parts of the land levied upon, and for that
portion only is the plaintiff entitled to judgment.

Judgment for plaintiff for two-thirds undivided of
the land claimed, damages to be assessed by an
assessor agreed upon by the parties or appointed
by the Court.

AreLeTON, C. J., Curring, WaLToN, DIicKERsoN and
Barrows, JJ., concurred.

D G —

INHABITANTS OF MONROE versus INHABITANTS OF.JACKSON.

A person non compos mentis from infancy, and not emancipated, will follow
the settlement of the father as well after he arrives of full age as before.

Such person cannot acquire an independent settlement by residence in a town
for five successive years.

A transfer, by the father, of all his property to another, who, in considera-
tion thereof, agreed to and did thereafter support the father and his family,
does mot constituté an emancipation of a member of the family who has
been non compos mentis from birth.

O~ REPORT.

Assumpsit for supplies furnished a pauper who was non
compos mentts from her birth. The only question was as to
the settlement of the pauper.

The facts are sufficiently stated in the opinion.
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N. H. Hubbard, for the plaintiffs, contended —

1. That a person non compos mentis may acquire a settle-
ment in his own right, by residing in a town five successive
years after he has arrived at the age of twenty-one years,
without being erriancipated; citing R. 8., c. 24, § 1, clause
4; Augusta v. Turner, 24 Maine, 112; New Vineyard v.
Harpswell, 33 Maine, 193 ; Auburn v. Hebron, 48 Maine,
322; R. S., ¢. 1, § 4, clause 8; Corinth v. Bradley, 51
Maine, 540.

2. That the father emancipated the pauper by transferring
all his property to his son, who was to, and who did there-
afterwards, support the whole family including the pauper.

W. Q. Crosby, for the defendants.

Barrows, J.—The only question is as to the settlement
of Dorothy Jenness, a pauper, for whose support the plain-
tiifs have furnished supplies, for which they claim to recover
in this action: _

She was born July 8, 1817, is non compos, a nativitate, and
the legitimate child of Francis Jenness, who, in March, 1847,
with his family, then consisting of his wife, this daughter
and a minor son, Charles, moved into Jackson and took up
his abode with his son John, to whom he had previously
conveyed what property he possessed, with the understand-
ing that John was to support the family. The mother testi-
fies that they all lived in the same house with John and his
family, sometimes eating at the same table, and sometimes
dividing their supplies and occupying different parts of the
house ; that John was “slim” for two or three years and did -
the business while her husband worked on the farm, doing
as much as John for the common support, and contin-
uing able thus to work until twenty days before his death,
which occurred in October, 1850. After that Dorothy con-
tinued to have her home there, in Jackson, with her mother,
until March, 1854, John dying in the fall of 1853.

Hereupon, inasmuch as the pauper lived and had her home
in the defendant town for more than five years successively,
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after arriving at the age of twenty-one years, the plaintiffs
contend that, whether emancipated or not, she gained a set-
tlement in her own right by that residence, and further-
more, that the arrangement made by her father with John,
for the support of the family, was in effect an emancipation,
if that is necessary in order to make her gain a settlement.

We cannot so view it.

The wants and weakness of helpless and dependent chil-
dren give them a rightful claim for protection and support
upon the parent, who, in requital, has an unquestioned right
to the custody and control of them, and to such services as
they are capable of rendering, so long as this condition of
things lasts. The law of nature, in this respect, has been
recognized in the enactments and legal decisions of all civiliz-
ed nations.

In our provisions for the support of the poor, care was
taken, as far as possible, to prevent the separation of those
between whom this reciprocal duty and obligation subsisted.
The settlement of legitimate children was made to depend
upon that of their father, when he had one within the State.
And minor children, not emancipated, have been uniformly
held incapable of acquiring in any mode a different settle-
ment from him. , Frankfort v. New Vineyard, 48 Maine, 565.

This condition of dependence, in ordinary cases, is con-
sidered as ceasing upon the arrival of the child at the age
when the law decrees that he may be presumed capable of
contracting for himself and administering his own affairs
with reasonable discretion, and so he is to be deemed eman-
cipated upon coming to the age of twenty-one years, unless
by reason of mental imbecility he is compelled still to re-
main dependent upon the parent for guidance and support.

When this state of things occurs, an uninterrupted series
of decisions has recognized both the rights and the duties
of the parents as still continuing, and has made the settle-
ment of the child dependent upon that of the father and
liable to change only with his. Uplon v. Northbridge, 15

. Vor. v, 8
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Mass., 237; Orford v. Rumney, 3 N. H., 331; Wiscasset
v. Waldoborough, 3 Maine, 388; Tremont v. Mt. Desert,
36 Maine, 390 ; Gardiner v. Farmingdale, 45 Maine, 537.

The reason for these decisions and their propriety are
alike obvious. And cases like Augusta v. Turner, 24 Maine,
112; New Vineyard v. Harpswell, 33 Maine, 193 ; Auburn
v. Hebron, 48 Maine, 322 ; Corinth v. Bradley, 51 Maine,
540, in which it is held that persons non compos mentis, hut
emancipated by the death or desertion of the parent, may
gain a settlement in their own right by five years continuous
residence, are not at all in conflict with this rule. A minor,
who, while living with his parents, can have only a deriva-
tive settlement, ¢’ emancipated, may acquire a settlement in
his own right in any mode provided in the settlement Acts
* applicable to persons under 21 years of age. Lubec v.
Eastport, 3 Maine, 220. A

But, while the condition of filial subjection and depen-
dence and parental control and support continues to subsist,
whether it arises out of the weakness and necessities of im-
mature years, or out of mental infirmity protracted into
what are called years of discretion, there is no emancipa-
tion and no possibility of separate settlements.

To harmonize with our own previous decisions on these
questions of settlement, we must hold that a person, non
compos mentis from infancy, and not emauncipated, though
more than twenty-one years of age, will follow the settle-
ment of the father with whom she resides, and cannot ac-
quire an independent settlement by residence in a town for
five successive years. Up to Oct. 31, 1850, the date of
her father’s death, the settlement of Dorothy, if not eman-
cipated, was that of her father, and not in Jackson. She
continued to live in Jackson only until March, 1854, less
than five years after her father’s death. Repeated decisions
have settled it that five years continuous residence of a per-
son capable of acquiring a settlement suo jure, is necessary
to establish a settlement in that mode, and that it is not
competent for that purpose to add the time during which
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the person has resided in the town in a subordinate and de-
pendent position, to that which elapses after that condition
is changed, to make up the required five years. Richmond
v. Lisbon, 15 Maine, 434; Thomaston v. St. George, 17
Maine, 117. ‘

The only remaining ground upon which the plaintiffs claim
to be entitled to recover is, that the facts show an emanci- .
pation of the pauper by her father, in his lifetime, in which
case her continuous residence of seven years in Jackson,
. would, as we have seen from the authorities above cited,
gain for her a settlement there in her own right.

But there is nothing in the case from which such emanci-
pation can be legitimately inferred. So long as the wants
and necessities of the child tend to make him dependent
upon the father, emancipation, being contrary to nature, is
never to be presumed but must always be proved. Sumner
v. Sebec, 3 Maine, 225.

And this is equally the case whether those wants and ne-
cessities are owing to the feebleness of infancy or to mental
imbecility extending into mature years.

It occurs either by the act of God in depriving the child
of his natural protector by death, or by the voluntary act
of the parent surrendering the rights and renouncing the
duties of his position, or, in some way, conducting in rela-
tion thereto in a manner which is inconsistent with any
further performance of them. Poverty, even culminating
in absolute pauperism of the parent, and resulting in a bind-
ing out to service of the child by the selectmen, until he is 21
years of age, does not effect it. Fuayette v. Leeds, 10 Maine,
409 ; Sanford v. Lebanon, 31 Maine, 124 ; Oldtown v. Fal-
mouth, 40 Maine, 106.

Neither does desertion of his home nor vagrancy of the
child, unless assented to by the parent. Bangor v. Read-
JSield, 32 Maine, 60.

That emancipation may be inferred from the acts of the
parties, was settled in Dennysville v. Trescott, 30 Maine,
470. But we find no case in which the character of the acts
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relied upon as evidence of emancipation resembles that of
those in the case at bar. On the contrary, in Wiscasset v.
Waldoborough, ubi sup., the main facts of which are not
unlike these, (though the question of emancipation and its
effect was not raised or considered,) the Court held that the
non compos child, of full age, took a derivative settlement
from one gained by the father, while resident with him in
the family of a brother to whom the father had conveyed
his property, conditioned for the support of himself and
his wife, during life, and the support of the non compos for
a term of years. This was in effect holding that these facts
did not constitute an emancipation, for an emancipated child
does not follow the after-acquired settlement of his parent.

But, without relying upon precedent, it is plain that the
attempt of Francis Jenness to make some sort of provision
for the future comfort and support of those dependent upon
him, by conveying his property to his son John, transferred
not a particle of parental authority or control over Dorothy
to her brother. It still remained for Francis Jenness and,
after him, for his wife, and ultimately for Dorothy herself,
to say how far she should make use of the means of support
thus provided. The transaction gave John no claim to her
services, nor right to insist upon her living with him or ac-
cording to his direction.

So far as appears, until disabled by sickness, twenty days
before he died, Francis Jenuesg, never intermitting his pa-
ternal cares, but laboring for the benefit and comfort of the
united families, preserved his right to control the move-
ments of Dorothy as he might think best for her interest and
his own. While parental control and filial subordination
concur, there can be no pretence of emancipation.

Judgment for the defendants.

ArrreTON, C. J., Curring, Kent, DaNrForTH and Tap-
LEY, JJ., concurred.
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Wiriam A. Crarg & als., pet'rs, versus JAMES WARD-
weLL & als.

The return, upon a warrant calling a town meeting, must show that an ¢ at-
tested” copy thereof was posted up in some public and conspicuous place
“in” the town where the meeting was to be held.

If a town ‘ has appointed by vote, in legal meeting, a different mode” of no-
tifying its meetings, it is incumbent upon the party desiring to establish the
legality of the meeting, to show it was called in accordance with the mode
prescribed by the town.

In a petition for an injunction against town officers, under § 1, c. 239, of the
Public Laws of 1864,* an allegation denying the prior legal authority of
the town to authorize the issuing of town orders by the selectmen, and the
subsequent legislative ratification thereof, puts directly in issue the legal-
ity of the town meeting.

Where such petition ran against the selectmen, collector and treasurer, eo
nomine, and the names of the individuals holding such offices, when the
bill was drawn, were inserted in the prayer of the bill as parties respon-
dent, upon whom service was made : — Held, that the injunction would not
be dissolved as to the particular respondents, although they had ceased to
hold the respective offices named.

BiuL 1v EQuity brought under the Public Laws of 1864,
c. 239, § 1,* by the complainants, “ten taxable inhabitants”
of the town of Frankfort, to enjoin the selectmen, collector
and treasurer of said town from paying,-or receiving in pay-
ment of taxes, certain town orders therein mentioned, drawn
in pursuance of a vote of the town, to pay bounties to cer-
tain persons named.

* Sgor. 1, ¢. 239, Public Laws of 1864, When any county, city, town or
school district votes to pledge its credit, or to raise by taxation, or to pay from
its treasury, any money, for any purpose other ‘than those for which it has
the legal right and power, or any agent or officer thereof attempts to pay
out the money of such county, city, town or school district, without authori-
ty, the Supreme Judicial Court may, upon the suit or petition of not less
than ten taxablée inhabitants thereof, briefly setting forth the cause of com-
plaint, hear and determine the same in equity. Any justice of said court
may, in term time or vacation, issue injunctions and make such orders and
decrees as may be necessary or proper to restrain or prevent any ‘violation
or abuse of such legal right or power, until the final determination of the
cause by said court.
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The bill alleged that, at a meeting of the inhabitants of
said town holden March 6, 1865, the warrant calling the
meeting contained the following articles :

“Article 29. To see what action the town will take
towards raising money to fill the quota of said town, under
the call of Dec. 19, 1864, and towards paying” two persons
named, who are drafted and accepted under the call of July,
1864.

. “Article 30. To see what action the town will take in
regard to compensating those who have furnished substitutes
for the war,” &c. .

That the action of the inhabitants of the town upon sald
articles was as follows:

“Article 29. Voted that the selectmen be authorized and
instructed to pay to any person who may volunteer or be
drafted, or furnish a substitute and be mustered into the
military or naval service of the United States, under the
call of Dec. 19, 1864, the sum of $300, or a town note or
order for that sum ; and to” two persons named, © who were
drafted and mustered into the service under the July call,
$25 per month, so long as they shall remain in the service.

“Article 30. That the selectmen be instructed to draw a
town order of $300 for each man who has put in a substi-
tute since the commencement of the rebellion.”

The bill further alleged that the selectmen issued under
the vote upon Article 29, a town order of $300 to each of
fifteen persons named, and to each of the two drafted per-
sons named, two orders, one of $150 and one of $66.

That, under the vote upon Article 30, the selectmen issued
an order of $300 to each of twenty persons named.

The bill further alleges that, at a meeting of said inhab-
itants, held March 5, 1866, the warrant contains the follow-
ing articles :

“Article 11. To see how much money the town will vote
to raise to pay its indebtedness.”

That, upon said article, the town * voted to raise $10,000
by assessment, to pay the town’s indebtedness;” that the
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money so voted to be raised, was intended for the purpose
of paying said orders; that said inhabitants “ had no legal
" right, power or authority, * * * * by virtue of any arti-
cle or articles in said first named warrant, to vote to author-
ize th@k selectmen to issue any one of such orders;” * *
that the said inhabitants, at said last named meeting “ had
no legal right, power or authority to vote to raise any money
for the purpose of paying said town orders; and that the
action of said inhabitants in all of said premises has not
been made valid by any subsequent Act of the inhabitants
of this State, or of the Legislature.”

The prayer of the bill was that these respondents, named
and described as selectmen, collector and treasurer of the
town, might be enjoined from taking up any of said orders
and issuing others or other orders or notes directly or in-
directly in the stead thereof; or from receiving directly or -
indirectly any or any part of said orders in part or full
payment of taxes now due or to become due ; and from pay-
ing directly or indirectly any money out of the treasury of
the town in part or full payment of said orders or interest
thereon.

The parties agreed that the articles and votes set out in
the bill were correct, and that the respondents, since the
" commencement of the bill, had ceased to be officers of the
town by expiration of their term of office.

The return upon the warrant for the meeting of March 6,
1865, was dated Feb. 25, 1865, wherein the person to whom
the werrant was addressed certified that he has notified and
warned the inhabitants of said Frankfort, &c., “by, posting
up two copies of the within in two public and conspicuous
places; one at J. Wardwell’s store, one at the post office at
Frankfort Mills, seven days prior to the time appointed for
said meeting.” The return upon the warrant for the meet-
ing of March 5, 1866, declared the service to have been
made by “posting up two copies of said warrant, one in the
post office at Frankfort mills, and one in James Wardwell’s
store, being public and conspicuous places in said town,” &e.
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The facts connected with the returns were put in subject
to objection, and the respondents to have the benefit of all
legal rights in relation to amendment of records and re-
turns. ‘

N

T. W. Vose, for the complainants.

W. Q. Crosby, for respondents.

1. The prayer of the petition is, that these respondents,
described therein as selectmen, treasurer and collector, may
be enjoined from paying certain orders, &c. The agreed
facts find that these individuals do not now hold those offices.

To enjoin them from doing an act which they have no
official authority to do, would be a mere idle form ; an in-
junction on them would have no operation on their succes-
sors in office. For aught that appears, their successors may
have already paid the orders; or, if not, an injunction made
perpetual on these respondents, now that they are out of
office, will not enjoin those who now hold the office from
acting in the premises.

To compel these respondents to incur the expense of
answering to a suit to which they were made parties only
by reason of their official capacity, after they have ceased
to hold or exercise that capacity, would be inequitable.
The injunction, as to them at least, should be dissolved ;
and they should be indemnified by the petitioners for the
costs they have incurred since they ceased to hold office.

The course which petitioners should have adopted when
that event occurred is so obvious that I need not indicate it.

2. The petitioners, in their petition, assign certain reasons
why the respondents should be enjoined, &c.

Their counsel, in argument, assigns another reason, viz. :
that the meetings, at which the votes were passed, were not
legally called. This point is not open to them ; they must
confine themselves to the causes enumerated in their peti-
tion. It can be raised only by amending the petition, or
complaint, or bill, whichever may be the appropriate style
of the process, and the Court will not, at this stage of the
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proceedings, permit the amendment. * After the cause is at
issue the Court will not give the plaintiff leave to amend,
unless he shows, not only the materiality of the proposed
alteration, but also that he was not in a condition to have
made it earlier.” Story’s Com. on Eq. Pl., (ed. of 1838,)
pp. 268—9. “Application for leave to amend must be at
the proper stage of the cause; the proper stage is before
the cause is at issue; and the cause is properly at issue
when the replication is in and the pleadings are closed.” Ib.
679, 681.

But, admitting that petitioners can make the point, it is
incumbent on them to show that the meetings were not le-
- gally called.

The defects pointed out are in the returns of the warning
officers; for aught that appears those meetings were notifi-
ed in accordance with the vote of the town. R. S.,c. 3,
§ 7. DPetitioners do not show that they were not.

If there is any defect in the returns we shall ask for leave
to amend them; this right is allowed us by the “agreed
facts”; the Court will not, of course, refuse permission.

Dickerson, J.—This is a process in equity, brought
under c. 239, of the laws of 1864, to enjoin the respondents,
town officers of Frankfort, from paying or receiving certain
town orders, drawn in pursuance of a vote of the town, to
pay bounties to the persons therein named.

In the absence of any statutory provision, the towns and
cities in this State had no authority to raise money to pay
bounties to soldiers; and it is worthy of remark, that the
legislation upon this subject, instead of preceding, followed
the action of the municipalities, ratifying rather than au-
thorizing their doings in this respect.

The several enactments of the Legislature, legalizing the
proceedings of the municipalities, in offering and paying
bounties to secure the performance of military service, in
the cases specified in those statutes, made them valid in as
full and ample a manner as though they had been authoriz-

Vor. Lv. 9
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ed by law ; —provided, the meetings at which these pro-
ceedings were had, were legally notified and held. Sanborn
v. Machiasport, 53 Maine, 82.

Section 7 of chapter 3, R. S., requires that notice of town
meetings shall be given “by posting up an attested copy of
the warrant in some public and conspicuous place in said
town, seven days before the meeting, unless the town has
appointed, by vote, in legal meeting, a different mode.” It
has been repeatedly held that a failure to comply with this
requirement, in any particular, renders the doings of the
meeting void. State v. Williams, 31 Maine, 231; Beard
v. Fossett, 34 Maine, 575; Brown v. Witham, 51 Maine,
21; Sanborn v. Machiasport, 53 Maine, 82.

The return upon the warrant calling the meeting: of the
6th of March, 1865, when the bountxes in -question were
voted, recites that service of the warrant was made by *“post-
ing up two copies of the warrant in two public and conspic-
uous places, one at J. Wardwell’s store, one at the post office
at Frankfort Mills, seven days prior to the time appointed
for said meeting.” The omission to certify that an attested
copy of the warrant was posted up, is a fatal defect, if, in-
deed, this return shows that either of the notices was post-
ed up within the town of Frankfort. The return upon the
warrant calling the meeting of March 5, 1866, at which the
town voted to raise money to pay the bounties in guestion,
is liable to the same objection.

If the respondents would avoid the effect of these objec-
tions, it is incumbent upon them to show that these meetings
were called in accordance with the mode prescribed by the
town, at a legal meeting, or to have the return amended by
the warning officer, if he actually posted up an attested copy
of the warrant as the statute requires. They have not
availed themselves of either of these alternatives, though
notified that the return is amendable according to the facts.

The learned counsel for the respondents contends that
this objection is not open to the petitioners, inasmuch as it
is not specifically set forth in their bill. The bill alleges
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that the town had no legal right to authorize the selectmen
to issue the orders, as voted at the first meeting, and that
the Legislature have not ratified its doings. In respect to
the second meeting, it is alleged that the town had no legal
right, power or authority to vote to raise money to pay
these orders, and that its proceedings in this respect had
not been ratified by the Legislature. The denial of prior
legal authority, and of subsequent legislative ratification,
puts directly in issue the legality of both these meetings, as
the Legislature has only legalized the *doings” of such
town meetings as were legally notified and held.

The counsel for the respondents further argues that the
ipjunction should be dissolved as to the particular respond-
ents named in the bill, as the case shows that they had ceas-
ed to be town officers, when the facts were agreed upon.
The bill is brought against the selectmen, collector and
treasurer of the town, whoever they may be. The names
of the persons holding these offices, when the bill was drawn,
were inserted in the prayer of the bill in order that service
might be made upon some tangible persons holding these
official relations to the town. The Act of 1864, § 1, gives
a single Justice of this Court the right to enjoin the officers
of a town, as such, under these circumstances, “until the
final determination of the cause by the Court.” The case
is, in effect, the same as if the bill had been brought against
the inhabitants of the town, as it more properly should have
been, if the town had not voted to raise the money, ner is-
sued its orders for the payment of the sums voted. Under
this state of things, it becoming the business of the select-
men, treasurer and collector to pay, or receive the orders
in extinguishment of taxes or other claims against the town,
the bill is properly brought against the persons holding these
official relations to the town for the time being, both as a
warning to them, and a protection to the town. If the tem-
porary injunction is not binding upon the successors of the
official persons named in the petition, the latter might keep
the case in court until a board should be elected who would
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pay the orders; and thus the illegal purpose would be ac-
complished in spite of the statute specially designed to pre-
vent it. This bill, and the proceedings under it, constitute
a contingent limitation upon the powers of the selectmen,
collector and treasurer of Frankfort, whoever they may be,
until it is disposed of, and they are as much bound to know
and respect this process, as they are other requirements of
the statutes. The dismissal of parties from a bill in equity,
brought against them to restrain them in their official capaci-
ty, from carrying into effect the alleged votes of a corpora-
tion, and the insertion therein of the names of their succes-
sors, at every change made in the election of officers, as ill
comports with'the dignity of equity proceedings as it does
with the furtherance of justice. The principles of equity
proceedings do not require courts or parties to keep watch
of the election returns for any such purpose. If they did,
such watchfulness would scarcely be available, as the new
officers might be qualified and carry the illegal doings of
the corporation into effect before service of the bill enjoin-
ing them could be made. The decision of suits in equity
does not depend upon the result of any such trial of speed.

The injunction must be made perpetual, and a decree be
framed by the Judge at Nisi Prius, in accordance with the
principles of this decision.

ArrLETON, C. J., CUTring, KENT, BaARROWS and DAN-
FORTH, JJ., concurred.
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OREN S. FRENCH versus INHABITANTS OF SANGERVILLE.

Section 1, c. 298 of the Public Laws of 1865, did not ratify the vote of a
town whereby it voted to pay a bounty to drafted ¢ non-combatants” who
were credited upon such town’s quota, but were discharged under § 17,
c. 13 of Act of Congress approved Feb. 24, 1864.

O~ REePoRT.

CaSE, to recover a bounty voted by the defendant town,
at a legal meeting held Jan. 23, 1865.

It appeared that the plaintiff was an inhabitant of defend-
ant town on Sept. 22, 1864, was there duly enrolled and was
legally drafted for the period of one year, in accordance with
the provisions of the Act of Congress for enrolling and call-
ing out the national forces, approved March 3, 1863, and the
Act amendatory thereof, approved Feb. 24, 1864, at the pro-
vost marshal’s office for the 4th district of this State. That he
was duly notified to report accordingly, on or before Sept.
217, 1864, at the place of rendezvous, in Bangor, or be deem-
. ed a deserter and be subject to the penalty prescribed there-
for by the rules and articles of war. That he duly reported
himself as required, and was examined and accepted. That
the plaintiff was of that class denominated non-combatants,
conscientiously opposed to the bearing of arms, and was
duly qualified to be exempt therefrom, in accordance with
§ 17 of said Act, approved Feb. 24, 1864, and, on Oct. 18,
1864, after all due preliminaries, paid, in accordance with
the provisions of this Act, three hundred dollars, whereup-
on he was duly discharged from liability under the draft.
That he was credited in the quota of Sangerville, under the
call. That he, in May, 1865, made a demand on the Se-
lectmen of Sangerville for the order mentioned in the vote
of the town.

Plaintiff put in the record of warrant and votes of the
town under it, at a meeting held Jan. 25, 1865.

It also appeared that drafted men did not subscribe any
oath or sign any roll, but they were simply examined, and
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such as were accepted were sent to the seat of war and as-
signed to a regiment.

Charles C. Chandler, called by the defendants, testified :

*“ Was one of the commissioners at provost marshal’s of-
fice at Bangor. Mustering in of drafted men is as follows:

“The regulations require that we shall know that the
drafted man is sound and present; that we shall certify to
same, together with his descriptive list. This certificate is
signed by the commissioners and forwarded with the drafted
man. The act of mustering is, usually, to call the drafted
men into line ; provost marshal is expected to see them in
line ; no papers signed by, no oath administered to drafted
men. The officers cause his name to be put in the muster-
roll that the man was mustered in such a day.

“Those exempted, or pay commutation, are never consid-
ered as being in military duty. If a drafted man does not
report when notified he is considered a deserter.”

The case was then continued “ Law on report,” the Court
to render such judgment as the law of the case required.-

J. Crosby, for the plaintiff.

The money paid by a “non-combatant” is not strictly
commutation, but it is applied *“to the benefit of the sick
and wounded soldiers.” Act of Congress, 1864, c. 13, § 17.
Plaintiff was credited upon the town’s quota, and the town
voted to pay him for his service, months after he performed
it, as an act of justice and to equalize the burden of its cit-
izens. The town has not modified the vote passed specially
to meet this case, and the municipal officers simply defend,
in order to test their authority for assessing the tax to meet
it. :

The Legislature has ratified the doings of towns in rais-
ing bounties, with the exception of one class of cases, viz.:
“to raise money to be paid by way of commutation, to re-
lieve or discharge any person drafted,” &c., by authority of
any Act of Congress, when such person has neither been
mustered into said service nor furnished a substitute.” Pub-
lic Laws of 1864, c. 226, § 12; 1866, c. 59, § 4. These
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exceptions have no reference to the case of money paid by
a con-combatant, whose money does not go “for the pro-
curation of a substitute,” as in the case of commutation
properly so called, but is © applied to the benefit of sick and
wounded soldiers.”

« Commutation,” in the Acts of Congress of 1863, Acts
of the Legislature of Feb. 20, 1864, and opinion of the
Judges in 52 Maine, 596, means the money paid *for procu-
ration of a substitute,” and not that of the man of *consci-
entious scruples” “applied to sick soldiers.” Act of Cong.,
Feb. 24, 1864, amendatory of Act of 1863, provides that
®in no instance shall the exemption of any pérson on ac-
count of his payment of commutation money for the procura-
tion of substitute extend beyond one year.” Same Act, § 17,
provides for the first time for non-combatants, but neither
there nor any where else applies *commutation” to them.
The *commuter” avails himself of his privilege on selfish
principles, and his money is used for belligerent purposes;
while the *non-combatant” avails himself 6f his privilege
from religious considerations, and his money is applied to
the offices of mercy. .

The vote of the defendants was ratified by Public Laws
of 1865, c. 298, and 1866, c. 59. The former ratifies acts
in favor of * volunteers, drafted men or substitutes of draft-
ed men or enrolled men, who have been or shall be actually
mustered into the military or naval service of the United
States.”

The excepting clause in Act of 1866, specifically applies
to the ordinary ®commuter,” but it does not apply to the
non-combatant. Euceptio unius est exclusio alterius. Non-
combatants are Quakers or Shakers, and they are exempt
from military duty under the constitution of Maine, art. VIL.
§ 5. See also State Militia Laws of 1820, 1834, 1841, 1857
and 1865.

Not only the spirit of the Acts of 1865 and 1866 is in-
tended for the benefit of the non-combatant, but he is clear-
ly within the letter of them.
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Act of 1865 speaks of “drafted men who have been or
shall hereafter be actually mustered into the military or na-
val service.” Act of 1866 ratifies the doings of towns for
“drafted men mustered into the military or naval service.”
A “muster in” of a drafted man differs from that of an en-
listed man or volunteer. Simple draft is sufficient to hold
the former as a deserter. Plaintiff was drafted and accepted,
which constitute his “muster in.” Plaintiff tendered per-
formance of his contract with government. Act of Cong.
of 1864, c. 13, § 17. He was in service *in hospital” from
date of acceptance till discharge, Oct. 18, 1864. He did
all required of him, and is entitled to recover. Frazier v.
Cushman, 12 Mass., 277; Lord v. Tyler, 14 Pick. 156;
Chit. on Con., 633. -

H. Hudson, for the defendants.

Kent, J.—The claim of the plaintiff is under this vote of
the town : —* Voted, to give an order of three hundred dol-
lars, payable in equal annual payments of one hundred dol-
lars each, and interest, to every man that was drafted, who
went into the service of the United States himself, and to
every man who put in a substitute, or paid commutation
under the 17th section of the conscription act, who served
‘to fill the quota of this town, under the call of the Presi-
dent of the United States of July, 1864, for 500,000 men.”

The plaintiff shows that he was drafted and paid commu-
tation under the aforesaid 17th section, and that he was
counted on the quota of the town. He thus apparently
brings himself within the language and meaning of the
above vote of the town.

The 17th section referred to, (c. 13, §1, 1864,) provides
“that members of religious denominations, who shall by
oath or affirmation, declare that they are conscientiously op-
posed to the bearing of arms, and who are prohibited from
doing so by the rules and articles of faith and practice of
said religious denominations, shall, when drafted into the
military service, be considered non-combatants, and shall be
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assigned by the secretary of war to duty in the hospitals,
or to the care of freedmen, or shall pay the sum of three
hundred dollars to such person as the secretary of war shall
designate to receive it, to be applied to the benefit of sick
and wounded soldiers.” ’

The case finds that the plaintiff was drafted and notified ;
that be appeared at the time named, was examined and ac-
cepted ; that he was one of a class named in the 17th sec-
tion; that he made the proof required and paid the three
hundred dollars named in the statute and was duly discharg-
ed from liability on said draft. He was counted on the quota
of the town; being an inhabitant at the time and liable to
the draft.

1t is conceded that the vote of the town was unauthorized
and invalid, as transcending the legitimate powers of the
corporation, and can only be made valid by an Act of rati-
fication by the Legislature. It is said that such an Act has
been passed. We have been referred to several Acts on
this subject. The one in 1865, (c. 298, § 1,) which was
the year next succeeding the vote in question, declares
“that the past acts and doings of cities, towns and planta-
tions, in offering, paying or agreeing to pay, and in raising
and providing the means to pay bounties to, and all notes
- and town orders given by the municipal officers, in pursu-
ance of a previous vote, for the benefit of volunteers, drafted
or enrolled men, who have been or shall hereafter be acfu-
ally mustered into the military or naval service of the Unit-
ed States, are hereby made valid.” The votes of other years:
are substantially the same on this point.

It is apparent that the Legislature had not the same in-
terest or views that this town had, when it specially desig-
nated for its bounty, men who were by the law named in the
vote, non-combatants, provided they could count en their
quota. The country, in its then needs, wanted men for the
field,—not non-combatants for the hospital,—or a sum of
money in lieu of personal services. The Legislature, there-
fore, understanding this condition of things, took especial

Vor. Lv. 10
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pains to limit its ratification of the votes and acts of towns
in granting bounties, to those men who were actually mus-
tered into the military or naval service of the United States.

It is clear that the plaintiff must bring his case within the
rule given in the Act of ratification. Does it come within
that rule? Can a man, who on being drafted, placed him-
self in the class, which the law had recognized as exempts
from all military duty by payment of a sum of money, and
was thereupon discharged, be said to have been mustered
into the military service ?

It is contended that a drafted man is actually mustered
into the military service as soon as drafted and notified of
the fact. In a certain sense he is, undoubtedly, under mar-
tial law, so far, that he may be treated as a deserter if he
does not report himself to the provost marshal’s office. But
is he thereby actually mustered in, within the meaning of
the statute? The 17th section of the statute of the United
States, declares that this class of men “shall, when drafted
into the military service, (not when mustered, ) be considered
non-combatants.” They are so considered from the begin-
ning, whenever they place themselves within the class.
“When a drafted man reports himself, he must first be exam-
ined by the surgeon, as to his physical fitness. If found -
sound and ablebodied, he is then mustered actually into
the military service, unless he claims to be a non-combatant.
If he makes that claim to exemption from military duty, on
the ground of conscientious scruples against performing any
strictly military acts, he may be assigned to duties in the
hospital or in care of freedmen, or, if he prefers to retire
at once, he may pay three hundred dollars.

Would it be seriously contended that a drafted man, Who
had simply reported and been found unfit for the service, and
had thereupon been released from all claim on him under the
draft, had been actually mustered into the military service,
and was therefore entitled to be paid, under this provision
of the Act of ratification?

In the case before us, the plaintiff paid the money and was
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discharged. It does not appear that he was ever placed
under military orders, or even “called into line,” or ever
entered on any muster roll of soldiers accepted or in service.
He was examined by the surgeon, passed his examination,
claimed to be a non-combatant, and “had his claim allowed,”
paid his money and returned home, with a clear conscience
so far as any military act or bearing of arms was concerned.
He now, however, sets up a claim to be paid a bounty, on
the ground, which he must assume, that he was a soldier
actually mustered into the military service. But we are
dealing only with his legal rights.

The Legislature certainly intended something beyond a
mere draftmg into service, or they would have simply said
“all drafted men,” and omitted the qualification in the last

clause as to mustering in. .

'~ When this statute was passed, it was well known that the
conditional exemption of non-combatants existed and would
be claimed. The Legislature did not intend to interfere
with or qualify this right under the law of the United States.
But it did not intend to give to towns the right and power
to encourage men to seek for this exemption by voting
bounties to them perhaps equal to or exceeding the sum re-
quired to be paid by them to the United States. They in-
tended to ratify votes, giving bounties to the actual soldiers,
who had entered the military service, and been mustered
and enrolled and placed under military rules and discipline,
as live and real men, composing the great army of the re-
public, in its struggle for existence. It was not intended to
place the actual soldier, so far as the bounty was concerned,
'on the same footing as the non-combatant.

* Combatant” is defined by Worcester as *one who com-
bats—a fighter.” These were the men then needed for the
field, and they were found, and the bounties promised to
these men have been honorably paid with few, if any, ex-
ceptions.

It was certainly in the power of the Legislature to re-
fuse its sanction to votes like the one before us. There
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would seem to be no injustice or hardship in withholding a
special bounty to an ablebodied drafted man, who-declined
to enter the service on conscientious scruples. It would
seem to be enough to regard those scruples, and to permit
the person to decline the military service, and either enter
the hospitals, or to pay a moderate sum in lieu of such ser-
vice, to be applied to hospital purposes.

The view we have taken, renders it unnecessary to con-
sider the questions raised as to the legality of the town
meetings, and other questions. Nor are we called upon to
discuss the points made in the able and ingenious argument
of the plaintiff’s counsel on the construction of various sec-
tions of the statutes, forbidding towns to raise money to be
paid by way of “commutation.” We are satisfied that the
case before us is not within the clause of ratification, be-
cause the plaintiff has not shown that he was ever * actually
mustered into the military service of the United States.”

Plaintiff nonsuit.

ArpreTON, C. J., CUrTING, DICKERSON, BArRROWS and
DanrortH, JJ., concurred.

WirrLiam D. Woop versus Davis R. STOOKWELL.

By virtue of the constitution of the United States, Congress has the exclu-
sive power to provide where the evidences of title of registered and enrolled
vessels, in certain cases, shall be recorded.

. The State Legislature has no authority, directly or indirectly, to add to or
dispense with the requirements of section one of the Act of Congress of
July 29, 1850, entitled an ¢ Act to provide for recording the conveyances
of vessels.”

R. 8., c. 91, § 1, providing for the registration of chattel mortgages, does not
apply to property in vessels which are duly registered or enrolled accord-
ing to the laws of the United States.

The plaintiff, as mortgagee of one-eighth of a vessel, demanded it of the
assignee of the mortgager, who refused to comply, denying title in the
plaintiff and claiming title in himself. The defendant, both before and
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after the demand, received one-eighth of the net earnings and had paid one-
eighth of the repairs. In trover, — Held,

1. That the foregoing facts constitute a conversion.

2. That the amount paid for repairs should not be deducted in mitigation
of damages.

ON Faors AGREED.

TrovER for one-eighth of a schooner.

On April 5, 1865, one Ray, of Brewer, in the county of
Penobscot and collection district of Bangor, being owner of
the schooner “Mill Creek,” then enrolled in Frenchman’s
Bay district, at Ellsworth, mortgaged one-eighth of said
vessel to the plaintiff to secure the payment of the former’s
note of that date; and, on the same day, and on May 5,
1865, Ray conveyed by bills of sale duly executed and re-
corded, seven-eighths of said vessel to six other parties in
different proportions. The mortgage to the plaintiff was
duly sealed and stamped, and recorded in the custom house
at Ellsworth, April 18, 1865; but was never recorded in
the records of the town of Brewer, nor in the collection
district of Bangor. On May 9, 1865, Ray conveyed one-
eighth of said vessel to one Holmes, by bill of sale record-
ed at Bangor, May 10, 1865, on which day the enrollment
was changed from Ellsworth to Bangor. On March 19,
1866, Holmes conveyed one-eighth of said vessel to Stevens -
& Farrar who, on April 7 following, conveyed the same to
the defendant, both by bills of sale duly stamped and re-
corded at Bangor.

In the winter of 18656, the vessel was managed by
William J. Currier, part owner and ship’s husband. She
was disabled at sea, taken into a southern port, repaired and
brought to the north by order of Currier, who, on June 14,
1866, demanded and received from the defendant, as owner
of one-eighth of the schooner, $288,89 for one-eighth of
the repatrs. Currier, at various times, during the year of
1866, paid to the defendant one-eighth of the vessel’s net
earnings. The defendant never had any actual possession
or management of the vessel at any time after said mortgage
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to the plaintiff, but Ray continued in the control and man-
agement of her as before. The plaintiff never took control
or management of said one-eighth, or attempted to do so,
until July 28, 1866, when, said vessel being at Bangor, the
plaintiff’s attorney demanded, at Bangor, one-eighth of her
of the defendant, who refused to comply with said demand,
denied plaintiff’s title and claimed title in himself.

On Oct. 20, 1866, the plaintiff notified Currier in writ-
ing that he claimed the earnings of the one-eighth claimed
by the defendant, and that he should hold said Currier re-
sponsible therefor.

The action was submitted to the full Court, who were to
render judgment by nonsuit if they should decide that
defendant was not liable for a conversion of the property
sued for, or that the plaintiff could not maintain his mort-
gage against the defendant, for want of a proper record
thereof in Brewer or Bangor; and by default, if they should
deterinine otherwise. In the latter case, they were also to
determine whether the amount paid by the defendant in
June, 1866, for repairs, or any part thereof, should be allowed
and deducted in estimating the damages. If the amount so
paid by the defendant should not be so allowed and deducted,
the damages should be the amount due on note secured by
the mortgage to the plaintiff,

Rowe & Appleton, for the plaintiff.

W. O. Crosby, for the defendant.

Plaintiff’s title rests in a “mortgage of personal property”
given by a mortgager, residing in Brewer, and not recorded
in Brewer. Such a mortgage is invalid against the defend-
ant, he not being a “ party thereto,” and “possession of such
property” not having been “delivered to and retained by the
mortgagee.” R. S., c. 91, § 1. That the property mort-
gaged is part of a vessel does not take the mortgage out of
the operation of the statute. ,

U. 8. Statute, ¢. 27, of July 29, 1850, is only intended
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to regulate the use of vessels. Vinal v. Burrill, 16 Pick.,
401 ; United States v. Willings, 4 Cranch, 55.

The property passes by sale by parol, but to entitle the
purchaser to a new register, the Act of Congress must be
complied with. United States v. Willings, 4 Cranch, 55 ;
Mitchell v. Taylor, 32 Maine, 434; Bixby v. Franklin
Ins. Co., 8 Pick., 86; Lamb v. Durant, 12 Mass., 53;
Taggard v. Loring, 16 Mass., 336; Wait v. Gibbs, 4
Pick., 300; Badger v. Bank of Cumberland, 26 Maine,
428 ; Richardson v. Kimball, 28 Maine; 463 ; Metcalf v.
Taylor, 36 Maine, 28; Chadbourn v. Duncan, 36 Maine,
89; Rice v. McLarren, 42 Maine, 157. In Foster v.
Perkins, 42 Maine, 168, this Court has given partial con-
struction to this statute, limiting its application to vessels
registered at the time the mortgage was made. “The Act
of Congress of July 29, 1850, for the recording in a collect-
or’s office of mortgages of vessels, does not supersede a
State law requiring the record of such mortgage with a
State officer as a condition of its validity against third per-
sons.” _Ftna Ins. Co. v. Aldrich, 26 N. Y., 92. See
also Bryant v. Steamboat John Jay, 17 Howard, 399.

Defendant is not liable in trover. No tortious taking is
alleged. Taking earnings after paying for repairs is not a
conversion. '

Demand and refusal are not conversion, but only evidence
from which, unexplained, it may be inferred. It is no evi-
dence of conversion until the defendant was proved in pos-
session when demand was made. 8 Vermont, 30; 6 Foster,
280; DBoobier v. Boobier, 39 Maine, 406; 4 Wend., 613;
4 N. H., 310; 8 Vermont, 110.

Defendant could not have complied with demand without
taking vessel out of Currier’s possession and control, which
he had no right to do as part owner. He could only make
a symbolical delivery, or give a written non-claim. Trover
will not lie for refusing such. Gravamen of tort, upon which
trover rests, is such an intermeddling with the property as
deprives the owner of its possession, and then a conversion
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to the use of the tort-feazor. Mere assertion of ownership,
without intermeddling, is not sufficient. 8 Vermont, 30.

In all the cases in this State, trover has never been main-
tained without possession in defendant. Dickey v. Frank-
lin Bank, 32 Maine, 572; Moody v. Whitney, 34 Maine,
563 ; Fuller v. Taylor, 39 Maine, 519; Scott v. Perkins,
28 Maine, 22; Fead v. Goodwin, 37 Maine, 181. In Fer-
nald v. Chase, 37 Maine, 289, Judge SHEPLEY has fully
discussed this point. '

To claim ownetship is equivalent to denying title of all
others; but, “ without proof that he has taken possession of
it, or has exercised any dominion over it, cannot amount to
a conversion.” Fernald v. Chase, ubi sup. Case finds de-
fendant never had possession. Receiving earnings of ship’s
husband is only exercising dominion over money, and not
over the property producing it. If he has received $80
wrongfully, he can be compelled to refund it, but not to pay
the value of a vessel he may never have seen.

Defendant, as assignee of mortgager, could legally take
whole earnings until possession taken by mortgagee. Cheen-
nery v. Blackborn, Abbott on Shipping, 19, note.

Advances for repairs, less earnings received, should be
deducted from damages.

DickErsoN, J.—Trover for one-eighth of a schooner.
This case comes before us upon an agreed statement of facts,
and raises the question whether, as between the mortgagee
and the subsequent purchaser of an enrolled vessel without
notice, the mortgage must be recorded in the records of the
town where the mortgager resides, in addition to the record-
ing at the custom house where the vessel is enrolled. The
plaintiff’s mortgage was recorded at the custom house in the
district where the vessel was enrolled, and not elsewhere.
The defendant’s bill of sale of a subsequent date, and re-
cord, from the same grantor, was duly recorded in the cus-
tom house. If the plaintiff’s mortgage is valid, he is enti-
tled to prevail upon this branch of the case; otherwise he
has no cause of action.
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 The Act of Congress, approved July 29, 1850, entitled
®“An Act to provide for the recording the conveyances of
vessels and for other purposes,” provides *that no bill of
sale, mortgage, hypothecation, or conveyance of any vessel,
or part of any vessel, of the United States, shall be valid
against any person other than the grantor or mortgager, his
heirs and devisees, and persons having actual notice thereof ;
unless such bill of sale, mortgage, hypothecation, or con-
veyance be recorded in the office of the collector of the ous-
toms, where such vessel is registered or enrolled.”

Section 1, chapter 91 of the R. S. of this State,provides
that “no mortgage of personal property made to secure
more than thirty dollars, shall be valid against any other
person than the parties thereto, unless possession of such
property is delivered to, and retained by the mortgagee; or
the mortgage is recorded by the clerk of the town in which
the mortgager resides.”

Does the State law conflict with the Act of Cono'ress ¢ If
80, which is entitled to control?

The discussion of this subject involves an inquiry into
the object, meaning and intent of the Act of Congress.
Does the Act simply provide a custom house regulation, by
which the officers of government may be the better able to
detect violations of its revenue system, and enforce its rules
in regard to the national commerce? Or does it embrace
these ohjects, and the further purpose of regulating the own-
ership, transfer and evidence of title of registered and en-
rolled vessels in certain cases?

.The title of the Act recites that it zas * other purposes”
in view than “the recording conveyances of vessels.” But
the intent of a statute is to be sought primarily from its
language. The office of interpretation is to deduce the mean-
ing from the statute, and not to introduce a meaning into it,
derived from extrinsic circumstances.

The general import of the statute undoubtedly is, that
bills of sale, &c., of registered and enrolled vessels, in a

Vor. nv. 11
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certain class of cases, when thus enrolled, shall be valid. If
the sole object of the Act was to establish the relation be-
tween the government and the owners of registered and en-
rolled vessels, and not the relation between persons claiming
to be owners, in certain cases, why was an exception made
in the case of “the grantor, mortgager,” &c., that between
them and their grantee or mortgagee an unrecorded bill
of sale should be valid, while it is invalid between the gran-
teeror mortgagee and a subsequent purchaser from the gran-
tor or mortgager without notice, holding under a recorded
title? If it had been the purpose of Congress to give the
Act this restricted signification, it would have been easy to
express such intent by providing that, as between the own-
ers of such vessels and the government, no bill of sale, &c.,
should be valid unless recorded in the custom house. The
Act contains no such restrictive clause, and we are unable to
give it this limited interpretation without doing violence to
its language. 'We think the obvious meaning of the Act of
Congress is to declare who shall be regarded as owners of
registered and enrolled vessels, in certain cases, for the pur-
poses of government, and also, to regulate the ownership,
transfer and evidence of title of this kind of property, in
the cases mentioned, as between the persons themselves who -
claim to be owners under a written contract. '

The power granted to Congress, under the constitution,
“to regulate commerce with foreign nations, and among the
several States,” extends, not only to the subjects of traffic,
but also to the instruments or vehicles by which an ex-
change of commodities is effected. Shipbuilding and the
navigation of ships are the vital agencies of commerce. The
power of Congress to regulate commerce would, to a great
extent, become a dead letter, if it has no right to legislaté
upon these subjects. Congress has this power as effectually
as it would have had if these terms had been specifically
enumerated in the constitution in connection with the word
“commerce.” Gibbons v. Ogden, 9 Wheat., 1.

By the sovereign power “to regulate commerce” is meant
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the power to prescribe rules and regulations upon that sub-
ject, and to enforce compliance therewith. Under this grant
of power, Congress has plenary authority over the whole
subject matter, and may exercise it to the utmost extent
within the limitations prescribed in.the constitution. This
power can be exercised by one sovereignty alone, since, to
concede to another government the power to alter, suspend,
supersede or abrogate the prescribed regulations, is to deny
sovereignty to the power that establishes them. The grant
of this power to Congress is therefore exclusive, covering
the whole subject matter and leaving no power in the States
to impair or prevent its exercise. It is not a concurrent
power like the power of taxation. In exercising the con-
current power of taxation, neither Congress nor the States
exercise the power granted to the other. DBoth governments
derive this right from distinct and independent sources, and
exercise it over a subject in which they have the common
right of participation. From its very nature, too, both gov-
ernments may exercise the prerogative without interfering
with the concurrent right of the other. Not so with the
power *to regulate commerce.” The exercise of this power
by one sovereignty is incompatible with its exercise by an-
other; the power “to regulate” ceases to be a sovereign
power, when the results of its exercise are liable to be chang-
ed by another power.

The power of Congress to regulate commerce is analogous
to its power to borrow money on the credit of the United
States. That is a sovereign and exclusive power, and can-
not be indirectly impaired by State taxation of the securi- -
ties given by the United States, because such taxation is
inconsistent with the supremacy of the national government,
tends to embarrass its operations, and might be carried so
far as completely to arrest them. Weston v. City of Charles-
ton, 2 Pet., 449.

But, under the grant of power “to regulate commerce,”
has Congress the power to prescribe the mode by which the
title to enrolled and registered vessels shall be determined
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in certain cases? Is the power to do this inherent in, inci- -
dent to, implied from, or “necessary and proper” to carry
into effect such granted power, or is it a substantive power,
distinct and independent in its nature? If the Act of Con-
gress comes within the former class of powers, it is consti-
tutional ; if within the latter, its constitutionality cannot be
maintained. McCullock v. Maryland, 4 Wheat., 316.

The Act does not assume to prescribe the mode of mak-
ing contracts in respect to this kind of property, but to de-
clare what evidence of contracts shall control in certain
cases. The power of Congress over the objects and instru-
ments of commerce, as we have seen, is sovereign and ex-
clusive; it may do what the States separately might have
done, in this respect, before the adoption of the constitution,
or what they may now do in regard to the subjects within
their exclusive jurisdiction. This power has long been ex-
ercised by the States under statutes, identical in language
with that of the Act of Congress, in respect both to real
estate and personal property under their jurisdiction, and
we are not aware that their right to do so has been seriously
questioned by any court of competent authority. The power
of Congress is no less ample over this subject. It has pow-

. er to establish a revenue system, and, as incident thereto,
it may prescribe rules for determining what persons and
what property shall be Jiable for a violation of its revenue
laws. The facility.and frequency with which the title to
vessels is transferred, the liability of such property to change
in value and locality, the opportunities for fraud, and the
necessity for a uniform rule by which to determine the rights
of conflicting claimants, in certain cases, renders the exer-
cise of such authority by Congress, not only necessary for
the government in the execution of its revenue laws, but -
also for the convenience and safety of parties in their nego-
tiations concerning this species of property. It would be
an anomaly in legislation as well as a vexation to ship own-
ers, to prescribe one rule of ownership as hetween the gov-
ernment and owners of vessels, and another and a different
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one, as between the persons themselves claiming to be own-
ers. The Act of Congress in question is not liable to this
imputation. .

As Congress has the exclusive power of legislation for the
regulation of commerce, including shipbuilding and naviga-
tion, and has exercised that power in the case under consider-

" ation, the State Legislature has no authority, directly or indi-
rectly, to add to or dispense with the requirements of the
Act of Congress. If it may do so in one particular it may
in another ;. if one State may impose conditions or require-
ments inconsistent with the Act of Congress, another may ;
and there may be as many conflicting rules and regulations
upon this subject as there are States. The confusion that
would thus follow demonstrates the wisdom of the framers
of the constitution, in not allowing their government, in this
respect, to depend upon the pleasure of the States.

We are aware that our conclusion does not harmonize
* with the opinion of the Court in the Ztna Insurance Co. v.
Aldrich, 26 N. Y., 92. After a careful examination of that
opinion, we are unable to recognize the soundness of the
reasoning upon which it rests. It seems to us'that, in its
effort to reconcile State with national legislation, that learn-
ed Court has failed to attach sufficient importance to the
supremacy of the national government over the matter under
consideration, and given the Act of Congress a construction
which its language scarcely warrants. While we acknow-
ledge the high authority of that Court upon ordinary ques-
tions at common law, we do not feel bound by its decisions
upon grave questions of constitutional law, unless they are
supported by reasons which convince our judgment.

If the provisions of § 1, c. 91, of R. S., apply to pro-
perty in registered and enrolled vessels, it conflicts with the
“Act (of Congress) to provide for the recording of con-
veyances of vessels, and for other purposes,” by requiring
more than that Act declares to be sufficient, and is therefore
unconstitutional and inoperative. But that Act is to be con-
strued with reference to its subject matter and the jurisdic-
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tion of the Legislature which passed it. By the constitution
of the United States, Congress has the exclusive power to
legislate upon this subject, and, unless the contrary appears,
the legislation of the State will be presumed to conform to the
supremacy of the national government. The Legislature is
presumed to understand, and not to exceed the constitution-
al limits of its authority. The language of § 1, ¢. 91, R. S.,
does not overcome this presumption; and we do not feel
bound to hold that the Legislature trespassed upon the do-
main of Congress by exercising powers which the constitu-
tion confides exclusively to that body; on the contrary our
construction of that section is, that it does not apply to
mortgages of property in vessels, which are duly registered
or enrolled according to the laws of the United States.

The mortgage held by the plaintift, being duly recorded
*“in the office of the collector of the customs, where the
vessel was enrolled,” according to the Act of Congress,
“ concerning the recording of conveyances of vessels,” gave
him a valid title as mortgagee, without being recorded in
the town where the mortgager resided.

Though the defendant had never been in the actual pos-
session of the one-eighth of the vessel purchased by him of
Ray, he paid for repairs made on her, and received his share
of her earnings after his purchase. He also denied the
plaintiff’s title, claimed title in himself, and refused to com-
ply with the plaintiff’s demand for delivery of the vessel to
him. The plaintiff never took possession nor received any
part of the vessel’s earnings prior to the demand.

As assignee of the mortgager of one-eighth of the vessel,
the defendant had no right to the exclusive possession of
the vessel. By contemplation of law, in this capacity, he
was in possession through the master, who was his agent.
His voluntary participation in the earnings of the vessel,
before and after the demand, was an assertion of his title,
and an acknowledgment of the authority of the master to
manage the vessel as his agent. His bill of sale, his pos-
session through the master, his receiving the earnings, as-
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sertion of title, and refusal to surrender the vessel when
demanded, make out a case of conversion, and euntitle the
plaintiff to maintain this action.

The plaintiff was mortgagee of the vessel, and out of
possessior. The defendant was assignee of the mortgager
and in possession through his assignee. It is a familiar
principle that the mortgagee of a vessel out of possession,
is not liable for repairs, unless made by his authority. If
the mortgager in possession, or his assignee, would indem-
nify himself for repairs made, or paid for by him, he must
either obtain authority from the mortgagee or reimburse
himself out of the vessel’s earnings. If the defendant has
not done either, it may be his misfortune, but it furnishes
no ground of claim against the plaintiff.  Wénslow v. Tar-
box, 18 Maine, 132.

According to the agreement of the parties, the defendant
must be defaulted, and judgment rendered for the plaintiff
for the amount of his note secured by the mortgage.

Arppreron, C. J., Currive, Kent, Barrows and DAN-
FORTH, JJ., concurred.

’

James H. CHAMBERLAIN & al., versus GEOrRGE N. BLACK.

The respondent contracted in writing to convey to the complainant certain
land, provided the latter should pay to the former a certain note, (dated
Dec. 20, 1864, and payable in one year with interest,) ¢ according to its
tenor and date.” On the 20th December, 1865, the complainant tendered
the amount of the note to and demanded a deed of the respondent, who,
without making any objection to the tender, replied he would never deliver
a deed according to the terms of the contract, but would give one with a
certain reservation, if the complainant would receive it in fulfilment of the
contract. In a bill in equity to compel specific performance; Held, — that
the tender was waived; and whether the parties, by the language in their
contract, intended the money should be payable at the end of the year or
three days later, quere. .
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DanrorrH, J. — This is a bill in equity in which the spe-
cific performance of a contract is prayed for, also damages
for a breach of the same contract. As it comes up on a de-
murrer the only question is whether the allegations in the
bill are sufficient to entitle the plaintiffs to any-decree in
their behalf. By the contract, as -set out, the plaintiffs are
entitled to the conveyance of certain land described, on con-
dition that they pay two notes described *according to their
respective tenor and date.” One of them was paid on de-
mand and no question is raised as to that one. The other
was payable in one year from date; and, at the end of the
year, the amount was tendered to the defendant. The ob-
jection is now raised that the tender was premature and
should not have been made till the last of the three days of
grace. It is true that the note was not payable until three
days later, and perhaps a tender of the amount due before
the last day of grace might not discharge it. But in this
case we are to look at the contract itself to ascertain the
time when the money is due, and upon such a contract no
days of grace are allowed. It is true that the notes are to
be paid before the defendant is under any obligation to con-
vey, but it is also true that they are to be paid according to
their “tenor and date.” Legally, the tenor of an instru-
ment means its exact language. Now by the language of
the note it became payable at the end of the year, and the
days of grace are added, not by the words or terms of the
note, but by the law. But whether the parties, by the lan-
guage used in the contract, intended that the money should
be payable at the end of the year, or three days later, may
perhaps be doubtful, and we deem it immaterial. Time is
not of the essence of the contract. ‘Jones v. Robbins, 29
Maine, 351. .

There is no suggestion that the plaintiffs were in fault in
making the tender when they did. It was-not neglect on
their part and there is no indication that they intended to, -
or could by so doing, obtain any improper advantage. Nor
does it appear that the defendant has suffered any damage
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in consequence of the plaintiffs not availing themselves of
the days of grace. No objection appears to have been made
at the time of the tender. On the other hand, it is dis-
tinctly alleged in the bill, that the defendant stated, he
“never would deliver a deed according to the terms of the
written contract,” but would give one with a certain reser-
vation, “if the plaintiff would receive it in fulfilment of the
obligation,” thereby waiving all objections to the tender, if
any existed, or, by his unqualified refusal to comply with the
terms of the contract, rendering it unnecessary to make any.
~ The other questions raised by the defendant’s counsel can
be more properly considered upon answer and proof. As
the bill now is, assuming all the allegations to be true, as
we must do under the demurrer, there will be no difficulty
in doing exact justice between the parties. In such cases
the plaintiffs are entitled to relief. White & Tudor’s Cases
in Equity, vol. 3, p. 74, note; Story’s Equity Juris., (Red-
field’s ed.,) §§ 776, 796.
Demurrer overruled.— Defendant to answer.

Arrreron, C. J., Curring, Kent and Barrows, JJ.,
concurred.

Rowe & Appleton, for the complainants.
J. A. Peters, for the respondent.

Rurus B. Biockrorp versus INHABITANTS of BROOKSVILLE.

The defendants, at a legzﬁ meeting, voted to pay a fixed sum ¢ for each man
drafted to fill their quota” under call of July, 1864. The plaintiff, a resi-
dent of defendant town, then at work in U. S. navy yard, was drafted,
accepted, and- furloughed to continue his work in the navy yard. After
the draft, the defendants requested an extension of time for filling their
quota, and soon after filled it with volunteers, whereupon the plaintiff was
discharged from U. 8. service :— Held, that the plaintiff did not come within
the spirit of the vote, and could not recover against the town.

Vor. Lv. 12
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O~ REPORT.

Casr to recover a bounty claimed to be voted by the
defendants to such men as should be drafted to fill the town’s
quota, under call of July, 1864.

The article in the warrant calling the meeting of Nov. 4,
1864, introduced by the plaintiff, was, —*To see what meas-
ures the town will take towards raising money for the ben-
efit of the drafted men, or to fill the town’s quota,” &c. The
vote was:—“Voted to raise $350 for each drafted man to
fill the quota,” &c. Tt was admitted that the plaintiff, with
others from the defendant town, was drafted Oct. 21, 1864 ;
that he reported at the provost marshal’s office for the 5th
district, at Belfast, Oct. 25, 1864. Plaintiff put in certifi-
cate of provost marshal of 5th district, dated June 16, 1865,
that plaintiff had been duly drafted, accepted, held to ser-
vice and. furloughed in accordance with circular from pro-
vost marshal general ; that he was regularly discharged from
navy yard, at Kittery, on May 22, 1865; and that he had
been credited on quota of defendant town. Plaintiff put in
descriptive list from Adj’t General’s office, containing his
own descripticn with others. He also put in certificate dated
July 1, 1865, from provost marshal of 5th district, of his
being drafted, accepted, furloughed, discharged from navy
yard, of his subsequent reporting to provost marshal’s office
and discharge from United States’ service.

Plaintiff put in letter from provost marshal of 5th dis-
trict, dated Nov. 25, 1864, to commanding officer at Kittery
navy yard, informing him that the plaintiff, with others,
shipcarpenters, &c., employed at Kittery navy yard, had
been drafted and accepted, and furloughed in accordance
with circular No. 28, from P. M. Genergl, to labor in the
navy yard, requesting notice when they should be discharg-
ed, “.in order that they might be held to service in the field.”

It was admitted that plamtlﬁ‘ was at work-in the navy
yard when drafted.

Plaintiff testified : —Left Kittery finally fore part of May,
1865, went.to Belfast and reported to provost marshal. Pro-
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vost marshal sent me home. On July 16, 1865, sent me

the certificate of that date. Was never in military service. -
Was under same rules and regulations in navy yard after I

was drafted as before. Never left the State or put on uni-

form after the draft.

A certificate, dated Jan, 11, 1865, from provost marshal
of 5th district, addressed to the selectmen of the defendant
town, declaring that the “quota of the town having been
filled by volunteers, the drafted men were dischar O‘ed from
all liability under the draft.” This was in answer to written
request for extension of time to fill quota with volunteers.

Rowe, and with him, Wiswell, for the plaintiff.
C. J. Abbott and E. Hale, for the defendants.

ArprLETON, C. J.—The plaintiff, while at work at the
navy yard, at Kittery, on the 21st Oct., 1864, was drafted
under the call of the President of the United States, of July
18, 1864. On 25th Oct., 1864, he reported to the provost
marshal’s office for the fifth district, at Belfast, and was ex<
amined and accepted. On 29th Oct., he was furloughed
and went back to the navy yard where he remained at work
in the yard, never leaving the State nor putting on uniform
after the draft.

The town filled its quota without the plaintiff, and, on
11th January, he was discharged.

The defendants, at a regular meeting holden on 4th Nov.,
1864, *“voted to raise three hundred and fifty dollars jfor
each drafied man to fill our quota, and to each man having
furnished a substitute under the last call for five hundred
- thousand men.”

The plaiutiff is not within the vote. The town quota was
filled without him. The vote was “for each drafted man to
fill the quota,” not for those drafted men who did not fill the
quota. If the plaintiff was to recover, those who did not
and those who did fill the quota would be alike entitled to
the benefits of the vote. The vote fairly construed requires
that the person entitled to the bounty, should not merely be
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drafted, but that he should aid in filling the quota. This
the plaintiff did not. _

By the case, as reported, the evidence of the facts estab-
lishing, as well as of those defeating the plaintiff’s claim, are
before us for consideration, and are equally entitled to con-
sideration. - Plaintrf nonsuit.

Curting, KeNT, DickErsoN, Barrows and DANFORTH,
JJ., concurred.

TaeoDpORE BracpoN versus WILLIAM SOMERBY.

By the Public Laws of 1867, c. 130, § 1, a person convicted of selling intox-
jcating liquors, in violation of § 7, c. 83, of the Public Laws of 1858, shall
not only be punished by fine, ‘“but, in addition thereto, shall be imprison-
ed,” &c.

Where, upon the trial of a complaint under § 1, c. 130, the plaintiff was only
sentenced to pay the statute fine, he cannot, after payment thereof, recov-
er the same from the magistrate who sentenced him, and to whom he paid
it.

ASSUMPSIT ON FACTS AGREED,
George S. Peters, for the plaintiff.
H. & F. Hale, for the defendant.

Kent, J.—This is a very singular case. The plain-
tiff, against whom a complaint was regularly made and war-
rant, duly issued, was brought before the defendant, a trial
justice, charged with having illegally made sale of intox-
icating liquors, contrary to the provisions of the statute.
He pleaded not guilty ; on trial was found guilty, and by
the magistrate sentenced and adjudged to pay a fine of
ten dollars and costs to and for the use of the State, which
he péid to the justice, and thereupon was discharged. He
now brings this action to recover from the magistrate the
money thus paid, on the ground that, by the Act of 1867,
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c. 130, § 1, he should have been sentenced, in addition to
the fine and costs, to imprisonment in the county jail for
thirty days, and that, because he has not suffered the whole
penalty, which by law he was entitled to, he can recover
back from the magistrate, in his individual capacity, the fine
and costs, paid to him for the use of the State. The com-
plaint is one that, to say the least, is unusual in our Courts ;
convicted criminals seldom complaining that they have
escaped the extreme penalty prescribed for their offences.
It would certainly be a case of new impression, if such crimi-
nal should commence an action against a magistrate on the
ground that by the lenity or mistake of the Court he had
lost the disciplinary benefits of imprisonment, or because
he had beén deprived of the alleviations to his conscious
sense of guilt by having suffered punishment and thereby
in a degree expiated his offence. If such an action could
be sustained, the damages would probably be enhanced, by
proof (not given in this case) that, upon demand or request
of the convicted offender, the magistrate had refused to send
him to jail.

But the plaintiff’s counsel does not assume any such
grounds, but bases his argument on the proposition that the
judgment and sentence, not being authorized by law, at the
time it was given, it was not within the power of the magis-
trate to award such sentence, and that the plaintiff can recov-
er of the magistrate the sum so paid for the use of the
State. .

Now, granting the facts, and that the magistrate could
not legally impose a fine without the imprisonment, and that
the judgment might be reversed on error, it does not follow
that this action can be sustained. The judgment complained
of was clearly a judicial and not a ministerial Act. The trial
justice had jurisdiction of the case and of the subject mat-
ter, and he gave a judiciai decision and judgment. If he
gave an erroneous judgment and sentence, it may be revers-
ed on error. But it has been determined by an uninterrupted
series of decisions in this country and in England, that no
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magistrate, high or low, can be held personally responsible,
where he has jurisdiction of the subject and the parties, and
where he is authorized to pronounce a Jjudgment, and he does
so, without going beyond his authority. It would be a dang-
erous doctrine to hold otherwise. He may be held in cases
where he plainly exceeds his jurisdiction, or does mere
ministerial acts wrongfully, or acts forbidden by law.

A cloud of authorities might be cited to sustain these
propositions, but it is not necessary. - We merely refer to
- acasein our own Court. Tyler v. Alford, 38 Maine, 530.
Plaintiff nonsuit.

ArrrETON, C. J., CUTTING, DickersoN, Barrows and
DaxrortH, JJ., concurred.

INmABITANTS OF ELLSWORTH wersus INHABITANTS OF
GOULDSBORO’.

To establish a settlement by the sixth mode, it must be shown that the pau-
per had his home five successive years on the actual territory within the
legal limits of the town.

The provision in R. S., c. 24, § 22, that « persons living in places not incor-
porated and needing relief, are under the care of the overseers of the ad-
joining town,” does not give to such persgns a legal settlement in such
adjoining town, so that when they remove to a distant town and there fall
into distress, they become chargeable to the adjoining town.

Ox RerorT.

Assumpsrr for supplies furnished to certain paupers whose
settlement was alleged to be in the defendant town.

The only question was that of settlement. :

The pauper, called by the plaintiffs, testified : —*T was
born in Plantation No. 7, in Hancock county, in 1819, where
my father was born and lived until about 14 years ago. Re-
sided in No. 7 until eight years ago. Removed to Ellsworth
in 1862, where I and family have resided ever since. Up
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to year 1844, father and I had been taxed and we paid taxes '
and voted in Gouldsborough. It was supposed that father
and I lived within the limits of Gouldsborough until 1844,
when No. 7 was organized for election purposes, when the
line was run fixing our house in No. 7, since which time we
have neither paid taxes nor voted in Gouldsborough.”

After testimony was all in, the case was continued on
report, with the agreement that, if the action could not be
maintained, plaintiffs were to become nonsuit; otherwise
case to stand for trial.

A. Wiswell, for the plaintiffs.
E. & F. Hale, for the defendants.

KeNT, J.—The pauper in question, and family, fell into
distress in Ellsworth, and their wants were supplied as re-
quired by law. This suit is brought to recover the amount
from Gouldsboro’, on the ground that, by statute provisions,
that towu is liable therefor. The first question is whether
the father ever acquired a legal settlement in Gouldsboro’,
by five years residence in that town. One of the modes of
acquiring a settlement is by a residence of five years “in
any tov’n in this State.” It is clear that neither this pauper
nor his father ever did in fact live or have their homes in
the defendant town, although, for a series of years before
1844, they were taxed and voted in that town, under the
erroneous belief, or assumption, that the houses in which
they ‘dwelt were in fact within the limits of Gouldsboro’.

But the residence must be 7n the town, not oufside of it.
The belief of the assessors, or other town officers, that the line
of the town included a certain lot, could not change the real
line, and make the residents on it inhabitants, (iWe“lllO' and
having their home ¢n, i. e. on, the territory within the true
boundaries. The lines enclosing the town are fixed by the
act of incorporation, and cannot be altered, except by the
same authority. A five years residence to fix a settlement,
must be shown to have been on the actual territory, thhm
the legal limits of the town.






