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CASES

IN THE'

SUPREME JUDICIAL COURT,

OF THE

STATE OF MAINE.

Wirriam F. Cuapwick & als., Ex'rs, versus CHARLES
BAKER.

A vessel cannot have two registers at the same time.

« Permanent” and ‘ temporary,” when applied to the registers of a vessel,
do not imply that they are co-existent, but successive.

Such a sale of a vessel, in whole or in part, as creates a new owner, renders
her former registry inoperative and void. )

Under Act of Congress of July 29, 1850, a bill of sale of a vesscl, whether
conditional or absolute, must be recorded in the office from which her last
register issued.

O~ Report from Nisi Prius, BArrows, J., presiding.

Assumesit for money had and received, by the executors
of the last will and testament of Samuel Chadwick, to re-
cover ore-quarter of the earnings of .the ship Catherine.”

It was admitted that the defendant received the earnings
from the ship’s husband, and that a due demand for the
same was made prior to the commencement of the suit.

The plaintiffs read in evidence a mortgage bill of sale
of one-half of the ship from John Leavitt to Samuel Chad-
wick, dated Dec. 4, 1855, and recorded at custom house,
Portland, Dec. 7, 1855, and custom house, Boston, October
2, 1861.

The defendant read in evidence a bill of sale of one-quar-
ter of said ship, from John Leavitt to him, dated Dec. 4,

Vor. LIv. 2
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Chadwick ». Baker,

1855, said quarter being part of what was conveyed to
Chadwick, and recorded at the custom house, Boston, Feb
6, 1856. :

The last register of the Sh]p was issued from the custom
house at Boston, Oct. 17, 1851, as appeared in each bill of
sale.

In the mortgage blll of sale to the plaintiffs’ testator, the
said Leavitt declared himself as the “ owner of one-half of
ship * Catherine,” of Portland,;—one-quarter as per regis-
ister, and one-quarter by virtue of a bill of sale to him from
Samuel Chadwick, dated Dec. 4, 1855, and recorded at the
custom house, Portland.”

The register, as recited in the bills of sale, mentioned
John Leavitt and Samuel Chadwick as each owning one-
quarter of the ship.

J. & E. M. Rand, for the plaintiffs.
McCobb & Hingsbury, for the defendant.

WarTon, J.— An Act of Congress, passed July 29, 1850,
declares that “no-bill of sale, mortgage, hypothecation or
conveyance of any vessel, or part of any vessel of the
United States, shall be valid against any person other than
the grantor or mortgager, his heirs and devisees, and per-
sons having actual notice thereof, unless such bill of sale,
mortgage, hypothecation or conveyance be recorded in the
office of the collector of the customs where such vessel is
registered or enrolled.” (Brightly, 833, § 44.)

Both parties claim title to the earnings of the same fourth-
part of the ship Catherine, the plaintiffs by virtue of a mort-
gage recorded in the office of the collector of the customs
at Portland, and the defendant by virtue of a mortgage re-
corded in the office of the collector of the customs at Bos-
ton; and the question is whether Portland or Boston was the
proper place in which to record these mortgages. * Where
such vessel is registered,” is the language of the law.

The vessel in question was first registered in Portland in
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1849, and afterwards, in consequence of a partial change of
owners, was registered anew in Boston in 1851. The mort-
gages were executed in 1855. Was Portland or Boston the
proper place for recording these mortgages?

We have carefully examined the question, and our con-
clusion is that Boston was the proper place. We think it
was there only that the vessel was legally registered when
the mortgages were executed. We think the law does not
contemplate, does not allow even, a plurality of registers at -
the same time. The registry of a vessel is in the nature of
a continuing license. It secures to the owners certain priv-
ileges so long as the registry continues in force and no
longer ; and the registry will continue in force so long only
as the legal status of the vessel remains unchanged. A sale
of the vessel, in whole or in part, changes her legal status,
and her former registry thereupon becomes inoperative and
void. She is no longer a registered vessel, and can no long-
er enjoy the privileges of one, unless registered anew. And
when by reason of a change of ownership a vessel is regis-
tered anew, it is her last registry only that secures to her
the privileges of a registered ship; and the office where this
last registry was effected, is the only place where (speaking
in the present tense) the vessel can properly be said to be
registered.

The case is not unlike that of a vessel Whlch is insured
upon condition that any change of ownership shall render
the policy void; and a change of ownership having taken
place, is insured anew at another office. Speaking in the
present tense, would any one think of saying that the ves-
sel ““is insured ” in any other than the office where her last
insurance was effected? So with respect to the registry of
a vessel. The law expressly declares that such a sale as
creates a new owner, renders her former registry inoperative
and void; that unless registered anew, “she shall cease to
be deemed a ship or vessel of the United States.” If she
is registered anew, for such a cause, can it be said that she
“{s registered” in any other than the office where her last
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Chadwick ». Baker.

registry was effected? We think not. We think that when
the Act of 1850 names the office of the collector of the cus-
toms “where such vessel is registered” as the proper place for
recording a mortgage, the office referred to is the one where
her last registry was effected.

None but citizens of the United States are entitled to
have their vessels registered. Nor can a vessel be registered
until proof of the citizenship of all her owners is placed on
record. The reason, therefore, why such a sale of any part
of a vessel as creates a new owner renders her former reg-
istry inoperative and void is obvious. The record no long-
er establishes the fact that all her owners are citizens of the
United States. 1t contains neither the name nor the evi-
dence of the citizenship of the new owner. For aught that
appears he may be a foreigner. If so, the vessel is not
only unregistered, but denationalized, so as to render her
incapable of ‘being registered. If the sale is to an Ameri-
can citizen, it does not denationalize her, it only unregisters
her, and she may be registered anew upon proof that the
new owner is a citizen of the United States. If a vessel is
sold at sea to an American citizen, her privileges are not
thereby forfeited, “provided, that all the requisites of law
in order to the registry of ships or vessels, shall be com-
plied with and a new certificate of registry obtained for
such ship or vessel within three days from the time at which
the master or other person having the charge or command
of such ship or vessel, is required to make his final report
upon her first arrival afterwards.” (Aet March 2, 1803,
§ 8.) Except the brief extension of the privileges of her
former registry here provided for, the sale of a vessel, in
whole or in part, instantly unregisters her; and when she
has been registered anew, such vessel cannot properly be
said to have two registers; it is the fact that her former
registry has become inoperative and void, that makes a new
registry necessary. (Act Deec. 31, 1792, § 14.)

This view of the law is confirmed by the fict that when a
vessel is sold and thereupon registered anew, or sold with-
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out being registered anew, her former certificate of registry
is to be given up and cancelled. (Act Dec. 31, 1792,
§ 14.) Also the bond given at the time of granting such
register is to be cancelled. (Same Act, § 18.)

Vessels may be registered by the collector of the port
where at the time the registry is effected such vessels may
be. If a vessel is registered at a port other than that to
which she belongs, and she afterwards arrives at her home
port, she is to be there registered anew, and her former cer-
tificate given up. Hence it is the practice to write upon a
certificate obtained at a port other than that to which the
vessel belongs, the word temporary,” probably to remind
those having charge of the vessel of the necessity of sur-
rendering it and obtaining a new one, when, if ever, the
vessel arrives at her home port. It is this practice which
seems to have originated the idea that a vessel may be reg-
istered in two places at the same time ; that her registry at
one of these places is permanent and at the other temporary.
But such a distinction is neither sanctioned nor recognized
in the registry laws; and if it was it would not authorize
the conclusion that a vessel has two registers at the same
time ; for the word *temporary” implies that for a brief
season at least the object to which it applies is to serve in
place of that which is afterwards to take its place. The
words permanent and temporary do not imply co-existences,
but successive ones. That which is permanent follows that
which is temporary. The idea, therefore, that because a
registry, at one place may be called temporary, and a regis-
try at another permanent, the vessel is therefore registered
in two places at the same time, seems to us unwarranted.
The phrase *temporary register,” fairly construed, implies
that it is to be followed by another more permanent, but
not that the two are co-existent. _

The whole argument for the plaintiffs is based upon the
assumption that a vessel is always registered at her home
port, and that her registry at any other port is but tempo-
rary. Inother words, that a vessel may have two registries
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at the same time, the one permanent and the other tempo-
rary. Hence it is argued, that inasmuch as a vessel is al-
ways permanently registered at her home port, and all other
registries are but temporary, that the notice intended to be
given by the recording of mortgages, will be most effectu-
ally accomplished by requiring them to be recorded in the
collector’s office of the home port, although that may not
be the office in which the vessel was last registered. -

We have already noticed what we regard as one of the
fallacies of this argument; namely, the assumption that a
vessel may have two registries at the same time. But we
think it is also defective in another respect. It assumes
that a vessel is always registered at her home port, which
we think is not true. It not only may happen, but frequent-
ly does happen that a vessel is not registered at her home
port.

Take the case provided for in § 11 of the registry Act of
1792. Tt is there provided that where citizens of the Unit-
ed States become the owners of a vessel entitled to be
registered, such vessel being within any district other than
that in which they usually reside, such vessel shall be enti-
tled to be registered where she may be. If a vessel thus
registered afterwards arrives at her home port, she is to be
there registered anew. But %suppose she is employed in
foreign commerce for many years, and is finally' worn out
or lost without ever being brought into her home port. If,
while thus employed, the vessel is mortgaged, where can
the mortgage be legally recorded? The language of the
law is, “where such vessel is registered.” This cannot refer
to her home port, for she has never been there registered ;
and must refer to the port where she obtained the register
under which she has been navigated. Many other cases
can be suggested in which a vessel might be mortgaged,
and it might be important to have the mortgage recorded,
and yet a compliance with the law would be impossible, it
the home port of the vessel is the only place where such a
record can legally be made. The propositions, therefore,
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that “every vessel regularly documented, is registered or
enrolled at the port of the district where she belongs, and
that this remark is correct, although she may be sailing
under a temporary register or enrollment granted at the
office of the collector of some other port,” cannot be main-
tained. We think it is clearly demonstrable that a vessel
may be regularly documented, so as to secure all the advan- .
tages of a registered ship, and yet never be registered at
-her home port; and we have no doubt that many such cases
actually occur.
In support of the proposition that a vessel is always per-
_manently registered or enrolled at her home' port, section 3
of the Act of 1792 is cited. That section does not support
the proposition. It declares that vessels shall be registered
at their home port *ewxcept as is hereinafter provided,” and
the cases thereinafter provided for, reduce the law as a
whole to simply this, that vessels may be registered at any
port, where, at the time such registry is effected, they may
happen to be. If they are then at their home port, they
must be there registered. If at some other port, then they
are to be there registered, and not at their home port, except
that if they are afterwards brought into their home port,
then they are to be there registered anew. If, however,
they are never brought into their home port, then they will
never be registered there. \
Nor are we satisfied that the argument ab inconvenienti is
in favor of the home port. Every bill of sale of a vessel,
whether absolute or conditional, contains a recital at length
of the ship’s last register, otherwise she cannot be register-
ed anew. (Act of Dec. 31, 1792, § 14.) The mortgages
of the ship Catherine, put into this case, both contain such
a recital. The omission of such a recital would be attended
with such serious inconvenience, that in practice such a case
will never be likely to happen. All therefore a mortgagee
has to do is to look at his mortgage to ascertain the office in
which the vessel was ‘last registered ; or before taking his
mortgage, look at the register, a copy of which is to be in-
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serted in his mortgage. This will at once direct him to the
proper office to look for incumbrances, and to the proper
office in which to record his own mortgage. Section three-
of the Act of 1850, (Brightly, 834, § 46,) requires collec-
tors to give certificates, setting forth the names of the own-
ers of any vessel registered or enrolled, the parts or pro-
portions owned by each, and also the material facts of any
existing bill of sale, mortgage, &c., upon such vessel, “re-
corded since the issuing of the last register or enrollment.”
We think this langnage clearly implies that mortgages are
to be recorded in the office from which the ship’s last regis-
ter issued, otherwise a compliance with the provision would
be impossible ; and we are unable to see why this office can-
not be as readily and as conveniently ascertained as the office
of the home port of the vessel. We think, therefore, that
the argument drawn from the supposed inconvenience that
would be likely to attend a search for the office in which the
vessel was last registered, is without foundation. We think
it can be more conveuniently and certainly ascertained than
the office of the home port of a vessel; for the home port
of a vessel, (which means nothing more than the port at or
nearest to which the owner, if there be but one, or if more
than one, the hushand or acting and managing owner, usually
resides,) is not always a matter of record, and is liable to
be changed every month in the year. (Act Dec. 31,1792,
§3.)

Our conclusion is that such a sale of a vessel, in whole
or in part, as creates a new owner, renders her former reg-
istry inoperative and void ; and that it is the fact that her
former registry is thus rendered inoperative and void, that
makes a new registry necessary ; that when registered anew
for such a cause, the vessel cannot be said to be legally reg-
istered (speaking in the present tense) except at the office
where her last vegistry was effected; and that the Act of
Congress requiring mortgages, &c., to be recorded in the
office of the collector of the customs “where such vessel
‘is registered or enrolled,” vefers to the office where the
vessel was [ast registered or enrolled.
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This conclusion is in accordance with the decision of the
-Supreme Court of Massachusetts in Potter v. Irish, 10

Gray, 416, in which the question underwent a very careful
and thorough examination. It is in conflict with an opin-
ion of Mr. Justice CLirrorD, published in the Law Reporter
for November, 1862, page 22. The question being upon
the construction of a United States statute, the plaintiffs’
counsel contends that a decision by a United States Court
should be held paramount. A decision by the Supreme
Court of the United States, should undoubtedly be regard-
ed as conclusive upon the question. The decision of a sin-
gle Judge of that Court, we do not regard as conclusive,
and have therefore felt it to be our duty to examine the
question for ourselves, and to be governed by the result to
which such examination should lead us.

The mortgage under which the plaintiffs claim, not hav-
ing been legally recorded till after the mortgage under
which the defendant claims was properly recorded, the
defendant’s title to the earnings of the quarter of the vessel
in dispute is superior to that of the plaintiffs.

Judgment for defendant.

ArppLETON, C. J., KBENT, DIcKERSON and DANFORTH, JJ.,
concurred.
Barrows, J., did not concur.

Vor. LIV, 3
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Dyer v. Walker.

\ CuristoruEr DYER versus Moopy F. WaALKER.'

The partial payment of an account, made within six years, and appropriated
toward the payment of the account as a whole and not to any one or more
of its particular items, will take the account out of the statute of limita-
tions.

O~ Rerporr from Nisi Prius.
~ ASSUMPSIT upon an account annexed consisting of items
running from March 1, 1850, to June 13, 1858, and amount-
ing to $758,17. There was also a credit by pew rent, from
1851 to 1854, of $30, and by two notes given by the de-
fendant to the plaintiff of $100 each, dated May 19, and
Sept. 15, 1856.

Writ was dated June 9, 1862. Plea general issue and
the statute of limitations. V

An auditor appointed by the Court reported : —

That “the plaintiff proved delivery to the defendant of
the articles specified in the account annexed to the writ, at
the several dates therein set forth, to the amount in value
of $567,93. This embraces all items charged in said ac-
count, to the defendant, except the three following, viz. :—

1857, May 19, Discount on note, $2 00
¢ Sept. 10, L L v 2 00
Average interest, 186 24

“In relation to the first two charges, plaintiff testified that
they were the sums actually paid for discount of two notes
of defendant, given in payment on those days, but there
was no evidence of any agreement that the defendant should
be charged with money paid for their diseount. These
charges are therefore not proven. The charge of average
interest—$186,24 — was testified by plaintiff to be the usual
charge by tailors of interest after six months from delivery
of goods, and that defendant had previously been charged,
and had paid, without objection, similar charges of interest,
after six months from the delivery of goods, and well
understood the custom, and that this account, as it accrued,
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had been from time to time, and at various times, presented -
to defendant and payment demanded. I have allowed the
amount charged therefor —$186,24. The sums credited by
plaintiff to defendant on account, viz.

Pew rent, from 1851 to 1854, $ 30 00
May 19, 1856, note, 100 00
Sept. 10, 1857, note, 100 00

appear to be right in amount, though the last item should
bear date Sept. 15, 1856, and not Sept. 10, 1857. 1 have
allowed all these items, and I repoit the following as the
true account between the parties.

Moody F. Walker to Christopher Dyer, Dr.
To clothes delivered and work done for said Walker,
from March 1, 1850, to June 13, 1858, as per ac- .
count annexed to writ, $567 93
To average interest to date of writ, : 186 24
754 17
Contra Cr.
By pew rent, from 1851 to 1854, $ 30 00
1856, May 19, by note, 100 00
1856, Sept. 15, by note, 100 00
-230 00
Balance due plaintiff June 9, 1862, 524 17”7

Christoplier Dyer, the plaintiff, testified ; “I received from
the defendant, in part payment of the account sued, the two
notes of one hundred dollars, each, credited in the account;
that defendant, just previous to giving the first note, came
into my shop, sat down, and there made an examination of
said account. He took the bill and looked it over. He
made no objections to the bill, said “he would pay it and
pay some of it the first of next month.” He soon after
gave me the first note of one hundred dollars, in part pay-
ment of said account, to be credited on it, and which was
credited. I took the note and think I had it discounted.
He made me another payment of an hundred dollars on
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account, by his note, which was given me in September,
1856. I did the same with this note as I did with the other.”

Cross examination. — Cannot state the year or time of
year he looked at the bill. Perhaps I could by referring
to the papers. Walker had the same bill now annexed to
the writ, in our shop, and there looked it over. I laid it
before him, on the desk. We had no discussions of the
items on the bill. Walker has since got other items, which
have been added to the account. I afterwards presented
the bill to Walker, and tried to get him to give me a note
for the account. Walker has traded with me for nearly
thirty years. No credit agreed upon with him. Can’t tell
any year in which I presented the bill and demanded pay-
ment. Our business was a cash business. We tried to
make it so. The bill which I showed him in my store was
not the same piece of paper annexed to the writ, but it is
a copy of it, as far as it went, but he afterwards got other
goods, which are added on the account sued.”

" The defendant relied upon the statute of limitations in
defence. '

The case was withdrawn from the jury, and submitted to
the full Court, to be decided by the Court according to the
legal rights of the parties upon the testimony. "

F. Fox, for the plaintiff, cited

R. 8., c. 81, § 111 ; Sebley v. Lambert, 30 Maine, 254 ;
Ilsley v. Jewett, 2 Met., 168 ; Evans v. Daveis, 4 A. & E.,
840 ; Worthington v. Gunsditch, 53 English C. L. Rep.;
Walker v. Butler, 6 E. & B., 506.

Strout & Gage, for the defendant.

If plaintiff’s construction of R. S., ¢. 81, § 111, prevails,
it operates a virtual repeal of the statute of limitations.
Formerly so slight evidence of acknowledgment avoided
the statute, that the Legislature provided that the acknowl-
edgment should be “in writing and signed,” &c. Statute
of limitation should be a “ statute of repose.” Bell v. Mor-
rison, 1 Peters, 360 ; McCQlung v. Silliman, 3 Peters, 270.
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Section 111 does not apply to an account of many items,
each constituting a single contract, but on an account contain-
ing a single item, or several items delivered at one time, and
hence constituting one contract. '

Declarations of Walker were not in writing and hence
fall within § 108. The $100 payment did not admit any
further indebtedness. Refusing to give a note for the bal-
ance when asked, is evidence that defendant regarded plain-
tiff paid, and is not an admission of indebtedness.

In Walker v. Butler, cited by plaintiff, the payment was
upon an ascertained account and an agreed amount, and
hence not applicable to case at bar. Defendant’s promise
to pay “some of the account the first of the next month”
~ was more than six years from date of the writ. Nothing
was said when second note was given, —no account shown
defendant Sept., 1856, and no receipt given as in Walker
v. Butler, ubi supra. And after first note was given, de-
fendant had other items constituting other accounts before
the second note was given. The second note might have
been in payment of the late account.

Partial payment is an acknowledgment of a larger debt
and a promise to pay, the application of the principle
resting upon certain facts, (1.) That the payment is un-

equivocally made upon a known, ascertained and larger debt,

and is intended by the payer to be applied to such debt.
If there are various accounts and demands, and no applica-
tion is made by the payer, the naked payment does not take
any of the accounts out of the statute. -~ Brun v. Boulton,
52 Eng. C. L., 474; Tippets v. Heane, 1 Cromp. M. & R.,

253. A payment on an account not ascertained and agreed,
" is no admission of the amount of the debt. Brun v. Boul-
ton, supra; Pond v. Williams, 1 Gray, 635; Ilsley v.
Jewett, 2 Met., 173 ; Haren v. Hathaway, 20 Maine, 347;

Leson v. Smith, 30 Eng. C. L., 575; Mills v. Fowkes,
35 Eng. C. L., 175—180; C’ollyer v. Wilcock, 13 Eng.
C. L., 519; L(mg v. Greville, 10 Eng. C. L., 153 Bell
v. Mormson, 1 Peters, 362; Clementson v. Wzllzams, 1
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Cranch, 72; Wainman v. Kynman, 1 Exch., 118; Waugh
v. Cope, 6 Mees. & W., 824. ,

The plaintiff seeks to avoid the statute and has the bur-
den. His proof fails to show that the defendant intended
that his payments should be applied to the whole mass of
items, understanding it at the time, and intending to admit
the existence of his indebtedness to the whole amount of
the items claimed.

DaxrorrH, J.—This is a suit upon an account running
from March 1, 1850, to June 13, 1858. The defendant re-
lies upon the statute of limitations. To this plea the plain-
tiff replies that, on the 15th of September, 1856, defendant,
by his note, paid him one hundred dollars; and the only
question involved, is as to the effect of this payment. It is
now well settled that a partial payment of a preéxisting debt,
made within six years, unconditional and unqualified, cre-
ates a new promise and removes the bar arising from the
statute of limitations. The payment here was unconditional,
and within six years of the date of the writ. If made upon
the account generally, it was a partial payment of a larger
demand. The evidence is clear that it was made upon an
account, and, as it does not appear that plaintiff had any
other account than the one in suit, the presumption is that
the payment was upon that. If not so, the burden is upon
the defendant to show it. Woodbridge v. Allen, 12 Met.,
475.

But it is said the account in suit is made up of many
items, each one of which is a contract of itself, and it does
not appear to which of them the payment was intended to
apply. It is true there are many items, and each may be .
considered a contract ; but it is also true, that there is but one
account. The items are the elements of which the account
is made up, and while singly they are many, taken together -
they constitute one. It is also true, that the defendant
might have appropriated his payment to any one or more of
the items, but there is no proof tending to show that he did
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s0. On the other hand, the testimony is clear and uncon-
troverted, that the payment was appropriated toward the
payment of the account as a whole, and not to any one or
any number of items. The report of the auditor so finds,
and the testimony of the plaintiff is to the same effect. If
it were not so, the defendant could have so testified. The
admission of the defendant as to the correctness of the bill,
and his promise to pay it, cannot be taken to prove a new
promise, but it is important testimony to show the object
and appropriation of the payments subsequently made.
For whatever it may have formerly been supposed that the
law was, or whatever it may now be in England, it is well
settled in this State and in Massachusetts that payments
may be proved by parol. Williams v. Gridley, 9 Met.,
482; Sibley v. Lumbert, 30 Maine, 253.

. In the latter case three notes were sued, all of which were
payable more than six years before the suit. The defendant
made two payments in part satisfaction of the notes. “No
direction was made by him, upon which of the notes he
~ would have the payments applied, nor were they indorsed
upon either of the notes.” ‘

The Court held the payments sufficient to take them all
out of the statute. It would be difficult to distinguish the
case at bar, in principle from that. In this the payment
was made in part satisfaction of the account as a whole.
No direction was given by defendant upon which of the
items it should be applied, and no application of it was
made to either, but it was credited to the whole indebted-
ness. .

Judgment for plaintiff for balance found due by the
auditor, flve hundred twenty-four dollars {%s
($524,17,) and interest Jrom the date of the writ.

Wavrron, J.—1I concur, there being no conflict between
the foregoing opinion and that in Dyer v. Walker, 51
Maine, 104. The question there decided was what consti-
tutes an “ open and mutual account current” within the 99th
section of the statute of limitations. The question here is
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what is the effect of payment referred to in the 111th sec-
tion of the same statute.

Dickrrson, Barrows and TarLey, JJ., concurring.

STATE versus JOHN A. STOYELL.

Proof that the defendant, by false representations, persuaded an unmarried
female to go with him to a neighboring town, and there, having induced
partial intoxication, had repeated sexual intercourse with her, will not sup-
port an indictment for enticing her away ¢ for the purpose of prostitution,”
based on c. 4, of the Public Laws of 1861.*

InproTMENT for a violation of ¢. 4, of the Public Laws of
1861. |

The case came before the full Court on demurrer to the
evidence.
. It was proved that the unmarried female named in the
indictment, was, on March 2, 1866, residing in her father’s
family, in this county ; that she then went to the railroad
station to meet her music teacher, where she met the de-
fendant, with whom she had slight acquaintance ; that the
defendant urged her to go with him by the cars, then about
starting, to a neighboring town for a ride, promising her, as
an inducement, that he would bring her back in a carriage
in two hours; that, suspecting no intention on the defend-
ant’s part, and having none herself, other than the avowed
one of taking a ride, she consented to accompany him.
When they arrived at the station in the neighboring town,
they took a carriage to a hotel,~where he engaged a private
room, and conducted her to it; that, when they had enter-
ed the room, he locked the door and put the key in his
pocket ; that she at once asked to go home, and demanded
a fulfilment of his promise to take her home, but that she

* See opinion.




CUMBERLAND COUNTY. 25

State o. Stoyell.

was quieted with assurances that she should be returned in
‘a short time ; that the defendant then left the room, locking
the door behind him, and after a short absence returned fol-
lowed by a servant bringing a bottle and glasses; that the
servant immediately retired, whereupon the defendant again
locked the door and urged her to drink of the contents of
the bottle, a glass full of ‘which he offered her; that, after
agsurances that it would not injure her, she finally drank
what was offered ; that.she did not know what the liquid
was, but that it produced a degree of intoxication; that he
induced her to drink a second time and then he had sexual
connection with her; that she did not remember whether
the connection was on the bed or sofa; that she asked again
to be taken home, when the defendant promised to get a
carriage soon; that she then told the defendant that in the
morning she had no thought of ever being in her then
present condition, that he replied he did, and had thought
of it for a week; that, after a while, he took her down to
supper, she being unable to walk without support; that,
after supper, he conducted her to the private room, gave
her more drink and again had connection with her; that,
after repeated requests on her part, he, through the inter-
position of a young man, whom they together went to see,
procured a horse and carriage and drove with her to her
father's house ; that she expressed her fears of her inability
to account to her parents for her absence, and he told her she ’
could fabricate a story that would satisfy them ; that they
arrived at her father’s late at night and found a light burn-
ing in the house ; that she told the defendant she was afraid
to go into the house, and he said she must return to their
hotel, which she declared herself unwilling to do, but while -
she was talking he turned the carriage and started back to
their hotel where they arrived after midnight ; that they were
unable to obtain admittance to their hotel, and then went to
another, obtained admittance, took a room together and oc-
cupied the same bed ; that, in the night and the next morn-
ing, the defendant again had connection with her; that, in

Vor. L1v. 4
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the forenoon of. the next day, they returned by cars; that
the defendant urged her to go with him to Portland and stay
a few days, saying she might as well be hung for a sheep as
a lamb, but she refused and went home.

It was also proved that, on or about Nov. 8, following,
she gave birth to a living child.

It also appeared in evidence that, on the first day of
March aforesaid, the defendant called at her father’s and in-
quired for her; that, on being told she was out, he left
word for her, that a female friend of hers would pass through
town on the noon train of the next day and would like to
see her at the station; that she did not go to the station,
but her father went and saw the defendant in waiting.

It also appeared that no other person than the defendant
had any connection with her while absent from home with
'him, and that no pay was given to her. :

The evidence was reported to the full Court, who were to
determine whether the facts proved constituted the offence
alleged ; if they did, the case was to stand for trial ; if not,
a nolle prosequi to be entered.

J. A. Peters, Altorney General, for the State.
H. L. Whitcomb and Davis & Drummond, for defendant.

ArpLETON, C. J.—The defendant is indicted for a viola-
tion of ¢. 4, § 1, of the Acts of 1861.

By R. S., 1857, c. 124, § 6, “if an unmarried man com-
mits fornication with an unmarried woman, they shall each
be punished by imprisonment not more than sixty days and
by fine not exceeding one hundred dollars.”

By c. 4, § 1, of the Acts of 1861, “ whoever fraudulently
and deceitfully entices or takes away an unmarried female
from her father’s house, or wherever else she may be found,
Jor the purpose of prostitution, at a house of ill-fame, assig-
nation or elsewhere, and whoever aids and assists in such
abduction or secretes such female for such purpose, shall be
punished by imprisonment in the state prison not less than
one year nor more than ten years.”
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These sections are for different purposes. They create
different offences and impose different punishments. A per-
son may be guilty of one offence and not of the other. He
may commit fornication with a female without intending to
induce such female td become a prostitute. He may entice
one away from her father’s house fqr the purpose of prosti-
tution, he may induce lrer to become a prostitute without
committing fornication with her. Indeed, persons of either
sex may entice away females for the purpose of supplying
brothels and houses of ill-fame.

The offence set forth in the statute under which this in-
dictment is found, is the fraudulently and deceitfully entic-
ing away an unmarried female from her father’s house, or
wherever she may be found, for the purpose of prostitution,
at a house of ill-fame, assignation or elsewhere, &c. Wor-
cester defines prostitution thus, © to offer to a common, lewd
use ; to make a prostitute of ; to corrupt. ‘Do not prosti-
tute thy daughter.” Lev. xix. 29.” A prostitute is a fe-
male given to indiscriminate lewdness for gain. In its most
general sense, prostitution is the setting one’s self to sale,
or of devoting to infamous purposes what is in one’s power.
In its more restricted sense, it is the practice of a female
offering her body to an indiscriminate intercourse with men ;
the common lewdness of a female. Carpenter v. People,
8 Barb., 603. In Com. v. Cook, 12 Met., 93, a statute
similar in its language and its object to that of this State
now under consideration, received a judicial construction—
and it was there held, that it did not apply to the case of a
man’s enticing a woman to leave her place of abode for the
sole purpose of illicit sexual intercourse with him.

It appears in proof that the defendant, by false represent-
ations, procured the complainant to go with him to Bath,
and there, having induced partial intoxication, had repeated
sexual . intercourse with her. Sexual intercourse, the evi-
dence shows, was the whole object he had in view. Nothing
indicates a design on his part to make her a common prosti-
_tute. His only purpose was sexual gratification. However
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infamous the conduct of the defendant—however deserving
of punishment he may be, he cannot be legally convicted of,
nor punished for a crime he has never committed. The ev-
idence on the part of the government fails to sustain the
allegations of this indictment, while ‘it abundantly proves
him guilty of another and different offence —that is, forni-
cation.

The facts on the part of the government are uncontradict-
ed. No. further evidence is attainable. To send the cause
to a jury would only delay its decision, without changing
the result. By the agreement of parties the case stands as
on a demurrer to the evidence —an obsolete form of proced-
ure, though sometimes recognized, as in State v. Soper,
16 Maine, 293. Upon the facts as proved, the defendant
cannot legally be convicted of the offence for which he is
indicted, and the county attorney may very properly enter
a nolle prosequi.

Kext, WaLroN, Dickerson and DanrortH, JJ., con- .
curred.

[4
RoBERT RANKIN & al., in review, versus JoHN GODDARD.

A foreign judgment is not conclusive upon the parties in an action here in-
volving the same subject matter.

But the jurisdiction of the foreign court, its power over the parties and the
matters in controversy, may be inquired into; and it may be impeached for
fraud.

ON FACTS AGREED.

‘Wair oF REviEw.

The facts were reported with an agreement that, if the
effect of the judgment in New Brunswick between the par-
ties concluded the defendant from maintaining his original
action against the plaintiffs, the Court were to render the
proper judgment for the plaintiffs ; otherwise the case was
to stand for trial.
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The record of the foreign judgment was set forth ¢n ex-
tenso in the agreed statement.

W. H. McCrillis, for the plaintiffs.

A foreign judgment is conclusive to show by way of
defence that a subject matter has once passed *in rem ju-
dicatam.”  Barney v. Patterson, 6 Har. & Johns,, 182,
202, 203; James v. Allen, 1 Dall., 188; Thompson v.
Tolumic, 4 Johns. Ch. Rep., 460; Embree v. Harmon, 5
Johns., 101; Bissell v. Briggs, 9 Mass. 462, 468 ; Homer
v. Parker, 3 Mason, 247, 251; 8 Cowan, 311; Crandson
v. Leonard, 4 Cranch, 434, 441-2; Smith v. Lewis, 3
Johns., 168.

The distinction between the effect of a foreign judgment
in a suit directly upon it, and when it is relied upon in de-
fence “ exceptio rei judicata” has existed since the time of
Lord NortineaaM. 2 Kent’s Com., 119; Story’s Conflict
of Laws, § 598; Smith v. Lewis, ubi supra; Andrews v.
Herriot, 4 Cowan, 520, note; Phillips v. Hunter, 2 H.
Blackstone, 410.

The judgment must be a bar to this suit, or there will be
two adverse recoveries, one in favor of the plaintiffs, on
the ground that they were entitled to the delivery of the tim-
ber, and it had not been delivered, and the other in favor
of the defendant, on the ground that he had delivered the
timber and plaintiffs had not paid for it. A judgment is
invariably conclusive of the fact of its own rendition, and
the legal consequences of such judgment follow, one of
which is, that Goddard did not deliver the timber. The
judgment was a final adjustment of all the claims of both
parties relating to the timber, and a merger of the contract.

A judgment in favor of a vendee for non-delivery of
wheat is a bar to an action by the vendor for the price, al-
though the damages in the first case were for too much.
Day v. Diz, 9 Wend., 129. So a judgment in favor of a
vendor for the price of a part only of the goods, is a bar to
a subsequent suit by the vendor for non-delivery. Law-
rence v. Hunt, 10 Wend., 80. See also Stevens v. Teft,
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8 Gray, 419; Sawyer v. Woodbury, 7 Gray, 501; Merri-
man v. Whittemore, 5 Gray, 316; DBarrett v. Smith, 4
Gray, 50 ; McDowell v. Langdon, 3 Gray, 513 ; Foote v.
Glibbs, 1 Gray, 413 ; GWlbert v. Thompson, 9 Cush., 348;
Dalton v. Woodman, 9 Cush., 260; Eastman v. Cooper,
15 Cush., 276.

Goddard cannot sustain his suit on grounds which would
have constituted a sufficient defence to the action of Ran-
kin and als. against him. Maret v. Hampton, 7 Durn. &
East, 265; LeQueen v. Governewr, 1 Johns., 436; Em-
berry v. Carver, 3 Coms., 522 ; Vorhees v. Bank of U. S.,
10 Pet., 449; Hithridge v. Osborne, 12 Wend., 399. The
exceptions to this rule, mentioned in LeQueen v. Governeur,
supra, Whitcomb v. Williams, 4 Pick., 228, Fowler v.
Shearer, 7 Mass., 14, and Rowe v. Smith, 16 Mass., 306,
do not apply to this case.

Evidence aliunde to explain a record is admissible.
‘Whether any matters have been tried between the same
parties is a fact depending partly upon parol testimony and
partly upon the record. Cist v. Zeigler, 16 Sergt. &
Rawle, 282, 285; Parker v. Thompson, 3 Pick., 429, 433,
434 ; Gardner v. Buckler, 3 Cow., 120; Doty v. Brown,
4 Comst., 71; Taylor v. Dunton, 43 N. H., 495; Bridge
v. Grey, 14 Pick., 55; Lord Bagot v. Williamms, 3 Barn.
& Cres., 239.

It is immaterial whether the former is pleaded in bar or
given in evidence. Marsh v. Pier, 4 Rawl., 273. In this
State and Massachusetts, it is sufficient if the brief state-
ment set forth the former judgment. Gilbert v. Thompson,
9 Cush., 348. '

There is no difference between foreign judgments and
judgments of neighboring States of the Union. Appearance -
in a court, where proceedings are according to the com-
mon law, confers jurisdiction. Goddard appeared without
objection to the jurisdiction. If the origin of the foreign
court do not appear, it will be deemed legitimate. Snell
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v. Fausatt, 1 Wash. C. C. Rep., 271, 274; Yrissarri v.
Clement, 2 Carr, & P., 223.

Drummond, for the defendant.

ArprLETON, C. J.—On the 20th Dec. 1855, the defend-
ant Goddard, at St. John, N. B., sold the plaintiffs in re-
view eight hundred tons of merchantable white pine timber,
*to be delivered” by Josiah Adams,” for the price of which
he received their accepta,nce on three months, which was
paid at maturity.

After the sale, the plaintiffs in review demanded of Ad-
ams the timber sold, who failing to deliver any, they com-
menced an action in the Supreme Court of New Brunswick
for damages for its non-delivery. In their writ they duly
get forth their contract with Goddard, that they had paid
for the lumber, and that, upon demand, the same was not
delivered. Upon a trial before the jury, they recovered a
verdict for the damages by them sustained. Rankin v.
Goddard, 4 Allen, (N. B.,) 155.

Subsequently, the defendant Goddard sued Rankin & Co.
for the above mentioned timber in this State, recovered
Jjudgment for the price thereof, and satisfied the execution
issued upon such Juddment by a levy on the real estate of
the judgment debtors.

The plaintiffs in review being afterwards advised of these
proceedings, petitioned this Court for a review of the ac-
tion, Goddard against them, which being granted, they sued
“out this writ of review.

The contract between these parties was made in New
Brunswick. The rights of the parties under it are to be de-
termined by the law of that Province. The courts there
established had jurisdiction of the subject matter of the
suit, Rankin v. Goddard, for the non-delivery of the lum-
ber and of the parties thereto. Goddard appeared and con-
tested the suit, but it was decided adversely to him. The
respective rights of the parties have received a final adjudi-
cation in the jurisdiction in which they originated.
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The action reviewed was for lumber sold and delivered,
but Goddard could not recover therefor in New Brunswick,
because it was there conclusively settled in a suit between
these parties, that the timber was never delivered, though
its price had been paid Goddard by these plaintiffs.

The general rule of damages for the non-delivery of
goods, is the difference between the contract price and the
market value of the article at the time and place, where by
the terms of the contract it should have been delivered, if
no money has been paid by the vendee. If the price has
been paid in advance, the vendee may recover in addition
the money advanced and interest thereon. If, then, the
price of the goods has not been paid, it is to be shown in
reduction of damages. .In Day v. Dix & al., 9 Wend.,
129, where a vendee brought an action against a vendor for
the non-delivery of a large quantity of wheat, which the
latter had contracted to sell to the former at a stipulated
price, and a recovery had for the full value of the wheat,
although but a nominal sum to bind the bargain had been
paid, and the vendor subsequently brought his action to re-
cover the price of the wheat as stipulated in the contract,
it was held that the action would not lie; that the plaintiff
ought in the former action to have insisted that he was only -
liable for the difference between the contract price and the
value of the article, and, having omitted to do so, he could
not bring a cross suit for the price. ,

It was proved in the suit in New Brunswick for the non-
delivery of the timber that the price therefor had been paid
© to Goddard. It is to be presumed that proper instructions
as to the legal rights of the parties were given.

If the price had not been paid Goddard, it was his duty
to show that fact in reduction of damages. He could not,
if he neglected doing it, make it the basis of an action on
his part, according to the principles of law established in
Day v. Dizx. _

In the Province of New Brunswick, Goddard would be
concluded by the judgment recovered in the suit brought
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by these plaintiffs against him. The inclination of English
courts seems to be to sustain the conclusiveness of foreign
judgments, where, as in the present case, the court by which
the judgment was rendered has jurisdiction of the subject
matter of the suit and of the parties thereto. The general
doctrine of the American courts is, that they are prima
Jacie evidence, but that they may be impeached. Jordan
v. Robinson, 15 Maine, 167. The authorities here go to
this extent, that the jurisdiction of the cour$, and its power
over the parties and the matters in controversy may be in-
quired into; and that the judgment may be impeached for
fraud. :

By the agreement of the parties, the case is to stand for
trial.

Curring, WaLToN, DickErsON, DaNrorTH and TAPLEY,
JJ., concurred. !

State by Ww. B. Irisu, Libellant, versus Intoxicating
liguors and Tuomas L. Smrrm, Claimant.

In criminal cases, this Court, sitting % danc, has no jurisdiction of a motion
to set aside a verdict as being against the weight of evidence.

Such motion must be decided by the Judge who presided at the trial at Nise
Prius.

The jurat to a complaint for search and seizure under c. 33 of the Public
Laws of 1858, containing the name of only one of the witnesses, may be
amended after service by inserting the names of the other witnesses which
were inadvertently omitted.

In the trial of alibel against certain intoxicating liquors, the claimant re-

\ quested the presiding Judge to instruct the jury that, if they should find
the ‘item of ten barrels of rum are not rum, but a different article, the
libel cannot be maintained for that item.” The Judge instructed the jury
to ¢ confine their inquiries entirely to the liquors specified in the claim and
mentioned in the libel; that, if liquors were seized and not libelled, the
owner must seck his remedy in another suit; and that, if liguors were li-

Vor. 1iv. 5
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belled and not claimed, the law will dispose of them;” — Held, that the
claimant had no cause for complaint.

The refusal of a motion to quash a complaint is not a subject of exceptions.

Ox Exceprions and MotTioN to set aside the verdict as
being against the evidence, and to quash proceedings under
the complaint.

LiseL filed under c. 33 of the Public Laws of 1858.

The facts sufficiently appear in the opinion.

Putnam, for the claimant.

The statute requires three witnesses to make the oath.
The jural shew but one. The complaint being thus defec-
tive, the warrant was illegally issued, and offered no justi-
fication for the seizure. And the seizure being illegal and
void, all subsequent proceedings founded upon it are void
also. The warrant should show on its fade the jurisdiction
of the magistrate who issued it. Under Acts of 1852 and
1853, search warrants held illegal, unless it appears in them
that the testimony of three witnesses required was taken in
writing, and an additional examination to the one upon
which other warrants issned. State v. Staples, 37 Maine,
298 ; State v. Spencer, 38 Maine, 30.

The warrant in the case at bar, connected with the com-
plaint, bore on its face the fullest evidence that the magis-
trate had no jurisdiction in the case. It was void for every
purpose. Guenther v. Day, 6 Gray, 490.

When the seizure was made on this void process, the
right of the claimant and of all parties became fixed. The
wrong had been done and the remedy became vested. No
subsequent alteration or amendment could give validity to
a void act—an unjustifiable invasion of private right.

It could not in a mere question of property between in-
dividuals. Porter v. Huskell, 11 Maine, 177.

A fortiori—not to enforce a penalty. " Strict compliance
with the provisions of the statute is indispensable. This is
familiar law.

In the case against Bradley, this same objection was sus-
tained by the presiding Judge, and the proceedings quashed.
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If the objection was valid there it is equally so here.

2. The 5th requested instruction should have been given.

Among the liquors seized were 10bbls. “pure spirits,”
or  Cologne spirits.” The claim filed covered oil the li-
quors seized, consequently it covered this 10Dbbls. "They
were not however libelled as spirits. The libel describes
10bbls. rum. Rum and spirits are different articles, by
the evidence.

Under the libel, the spirits could not be ordered forfeit
and should have been restored. The question was whether
they were rum or spirits, and this should have been found
by the jury; but the ruling excluded it from their consid-
eration. The reason given was erroneous. The claimant
was entitled to a return, without being compelled to resort
to another action. The libel was defective. It did not de-
scribe the liquors intended correctly, and should not have
been sustained, so far as these 10bbls. are concerned. It
was essential therefore to ascertain by the verdict of the
jury whether the liquors were in fact “rum” or © spirits.”
Upon that depended whether they should be liable to for-
feiture or restored to claimant; but the ruling excluded the
finding either way altogether.

Tt is not a case where liquors are not libelled at all—and
where, of course, they could not be claimed —for it is ad-
mitted no claim can be made where there is no libel. But
it is a case of a defective libel—which fails because it is
defective—and failing, the claimant is entitled to restora-
tion.

The defect existing in the case was not amendable under
§ 32 of the Act, which gives the right only in “matters of
form.” The defect was matter of substance —analogous to
want of a seal. Bailey v. Smith, 12 Maine, 196 ; Tibbets
v. Shaw, 19 Maine, 184 ; Witherell v. Randall, 30 Maine,
168. :

These proceedings, it has been said, are criminal in their
nature, and the strictness and precision required in criminal
“cases are required here. '
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Geo. F. Shepley, also for claimant.

Liquors can be libelled only when “so seized.” Pub.
Laws, of 1858, ¢. 383, § 15. The libel declares that he has
by a warrant duly issued, &c. The Court could not issue
the libel upon the fact that the oath had been taken, but it
must be upon the record. It could not issue it upon what
was in the Court’s mind.

J. A. Peters, Atty. General, for the State.

TapLEY, J.—This is a libel filed under the provisions of
c. 33, Acts of 1858, commonly called the Liquor Law.

The proceedings originated in the Municipal Court for
the city of Portland and comes to this Court by appeal.

The libel was filed the 23d day of August, 1865, and the
claimant appeared the Tth day of September, 1865.

On the 12th of September, 1865, a hearing was had upon
the claim, and judgment adverse to the claimant was ren-
dered, from which he has appealed to this Court.

At the March term of this Court a trial was had before
the jury, and a verdict rendered against the claimant.

The claimant now moves to set aside the verdict, and
excepts to the ruling of the presiding Judge upon the suffi-
ciency of the proceedings in the Court below, and his refu-
sal to give, in the terms requested, the 5th requested in-
struction. '

1. The motion to set aside the verdict and for a new trial
is not properly addressed to this Court sitting as a Law
Court. It should be addressed to, and heard and determin-
ed by the Judge sitting for the trial of jury causes. State
v. Hill, 48 Maine, 241.

2. The refusal of the motion to quash is not a subject of
exceptions. The granting or refusing such a motion is a
discretionary act of the Court and forms no basis of excep-
tion. »

3. From the report it appears that a complaint, under
the provisions of the 14th sec. of the Act of 1858, c¢. 33,
was made upon the 18th day of August, 1865, to the Judge
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of the Municipal Court for the city of Portland by three
persons competent to be witnesses in civil suits upon their
several oaths, as required by the statute. v

That, upon the same day, the Judge issued his warrant
in due form of law, and that, upon the same day, it was
served by search, and seizing a quantity of intoxicating
liquors, and due return thereof made to said Court by Wmn.
B. Irish, a constable of the city of Portland.

That, upon the 23d day of August, 1865, William B.
Irish, under the provisions of section 15 of said Act, libel-
led the liquors thus seized.

That, under the provisions of section 16, Thomas L.
Smith, on the 7th day of September, 1865, appeared as a
claimant and duly filed his claim. From the judgment up-
on the trial of this claim, the said Smith claimed his appeal.
On the trial in this Court, the government introduced the
original complaint and warrant. The claimant objected to
the admission of these “on the ground that the alteration of
the jurat avoided and annulled them, and also because, as
the jurat was not completed when the warrant issued and
* the seizure was made, the seizure was illegal.”

From the report it appears that the complainants were
duly sworn to the complaint before the issuing of the war-
rant, but the magistrate’s certificate of the fact was imper-
fectly made until after the seizure, when it was amended in
accordance with the fact, in open Court.

The warrant was returned to the Court August 22, 1865,
with the person of Bradley, against whom it was issued.
By the record it appears to have been continued to the 29th
- of August, 1865. By the same record it appears that a
motion was made on the 7th of September alleging the
amendment to have been made between the 22d and 29th
days of August. The particular time when it was made
does not distinetly appear. The record recites that it was
amended after service, while the Court was in regular ses-
sion.

If made before the 29th and while the Court was in regu-



38 WESTERN DISTRICT, 1866.

State ¢. Smith.

0

lar session, it must have been made upon the 22d, and the
evidence, such as it is, leads us to that conclusion.

1. Did the amendment of the magistrate’s certificate in
anywise affect the proceedings ?

The amendment of the certificate consisted in the inser-
tion of two names inadvertently omitted when it was made.

As a general rule, criminal processes cannot be amended
except by consent of the party against whom it is issued.
This is a rule existing from necessity ; all criminal proceed-
ings being required to be presented under the oath of the
party presenting it.

If a complaint duly sworn to should be changed after it
was issued, it would no longer be the complaint of the party
verified by his oath. ' :

If an indictment should be changed by amendment after
it is returned to and filed in Court, it is no longer the pre-
sentment of the grand jury duly sworn; hence the rule ap-
plicable to criminal cases. This rule applies only to such
matters as are required to be stated under the oath of the
party making the complaint or presentment ;—as to all other
matters, they are subject to such rules of practice as long
experience has shown are calculated to promote justice.

If an officer, having made return of the prisoner into
Court, should discover during the progress of the trial that
he had incorrectly written the year or month in which he
had arrested the party, there can be no doubt the Court
could allow him to amend his return in conformity with the
truth and fact. It is no part of the allegation against the
prisoner. No part of the charge. If he had erroneously
stated the name of the magistrate, or trial justice, before
whom he returned the prisoner, it cannot be doubted he
could be allowed to amend it conformably with the truth.
If he had omitted the name of the magistrate or Court be-
fore whom he had returned the prisoner, it is equally clear
he might amend by inserting ; because there is not only no
rule, but no reason forbidding it. Citations of authorities
upon such points are unnecessary, the propositions are so
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manifestly just. All these amendments might be necessary
in order that the record should disclose the jurisdiction of the
Court, but not to give it jurisdiction. They confer no rights
or power. These are obtained by other means, and prece-
dent acts. It is only a mode of evidencing what already
exists. The jurisdiction, the right to proceed, is as perfect
and extensive without, as with the amendments.

So we find the case at bar. Everything which was neces-
sary to give the Court jurisdiction had been done. The
complaint of three persons, competent to be witnesses in
civil cases, had been made under oath, to a magistrate duly
authorized to receive and act upon it. In preparing the ev-
idence of it, he inadvertently omitted the names of two of
them, and before the trial he corrected the matter by insert-
ing them. To this there can be no objection in this case.
The Court had jurisdiction of the subject matter, and was
authorized to issue the warrant without it. It was neces-
sary that the oath should be adminstered to all before the
warrant was issued, but it was not necessary to make the
certificate of that fact before it was issued. The authority
to issue such warrants is conferred by the statute, and it no-
where requires the oath shall be certified before the warrant
is issued. It is undoubtedly the proper evidence of the ex-
istence of the facts it recites. Had it never been made, and
the officer sued in an action of trespass, he might have fail-
ed in his justification for the want of proper proof of the
authority of the magistrate ‘to issue the warrant. That
question does not here arise. Before the officer is called
upon to justify, the evidence is properly furnished, by a le-
gitimate amendment of the certificate.

9. The amendment was one of form and not of substance.
Tt was not even a formal allegation; it was merely amend-
ing a certificate of the existence of a fact.

No one, we think, will doubt the certificate could have
been amended after the warrant was issued and before ser-
vice. If so, it was a process legally amendable, and if it
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needed legislative sanctlon to amend after sermce, it may be
found in § 32 of the Act of 1858, which authorizes it to be
made * at any time before final judgment.”

The claimant requested the Court to instruct the j jury that,
if they should find “ the item of ten barrels of rum are not
rum, but a different article, the libel cannot be maintained
for that item.”

The Court, upon this point, instructed the jury to confine
their inquiries entirely to the liquors which are specified in
the claimant’s claim and also mentioned in the libel. That,
if liquors were seized and not libelled, the owner must seek
his remedy in another suit, and if liquors were libelled and
not claimed in this claim the law will provide f01 their dis-
position.

We see no cause of complaint here for the claimant.

What was libelled was a question for the Court and not
for the jury. It must be determined by the libel. It was
“ten barrels containing about forty gallons each” that was
libelled.  If the officer has not those liquors to respond to
the decree when made Ze must be held answerable for them.
If he has another and different kind of liquor instead of it,
it is apparent they have not been libelled and, of course,
no decree can be made concerning them.

There is nothing subject to decree except that which is
described in the lihel, and everything which is described is
subject to it. Whether the officer has in his possession
liquors not described was not a material inquiry.

The inquiries were confined exclusively to those which
were described. '

The true proposition is this, if the ten barrels seized did
not contain rum they are not libelled ; if they did, they are.

The jury being required to confine their inquiries to the
matters described in the libel, could only (as to this item)
act upon ten barrels containing rum, and the decree of for-
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feiture or return can only be for ten barrels containing rum.
It will apply to nothing else.
Motion and exceptions overruled, and
Judgment on the verdict.

ArprETON, C. J., Curring, WaLTON, DIckERSON and
DaxrorTH, JJ., concurred.

MarTIN GoORE wersus SmMoON FITCH.

A grant of a ¢ perpetual right.of way into and through a passage way twelve
feet in width, lying in the rear of houses numbered 81 and 83, into Con-
gress street,” conveys, in the absence of other controlling evidence, a right
of way twelve feet wide, one line of which is identical with the rear line
of lots 81 and 83, extended to Congress street.

And no part of such line can be subsequently changed by the grantor alone.

O~ Reporr from Nisi Prius, the full Court to render
judgment by nonsuit or default, according to the legal rights
of the parties. )

Casg, for obstructing an alleged right of way. Prior to
May 19, 1849, the premises of both parties were owned by
‘John Neal, who then conveyed to L. D. M. Sweat the lot
now owned by the plaintiff, “and a perpetual right of way
into and through a passage way twelve feet in width, lying
in the rear of houses No. 81 and 83, into Congress street.”
Then the passage way was in the following form : —

81 83 Neal’s

/@w +
Passage way. & ‘

& .
W ¥ .

the passage way being 12 feet wide in the rear of houses
VOL. L1V. 6

Sweat’s
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81 and 83, but 30 to 40 feet wide at its outlet into Congress
street.

From Sweat, through sundry mesne conveyances, the
premises came to the plaintiff, with the right of way ex-
pressed in the same words.

In May, 1860, Neal conveyed to C. R. & L. E. Frost,
the defendant’s immediate grantors, a small piece of land at
the north-west side of the outlet of said passage way, bound-
ed easterly “by said passage way, now changed.” Frosts
fenced the lot thus purchased, when the passage way assurn-
ed the following form : — '

State Street.

Plaintiff’s 81 83 / /
deft. 5
@
) Passage way. N g

"The remaining material facts sufficiently appear in the
opinion.

F. Fox, for the plaintiff, cited Washburn on Easements,
169 ; Bannon v. Angier, 2 Allen, 128.

J. & E. M. Rand, for the defendant.

None of the deeds refer to any plan indicating any partic-
ular shape for the passage way, whether it shall be parallel
with State street or not. The easterly line of the passage
way was never parallel with State street. There was no
laying out of the way in this particular course or shape,
otherwise than by Neal’s permitting it to so remain, with an
outlet twice as wide as the deeds call for.

" After the outlet was fenced on the west it remained of a
uniform width of twelve feet. Plaintiff still has what his
deed gives him, a passage way twelve feet wide, lying in
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the rear of houses 81 and 83, and extending to Congress
street. He claims one, a portion of which is 30 to 40 feet
wide, basing his claim upon the mere circumstance, that
_ Neal has unnecessarlly permitted a portion to be of that ex-
tra width. Nothing but the width and general direction
are given in the deeds Why cannot Nedl fence off the
surplus on one side, as well as on the other? If on neither,
then a twelve foot conveyance will pass thirty feet. Same
surface is used now as formerly. The grantees can enjoy
by the grant but a twelve foot passage way in the rear of
houses 81 and 83 to Congress street, all of which the plain-
tiff daily uses.

TaprLEY, J.—This is an action on the case for a disturb-
ance of a right of way. The defendant claims to own the
premises in question free from any incumbrance. Both par-
ties claim their rights under the same grantor, John Neal.

The plaintiff claims under a deed from said Neal to L.
D. M. Sweat, dated May 19, 1849, and through several
mesne conveyances to himself.

The defendant claims under a deed from said Neal to
Charles R. and Luther. E. Frost, dated May 4, 1860, and
from said Frosts to himself dated February 17, 1863.

The deed of Neal to L. D. M. Sweat of May 19, 1849,
conveys “a perpetual right of way into and through a pas-
sage way, twelve feet in width, lying in the rear of houses
numbered 81 and 83, into Congress Street.” The rights
of the parties depend upon the construction of this deed.

In the absence of any other controlling evidence, this
deed conveys a right of passage immedialely in the rear of
lots 81 and 83, and extended in the same direction to Con-
gress Street; the grantor owning the land over which it
passed. ’

There is no rule which authorizes any other construction.
There is no more authority for departing to the right of the -
straight line of lots 81 and 83, than there is for departing
to the'left. It is a way 12 feet wide in the rear of, and on
the extended line of, lots 81 and 83, to Congress street.

s
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No angles or distances from points of departure are men-
tioned, or in any way indicated in the deed, and, looking to
the deed alone, there is no other construction to be given it.

Is there any ambiguity in the deed requiring the aid of
parol evidence? If so it may be resorted to. French v.
Hayes, 43 N. H., 30. The description of the right of way
conveyed, is through a “passage way” lying in rear of
houses numbers 81 and 83, into Congress street. There is
some indication in this phraseology, that the *“ passage way”
was an existing passage way at the time, and the conveyance
of a “perpetual riO'ht of Way ” was through the then exist-
ing “ passage way.” S

Certain evidence has been offered tending to show the -
construction put upon the conveyance by the parties imme-
diately after the execution of the deed, and at a period later
by John Neal, the grantor.

The evidence shows there was an existing way in the rear
of houses 81 and 83, extending to Congress street, when
the deed was made, and -that the westerly line of the way
was a continuation, in the same direction, of the line of lots
81 and 83, and parallel with State street, to Congress street.
This is not denied by defendant’s counsel. The easterly
side line of the way conveyed could be easily ascertained
by measuring 12 feet easterly from the westerly line.

In 1857, John Neal, the grantor, in a deed made to Wm.
Chase, describes *“the most westerly side line of said pas-
sage way, as the fence now runs in a line parallel with State
street thirty-eight feet, more or less, to the southerly line of
Congress street.” This describes the westerly line after it
leaves lots 81 and 83. Again, in 1858, John Neal, in another
deed to William Chase, describes this line “by a fence now
thereon standing parallel with State street.”

The testimony of the plaintiffs, L. D. M. Sweat, C. H.
Howe and John Neal, all show the fence “ thereon standing”
was parallel with State street,” and extended to Congress
street. At the mouth of the passage way, on Congress
street, the curb stone is champered so as to more easily admit
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carriages, for a space of some 18 feet, measuring from this
westerly line, and is not champered to what is now the east-
erly line. John Neal testifies, that he caused it to be done
for the purpose of running in carriages. All these matters
contemporaneous with, and long continued after the convey-
ance, clearly establish the purpose and intent of the parties,
or at least show what they regarded as the westerly line of

_the passage way. If more was needed, it may be found in -
the deed of Neal to Frost of the premises in question,
made in 1860, wherein he bounds the piece conveyed “by
said passage way now changed.”

'The westerly line up to, and at this time, was well under-
stood and recognized by Neal, and by the Frosts, the de-
fendant’s immediate grantors. '

What was now claimed, was the right to change it from
its well understood position to a new one, without the con-
sent of the plaintiff, who held under a title older than the
Frosts’, and originating with the same grantor.

It will be perceived that, whether the deed be construed -
with or without the aid of contemporaneous occurrences and
facts, the result is the same in the discovery of the westerly
line.

The remaining question is, could J ohn Neal, without the
consent of the plaintiff, change the westerly line of the way
so as to carry the plaintiff out where he is now obliged to
go?

We think he could not, for evident reasons.

The deed of Neal to Sweat, in 1849, conveyed a right of
way, and operated in presenti. The day after its execution
the rights of the grantee were the same as the plaintiff’s
rights to-day. Whatever was conveyed could not be re-
clalmed and new rights substituted. ~The conveyance left
nothing optional w1th the grantor. It was absolute; it was
unchanrreable by him alone.

The defendant havmg encroached upon the plalntlﬁ' s way
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and erected permanent obstructions thereon, is guilty of a
disturbance of the way and must answer in damages there-
for. - Defendant defaulied. Damages to be

- assessed by Judge at Nisi Prius.

APPLETON, C. J., Curring, WALTON, DICKERSON and
DANFORTH, JJ., concurred.

Crry oF PORTLAND versus CHARLES RICHARDSON & al.

P. recovered judgment against the plaintiffs for damages occasioned by a de-
fect in one of their highways. The defect complained of was an excava-
tion caused by the defendants, who were duly notified of the pendency of
the former suit. In an action by the plaintiffs against the defendants to
recover the amount of such judgment; — Held,

1. That the verdict and judgment were conclusive evidence of the exist-
ence of the defect, the injury to P. while in the exercise of due care, and
the amount of the injury; and

2. That it was incompetent for the defendants to prove that, in making
the excavation, they were guilty of no negligence, and that they properly
guarded and covered the same, at the time of leaving off work, on the night
of the alleged injury.

If a private citizen be guilty of a nuisance in making an excavation in a pub-
lic highway, he will be responsible for injuries arising therefrom during its
continuance. .

O~ RePoRT. ,

CasE to recover amount paid out by the plaintiffs on a
Jjudgment recovered against them by one Partridge.

These defendants were verbally notified of the pendency
of the former suit, and were present as witnesses and other-
wise aiding at the trial of the former suit. The excavation
was made in the sidewalk on Silver street, in front of the de-
fendants’ buildings.

Drummond, for the plaintiffs.
E. & F. Fox, for the defendants.
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ArpreEToN, C. J.—1It is in proof, that one Joseph G.
Partridge recovered judgment against the city of Portland
for a defect in one of its highways, the defect being an ex-
cavation therein made by these defendants without author-
ity —that they were notified of the pendency of said suit
and were present at the trial. They are concluded by the
judgment, as far as parties are ever concluded, by such no-
tice and judgment.

In the suit against the plaintiffs the jury must have found,
that the excavation was a defect, that it was the cause of the
injury to Partridge, that it was not properly guarded and
covered at the time of the accident, that the plaintiffs had
notice of the existence of the defect, and that Partridge was
in no fault.

In an action, by the town, against those by whom the ex-
cavation was made, after notice, the verdict and judgment
are conclusive evidence of the existence of the defect in the
highway, the injury to the individual while he was in the
exercise of due care, and the amount of the injury. Mil-
Jord v. Holbrook, 9 Allen, 17.

The defendants were guilty of a nuisance in making an
excavation in a public highway. They were responsible for
injuries arising therefrom during its continuance. If left
properly guarded and covered, they were bound it should so
continue. The responsibility of the excavation, as long as
it should exist, was theirs. They were bound at their peril
to make and keep the road as safe, at all times, as it would
have been without their interference. Congreve v. Smith,
18 N. Y., 79; Congreve v. Morgan, 18 N. Y., 84.

The jury have found, that the excavation was a defect and
was not properly covered and guarded when the accident
occurred. It was the very question submitted to them, and
it cannot now be re-tried. The admission, that the excava-
tion was made by the defendants exonerates the plaintiffs
from proving that fact. The evidence offered was inad-
missible, because it was directly to contradict the facts es-
tablished by the verdict. Veazie v. Penobscot B. E. Co.,
49 Maine, 117,
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The plaintiffs and defendants are not in par: delicto. As
was remarked by Hoar, J., in Milford v. Holbrook, * the
only fault or negligence which could be imputed to the town,
on the facts shown, was a failure to remedy a nuisance
which the defendants had caused. This is no bar to their
claim for indemnity. ZLowell v. Boston & Lowell R. R.
Co., 23 Pick., 24; Lowell v. Short, 4 Cush., 275.”

Defendants defaulted.

CurTiNG, KE\IT, Warron, DickErsoN and DANFORTH,
JJ., concurred.

Fravcis O. J. SmitH versus LEvi MORRILL.

A blank indorsement of a negotiable promissory note is, as between the im-
mediate parties thereto, only prima facie evidence of the contract implied
by law; and it is competent to- prove by parol evidence, the agreement
whieh was in fact made at the time of the indorsement.

As to third persons, without notice of any other contract, the one implied by
law is conclusive. .

In an action by one indorser who had paid the note, against another for con-
tribution, it is competent for the plaintiff to prove, that it was ‘‘ verbally
agreed by all the indorsers, previous to indorsing, that their indorsements
should be joint and not several; and that, in the event of liability thereon,
and thé payment thereof by elther, of the whole amount of the note, each
should pay to the one thus paying, his equal proportion of the amount thus
paid, as joint and not'as several indorsers.”

Proof of such agreement would make the indorsers, as between themselves,
co-sureties, and payment of the whole debt by one, would authorize the
maintenance of suits by the one so paying, against each of the others for
their proportional parts, upon counts for money paid for their use. .

O~ Reporr from Nisi Prius, Warron, J., presiding.

Assumpsit for money paid. '

The plaintiff introduced three notes, signed by the treas-
urer of the York and Cumberland Railroad Company, pay-
able to Daniel Hayes, and indorsed by the latter, plaintiff,
defendant and others. It was proved that one Williams re-
covered, at a previous term, several. judgments on said notes
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against the several indorsers, and collected the whole amount
of the plaintiff. The plaintiff claimed to recover of the de-
fendant contribution, upon the ground that the indorsers
were joint and not several, and offered to prove that it was
* yerbally agreed by and between all the indorsers, previous
to indorsing, that their indorsements should be joint and
not several; and that, in the event of liability thereon, and
the payment thereof by either, of the whole amount of said
notes, each should pay to the one thus paying his equal pro-
portion of the amount thus paid, as joint indorsers and not
as several.” ’

The case was withdrawn from the jury and submitted to
the full Court, with the agreement that, if the evidence offer-
ed was admissible, the case was to stand for trial.

F. O. J. Smith, pro se.
8. C. Strout, for the defendant.

‘WartoN, J.—The indorsement of a note in blank is
prima facie evidence of a contract between the indorser
-and the indorsee, the terms of which are tolerably well de-
fined in law, and generally understood among business men.
‘There are many dicta to the effect that the contract implied
in a blank indorsement is to be regarded as a written con-
tract, not to be varied by parol evidence; but an examina-
tion of adjudged cases will show that this is true only to a
limited extent. Prima facie the instrument is presumed to
exhibit truly the rights and liabilities of all the parties to it,
but this presumption is not always conclusive: it may
sometimes be controlled by evidence, written or verbal,
dehors the instrument. Perhaps it would have been better,
had it been uniformly held, that blarrk indorsements, like
.contracts written out in full, have a fixed legal character,
not depending, for their meaning, upon the vague and often
uncertain recollection of witnesses, and imperfect under-
standing of the parties. But this has not been done. A
strong desire to decide each particular case according to its

Vor. LIv. 7
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apparent equity, has had the effect to establish a different doc-
trine ; namely, “that, as between the immediate parties, a
blank indorsement is prima facie evidence only of the con-
tract which they have made.” .

In Smith v. Barber, 1 Root, 207, the first question made
was whether parol evidence might be admitted to explain
the blank indorsement and the intent of the parties therein,
and the Court held the evidence admissible; that a blank
indorsement, until it is filled up, has no certain import ;
that it may be for one purpose or another, or none at all.
In Brewster v. Dana, 1 Root, 2617, it is said by the Court,
that a blank indorsement has no certain import until filled
up. In Barker v. Prentiss, 6 Mass., 430, the indorsement
was in blank, which implies, prima facie, an absolute trans-
fer of the note, but the Court held that parol evidence was
admissible to show what the real contract was, and that the
note was indorsed for collection only. The same doctrine
was advanced in Herrick v. Carman, 10 Johns., 224.
Same in Loawrence v. Stonington Bank, 6 Con., 521. In
Boyd v. Cleveland, 4 Pick., 525, the plaintiff was permit-
ted to show by parol evidence that, at the time of the in- -
dorsement of the note to him, the defendant agreed to pay
it if the maker did not, and that the implied conditions
requiring demand and notice were dispensed with. Same
in this State ; Fullerton v. Rundlett, 27 Maine, 31.

In Weston v. Chamberluin, 7 Cush., 404, the precise
question was determined which is raised in this case ; name-
ly, whether a prior indorser of a promissory note, can maiu-
tain an action for contribution against a subsequent indorser,
on proving that, by an oral agreement between the indorsers
at the time of indorsing the note, they were, as between
themselves, co-sureties and the Court held that he could.
The same doctiine was affirmed in Clap v. Rice, 13 Gray, °
403. Also in Pkillips v. Preston, 5 How., U. S. R., 278 ;
(16 Curtis, 396.) And in Zalcott v. Cogswell, 3 Day, 512,
where a note already indorsed by the payee for the accom-
modation of the maker, was objected to without another
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name on the back, and the plaintiff thereupon indorsed his
‘name under that of the payee, and the note was afterwards
discounted at a bank, and the maker failed to take it up,
and both indorsers were notified, and each went separately
to the bank and paid one half of the note, and the second
indorser sued the fitst to recover the one half of the amount
of the note which he had paid, the Court were of opinion
that the circumstances of the case furnished sufficient evi-
dence that the indorsement was joint; and that each hav-
ing paid what, in that case, each would be compellable to
pay, the verdict ought to be for the defendant. The jury,
however, although sent out three times, persisted in finding
a verdict for the plaintiff.

It is idle to attempt to reconcile these decisions with the .
doctrine that a blank indorsement is in effect a contract in
writing not to be varied by parol, and that in these cases it
is not varied. 1In all these cases the contracts, implied in
the blank indorsements, are varied, in fact swallowed up
‘and extinguished, so far as they are in' conflict, by the ex-
press verbal agreements. So far as both are alike, or not
in conflict, both are permitted to stand. But when they
are in conflict, the implied contract yields, and the express
contract, whether written or verbal, prevails.

In Taunton Bank v. Richardson, 5 Pick., 436, the plain-
tiffs offered to prove that, by a verbal agreement, made prior
to the indorsement of the note in suit, demand and notice
had been dispensed with. This was resisted upon the ground
that it would vary the written contract created by the blank
indorsement. The answer of the Court was “that the evi-
dence did not attempt to change the contract, but to show
that a condition beneficial for the defendants had been waiv-
‘ed by them ; that they had agreed to dispense with notice,
not that by the contract itself notice would not be neces-
sary.” It i$ not surprising that legal minds should not rest
satisfied with the logic of this decision. If by a previous
or contemporaneous verbal agreement an important condi-
tion of a written contract is waived, is not the written con-
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tract varied by the verbal agreement? And is not the rule
violated, which holds that all previous and contemporaneous
negotiation and discussion on the subject, are merged, or
extinguished, by the writing, and cannot be shown to vary
it? If not, then one condition after another might in this
way be waived, until nothing would be left of the written
contract, and yet the rule referred to would not be violated.
Conditions in written contracts may unquestionably be waiv-
ed by subsequent verbal agreements, without violating any
rule of law, but not by previous or contemporaneous otes ;
a distinction which seems to have been overlooked in the
case just noticed.

The only rational ground on which to justify the admis-
sion of evidence of a verbal agreement to control the con-
tract implied by law in a blank indorsement, is that laid
down by Mr. Justice WasaNaToN in Susquehanna Bridge
Co. v. Hvans, 4 Wash. C. C. 480, (U. S. D. p. 396,
§ 2132,) namely, “ The reasons which forbid the admission of
parol evidence, to alter or explain written agreements and
other instruments, do not apply to those contracts implied
by operation of law, such as that which the law implies in
respect to the indorser of a note of hand.” * The evidence
is offered in conformity with the familiar rule, that the law
does not imply a contract where an express one has been
made.  Bapressum facit, cessare tacitum.” Perkins v.
Catlin, 11 Conn., on page, 226, a case in which this ques-
tion is very fully and ably discussed, and the conclusion
reached that a blank indorsement is not a contract in writ-
ing : that the law implies a contract, as in a great variety of
other cases, simply because the parties have failed to make
an express one, and because otherwise the indorsement would
be meaningless; that a blank indorsement is only prima
Jacie evidence of the contract implied by law; and that it
is competent, as between the parties to the indorsement, to
prove, by parol evidence, the agreement which was in fact
made, at the time of the indorsement.

This is certainly a much more rational and satisfactory
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view of the law than that which concedes that a blank in-
dorsement creates a written contract, embracing in its terms
just what the law implies, and then denying that the verbal
agreement made at the time of the indorsement varies it.
Arguing that that which converts a conditional promise into
an absolute one, does not vary it!

The doctrine of equitable estoppel prevents such express
verbal agreements from operating injuriously upon the in-
terests of bona fide holders having no notice of them. It
is only as between the parties to them that verbal agree-
ments can be set up to vary those implied by law. As be-
tween the parties, the instrument itself is prima facie evi-
dence of -the contract implied by law ; as regards third per-
sons having no notice of any other, it is conclusive. By
permitting their paper to go into circulation, with no evi-
dence upon it of any other contract than that implied by
law, parties in effect represent to bona fide holders, and as
against them will be estopped to deny that the implied con-
tract is the true one. This is upon the familiar principle
that if one party induces another to act upon the supposi-
tion that a certain state of facts exists, he shall not afterwards
be permitted to deny the existence of those facts, to the
injury of the other; and not upon the principle that con-
tracts implied by law are to be regarded as written contracts,
not to be varied by parol. It is the rule of law applicable
to estoppels, and not to written contracts, that protects the
parties in such cases.

Thus, in Williams v. Smith, 48 Maine, 138, when the
defendant offered to show that the several persons, whose
names were upon the back of the note as successive indors-
~ ers, were, by virtue of a verbal agreement between them-

selves, to be regarded as joint indorsers, the Court would
not permit him to do it; because Williams was not a party
to the agreement, and it did not appear that he had any
notice of its existence, and he had taken the note upon the
" implied representation of the defendant and the other in-
dorsers, that they were holden successively and not joindy.
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But, in this case, the plaintiff offers “to prove that it was
understood and agreed verbally by and between all the in-
dorsers upon said notes (including himself and the defend-
ant,) previous to indorsing, that their indorsements should
be joint and not several, and that in the event of liability
thereon, and the payment thereof by either, of the whole
amount of said notes, each should pay to the one thus pay-
ing, his equal proportion of the amount thus paid, as joint
indorsers and not as several.”

This is a suit against the defendant for contribution, found-
ed on this alleged agreement. If such an agreement was ac-
tually made, it ought in justice to be enforced ; and it would
be a harsh rule of law that would prevent it. Upon the
authority of Weston v. Chamberlain, 7 Cush., 404, Clap
v. Itice, 13 Gray, 403, Phillips v. Preston, 5 Howard,
218, (16 Curtis, 396,) which are directly in point, and
many other decisions not distinguishable in principle, we
think the proof offered was admissible.

We have not overlooked the point taken in defence, that
the proof offered would not support the declaration, * be-
cause there is no count in the writ setting out any such col-
lateral contract.” The special counts in the declaration do
not appear to be founded on the collateral agreement, but
on an alleged joint indorsement in fact. But there is also
a count for money paid, and “ where a debt has been paid
by one of several debtors, or by one of several sureties,
the payment is sufficient evidence in support of this count
against the others for contribution.” 2 Greenl., on Ev.,

§ 114. Proof of the alleged agreement in this case would =

make the indorsers, as between themselves, co-sureties ; and
payment of the whole debt by one would authorize the
maintenance of suits by the one so paying, against each of
the others for their proportional parts, upon counts for money
paid, for their use. . Case to stand for trial.

AprreToN, C. J., KeExT, Davis and Dickerson, JJ.,
concurred. ‘ '
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\
A1LBERT STEPHENSON & al. wersus PrscataQua Fire &
Marive Insurance Co. ‘

In an action upon a policy of marine insurance stipulating, that in case any
dispute shall arise in relation to any alleged loss, it shall be referred to and
determined by referees to be mutually chosen by the parties; that no pol-
icy holder shall maintain any action thereon until he shall have offered to
submit his claim to such reference; and that in case any suit shall be com-
menced without such offer, the claim shall be released and discharged, and
the company exempted from all liability under it;— Held, such stipula-
tions are void. ‘

Such a policy, causing “8. & Co. to be insured, for whom it concerns, in
the sum of $700, on schooner ¢Arbutus,” of,” &e., “at and from,” &c.,
‘“the above to cover their claim for supplies furnished said vessel ;” — Held,
1. That the policy does not apply to the supplies only; and
2. That any conversation between the owner and the plaintiffs tending to
show authority from the former to the latter to take out this policy is ad-
missible. ,

And when the policy provides that the defendant company is, in case of prior
insurance, answerable only for so much as the amount of such prior insur-
ance may be deficient towards fully covering the property at risk ; — Held,
that the jury, if they found for the plaintiffs, should ascertain the value of
the schooner at the time of the loss; and, if they should find the whole
amount of insurance did not exceed such value, and the loss a total loss,

. they might assess as damages the amount insured by the defendants with
interest from the time it was payable.

In case of a sale from necessity by the master, the salvage belongs to the in-
surers; and the assured'is entitled to recover the full amount of his claim,
irrespective of the amount of salvage received by the insurers. )

An alleged copy of a survey, not made by order of a court of admiralty or un-
der the sanction of an oath, is not admissible in evidence, though cer-
tified and stamped by the American consul at the port where the survey
was made.

No exception lies to the refusal of the presiding Judge to order a nonsuit.

A policy of marine insurance covers not only losses that result from injuries
caused by extraordinary perils of the sea which become immediately known,
but such also as result from latent injuries.

The authority of a master to sell the vessel and cargo in casé of marine dis-
aster, rests exclusively upon the ground of necessity, the burden being up-
on the assured.

What will not constitute the requisite moral necessity.

Ox ExcEerrions and motion to set gside the verdict as be-
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ing against laW, and manifestly against the weight of evi-
dence

AssuMPpsIT on a policy of insurance, dated Dec. 16, 1861,
~ causing “ Stephenson & Co. * * to be insured * * for
whom it concerns, loss, if any, payable to Stephenson &
Co., in the sum of seven hundred dollars, on schooner * Ar-
butus’ of,” &c., ®at and from Portland, Me., to Cardenas,
and at and from thence back to a port of discharge in the
United States. The above is to cover their claim for sup-
plies furnished said vessel.” The policy also contained the
following among other stipulations : —

*1t is hereby agreed that, if the insured shall have made
any other insurance upon the schooner aforesaid, prior in
date to this policy, then the said insurance company shall
be answerable only for so much as the amount of such prior
insurance may be deficient towards fully covering the pro-
perty at risk, whether for the whole voyage, or from one
port of lading or discharge to another,” &c. * * * *“Pro-
perty insured by this company, and damaged so that the
company are liable, shall not be sold without the consent of
the company, unless positive proof can be produced that a
further loss would be sustained by waiting for such ad-
Vice,” &C- * * * * * * * * * * * ¥* * *

“In case any difference or dispute shall arise in relation to
any loss sustained, or alleged to be sustained, by any person

insured under a policy issued by this Company, the same

shall be referred to, and determined by referees, to be
chosen mutually by the assured and the Board of Directors ;
said referees to be governed by the rules and customs of
insurance in Boston, when not conflicting with the terms of
the policy ; and no holder of a policy shall be entitled to
maintain any action thereon against the company, until he
shall have offered to submit his claim to such reference. In
case any suit shall be commenced without such offer of
reference having been made, the claim of the party so com-
mencing such suit shall be released and discharged, and the
company be exempted from all liability under it.”
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Albert Stephenson, called by plaintiffs, testified —* that
the firm of Stephenson & Co. consisting of self and Alex-
ander B. Stephenson, were ship-chandlers, in Portland, in
1861 ; that plaintiffs held mortgage on schooner * Arbutus”
to secure the note of Capt. Rogers for $1,199,97, dated June
15, 1861, given for ship-chandlery furnished the * Arbutus ;”
that they furnished $200 worth of supplies to Capt. Rogers
in the fall of 1861; that the witness, in accordance with
directions from Rogers, took out this policy, and upon
informing him of it on his return, he approved it. [The
defendants’ counsel seasonably objected to witness’ conver-
sations with Rogers, in the absence of the defendants, but
the presiding Judge admitted all such conversations tending
to show authority to effect the insurance.] He further
testified that Stephenson & Co.’s note did not include the
$200 for supplies, and that the other policies, amounting in
all to $4000, run to Stephenson & Co. “for whom it con-
cerns.”

James C. Rogers, called by plaintiffs, testified : — “ I have
been a mariner for twenty-five years, and for over twenty
years have been a master of most all kinds of vessels, from
seventy-five to six hundred tons burthen. I built the * Ar-
butus,” and launched her in 1861. I first got her to sea in
August, 1861. Went, in December, 1861, to Cardenas.
Schooner was in good order, to all appearance. She carried |
box-shooks, and had a crew of five, all told. We were

" thirty days on the passage. The usual time is from fifteen
to thirty days. Twenty days is a fair passage. This was
the roughest passage I ever made. The deck load was well
secured when I left, and was lost on the trip, and the mate
was washed overboard. It was seventeen days after sailing
before we got into pleasant weather. There was a com-
plete gale of wind all that time. We arrived at Cardenas
January 15 or 16, discharged cargo, and sailed on our re-
turn February 17 or 18. 'We were in Cardenas about thirty
days. The vessel was there painted two coats, and the
decks were tarred. I put on new tarpaulins and took such

Vor. 1iv. 8
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care of vessel as was usual. Tried the pumps twice a day,
and found little or no water. I discovered no leaks or
defects while in, port, and nothing needing more repdirs
than I made. Schooner sailed from Cardenas loaded with
molasses and honey —bound for Boston. She was loaded
by a merchant named Parravicine, who owned cargo. I
had- $1,000 insurance on her, and then knew of no other.
I had not been informed of any other. Had conversed
with Stephenson before I-left about insuring her. He had
not informed me of any. Had a crew of five on our return.
Left Cardenas at 5, A. M. Fair wind. Had a pilot out,
who left us near Stone Key, about eighteen or twenty miles
from our anchorage, between 10 and 11, A. M. I was on
deck till after pilot left, and then went to cabin to shift my
clothes. All the others were on deck. I was in cabin about
twenty minutes. I weunt down about eleven o’clock, and we
were then a mile or two from Stone Key. I went on deck
then, as the pump did not suck, and I was somewhat alarmed.
I never was below again. The pump worked, but didn’t suck
dry. There was still water in her. After working both
pumps thirty minutes I found eighteen inches of water in the
hold. In half or three-quarters of an hour I sounded again
and found two feet of water. We still kept on our course,
and in one hour I found two feet and eight inches of water
in her. . Both pumps were going all the time. The vessel,
~ when I went to sea, drew nine and a half feet. I hove her
round then, a little after two, P. M., about fifteen miles from
~ Stone Key, and tried to get back to Cardenas. We were
thirty-five or forty miles from Cardenas when I hove round.
* She was then crank, and water was pretty near up to decks.
Was quite rough. Headed her to get back to Stone Key,
- but found it was no use, she made so much leeway and slow
at that. 'We run on that course about three-quarters of an
hour. Nearest land was about ten miles east of Stone Key. "
Then put her on the other tack to get into'smooth water un-
der the islands. Run on that course about two hours, and
struck on a shoal. When I found her in shoal water I haul-
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ed her round on the other tack. Slhe run five or ten minutes
and struck, and stuck fast. The tide rises some twelve to
eighteen inches. Set signals of distress. When waves left
her, and when they returned, she rolled under water up to
her hatches. I remained there till dusk—about an hour and
a half. Were some small vessels in sight, eight or ten miles
off ; none came up to us. When schooner rolled down, water
came almost to the hatches. None of the cargo started. 1
and the crew left at sunset. Had one boat. We took it and
rowed to Stone Key. I applied for assistance but it was re-
fused. Then we left for Cardenas, and arrived there about
four, A. M., —about daylight. I went aboard a brig, when I
got to Cardenas, stayed there till light; went ashore with the
cdptain at about six, A. M. Went first to Parravicine’s and
called him up. He went with me to the American consul’s.
We tried to obtain a lighter. I informed the consul. Con-
sul and I went immediately after a lighter, but couldn’t find
one. They were all engaged. We kept looking for one
S till 9, A. M. It was necessary to get a permit to take the
lighter out. No permits are issued till after 10, A. M.
Parravicine went with me for a lighter. I next saw the Ar-
butus in Cardenas harbor, at noon the same day. Went on
board. Pilots were in possession, and there were some half
dozen persons aboard. Water was up to decks then. There
was three and a half feet.or more of water in her, and they
were at the pumps all the time. A survey was held on her
that same afternoon. The consul took possession of her
and called the survey. Captains Collins and Runnells were
the surveyors. I noted a protest same afternoon. Vessel
was not pumped out before survey, nor discharged, nor the
hatches opened. Surveyors could not have examined the
bottom of the vessel. Saw no holes below water’s edge.
Plug was not driven in, but was out about four inches. It
was an old pine plug.  First saw it after the survey. [ have
no knowledge of any holes being bored in the vessel after
she left Portland. The holes in the ceiling did'not occasion
the loss of -the vessel. The plug which was in the hole was
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a little over half an inch in diameter. = That hole, if open,
would not have admitted one-eighth as much water as the
pumps would have discharged. I saw no other hole .in the
outer planking. Those who brought the Arbutus in claim-
ed of the consul and myself one-third, as salvage. I took
advice as to the claim, from merchants and ship-masters.
It was a valid claim, and was allowed by the consul and
myself. There was no chance to repair the vessel in Car-
denas, or to heave her down. There was no dock. - In
some places we could have got her within a quarter of a
mile of the shore. There were no facilities for discharging,
which had to be done with lighters. It would have cost
twice its value to have discharged cargo and stored it. I
had no funds, and raised none on vessel, and had no funds
at home to draw on. I attempted to raise funds with Par-
ravicine, and all the principal merchants, on bottomry.
Consul went with me. I got no funds. Advertised for
bottamry. Finding I couldn’t obtain funds, I advertised
the vessel and sold her at auction, the consul acting as auc-
tioneer. She was sold for $2,100, on February 28. The
cargo was sold and reshipped to another vessel. I could
have repaired vessel at Havana, but it would have cost too
much. I did not communicate with defendants before the
sale. I didn’t think it was necessary, and didn’t communi-
cate with Ocean Insurance Co. The salvage was settled by
the consul and myself, for one-third of the proceeds of the
sale. The remainder was sent by the consul to the Alliance
Insurance Co., contrary to my orders. I took the advice
of the consul. . When I left, the consul’s bill was $56.”

On cross-examination, testified :— I am fifty-three years
old, and have always lived in Freeport—have been to the
West Indies a dozen voyages—have not been to sea since
the Arbutus was lost. I arrived here in March, 1862, on
my return from Cardenas. I have not tried to get a vessel
since, but have been farming. Am not interested in any
other vessel. Have been ship-master off and on for thirty
years. The Arbutus was ready for sea at Cardenas. Cargo
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all in on Friday afternoon, I think, and sailed on Tuesday,
February 18. 1 laid there one day, to get provisions and
clear the vessel. We tried the pumps twice a day, and they
always sucked. When I sailed from Cardenas there was
only $1,000 insurance on vessel, to Ihy knowledge. I re-
quested plaintiffs to get other insurance on her. When I
sailed from Portland she was worth $5,600. $1,000 was all
the insurance I thought necessary, as I was going in her
myself. I probably owed $2,000 besides what I owed Ste-
phenson & Co. We tried the pumps the morning we left
Cardenas and they sueked. One pump was rigged and
tried, and drew water before I went below. There was not
more than five or ten minutes pumping before I went below.
I went down to the cabin and did not go into the forecastle,
at all, the day we left Cardenas. About half an hour after
I returned to the deck I sounded the pumps. I had about
twenty hogsheads as deck load but not a full deck load, as
she was loaded by the head. Hatches were well secured.
February 18 was Tuesday, and I sailed from Cardenas on
that day. I sent the man down into the forecastle to see
what was the cause of the leak. Before I left Cardenas for
sea, the decks were fourteen inches above the level of the
water. I sent men down to bring up the gear of the other
pump. They couldn’t discover leak—every thing seemed
to be all right. Between the top of upper tier of casks and
the deck was about six inches or a foot. There was not
room enough to get through and examine.”

Witness produced log book.

«Y took this book from schooner when I left her and
went to Cardenas. The mate got it from below. I did
not go down into the hold, at all, after the schooner began to
make water. I could not get in. A plank partition sep-
arated the hold from the forecastle. Some of the planks
were off. The space left between the hogsheads and the
beams was not over eight inches. I helped stow the cargo.
Had no mate at Cardenas. I gave my bill of lading to'the
Consul at Cardenas to send all the papers to the Ocean In-
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surance Company. I remained in Cardenas twelve or fif-
teen days after returning there, and then came to Portland.
I left the schooner to get assistance. Left no one on board.
I don’t suppose I had over 125 hogsheads on board. To the
best of my recollection there were 125 or 130 Hogsheads.
After the schooner struck I tried to back her off hy her sails.
That was all I could do. At 11, A. M., next day, (Feb.
19,) I saw the Arbutus coming into Cardenas. She came
in under her own sail. I had left her thirty-five or forty
miles from Cardenas, at about 6, P. M., and arrived at
Cardenas at 4, A. M. Was in my boat all that time except
three-quarters of an hour on board the Alliance, where I
got rested. I went on board the Arbutus at 3, P. M., that

" day. She was lying within a quarter of a mile of the

wharves. I entered a protest—all the men went with me
to make it.” ' '

Witness identified copy of protest.

“I had a survey called. Collins and Runnels were the

surveyors. [ have no doubt that the paper now shown to

me is a copy of the report of surveyors. I went on board -
the Arbutus and stayed till night. I wanted the crew to

.go off with me and was thinking of buying her in. I was

looking around the vessel. There was nothing out of shape
about her. I was aboard the next day. Those who had
brought her in had left her after plundering her. They
took all my provisions and clothing. I went on board every
day until she was sold, on February 28 or 29. There was
no opportunity to repair her at Cardenas. They don’t re-
pair vessel’s bottoms at Cardenas. I was in Cardenas once,
ten or twelve years ago. I applied to James M. Churchill,
and talked with him personally, and with others, and at-
tempted to have the Arbutus repaired. They all told me
that she could not be repaired there. The cargo could not
have been discharged. There was no chance to land or.
store it. The shore was all occupied.: Can’t tell what it
would have cost to have landed it, but we calculated that it
would have eaten up its value, and twice as much more. It
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would have cost $2 per cask to have landed it on the shore.
I think there was a mail between Cardenas and New York
once a fortnight. In selling the vessel at Cardenas I acted
for all concerned. Had there been a chance it could have
been stored in the city. Would have cost $5 per cask to
have landed and stored it.” : ‘

Defendant moved for a nonsuif, on the ground that the
policy, by its terms, applied only to Stephenson & Co.’s
claim for supplies— which was not an insurable interest —
and also because the plaintiffs had not, before bringing suit,
offered to refer the claim as required by conditions of policy.

But the presiding Judge ruled that action was maintain-
able, and refused to order a nonsuit.

James M. Churchill, called by defendants, testified : — I
have been a merchant at Cardenas from 1847 to May, 1865.
Thé Arbutus was consigned to me in 1861. I did not load
her. I saw her several times after she was brought into
Cardenas, after being ashore. It was very easy to land the
cargo. It would have cost seventy-five cents a cask to
‘have landed it. A vessel having holes in her bottom, in
the second wale, twelve or fifteen feet from her stem, could
easily have been repaired at Cardenas. It is usual there to
heave vessels down to examine their bottoms. There would
have been no trouble in heaving down the Arbutus. I
think there would have been no difficulty in heaving her
down by any of the wharves in Cardenas. Facilities for
repairing would depend on what was to be done.” '

On cross examination, testified :—% The crop season in
Cuba lasts six months—from Christmas to May or June.
It is the constant custom to repair coasters of from 60 to
175 tons burthen, by heaving them down, in Cardenas.
She could not be hove down till discharged. Could not
have been beached.”

. The defendants read in evidence a duly certified copy of
the protest made by the captain at Cardenas.

The defendants offered in evidence a copy of the appoint-
ment of surveyors by the consul at Cardenas, and of the
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report of the survey called by the captain at Cardenas, said
copy being duly certified by the American consul under his
official seal, and the same paper referred to by the captain
in his testimony, which was objected to by plaintiffs and ex-
cluded by the Court.

The defendarts read, in evidence, the account of sales of
schooner Arbutus and cargo, at Cardenas.

The Court instructed the jury, among other things not
excepted to, that the policy authorized plaintiffs to show by
parol evidence who were *the concerned ;” that, if plaintiffs
effected the insurance for the owner and master, and the
owner and master ratified it, plaintiffs are entitled to recov-
er, if no other objection ; that'during a voyage the insured
must keep a vessel in suitable condition for the voyage and
business. If he does not, and a loss occurs by his failure
to do so, the insurers are discharged; if vessel beconies
unseaworthy, he must repair, if he has reason to suppose
her unseaworthy-—he must use ordinary care in keeping
himself acquainted with the condition of the vessel. That,
to justify a sale of a vessel by a master, there must be an
absolute and extreme mnecessity ; that jury will determine
whether, in this case, there was such an extreme necessity,
. and whether captain acted with good faith, judgment and
discretion —if so, the sale was authorized, and constituted
a constructive, total loss; that the whole amount of insur-
ance upon the vessel was $4,700, and, if jury find vessel to
have been worth $4,700, the plaintiffs are entitled to recov-
er the $700 insured by this policy, with interest from the
time it was payable.

The defendants requested the Court to instruct the jury
that the policy declared upon, by its terms, applies only to
the claim of Stephenson & Co., for supplies furnished the
schooner Arbutus; that, upon the testimony in the case,
 there is no sufficient evidence that the vessel was damaged
by any of the perils insured against; that, if the jury find
that there was a constructive total loss; the amount of the
vessel’s proportion of the salvage is to be deducted from the
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amount of the loss; thaf the defendants are liable for only
5o much of the loss, (not exceeding $700,) either total or
partial, as'is not covered by the prior insurance in the Pa-
cific and Ocean offices, to the amount of $3,000, after de-
ducting the vessel’s proportion of the salvage; that, by the
“terms_and conditions of the policy, no action can be main-
tained thereon without a previous offer to refer the claim to
referees, to be chosen mutually by the assured and the di- -
rectors of defendant corporation. 4

All which requested instructions the Court declined to
give. But the Court did instruct the jury, that by the terms
of this policy it was agreed that, if the assured shall have
made any other insurance upon the schooner prior in date
to this policy, then this insurance company should be an-
swerable only for so much as the amount ot such prior in-
- surance may be deficient towards fully covering the property
at risk, and that they would therefore ascertain the value
of the schooner at the time of the loss, and with the proofs
in the case assess the damage upon this rule established by
the parties, if they should find for the plaintiffs; and that,
if they should find the whole amount of insurance-upon the
schooner did not exceed $4,700, and that she was worth
that sum when she was lost, if the loss was a total loss,
they would assess the damages at $700, and would be
authorized to add to this sum by way of damage, if they
found the plaintiffs suffered it, a sum equal to lawful inter-
est on the $700 from the time the loss was payable, by the
terms of the policy, which was in 60 days after proof and
adjustment of loss, to the present time.

The jury returned a verdict for plaintiffs for $780 50,
which defendants moved be set aside.

And to the foregoing rulings and instructions, and refusal
to instruct, the defendants excepted.

J. & E. M. Rand, for defendants.

Verdict for plaintiff for total loss is not warranted by the
evidence, and should be set aside.
Vor. 11v. 9
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Schooner built in Aug., 1861,—a first class, hard wood
vessel—sailed in Dec., 1861, —arrived at Cardenas Jan. 15,
having sustained no damage on the voyage —sailed from
Cardenas for Boston, with molasses, Feb. 18, at 6, A. M. —
After passing Light found the vessel settling, —tacked ship
to return, but run her ashore and abandoned her, and. cap-
tain and crew arrived at Cardenas in boat at 4, A. M. of
Feb. 19 —the pilots found the vessel derelict, and brought
her into Cardenas before noon, of Feb. 19. The master then
sold vessel at public auction without communicating with

- insurers.

Vessel-met with no stress of weather, or accident of any
kind, but without any apparent cause, begins to fill when
only a short distance from port and by the time she reached
the light. She had been fully loaded from Friday afternoon
to Tuesday morning, and had not leaked any of any conse-
quence, as pumps always sucked, —and pumps sucked the
morning they sailed.

It was the duty of the owner to have the vessel seaworthy
when she sailed, and yet it is apparent from facts that she
could not have been so, for, without sustaining any injury of
any kind, she fills with water. Now, if this filling with water
led to a constructive total loss, the insurers are not liable,
because the vessel was not seaworthy, and the verdict should
be set aside. Talcot v. Insurance Company, 2 Johns., 124.

But the filling with water was neither an actual nor con-
structive total loss, it did not destroy nor materially injure
the vessel ; she is in a few hours brought back to Cardenas :
and anchored in port.

What authority then had the captain to sell, and turn a
trifling, (if any,) partial loss into a constructive total loss?
True, there was a claim for salvage, but that gave no au-
thority to sell without communicating with insurers, when
such communication was practicable within a reasonable
time. And certainly, in this case, he had no authority to
sell without consulting insurers, as it was expressly stipu-
lated in the policy that property insured and damaged should
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not be sold “without consent of the company, unless,” &e.
And there is no such proof.

These are well settled elementary principles to be found
in the text books. And how can it be pretended that there
was a total loss, even constructive, of the schooner by the
perils of the sea? And how can the verdict be sustained ?

Had the vessel been damaged and needed repairs, the
Court will perceive, by the testimony of Churchill, that she
could have been repaired at Cardenas. And, if the captain
had no funds, he should have raised some or communicated
with insurers before sale.

But the captain says “there was nothing out of shape
about her. I was thinking of buying her in.” Selling and
buying her in! Could not raise money to pay salvage or to
repair, but could raise money to “buy her in.”

The whole transaction and the whole evidence shows that
the company should not have been held liable for a total loss,
and the verdict was not warranted and should be set aside.
Robinson v. Gorges Insurance Co., 17 Maine, 131; Hale
v. Franklin Insurance Co., 9 Pick., 466 ; Stephenson v.
Pacific Insurance Co., 7 Allen, 232.

Salvage on the vessel was $1125,31, and yet no notice
was taken of this by the Court or by the jury.

The master (and owner) should have received the salvage
on the vessel, as there was no abandonment, and the amount
should have been deducted in determining the amount for
which the insurers were liable. The master allowed it to
be taken by the consul and no part came to the defendants.
Under such circumstances the plaintiff is to be charged with
it, and it is to be deducted. 2 Phil. on Ins., § 1714, 1798.

There was no abandonment, #ud if, (as defendants con-
tend,) the sale was not justifiable, abandonment was neces-
sary in order to recover for a total loss.

~ The conversations between the plaintiffs and Rogers, re-

specting insurance, were not -admissible in evidence, even
upon the principle on which the Court admitted them, be-
cause they did not tend to show an authority to insure.
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But the policy, by its terms, applied only to Stephenson’s
bill for $200, of supplies. The defendants caused Stephen-
son & Co. “to be insured, for whom it concerns, loss, (if
any,) payable to Stephenson & Co.” The policy then de-
clares that “the above is to cover their claim for supplies
furnished said vessel;” meaning, of course, that the above
insuramce or policy is to cover their claim for supplies.

The Arbutus being a domestic vessel, Stephenson had no
lien for supplies, and consequently had no insurable inter-
est. The policy was void, and the nonsuit moved for by
defendants should have been ordered.

. But, even if the policy could be held to have attached, it
covered only Stephenson’s claim.

A policy in the name of A, *for whom it concerns,” will
be applied to the interest of the party only for whom it
was intended. 1 Phil. on Ins., 213, 214. Lhe intention of
the party ordering the policy determines who are the *con-
cerned.” 1 Arnold on Ins., 170, note 2. And certainly,
when the policy itself declares what it is intended to cover
and who are the “ concerned,” the policy is conclusive upon
this point, and the instruction of the Court, that plaintiffs
might show by parol who were *the concerned,” was erro-
neous ; it allowed plaintiffs, by parol evidence, to vary and
contradict the plain words of the policy.

Can anything be plainer as to the intention of the par-
ties, who and what they insured, than the words of the
policy? And on what principle is it varied by parol? The
policy covered only Stephenson’s claim for supplies. Had
it been intended to cover anything more and only to pay
Stephenson his bill out of the amount received for Rogers,
and upon Rogers’ 1nterest different Words would have been
used.

Under the instruction and ruling of the Court, the words
“the above is to cover,” &c., are, in legal effect, stricken
out of the policy.

The report of the surveyors called by the captain and
owner, certified by the American consul, and proved by tes-



 CUMBERLAND COUNTY. 69

Stephenson », Piscataqua F. & M. Ins. Co.

timony of the captain, should have been admitted in evi-
dence. . . .

The instructions requested by defendants should have been
given upon all the points on which we have given our views.

Upon the facts shown in evidence, it is apparent that
gross injustice has been done to the insurance company, by
charging them with a total loss, and that, upon the testimo-
ny of a master and owner, who, upon his return to the Unit-
ed States, was arrested and almost indicted for wilfully
casting his vessel away.

Evans & Putnam, for the plaintiffs.

DickERSON, J.— Assumpsit on a policy of marine insur-
ance on schooner ® Arbutus,” of Freeport, Maine, “at and
from Portland to Cardenas, and at and from thence back to
a port of discharge in the United States.” The insurance
was effected ©for whom it concexns,” and the loss made
payable to the plaintiffs. The vessel was owned by James
. C. Rogers, who was also master.: )

_ The plaintiffs are met, ¢n limine, with the objection that
this action cannot be maintained because of their non-com-
pliance with the following clause in the policy :— *“ In case
any difference or dispute shall arise in relation to any loss
sustained or alleged to be sustained, by any person insured
under a policy issued by this company, the same shall be
referred to and determined by referees to be chosen mutually
by the assured and the board of directors, * * * and no
holder of a policy shall be entitled to maintain any action
thereon against the company until he shall have offered to
submit his claim to such reference. In case any suit shall
be commenced without such offer of reference having been
made, the claim of the party so commencing such suit shall
be released and discharged, and the company be exempted
from all liability under it.”

For every breach of a valid contract, the law provides a
remedy as a necessary incident of the contract. The law
supplies the omission to specify the remedy ‘in the contraet
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and makes it part and parcel of, and inseparable from it.
While parties may impose, as a condition precedent to ap-
plication to the courts, that they shall first have settled the
amount to be recovered by an agreed mode, they cannot
entirely close the access to the courts of law. The law and
not the contract prescribes the remedy; and parties have
no more right to enter into stipulations against a resort to
the courts for their remedy, in a given case, than they have
to provide a remedy prohibited by law. Such stipulations
are repugnant to the rest of the contract and assume to
divest courts of their established jurisdiction. As conditions
precedent to an appeal to the courts, they are void. Liv-
ingston v. Ralli, 30 Eng. L. & Eq., 279; Seott v. Avery,
20 Eng. Law & Eq., 336 36 Eng. Law & Eq., 336; Nute ~
V. ]nsumnce Co., 11 Exch 180, 181.

The policy in the case at bar first gives the plaintiffs a
perfect right, and then, provides that, in case differences
shall arise under it, the whole subject, including both the
right to recover and the amount of damages shall be deter-
mined by referees. This stipulation does not prescribe a
particular mode of ascertaining the damages as preliminary
to the commencement of an action, but is purely a condition
subsequent to the claim or right, and precedent to the in-
stitution of proceedings for its enforcement. It therefore
relates to the remedy, and comes within the principles above
stated. An offer of the insured to refer is made a condition
precedent to bringing an action, while an offer made by
them and accepted by the company, makes the referees
final judges of the matter in controversy. In either case,
the court is divested of its jurisdiction. This clause in the
policy, in effect, if not in terms, commands the court to
order a nonsuit, if the assured shall presume to bring an
action before he has offered to submit his claim to a refer-
ence; and such seems to have been the construction put
upon this provision of the policy. by the learned counsel
for the defendants, when he submitted his motion for a
nonsuit, though he seems to have waived the point in his’
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argument. If anything further is needed to illustrate the
obvious groundlessness of this motion, it may be found in
the ' manifest impropriety of holding a party to submit to
ordinary arbitration the grave and complicated questions
of law which arise in this case. The provision in question
being repugnant to the rights secured by the contract, and
aiming to divest the court of its jurisdiction, is void, as a
condition precedent to the maintenance of this action; and
the presiding Judge very properly so ruled.

The argument of the learned counsel for the plaintiffs is
a conclusive answer to the position taken by the defendants’
counsel in his request for instruction, that the policy applied
only to the claim for supplies. In terms, the insurance was
‘effected upon, and the valuation made of, the vessel only.
The subsequent clause in the policy that *the above is to
cover their claim for supplies furnished the vessel,” cannot,
nor does it purport to change the insurance effected on the
vessel by a previous clause, and put it upon the supplies.
The loss was obviously made payable to the plaintiffs to
enable them to indemnify themselves against the loss of
their claim for supplies, and this paragraph was inserted to
indicate their authority and purpose to do so. Besides, the
supplies only amounted to $200, whereas insurance was
effected for $700.  The defendants have no cause of com-
plaint that the instructions requested on this point were
rafused.

By another clause in the policy the company is made
“answerable,” in case of prior insurance on the vessel,
“only for so much ‘as the amount of such prior insurance
may be deficient toward fully covering the property at risk.”
Although this is a valued policy and the value of the ves-
sel-s fixed, yet this provision of the policy restricts the
right of the plaintiffs to recover the excess of the value of
the vessel, when lost, over the amount of the prior insur-
ance, not exceeding $700. In order to give effect to this
provision, it became necessary to ascertain the vilue of the
vessel at the time and place of the loss, and there was no
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error in so instructing the jury. This is the rule in anal-
ogous cases. Patapsco Ins. Co. v. Southgate, 5 Peters,
490. A '

The instructions in regard to the amount of prior insur-
ance to be allowed, were given as requested. The request-
ed instruction that, if the jury should find that there was a
constructive total loss, the amount of the vessel’s portion of
the salvage should be deducted from the amount of the loss,
was refused. Such salvage in case of abandonment to the
underwriters or a sale from necessity by the master belongs
to the insurers. It is not the duty of the assured to take
part in the litigation which may arise among the several
parties who have risks on the property for the due appor-
tionment of the salvage among themselves. The assured
is entitled to recover the full amount of his claim irrespec-
tive of such apportionment or of the amount of salvage
received by the insurers. But for the argument of counsel,
it would be difficult to perceive the ground upon which
this request is to be placed. It there appears to be based
upon the assumption that the plaintiffs have received the
salvage belonging to the vessel. In that case the principle
contended for would undoubtedly be applicable ; but we do
not understand that the plaintiffs have ever received any
part of the salvage. The sale of the vessel and the remit-
tance of the salvage to the Alliance Company took place
without their knowledge, authority or consent. Neither
they nor any one over whom they had control, received any
part of the salvage. On the contrary, the auctioneer sent
the vessel’s part of the salvage to the Alliance Company
against the remonstrance of the master. The requested
instructions were rightfully refused.

The insurance having been effected “for whom it con-
cerned,” it was competent for the plaintiffs to show who
had the insurable interest, and the authority they had for
procuring the insurance. Evidence of statements made by
Rogers, the owner, to the plaintiffs, tending to show this,
was clearly admissible, as the presiding Judge held it to be.

-
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So, also, the ruling excluding the alleged copy of the
report of the surveyors was unobjectionable. The survey
was not made by order of a court of admiralty; nor is
there any evidence that the surveyors acted under the sanc-
tion of an oath. The master had no control over them,
. nor is he responsible for their acts, declarations or opinions.
He had no opportunity to examine them. There is no law
or usage recognized by courts by which the certificate of
an American consul stamps such a paper with the authority
and character of a deposition, or makes a copy equivalent
to the original. The assured is not bound to produce the
survey, if called for by the underwriters, nor can it be read
in defence against his objection. If the defendants would
avail themselves of the facts disclosed in the report of the
surveyors, they should have taken their depositions or had
them present as witnesses at the trial. The rules of law do
not invest evidence of this description with special immuni-
ties. Neither plaintiff nor defendant can use such a docu-
ment in evidence without consent of parties. Hall v.
Franklin Ins. Co., 9 Pick., 466 ; Mitchell v. New England
Mar. Ins. Co., 6 Pick., 117; Phillips on Ins., § 2096.:

No exception lies to the ruling of a Judge in refusing to
order a nonsuit, and the question of seaworthiness was
properly submitted to the jury.

In every contract of marine insurance against sea perils,
during a certain voyage, the assured impliedly warrants
that his vessel is in a suitable condition to proceed on the
voyage, and to meet all the common perils and dangers inci-
dent thereto with safety. This warranty is a condition prece-
dent to the obligation of insurance; and if, at the inception
of the risk, the vessel is lacking in any of the essential requi-
sites of seaworthiness, the policy is void. This rule of law
applies, as well where the unseaworthiness is neither known
nor could be known to the assured, as where it was known
or caused by him. - The question of good faith on the part of
the assured in this respect is immaterial when the fact of

Vor. r1v. 10
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unseaworthiness is proved. If the vessel is seaworthy at
_the commencement of the risk, the condition of warranty
is fulfilled, though she becomes unfit for sea, and goes to
the bottom in twenty-four hours afterwards. DBut if a ship
sails on a voyage, and within a day or two becomes leaky,
or founders, or is obliged to return to port without encoun-
tering stress of weather or any visible or adequate cause to
produce such an effect, the presumption is that she was not
seaworthy when she sailed; though no such presumption
exists, where it is proved affirmatively that the ship was
seaworthy when she left port, and that she encountered
perils such as might disable a staunch and well manned
vessel. The question whether a ship was seaworthy at the
commencement of the risk on a voyage, when not otherwise
ascertained, must be decided by rational inference from the
circumstances in proof. Ier age, the materials of which
she was built, the skill and fidelity of her architects, the
climatic tests to which she has been subjected, the kind of
cargoes. she has carried, the nature of the perils she has
encountered, and the proximity in time between the incep-
tion of the risk and the disaster, for the most part, make
up the magazine of facts from which the conclusion as to
seaworthiness is to be drawn. The question of seaworthi-
ness is to be determined by the jury. The burden of proof,
however, is on the insurer to establish the fact of unsea-
worthiness, the presumption of law being that the ship was
seaworthy. Treadwell v. Union Ins. Co., 6 Dow, 273;
Paddock v. Franklin Ins. Co., 11 Pick., 226 ; Watson v.
Clark, 1 Dow, 344 ; Munrce v. Vandam, 1 Park. Ins.,
333 ; Parker v. Potts, 3 Dow, 23; Walsh v. Washingtlon
Mar. Ins. Co.,32 N. Y., 427; Patrick v. Hallett & al.,
1 Johns., 341; Talcot v. Am. Ins. Co., 2 Johns., 124,
467 ; Arnould on Ins., (Perkins,) § 245.

The theory of the defence is, that the evidence manifestly
overcomes both the presumption and the proof of the sea-
worthiness of the “ Arbutus,” and also raises the presump-
tion of her unseaworthiness. The principal fact relied upon
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in support of this position, is the occurrence of the disaster,
in the absence of extraordinary sea perils and all other
causes sufficient to produce such an effect, within a few
hours after she sailed from Cardenas. This argument would
undoubtedly be entitled to grave consideration if the risk
commenced at Cardenas; but the risk attached at Portland,
some sixty days prior to the disaster. Ier seaworthiness,
when she sailed from Portland, is not only to be presumed,
but it is proved. She had been built only a few months, of
hard wood materials, and was pronounced a first class vessel
by her architects. This was her second voyage, and there
is'no evidence that she was dam(wed on her first voyage, or
that she did not then prove to be a sound, tight and staunch
vessel. - On her outward passage to Cardenas, she experi-
enced rough weather, encountering a “ gale of wind for sev-
enteen days,” and losing her deckload. This was a peril
covered by the policy, and such as might well disable a sea-
worthy ship. The consideration that the effects of these
perils on the “ Arbutus” were not diseovered at the time she
fell in with them, is by no means conclusive proof that she
was not injured by them, nor does it absolve the insurers
from liability if the final disaster actually arose from this
cause. A marine insurance policy covers not only losses that
result from injuries caused by extraordinary perils of the sea
which are immediately known, but also losses that result from
latent injuries. The frowning waves which a ship seems to
mock at unharmed, or the storm that she proudly outrides in
apparent safety, may give her a death wound; and, though
the hour of her dissolution be far distant, and, when it comes,
it may be in the very calm that betokens immunity to her
faithful mariners, yet her destiny is not the less certain from
the remoteness of the injury, nor the damages the less severe
in their consequences that they were not apparent at their in-
eeption. A bolt may be loosened or a timber started in a
storm, without being perceived until the subsequent action
of the water, or the climate, or the greater strain of a dif-
ferent cargo has so augmented the injury as to cause the
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loss of the vessel. The most skilful, experienced and en-
ergetic navigator cannot go into the hold of his ship, and
overhaul her cargo to note the effect the storm is producing
upon her hull ; his presence in such cases is required upon
the quarter deck. If the pumps “suck dry” all the while
the storm is raging, all below décks is presumed to be well.
In numberless instances of marine disasters, from the nature
of the case, the injury complained of does not happen sim-
ultaneously with the particular peril that caused it. To re-
strict the insurers’ liability to cases where such coincidence
occurs, would be to deprive the assured of all remedy in a
_vast number of cases, where every rational inference points
to some previous peril of the sea, as the actual cause of the
loss, though the particular effects are not experienced or
perceived until a long time thereafter. It is in some degree
to remedy this difficulty, that the law arms the assured with
the presumption that his ship, in a given case, was sea-
worthy ; and, having proved that she met with perils of the
sea adequate to disable a seaworthy ship, and that she has
received an injury which such perils ordinarily occasion, he
is entitled to recover as for a loss by the perils of the sea,
unless the contragy appears, if the jury are satisfied that
the damage originated from previous perils. ,
It was this inference that the jury doubtless drew in re-
gard to the cause of the disaster to the * Arbutus.” Noth-
' ing happened to her after she sailed from Cardenas to cause
her to fill with water so suddenly, unless she had previously
sustained some latent injury. Finding that she was sea-
worthy when she left Portland, the jury would naturally
look to the perils of the sea which swept away her deck
load on her outward passage, as the cause of her disaster.
Her exposure to the climate of Cardenas for thirty days,
and the change in her cargo, in the estimation of the jury,
may have accounted for the sudden development of the la-
tent injuries inflicted upon her by those perils. We are not
prepared to say this inference is an irrational one.
The counsel for the defendants further argues that the
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evidence fails to'show that the master had authority to sell

the vessel and thereby turn a trifling, partial loss into a con-

" structive total loss. The authority of a master to sell a ves-

sel or cargo in case of marine disaster rests exclusively upon '
the ground of necessity. In kind, the necessity is not a

legal or physical necessity, but a moral one; and though

different courts and jurists use various epithets to intensify

the degree of the requisite necessity, these add little signif-

icance to the simple language, moral necessity. The neces-

sity need not be actual, for the next wave that comes may

deliver the ship from her perils, but it must be apparent

from the surrounding circumstances, and the master must

act from a conviction of its actuality. Viewed from his

stand point, the facts and circumstances must exclude every
rational theory that the interests of those he represents

would be subserved in any other way than by a sale; or, in

other words, to refrain from selling, to a man of ordinary

maritime experience and intelligence as a shipmaster, must

seem to be the violation of a manifest moral duty. Prince

v. Ocean Insurance Co., 40 Maine, 481; Butler v. Murray,
30N.Y,, 88.

The questions which force themselves upon a master in
case of disaster to his vessel are, what is the extent of the
injury? Is it a partial loss, or a technical or constructive '
total loss? What are the dangers of further damage? What
means of rescue are at hand, and what are the facilities for
. using them? What are the chances and cost of repairing
the vessel where she lies? If she cannot be there repaired,
can she be taken to another port, and what are the oppor-
tunities and probable expense of repairing her at such port?
What are the nature and condition of her cargo and the
means and expense of transhipping or landing it? What
are the available channels of communication with the own-
ers or insurers? If a claim of salvage has intervened, what
effect ought that consideration to have in determining his
course ? The duty of the shipmaster to sacrifice a part and
oftentlmes the greater part of the value of the ship by sale,
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in'order to save the balance, is not always easily discerni-
ble; but when it is, it is as obligatory as his duty to en-
gage the most advantageous freights, seek the best markets, -
or make the quickest despatch

The fact that the master was, also, owner of the vessel,
does not materially change his rights, duties and obligations
in the premises. The burden of proof is upon the plaintiffs
to establish the necessity for the sale, and that the master
acted in good faith. It is also incumbent.on them to show,
in the language of the policy, “by positive proof, that a
further loss would have been sustained by waiting for ad-
vice” from the defendants, the master not having advised
them of the condition of the vessel, or of his intention to
sell. ,

Was there a moral necessity for the sale? In such cases,
the master acts for the owners or for the insurers because
they cannot act personally for themselves. It is their right
to have the vessel sold, or to repair her; and if she can be
kept safely until they can be consulted in regard to the sale,
the necessity to act for them ceases. The damage to the
“ Arbutus” was not very serious. The master was on beard
of her every day for ten days after the disaster, *looking
- around her and saw nothing out of shape” except a plug
hole which was not filled when she left Cardenas. She had
been rescued from peril and taken into Cardenas harbor,
forty miles from the place of her disaster, in a few hours
afterward, under her own sails, and lay only a quarter of a
mile from the wharf. According to the testimony of Mr.
Churchill, an experienced merchant of Cardenas, and con-
signee of the “ Arbutus’” outward cargo, the vessel might
have been hove down by any of the wharves in Cardenas,
and her bottom examined, and the injury to her wale re-
paired, as was the custom with vessels of her elass. The
same witness, also, testified, the total expense of landing
her cargo would not have exceeded a hundred dollars,
though the master’s estimate exceeds twice that sum. The
expense of keeping the vessel in case of delay, would have
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been the trifling wages of one or two shipkeepers which
 must in any event have been borne by the insurers, and
she would meanwhile have remained at their risk. She did
lie there in safety for ten days prior to the sale, and there
is no evidence that she might not have continued there
without further damage for an indefinite period. The
mail left Cardenas for New York once a fortnight. The
alternatives of letting the vessel remain in safety and with
small expense, of discharging her cargo at trifling cost, of
having her examined to ascertain the extent of the injury,
and of repairing her without difficulty, if her damage
should be found not very serious, and of communicating
with the insurers, were thus all open to the master and
seemed not only to invite but to command him to consult
them. How then can it be said, in the language of the poli-
cy stipulating for notice to the underwriters, “that there was
positive proof that a further loss would have been sustained
by waiting for advice” from them? Most certainly the spes
recuperand? was worth as much to them as to the purchaser,
and they were entitled to the benefit of an election whether
to sell or repair the vessel. If they had had the opportu-,
nity to make -this election, there can be no doubt but they
would have adopted the latter alternative. The burden is
on the plaintiffs to prove the necessity for a sale, but the
proof adduced most emphatically negatives the existence
of such necessity. Patapsco Ins. Co., v. Southgate, 5 Pet.,
490; Hall v. Franklin Ins. Co., 9 Pick., 466."

Nor is the plaintiffs’ case relieved by the claim for sal-
vage. The sale was not compulsory; no appeal had been
made to a court of admiralty. A compulsory sale could
only have been made upon judgment of such court. Pro-
ceedings in admiralty are necessarily attended with delay ;
and before an order of sale could have been obtained, there
would ordinarily have been time to consult the insurers.
Besides, in case of sale under legal process, the additional
expense would be more than compensated by the guaranty
of good faith it would have afforded. ' Under the circum-
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stances of this case, too, the proximity of the disaster to
Cardenas, and-the trifling danger, difficulty and expense of
relieving the vessel, and taking her into port, it is appar-
ent that a court of admiralty would have disallowed no
inconsiderable part of the exorbitant claim for salvage,
though the master allowed it without cavil, or question,
or even submitting it to arbitration. The salvors were
bound to take due care of the vessel and to afford every
requisite facility for improving its condition, on peril of
losing their claim. There is not a scintilla of evidence to
show that it would have cost anything like fifty per cent. of
the value of the vessel to repair her, a rule which courts have
adopted as indicative of the mnecessity for abandonment.
Ship-owners hold title to their ships by a frail tenure, if
they are to be thus divested of it, and insurers in vain
stipulate, in their policies, for notice of disasters, if these
are to be thus disregarded.

In order to justify a sale by the master, necessity and
good faith must concur. The necessity cannot be inferred
from good faith, for the master’s judgment may have been
at fault; but it must be determined from the circumstances
as they existed at the time. Nor can good faith be inferred
from necessity ; for the master may have colluded with
the purchaser in the sale; but the inquiry whether a pru-
dent owner, then and there present, and uninsured, would
have done as the master did, may aid the jury in deter-
mining whether good faith had been maintained. The mas-
ter's good judgment will not make that a case of necessity
which would not otherwise be, nor his bad judgment pre-
-vent that from being necessary which would otherwise be
necessary. The authorities concur in the doctrine that if
the damage sustained was of trivial amount, and could
have been repaired at the place where the ship is, or may
be readily taken, there is no necessity for the sale, whatever
may have been the judgment or faith of the master. Win
v. Columbia Ins. Co., 12 Pick., 279; 7 Sergt. & Lowb.,
275; Clark v. Mass. M. and F. Ins. Co., 2 Pick., 104.

/
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Were it necessary for us to pass upon the question of the
master’s good faith, we should say that his neglect to ascer-
tain the extent of the injury and to notify the insurers, un-.
der the circumstances of the case, and his allowance of the
exorbitant claim for salvage, without awaiting the judgment
of a court of admiralty or submitting the matter to arbitra-
tion, indicate, at least, alack of judgment, if not of good
faith. But it is unnecessary for us to decide that question.

The power of sale is liable to such great abuse, that it
should be carefully watched; and it is the duty of courts
to take care that the safeguards which the law has thrown
around the rights of owners and insurers should not be en-
tirely swept away by the failure of the jury to make a
proper application of them. If the sale had been neces-
sary, the plaintiffs would be entitled to recover for a total
loss without abandonment, but the sale being unauthorized,
the plaintiffs have put it out of their power, by the sale, to
make the abandonment necessary in case of a constructive |
total loss, and can recover only for a partial loss. '

Exceptions overruled, — Motion sustained, —
Verdict set aside, and new trial granted.

AppreroN, C. J., Curring, WaLroN, Barrows, Dan-
FORTH, and TapLEY, JJ., concurred.

Witiam CUTLER, (by Guardian & prochein ami,) versus
Hrren E. Curgrier, Adm’z.

Public Laws of 1848, c. 61, § 1,* (R. S., c. 95, § 16,) has changed the com-
mon law respecting the remedies of tenants in common, and it applies as
well to cases of personal occupancy by a co-tenant, as to the receipt of '
rent by a sub-tenant.

The action may be maintained under this statute, although the defendant did
not occupy all the joint estate.

* See opinion.
Vor. L1v, 11

N
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A refusal of the presiding Judge to order a nonsuit, affords no ground for
exceptions.

By the ninth rule of this Court and the law applicable to specifications of de-
fence, all matters set forth in the writ and declaration, and not specifically
denied, are regarded as admitted for the purposes of the trial.

In an action founded upon the statute of 1848, c. 61, § 1, brought by a minor
against the administratrix of a deceased co-tenant, the plaintiff alleged a
tenancy in common of the premises described, in equal shares between
himself, one E. B. R. and the defendant’s intestate; the taking of the
whole of the rents, profits and income of the estate by said intestate till
his death, without the plaintiff’s consent and against his objection; and a
demand on said intestate, in his lifetime, and a refusal, and a demand on
the defendant. The defendant, in her specifications of defence, alleged,
(1,) the statute of limitations, (2,) the consent of the plaintiff and his
guardian, and (3,) the expenditure on the premises of more than the value
of the rents, &c.; — Held,

1. That the tenancy in common, caption of the profits, and the demand
and refusal were admitted by the pleadings; —

2. That neither the objection that the said intestate occupied the premises
as executor, nor that the plaintiff’s father was tenant by courtesy of the
same, is open to the defendant; — and, '

3. If they were, she could not avail herself of them on exceptions to the
refusal of the presiding Judge to order a nonsuit.

In the trial of such an action, an instruction, that the plaintiff, being a mi-
nor and without a guardian during the whole time covered by the claim,
was incapable of giving consent to the occupancy by his co-tenant, and
that the minority of the plaintiff and the fact that he had no guardian,
were sufficient evidence of a want of consent, is unobjectionable. -

So is an instruction that, if the defendant neglects, for two months, to make
any answer to a written demand or to do anything about the matter, such
will be sufficient evidence of a demand and refusal, though she did not ex-
pressly -decline to account; and that the demand on her, without evidence
of a demand on the intestate in his lifetime, would be sufficient.

R. 8., c. 81, § 100, gives minors six years, after they become of age, to bring
actions of assumpsit for causes of action which accrued during their mi-
nority. '

On ExceprioNs from Nisi Prius.

Special assumpsit by one of three tenants in common
against the administratrix of the estate of one of the other
co-tenants for the plaintiff’s share of the rents, profits and
income of the joint estate, which accrued between June,
1853, and Oct., 1859, when the defendant’s intestate de-
ceased. . \

It appeared that William Currier died March 7, 1847,
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leaving certain real estate including that described in the
writ. The real estate descended, in equal shares, to his.
three children, viz.: Thomas, (defendant’s intestate,) Eliza.
B. Reed, and Mary Cutler, mother of the minor plaintiff.
Mary was married to Henry Cutler, (father of the plaintiff,)
June, 1846. The plaintiff was born July 4, 1847. Mary
died Jan., 1848. Her husband was living at the time of
the trial of this action. The writ was dated October 30,
1863.

James H. Tripp, called by the plaintiff, testified, that he
served the following notice upon the defendant in accord-
ance with his return, and that he also read it to her.

~ “To Helen E. Currier.— As your late husband, Thomas
Currier, of whose estate you are the administratrix, took
(without the consent of his co-tenants) more than his share
of the income, rents and profits of the estate belonging to
the heirs of his father, William Currier, and, as néither he
the said Thomas in his lifetime, nor you since his decease,
though repeatedly requested, have paid to the co-tenants
their share of the income, rents and profits accruing from
the joint estate above referred to, nor rendered to said co-
tenants any account of their shares of such income, rents
and profits, this is to demand of you, (as you are the admin-
istratrix of the estate of said Thomas,) payment of the
sums due to Eliza B. Reed and William H. Cutler, as their
share of the income, rents and profits of said joint estate,
received by your late husband. Unless payment be made
to us or to our attorneys, Messrs. Tapley and Smith, of
Saco, Maine, on or before the 28th day of August, current,
our said attorneys are directed to commence an action against
you to recover our said shares of the income, rents and
profits aforesaid. . “Samuel G. Reed, Guardian
_ “for William H. Cautler.
“Eliza B. Reed.

“Kennebunkport, August 22, A. D. 1863. At 9 o’clock,

P. M.—Pursuant to the within, I gave to Mrs. Helen Cur-

/’
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rier the original notice of which the within is a true and ex-
act copy. “James H. Tripp, Constable of
“the town of Kennebunkport.”

After the plaintiff’s testimony was all in, he rested his
case; when the defendant, before offering any testimony,
moved for a nonsuit, on the ground that the father of the
minor plaintiff was tenant by the curtesy, and he being still
alien was entitled to the rents, profits and income claimed,
from the decease (1853) of the widow of his grandfather,
William Currier; and again, that the plaintiff’s remedy, if
he had any, was upon the executor’s bond of the intestate
defendant. But the presiding Judge overruled both mo- -
tions, and the defendant alleged exceptions.
~ The defendant then put in his testimony, which it is not
essential to report. ‘

Defendant’s counsel contended, —

1. That the common law, as it respects this case, was un-
changed ; but the presiding Judge ruled otherwise.

2. That the word “take” in the statute meant taking or
receiving from some one else; but the presiding Judge in-
structed the jury, that it was not necessary that the occupa-
tion should be by some person other than the defendant,
and the rents and income taken from such person, but, if
the defendant’s intestate received more than his share of the
rents, profits and income, by personally occupying and using
the estate, it would be sufficient.

3. That the defeQdallt’s intestate must have taken all, or
more than his share of all the rents, profits and income of
all the estate, but the presiding Judge instructed the jury
that, if the defendant’s intestate had received more than his
share of all rents, profits and income which the estate 'yield-’
ed, it was sufficient; and that, if any part of the estate
which descended to the tenants in common was not occu-
pied by either of them, it would not enter into the compu-
tation, and that the objection that the defendant’s intestate
did not occupy all the property left by his father would not
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go to the maintenance of the actlon, but only to the amount
to be recovered.

4. That the phrase *without the consent,” in the statute,
was equivalent to positive objection, and that, in the ab-
sence of objection, consent was to be presumed from each
of the other co-tenants; but the presiding Judge instructed
the jury that the plaintiff being a minor and without a
guardian during the whole time covered by the claim, a valid
consent could not be presumed as to him, for there was no
one capable of giving a valid consent; that it was the duty
of any person owning property in common with a minor, to
see that he had a guardian, if he would claim that the oc-
cupation was by consent, and that the minority of the plain-
tiff and the fact that he had no guardian, were sufficient
evidence of a want of consent.

5. That a demand and refusal were not proved by a mere
demand of payment ; but the Judge instructed the jury that,
if the paper in the case purporting to be a demand, was de-
livered to defendant, August 22, 1863, as testified to, and
she neglected to make any answer thereto or to do anything
about the matter until the commencement of the action,
~ Oct. 30, 1863, it was sufficient evidence of a demand and
refusal, though she had not expressly declined to account,
and that the demand on her would be sufficient without
proof of demand upon her intestate, in his lifetime.

6. That, notwithstanding the minority of the plaintiff, the
claim was principally barred by the statute of limitations;
but the Judge ruled otherwise.

The verdict was for the plaintiff and the defendant alleg-
ed exceptions.

The remaining facts sufficiently appear in the opinion. -

Dane and Bourne, for the defendant.

Specifications of defence do not state that the defendant
occupied the premises described in the writ, but “ certain
premises,” &c. The report shows there was other land own-
ed in common. Specifications, therefore, do not confine the
admission to the land described in the writ. Plaintiff did
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not rely on any such admission, but has waived advantage
by proving the occupancy and executorship of the defend-
ant’s intestate. Defendant being sued as administratrix
of Thomas, she must be cited before Judge of Probate to
settle his account of administration on -his father’s estate
before she becomes liable to this action. Nowell v. Now-
ell, 2 Greenl., 75. Thomas may have accounted for these
rents in his probate account. The estate may be indebted
to him. The land may have been sold for payment of debts.
It is an administrator’s right to be cited before probate
court and “have a decision there, in a manner the least ex-
pensive.”  Potter v. Cummings, 18 Maine, 58. Same
" reasons apply to this case.

The instruction that *the objection that the defendant’s
intestate did not occupy all the property left by his father,
would not go to the maintenance of the action, but to the
amount to be recovered,” was erroneous. There was other
land. The plaintiff must prove affirmatively that the de-
fendant’s intestate has received more than his share of the
whole. For all that appears the estate not described may.
yield more income than all the other property, and the
defendant’s intestate not have received his share. Shep-
herd v. Richards, 2 Gray, 427. This case cited with ap-
probation in Moses v. Ross, 41 Maine, 360—2. It must
also appear *that a balance is due to the plaintiff and not
to the other co-tenants.” Moses v. Ross, supra. Second
instruction was erroneous. * Take” means actual receiving
from some one else. Moses v. Ross, supra. Fifth in-
struction was erroneous, the statute being in derrogation of
common law rights is to be construed strictly. It does not
change the common law, but provides a new remedy in cer-
tain cases. No remedy until after demand. This statute
makes no provision for proceedings against the administrator
of a co-tenant, and because an express provision is made in
R. S., c. 64, § 49. Court should not extend the stat. of 1848
beyond its express provisious. The administrator cannot

)
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be presumed to know that his intestate occupied without
consent. '

The law presumes men act rightfully and in the exercise of
legal rights. No demand having been made upon the deceas-
ed in his lifetime, it must be presumed he occupied in ac-
cordance with his common law rights. The paper containing
the demand is too general, fixing no time, nature or amount,
number of tenants or their shares. No demand made by
any person authorized. Miles v. Boyden, 3 Pick., 219.
The demand is defective because coupled with another de- -
mand for another person. Corre v. Cualloway, 1 Esp. R.,
115. Mrs. Reed having joined in the demand should have
joined in the suit. Public Laws of 1848, c. 61, § 2.

E. B. Smith, for the plaintiff, contended that—

The grounds for the motion to nonsuit were abandoned,
and, as no requests for instructions were made, exceptions
would not lie therefor. Stowell v. Goodenow, 31 Maine,
538; Osgood v. Lansil, 33 Maine, 360; State v. Straw,
33 Maine, 554 ; Rogers v. K. & P. R. R. Co., 38 Maine,
227; Pm'z'ngton v. Pierce, 38 Maine, 447 ; Stone v. Rod-
man, 38 Maine, 578 ; Gardner v. Gooch, 48 Maine, 487.

"That mere occupation, at common law, would not sustain
the action. 4 Kent’s Com., *369, 370.

In construing statutes, must consider, (1,) what the law
was; (2,) itsneeds; (3,) nature and reason of the remedy.
1 Blacks. Com., *86 ; Winslow v. Himball, 25 Maine, 493.
Exclusive occupation the remedy needed. Title to be con-
sidered in construing statutes. Dwar. St., 501; Rex v.
Cartwright, 4 T. R., 390; Rex v. Greenop, 3 T. R., 133 ;
United States v. Fisher, 2 Cranch, 386; United States v.
Daveis, 38. To be so construed as to effect the intention
of the Legislature. Winslow v. Himball, ubi supra; State
v. Stinson, 17 Maine, 157 ; Minor v. Bank, 1 Pet., 64;
Wilkinson *v. Leland, 2 Pet., 662; People v. Utica Ins.
Co., 15 Johns., 358; Crocker v. COrane, 21 Wend., 211;
Catlin v. Hall, 21 Vt., 152 ; Rawson v. State, 19 Conn.,
192; Gore v. Brazier, 3 Mass., 380 ; Stanwood v. Pierce,
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7 Mass., 458 ; Somerset v. Dighton, 12 Mass,, 384 ; Glibson
v. Jenny, 15 Mass., 205; Holbrook v. Holbrook, 1 Pick., -
248 ; Mendon v. Worcester, 10 Pick., 235; Com. v. Cam-
bridge, 20 Pick., 267. Not to be so construed as to defeat
the purpose. The Emily v. The Caroline, 9 Wheat., 381 ;
Cook v. Comm’s, 6 McLean, 112. To be so construed that
no word shall be void or insignificant. James v. Dubois,
1 Harr., 285 ; Hutchins v. Niblo, 4 Blackf., 148 ; Opinion,
22 Pick., 571; United States v. Warner, 4 McLean, 463.
Words to be taken in ordinary sense. Opinion, 7 Mass.,
524; Conger v. Conger, 5 Barb., (8. C.,) 525. Unless
used in a peculiar sensé. Hxparte Hall, 1 Pick., 261, and
cases infra. To *take a profit” has peculiar legal meaning,
and is to be construed accordingly. United States v. Sar-
chet, Gilp., 273; United States v. 112 casks of sugar, 8
Pet., 277 ; Elliott v. Swartwout, 10 Pet., 137; 200 chests
of tea, 9 Wheat., 430; Curtis v. Martin, 3 How., 106;
U. S. v. Breed, 1 Sumn., 159 ; Lawrence v. Allen, 1 How.,
785 ; Bacon v. Bancroft, 1 Story, 341; Lee v. Lincoln, 1
Story, 610. “Take” implies an act, if anything is “receiv-
ed,” the recipient is passive. The words are antithetical.
One *receives” rent and *takes” a profit; “pays” cash and
*delivers” articles. If one gathers the products and sells
them so that he cannot “deliver” them in specie, the Act
provides he shall pay “the just proceeds of the same.”

R. S., c. 95, § 16, not intended to change, but only to
condense stat. of 1848. Taylor v. Delany, 2 Caines Cas.,
151, cited in Hughes v. Farrar, 45 Maine, 72 ; Mooers v.
Bunker, 9 N. H., 420. Statute is remedial and to be lib-
erally construed. 1 Blacks. Com., *86—92; Smith v.
Mogtat, 1 Barb., 65 ; Walcott v. Pond, 19 Conn., 59T ; State
v. Stephenson, 2 Bailey, 334; Neal v. Moultrie, 12 Ga.,
104. And benefit those whom they concern. 1 Blacks.
Com., *88; Cummings v. Fryer, Dudley, (Ga.,) 182;
 Bac. Abr., I, 7, 9. And to do substantial justice. Russell
v. Smith, 9 Mees. & W., 818. The action is maintainable.
Dyer v. Wilbur, 48 Maine, 287. Former cases, viz., Buck
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v. Spofford, 31 Maine, 34; Gowen v. Shaw, 40 Maine, 56 ;

Moses v. Ross, 41 Maine, 360, brought before the passage

of the statute of 1848. :

Maxim. “qué tacet, consenttre videtur,” to be cautiously

applied. 1 Greenl. on Ev., §§ 197 & 199. Acquiescence,

to have the effect of an admission, must exhibit some act of -
the mind, and amount to voluntary conduct. Ibid. * Im-

potentia excuset legem.” Co. Lit., 29, b. * Lex neminem

cogit ad vana, seu inutilia.” Ibid., 127, b; 3 Johns., 598.

« Lex non cogit ad tmpossibilia.” Co. Lit., 231, b.

Diokersow, J.— This is an action of special assumpsit
under the statute, to recover the rents, profits and income
alleged to be due the plaintiff from the defendant’s intestate,
for the occupancy of -certain land in Kennebunkport. The
plaintiff alleged a tenancy in common of the demanded
prémises, in three equal shares, between himself, Eliza B.
Reed and the defendant’s intestate, Thomas Currier; and
that said Currier took the whole of the rents, profits and .
ihcome of the estate till his death, against the plaintifi’s
objection. The plaintiff also avers a demand on said Cur- .
rier in his lifetime, and a refusal, and a demand on the
defendant.

The defendant, in her specifications of defence alleges —
(1,) the statute of limitations, (2,) the consent of the plain-
tiff and his guardian to the occupancy and taking of ‘the
profits of certain real estate without recourse, (3,) the ex-
penditure on the premises by her intestate of more than the
value of the rentsand profits, and (4,) that Eliza B. Reed
is the real plaintiff in this action. By a rule of Court and
the law applicable to specifications of defence, all matters
set forth in the writ and declaration and not specifically

" denied in the specifications of defence, are regarded as
admitted for the purposes of the trial. IX Rule of Court;
Day v. Frye, 41 Maine, 326 ; Hart v. Hardy, 42 Maine,
196; Clough v. Crossman, 47 Maine, 349; Skillings v.
Norris, 50 Maine, 72.

VOL. L1V. 12
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The tenancy in common, caption of the profits and the
demand and refusal are admitted by the pleadings. Neither
the objection that Thomas Currier occupied the premises as
executor, nor that Henry Cufler, father of the plaintiff,
was tenant by curtesy of the same, is open to the defendant.
The limits she has prescribed for herself preclude her from
setting up any such grounds of defence. Even if these
objections were open to her, she could not avail herself of
them on exceptions to the refusal of the presiding Judge
to order a nonsuit on her motion, si_nce such refusal is a
matter of discretion and affords no ground of exception.
French v. Stanley, 21 Maine, 518 ; Bragdon v. Appleton
Mut. F. Ins. Co., 42 Maine, 259.

1. The presiding Judge instructed the jury that § 1, c. 61,
of the Public Laws of 1848, changed the common law
in reference to this case. The Act is entitled “ An Act
giving further remedies to tenants in  common.” It pro-
vides that * whenever any joint tenant or tenant in common
shall take and receive the whole of the rents, profits or
income of the estate, or more than his share of the same,
without the consent of his co-tenant, and shall refuse; with-
in a reasonable time after demand, to deliver and pay to
such co-tenant his share of such rents, profits or income,
or of the joint proceeds of the same, the said co-tenant, so
deprived of his share as aforesaid, may have and maintain
an action of special assumpsit to recover. his said share
against the tenant withholding the same.” This provision
is reénacted in the revised code. R. S.,c. 95, § 16.

It was a familiar principle of the common law, older
than Lord Coxg, that one tenant in common could not main-
tain an action against his co-tenant for taking the whole
profits of the joint estate. Co. Lit., Lib. 3, § 323; 2
Black. Com., 194. '

By statute 4 of Anne, c. 16, however, it was provided
that an action of account might be brought by one joint
tenant or tenant in common against the other, as bailiff,
for receiving more than his joint share or proportion of the
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rents and profits. In construing this statute, Lord HoLt
held that indebitatus asswmpsit lies when the action of ac-
count may be maintained; and this equitable construction
has been continued by succeeding Judges, until the action of
account has been substantially superseded by the action on
the case in the nature of account, or for money had and
received. The application of this doctrine, however, has
been restricted to cases where the money has been actually
received, and the liability to account has resulted in a duty
to pay money, or where the defendant holds the share as
bailiff of the plaintiff, or the occupation has been by con-
sent. Brigham v. Eveleth, 9 Mass., 538; Munroe v.
Luke, 1 Met., 459 ; Jones v. Harriden, 9 Mass., note, 339 ;
Buck v. Spofford, 31 Maine, 34; Gowen v. Shaw, 40
Maine, 56 ; Dyer v. Wilbur, 48 Maine, 287. !

In the case at bar the evidence negatives all these condi-
tions. Whatever advantage the defendant’s intestate de-
rived from the premises was received from his personal
occupancy of them. We have seen that neither the ancient
common law, nor the statute of 4 Ann, as incorporated
into the common law, affords any remedy in such cases.
The statute of 1848, ¢. 61, § 1, was passed'to meet this
omission in the common law. The statute is remedial, and
should be construed so as to give effect to the remedy, pro-
vided such construction is not inconsistent with the lan-
guage used or the fundamental law.

The words *taking and receiving the rents, profits or
income,” have no technical or recondite signification, but
are to be understood according to their ordinary acceptation.
A farmer “takes” or “receives” the products of his farm. He
" *takes” them by his own efforts, and “receives” them from
the hand of mother earth. IHe is an actor or a recipient,
as he sustains the one or the other of these relations. Re-
ceiving is one of the modes of taking. These words are
oftentimes used synonymously, and have substantially the
same meaning in the statute, though, in strict verbal accu-
racy, the one more appropriately expresses the idea of ac-
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cepting rents and the other that of gathering crops. The
~ construction contended for by the counsel for the defendant
would render the statute nugatory in the very particular in
which it was intended to remedy the defect of the common
law. The presiding Judge correctly held that the statute
changed the common law in respect to this case, and that
it applies as well to the cases of personal occupancy by the
co-tenant as where he receives rent from a sub-tenant.

2. Nor was it error in the Judge at Nisi Prius, to rule
that the action might be maintained, though the defendant’s
intestate did not occupy all the joint estate. The language
of the statute is—“the whole of the rents, profits or in-
come of the joint estate,” not of all the joint estate. If
the joint estate consists of several distinct parcels, each
parcel is “the joint estate” of the co-tenants though it
does not embrace all their joint estate. Its character, as
. joint estate, is not affected by its quantity. To deny, for
instance, that a dwellinghouse is the joint estate of several
co-tenants, because they own other real estate in common,
would be absurd. To withhold the statute remedy from a
party, bécause his co-tenant had not *taken and received
the rents, profits or income” of all the joint estate, would
be to sanction the lesser and punish the greater wrong, and
to deny to the injured party all remedy in numerous cases.

8. The instruction that the plaintiff, being a minor, was
incapable of giving consent to the occupancy of the defend-
ant’s intestate, is unobjectionable. The minority of the
plaintiff, and the proof that he had no guardian, were suf-
ficient evidence of a want of consent, even if the burden of
proof to show that fact had been upon the plaintiff. The
law does not involve the inconsistency of presuming the
consent of a party against his -interest, when, at the same
time, it holds such party incapable of giving his consent.

After a careful examination, we are unable to discover
any error in the instructions of the presiding Judge upon
the subject of demand and refusal, or the effect of the stat-
ute of limitations.  No demand upon the defendant’s intes-
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tate was mecessary; and demand upon the defendant was
sufficient. The neglect of the defendant to make answer
to the demand made upon her, for so long a time, was pro-
perly construed to be a refusal to account.

Chapter 81, § 100, of the Revised Statutes, giving minors
six years after they become of age to bring actions of as-
sumpsit, is a perfect answer to the defendant’s objection in
regard to the statute of limitations.

The instructions of the Judge at Nisi Prius are full up-
on the matters presented in the requested instruetions, and
correctly present the rules of law applicable to all the points
raised in the case. So far, therefore, as the requested in-
structions differ from the instructions given, they were pro-
perly refused. Flxceptions overruled.

' Judgment on the verdict.

ArrrETON, C. J., CUTTING, WALTON and DANFORTH, JJ.,
concurred.

SaMUEL B. GiLPATRICK versus CIiTy OF BIDDEFORD.

R. 8., c. 18, § 62,* assumes the ex1stence of a way or bridge in actual use
for travel.

It was not the intention of this section to amnthorize street commissieners, on
their own motion, to bind their town or city, by constructing a way in whole -
or in part where none previously existed.

Ox ExcEpTioNS, from Nisi Prius, BARROWS, J., presiding.
~ Casg, for damages caused by a defect in a highway. The
verdict was for the plaintiff. The facts appear in the opin-
ion. '

J. M. Goodwin, for the defendants.
T. M. Hayes, for the plaintiff.

* See opinion.






