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Brown ». Holyoke.

The defendant put in a levy duly made upon said premises

since. said deed was given and before this suit was com-
"menced, as the property of said Jordan.

The defendant also put in a bond, produced by said Jor-
dan, signed by the plaintifi’s intestate, Barzillia Brown,
dated April 1, 1858. '

The deed contained a description of the land by metes
and bounds, concluding with a general description as fol-
lows : —* containing eight and sixty-eight one-hundredths
acres of land in lot No. 4, in first division of lots east of
Kenduskeag road in Brewer.”

The bond contained no description by metes and bounds,
but described the premises as follows : —*a certain tract of
land situate in Bréwer, oontaining eight and eighty-six one-
hundredths acres, being a portion of lot No. 4, in the first
division of lots on the east side of the Kenduskeag road,
being the samé premises this day conveyed to eaid Brown
by said Jordan.”

J. W. Jordan, caled by the defendant, testified, against
the plaintiff’s objection, as follows :—That the deed and
bond were delivered at the sametime ; that the arrangements
were, {0 ‘give the deed and take the bond back, and they
were both written accordingly, and, in the first place, of
the same date; that, at the time the papers were delivered,
Brown took the bond and altered its date from 31st March,
1858, to 1st April, 1858, the said Jordan protesting against
the alteration and Brown insisting upon it, so as not to make
a mortgage of the transaction, and, in the altered shape,
delivered it to Jordan, who took it. "

Defendant, claiming that he can show that the conditions.

" of said bond were fully paid and satisfied before the com-
mencement of this suit, and plaintiff claiming, that, even in
that event, the defendant would have neither a total or par-
tial defence te the suit, the case is reported upon the fore- -
going, by the consent of parties, for the full Court to decide
whether said action shall stand for trial or be defaulted.
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Rowe, for the plaintiff, cited the following authorities as
to the admissibility of Jordan’s testimony. Freeport v.
Bartol, 3 Greenl., 340; Lincoln v. Avery, 10 Maine, 418 ;
Whitney v. Slayton, 40 Maine, 228. '

J. A. Peters, for the defendant.

"ArprETON, C. J.—A mortgage, in equity, is any convey-
ance of lands intended by the parties, at the time of mak-
ing it, to be'security for the payment of a debt or the per-
formance of a contract. It is enough, then, that the convey-
ance is intended for security.

By R. S., 1857, ¢. 90, § 1, when the deed is absolute on
its face, with a separate instrument of defeasance executed
at the same time, or, as part of the same transaction, they
constitute a mortgagé. It has been held, though the bond
of defeasance and deed have different dates, if delivered
together, they constitute a mortgage.

Bonds and-deeds take effect from their delivery. Parol
evidence is admissible to show when the delivery is made.
So, it must necessarily be received to prove that a bond and
deed are delivered at the same time and as part of the same
transaction. .

The deed from Jordan to Brown describes the boundaries
and position as well as quantity of the land conveyed. The
bond back omits the specific boundaries, but describes the
land as “situate in DBrewer, containing eight and eighty-six
one-hundredths acres, being a portion of lot No. 4, in the
first division of lots on the east side of Kenduskeag road, so
called, being the sume premises this day conveyed to said
Brown by said Jordan.” o

It is true there is a clerical erroe in describing the frac-
tional part of the acre, by transposing the figures in the
numerator, but that error is corrected by reference to the
deed from Jordan to Brown, in which the boundaries of the
land are particularly described. *The bond and deed were
delivered at the same time and as part of the same trans-
action. - The bond refers to the deed and adopts the
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Chadwick ». Eastman.

boundaries therein set forth and makes them a part thereof.
Pierce v. Faunce, 37 Maine, 63; Field v. Houston, 21
Maine, 69. The boundaries of a deed must govern and
control the quantity. There can be no reasonable doubt
that the deed and the bond refer to the same land. In such
case, there can be no need of compelling the parties to re-
sort to equity to reform the error in the bond. By com-
paring the deed and bond, this error is corrected by the
boundaries, to which the mere quantity must yield.

Here was a debt to be secured, and that is the essence
of a mortgage. The deed and bond refer to the same land,
were delivered at the same time and as part of the same
transaction, and, together, constitute a mortgage.

By the agreement of parties, the case is to stand for trial.

Currine, Davis, Kent and Barrows, JJ., concurred.

Joun S. CHADWICK versus Exos EastMaN & al.

Any alteration which changes the legal effect of a written instrument, either
in its terms or parties, or as an instrument of evidence, is material ; and,
if made by the holder without the consent of the maker, will invalidate it.

‘Where a promissory note, given for a partnership debt, uses the following
words, *we, or either of us, promise jointly and severally to pay,” &c.,
and it is signed by one of the partners alone; and, subsequently, and with-
out the knowledge of either defendant, the payee altered the note by insert-
ing, immediately above the signature, the words ‘ for E. & W. E——,” the
names of the firm; in an daction upon the note against both members of the
firm ; — Held, such alteration was material and would avail both defend-
ants to ‘avoid the note.

Inferences to be drawn from the face of such a note, as to intention and con-
sent of the parties.

O~ Excerrions from Nis Prius, ArpLETON, C. J., pre-
siding. ’
The facts fully appear in the opinion.
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McCrillis, for the plaintiff, submitted an elaborate brief,
and contended, among other things, that—

The alteration was immaterial, because, without it, upon
the face of the note, it appears that Wm. L. Eastmpan is
bound jointly with his co-partner.

If the addition was a material alteration, the payee had
the implied consent of Wm. L. Eastman to make it.

The individual signature of one partner, made on part-
nership account, is the- signature of himself and all of his,
co-partners, as the signature of an agent on account of his’
principal, and, in pursuance of his delegated authority, is
the signature of the principal. )

Each partner, dealing for the firm, acts for himself and as
agent for his co-partners. 1 Parsons on Contracts, 163; 3
Kent’s Com., 41; 8. F. Manufacturing Co. v. GQoddard,
14 How., 455; Beckham v. Drake & als., 9 Meeson &
Welsby, 79.

An agency is disclosed on the face of the note. W. L.
Eastman undertakes to bind another person jointly with
himself.

The intention of the parties was to bind the signer joint-
ly with his partner; because, neither W. L. Eastman nor
any other agent can, by his own signature, bind another
person jointly with himself, unless he also sustain the rela-
tien of partner to such person.

The words, *“we, or either of us,” mean I and my part-
ner. It was not necessary that Enos Eastman be named by
his name on the face of the note. 1t was enough if W. L.
Eastman described the person bound with him, as his part-
ner. Id certum est quod certum reddi potest. Story on
Promissory Notes, § 73.

Upon its face, the note is incomplete to bind any body
but the signer, because of the omission of the name of the
person intended to be bound ; and the consent of the signer,
that the omitted name miay be supplied in order that the in-
tention of the parties, as expressed on the fa.ce of the note,
shall not be defeated, is implied.
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An alteration, though in a material part, will not vitiate
the instrument, if made to correct a mistake and in further-
ance of the original intention of the parties. Byles on Bills,
389 ; 2 Parsons on Bills, 554, and cases there cited.

J. A. Peters, for the defendants.

WavrtoN, J.—This is an action of assumpsit, and, to
support it, the plaintiff read in evidence a note of the
following tenor ; —

* Bangor, April 19, 1861.—At five days sight, value re-
ceived of Charles O. Fanning, we, or either of us, promise,
jointly and severally, to pay him or bearer, thirteen hun-
dred and sixty-five dollars and thirty-five cents, with inter-
est from date. “For Enos & Wm. Eastman, '

~ “Wm. L. Bastman.”

The defendants contended, and introduced evidence tend-
ing to prove, that the words, *“for Enos & Wm. Eastman,”
were inserted in the note by the payee, after its execution,
and without the knowledge or consent of either defendant,
and that these facts constituted a valid defence to the action.

William Eastman and William L. Eastman, were admit-
ted to be the same person. It was also admitted that the
defendants were co-partners, and that the uote was given
for a co-partnership debt.

The presiding Judge instructed the jury that, if the words
“for Enos & Wm. Eastman,” were placed on the note by
the payee, after its execution, and without the knowledge
or consent of defendants, it would be such an alteration as
would avail the defendants to avoid the note in this suit.

To this instruction the plaintiff excepted, and his counsel
contends, in a very able and instructive argument, that the
exceptions ought to be sustained and a new trial granted.
He says that the defendants were co-parthers, and that the
note.in suit was given for a co-partnership débt; that Wm.
L. Eastman had the power, and that the language of the
note, “ we, or either of us, promise,” &c., shows that he in-
tended to bind his co-partner as well as himself; that the
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law will give effect to this intention, by holding Enos as a
joint promisor upon the note’in its original form, or by giv-
ing the payee authority to add sufficient for the purpose;
that, if the former be the correct view, then the alteration

. was immaterial,—if the latter, then the payee had authori-
ty to make it; that the intention to bind Enos,  which he
contends is apparent upon the face of the note, renders the
alteration immaterial or impliedly authorized ; and that, up-
on either view, the plaintiff is entitled to judgment against
hoth defendants for the amount of the note.

1. Was the insertion of the words “for Enos & Wm.
KFastman,” a material alteration of the note? Of this we
cannot entertain a doubt. Without these words the note
would not be evidence that Enos Eastman was in any way
holdep upon it. We are not now asserting that he would not
be holden upon it,—we are only asserting that the nofe -
self’ would be no evidence of it,—that his liability, if estab-
lished at all, would have to be made out by evidence dekors
the note. But, with these words in, the note itself estab-
lishes his liability, prima facie. It is very clear, therefore,
that the insertion of the words “ for Enos & Wm. Eastman,”
changes the effect of the note as an instrument of evidence,
and makes it prove more than it otherwise would. *“.Any
alteration which changes the evidence or mode of proof is ma-
terial.” 2 Parsons on Bills and Notes, 564.

2. Was the form of the note such as to authorize the
payee to insert the words *“for Enos & Wm. Eastman?”
Was it apparent upon the face of the note that Wm. L.
Eastman intended by his own signature to bind his co-part-
ner? We think not. On the contrary, the form of the
note excludes such an inference. It is in form a joint and
several note, and a partner cannot bind his co-partner sev-
erally. The true inference to be drawn from the form of
the note is, that it was made to be signed by two persons,
not that two persons were to be bound by the signature of
one ; and that, for some cause, the signature of the second
was not obtained. The note itself does not disclose a
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partnership, the language being such, in one respect, as a
partner could not properly use. We refer to the words im-
plying a several liability, Nor does it disclose the fact that
it was given for a partnership debt. Surely consent to make

the alteration is not implied in the form or language of the .

note.

But we do not see that any point of law, arising 8ut of
this question of implied consent, is open to the plalntlﬂ'
Consent, whether express or implied, was a fact to be found
by the jury; and the presiding Judge does not appear to
have made any rulings unfavorable to the plaintiff in rela-
tion to it. He told the jury what the consequences would
be if the alteration was made without consent; but, so far
as appears, he left the question whether there was or was
not consent, to the jury, unembarrassed by any rulings un-
favorable to the plaintiff. It is unnecessary, therefore, to
discuss this branch of the case further. 2 Parsons on Bills
and Notes, 565.

3. If, then, the alteration was a material one, and was
made by the payee after the execution of the note, and
without the knowledge or consent of the defendants, was it
such an alteration as would avail the defendants to avoid
the note in this suit?

Tampering with documentary evidence is not to he en-
couraged. It is the right of every one to have his contracts
remain as he has made them. If error has accidentally
crept into a written contract, a court of equity, in proper
cases, will correct it. But the law does not allow one of
the parties, without the consent of the other, to do it.

It was beld in Pigot’s case, (11 Coke, 27,) that, when a

deed is altered in a point material, without the privity of -

the obligor, it thereby becomes void. The reason of the
rule is, that a man shall not take his chance of committing
a fraud, and lose nothing by it in case he is detected. The
rule was extended, in Master v. Miller, (4 T. R., 320,) to
all written instruments; and affirmed in the same case on

writ of error, (5 T. R., 367,) and ever since followed by .~
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‘the English courts ; and the rule is believed to be universal-
ly adopted in this country, wherever the common law pre-
vails. To have this effect; the alteration must be material.
The insertion of a word which the law itself would supply,
- though done without the consent of the other party, is im-
material, and will not invalidate the instrument, because its
legal effect is not thereby changed.

It is said, in Chitty on Bills, 85, that an alteration to cor-
rect a mistake does not vitiate a bill of exchange; and this
remark seems to have given rise to an erroneous belief in
.the minds of some. In all the reported cases on this point,
it appears that the alterations were made by consent, and the
remark, that such an alteration does not invalidate the in-
strument, had reference to the stamp law, and meant no
more than that an alteration, by consent, to correct an error,
would not require a new stamp. It is erroneous to suppose .
that one of the parties may lawfully alter an instrument,
even to correct an error, without the consent of the other.
The other may deny that there is any error, and the holder
of the instrument cannot lawfully take upon himself the de-
cision of that question. (2 N. H., 545.)

The correct doctrine is, that any alteration which changes
the legal effect of the instrument, either in its terms, or the
parties, or as an instrument of evidence, is material ; and,
if made by the holder, without thé consent of the other
party, will invalidate it. This is a wise rule of law, and
sound policy requires its stringent enforcement.

The alteration of the note in suit was material, and, so
far as appears, wholly unauthorized ; and we think-the pre-
siding Judge did right in ruling that it was such an altera-
-tion as would avoid the note.

Eaxceptions overruled.
Judgment on the verdict. .

ArppLETON, C. J., Curring, KenT, BARROWS and DaN-
FORTH, JJ., concurred. '

Vor. L1, 3
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Vantassel v. Hathaway.

Tromas J. VANTASSEL versus GEOrRGE G. HaTHAWAY, Ex'r.

Where the plaintiff, in consideration of $700, conveyed to the defendant’s
testator a house worth $1800, to which the grantee added an L; and, fif-
teen months after said conveyance, the grantee gave to the plaintiff a cer-
tificate that he ¢ will let” the plaintiff have” said house ¢ by his paying
him within $100 what it cost him;” and the grantee devised said house by
will to the defendant; and the defendant, subsequent to the death of the
testator, conveyed said house by his quitclaim deed to another; — Held,
that, in an action against the executor of smd grantee, to recover damages
for not conveying said house in accordance with said certificate, the pre-
siding Judge properly ordered a nonsuit.

Ox ExceprioNs from Nisi Pri s, ArrrETON, C. J., pre-
siding.

AssumpsiT on the following memorandum : —

“Bangor, Sept. 2, 1858.—This is to certify, that I will
let T. J. Vantassel have the house he built and formerly oc-
cupied, any time, by his paying me within $100 what it
Ccost me.” (Signed) “J. Hathaway.” -

The writ was dated May 1, 1863.

It was admitted that the premises were conveyed by the

- plaintiff to J. Hathaway, May 21, 1857, who thereupon took
possession of the same, and that said Hathaway died in |
May, 1860.

The plaintiff introduced " the foregoing g paper; a copy of
the last will and testament of the defcnddnt’s testator,'in
which the testator had devised the premises to the defendant
and appointed him executor; and a copy of a quitclaim
deed, dated Dec. 18, 1861, from-the defendant, in his indi-
vidual capacity, to one Abby Hathaway, conveying the same
premises.

Charles Jennings, called by the plaintiff, testified — that
he knew the lot on which plaintiff built the house in ques-
tion ; lot was 148 feet on Pond street, and 100 feet on Hay-
ward street; knew J. Hathaway in his lifetime ; plaintiff
lived in the house; moved out and J. Hathaway moved in
and occupied the same until his death; worth $1800. J.
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Hathaway told witness he had let plaintiff have $700 and
taken a deed of the premises, and would give plaintiff in
$100, if he paid it back.

David Boyiiton, called by plaintiff, testified —he worked
for plaintiff in finishing the house ; well built; worth $1800
when plaintiff left it. Worked for Hathaway afterwards ;
put on L; house all finished. ’

George W. Maxim, called by plaintiff, testified —he had
worked at building houses many years, helped finish house
in question; worth $1800 to $2000.

On the foregoing testimony, the presiding Judge, on mo-
tion of defendant’s counsel, ordered a nonsuit, to which the
plaintiff excepted.

Hnowles, for the plaintiff.

Blake & Garnsey, for the defendant.

.APPLETON, C. J.—This is an action of assumpsit found-
ed on the following memorandum.

“Bangor, Sept. 2, 1858. — This is to certify, that I will
let T. J. Vantassel have the house he built and formerly

occupied, any time, by his paying me within one hundred

dollars what it cost me. “J. Hathaway.”
It is obvious, that here is no mutuality. The plaintiff
- was under no obligation to take the house and pay for the

same. The defendant, if ever so desirous.of having the.

amount specified, could not enforce its collection. Nor does
the case show that there was any consideration whatever for
the alleged promise. Being without consideration, it could
not be enforced. The case of Bean v. Burbank, 16 Maine,
458, is similar in all respects, and is directly in point against
the maintenance of the action. To the same effect is that
of Burnet v. Bisco, 4 Johns., 235. .

The counsel for the plaintiff rely on Atwood v. Cobb, 16
Pick., 227. Bat, in that case, the contract was signed by

both parties, and the plaintiff offered to show that he agreed.

to take the land in question. There was mutuality of con-

SEAER L s
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tract as well as consideration. Both these elements are
wanting in the case at bar. © Nonsuit confirmed.

Curring, Kent, Warron, Barrows and DaNrorTH, JJ.,
concurred.

Tuomas JENNESS versus Mount Hore Iron CoMPANY.

To constitute a contract, there must be a proposition by one party accepted
by the other without any modification whatever.

Where the plaintiff wrote to the defendant— ¢ what will you sell me 450
kegs of nails for, delivered at B, within one month, cash?” —to which he
replied — ¢“ will sell you 450 kegs common assorted nails, delivered at time
and place mentioned, at $3,62 per keg of 100lbs., each, cash;” and plain-
tiff rejoined — *‘ nails have advanced so much, I am afraid to buy, but you
will send me, as soon as possible, 303 kegs, (specifying the kinds,) and I
will send you a check on Exchange Bank, Boston;” and, not hearing from
the defendant, the plaintiff wrote again, asking the defendant to ship nails,
as navigation would soon close; to which defendant replied — he could not
get out the nails ordered by the plaintiff that month, on account of pre-
vious orders, but promising his order should receive attention when he got
to it; — Held, the correspondence did not constitute a complete contract;
the defendant’s proposition to deliver 450 kegs, at $3,62 per keg, not hav-
ing been accepted by the plaintiff, and the plaintiff’s order for 303 kegs
not having been accepted by the defendant.

An intention to accept a proposition is not an acceptance, unless communi-
cated to the party making it. ’

A contract, required by the statute of frauds and perjuries to be in writing,
in order to be binding, can receive no aid from parol evidence.

Ox RerorT from Nis¢ Pm’z’s, ArpLETON, C. J., presiding.

Assumpsit for an alleged breach of contract.

The plaintiff put into the case several letters, the sub-
stance of which appear in the opinion of the Court. He
offered to prove that he relied upon receiving the nails ac-
cording to said correspondence, and was damaged by not
receiving them; that defendants manufacture at Somerset,
Mass., and a direct shipment would be from Somerset ; that
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defendants had often shipped nails to him before, from Bos-
ton; that, on Nov. 22, 1862, he saw Mr. Leonard, defend-
ants’ managing agent, in Boston ; that he. gave at that time,
as a reason for not sending the nails, that there was no op-
portunity to ship direct; that plaintiff told him that was no
excuse, as he had often sent them from Boston; then Leon-
ard said nails had advanced, and that Bullard, Abbott & Co.,
his agents, had sold all he could get out. Leonard then
declined to let plaintiff have nails under that contract, and he
then bought of Bullard, Abbott & Co., defendants’ agents,
~at an advanced price, forty kegs, as he had already sold that
amount, relying on defendants to fulfil their contract. He
paid for the same nails, as contracted for, $4,50 per keg,
less five per cent. off, commissions. Nails had Trisen in value
after his order, and before the twenty-second of November,
spoken of. He never received any nails under the contract
- and never received any notice from defendants after Nov.
22, 1862. Would have been glad to have made the pur-
chase any day, from that day to this.

If, upon so much of this statement as is legally admissi-
ble, a prima facie case for damages is made out, then the
action was to stand for trial, otherwise the plaintiff was to
be nonsuit.

J. A. Peters & J. F. Rawson, for the plaintiff.
C. P. Stetson, for the defendants.

‘WarroN, J.—This is an action for an alleged breach of
contract, and is before us on report. If so much of the
plaintiff’s evidence as is admissible, is sufficient, prima fa-
cie, to entitle him to damages, the case is to stand for trial ;
otherwise a nonsuit is to be entered. :

The plaintiff says that the defendants bargained and sold
to him three hundred and three kegs of nails, to be deliv-
ered at Bangor, before the close of navigation, in the fall of
1862. . -

The defendants do not deny that there was a negotiation
for the sale of nails; but they deny that the negotiation ever
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ripened into a contract, by which the parties- were bound ;
. and the question is whether the evidence is sufficient, prima
Jacie, to show such a contract ; that is, a contract completed.

The negotiation was carried on by letter ; and, omitting
what is irrelevant and immaterial, amounts ‘substantially to -
this : — . ‘

Plaintif.  (Oct. 20.1862.) “What will you sell me 450
kegs of nails for, delivered at Bangor, in the course of a
month, cash down ?” )

Defendants. (Oct. 23, 1862.) “We will sell you 450
casks common assorted nails, delivered on the dock at Ban-
gor, at $3,62 per keg of 100lbs. each, cash.”

Plaintiff. (Oct. 27, 1862:) “Nails have advanced so
much I am almost afraid to buy; but you will send me as
soon as possible, 303 kegs, (naming the kinds,) and I will
send you a check on Exchange Bank, Boston.”

Pilaintif. (Nov. 11,1862.) “Not having heard whether
you have shipped the nails ordered, I thought I would write
you as we shall have but a few weeks more of navigation.”

Defendants. (Nov. 14, 1862.) “It will not be possible
for us to get out the nails you have ordered this month, as
previous orders must take precedence. It is next to impos-
sible for us to get out nails enough to supply our back or-

~ders, and we thought it best to write you, as navigation
may be closed too soon for us to forward them this fall.
We will, however, do our best to satisfy all our customers,
. ‘and your order shall receive attention when we get to it.”

This is the whole substance of the written correspon-
dence between these parties, and we look in vain to find in
it evidence of a contract completed ; —a proposition by one
party, accepted without modification, by the other.

The defendants offered to deliver four hundred and fifty
casks at $3,62 per cask; but this offer was not accepted by
the plaintiff'; and his order for ¢three hundred and three casks
does not appear to have been accepted by the defendants.

We look in vain for a distinct proposition by either party,
which is accepted without modification by the other.
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To constitute a contract, there must be a proposition by
one party, accepted by the other, without any modification
whatever. If the acceptance modifies the proposition in
any particular, however trifling, it amounts to no more than
a counter proposition ; it is not in law an acceptance which
will complete the contract. The letters between these
parties fail, therefore, to establish a prima facie case for
the plaintiff.

The learned counsel for the plaintiff admit that the letters
“do not probably of themselves constitute a contract ;” but
they insist that, under the circumstances, slight evidence
would be sufficient to supply the defect, and show that in
fact the plaintiff’s modified order was accepted by the de-
fendants. It is highly probable that when the defendants
received the plaintiff’s order of Qctober 27 , they ¢ntended
to fill it; otherwise they should have notified him, and not
by their silence left him to infer that the nails would be for-
warded, when they had no intention of doing it.  And if
such an intention would be sufficient to complete the con-
tract, and render it binding upon the parties, we might, per-
haps, feel justified in inferring it from the defendants’ silence,
and other facts testified to by the plaintiff. But we are not.
satisfied that such an intention, locked up in the breast of a -
party, and not communicated to the other, is sufficient in
any case to constitute such an acceptance of a proposition
as to create a binding contract. ~ We' think it would not.

It would be unjust to the other party to hold him bound
by such an acceptance ; and, unless both parties would be
bound by it, neither would be, for want of mutuality.

But-there is another difficulty in the way of allowing such
an unexpressed intention to have the effect of a binding ac-
ceptance. The alleged contract was for the sale of goods
for more than thirty dollars. The plaintiff does not pretend
that he accepted any portion of them or that he gave any-
thing in earnest to bind the bargain, or in part payment
thereof ; and, unless the defendants can be charged by virtue

of some note or memorandum in writing, signed by them or

‘
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their agent, the contract will be void under the statute for
the prevention of frauds and perjuries. (R. S., ¢. 111,
§ 5.) Such a memorandum may be contained in the writ-
ten correspondence of a party, but the correspondence taken
-together must establish the contract plainly in all its terms,
or it will not be sufficient. It can receive no aid from parol
evidence. The policy of the law is to prevent perjury, by
making it impossible for a party to profit by it. Cases fall-
ing within its operation, therefore, can receive no aid from
parol evidence. (2 Greenl. on Ev., § 268.) We think the
evidence legally admissible fails to establish a prima facie
. case for the plaintiff. Plaintiff nonsust.

ArppreroN, C. J., Curning,- Kext, Barrows and Dax-
FORTH, JJ., concurred.

Rurus DwINEL versus CHARLES SAWYER.

If the defendant receive the plaintiff’s money as from the agent of the plain-
tiff, both of whom are his debtors, without having reason to believe it was
sent by the latter, and appropriate it to the credit of the agent, the plaintiff
cannot recover it back.

The distinction between money and other property. [

O~ REeport from Nisi Prius, AppLETON, C. J., presiding.
- AssumpsiT for money had and received.

This case has been before the Court once before.

The facts sufficiently appear in the opinion of the Court.

The case was taken from the jury and continued on re-
port, for the Court to render judgment on nonsuit or de-
fault, according to the legal rights of the parties; the Court
to draw any inferences of fact whlch a jury might.

J. A. Peters, for the plaintiff.
A. W. Paine, for the defendant.
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Barrows, J.— Assumpsit for money had and received.
In the winter of 1853-4, one Marsh was engaged in haul-

ing logs by the M. for the plaintiff, and, while thus engaged, .
contracted a debt on his own account, with the defendant,
for the board of his men. The following spring, said Marsh
was employed by plaintiff, as his agent, to oversee the driv-
ing of these logs, and, while thus employed, contracted a
debt to the defendant, on plaintiff’s account, for the board
of the men engaged in the driving. In the summer of
1854, plaintiff furnished his agent, Magsh, with money to
pay this last bill, having previously settled with him for the
hauling by the M. This money, according to the testimony
of plaintiff and Marsh, was placed in Marsh’s hands for the
special purpose of paying plaintiff’s debt to defendant, and
with instructions to Marsh to carry or send it to defendant
for that purpose, but without special directions as to how it
should be sent. Marsh did send the money by Greenlief
Hill, a stage driver, and he testifies that he sent with it, by
Hill, a verbal message to defendant that it was to pay the
plaintiff’s bill, and that defendant was to return a receipt in
full for the bill, the amount thus forwarded heing some
twelve dollars less than the amount of the original bill..
Hill’s testimony is not in the case, and the only evidence we
have, as to the manner in which he did his errand, is from
the defendant, who testifies that Hill stated, when he gave
him the mroney, that it was sent by Marsh on his account,
and that he wanted a receipt. Defendant gave a receipt ac-
cordingly, running to Marsh, and credited the amount on
Marsh’s bill. Hill carried the receipt to Marsh who looked
at it and put it in his pocket, it would seem, ‘without at that
time notifying either plaintiff or defendant that there was any
misappropriation of the money. Sawyer subsequently sued
Dwinel for his bill, recovered and collected a Jjudgment
agdinst him for the whole amount with costs, Dwinel being
defaulted at the second term, after having appeared and
answered to the suit.

Thus far there seems to be no material contradiction in
Vor. L1, 4
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the testimony, and the foregoing facts may be considered as
proved.

Did Sawyer know that the money, sent by Marsh through
Hill, was Dwinel’s money? If he did not know it, but re-
ceived the money in good faith, as from Marsh, and appro-
priated it to the partial payment of his just claim against
Marsh, then the plaintiff cannot recover in this action, al-
though his agent, Marsh, may have misappropriated the
money given him by the plaintiff to pay his debt to the de-
fendant, or allowed it to be appropriated to the payment of
his own debt instead of the debt of the plaintiff, which it
was designed to pay, thereby subjecting his principal to
loss. For Marsh was the plaintiff’s agent, not the defend-
‘ant’s. Both alike appear to have been creditors of Marsh,
but he whose agent he was must bear the loss occasioned
by his misfeasance or neglect. And, for the purposes of
this case, Marsh and his principal would be accountable for
Hill’s mistakes or neglects. '

If Hill had delivered the message which Marsh says he
sent with the money, then the defendant would. have been
bound to appropriate the money to the payment of Dwinel’s
bill, and even.Marsh’s subsequent or contemporaneous assent
to have it appropriated to his own debt instead of Dwinel's
could not have availed the defendant. Reed v. Boardman,
20 Pick., 446.

But it is equally certain that if Hill delivered the money
as from Marsh, without other directions as to its appropria-.
tion than those which the defendant testifies to, the defend-
ant might lawfully appropriate it to the payment of his
claim against Marsh, and the’ plaintiff, or any other person
who had trusted his money in Marsh’s hands, must bear the
loss if 1oss be occasioned thereby. For, while it is true that
an agent cannot sell or dispose of property other than mon-
ey, without authority, even to a bona fide purchaser, so that
it would not be liable to be reclaimed by the owner, yet, in
regard to money, the law is different, not merely on account
of the' difficulty of identifying, but because it would be an
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insupportable burden upon the business community if they
were obliged, at their own proper peril, to ascertain that
every dollar they receive in the ordinary course of business
is lawfully in the hands of him from whom they receive it,

with power to dispose of it as he undertakes to do. Lime .

Rock Bank v. Plimpton & al., 17 Pick., 159; Gammon v. .
Butler, 48 Maine, 344. ' ,

And we look in vain through the case for testimony which
can countervail the positive statements of the defendant,
that he supposed it was Marsh’s money, and to be credited
on Ais account; that he knew nothing about where the
money came from.except what Hill told him ¢gs above
stated) ; that he did not know that Dwinel claimed that it
was to pay his bill until long afterwards. On the contrary,
the fact that Marsh received the defendant’s receipt for the
mouney as appropriated to the payment of his own account,
looked at it and put it in his pocket, and, according to his
own testimony, did not inform the defendant that there was
_ any mistake until some four weeks afterwards, strengthens
the supposition that it was forwarded and received in the
manner described by the defendant, and it is to be observed
that Marsh’s account of the conversation, which, he says, then
took place between him and the defendant, (of which the
defendant gives such a different account,) is entirely consist-
ent with the hypothesis that he supposed himself then, for
the first time, communicating to the defendant the fact that
the money belonged to Dwinel, and ought to be credited to
him. Such notice, if then first given, could not avail the
plaintiff. - Lime Rock Bank v. Plimpton, before cited.

It is true that Dwinel says that he learned that defendant
had a bill against him for which he would take $65, and that
he therefore gave Marsh that particular sum to pay the bill.
If it were proveg that Sawyer ever agreed to take that sum
for his bill, the subsequent receipt of the precise amount
might be considered as evidence that he must have known
that it was Dwinel’s money and ought to be appropriated to
his account. But the defendant swears that he never of-
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fered to take less than the $77,10, and was never asked to
do so. Marsh nowhere testifies that there was any such ar-
rangement. We can only infer that Dwinel’s information
came from Marsh, and that Marsh so confidently supposed
_that he could adjust the bill for that amount in cash, that he
undertook to do it without consulting the creditor in the
matter. If this were so, the particular amount forwarded
would furnish no indication to Sawyer from whence the
money came. :

There is nothing in the case to justify the conclusion that
the defendant knew that it was Dwinel’s money, or that it
was paidgo, or received by him in any manner inconsistent
with his lawfully appropriating it to the payment of Marsh’s
debt, as he seems to have done.

" Tt is not necessary to determine whether, under the cir-
cumstances of this case, the plaintiff is estopped by the
judgment in Sawyer’s suit against him, for upon well set-
tled principles pertaining to the law of agency as relating
to the transmission of money, and the appropriation of pay-
ments, the plaintiff must be considered as having failed to
make out a case. Plaintiff nonsuit. -

"W avrToN, DickERsoN and DANFORTH, JJ., concurred.

Curring and KENT, JJ., concurred in the following opin-
ion drawn by

ArrrLETON, C. J.— When this case was presented before
for consideration, the facts were very briefly and imperfect-
ly reported. The detendant, for aught then appearing,
might have designedly misapplied the money of the plain-

tiff to the payment of the debt of Marsh. But such a mis-
appropriation, with a kuowledge on the part of the de-

fendant of all the facts, would have been a fraud upon the
plaintiff, who might, in such case, well susigin an action for
money had and received.

But it now appears that the defendant received the money
as the money of Marsh, and passed it in good faith to his
credit. If there was a mistake, it was through the negli-
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gence of the plaintiff’s agent. The defendant is not shown
to be in fault. A long time elapsed before he was advised
that the money belonged to the plaintiff. The plaintiff, if
his agent has misapplied his funds, must abide the result,
especially in a case where the defendant is without blame.
The distinction between money and specific articles is too
well settled to be disturbed. Plaintiff’ nonsuit,

INHABITANTS OF VEAZIE versus INHABITANTS OF CHESTER.

The fact that a person is destitute and in need of immediate relief, authorizes
and requires the overseers to provide such relief.

If supplies, furnished bona fide by overseers to a person destitute, are in
fact used for the relief of his destitution, or are received for the purpose
of such relief, his unwillingness to receive them as pauper supplies, or his
protest against so regarding them, or his declaration that he shall not so
regard them, cannot prevent them from being so regarded, and from draw-
ing after them all of their legal consequences.

If, when supplies are furnished, the overseers distinctly agree that the sup-
plies are not, and shall not be regarded as pauper supplies, but as a gift or
loan to one in need, whether to be returned in kind or paid for, or not,
and they are thus received, the party so receiving will not be legally af-
fected thereby, nor will the town acquire any rights thereby, in its relation
to other towns.

Same results would not follow by reason solely of a protest or unwillingnéess
‘on the part of the person furnished, to receive needed relicf, or from any
declaration that he does not or shall not regard the supplies in that char-
acter, but simply as a loan to be refunded.

If supplies are in fact furnished and received as pauper supplies, the statute
is complied with, and their legal consequences follow.

The promise to repay and the actual repayment do not change the nature of
the relief. .

If supplies, when furnished came within the statute, their character could
not be changed by a contingent matter depending upon the voluntary act
of the pauper, even if the owners agreed that thereupon the charge should
be blotted out, and the supplies should not be regarded as what they were
when furnished.

‘Whether or not supplies were furnished and received as paliper relief is a
mixed question of law and fact. ' '

When such a question is submitted to a jury, it is the duty of the presiding
Judge, if requested, to instruct the jury what would or would not constitute
furnishing and receiving supplies within the statute.
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O~ Exceprions from Nisi Prius, AppLETON, C. J., pre-
siding.

Assumesit for supphes furnished under the pauper Act.

It was admitted that the settlement of the pauper was
formerly in the defendant town, and that it sp continued
unless he obtained a new one in the plaintiff town, by having
his home there five successive years without recewmg, d1—
rectly or indirectly, supplies as a pauper.

It was also admitted that he obtained a new settlement in
the plaintiff town, unless the five years’ residence was broken
by certain alleged supplies furnished in the meantime.

Due notice and answer were admitted. No question was
made as to the destitute circumstances of the pauper’s fam-
ily, or as to the kind or amount of supplies furnished. v

It appeared that the town of Veazie kept articles neces-
sary for the relief of persons destitute, and furnished the
alleged paupers principally from these, charfrmﬂ them in the
bogks kept for that purpose.

It also appeared that the father of the family paid for sup-
plies first furnished, on his return from the woods where he
was at work when they were furnished.

There was testimony. introduced by the defendants, tending
to show that the first necess##ies were furnished and received,
to be paid for soon after, and not to be considered as pauper
supplies. And there was testimony, introduced by the plain-
tiffs, that no agreement was made by the overseers to furnish
the supplies as a loan.

The counsel for the plaintiffs asked that the following in-
struction be given, to wit:—

“If Mrs. Babcock received, from the overseers, supplies
furnished by the town, under an understanding that, if paid
for soon, the charge to them should be stricken from the
town books and not be considered a charge, otherwise
should be a charge, that such furnishing would break the
contmulty, if she was in distress and i in need of relief from
the town.”

This, the Judge refused to give as a matter of law, but

\
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submitted it as a question for the jury to decide (without
any direction or intimation from the Court) whether such
furnishing was directly or indirectly furnishing supplies to
her as a pauper, Witlgin' the sense of the statute.

Verdict for defendants.

J. A. Peters, for the defendants.

A. W. Paine, for the plaintiffs.
No briefs came into the hands of the present Reporter.

KenT, J.—The question, on which this case seems to
depend, is whether certain supplies, which were furnished
by the plaintiffs to the family of the alleged pauper, pre-
vented him from acquiring a settlement in Veazie, by five

- years uninterrupted residence. It is admitted unless these

supplies were furnished and received as supplies to them
as paupers, within the statute, that the residence for five
years gave a legal settlement to the father.

When a town attempts to prevent the legal effect of a
residence of five years therein, by proving that within that
time the person, whose settlement is in question, has received
supplies as a pauper, it is not enough to show that supplies
have been furnished by the officers of the town.

It must also appear, to the satisfaction of the jury, that
the person supplied or his family was in need of immediate
relief, was so destitute of food, clothing, fuel, or other
necessaries, that, without aid from some quarter, they would
probably suffer from the want of such aid. =~ When the
rights and obligat‘lons of another town may be affected by
the act, the law requires that a case of necessity and need
should be established, before the supplies are furnished, and
those rights or obligations changed. They must be furnish-
ed because the immediate wants of the family required them,
to prevent suffering, and not because the town could thus
prevent the acquisition of a settlement by the pauper. Re-

" lief furnished and accepted, when the family or person was

not in fact in need of them, would not affect the settlement.
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The first question, in such a case,‘for the jury to settle is,
whether, at the time, the pauper was in fact in distress and
in need of supplies. If he were, and the supplies were fur-
nished by the officers of the town, in good faith, to relieve
such distress, and were received for that purpose, they would
be supplies furnished within the mef'ming of the statute.
When a case of necessity exists, and is brought to the
knowledge of the overseers, it is their duty to examine into
the facts, and to furnish. the relief required by the immedi-
ate wants of the family. On the one hand, they have no
right to ferce supplies upon a family where no such necessi-
ty exists, and, on the other, they have no right to withhold
them where such necessity does exist, even if the pauper or
his family are unwilling to receive them as pauper supplies,
and protest against so accepting them. The overseers are
not to allow a family of children to perish with hunger or
cold, because the father’s pride revolts from being placed in
the position of a pauper, although, from misfortune or sick-
ness, he is unable to provide for them. If the family stands
in need of immediate relief, this fact authorizes and requires
the overseers to provide such relief. However praisewor-
thy the fecling of independence, which shrinks from the
thought of pauperism, it cannot be allowed to operate so far
- as to prevent supplies from being furnished by the town to
the suffering family. - We entirely concur in the views of
the Court on this point, as expressed fully in Corinna v.
Exeter, 13 Muaine, 321. If the supplies are actually furnished
in such a case of need, in good faith, as supplies to a pauper,
and are in fact used for the relief of the wants of himself
~or family, or received for the purpose of relieving such
-wants, the unwillingness of the party to receive them as such
supplies, or his protest against so regarding them, or his
declaration that he shall not so regard them, cannot pre-
vent them from being regarded in law as supplies furnished
to a pauper, within the statute, and from drawing after them
all the legal effects and consequences resulting from such
furnishing.  The question is, not what were the views
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and wishes and intentions of the party, but was it a case of
necessity and was it provided for by supplies furnished by
the town. 13 Met., 197. ’

It is urged, on the part of the defendants, that the statute
requires that the supplies should have been received as sup-
plies to a pauper. This requirement, as we have seen, is

fulfilled, when, in a case of need, they have been furnished

by the town and received to relieve such distress.

But it is contended, in this case, that the supplies were
not so “received” as to come within the statute. It is said
that, admitting a case. of necessity, and that the articles
were furnished by the overseers from the stores kept by the
town for such purpose, yet they were furnished under such
circumstances, that they cannot be regarded as supplies,
required by the language and intent of the pauper law.

It may be admitted, that if, at the time of reception, for
any cause, the overseers distinctly agree or assent to the
proposition, that the supplies are not, and shall not be re-
garded as furnished by the town for the relief of pauperism,
but as a gift or loan to a party in need, whether to be re-
turned in kind or paid for, or not, and they are thus received,
under such distinct understanding by both parties, that they
are not at any time, or in any event to be regarded as
pauper supplies, they will not be so regarded. The party
so receiving will not be legally. affected so as to make him a
pauper, nor will the town acquire any rights thereby in their
relation to other towns. Oakham v. Sutton, 13 Met., 197.

It would be most manifestly unjust, to subject a party to
the disabilities and consequences of pauperism, if he receiv-
ed the supplies under the distinct agreement that they were
not so furnished or so received. Overseers would have no
right to charge such supplies to the town, and might be
liable to the town for the value of such articles, if taken
from'the stores belonging to the corporation.

Byt the same results would not follow by reason solely of
a protest or unwillingness on the part of the pauper to re-

Vor. 1z 5

k1l
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ceive needed relief, or from any declaration that he does not,
or shall not regard the supplies in that character, but simply
as a gift or loan to be restored or refunded, unless the town,
by its officers, assent to such proposition, as before ex-
plained. '
Another question, however, was raised at the trial, viz.—
‘What would be the effect, if the supplies were furnished to
the family, which was destitute, by the overseers in their
official capacity to relieve their immediate wants, but with
the understanding or agreement that, if paid for soon, or on
the return of the husband, the charge should be stricken
out and the supplies should not be regarded as articles fur-
nished and received by the town as supplies to a pauper?
We think that the rights of all parties interested must
be determined by the facts existing at the time of the re-
ception of the supplies. If they were ever in fact furnished
and received as pauper supplies, the statute is complied with
and all the consequences of pauperism follow. It may well
be doubted whether the overseers have any authority to af-
fect the rights of their town or the rights of others by any
such agreement. The promise to repay, and the actual re-
payment, does not change the nature of the relief. It is
but performing a duty, whenever the pauper is able. Han-
over v. Turner, 14 Mass., 227; 5 Gray, 28. There was a
time, according to the proposition, when the fanftly receiv-
ed, directly, supplies as paupers. This relation existed,
certainly, up to the time of repayment, and would have re-
mained permanently, if payment had not been made. If
mere payment, afterwards, could wipe out the fact, as’to its
legal consequences, this payment might be made years after-
wards, and, by means furnished by another town, interested
to prevent the legal effect of the act on the question of the
settlement of the pauper. And so, it the supplies, when
furnished, came within the statute, their character could not
be changed by a contingent matter, depending updh the
voluntary act of the pauper, even if the overseers agreed
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that thereupon the charge should be blotted out and the
- supplies should not be regarded as what they were in fact,
~ when furnished. The question still returns, what was the
legal character of the supplies on the day they were fur-
nished ?

It appears, by the exceptions, that the Judge declined to
~ give some of the instructions requested by the parties, but
“submitted it as a question for the jury to decide, (without
any direction or intimation from the Court,) whether such
furnishing was directly or indirectly furnishing supplies to
~ her as a pauper, within the sense of the statute.” The coun-
sel for the plaintiffs requested a specific instruction on this
point, a§ appears by the exceptions. We think a specific
instruction should have been given.

It is undoubtedly true, that the jury must determine upon
the evidence and upon the law applicable to the case, wheth-
er supplies were furnished and received as pauper relief.
It is a mixed question of law and fact. We think that
the Judge should have explained to the jury more fully
the principles of law applicable to the facts, and to the va-
rious assumptions of the parties, as to the result of the ev-
idence, and should have instructed them what would or
would not be furnishing and receiving supplies within the:@
statute. Without discussing the correctness of the rulings
given, so far as they went, we think that the omission to:
give more full and definite explanations and instructions, as
to the law bearing on the vital question in the case, is a good
cause for exception.

The defendants contend that, if the whole questlon of law
and fact was improperly or deficiently submitted to the jury,
yet that the verdict has so manifestly determined the, ques-
tion correctly, that the Court will'not set it aside. We ex-
press no opinion on the facts, except to say, that we do not
think that the case is so perfectly clear on the proof, as re-
ported, as to bring it within the rule invoked. We think
that justice requires that the case should be submitted to
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another jury, fully instructed according to the principles
stated in this opinion. Euxceptions sustained.
. New trial granted..

AppLETON, C. J., CurtiNg, WALTON, BARROWS and DaAN-
FORTH, JJ., concurred.

James M. Ronnms & al. versus Warrer S. Vose & al.

In assumpsit, by a holder against an indorser of a negotiable promisgory note,
what circumstances will amount to a waiver of demand and notice.

. O~ Report from Nisi Prius, May, J., presiding.
ASSUMPSIT. o
The facts sufficiently appear in the opinion.

B. Bradbury, for the plaintiffs.
A. Hayden, for the defendants.

CurriNe, J. — Assumpsit brought to recover of the de-
.fendants, as co-partners, and in that capacity indorsers of
three notes, dated May 26, 1855, given by one Amaziak
Nash, and payable to their order at future times. It appear-
ing that there was no legal demand and notice, the princi-
pal question, now presented, is, whether the evidence pro-
duced proves a waiver; in which event, .according to the
agreement of the parties, the action is to stand for trial,
otherwise the plaintiffs are to become nonsut.

The notes were given for stumpage of lumber cut on the
plaintiffs’ land by Nash, who was supplied in that operation
by the defendants, under an agreement that the latter was to
receive the lumber for all supplies advanced and’ liabilities
assumed. Thomas Brewer, a witness called by the plain-
tiffs, testifies that, when the first note became due, he, as the
agent of one of the plaintiffs, presented it to Nash and de-
manded payment; that Nask expressed surprise at being

\
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called upon to pay the note, and said that the defendants
had agreed to provide for it; and, a short time afterwards,
told the witness, if the plaintiffs would wait for the payment
of this first note until the second became due, the defend-
ants would give a draft for both, which proposition was
acted upon by the plaintiffs, but notice of its acceptance
was not communicated to Nask; that, subsequently, the
witness requested payment of the theee notes of one of the
defendants, which he declined to do, and also refused to ac-
cept a draft drawn on them by Nash, for the amount of the
three notes, after they had become due, in favor of the
plaintiffs.
The foregoing testimony, unless connected in some way
with the defendants, was wholly inadmissible; but the plain-
tiffs’ attempt so to do, and, for that purpose, introduce the
deposition of Nash, who, after testifying to certain prelim-
inaries as to the origin of the notes, and being called upon
~to pay the first, states that he subsequently had an inter-

view with one of the defendants and informed him that the

first note had been presented for payment ; he replied, that

it must be taken care of, but it “wan’t best to be in a hurry.”

That it passed on until the second note became due, which
* he was requested to pay, as he had been the first; his reply ~
was, that he “had no means of paying it, that the defendants
would pay it, such was the understanding.” Which fact was
disclosed to the defendants, who then repliéd, “it is best to
let it stand, they will not sue now; it is best to let it remain
until the other note becomes due, and then we will give an
acceptance to pay the three at one time—pay them alto-
gether.” Upon these facts being communicated to the plain-
tiffs, they replied, “if you can’t do any better we shall have
to submit.” The facts, as thus presented, are’somewhat
similar to those disclosed in Patterson v. Vose, one-of these
same defendants, 43 Maine, 552 ; where the law 'relatiﬁg to
the subject of waiver of demand and notice is fully discussed,
and the authorities cited. We think the case should have
proceeded in the trial. As it is now presented by the plain-
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tiffs’ testimony, the presumption of waiver is in their favor,
and they will be entitled to a verdict, unless that presump-
tion is removed by the defendants.

‘ Action to stand for trial.

ArrrLetoNn, C. J., Davis, KeNt, WaLTON and BARROWS,
JJ., concurred. '

INHABITANTS OF VEAZIE versus INHABITANTs OF HOWLAND.

Where supplies are furnished occasionally and not continuously, only one
notice need be proved to enable the plaintiff town to recover for the sup-
plies furnished. three months before such notice down to the date of the
writ; provided the action be commenced within two years next after the
¢ause of action accrued.

Ox Rerort from Nisi Prius, AepLETON, C. J., presiding.

Assumpsit for supplies occasionally furnished to paupers
having their settlement in the defendant town.

‘Writ dated Feb. 24, 1859.

The supplies commenced May 1, 1857, and were occa-
sionally furnished until Feb. 8, 1859.

Notice dated June 22, 1857, answer June 27, 1857.

The defendants objected to a recbvery. because a new no-
tice was not given of each instance of furnishing, when
there was a lapse of time between the times of furnishing
the same person. .

The presiding Judge ruled that a new notice was unneces-
sary. Judgment was for the plaintiffs.

If the ruling was wrong, a new trial was to be granted on
the question of damages.

J. A. Peters, for the plﬁintiﬁ's.
WavroN, J.—Regarding the law as settled that when

supplies are furnished a pauper continuously, one notice by
the town furnishing them to the town chargeable is suffi-

*y
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cient, under certain circumstances, to authorize a recovefy
for a period of time commencing three months before the
notice was given and ending at the date of the writ, provided
the suit is commenced within two years from the time when
the cause of action first accrues, the only question present-
ed in this case is whether more than one notice is necessary
when the supplies furnished during that time are not con-
tinuous, but only occasional. We think not. We think
no ificonvenience will result from’ holding that a single no-
tice in such cases will be as effectual when the supplies are
not continuous as when they are. This view of the law
has been sustained by the Supreme C8urt of Massachusetts,
and we think it is a reasonable one. Attleborough v. Mans-
Jield, 15 Pick., 19. We must not be ‘understood as deter-
mining that one notice will be sufficient in all cases. We
only determine that one notice will be as effectual when
the supplies are occasional as when their are continuons.

Judgment for plaintiffs.

Avrrreron, C. J., Curring, Davis, Kext and DICKERSON,
JdJ., concurred.

—_——

.

INHABITANTS OF VEAZIE versus INHABITANTS OF HOWLAND.

By R. S., c. 24, § 24, expenses for the relief of paupers, * incurred within
three months before notice given to the town chargeable, may be recovered
by the town incurring the same, against the town liable, in an action com-

- menced within two years after the cause of action accrued, and not other-
wise,” )

When no answer is *®turned by the defendant town, the * cause of action” is
deemed to ‘‘accrue” at the expiration of two months from the time the
notice was given.

When an answer denying their liability is returned, the ¢ cause of action”
is deemed to ‘“accrue” at the time the answer is received by the plaintiff
town.

Cutler v. Maker, 41 Maine, 594, examined and overruled; Robbinston v. Lis-
‘bon, 40 Maine, 287; Sanford v. Lebanon, 26 Maine, 461; Camden v. Lin-
colnwille, 16 Maine, 384 ; and Belmont v. Pittston, 8 Greenl., 453, reaffirmed.
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For every new action for supplies furnished by a town, a new notice must be
given within two years and two months at most before the suit is com-
menced, even though a former action between the same parties for the sup-
port of the same pauper is still pending.

Ox~ Rerorr from Nisi Prius, AppLETON, C. J., presiding.

AssumpsiT for supplies furpished paupers having a settle-
ment in the defendant town.

This is a second action between the same parties for sup-
plies furnished the same paupers. :

The writ is dated Dec. 2, 1862,

The items charged are of the following dates, viz. : March,
May and Nov., 1860, and Nov., 1861, and Nov. 20, 1862.

Notices proved bore the following dates: April 6, 1860,
Dec. 14, 1859, Feb. 24, 1859.

The plaintiffs proved that they commenced an action
against the defendants, Feb. 24, 1859, for the support of the
same paupers from May, 1857, to Feb. 8, 1859, which was
duly entered and continued to the present term, when it was
referred to the Court, who gave judgment for the plaintiffs
for sum sued for; that the case was carried up, on report by
the defendants, to settle the law; that the plaintiffs proved
notices in that case of the following dates, which notices
were by agreement to be considered as in proof in this case,
viz. : June 25, 1857, Feb. 3, 1858, March 30, 1858, and
Dec. 15, 1858. .

That, on June 27, 1857, the defendant town answered the
plaintiffs’ notice of June 25, 1857, denying their liability,
and contested the question of sttlement in the former ac-
tion. :

It was admitted that there were no supplies furnished
from Feb. 8, 1859, —last item in former writ, — until
March, 1860, — first item in the writ in this action.

The case was then continued on report, with the agree-
ment that if upon the foregoing facts the action cannot be
maintained for want of notice, plaintiffs were to become
nonsuit, otherwise, the action to stand for trial.

L 4
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J. A. Peters, for the plaintiffs.

Writ is dated, in this case, Déc. 2, 1862. The statute of
limitations, where no answer was made, would be two years
three months and sixty days. At all events, the four last
items in the account are within the limitations. And these
are supplies furnished Melvin, (Melvin Brawn.)

The notices given before the first suit are sufficient notice
for the subsequent suit, the first call not having been re-
sponded to by payment; or by a removal; or seltled by a
Jjudicial decision.. Augusta v. Vienna, 21 Maine, 298.

There are two cases in Massackusetts which militate against
this position. 4 Pick., 358; 14 Mass., 188.

But there may be this distinction between those cases and
“this case. From an examination of those cases, it is not
clear that in the original actions the pauper’s settlement was
contested. '

The reason given in the book discussions for the necessity
of a notice would not seem to gpply in this case. Becanse
the defendant town may provide for the bhill or remove the
pauper. But what need of a notice to them for that pur-
pose, when -they have already refused to do-either, and for
the reason that they deny the settlement of the pauper in
their town, and that question is in progress of contestation.

But the case at bar differs from the cases alluded to in
another respect, which answers the objection upon which
those cases were decided. It is said that the new notice
was necessary, because the town would not know whether
the pauper continued to be supplied after the suit was com-
menced. DBut here there is a subsequent as well as a prior
notice. . Here was notice in 1859 and in 1860. There was-
no need of continuing notices. The ones of 1859 and 1860,
coupled with notices prior to the first suit, were all suffio-
ient for all purposes till the question was settled.

The plaintiffs, therefore, having made out notice, they can
recover so much of their bill as comes at least within three
months and two years before date of writ.

" Vor. L1, 6
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Wavrron, J.—Expenses for the relief of paupers, “in-
curred within three months before notice given to the town
chargeable, may be recovered, by the town incurring the
same against the town liable, in an action commenced with-
in two years after the cause of action accrued, and not
otherwise.” R..S., ¢. 24, § 24. The cause of action is
deemed to accrue, when no answer is returned by the de-
fendant town, at the expiration of two months from the
time the notice was given. If an answer is returned, deny-
ing their liability, the cause of action is deemed to -accrue
at the time the answer is received by the plaintiff town.
If an action is commenced within two years after the cause
of action thus accrues, the plaintiff town may recover, not
only such expenses as were incurred before the notice was
given, but such also as were incurred for the same paupers
after the notice was given and before the date of thé writ.
This is allowed to avoid a multiplicity of suits and useless
notices. DBat, if no suit is bprought within the two years,
the right to recover is barred, not only with respect to such
items of expense as were incurred before the two years
commenced running, but also with respect to such as were
iucurred within the two years.

These principleg are decisive of the case now under con-
sideration. The last notice to the defendant town was more
than two years and a half before the action was commenced.
It is clear, therefore, that it cannot be maintained.. We
are unable to distinguish it in principle from the case of
Robbinston v. Lisbon, 40 Maine, 287. In that case the ac-
tion was commenced more than two years after an answer
was returned ; and no new notice having been given, it was
held that the action could not be maintained, although most
of the expense sought to be recovered -in that case, as in
this, was incurred within two years after notice to the de-
fendant town, and less than two years before the action was
commenced. We regard this as a decisive authority against
the right of the plaintiffs to recover in’this action.

The case shows, that when this suit‘was commenced there
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was a previous suit pending between the same parties for
the support of the same paupers, in which the question of
setflement was being litigated ; but we do not think these
facts ought to influence the decision in this case. Nor can
the notices, on which that suit was based, nor the subse-
quent notices, none of them being within two years and
two months before this suit was commenced, aid the plain-
tiffs’ case. *“The law is very explicit,” says Chief Justice
SHAw, “that, for every new action, a new notice must be
given, even though a former action, between the same par-
ties for the support of the same paupers, is still pending.”
(Cummington v. Wareham, 9 Cush., 591.) And, we may
add, that such new notice must, in every case, be within
two years and two months before the suit is commenced,
or it will not be sufficient; and sooner, even, as we have
already explained, if an answer, denying liability, is receive
ed in less than two months from the time the notice was
given. In other words, the suit must be commenced within
two years after an answer denying liability is returned, or,
if no answer is returned, within two years after the expira-
tion of the two months which the law allows the defendant
town within which to return an answer, or it cannot be
maintained. This suit was not commenced for more than
two years and seven months after notice given, and conse-
quently cannot be maintained.

We notice a discrepancy between the opinion in Cutler v.
Maker, 41 Maine, 594, and seveial previous cases, in rela-
tion to the time when the two years limitation commences
to run. In Cutler v. Maker, it is said to begin at the time
of the delivery of notice that the expenses have been incur-
red, while, in Belmont v. Pitiston, 3 Greenl., 453, and San-
Jord v. Lebanon, 26 Maine, 461, and IRobbinston v. Lisbon,
40 Maine, 287, a different rule is laid down. The rule stat-
ed in Cutler v. Maker, appears to be the one adopted in
Massachusetts, and. is supported by the marginal notes of
the reporter in Camden v. Lincolnville, 16 Maine, 384, and
Augusta v. Vienna, 21 Maine, 298. But the marginal note
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in Camden v. Lincolnville, is not only not supported by the
opinion of the Court in the case, but is directly in conflict
with it; and it seems surprisivg that such an error should
have so long escaped detection. In _Augusta v. Vienna, the
Court remarked that a notice becomes inoperative after two
years, which is undoubtedly true; but the Court were not
then defining the time when the two years would commence
running ; that had been done in Belmont v. Pittsion many
years before, and the remark does not warrant the inference
that the Court intended to overrule that decision and estab-
lish a new rule.

The correct rule, and the one by which the Court will be
guided, is that stated in Robbinston v. Lisbon, 40 Maine,
287, supported by Belmont v. Pittston, 3 Greenl., 453, and
Sanford v. Lebanon, 26 Maine, 461; namely, that when
an answer denying liability is returned, the two years will
commence running at that time ; and when no such answer
is returned, the two years will commence running at the
expiration of two months from the time the notice was
given. '

- The statement of a different rule in Cutler v. Maker, 41
Maine, 594, was undoubtedly an inadvertence, into which
the learned Judge who drew the opinion was probably led
by the erroncous notes of the reporter, before referréd to,
which are copied into Eastman’s Digest without correction.

We have deemed it advisable to make this explanation
to guard against any misunderstanding as to which rule the
Court will be guided by in the future.

Plaintiffs nonsuit.

Arrreron, C. J., Corring, Davis and KenTt, JJ., con-
curred.
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JoserH W. Low wersus BoNararT Marco and LAURETTA
' Marco, his wife.

(1) By R. S, c. 61, § 1, when payment was made for property conveyed to
a married woman from the property of her husband, or it was conveyed by
him to her without a valuable consideration paid therefor, it may be taken
as the property of her husband to pay his debts contracted before such -
purchase.

(2.) This section does not prescribe the manner in which ¢‘property, con-
veyed to a married woman from the property of her husband may be taken
as the property of her husband. : -

(8.) It may be taken by levy or by process in equity, or by both.

(4.) By levy, when the title has once been in the husband, and he has convey-
ed it, directly or indirectly, to his wife without a valuable consideration, in
fraud of his creditors.

(5.) By process in equity, without a levy, when the husband has never had
any legal title, but it has been conveyed to the wife with a resulting trust
for his benefit.

(6.) Or by levy and process in equity.

But where the husband never had any legal title, the creditor cannot acquire
a legal title by a simple levy.

The maxim, — *“ potior est conditio defendentis,” applies only where the
plaintiff fails to establish any legal title.

Ox Exceprions from Nisi Prius,’ AppLETON, C. J., pre-
siding.’

Wgeir or ENtrRY.

The action was referred to John Appleton, by rule of
Court, with right to except. ' -

The referec made the following special report : —

“I find that the title to the demanded premises was in
Charles D. Gilmore and Calvin H. Whitney, who, on May
14, 1451, conveyed the same by deed to Abigail Hussey,
wife of Franklin Hussey ; that, on Dec. 8, 1863, said Abi-
gail Hussey conveyed the same by deed of quitclaim to the
demandant, both deeds being duly recorded.
|, “I find, therefore, the legal title to the demanded pre-
mises to be in the demandant.

“The tenant offered evidence, showing or tending to show,
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that Franklin Hussey at the time of the conveyance to Abi-
gail Hussey was insolvent; that the consideration for said
conveyance moved from the husband, and that the convey-
ance was made to her to keep the same from the reach of
the creditors of her husband ; and that the facts were known
to the demandant when he aéquired the title of Abigail
Hussey.

“Tt further appeared that Frederick A. Butman recovered
judgment, at the Jan. term, D. C., 1851, against Franklin -
Hussey & als., for $57,69 debt, and $23,78 costs of suit, on a
poor debtor’s bond dated July 27, 1848, and signed by Hus-
sey as surety. That, on March 23, 1853, levy was made on
the premiscs in controversy as the estate of Franklin Hus-
. sey, on execution, Butman v. Hussey & als. That, on July
30, 1860, said Butman, by deed of quitclaim, conveyed to
Calvin H. Whitney the title acquired by the levy, who, on
May 4, 1863, conveyed the same to Lauretta, wife of Bona-
part Marco, who entered with her husband into possession
under said deed, and have since occupied the premises, all

said deeds and levy being duly recorded.
© “DBut, as I find the legal title in the demandant, I regard
the facts proved, or offered to be proved, as constituting no
legal defence. I therefore award, and this is my final award
in the premises, that the demandant recover seizin and pos-
session of the premises set forth in the writ, and costs of
reference,” &c.

To the acceptance of the report, the defendants objected ;
contending, as matter of law, that the facts set forth in the
report constituted a defence to the action.

The presiding Judge overruled the objection and ordered
the report to be accepted ; to which the defendants excepted.

A. L. Simpson, for the defendants.
C. P. Stetson, for the plaintiff.

Kent, J.—The referee finds that the legal title to the
premises demanded is in the demandant. This fact is clear
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upon the case as stated in the report. He is, therefore, en-
titled to judgment, unless the defendant shows a better title,
or some legal reason why the legal title should not prevail.

The evidence offered by the defendant, it is to be assumed
in this hearing, establishes these facts, — that the convey-
ance to Abigail Hussey was made on the consideration of
payment by her husband, who was insolvent at the time,
and for the purpose of keeping the property out of the
reach of the creditors of the husband, and that these facts
were known by the demandant when he acquired the title
from the wife. '

These facts bring the case within the provisions of the
R. S.; ¢. 61, § 1, which declares that, in such a case, the.

- land “may be taken as the property of the husband to pay
his debts, contracted before such purchase.” The case fur-
ther shows that a creditor of the hushand did, subsequently,
levy on the land, so conveyed to the wife, as the property
of the husband, and that these defendants are in hblding
and claiming under that levy, by regular conveyances.

The question, in this case, is, — can the defendants resist
the legal title, or must they resort to a court of equity to
enforce their equitable rights ? '

It is a well established principle that an equitable estate
will not sustain a writ of entry. Crane v. Crane, 4 Gray,
823; Chapin v. U. Sociely, 8 Gray, 580.

But the defendants contend that, being in possession, they
cannot be dispossessed, even by the holder of the legal title,
in a suit at law, if the conveyance was in fraud of creditors
or the property is held under a resulting trust in favor of the
husband. The argument is, that although they might not
be able to maintain a writ of entry, they may defend against
one. But the question, as presented, is confined entirely to
the legal rights of the parties, and the plaintiff shows a legal
right. It is true that, in some cases, “ potior est conditio de-
Jendentis,” but that is where the plaintiff fails to establish
any legal right. However defective the title or claim of the
defendant, he cannot be ousted from his actual possession,
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unless the demandant shows a legal title to the premises.
But when he does show such title, the defendant cannot re-
gist it, unless he, on his part,‘shows a legal right to getain
it. Tt then becomes a question of the superiority of the ti-
tles at law, and we can see no such superjority in the defend-
ant’s title, simply because he is in possession, and is resist-
ing the plaintift’s claim. His advantage is, that he may rest
without offering any proof of his title or claim, until the
plaintiff has, at least, made out a prima facie title. But
when he is put upon his defence, by such proof, he must
overcome his adversary by establishing, on his part, a bet-
ter title or right. Howe v. Bishop, 3 Met., 28.

The defendants cite and rely upon the case of Goodwin
v. Hubbard, 15 Mass., 210. This case has been much ques-
tioned. (See notes on that case in Rand’s edition of Massa-
chusetts Reports.) It is not confirmed, but manifestly
questioned in Howe v. Bishop, above cited. It was decided
before the equity powers of the Court had been enlarged,
and was manifestly one of those cases, where the Court at-
tempts to do what appears to be right and justice, by ex-
panding the strict rules of common law in relation to real
actions beyond their true limits. It has never been con-
firmed, but often doubted and denied. It is opposed to the
whole current of authorities, and we have no doubt that,
when the question distinctly arises, it will be overruled.

The extent of an execution upon the real estate of a wife,
by a creditor of the husband, where the husband never had
~ any legal title to the premises, although the legal title is
held as a resulting trust for ‘his benefit, does not vest the
legal cstate in the creditor. Dockray v. Muson, 48 Maine,
178 ; Howe v. Bishop, 3 Met., 28.

The defendants further say, that, however this may be
at common law, by the express provision of the statute,
before recited, the creditor may acquire a legal title, in a
case like this, by a levy alone. The argument is, that this
being a case where the payment was made by the husband,
for the property conveyed to the wife, and the statute pro-
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viding that in such a case the land may be “taken,” as the
property of the husband to pay his prior debts, it may
be taken directly by a levy of an execution on the leghl es-
tate, which is thereby, withouf further proceedings, trans-
ferred to the creditor.

This would be so, where the title had once been in the hus-
band, and he had conveyed it, directly or indirectly, to his
wife, without a valuable consideration, in fraud of his cred-
itors. In such a case, and in similar cases, the title has
never legally passed from the debtor who held it, as against
creditors, and therefore it may be levied upon, as still in
the debtor. Howe v. Bishop, before cited.

But where the debto® never had any legal title, no legal
title can be acquired simply by a levy. The creditor, how-
ever, is not without, remeay. After such levy, a court of
equity will aid the creditor to obtain the title, or the property:
upon application. It will do this, after all legal measures
have been taken to obtain the legal title by levy. Webster v.
Clark, 25 Maine, 313; Dockray v. Mason, 48 Maine, 178,
and several other cases. It has been held, also, that, where
the legal title never was in the debtor, the judgment cred-
itor may reach and secure the property in equity, without
any levy on the premises. Corey v. Green, 51 Maine, 114.

The language of the statute is, that the land “may be -
taken as the property of her husband to pay his debts.”
How taken? The statute is silent as to the mode. If there
were no other mode than by alevy, it might be argued, with
great force, that the statute intended to give a certain and
effectual remedy, and that this being the only one provided
by law, however inconsistent with established principles in
reference to the transfer of legal titles, it must be made to
answer the end contemplated, or the object of the statute
would be entirely defeated. But there is a remedy in equity,
ample and practical. It was existing when the statute was
passed, and the Legislature must have had it in view in its
action. The statute, as it will be observed, does not de-
clare that it may be taken by levy on execution, as his pros

Vor. rim.
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perty. It simply deelares, as a principle of law, that it
may be taken to pay his debts by his creditor, leaving the
mode® and manner of taking to be determined by the exist-
ing law and practice. It ghve the right, but did not pre-
scribe any particular remedy or process by which the right
could be enforced.

This is the view taken of this statute by this Court, in
the recent case of Dockray v. Mason, 48 Maine, 178, and
we think it is correct.

If the defendants have equitable rights, they can be en-
forced by a bill in equity. Fuceptions overruled.

ArpLETON, C. J., CuUTTING, Dévxs and WavrtoN, JJ.,

" concurred.

SAMUEL VEAzIE versus CiTY OF BANGOR.

Where the plaintiff agreed in writing with the defendants, to keep certain
specified roads in good repair, for the term of three years, ‘to the accept-
ance and approval of the mayor and the joint standing committee on streets
and highways for the time being:”~— Held, ‘ -

1. That such ‘““acceptance and approval” was a condition precedent to any
right to.recover payment;

9. That the use of the roads by the public was no acceptance or waiver on
the part of the city; and

3. That the plaintiff cannot recover; either under a count on the special
contract, or on guantum merust, without procuring, or attempting to pro-
cure, such acceptance and approval. .

If there be any legal objection to the Court, it should be seasonably made;
and proceeding to trial without objection, if known, is a waiver of it.

O~ ExceprioNs from Nisi Prius, Kent, J., presiding.

ASSUMPSIT.

The action was before this Court in 1863. Vide 51 Maine,
509.

The writ contained a count upon the contract, and also a
quantum meruit. _ :
. Since the former trial, the plaintiff amended his count
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upon the contract, in accordance with the opinion of the
Court, as reported above. After the plaintiff’s testimony
was all in, there being no evidence that he ever procured
or attempted to procure an acceptance and approval of the
roads according to the contract, the presiding Judge, on
motion, ordered a nonsuit, and the plaintiff excepted.

Knowles & McCrillis, for the plaintiff.

- Rowe & A. L. Simpson, City Solicitor, for the defend-
ants.

Davis, J.—Upon the plaintiff’s evidence in this case a
nonsuit was ordered by the Court. It is suggested in argu-
ment that the Judge presiding at the trial was interested,
and was therefore incompetent to act. No question of that
kind appears to have been raised, by plea, or motion. If
there was any legal objection to the Court, it should have
been seasonably stated; and proceeding to a trial without
so doing, if it was known, was a waiver of it. Nothing is
before us except what appears by the bill of exceptions ;
and no question of competency or jurisdiction is therein
presented. :

In our former opinion authorities were cited sustaining
the position, that if a person wilfully or purposely neglects
or fails to perform a contract made by him, he cannot re-
cover anything for a partial performance. Nothing less
than an intention, in good faith, to perform it, according to
its terms, will enable him, in case of failure, to recover the
value of what he has done, deducting the damages caused
by any deviation on his part. Bonesteel v. City of New
York, 6 Bosworth, 550. This question has recently been
before the Supreme Court of the United States; and the
doctrine stated was there sustained. Dermott v. Jones, 2
" Wallace, 1.

The plaintiff agreed to keep certain specified roads in
good repair for the term of three years, “to the acceptance
and approval of the mayor and the joint standing committee



.

52 EASTERN DISTRICT, 1865.

3

Paine ». Dwinel.

on streets and highways for the time being.” This was a
substantive part of his contract. The mayor and committee
were not parties to the contract, but were persons agreed
upon by the parties to decide whether the roads had been
kept in good repair. Their acceptance and approval was a
stipulated condition precedent to any right to recover pay-
ment. The use of the roads by the public was no accept-
ance or waiver on the part of the city. The plaintiff having
never procured, nor attempted to procure, such acceptance
and approval, the nonsuit was properly ordered.
Exceptions overruled.

ArprETON, C. J., Currine, KEnt and Wavrron, JJ.,
concurred. :

TueoDoRE PAINE wversus Rurus DwiNEL & al.

An acceptance payable to order is primar facie evidence of payment of the
account for which it is given.

This may be rebutted.

As where the vendor of chattels ignorantly takes negotiable paper, not bind-
ing on all the vendees, for the price.

Ox Rerorr from Nisi Prius, CurrtiNGg, J., presiding.
The facts sufficiently appeag in the opinion.

Rowe, for the plaintiff.
J. A. Peters, for the defendant Dwinel.

ArpLETON, C. J.—On Oct. 24, 1862, the defendants in
the present suit entered into an agreement “to do business
for the term of one year from the date hereof, at Port Nor-
folk, under the name of E. S. Howe, and, to be jointly in-
terested in the profit and loss.”

One clause in said agreement was in these words : —*“ It is
distinctly understood and agreed that neither party shall
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sign, indorse or give any paper binding the other, without
the mutual consent of the other in writing. The said Dwi-
nel agrees to furnish lumber from time to time for the ben-
efit of the company, and said Howe is to guaranty all sales.
Said Howe is to collect and sell for cash or prompt pay,
. and to purchase from no source without his consent, save

Jrom Theodore Paine, of Bangor, such shingles as he may
need for retail trade.”

The defendant Howe, under the agreement between him
and his partner, purchased the shingles sued for in one of
the counts in the plaintifi’s writ, and gave the acceptances of
E. S. Howe for the same. This action is for the shingles
and the acceptances given by him therefor.

It is urged that the plaintiff cannot recover on the accept-
ances, because they were unauthorized by the agreement
between the parties. It is, however, unnecessary to deter-
mine whether this be so or not.

By the express terms of the agreement, Howe was au-
thorized to purchase shingles of the plaintiff on joint ac-.
count. The case finds the purchase was made within the
terms of this agreement. Dwinel was therefore bound there-
by and is liable for the amount.

An acceptance or note, payable to order, is prima facie
evidence of payment of the account for which it is given.
But this may be rebutted. Upon the sale of the shingles
sued for, both of the defendants were liable to the plaintiff
for their price. If the acceptances are to be deemed as pay-
ment therefor and not binding on Dwinel, as his counsel
contend, then the plaintiff w1ll have inadvertently lost, in
part, the security which he had when the shingles were sold.
Of this he was ignorant when he received the acceptances
in suit.

‘When negotiable paper is taken in ignorance of the facts,
or under a misapprehension of the rights of the parties, as
when the negotiable paper is not binding on all the parties
previously hable, the presumption of payment is rebutted.
French v. Price, 24 Pick., 13; Fowler v. Ludwig, 34
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Maine, 455. It may be otherwise where a creditor, with
full knowledge of all the facts, takes the security of a part
of his debtors. In Milledge v. Boston Iron Co., 5 Cush.,
158, it was held, when a party gave his promissory negotiable
note for a simple contract debt, that the legal presumption
was that such note was accepted in discharge of the pre-
existing debt, but this might be disproved by showing that
it was not the obligation of all the parties originally liable,
and that the party receiving the same was ignorant of such
fact. To the same effect is the case of Butts v. Dean, 2
Met., 76. The general doctrine is, that the taking of a
note is to be regarded as payment only when the security
of the creditor is not thereby impaired. In all cases, the
presumption of payment is liable to be rebutted. Page v.
Hubbard, Sprague, 335. These positions are fully affirmed
by this Court, in Kidder v. Knox, 48 Maine, 551.

It is unnecessary to consider the general liability of Dwi-
nel under his contract of co-partnership, or whether Howe,
in his purchases of the plaintiff, was specially limited to
cash. The shingles were bought in accordance with the ex-
press terms of the agreement entered into by these defend-
ants, and the plaintiff is entitled to recover their price.

Defendants defaulted.

CurriNg, Davis, Kent and WavrToN, JJ., concurred.

INgABITANTS OF HOWLAND versus INHABITANTS OF BURL-
INGTON.

By R. 8., c. 24, § 1, a married woman has the-settlement of her husband, if
he has any in the State.

‘Where a man, having his settlement in the defendant town, married a wife in
1844, and, in 1845, abandoned her and removed to Ohio, where he has since
remained; and, in 1846, the wife married another man by whom she had
several children, for whose support, as well as her own, this action was
brought by the town in which, after the second marriage, the parties with
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their children resided seven consecutive years; and, in 1849, the former
husband obtained a divorce in Ohio ; — Held,

1. That the former marriage established the settlement of the pauper
mother in the defendant town;

2. That the second marriage being void, her settlement remained unchang-
ed thereby; )

3. That, notwithstanding the abandonment, she could neither by marriage
or residence acquire a new settlement, while her former marriage relations
remained unaltered;

4. That the children being illegitimate, had the settlement of their mother
at the time of their birth: and
5. That the divorce would not affect the wife’s previous settlement.

Where a wife married a second husband after being deserted by a former,
who subsequently abtained a divorce, this.Court will ndt presume that there
was a remarriage of the second husband and wife, after the divorce of the
former, in the absence of proof of knowledge of the divorce on their part,
especially when all of the events are of recent date. '

O~ Rerorr from Nisi Prius, Curring, J., presiding.
AssumpsiT for supplies furnished mother and children.
The facts appear in the opinion.

» McCrillis, for the plaintiffs. »
J. A. Peters, for the defendants. : .

If the woman was not legally married in the second at-
tempt, then she gained a settlement in her own right by five
years residence in Howland.

The general doctrine that a married woman can gain no
settlement, during coverture, where the husband gains none,
is founded on a presumption that the one actually belongs
where the other is living; that such place is the Aome of
both. - But, in this case, the presumption is overcome.
There was a complete actual separation, and the home of
the one was not the home of the other.

It is also held that minor children cannot have a settle-
ment distinet from the father. Hullowell v. Gardiner, 1
Maine, 93. But this is rather the statement of a presump-
tion that a child belongs where the parent does.

But a father can sever the parental tie so that a minor
child" can acquire a separate residence. And why cannot,
upon the same principle, the marital tie be severed by an
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abandonment, so as to allow a wife to acquire an indepen-
dent scttlement ?

A husband can acquire a residence in a place where his
wife does not unite with him. 11 Maine, 190, and cases
ecited. ' . ,
At common law an abandonment of a married woman by -

a husband, removing from the State, restores her to many
rights, duties and oblmatlons of a feme sole. 4 Met., 478.
But, if his abandonment would not leave her to acquire a
new settlement, then it is because an abandonment in fact
is not one in law; and, in such case, her pesidence would
be his, and thereby a settlement was acquired.

The residence of the wife is evidence of the domicil of
the husband. 11 Maine, 190; 13 Maine, 225.

There are cases where it has been decided that a woman
cannot control the domicil of a husband, when he has aban-
doned her, and lives apart from her, ¢n this Stute. But how
is it when the deserting party lives out of the State? Ng
question thereby arises of two residences here. Must he
not be considered as having some domicil here? Is not that
where his legal wife may be? Is not al/ the domicil he has
here; is not suck as he has, in the town where his wife
lives?

It would seem inconsistent that she cannot acquire a resi-
dence in his absence, either for herself or for him. If he
cannot be separated from her, nor she from him, and he has
no residence in this State independent of her, then it must,
in the eye of the law, be with her; and, while ste lived in
Howland Ze lived there. He was nowhere else in this State.

It may be doubted if the divorce in Ohio was a good di-

- vorce here, the cause not existing there. In such case her
residence would still longer be his in Howland.

But, having been married to Kimball, the moment her
first husband became diverced the second marriage became
a valid one.

Marriages are usually consummated after formal ceremo-
nies of contract. This was celebrated and consummated
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before. 1t would be public policy to uphold the second
marriage, after the impediment of the first marriage has
been removed.  This construction would defeat the plain-
tiffs’ claim. This is like the case of a woman who married
upon information that her husband is dead, who was not
dead at the date of the second marriage, but dies soon after,
-making her marriage good.

But, if this is not so, then arises the questlon whether,
upon the divorce in 1849, she was not remitted back to the
residence which she had in Lowell, at the time of her first
marrlao'e The statute reads, “a married woman has the
settlement of her husband.” But she can na longer have it
after he ceases to be her husband. The relation upon which
the settlement subsists has been destroyed. The effect of a
divorce is to dissolve the marital tie and all its consequences.
During the marriage relation she has his settlement, be-
cause “they are one in law, and he is that one,” her own
settlement is in abeyance. A “married” woman has, &c.
But she is not married to him.

Upon the point, that the second marriage was good from
the divorce and dissolution of the first one, there are some
analogies and authorities.

A second marriage in New York, by a woman whose hus-
band has been absent and unheard of for five years, is not
legal, although it is purged of the crime of bigamy, under
their statute. Fenton v. Reed, 4 Johns., 52. But, from a
continued cohabitation, after the death of the former hus-
band, a subsequent marriage may be inferred. Same case,
- 4 Johns., 52; Jackson v. Claw, 18 Johns., 346 ; Rose v.
Clark, 8 Paige, 574. + And this though no formal ceremony
or regular solemnization. Hyde v. Hyde, 3 Bradford, 509 ;
N. Y Surrocrate Court, Abbott’s N. Y. Digest, vol. 3, p.
772, item 32, under title of marriage; Hicks v. Cochran, 4
Edw. Ch., 107; 11 U. S. Dig., 260, article on item 106.

A second marriage is void during the lifetime of a first
husband. " Kenley v.. Kenley, 2 Yeates, 207; 2 U. S. Dig.,
p. 510, item 353.

VoL. 1nr. 8
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Where a person marries under the age of consent, at com-
mon law, the marriage is void, but valid, by cohabitation
continued after that age. 2 Kent’s Com., 78.

~ In all civil cases, (save erim. con.,) marriage may be in-

ferred from circumstances. Cohabitation is enough. Be-
lieving themselves man and wife, and living as such, may
be sufficient. Zaylor v. Robinson, 29 Maine, 323.

In this case, Kimball and Mrs. Neal were openly married ;
have ever since cohabited together ; have numerous chil-
dren; this day believe that they are lawfully married ; and,
80 notorious has been this cohabitation, that Howland once
paid a pauper bill on their account, without even knowing
that she had another husband.

But, further, if their children are illegitimates of Mrs.
Neal, they follow her own settlement and not her husband’s.
That is, such settlement as she has and did have, and would
have, if there was no relation of husband and wife; other-
wise they are thrown virtually on the husband’s settlement.
And especially should this be so as far as concerns the chil-
dren born after the divorce.

But may not all these children be the legitimate children
of the second husband, Kimball? Ave they not “acknowl-
edged” and “adopted” into the father’s family? See § 3,
c. 75, R. S.

ArrreroN, C. J.—This suit is for supplies furnished
Mary Jane Neal, alias Kimball, and her minor children.

1t is admitted that the pauper mother, in 1844, married
David B. Ngal, who had his settlement in the defendant
town. By this marriage the wife, by the express provisions
of R. S., c. 24, § 1, acquired the settlement of her husband.
This settlement remains until a new one is gained.

In 1845, Neal deserted his wife and removed fo Ohio,

where he has since remained.. In 1846, Mrs. Neal married

one Abram T. Kimball, by whom she had the children for
whose support, as well as her own, this action is Lrought.
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“After their marriage, Kimball and wife resided for more than
seven years in the plaintiff town.

The secopd marriage being illegal and void, the settlement
of the mother remained unchanged thereby. It still con-
tinued that of her first and legal husband. Notwithstanding
his abandonment, his wife could neither by marriage nor by
residence acquire a new settlement, while those relations
remainéd unaltered.  Pitt-ton v. Wiscasset, 4 Greenl., 293 ;
Augusta v. Kingfield, 36 Maine, 235.

The children, being illegitimate, “have the settlement of
their mother at the time of birth.” R. S., c. 24, § 1.

In 1849, Neal obtained a divorce from his wife, on the
ground of adultery with Kimball. This divorce was grant-
ed in Ohio, of which State he was a resident. But this
would not affect the wife’s previous settlement.

It is insisted that, after this divorce of Neal, it may be
presumed that a new marriage has taken place and, conse-
quently, that the children of the pauper mother, born since
the divorce, are legitimate.

+ It does not appear that Kimball, or his so called wife, were
aware of the divorce obtained by Neal. If not, no reason
would exist for a second performance of the marriage cere-
mony. The parties had been once married, and a repetition
could not reasonably be presumed without proof of knowl-
edge on their part of the fact of a divorce, which alone
would lead to such second marriage.. Without such knowl-
edge, a sccoud marriage would not be more likely to take
place at one time than another—after than before the di-
vorce. The paupers are residents of the county. The facts
are recent. The fact of a second marriage is easily suscep-
tihle of proof. The parties to it are readily accessible.
The fact is important for the defence. The entire absence
of any evidence tending to show a second miarriage, or of a
knowledge on the part of Kimball and his, so called, wife, of
the facts which would induce such marriage, are no slight
proofs of its non-existence. The original cohabitation is
shown to have had an illicit origin. No proof is offered to



60 EASTERN DISTRICT, 1865.

Hall ». Inhabitants of Clifton.

show that a cohabitation, unlawful at its commencement, has
ceased to be so. After a long lapse of time and the death
‘of witnesses, courts from necessity may indulge ip presump-
tions. But it would hardly be deemed reasonable to resort
to presumption when the events to be proved are of recent
occurrence, and the witnesses, by whom.the truth could be
established, are present in Court, or, if not present, when by
reasonable diligence their presence could be obtained, and
the facts be ascertained by the simple and obvious process
of asking for them. - Defendants defuulted.

Curring, Davis, Kent and WarToN, JJ., concurred.

James G. HaLL versus INHABITANTS OF CLIFTON.

By R. 8., c. 24, § 32, towns are to pay expenses necessarily incurred for the
relief of paupers, by an inhabitant not liable for their support, after notice
and request to the overseers, until provision is made for them. ’

By § 9, the father- and mother, grandfather and grandmother, children and
grandchildren, by consanguinity, living within the State, and of sufficient
ability, are to support persons chargeable in proportion to their respective
ability. :

A grandfather not of sufficient ability to support his grandchild, in whole or
in part, stands in the same position as other inhabitants of the town in
which he resides.

If otherwise within § 32, he may recover of the town for the expenses neces-
sarily incurred in relieving his grandchild; and, if he has-hired him kept,
the expenses actually paid out.

If of sufficient ability to contribute partial support, he can recover only that
part of the support which he cannot supply.

O~ Exceprions from Nis¢ Prius, Kext, J., presiding.

AssuMpsiT for supplies furnished a pauper of the defend-
ant town by an inhabitant thereof.

The alleged pauper was a grandchild of the plaintiff, about
four years of age, residing with him.

The pauper’s father was dead, and the plaintiff hired the
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pauper to be kept by the pauper’s mother, who was remar-
‘ried and lived in another place. A portion of the sum sued
for included the expense paid the mother.

The .defendants contended, that the plaintiff could not
maintain this action, because he was a person liable for said
child’s support by virtue of R. S., c. 24, § 9, whether he
was of sufficient ability to support the child or not; but, if
he could maintain it, he could not recover for hiring him
kept by his mother.

The presiding Judge instructed the jury, that the grand-
father ‘might maintain the action if they were satlsﬁed he’
was not of sufficient ability within § 9; that, if he was of
sufficient ability to contribute partially only, he could recover
only for that part of the support which they found he had not
sufficient ability to supply ; and that he might recover for |
the amount actually paid his mother, if he was entitled to
recover otherwise.

The verdict was for the plalntlﬁ' and the defendants ex-
cepted.

J. A. Peters, for the defendants.
Mace, for the plaintiff.

ArrrLETON, C. J.—By R. S., c. 24, § 32, “towns are to
pay expenses necessarily incurred for the relief of paupers
by an inhabitant nof l{able for their support, after notice
and request to the overseers, until provision is made for
them.”

By § 9, “the father and mother, grandfather and grand-
mother, children and grandchildren, by consanguinity, liv-
ing within the State and of sufficient ability, are to support
persons chargeable, in proportion to their respective ability.”

The plaintiff is an inhabitant of the defendant town, and
grandfather of the pauper whom he relieved. If of suffi-
cient ability he would be liable in whole or in part for the
support of his grandchild. If not, but in all other respects
within the provisions of § 32, he may well maintain this
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action notwithstanding his relationship. It could never have
been the intention of ‘the Legislature to prevent kindred
from aiding each other; nor, if they were not of sufficient
ability, to prohibit their recovering for such supplies as they
might furnish.

If not of sufficient ability, they stand in the same p051-~
‘tion as other inhabitants of the town in -which they reside.
If, being of sufficient ability, they furnish aid to those whom
they are bound in law to support, and seek to recover com--
pensation for the same, such facts will constitute a good de-
‘fence in whole or in part.

Whether there was fraud or collusion on the part of the
plaintiff was a question for the jury. As there has been
no motion for a new trial, their decision is final.

Exceptions overruled.

Curring, Davis, KeNt and WavLroN, JJ., concurred.

Josnua DowNES, JR., versus MicHAEL REILY.

In an action of debt aga.inst the surety of a bond given by the principal to
Y y p
procure his release from arrest on mesne process, under R. S., ¢. 113,
§ 16, evidence of the insolvency of the principal is admissible.

Such bond is a ¢ civil obligation,” within R. S., c. 77, § 8, clause 2.

O~ Exceprions from Nisi Prius, AepLETON, C. J., pre-
siding.

Desr.

The case was referred, under the statute, to the presiding
Judge, with right to except.

The presiding Judge admitted evidence of the insolvency
of the principal and rendered Jud(rment for nommal dam-
ages, and plaintiff’ excepted.
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The facts appear in the opinion.
Mace, for the plaintiff.
Sanborn, for the defendant.

Kent, J.—The facts i this case are, that the bond in
suit was given for the release of Cates, the principal, from
arrest on mesne process, as authorized by § 16, ¢. 113, R.
S. Judgment for debt and cost was obtained, but there
was no attempt on the part of the debtor to make a disclos-
ure, at any time. The plaintiff is clearly entitled to judg-
ment. The presiding Judge, to whom the case was referred,
allowed evidence to be given of the insolvency of Cates,
and thereupon gave judgment for one cent damages. To
the ruling, admitting the evidence, the plaintiff excepts.

Is this one of the bonds trom .the penalty of which this
Court can give relief under . 77, § 82 It is a “civil con-
tract and obligation ;” and there is no statute provision re-
quiring a judgment in such a bond to be for a specified
sum. There is such a requirement in actions on bonds
given on execution, and in which it appears that the debtor
has failed to fulfil the conditions. The judgment, in those
cases, must be for the amount of the execution and certain
fees and interest. ¢. 113, § 38. 1In such cases there is no
chancery power in this Court, unless the case is brought
within § 48, which authorizes the Court or jury to assess
only the actual damage, if the oath has been taken before
competent magistrates, although there may have been irreg-
ularities and deficiencies in some of the proceedings.

It is not contended that this case comes within the pro-
visions of § 48, It clearly does not. Neither does it come
within § 38, for it is not “such Jond” as is therein specifgd.
It stands, then, as a bond given with conditions, that the prin-
cipal debtor shall do certain acts within a specified time.
He has failed to do them. There is no provision in the stat-
ute which fixes any certain judgment, if he fails to do them.
The case therefore stands within the general provision giv-
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ing power to this Court “to relieve from forfeiture, in civil
contracts and ohligations.”

It has been so held in numerous cases in this State.
Goodwin v. Huntinglon, 17 Maine, 74 Wilson v. Gilles,
15 Maine, 55; Burbank v. Berry, 22 Maine, 483, in which
the Court consider-the effect of #he prov1smn i the statute,
that like proceedings shall be had, and like consequences
shall result therefrom as prov1ded in case of a debtor after
arrest on execution. The words in the Revised Statutes of
1857, “as in désclosures on bonds given on execution,” are

_still more definite. § 17, c. 113; Waldron v. Berry, 22
Maine, 486 ; Sargent v. Pomroy, 33 Maine, 888.

Woodward v. Herbert, 24 Maine, 362. In this case the
Court recognizes the distinction between a bond on execu-
tion and one on mesne process. Of the latter it is said,
that “it only obliges the surety to cause the principal to do
a personal act, and, in-case of failure, to make compensation
in damages, wholly unliquidated and incapable of estima-
tion before the effect produced by the failure of perform-
ance of the personal act can be perceived.”

Whether any further provisions are required to give a
creditor a practically effective right to compel a disclosure,
after a bord is given on mesne process, is for the Legisla-
ture to determine. Exceptions overruled.

ArpLETON, C. J., CUTTING, DAVI§ and WartoN, JJ.,
concurred.
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. B

Isasac M. Brace & al. versus GEORGE A. PIERCE.

By R. S., c. 90, § 20, if any person, to whom a sum of money is tendered to re-
deem mortgaged lands; receive a larger sum than he is entitled to retain,
he shall refund the excess.

An agreement or accord which is to operate as a satisfaction of an existing
liability, must, before it can have that effect, be fully executed.

It is merely ezecutory, so long as by its terms something remains to be done
in the future.

Ox Reporr from Nisi Prius, APPLETON, C. J., presiding.

ASSUMPSIT, to recover back excess of money tendered on
a mortgage debt more than was due.

The plaintiff offered to prove that, on August 10, 1856,
plaintiff Bragg took a deed of an undivided parcel of real
estate from Waldo T. Pierce, and gave back his mortgage to
secure two notes, one for $586, on 15 months; and one for
$600, on 27 months, payable to said Pierce or order, and dat-
ed April 10, 1856 ; that Pierce urged as an inducement, that,
if Brage would make the purchase, the advance payment of
$1000 should be used to take up piior paper on which Bragg
was liable, and that he would offset and take in payment of
the mortgage notes given, any demands which said Bragg
could buy against him, alleging that he could probably pur-
chase at a discount ; that, relying on this, the conveyance was
made ; that Bragg got the $1000 of .the other plaintiff, to
make the advance payment, with the knowledge and acqui-
escence of Pierce, that he would be interested in a half pur-
chase ; that the $600 note was negotiated before maturity, to
a bona fide holder, by Pierce, and Bragg paid it to the hold-
er; that, in the summer or fall of 1857, Bragg having an op-
portinity to buy, at a discount, a demand of Charles Buck,
against said Pierce, he named it to said Pierce, who assented
to the purchase and promised that the note should be paid by
an equal amount to be indorsed on said demand ; that, after
Bragg had made the purchase, relying on the agreement, he

Vor. rur. 9

con R
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. went to said Pierce with the demand, and requested the

-arrangement agreed upbn to be made and the note given up ;

that Pierce said ke would do so, but deferred doing it then,

because of sickness ; that the note and mortgage were in said

Pierce’s hands till after the maturity of the note; that, after

that, and after the interview before named, the note was

negotiated by said Pierce to the defendant as collateral to

an antecedent debt; that Pierce died, and his administrator,

* on April 23, 1860, assigned said mortgage to said defend-

ant; that said defendant had commenced a foreelosure of

the same, which was about expiring ; that plaintiffs demand-

ed a release of defendant, and tendered one to be sjgned,

' which was refused; that plaintiffs then demanded an ac-

. count, which defendant seasonably rendered on July 21,

1864, claiming amount of said note and no more, to wit,

$879; that, on August 19, 1864, the plaintiffs tendered the

defendant $883,50, with notice that the same was done un-

der protest and belief ‘that nothing was due or collectable ;

that it was tendered only to redeem the mortgage and save

the risk of a forfeiture ; that plaintiffs would sue to recover

back whatever sum he should receive; reciting to the de-

fendant, substantially, the facts as herein before set forth,

and told him, under such circumstances, he could, at his

peril, take what he pleased. Defendant replied, that he

should take all that was offered, and took the $883,50, and,
afterward, gave up the note and discharged the mortgage.

The defendant, without admitting the correctness of the
plaintiffs’ statement, objected to.the evidence and contended
that the facts offered would not support the action..

The parties thereupon agreed that, if proof of these facts
would not entitle the plaintiffs to maintain the action, a non-
suit was to be entered; otherwise the action to stand for
trial.

J. A. Peters, for the plaintiffs.
A. W. Paine, for the defendant.
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WartoN, J.—The Revised Statutes of 1857, (chap. 90,
sect. 20,) provide that, if any person to whom a sum of
money is tendered to redeem mortgaged lands, receives a
larger sum than he is entitled to retain, he shall refund the
excess. The plaintiffs tendered to the defendant a sum of
money to redeem certain mortgaged lands, protesting at the
time that nothing was due, and notifying the defendant that
the tender was made to save the risk of a forfeiture, and
that an action would be commenced to recover back what-
ever sum he should receive, and that he could take at his
peril so much of the sum tendered as he pleased. The sum
tendered was $883,50, and the defendant took the whole of
it. This action is to recover back this money, in whole or
in part, upon the ground that nothing was due upon the
mortgage ; or, if anything was due, that the defendant took
more than he is entitled to retain.

The case is this : — The plaintiffs offer to prove that one
'W. T. Pierce, the then owner of the note, to secure which,
the mortgage was given, promised one of the plaintiffs,
(Bragg,) that if he would purchase a certain demand against
him, the note should be paid by an equal amount to be in-
dorsed on the demand, and that Bragg, relying upon this
promise, purchased the demand, and requested Pierce to have
the indorsement made and the note given up; that Pierce
said he would do so at some future time, but declined to do
it then because he was sick ; that Pierce afterwards, in vio-
lation of his promise, negotiated the note to the defendant,
it then being over due. The plaintiffs claim that the agree-
ment between Pierce and Bragg, and what was done in pur-
suance of it, was a payment or satisfaction of the note,—
not an accord executory, but an accord eweculed; and the
question is whether this view of such an agreement is cor-
rect. We think it is not. . :
- The law is well settled, that an agreement or accord which
is to operate as a satisfaction of an existing liability, must,
before it can have that effect, be fully executed. If it is
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merely executory, (which it must be, so long as by the
terms of the agreement something remains to be done in the
future,) it will not be sufficient. Cushing v. Wyman, 44
Maine, 121, and authorities there cited.

The agreement between Pierce and Bragg was never fully

executed. The note was not surrendered by Pierce, nor

was the amount due upon it indorsed upon the demand pur-
chased by Bragg. DBoth demands remained in full force,
and in the possession of each party, neither being cancelled
in whole or in part by the other. The note being transferred
to the defendant before the agreement for an accord and sat-
isfaction was fully executed, (no notice to him of the agree-
ment being shown) he was entitled to receive and retain the
amount due upon it.

But the plaintiffs claim that, if the note was not satisfied,

the defendant took a larger sum than was due upon it, and
that they are entitled to recover back this exccss, if no
more. - The note was for $586, and was dated April 10,
1856, Interest from that date to Aug. 19, 1864, when the
tender was made and accepted, would amount to $293,88;
which sum added to the principal would make the whole
~ amount due, $879,88. The defendant took $883,50, and
therefore has an excess in his hands of $3,62, which, by vir-
tue of the statute already referred to, the plaintiffs are enti-
tled to recover,—a sum in itself insignificant, but of some
importance in its influence upon the question of costs. The
action therefore must stand for trial. -

* Action to stand for trial.

ArprrETON, C. J., CurriNg, KENT and Danrorth, JJ.,
concurred.

Barrows and TapLEY, JJ., concurred in. the result and
expressed their views in the following opinion drawn by

TapLey, J. —I concur in so much of the opinion as con-
cludes in ordering the action to stand for trial. The case,

v
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as now presented, I regard as exhibiting streng equitable
claims, and one which ought to be sustained if it can be
upon legal grounds. The proof offered, we must consider
actually existing; if true, it exhibits on the part of Waldo
T. Pierce gross fraud upon this plaintiff, and such as finds
no support in courts of law or equity.

The case finds that the note and mortgage were in the
hands of Waldo T. Pierce * till after it was due,” and was
then negotiated to the defendant, not in the usual course of
trade, but as collateral security. :

The defendant, then, can stand in no better position than
Waldo T. Pierce would, if he was living and a party to
the suit.

Waldo T. Pierce agrees with Bragg, as an inducement
to him to enter into the purchase, “¢'at ke would offset and
take in payment of the mortgage noles given, any demands
which Bragg could buy against him.” Bragg found an
opportunity to purchase a demand and went and named it
to Pierce, *“ who assented to the purchase, and promised,
that the notes should be paid by an equal amount to be in-
dorsed on said demand.” In pursuance of this arrangement
Bragg made the purchase, and brought the demand and ten-
dered it to Pierce. This, as between Bragg and Pierce,
operated as a payment to the amount of the demand pur-
chased, and, in a suit between them, would have been so
treated.

Payment was in no wise dependent upon the indorsement
of the payment, upon the note, nor upon the surrender of
the note. S

Neither the indorsement or the surrender. makes the pay-
ment. They are the mere evidence of payment.

The indorsement or surrender, if made, are made because
a payment kas already taken place. When Bragg paid for
- the demand he did it in pursuance of the assent and direc-
tion of Pierce; that direction was to buy the demand, and
“the note should be paid by an equal amount.” The parties’
then agreed to the application. This proceeding relates to
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a particular demand and stands upon the agreement made
with reference to that, which is substantially, * purchase
the demand and the notes shall be pa'id by an equal amount.”

If this were not suflicient, it appears to me there has been
a clear and distinct recognition of it as a payment subse-
quent to its purchase.

Bragg having purchased the demand in accordance with
this agreement goes with it to Pierce and requests the note
to be given up. Pierce does not deny-it is a payment, but
dlstmctly recognizes it as such, by saying he will give up
the note, but defers doing it then on account of his illness.
He deferred giving up tlze note, not deferred allowing it as
payment. This he distinetly allowed by saying he would
give up the note. There was no dispute or difference of
opinion between the parties as to the effect of that purchase
onthe note. Both seem to have understood it as a pay-
ment of so much. Whether its amount was sufficient to
extinguish the note, might have required calculation, which,
on account of the illness of Pierce, was deferred.

Here was a distinct application of payment by Bragg,
and assent and recognition by Pierce, and neither could
change it afterward without the consent of the other, and, if
Waldo T. Pierce had brought an-action upon his note, upon
the facts here reported, there is no principle of law or equi-
ty, that would have allowed him to avoid this payment,
made by his express assent and procurement. It should be
borne in mind that it was all done at his suggestion, and by
his procurement. This plaintiff would not have parted with
his property but upon the condition it should operate as
payment. In giving construction to the proceedings, if they

“are of doubtful import, such construction should be given

as best comports with justice to both parties, if it can con-
sistently be done. As before remarked, this defendant can
stand in no better position than his assignor, having taken
the note when overdue.

The case is one proper to be submitted to a jury under-
proper instructions, and, should the evidence appear as here
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presented, they would be authorized to find a payment,
equal in amount to the demand purchased under the second
agreement, and tendered immediately after its purchase in
fulfillment of the agreement.

WEBSTER TrREAT, Administrator of Robert Treat, versus
Warpo T. Pierce.

The unauthorized signing and publishing of a notice of foreclosure, cannot,
by a subsequent ratification by the mortgagee, be rendered operative from
the time; of its first publication. ‘

When the first publication of a notice is invalid, the foreclosure is void.

By R. 8., c. 90, § 7, a mortgagee may declare on his own seizen,sin a writ of T
entry, without naming the mortgage ; and in all cases, where the tenant is
not the mortgagee or a person claiming under him, judgment may be en-
tered as at common law, unless the plaintiff consents to the entry of a con-
ditional judgment. .

If it appears on default, demurrer, verdict or otherwise, that the plaintiff is
entitled to possession for breach of the condition of the mortgage, the
Court shall, on motion of either party, and not otherwise, award the condi-
tional judgment. }

If neither party desires such judgment, then the plainti'ff may have judg-
ment for possession on his own seizin, as at common law.

Possession may be restored after redemption under 2 bill in equity.

If judgment be given as on mortgage, no judgment for mesne profits can be
rendered.

Aliter, if judgment be rendered as at common law.

‘When a mortgagee, in possession of a part only of the premises mortgaged,
declares on his own seizin of the remainder, in a writ of entry against the
mortgager, without naming the mortgage or claiming a judgment as on
mortgage ; and the defendant moves that the plaintiff be restricted to such
judgment, the former cannot object that such action was an attempt to
foreclose a part only of the premises mortgaged.

It seems that if a conditional judgment be rendered in such action, the de-
fendant must pay the whole mortgage in order to redeem.

‘O~ Report from Nisi Prius, AppLETON, C. J., presiding.
‘WgriT oF ENTRY. .
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This action was brought to recover a store and lot in
Bangor. Writ was dated March 2, 1864.

The general issue was pleaded with brief statement, that

if judgment shall be rendered for the plaintiff it should be
as of mortgage only.
_ The plaintiff put in a mortgage deed from W. T. & H.
Pierce to Robert Treat, the plaintiff’s intestate, dated Oct.
8, 1852, and recorded October 21, 1852, which mortgage
described threé-quarters undivided of four lots of land, one
of which alone was demanded in this suit, all adjoining each
other and forming one estate; the note thereby secured; ’
and a record copy of a notice of foreclosure, signed *“Rob-
ert Treat, by John A. Peters, Attorney;” and of the cer-
tificate of publication in the  Bangor Jeflersonian,” a public
newspaper, printed in Bangor, declaring that said notice
was pubbished three weeks successively in said paper, to
wit, in the issues of Dec. 7, 14, and 21, 1858.

No question was raised as to the form of notice or certifi-
cate.

It was admitted that the plaintiff was administrator of the
estate of said mortgagee ; that administration of said estate
was not closed; that the estate was possessed of personal
estate, beside *said mortgage, sufficient to pay all debts
and expenses of administration; that the mortgage was not
necessary for that purpose; and that the plaintiff was in
possession of all the mortgaged premises, except the part
demanded.

" The defendant put in a deed from Robert Treat to said

W. T. & H. Pierce, of the same premises as are iucluded
in said mortgage, and of same date, recorded Dec. 15, 1852 ;
also a deed from H. Pierce, ore of said grantees, to the de-
fendant, of all his interest in the premises mortgaged, dated
Feb. 6, 1856, and recorded Feb. 8, 1856.

Juhn A. Peters, called by the tenant, testified—he was
the attorney of Peters & Co., of Boston, who had an inter-

“est in the right of redemption, and expected to purchase

the mortgage, and thereupon desired to have a foreclosure

L]
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commence ; that he sent word, or wrote to Treat, asking
authority to foreclose the mortgage, but received no reply ;
that thereupon he wrote the notice end had it published,
charging the expenses to his clients ; that, some months after-
wards, Treat called at witness’ office and egpressed his satis-
faction in what he had done in foreclbsing the mortgage ;
that he never before had anything to do for said I'reat, as
his attorney ; that he did not know him before that time ;
and that he had not then and never had the possession of
the mortgage or the note secured thereby. It also appeared
that Robert Treat died Oct., 1859, leaving six children, all
of whom were alive and of age at the commencement of this
suit.

The plaintiff claimed mesne profits of the estate.

The whole case was submitted to the full Court who were
to render such judgment as the legal rights of the parties
require. ‘

N. H. Hubbard and Rowe, for the plaintiff.
A. W. Paine, for the defendant.

KexTt, J.—The principal question presented by the par-
ties is, whether the inortgage given to the demandant’s intes-
tate Mas been legally foreclosed. The case shows that a
notice, sufficient in form, was published agd recorded in Dec.,
1858, as authorized by statute. This notice was sigued “Rob-
ert Treat, by John A. Peters, Attorney.” Mr. Peters was
not at that time the attorney of Mr. Treat. He had sent
word or had written to him asking for authority to foreclose,
but had received no reply. Mr. Peters was acting for an-
other party, who had an interest in the right of redemption.
Sometime afterward, Treat called at Mr. Peters’ office and
expressed his satisfaction in what had been done in foreclos-
ing the mortgage. :

It is clear that, without the subsequent assent or ratifica-
tion, the notice would not have been sufficient to foreclose
the mortgage. Did this subsequent assent render it good

Vor. L. 10
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and effectual as the act of the mortgagee? It must be his
act, as the’statute gives this form of foreclosure to a party
who, in the exercise of his own judgment, determines that
he does not desire to take and hold possession of the prem-
ises pending thd®time of redemption. R. S., e. 90, § 5.
The holder of the mortgage must determine in the first place
that he will foreclose, and, in the second place, the mode,
whether by entry, publication, or by suit, to obtain actual
possession. No third party can, without authority, deter-
mine these questions for him, and thereupon proceed to
foreclose in any form, in his name. Mere silence on his
part would not be a ratification of such proce'edings by a
. stranger, because the law would not presume an assent on
his part to acts which he might or might not deem advanta-
geous or “desirable” to have done. Story on Agency,
§§ 245, 258. '

‘But in this case, sometime after the publication of the
notice and the recording of the same, the mortgagee “ex-
pressed his satisfaction in what he (Peters) had done in
foreclosing the mortgage.” Assuming that this was a suf-
ficient recognition and ratification of his acts in signing the
notice and the publication and recordiilg, the question is,
whether the foreclosure became perfected at the end of
three years. r

This mode of foreclosure is one given by statute and rests
for its validity on the statute alone. In the foreclosure
other parties are directly interested. By § 6, if the mort-
gager, or those claiming under him, do not redeem within
three years next after the first publication, the right of re-
demption is forever foreclosed. The time for redemption
being thus fixed, to commence from the date of the first
publication, the notice must, to be effectual, be binding on
all parties at and from that time. If, therefore, a subse-
quent ratificatioy can be made effectual, it must relate back
to, and be operative from the date of publication. There
cannot be any time when the notice is not legally binding
on all parties. It cannot be conditional or uncertain, de-
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pending upon contingencies. Otherwise a mortgagee ¥ who
had ascertained that an unauthorized person had assumed to
act for him, mwht lie by, until the last day of the three
years, and' then ratlfy or not, as his will or wishes might
dictate. If the three years would only commence at the
date of the assent, then the foreclosure would be kept open
six years instead of three. There may be cases where the
mortgager, or those clalmmv under him, would be desirous
to have the mortgage foreclosed and the property thus taken
-in payment of the debt, for which it was. security. They
have a right to regard the published notice as conclusive as
‘to time, as the statute makes it. Was this notice, when
published and for sometime after, binding and effectual?
It is admitted that it was not, until the subsequent assent.
If no such assent had been given, it is not pretended that
the foreclosure would have been perfected at the end of
three years. There was a time, between the publication
and the assent, when it was inoperative, unless the subse-
quent ratification can be held to relate back and take effect
from the first publication. And this is the question on which
- the case depends.

The general principle is well settled that, where no rights
of third parties are in question, a party may ratify the
unauthorized act of another, and such ratification may re-
late back to the time of the act. But this is not generally
so, when third parties are interested.

The precise question here is, whether the unauthorized
publication of notice of foreclosure can be made good and
operative from its date, by a subsequent assent. It is not
a case of contract between parties but an attempt to enforce
a legal right by a proceeding partaking of the nature of a
Judlcml ploceedln requiring certain public acts, and a re-
cord thereof in the public registry. The rights and interests
of other parties are involved. The date of the first publi-
cation is the essential thing to determine the future rights
of all interested. In Clark v. Peabody, 22 Maine, 500,
it was held that the ratification, by the payee of a note, of an
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indor’sement thereof, made by one assuming to act as his
agent, without authority from him, can operate only as an
indorsement made at the time of the ratification. The in-
dorsement in that case was made before suit, but the rat-
ification was after the commencement of the suit. The
Court held that, * when a certain thing must be done by one
having power to do it, as a pre-requisite to constitute a li-
ability of a party who had no agency in the act, the ratifica-
tion of the performance thereof, by one unauthorized, can-
not create a liability where none existed before.”

A subsequent assent does not relate back so as' to preju-
dice a party whose conduct has been guided by the trans-
action as it actually occurred. Fiske v. Holmes, 41 Maine,
441.

The distinction is, that where an act is beneficial to the
principal and does not create a right to have some other act
or duty performed by a third person, but amounts simply to
the assertion of a right on the part of the principal, the
subsequent ratification will relate back to the time of the act.
But if such act would, if authorized, create a right or duty
to have some act done by a third party, the subsequent ratifi- -
cation or adoption of the unauthorized act by the principal,
will not give validity to it so as to bind such third party to
the consequences. A variety of cases illustrating this doc-
trine may be found in the books. If a lease may be deter-
mined by six months notice, such notice given by an unau-
thorized person will not be effectual, although subsequently -
ratified. Baron v. Denman, 2 Exchr. Reports, 167.

A notice to quit must be such that the tenant may safely act
on it at the time of receiving it, therefore a notice by an un-
authorized agent cannot be made good by the adoption of it
by the principal afterwards. Doe v. Goldwin, 2 Ad. & El-
lis, N."S., 143. The same doctrine is found in Doe v.
Walters, 10 B. & Cr., 626 ; 21 E. C. Law, 139,

The same rule applies to a demand in trover. Soloman v.
Dawes, 1 Esp. R. 83. So a demand of payment of a note,

.
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although ratified afterwards. Stanton v. Blossom, 14 Mass.,
116. '

We have seen that the foreclosure must begin at the date
of publication, by the express words of the statute. No
other time can be substituted, and it must continue to run )
from that date. There was a time, several months, when it
did not run. Other parties were interested and their rights
and interests were affected by the act.. Therefore the sub-
sequent ratification could not reach back and make effectual
what was not so when the act was done. The mortgage has
not been legally foreclosed.

The defendant contends that, if the mortgage is not fore-
closed, this action cannot be sustained, because the mort-
gage is of three-fourths of four adjacent lots of land, one
only of which is demanded in this writ, all said lots adjoining
each other and forming one estate. The defendant is in
possession only of the lot declared for. The argument is,
that an action cannot be sustained for a portion only of the
premises covered by the mortgage. Assuming this to be a
correct doctrine, as a general principle, although this is
doubted or denied by eminent judges, the answer is, that
the demandant does not declare as on mortgage, but counts
generally on his own seizin. He does not admit that the
mortgage is open, but maintains that it has been foreclosed,
and brings his action accordingly. We hold that in this he
is mistaken. But he is not obliged to ask for a conditional
judgment.

A mortgagee, as well before as after condition broken,

may have judgment for possession at common law, when he
does not refer to or declare on his mortdafre, and when the
object of the suit is not foreclosure: Greenv. Kemp, 13
Mass., 515. And this against the mortgager himself, un-
less by plea or motion he sets forth the fact, and prays for
the conditional judgment. Partridge v. Gordon, 15 Mass.,
486. Randall v. Norton, 19 Maine, 274 ; Porter v. Ileed,
19 Maine, 363..

This is expressly provided in R.S.,¢.90, § 7. Theright
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is given, in that section, to the mortgagee, to declare on his
own seizin, without naming the mortgage, and, in all cases,
where the tenant is not the mortgager, or a person claiming
- under him, judgment may be entered as at common law,
unless the plaintiff consents to the entry of a conditional
judgment. If it appears on default, demurrer, verdict or
"otherwise, that the plaintiff is entitled to possession for
breach of the condition of the mortgage, the Court shall, on
motion of either party, award the conditional judgment.
But this is to be done only on motion. If neither party de-
sires such conditional judgment, then the demandant may
rely upon his general count, as it stands, and have judgment
for possession on his own seizin, at common law. Such
possession does not affect the right of redemption. It mere-
ly gives possession, which may be restored after redemp-
tion, under a bill in equity or otherwise. It may be conclu-
sive as to the legal title at the time of suit, as between the
mortgager and mortgagee, but the equitable rights are not
thereby concluded. A court of equity will protect them,
although the legal title and possession may be in the mort-
gagee. The statute clearly recognizes this, in its provisions.

The demandant in this case has not asked for any judg-
ment as on mortgage. If he had, and the defendant had
objected thereto, on the ground above stated, viz., that it
~was an attempt to foreclose a part only, the question now
raised would have been before us. DBut the case finds that
the defendant asks, as he has a right to do, that the de-
mandant should be restricted to a'conditional judgment. He
can hardly object if his motion is granted. If he withdraws
it, and, the demandant does not remew it, then, as neither
party would have moved for a conditional judgment, the first
provision of the section befole referred to would stand in
force, and, on that, the demandant may have Judﬂment for
possession at common lav.

It will be for both parties to consider whether such a
judgment would effectuate the purposes they have in view.
That it would not operate to foreclose the mortgage is quite
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clear. And, if the defendant insists upon the conditional
judgment, he must, of course, pay the whole mortgage debt
and hold the other portions to compel them to contribute.
The respective parties must determine for themselves, in
view of the points decided, as to further action.

In the case stated, the demandant submits a claim for
mesne profits, if such judgnlen't is rendered as entitles him
to them. This question has not been argued by counsel. It
seems to us, that if judgment is given as on mortgage, no
judgment for mesne profits can be rendered. . But, if at
common law, for possession, mesne profits may be recov-
ered, it being then only the common writ of ejectment.
The demandant, of course, must account for all such profits
received, if the mortgage is redeemed.

As the case now stands, the entry must be,— ,

Judgment for demandant, and, on motion of defendant,
the conditional judgment as on mortgage.

‘AppLETON, C. J., CurTING, DAvIs and WaLTON, JJ., con-
curred.

'

Moses WoobpMAN versus WinLiam H. SmiTH,

Where the premises in a deed were described as the ‘“north half of the

double dwellinghouse, situate,” &c., ‘‘together with the land under the
" same, and the land used with 1t and belonging thereto, and all out buildings

and fences thereon and thereto belonging, bethg the same premises hereto-
fore occupied by me as a dwellinghouse; and there was a barn connected
with the house, which had previously been occupied by the grantor;
Held, —
1., That the words belonging thereto ” refer to the house and not to the
grantor.
2. That the words * out buildings thereon,” mean the out buildings on ¢ the
land used with” the house; .
3. That the barn was one of the out buildings; and
4. That the deed conveyed the barn and the land on which it stood.

O~ Reporr from Nisi Prius, AppLETON, C. J., presiding.
The facts sufficiently appear in the opinion.
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George P. Sewall, for the plaintiff.
J. A. Peters, for ‘the defendant.

ArrrLETON, C. J.,—On the 9th Jan. 1858, the defendant
conveyed by deed of warranty “the north half of the double
dwellinghouse erected by S. & W. H. Smith, and situated
on the west side of Church street, in the village of Oldtown,
together with the land under the same, and the land used
with it and belonging thereto, and all out buildings and
Jences thereon and thereto belonging being the same premises
heretofore occupied by me as a dwellinghouse.”

At the date of this deed there was a barn connected with
the house, which had previously been used and occupied by
the grantor. The plaintiff, upon receiving his deed, enter-
ed into the possession and occupation of the barn, from a
portion of which he has been evicted by due process of
law by one having an elder and better title.

The question is whether the deed of the defendant con-
veyed the out buildings, if so, as the plaintiff has been
evicted of part of the barn, the former would be liable upon
his covenants. ,

The barn was one of the out buildings. It had been used
with and belonged to the house, with which it was conneet-
ed. It had been previously occupied by the defendant.
“The Jand used with it and belonging thereto,” refers to the
house, not to the defendant. The out buildings thereon are
out buildings on “the land used with it, i. e. the house. If the
phrase “belonging thereto,” meant land belonging to the de-
fendant, then, if he had no title and the covenant was as to
what he owned, and not as to what he did no¢, the warranty
would be useless and unavailing, just‘precisely where it
was needed for the protection of the grantee. A warranty
of land of what a man owns does no good. The title be-
ing good is enough. The need of the warranty is when the
grantor does not own the land conveyed.

The words “ belonging thereto” do not refer to an indi-
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vidual to whom the land belongs, but to the house to which
it belongs.

A conveyance of a dwellinghouse and out buildings * be-
longing thereto” conveys the out buildings upon precisely
the same principles by which it is held to convey the dwell-
inghouse. In Davis v. Handy, 37.N. H., 65, it was held
that, under a description of a “ropewalk” in a deed, such
land of the grantor will pass as is exclusively devoted to
the use of the ropewalk. In Wooley v. Groton, 2 Cush.,.
305, it was decided that, by the grant of a town pound, the
land on which the same stood was conveyed, not as appur-
tenant but as part of the supject matter. In Johnson v.
Rayner, 6 Gray, 107, the conveyance was of a house and
land and “also a well of water, with the curbs, pumps,” &c.,
It was held to pass a fee in the land occupied by the well.
“In this respect,” observes BicELow, J., it (the well) does
not differ from the term ‘house,” or ‘barn,” or *mill,” or
‘cottage,” or * wharf,’ all of which are familiar instances of
a conveyance of a fee in land by a general term of descrip-
tion, applicable only to the purpose for which the -land is
used at the time of the grant.” So, by the grant of a mill,
the land under it passes. Whkitney v. Olney, 3 Mason, 284.
“The grailt of a messuage, or house, and all lands there-
unto appertaining, will pass all lands usually occupied there-
with.” 2 Washburn on Real Property, B. 3, c. v, § 34.

The conclusion to which we have arrived is, that the
defendant, by his deed, couveyed the barn and the land on
which it stood, and, not having a title to but part of the land,
he is liable on his covenants. Such, too, seems to have
been the view of the defendant in this respect, for he tes-
tifies that he supposed he owned the land under the barn
and intended to sell the same.

" Defendant defaulted, and to be held in damages,
' according to the agreement of the parties. .

Curtive, KENT, WarLtOoN, DickersoNn, Barrows and
DanrortH, JJ., concurred.
Vor. LiIr. 11
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EUGENE SANBORN versus INHABITANTS oF Macrias Porr.

By c. 170, § 1, of the Public Laws of 1863, the doings of all cities, towns and
plantations, in offering and paying bounties and presenting pecuniary in-
ducements respecting volunteers, &c., are hefreby made valid in as full and
ample manner as though all the proceedings had been authorized by law.

This statute contemplates only the “ doings” of meetings legally notified and
held. -

ON Rerort from Nisi Prius, DaANForTH, J., presiding.

Assumpsit for bounty voted by the defendants

The writ was dated Dec. 5,1863.

The action was for the sum of twenty dollars, and for a
town order of eighty dollars, payable in two years, which
the plaintiff claimed as a drafted militia man for the de-
fendant town, under the order of the President of the Unit-
ed States, calling for 300,000 men for the military service.

The return of the constable on the back of the warrant
calling the town meeting, at which the vote authorizing the
payment of the amount sued for was passed, showed, that it
was posted only six days before the time of said meeting.

Several questions were raised ; but whether or not ¢. 170,
§ 1, of the Public Laws of 1863, legalized the doings of
towns at meetings not notified in accordance with the gen-
eral statute, being the only question decided,ea report of
the other questions is rendered unnecessary.

Gleorge F'. Talbot, for the plaintiff.
J. A. Lowell, for the defendants.

Currise, J.—The warrant calling the town meeting
was not duly served ; and, consequently, as admitted by the
plaintifi’s counsel, the meeting was illegally held, and its
- proceedings were inoperative and void, unless they were
ratified and confirmed by the statute, approved Feb. 21,
1863.

Section 1 of that statute prov1des—" that the doings of
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all such cities, towns and plantations, &ec., are hereby made
valid in as full and ample manner as though all the proceed-
ings had been authorized by law.”

Cities, towns and plantations cannot be said to have any
doings, except such as are authorized to be done in their
corporate capacity. That capacity can be exercised only at
a legal meeting. Consequently the statute neither by its
letter or spirit can afford any aid in enforcing the plaintiff’s
claim. -

The statute contemplates the doings of meetings legally
held, where the voice of the majority was duly ascertained,
and to make valid their proceeding according to their ex-
pressed will in raising and appropriating money at the time
authorized. If otherwise, towns might be compelled,
without their consent, to pay such bounties as an illegal and

"informal meeting might be pleased to dictate. -

Plaintiff nonsuit.

AppLeroN, C. J., Kext, WarLtox and DaxrortH, JJ.,
concurred. .

Avrpert HARRIMAN & al., pef'rs for writ of prokibition,
versus CouNTY CoMMISSIONERS OF WaLpo CouNry.

By c. 103, § 86, of the Public Laws of 1859, if the judgment of the commit-
tee, appointed in cases of appeal from the decisions of County Commission-
ers, is wholly against the prayer of the original petition, the Commissioners
shall proceed no further thereon; but, if the judgment is otherwise, they
shall carry it into effect as if made by them.

By R. S., c. 77, §§ 5 and 6, the Supreme Judicial Court has the general
superintendance of all courts of inferior jurisdiction for the prevention
and correction of errors and abuses, where the laws do not expressly pro-
vide any remedy. It may issue writs of error, certiorari, mandamus, pro-
hibition, guo warranto, and all writs and processes necessary for the fur-
therance of justice, or the execution of the laws.

Where County QOmmissioners refuse to carry into effect a judgment of the
Supreme Judicial Court, rendered upon the report of a committee appoifit-
ed in case of appeal from their decision, refusing to lay out and establish a
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highway, this Court may issue a writ of mandamus on petition by the in-
jured party.

And where they not only refuse to carry into effect such judgment, but pro-
ceed to appoint an agent to open the way laid out by them on the original
petition, contrary to the judgment of the Supreme Judicial Court, a writ of
prohibition will be issued by this Court, enjoining such proceedings.

O~ Exceprions from Nisi Prius, DICKERSON, J ., pre-
siding.

Perition ¥or Wrir or ProHIBITION.

The petitioners, selectmen of the town of Prospect, in
the county of Waldo, in behalf of themselves and the in-
habitants of said town, substantially allege : —

That there was a certain highway — [described ] —laid
out and established by the County Commissioners for said
county, not built, a part of which was within said town ;
that these petitioners and. others, inhabitants of said town,
petitioned the Commissioners, at their April term, 1860, to
make a certain alteration —[ described ]—+in a portion of said
highway ; that the Commissioners, after due proceedings
had, made theit report at their August term following,
wherein they adjudged and determined that common conve-
nience and necessity did not require the alteration prayed
for; that the petitioners appealed from that decision, enter-
ed their appeal, and a committee was duly appointed ; that
said committee, after due preliminaries, made their report
at. the May term, 1861, of the Supreme Judicial Court,
wholly reversing the decision of the Commissioners; that
said report was accepted, and their Jjudgment duly certified
to said Commissioners ; that said Commissioners, disregard-
ing that report and the adjudication of the Supreme Judi-
cial Court’ thereon, proceeded to appoint an agent to open
the highway as by them originally located, &c.

The petition further alleges, that the inhabitants of said
Prospect were in danger of suffering great wrong and in-
jury by means of the premises; that they are without any
adequate remedy by any common or ordinagy process - of
law; and they pray for a writ prohibiting and restraining
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said Commissioners from issuing their warrant appointing
an agent as aforesaid, as well as from issuing any warrant of
distress against said town for money expended by said agent,
until their right by law to make such appointment and issue
such warrant can be heard and determined by this Court.

The petition further prayed for a writ commanding said
petitioners to appear at the next term to show cause why
they should not carry into effect the judgment of the Court
rendered on the report of said committee, and why they
should not be prohibited as prayed for, &ec.

Upon the petition, Judge Davis ordered notice to be serv-
ed by copy of petition and order upon the chairman of the
Commissioners seven days before said next term. ‘

At the hearing at Nisi Prius, the presiding Judge ruled
that the prayer of the petition should be granted, and a writ
issue prohibiting said Commissioners from appointing an
agent or issuing a warrant of distress as set forth in the pe-
tition ; to which the respondents excepted.

L. K. Boyle,' for the respondents.
W. Q. Crosby, for the petitioners.

Curring, J.—We assume, that, sometime prior to the
year 1860, the Commissioners had laid out and established a
public highway leading from town to town, a part of which-
was located within the town of Prospect. :

If appears that the selectmen of Prospect, for themselves
and the inhabitants of that town, presented a petition to the
Commissioners at their April term, 1860, representing that
the public good required an alteration in the highway so lo-
cated in their town, between certain fermins, and requested
such alteration. Whereupon the Commissioners, after due
notice to all parties interested, and other due proceedings
had, refused to make the alteration prayed for. Thereupon
an appeal was taken to this Court, arid entered at the Octo-
ber term, 1860, when, in pursuance of the statute, a com-
mittee was appointed, who, in the legal discharge of their
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duties, and, after performing the same, at the May term,
1861, reported *that the judgment of the Commissioners
should be ¢n whole reversed, and that the prayer of said
petitioners should be granted.” This report was then ac-
cepted and duly certified to the Commissioners.

Under such circumstances, what duties was it incumbent
on the Commissioners subsequently to perform? By R. S.
of 1857, c. 18, § 36, it is provided that—* If the.judgment
of the Commissioners 4s wholly reversed, they shall proceed
no further, —if their judgment is affirmed in whole or in
part, they shall carry into effect the judgment of the appel-
late court, as if made by them.”

Here we see that the Committee wholly reversed the
judgment of the Commissioners, after which they were pro-
hibited trom proceeding further. - Under the section cited,
their further proceeding was a nullity, and the Commission-
ers were legally justified in disregarding it; for it is only
when their judgment is affirmed, in whole or in part, that
they shall carry into effect the judgment of the appellate
court, as if made by them. Such a contingency has not
occurred. The Commissioners’ judgment in this new peti-
tion has only been reversed, and there the matter stands.
The old highway as originally established remains intact,
and the appellants under the section cited would be without
remedy. .

" But the Legislature of 1859, perceiving the defect in the
prior law, by a statute of that year, c. 103, amended § 36
of c. 18, so as to read as follows : —

“If such judgment is wholly against the prayer of the
original petition, the Commissioners shall proceed no fur-
ther thereon ; but, if the judgment is otherwise, they shall
carry it into effect as if made by them.”

It is to be presumed that the Commissioners have over-
looked this change in the law of 1857, otherwise, they are
without excuse for disregarding it. The judgment of this
Court, "based upon the report of the committee, was not
wholly against the prayer of the original petition, but whol-
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ly otherwise, and the Commissioners were bound by their
oath of office to carry that judgment into effect, as if made
by them, which would be to grant the prayer of the peti-
tioners, but they have neglected to do it, and .may have
subjected themselves to our writ of mandamus upon the pe-
tition of the injured party.

In the petition now before us, and with which we are
more immediately concerned, it is alleged that the Commis-
sioners are .about proceeding to appoint an agent to open
and make that portion of the highway embraced in the orig-
inal petition - for the ‘alteration, and the prayer is, that
they be restrained from so doing, and also from issuing their
warrant of distress against the inhabitants of Prospect, in
whose town that part of the way was originally located,
“until their right by law to make such appointment and is-
sue such warrant, can be heard, and shall be determined by
this Court.”

At the hearing before the Judge at Nisi Prius, at the
January term, for the county of Waldo, the parties appear-
ing agreed that “the facts in this case are fully stated in -
the petition.” The respondents filed no answer and offered
no evidence. Whereupon the Judge granted the prayer of
the petitioners and ordered the writ of injunetion to be is-
swed. To which ruling exception was taken. The case has
been fully argued by the counsel for the petitioners and sub-
mitted without argument by the counsel for the respond-
ents, but the exceptions show that, before the Judge, he
contended that, on the facts disclosed and on legal princi-
ples, the prayer should not be granted.

His propositions may be considered in the nature of a gen-
eral demurrer to a bill in equity, and the petition certainly
appears to embrace some of its elements. The question
then arises, has this:Court jurisdiction? If it has, it would
have the right to grant a temporary injunction (and none
other is prayed for) either in term time or in vacation,
and to which no exceptions would lie. It would be liable
to be dissolved at any subsequent time for good cause shown,
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or continued from term to term until the whole subject mat-
ter was disposed of, and then either dismissed or made per-
petual.

We have seen that the Commissioners, (these respon-
dents,) have disregarded the judgment of this Court, which
directed a material alteration, and are attempting to enforce
their own ‘judgment as paramount to the laws of the State.
Such a proceeding might be exceedingly hazardous for all
parties concerned ; to the respondents, for issuing a warrant
of distress not authorized by law, to the agent, in expend-
ing money which he might never collect, and, unless there
be some remedy, those contingencies may happen ; whereas,
if we temporarily suspend proceedings, the error on the
part of the respondents may hereafter be corrected by their
making the alteraticn and these petitioners making the road,
either voluntarily or by legal compulsion.

This Court *“ has the general superintendence of all courts
of inferior jurisdiction, for the prevention and correction of
errors and abuses, where the laws do not expressly provide
a remedy. It may issue writs of error certivrari, manda-
mus, prohibition, quo warranto, and, all writs and processes
necessary for the furtherance of justice or the execution of
the laws.” R. S., c. 77, §§ 5, 6.

We have jurisdiction, then, unless the laws expressly pro-
vide a remedy. They do not, for no Legislature ever con-
templated such a state of facts. The writ of mandumus
might have prevented the evil, but now, before such writ
could be issted, the old highway may have been made.
The only remedy for the time being is the writ of prohi-
bition. FExceptions not sustagned. _

' Temporary injunstion to be issued.

ArprETON, C. J., Davis, KenT, WaLTON, DICKERSON
and Barrows, J J., concurred.
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INHABITANTS OF SourH BERWICK versus Wirriam HUN-
TRESS & als.

A party executing a deed, bond or other instrument, and delivering the

same to another, as his deed, knowing that there are blanks in it to be fill- .

ed, necessary to make it a perfect instrument, must be considered as agree-
ing that the blanks may be thus filled after he has executed it.

And this principle includes the insertion of the penal sum of a collector’s

bond.

Ox Excgprions from Nisi Prius, DANFOKTH, J., presid-
ing. :

DEBT on a collector’s bond. Plea non est factum.

The main facts sufficiently appear in the opinion.

The verdict was for the defendants, and the plaintiffs ex-

cepted.
Tapley & Smith, for the plaintiffs.
Howard & Cleaves, for the defendants.

Kext, J.—The exceptions present a single question for
our determination. The counsel for the plaintiffs requested
this instruction, which the facts of the case made pertinent
and applicable, “that a party executing a bond, knowing
that there are blaunks in it to be filled up, necessary to make
it a perfect instrument, must be considered as agreeing that
the blanks may be. thus filled after he has executed the
bond.” The presiding Judge, in his instructions, assented
to this as correct, when limited © to such matters appearing
on the face of the instrument to be certain, such as the
names of the sureties, who had s‘igned, but that this rule
would not apply to the penal swm in the bond; that being
uncertain in its amount.” He further instructed the jury, in
substance, that they must be satisfied, from all the evidence,
that Huntress was authorized by the defendants to insert
the penal sum; and, if not so proved, that the insertion
would be a material alteration, and render the bond “in-

Vor. L1L 12 :
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valid.” The jury must have understood that something
more than the facts assumed in the request must be estab-
lished by proof.

It seems to be now well settled, that where a party exe-
cutes a deed, or bond, or other instrument, and delivers
the same to another, in an imperfect state, and gives au-
thority to that person to fill up the blanks, and thus perfect
the instrument—and he does so—its validity cannot be
controverted. This authority may be by parol. It may bo
implied from the facts proved, when those facts, fairly con-
sidered, justify the inference. When the authority is es-
tablished, either by evidence of express authority, or by
implication, the power will extend as far as such express or
implied authority is given. The law on this subject has
recently been stated by the Supreme Court of the United
States, in Drury v. Foster, 2 Wallace, 24.

There is a cluss of cases where it is held that it is not
a material alteration to insert a word or words that the
law would itself supply, as the word * hundred” before
“ pounds,” where the condition of the bond first stated that
the full sum of one hundred pounds shall be paid by instal-
ments specified, and then added the words * until the sum
of one pouiids shall be paid.” The Court held that
it was plain, what the meaning of the parties was, and what
the party signing intended to be bound for. Waugh v.
Bussel, 5 Taunton, 707. : ’

In the case of Hunt v. Adams, 6 Mass., 519, the same
- rule was applied to the case where the word “year” had
been inserted before the words “of our Lord.” In this
case, C. J. Parsons discusses somewhat the general doc-
trine, and says that the consent of the obligor may as well
be implied from the nature of the alteration, as when ex-
pressed. He cites several cases, where, without any evi-
dence of assent beyond the instrument itself, alterations
had been made by filling blanks. To the same point is the
case of Brown v. Pinkham, 18 Pick., 172.

In the case at bar, the requested instruction assumes that

Ve
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there was no direct evidence of authority to fill the blanks,
beyond the fact that the party executed the bond, knowing
that there were blank‘s to be filled up. The question, then,
is one as to the implied authority of the person, for whose
use the bond was made, to fill any or all the blanks, before
delivering the bond to the town.

It may be likened to a case of an accommodation note, in-
dorsed when imperfect, and left with the maker, for whose
use it was made, to be negotiated by him. In numerous
cases of this kind, it has been held that an indorsement on-
a paper without sum, or date, or time of payment, will hold
the indorser for any sum, payable at any time which the
person to whom the indorser entrusts it, chooses to insert.
Violett v. Patten, 5 Cranch, 142; ZRussel v. Longstaff,
Dougl., 514. Or, wheré the name of the payee is left blank.
Crachly v. Clarance, 2 Maule & Sel., 90. Or, where in-
dorsements on blank pieces of paper were left with a clerk,
the party indorsing expecting and intending that promis-
sory notes would be written on them. Putnam v. Sullivan,
4 Mass., 45. )

Where the indorsers commit a promissory mnote to the’
maker, with a blank for the date, they authorize him to fill ©
it up with what date he pleasés, even a date prior to the day
of the actual making of the note, which was payable in 60
days from date. Mitchel v. Culyer, T Cowen, 336. So, if
the sum be left in blank, it may be filled up. M. & F.
Bank v. Schuyler, 7 Cowen, 337, in note.

Where it appears that the parties ¢ntended that the note
should be for $800, and it read, pay “eight,” with a blank
space, the maker, without the assent of the indorser, may

_insert the words “hundred dollars,” and the indorser will |
be holden. Bvyd v. Brotherson, 10 Wendell, 93.

Where a party intended to give a note for the amount of
a debt, which amount he minuted in figures on the margin,
but wrote the note for $300 instead of $334, (the sum on
margin,) it was held that the creditor may, without express
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authority, insert the words and sum omitted. Clute v.
Small, 17 Wendell, 238.

In each of these cases, the decision seems to rest upon the
fact that the filling up, or insertions, were in accordance
with the intention of the parties, and to carry out and fix
the liabilities actually agreed upon or assented to.

There are numerous cases, analogous in principle to the
one before us. They are cases, where the Court has, in
effect, made the insertions itself, to carry out the obvious
intgntions of the parties. In all such cases, it is fair to in-
fer, that if they had been made by a party, they would have
been sanctioned by the Court. The Court, in this matter,
would seem to have no greater legal right than an individual.

Thus, in the case of Coles v. Hulme, 8 B. & C., 568, (15
E. C. L., 299,) where the penal sum was stated as 7700, it
was held that the word “pounds” must be inserted by the
Court. :

Green v. Walker, 37 Maine, 27, where a replevin bond
bound the plaintiff to pay to himself costs, damages, &ec.,
it was held that it should be read as if defendant’s name was
inserted in place of plaintiff’s. In this case will be found

" citations of numerous authorities on this subject. Coolbroth
v. Purrington, 29 Maine, 469. :

It may, perhaps, be doubtful, whether some of these cases
do not go beyond the true limit; particularly the one cited
from 17 Wendell, where the party was allowed to insert an
additional sum into the body of a note, whick was a per-
Ject instrument before. The amendment and interlineation
would seem to make a new contract, and to vary and alter
essentially the one written and signed, without the assent of
the maker, on the single ground that, by evidence aliunde,
it appeared probable, or reasonably certain, that the party
intended to give a note for the larger sum inserted after-
wards. .

There seems to be a manifest distinction between the ad-
dition of new words, or the erasure of words and the sub-
stitution of others, changing the liability, in an instrument
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perfect when signed, and the insertion of words to fill up
blanks, which the party signing knew must be filled up to
make the bond or contract perfect in form or substance. In
the one case, it is, in effect, making a new contract; in the
other, it is but finishing and maklnfr perfect the contract
agreed upon.

The law on.this subject in Massachusetts, before the sep-
aration, is stated by C. J. Parsons, in Smith v. Crooker,
5 Mass., 538. That was a case on a collector’s bond, in

which, after the surety had signed, a blank had been filled.:
The Judge, after stating the general principle, that it.would .

not be an alteration, which would avoid the bond, to fill up

blank spaces left, if the party executing the bond agrees -

that it may be afterwards filled up, says,—* And the party
executing the bond, knowing that there are blanks in it, to
be filled up by inserting particular names or things, must
be considered as agreeing that the blanks may be thus filled,
after he has executed the bond.” This decision is cited and
accepted by the counsel on both sides, as the rule to be ap-
plied to the case at bar. '

It was adopted by the presiding J udO‘e, but he ruled that
the filling of the blank space, left for the insertion of the
penal sum, did not come within the rule. The correctness
of that ruling is the question now presented by the ¢xcep-

tions. '
It is evident that the implied authority is limited, but it
clearly may extend beyond mere matters of form, or the mere
insertion of words, which the law itself would supply. It
. may, as it has been shown, extend fo those matters which
are required to make it a binding and perfect instrument.

We think that when a party signs a bond, and delivers it

to another, not stipulating or expecting that the paper will

be returned or afterwards exhibited to him, but be deliver-
ed to the obligee when perfected, and, when he so delivers
it, there are blanks in it to be filled up, before it can be per-
fected, and he knows the fact, those blanks may be filled up,
without any further knowledge or assent on his part,—pro-
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vided that the insertions thus made do not change the rela-
tions of the parties, or alter, or vary the actual agreement
made, or create any new liability, or enlarge any responsi-
bility embraced in the contract between the parties, but
only make perfect in writing what was actually agreed upon.
It cannot be controverted when thus completed. In the
case at bar, the whole contract or agreement is manifest from
the condition, which was a part of the bond when signed.
How far the rale may apply to cases where the whole proof
of the agreement is found in extraneous evidence, we are

-not now called upon to decide. It is clear, that, at all

events, the evidence must be of a plenary and conclusive
character, and leave no doubt of the exact character and
terms of the bargain or understanding between the par-
ties. -

We are aware that a distinction has been taken between
parol contracts and those under seal, and that, in some cases, .
it has been held that the rule cannot be applicd to bonds or
deeds. A recent case in Massachusetts, Burns v. Lynde,
6 Allen, 3035, seems to favor this view. That, however,
was a case where, when the seal and signature were affixed
to the paper, it was a printed form of a deed, in which none
of the blanks had been filled up. As the Court say, “when
the pgper was delivered, it had no validity or mecmz'ﬁg.
The filling of the blanks created the substantial parts of the
instrument itself, as much so as the signing or sealing.”
The defendant filled the blanks, after it was given to him
by the signer, in her absence, by entering the names of the
parties, the description of the land, and the agreement of
release of dower on her part, and the date, and other words
necessary to complete it. The defendant offered to prove
that, when she signed it, she authorized him to fill it up as
he did, and that, after it was filled up and the husband had
executed it, the defendant informed her of the facts, and
she thereupon verbally assented to what had been done, and
agreed that it should be taken to be her deed, duly execut-
ed. This evidence was excluded ; and the Court held, that
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the prior authority did not give a right to make this éntire
deed, and that the subsequent assent did not amount to a
new delivery. :

That case differs from the one before us in several partic-
ulars ; especially in the point that the paper or deed, when
signed, contained nothing expressive of the intentions of the
parties, -or a description of the property to be conveyed.
Nothing could be gathered from it.

The examination of various cases in this country and in
England shows that, whilst in some of them the strict rule
has been recognized, 'yet there are none that deny the prop-
osition that in some cases blanks may be filled in sealed in-
struments by a third person, who is not authorized by power
under seal. The only distinction taken between parol con-
tracts and those under seal is a purely technical one, viz.,
that an authority to make a deed or execute a sealed instru-
ment for another, must be of as high a character as the in-
strument, —1i. e., be under seal. It is an unquestioned doc-
trine of the common law that 2 person, not authorized by
power under seal, cannot execufe a sealed instrument for
another, or change a parol contract into a specialty. Now, if
it is the absence of the seal on the authority that prevents the
validity of the execution, it would seem that nothing could
supply it, not even consent by parol. And yet, as before
stated, all the cases seem to recognize the validity of such
filling up, if done in the presence of the grantor or obligor.
A distinction is taken between express consent inferred
from the act being done in the presence of the grantor, and
consent given before or after, or implied consent. Warring
v. Williams, 8 Pick., 322; and Warring v. Williams,
8 Pick., 325; Hudson v.sRevelt, 5 Bingham, 368, (15 E.
C. L., 467.) -

In these cases it is assumed that the act is done by the
assent and authority of the grantor, because he is present
when it is done by another. And, yet, if the authority
must be under seal, where is the evidence of it? The whole
evidence is parol ; the fact of the presence and the assent is
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'provéd by parol. The act derives its efficacy only from au-
thority dependant on other sources than a seal. It is con-
sent that gives it vitality, and that consent, it is proved by
parol, was given by parol. Why may not consent be estab-
lished by proof that the authority was directly given before
the act was done, and when the paper was not before him?
There is no clearer parol authority in one case than in the oth-
er. It is, after all, a mere question of assent. Now, consent
may be implied as well as expressed, and, when fairly and
legally inferred, it is actual and effective consent, as much
so as when direct authority is shown by parol. It would
seem to follow that the rule, requiring authority under seal,
should either be strictly enforced in all cases of bonds or
deeds, so that no interlineations or insertions can be legally

made without such power, or the rule should be, that such

filling up may be made when authority or consent is clearly

established by parol. And this on the ground that, if neces-

sary, the act may be considered as having been done, in

substance, by the grantor himself. When the instrument

is a sealed instrument, when signed by the party, the fill-

ing in of the blanks afterwards by another is not, strictly

speaking, the execution of a sealed instrument. That has

already been done by the party himself. The third party

does not make it a specialty by his act. It was one before.
The filling up merely perfects an imperfect sealed deed or

bond. This is the view taken by the English Court, in Hud-

son v. Revett, 5 Bingham, before cited. The Court say,

(by GUSSELEE, J.,) “The way in which I consider that this

deed is good, is this—that it was an imperfect execution,

with an agreement at the time that it should take effect when

the blanks were filled up.” Oh this point, see Knapp V.

Maltby, 13 Wendell, 587. '

In one of the most recent cases, in England, that of Fa-
gleton v. Quiteridge, 11 M. & W., 466, it was held, that
the filling in of a blank in a power of attorney under seal,
which was sent from a foreign country, did not invalidate it,
on the ground that consent might be inferred.



YORK COUNTY. | 97

Inhabitants of South Berwick ». Huntress.

The Court in Massachusetts, in the learned opinion before
cited of Burns v. Lynde, admit that the American decisions
are generally against the strict views taken by them. This
is undoubtedly so. In Pennsylvania, in the case of Wiley v.
Moor, 17 S. & R., 438. In numerous cases, in New York,
Bank v. RKostright, 22 Wend., 364; Wooley v. Constant,
4 Johus., 54 ; Exparte Decker, 6 Cowen, 60; Exparte Ker-
win, 8 Cowen, 118 ; Humphreys v. Guellow, 13 N. H., 385.
These cases, and numerous others in different States, recog-
nize consent as the essential fact, and do not give any great-
er effect to consent, when express or implied from the pres-
ence and presumed knowledge of the signér, than when
fairly implied from his acts or declarations. Nor do they
distingunish between prior and subsequent assent.

The Supreme Court of the United States had, in several
cases, indicated the same general views. (Speake v. Unit-
ed States, 9 Cranch, 28; White v. Vermont R. R., 21
How., 575.) And the same Court, in the recent case of
Drury v. Foster, 2 Wallace, 24, has distinctly and unqual-
ifiedly settled the question. The Court say,—* We agree
that, by signing and acknowledging the deed in blank, and
delivering the same to an agent, with an express or implied
authority to fill up the blank and perfect the conveyance,
its validity could not well be controverted. Although it
was at one time doubted whether a parol authority was ade-
quate to authorize an alteration or addition to a sealed in-
strument, the better opinion, at this day, is, that the power
is sufficient.”

The rule invoked is purely technical. Practically, there
is no real distinction in this matter between bonds and sim-
ple contracts. There is no. more danger of fraud or injury
or wrong in allowing insertions in a bond, than there is in
allowing them in a promissory note or bill of exchange.
Both are agreements or contracts, and in neither can un-
authorized alterations be made with impunity. Considering
that the assumed difference rests on a mere technical rule
of the common law, we do not think that the rule should

Vor. Lnr. 13
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be extended beyond its necessary limits, viz.,—that a seal-
ed instrument cannot be ewecuted, by another, so far as its
distinguishing characteristic as a sealed instrument is in
quéstion, unless by an authority under seal. .

It remains to apply the principles before stated to the
case before us. The ruling of the Judge was in favor of
the plaintiffs so far as the insertion of the names of the
sureties who had signed, and all other matters appearing on
the face of the instrument to be certain. The only question
is as to the insertion of the penalty. The case, as stated
in the report, sets out various questions of fact which were
in dispute, and recites that there was evidence tending to
show that the bond was in a certain condition, when signed,
as to blanks and seals.  We, however, can only look to the
rulings and the request, when the facts are not stated as
agreed upon or settled. The request assumes that the par-
ty had signed and executed the bond, before parting with it.
This could only be done by sealing it himself. The ruling,
on the point of the insertion of the penal sum, assumes
that, if Huntress was authorized by the defendants to insert
the penal sum, he might do so. But that this authority
must be distinctly proved, and required other evidence to
sustain it, than was required to authorize the insertion of
other matters, appearing on the face of the paper to be
certain. The reason given is that the penal sum of the
bond is uncertain.

At first view, the penalty seems to be a vital and con-
trolling part of the bond. But, in truth, in a bond with a
condition, subject to chancery, the condition is the essential
portion. The penal sum is almost a matter of form. In
this case, the parties intended fo execute a bond to secure
the town from loss by the defaults ot the collector. This
was the whole substance of the agreement. This was what
the parties understood and assented to. This is the whole
of the condition, as expressed in the bond. Now, no penal
sum, however large, could extend this liability. If large
enough to cover the possible deficiencies, any increase of
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