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CASES 
IN Tills 

SUP.REME JUDICIAL COURT, 
l'OR THE 

'\-VE STERN DISTRICT, 

1857. 

------0------

COUNTY OF ANDROSCOGGIN. 

'fHE STA.TE vs. GEORGE KNIGHT. 

In all challenges to the jury for cause, the ground of challenge must be 
distinctly stated and entered upon the record. 

Hy the provision of the Constitution of the Commonwealth of Masaachu- . 
setts, it was indispensable that a doctrine of the common law of England 
should have been adopted and approved, and actually practiced upon in 
courts in thB colony, province or state, in order to render them obliga
tory; and this provision declaring what laws shall remain in force ex
cludes all others. 

The common law practice in England in reln.tion to triors in a challenge to 
the jury for favor, has been superseded by satisfactory provisions of stat
utes under the different forms of government in Massachusetts. 

Challenges of jurors are allowed in criminal as in civil causes, and for sim
ilar reasons, and the court is the only tribunal which-the statute has pro
vided for their trial, whether they be principal chitllenges or challenge,, 
to the favor. 

A question which may be answered in a manner to disclose evidance given 
before the grand jury cannot be rroper. 

A witness cannot be called upon to state his testimony given on a former 
occasion in a trial where the same evidence is relevant. 

It is proper for a surgical expert who examined a wound to give his opinirJn 
of the character of the instrument t!rnt produced it. 
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A witnefl8 possessing scientific skill may properly be inquired of whethev 
there be a distinction-chemical, physical or microscopic-between thrt 
€tnalities of human blood and that of any animal. 

.\. diagram approximating to perfect representation, when exhibited by a 
witness qualified to give explanation, may be used to illustrate his mean
ing .. 

Tho result of scientific knowledge and experience is p~oper for the consid
eration of the jury. 

'J'he court will not determine the truth or absurdity of snc-h far:tR. Ir 
untme their fallacy ie, to be shown by evidence of other experts who 
have 11nd() application of their scientific knowledg.c and expe1·ience. 

The jury are not hol!Ild to clisreg,ird the tc~timony of a witness which they 
fully helieve, because it is inconsistent with the evidence of another 
called by the Bame party; antl the e,idence tendi,ng to show the mistuk-, 
1Jf the witness, being properly bJf,n-o the jury, is the sul~cct oi' kgiti
nmte argument. 

\Vhere the unlawful killing is proved, and there is nothing to e:;;:plain, 
qualify or palliate the act, the law presumes it to have been done nrnli
eiously, and the burden is upon the accused to rebut the presumption. 

Instructions in law applicable to the evidence in the case,. should always oo 
given, on request, but a judge is not bound to give them in the languaga 
used by the counsel making the roquest, nor to repeat them when r~
questecl, if once given. 

The judge may properly refuse to give a requested instructic,n invohing no 
question of law. 

The defendant was tried and convicted of murder in ths 
first degree, before Rice, Justice, upon the following indict
ment: 

'I.'he jurors for said State upon their oath present that 
George Knight, of Poland, in tlie county of ~""-ndroscoggin, 
laborer, on the sixth day of October, in the year of our Lord 
one thousand eight hundred and fifty-six, with force and 
,urns, at said Poland, in said county of Androscoggin, in and 
upon one Mary Knight, of said Pobnd, she, the :-,1.i;J ]fary 
Knight, then and there being a lrnnmn bei11g, and she then 
l:tnd there being in the peace of said State, feloniously, wil
fully, and of his express malice aforethought, did make an 
assault; and that he, the said George Knight, with a certain 
knifo1 which he then and there in his right hand ha.d and 
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held, her, tho kai<l Mary Knight, in and upon tho throat of 
hor, tlw sai<l :afary Knight, then and there, foloniously, wil
fully, an<l of his express malice aforethought, di<l strike, cut. 
stab and thrust, giving to tho sai<l Mary Knight, then and 
there, ~Yith tho knifo aforesaid, in and upon tho throat of her, 
tho said ~fary Knight, one mortal wound, of tho length of 
five inches, and of tho depth of three incl1os ;-of which said 
mortal wound, tho said nlary Knight, then ancl there im,tantly 
died. 

Anrl t'O the jurors aforesaid, upon their oath aforesaid, 
dl) :,ay, tlmt tl10 :3ai<l George Knight, her, the said Mary 
Knight, in manner and form aforesaid, then and there, feloni
ously, wilfolly, and of his express malice aforethought, did 
kill and murder :-against the peace and dignity of the State 
aforc~aid, and contrary to tlio form of tho statute in such 
cases made and provided . 

. A ml. tho jurors aforesaid, upon their oath aforesaid, do 
further present :-that tho said George Knight, at Poland 
aforesaid, in tho county aforesaid, in a certain bed-room within 
a certain dwelling-house thou and there occupied by tho said 
Oeorgo Knight and :Mary Knight, there situate, on the sixth 
day of October last past, in and upon tho rmid Mary Knight. 
feloniously, wilfully, and of his malice aforethought, did make 
au assult; and her, tho f,aicl J\fary Knight, in and upon the 
throat of her, the said Mary Knight, with some cutting instru
ment ancl weapon, to tho jurorn unknown, then and there. 
feloniously, wilfully, and of his malice aforethought, did strike~ 
cut, stab and thrust, and deprive of life; g·iving to the said 
~fary Knight, then and there, with the instrument and wea
pon aforesaid, in and upon tho throat of her, the said Mar.v 
Knight, one mortal wound, of tho length of five inches, and 
of tho depth of three inches ;-of which said mortal wound, 
,mid Mary Knight, then and there, instantly died. 

A.nd so tho jurors aforesaid, upon their oath aforesaid, do 
say, that the said George Knight, her, tho said Mary Knight. 
in manner and form aforesaid; then and there, feloniously. 
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wilfully, and of his malice aforethought, did kill and murder: 
against the peace of the State aforesaid, arnl contrary to tl1e 

form of the statue in such case made and provided. 
When the name of the first juror was called, tho counsel 

for the defendant challenged him for favor, and demanded 
triors to be appointed, according to tho course of the com
mon law, to hear and determine tho question as to his indif: 
ference and impartiality. Blit tho presiding justice denied 
the demand for triors, and ruled that in all cases of challenge 
for cause, whether for favor or othen\:ise, the question of 
indifference or impartiality must be lJOard and determined by 
the court, and the juror was sworn to make true rms1\·cr~, 
and was examined by tho counsel on both sides, whether hl' 
had given or formed any opinion, or was sonf'il,le of any 
bias, prejudice or particular interest in the cause, and also 
whether he stood indifferent between the State and tho de
fendant; and after the hearing, tho court ordered the juror 

. to be set aside, and another to be called in his stead, for thP 
trial of tho defendant. 

Subsequently, when another juror was called, the counsel 
for the defendant challenged hiim for cause, and again de
manded triors as aforesaid, which wcro refused by tl10 pre
siding justice, and the juror was sworn and examined as be
fore; and the court cletorminocl that the juror was indiffer
ent, and refused to sot him a:side, whereupon tho dofomlant 
challenged the juror peremptorily. 

The forty-seven jurors first named in tho list wero called 
before the panel was made complete, and the right of per
emptory challenge of the prisoner was exhausted when the 
forty-sixth juror was called. 'I'he judge stated to the coun
sel for the defendant, after the second demand for triors was 
made, that it would not be necessary to repeat the demand, 
as the point would be saved for tho full court, whether the 
defendant, in such ea~e:-:, liacl a ri,();ht to demand triors, or 
whether it was tho province of the court to hear and deter
mine the matter. Other c:hnllengos for cau 0:n were malh hy 
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the defendant, before the panel was completed; some of 
which were allowed aml others were disallowed, on hearing 
before the presiding judge, under the ruling aforesaid. The 
government relied entirely upon circumstantial evidence to 
prove the guilt of the defendant. 

The defendant's counsel requested the presiding judge to 
give the following instructions to the jury: 

1. That the burden of proof is upon the government, to 
prove the whole charge as laid in the indictment. 

2. That it is incumbent upon the government to prove 
the death of Mary Knight on or about the sixth of October, 
1856, and in the manner and by tho means alleged in the 
indictment, and also to identify the body found of the said 
~fary Knight. 

3. That after the death of the said Mary Knight is proved, 
and the identity of her body is established by the evidence 
in the case, that then it is necessary for the government to 
prove that the said Mary Knight came to her death by the 
unlawful act of another person. 

4. That "the possibility of reasonably accounting for the 
fact (her death) by suicide, by accident, or by any natural 
cause must be excluded by the circumstances proved." 

5. That " it is only when no other hypothesis will explain 
all the conditions of the case and account for all the facts, 
that it can be safely and justly concluded that it (the death) 
has been caused by intentional injury." 

6. That if the jury do not find from the evidence in the 
ease that the said Mary Knight came to her death "by the 
unlawful act of another," that then the defendant must be 
;:i,cquitted. 

7. That if the jury find from tho evidence that the said 
Mary Knight came to her death by the unlawful act of an
other, that the question whether or not the act was perpe
trated by the defendant, is a question entirely for the con
sideration of the jury, under all the circumstances proved in 
the case. 

8. That to entitle tho government to a verdict in its favor 1 
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the guilt of the prisoner must he proved by tho evidence in 
tho case, "beyond all reasonable doubt.'' 

9. That the jury are required by law to com:idcr the de
fendant innocent until he is proved by tho evidence of the 
caBo to be guilty, "beyond all reasonable doubt." 

10. That the defondant is presumed to be inuocont until 
ho is proved to be guilty by the ovicleuco in tlio case1 "be
_vond all reasonable doubt." 

11. That in order to warrant a verdict of guilty, the evi
dence must be sufficient to overcome tho presumption of 
innocence, and to ostabli:oh tho guilt of the defendant "be
yond reasonable doubt." 

12. That the jury arc required by law to enter upon tlie 
examination and consideration of tho evidence in tho case, 
on the basis that the defendant is presumed to be innocent 
until he is proved to be guilty, '' beyond all reasonable 
doubt." 

13. That tho jury arc: required by law to examine and 
r-onsidor tho evidence on tho lmsis that the dofemlant is pre
sumed to be innocent until ho is proved guilty," beyond an_\
reasonable doubt." 

14. That in examining· nnd com,idering the evidence, the 
jury arc bound to give tho defendant the benefit of the legal 
presumption that ho i,1 innocent until he i,1 11rovocl guilt,Y. 
and that before a verdict of guilty e:m ho rendered agaim;t 
him, the jury must be R:ttisfiecl of hi,; guilt by t110 evide1tl'.e 
in the case, "beyond any reasonable doubt.'' 

15. That in cases depending entirely upon circumstantial 
evidence, "each fact necessary to the couclllsion (that the 
defendant is guilty) rmrnt be proved by competent evidonee, 
"beyond any reasonable doubt." 

16. That tho government is bound (in such ca8os) to 
prove every single circumshwco which is essential to the 
conclusion, in the same manner and to the same extent, as if 
the whole issue rested upon the proof of each individual and 
essential circumstance. 

17. 'l'hat "it is essential, in ci:ruumstantial evidence, that 
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the circumstances from which the conclusion is drawn should 
be fully proved." 

18. 'rlmt "it is essential, in circumstantial evidence, that 
all the facts should be consistent with the hypothesis." 

19. That it is essential, in circumstantial evidence, that 
tho circumstances should be of a conclusive nature and teit
dency. 

20. 'l'hat "such evidence is always insufficient, where, 
as,o:uming all to be provecl which tho evidence tends to 
prove, Romo other hypothesis nmy still be true." 

21. 'l'hat "it is essential ( in circumstantial evidence) that 
the circumstances should, to a moral certainty, exclude every 
hypothe8is but the one proposed to be proved." 

22. That "in order to justify the inference of legal guilt 
from circumstantial evidence, the existence of tho inculpa
tory facts must be absolntely incompatible with the innocence 
of tho accused, and ,incapable of explanation upon any other 
reasonable hypothesis than that of his guilt." 

23. 'I'lrnt tho law makes it tho duty of the jury to consider 
whether the connection betwixt the circumstances proved, 
and the crime charged, is a necessctry one or only casnal and 
contingent; and whether the circnmstanccs proved necessa
rily involve tho guilt of the prisoner or only probably so." 

24. That when circumstantial evidence" merely estal>lishe8 
some finite probaliility in favor of one hypothcsif4, rather 
than another, such evidence cannot amount to proof~ ( of 
guilt,) however groat that probability may be." 

25. 'fhat "in criminal cases the mere union of a limited 
number of independent circumstances, each of which is of an 
imperfect and inconclusive nature, cannot afford a just 
ground for conviction." 

26. That whenever more inconclusive probabilities con
our,~he result, however tho degree of probability may be 
increased by the union, will still be of a definite and incon
clusive nature." 

27. That the government, by calling and examining Lydia 
Knight, has accredited her as a competent and credible wit-
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uess, and is thereby estopJJCcl to deny or call in questi01i 
either her competency or credibility. 

28. That the government, lly c,11ling and examining Lydia 
Knight us a witne,:;s, has accredited her as a ·witness of suffi
cient intelligence to testify in this case, and is thereby estop
ped to deny or call in queRtion that fact. 

29. That "the legal presumption of innocence is to be 
regarded by the jury, in every case, as a matter of evidence, 
to the benefit of which the party is entitled." 

30. 'l'ltat "in order to corlYict the defendant upon the ev
idence of circumstances, it is necessary, not only that the 
circumstances all concur to show that he committed the 
crime, but that they all be inconsistent ,vith any other ra
tiomtl conclusion." 

31. That no conviction in a criminal ease ought ever to 
fake place on circumstantial evidence, where the government 
has introduecd direct evidence tending to show that the de
fondant could not hnse committed the crime ehargod. 

32. That direct evidence introduced by the government, 
tending to prove the innocence of the defendant, " shall not 
be held refuted, from being opposed to circumstances incon
gruous ,vith that evidence." 

33. '!'hat the theory that the blood of animals, such as 
the ox or the sheep, can bo disc:riminated from that of man, 
when in a dried state, by chemical means, is too micertain to 
be used as evidence, or to be relied on as evidence, in this 
case. 

34. That the theory that the blood of tho ox, or of the 
sheep, can bo distinguished from that of a human being, 
when in a dried state, by microscopic observation, is too 
uncertain to be used as evidence, and tho difference in size 
of the globules is too slight to be relied on as evidence in 
this case. 

35. 'l'hat the distinction between positive and negative 
testimony i:1 applicable to direct te,,tirnony, and cannot bo 
applied to circumstantial ovidenee, when placed in direct 
conflict with positive testimony. 
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The first twenty-nine requested instructions ,voro given to 
the jury, and the remaining six were uot given as requested. 

Dr. Augustus A. Hayes, Assayer to tho Commonwe;ilth of 
Massachusetts, and a sciontiJic expert, being called for the 
government, testified: "I have ma<le chemical and rnicrm,eopi:c 
examinations of tho ari ides before me, (knil'o, shirts, &c.) 
1Iy attention ,vas especially calle<l to spots saicl to bo 1loocl. 
:Most persons present arc acquainted with the fircot appearnnco 
of blood, as it issues from tho wound or opening of the living 
body, as a deep rod fluid. At the in:;;tant of leaving the body, 
it may be considorod as a part of the organization, becoming 
rapidly changed by exposure to thJ air. In the lapse of from 
three to ten minutes of time, the fluid bocome::i changed; the 
process of coagulation commences ; and in some twenty or 
thirty hours after orgnnic life ceases in it, and it follows the 
laws of ordinary fluids containing solid mattor-i. o., its fluid 
and volatile portions escape, and the solid parts aro left. 
Blood is not a uniform fluid, but consists of a fluid holding in 
,mspension two or three distinct bo<lic,;. One of these bodies 
(which distinguishes it from all other fluids) has received the 
name of blood g·lolmles; and these are always JWet,ent in the 
blood of man and the higher orders of the animal creation. 
\Vhen we examine recent blood, these globules, then colored 
red, appear suspended in a fluid of a light yellowish color." 

The witness here exhibited a diagram to the jury, and 
desired to use it to illustrate his testimony. To which the 
counsel for the prisoner objected. But the court overruled 
the objection, and rule<1 that the witness might use it as a 
matter of illn"tration; and the followiu;-; diagrams '.Vere 
shown to the jury; to which the counsel of the prisoner 
excepted; and the witness proceeded: 

"The fir,c;t diagram exhibits recent blood, as seen thror:gh 
a microscope; second, coagulating of blood; third, recent 
blood, to which water has been added; fourth, blood to ,vhich 
a saline solution has been adckcl. 

"Although those parts are called globules, they aro not 
,spherical bodies; but, in the higher animalc:, have tbc form 
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of disc,,;, comproi'sc<l at their centres, so as to become con
cave; not unlike tltc form of two watch crystals, with their 
rounded rrnrfaccs applie<l to each other, and tho Rpaco formed 
l1y their edges being filled and rounded--compresscd at the 
centre, so as to be thin at that point. And these appearances, 
nearly, are prcscrvo<l after full aud complete drying. After the 
drying of blood has taken place, arnl some time has obpsed, 
tho rod color of tho mass remaining is nearly lost; being suc
ceeded by a dark brown color; especially when it lia:s been 
rncoived upon iron or steel. After a thorough drying of a 
covcriug of blood, the form of tho co veriug· remains the e;amo. 
although tho color is changed. Tho form of the disc is pre
served in tho dry blood. 

"Blood which has been dried on iron or 8tccl, wl1en expm,cd 
in thin portions, umlcr tltc microscope, presents tho appear
ance of a large number of those clil'!cs or globules, cemented 
togothor l,y a light yellow body, not unlike glue or gum. 
Tl10 form of tho di::;cs cau bo distinctly soon, a,i separate 
from everything else. "\Vhen to the (lry blood, we apply a 
little of tho solution of eorro"ive sublimate, or l,i-chloricle of 
morcnry, tlio blood tliscs then come folly into view, and nrn:· 
be eve11 measured. Tho simple addition of water often sui:'. 
ponds tho di,;cs, ancl renders han;:;parent tho otl1cr parts of' 
tho blood, so that tho form of tho di;;cs can he rccognizo<1. 
Ocrtain physical changes are proclucocl by the additio11 to the 
blood, under tho microscope, of small portions of chemical 
re-agent;;. Tl10 changes which follow, serYc to icle1ttilY, under 
different points of view, small portions of blood which have 
been dried. Tho mere observation of tlte blood discs 01· 

glolmles in a fluid, suflicicntly distinguishes it from all other 
fluid,.; of tho body, for ordinary ca,,es. In tho more careful 
examinations, we apply tho tests which have been named, aucl 
observe tho changes produced. In tho chemical oxamination:-
of blood which has been dried on iron or steel, we carefully 
separate it from tho surface on which it was clriocl, and diH
solvo it in water, or in water with the addition of a little 
alkali. To remove foreign bodies not dissolved, we pass the-
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fluid so obtained through one or more thickneRses of paper. 
Tho fluid thus separated from matter acci(lontally present, and 
eRpecially from any rust of iron, is then, after the addition of 
a drop of weak acid, brought nearly to tho boiling point, 
when a coag·ulation of the finid takes place. 'l'he colored 
portions of the blood, with most of the animal matter prm,ent, 
:-;eparate after repose, and 'fall tn tlto l,ottmn of t1iL· ve,;,,ol. 
The blood tlrn,; divi<led i11to its f'Olill and fluid 11arh,, i-: cxnm
inod tlironµ;h tho action of otlwr LodiL•,-i upon it. Taking- the 
llui,1 portion that is al1,1vo that which haoi fallell, wo examine 

it fur a emnpound of irun. 

'' \\-o abo examine it for certain s,1line l1odiet1~ arnl, fil!ally, 

t'!lr a f'ma11 purtiun of :iuimal matter. Returning· tu t1nt por

tion whi,·!i has fallen from tlio tlui<l !Jy th,; acti<1J1 pf he,tt, \rn 

dis,;olve tho whole in a ::;mall purtion of alk«liuo water; a11,l 
a certain change is then protlnce(l. ·we obtain a flnirl, wl1ich, 

viewed Lr reflected light, is pale rell, or light reddish ln-mrn. 
On revor:-:ing the moclc of viewing it, so as to permit tho light 
to pas" thrung1t it, arnl looking· tl1roug·h the c1oluti011, a grecu
ish lme i., nh,,ervod. 'l'liis offed of ltg·ht indicate., tho true 

c,1bring matter of l>loo(l, which is tlmoi d1arnctorized. The 
snlJ;;equcnt stops show the prc,seucc of albumen and other 
organic compouml:,. Allmmen is best repre,;ontotl hy the 
white of an egg·-a trmtsparent fluid at ordinary temperatures; 
f1ut when heated to nuar tho lwiling· point of w:dor, it hecorncs 

an oparpw, whitt·, soli<l 1,mly. Tho otlwr orga11ic bodies can, 
in rnu::1t ca-,c~;, ho pointeu ant lJy th,, adiun of mohtllic salts 
upon tho solution. In reg·ard to the hlood upon steel or iron, 
these olisurvations and experiments have all been nuvle upon 
it; and 1 ;nn therefore preparn(l to Rbte to yon, tlrnt lJoth 
phy:oically awl cliernic:illy, there is nothing w:t;1ting· to prnve 

tho presence of lJlnud upon them, ( vii., tho knifo, &c.) 
"I made all these experiments on tho sub:ctanco taken 

frnm this lrnifo, and on portions taken from every part of the 
hlaclo; tlmt in contact with the :;;teel, and that rcproc!onting 
t:10 surface of tho l1lood. I concluded from tho-;e oxperiment:,1 
that tho sub::;tance upon the bLule and harnllo of the knife waii 
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blood, and that blood of a uniform character1 so far as compo
sition is concerned. On different portions of the blade, the 
blood had dried there, preserving, to a large extent, its red 
color. That portion of the substance mixed with rust, or the 
oxide of iron, has the same appearance. There is much less 
blood adhering to the knife now, than appeared when in my 
possession. Blood separates very readily from iron and steel. 
As an e:s:planation, I will add the observation that when a 

knife is kept so long in the warm blood that the steel blade 
takes the temperature, the adhesion of the blood afterwards 
is much more perfect than where it simply flows upon it. In 
this case the close adhesion of the blood distinctly indicates 
that the blade was of the temperature of the blood in which 
it was placed. 

"The blood on the clevis was subjected to the same exam
ination which I have c1e'3cribed, and the same results, in 
general, were obtained, as in the case of the knife. I found 
blood spots on various parts of the clevis ; in some cases 
mixed with rust, and in others quite free from it. It did not 
present the appearance of blood having flowed upon it, but 
of having been wiped upon it. 

"I subjected this pin to the same tests; and I concluded 
that blood bad been smeared on it. Some small portions 
still remain. The blood upon this chain and ring was sub
jected to the same tests and brought out the same results. 
Each detached portion of blood was carried through all the 
minute examinations which were described this morning. I 
arrived at the same general conclusions as in the case of the 
clevis. Passing the lens over the surface, you will catch n 

smooth red varnish. I removed from the ring and chain the 
more distinctly seen portions of blood, for the purposes of 
my examination. The spots now are very thin. These v,1r
nished appearances I know to have been produced by blood. 
The hook of the chain contained the larger part M t1is blood 
upon the chain. 'l'hink I cannot point out the qxi(s now. 
'rhere was less blood upon the chain than upon aDy other 
piece examinecl. 
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"I noticed no peculiarities in the blood on any one of the 
articles which would distinguish it from that on the other. I 
can distinctly and decidedly distinguish blood sp;ts on iron 
and steel from rust spots, by the physical examination a8 
given, and the conclusion may be support by the chemical ex
amination given. An iron compound exists in the blood of all 
the higher order of animals; and in its organic association it 
is a characteristic of blood; and we have no other ilnid of the 
animal body which contains a soluble compound of iron as a 
constituent of the fluid. The course pointed out in the 
analysis removes iron from any other source than that of tho 
blood itself. This compound of blood itJ called llcematinc. 
It is the coloring part of tho blood, and in connection with 
that the iron is found in its soluble state. Neither iron rust 
nor iron which has been exposed to the air, is .soluble in 
water nor in alkali. Hmmatine is soluble to some o~tcnt iu 
water, dissolves freely in alkaline fluids, and the appearance 
which tho alkaline solution of blood presents, when viewed 
by reflected or transmitted light, is duo to its presence. I 
can distinguish blood spots from red paint with grc:1t ease. 
A little alkaline water dissolves the oil used in forming the 
paint, and leaves the red powder or pigment in a dry st:1tc, 
ready to be subjected to the action of test::J for the red oxide 
of iron or red lead, the two pigments usually employed. 
There is no such substancc as the rod oxide of iron in the 
blood. I distinguished these spots distinctly from reel pair:t. 
There is no other known substance which gives fooso reac
tions which dried blood giyes. I separated dried blood frnm 
the knifo, the clevis, the pin, tho hook of the chain and tl1e 
large ring. 

"I made examinations of two fll1ingles marked Ko. 1, and 
one shingle marked No. 3. These three shingles were sub
jected to tho same tests of observatiom under the microscope. 
and separations by chemical mean~, which I have stated, mi 
the knife and iron articles, with the excnption that the bloud 
on the shingles was taken off l1y water alone-a character 
,y],ich I found to belong to b1oocl wl1icl1 had clri,:cl on t'.1.• 
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fibrous surface of wood. Blood was found upon the three 
shingles, and still remains upon them. I arrived at this 
with certafoty. You will observe by the marks that they 
are outside shingles. I designate the shingles by a little 
clip which I took from them. The spots have the character 
of a smear rather than that of a drop of blood. .Another shin
gle, numbered one, has a small portion of blood spread upon 
itti surface. It is also an outside shingle, as I infer from tlte 
colur. Shingle No. 3 has also blood spread upon it. 

'' Two other shingles, one marked No. 4, and one No. 2, 
containecl 110 blood on the surface, but some brown, acciden
tal matter, not Llood, a portion of which still remains ; had 
no difficulty at ,111 in distinguishing these spots from the spots 
on the other shingles. 'l'he smear on one of the shingles hac1 
a. rounded outline; arrived at no conclusion relative to its 
form, except that it was not produced by a drop, but painted 
on, so to speak, by some other object. 

"The under-shirt which I hold in my hand, is of cotton• 
flannel, and was the first article of clothing examined. A 
portion of the fabric of the blood spot on the left arm of the 
sbirt was removed, diminishing the size of the spot one half: 
The blood obtained from that portion of the fabric removed, 
was freely dissolved in ·warm water, leaving the cloth almost 
colorle"'s. On the solution thus obtained, the microscopit: 
observations before described were made, and the whole 
course of chemical analysis above described was pursued. I 
first allmle to a peculiarity which the stain itself presents." 
·The counsel of the prisoner objected to the witness describ
ing ,vhttt he called the peculiarities of the stain; as they, if 
any ~uch, were open to the observation of the jury. But the 
1;.:mrt overruled the objection, and the witness stated: 1

• 1 
call the attention of the jury to this spot, as exhibiting, on 
one side of the fabric1 a much larger proportion of the color
ing nmtter of the blood than exists upon the other part, or 
tl1e ~urface wl1ich was worn next to the skin. I cut a, piece 
from tho blood spot, on which the experiment was made. 

'' I cul :ittcntion to tl1is point, as it is sustained both Ly-
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~hemical experiments and microscopic observations. These 
l'<how that more of the coloring matter exists upon the outer 
;;urface of the fabric than can be found on the inner surface, 
worn next to the skin." To all which the counsel of the 
prisoner excepted. 

The witness further testified: " 'l'here is now hardly re
maining, but distinctly visible while the shirt was in my po8• 
:,;esRion, a small quantity of blood on the wristband. From 
the portion of the shirt near the part which has since been 
removed, I took threads covered with blood, having the char• 
actor of that on the arm of the shirt. The small portion now 
remaining has been recognized by me as blood." 

The counsel of the government here asked the witness, 
whether blood fiowing directly from the skin upon the shirt, 
<:onhl not have produced snch a spot. rl'o which the counsel 
of the prisoner objected. But the court overruled the objec
tion, and the witness mrnwere(l: "Blood flowing directlr 
from the ,;kin upon the shirt, could not have produced such 
a ,;pot." The witness farther testified: "The coloring mat
ter of' the blood, which is suspended in the blood, remains 
upon the outer surface of the fabric, the effect being the re
verse of that which would have taken place had blood flowed 
from the arm of the person wearing it,ll 

The counsel of the government then asked the witness the 
que,;tion: "In your opinion, could or not blood flowing 
directly upon the outer Rnrface of the shirt, have occasione<l 
"uch a Rpot '?" rro which the counsel of the prisoner object
eil. But the court overruled the objection, and the witnes,; 
an,nvered: "I think not." 

·' Blood received directly from a vein would penetrate tlw 
falJric more uniformly than in thiR caRe. I mean by uniform
ity, that the coloring matter would be diffm,ed nearly equally 
throughout the fabric, speaking now of live blood, as it flow,; 
from the vein or artery. The spot does not exhibit the ap• 
pearance pre,.;ented when a jet of live blood lia,; flowed upon 
the fabric. Live blood hollhi, for the lmitant, a uniformity of 

3 
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composition in its parts, enabling it to permeate and equally 
saturate a fabric of this description. This remark does not 
apply to blood which has been for a few minutes exposed to 
the air. The appearance presented by this spot agrees more 
closely with that presented ,'"11011 blood is received through 
a fabric placed over it. Comparative trials were made by 
covering a surface of this faliric with a thin worn cotton cov
ering. The blood received on the double thicknesses was in 

, part retained by tho upper covering, and the Rpot pro<luct,d 
cloRely resembled this upon the shirt.' 1 To all the grnurnb 
of opi11ion as given al.Jove, the counsel of the prisoner e:x.
cepted. 

The witness further testified: ":My conclusion i,:, that 
these spots were produced by blood. The portion of the 
shirt removed, leaving this opening, ( a hole cut where tlw 
blood spot was on the arm,) was covered with blood1 which 
had saturated its substance, but to a less extent than that of 
the flannel shirt. The coloring matter of the blood, and it:,; 
other constituents, were present, although in very small 
amount, compared with the quantity ol.itained from an equal 
surface of the flannel shirt. I observed that tho outer cotton 
shirt corresponded, when worn, at the spot whore it wa~ di::-.
colored, nearly, with tho spot upon the left arm of the fia1mel 
shirt; and the appearances indicated that it had receivod its 
portion of blood "-[the coun:;el of the prisoner object": the 
court rules that tho witness cannot state the particular ol iject 
from which it received ihl 1Jlooc1]-a llot directly from a floff
ing vein. Thero was more lilood upon the inner than upou 
the outer surface of the shirt. I think that blood received 
npon the outer surface of this shirt could 11ot occasion :mcl1 ,1 

spnt as this one before me-7: 
The counsel of the government then aRked the witlie:-;:,; 

the question : "Is there a distinction, clieruieal, phy,,icaL 
or microscopic, between the qualities of human Llood and 
that of any beaRt ?" To wl1ich the counsel of the pri,-oner 
objected. But the court overruled the objection, awl the 
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witness answered: "There is a distinction, a physical dis
tinction, existing between the blood of man and that of some 
beasts. I know of no precise chemical distinction." 

The witness further testified, that "the physical distinction 
of the blood of man, as compared with that of some beasts, 
lies in the fact that the globules which characterize blood, 
are larger in the blood of man than in the blood of some ani
mals. This admits of demom,tration. It is no theory." 

The counsel of the government then asked the witness tlie 
question: "Have you subjected any of the articles before 
you to any ob:,;ervations or te,;ts, touching this distinction?,. 
'l'o which the coun::lel of the prisoner objected. The court 
overruled the objection, and the witness answered: "I have." 

The counsel of the government then asked the witness the 
question: "·will you please state what those observations 
and te,;ts were, and their ro:mlts?" To which the counsel of 
the prisoner objectel1. The court overruled the objection, 
and the ·wituestl answered: "I made microscopic observation~ 
of the blood on the knife, in comparison with the dried blood 
of a sheep, also on a steel knife. The observations turned 
mainly on the relative sizes of the discs or globules in the 
dried blood from the different sources. I found those in the 
dried bloQd on the knife to differ in size so much from those 
of the dried blood on another knife, as to constitute a clear 
distinction between the two. If I may be allowed to add, 
very accurate measurements have been made of the globules 
of blood of most animals, reptiles, and species of the other 
orders of animated nature ; and those measurements have the 
same claim to be received as a settled truth, as the measun:·
ments of an arc of the meridian. 

":My observations did not extend so far as to determine 
the size of the globules or discs in either case. But they 
did extend so far as to demonstrate that great differences e:s
isted; and to separate, in point of fact, the blond dried upon 
the knife first presented to the court, from that purposely 
dried upon another knife, and which had been taken from a 
she0p. I made a number of examinatiorn, at different time,;, 
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and upon different portions of the blood from both sources, 
for determining that the discs or globules varied in size in 
the blood from the different sources ; but I did not include 
the whole character of blood from the diff~rent sourt'ei;. 
The result that I arrived at1 was, that they differed, aud tliat 
the globules and discs from tlte knife first presented. are 
larger in their dimensions than tI10se of either of the samples 
from the other source. All the examinations that I mado 
showed this. I concluded that the blood from the two sources 
-..vas different microscopically." 'To all of which the counsel 
of the prisoner excepted. 

'!'he counsel of the government then a~ked the witness tlte 
question: "In your opinion, could the blood upon that knife 
first shown, have flowed from a sheep'?)' To which the 
counsel of the prisoner objected. The court overruled thu 
objection, and the witness answered: ".My opinion, oH a. 

careful microscopic examination, iR, that no part of tho blou<l 
upon that knifo f-lowod from the l,lood ves,-cb of a f'heep. I 
do not hesitate in expressing that opinion. Upon thi;; knifo 
I first made an examination before any blood was removed. 
The first examination of the knifo showed that a portion near 
the front had been dulled by coming in contact with some 
hard body. This portion was about an inch in length; the 
edge of the knife was turned. I examined it carefully with 
the microscope." To all which the counsel of the prisoner 
excepted. 

The counsel of the government, in his closing address to 
the jury, argued: 

"But the counsel further objects that it was impo:;;:-iible for 
the prisoner to do this murder while his mother wa:,; in tlw 
bed. I answer that it was equally impossible for )fary 
Knight to commit suicide by cutting her own throat, whil<> 
Lydia Knight remained iu the bed, without staining some of 
the old lady's g,irme1its with blood. You will rememher tl1<· 
pools of blood that saturate<l tho sheet;; of the bed; arnl y1,11 

will also remember that tho blood in one place approuc\11.:d 
within six or eight inches of the front side. 
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"You will observe, too, that tho dead body, when first dis
eovered by ~fr. Prout and others, lay so near the front side 
that no grown person could lie down in that bed on the 
front side without moving it. 

"It iR therefore evident that tho death of :Mary Knight. 
whether occa.-,:ioned by her own hand or her husband's, could 
not lmYe taken place until after Lydia Knight had left the 
bod. 

" ~o I say that tho facts prove that Lydia Knight is mistaken 
in her supposition that Mary Knight died in that bed while 
Lydia Knight was in it; and I say that this is equally true, 
whether you call her death a murder or a suicide. I repeat, 
that the government does not impeach the competency nor 
-credibility of any of its witnesses; uut we do say that it is 
perfectly obvious that there is a mistake here. And wheu 
you remember tho appearance of that old lady upon the 
stand, bent with age, deaf, decrepit, enfeebled in mind and 
hotly, you will not be sttrprised that amid the darkness, con
fm,ion and terror of that night, many circumstances were 
unohserved, or left no trace upon her memory. Permit me, 
also, to recall your attention to her appearance in this court. 
You have had an opportunity to observe her condition; and 
I appeal to your own observation. Her deafness is conceded; 
hut the doctrine is advanced that deafness only sharpens the 
sight. Is it so, gentlemen, in ol<l age? Is not old age, on 
the contrary, a general decay of all the faculties, sight, smell1 

ta:ste, hearing and perception? Torpor, insensibility, dullness, 
creep over the whole body, and the mind shares the general 
decline. 

,; It is a gradual separation of the soul from the body ; and 
the mind1 finding its communication with the outward world 
obstructed, gradually withdraws within itself, and is roused 
to action with difficulty. In this old lady1 the perceptive 
powers of the intellect seem almost effaced; only by power. 
fol effort can her mind be aroused. Unmindful of the pres. 
ent, unobservant of the living, moving world about her, she 
live:;: only in the memory of the buried past." 
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To which the counsel of the prisoner objected; and insisted 
that the government had no right thus to argue against the 
intelligence and capacity of its own witness. But the court 
overruled the objection, and ruled that the course of argu
ment was allowable, and that the counsel of the government 
might proceed; and the counsel proceeded as follows : 

" Gentlemen, we believe that we have been fair and liberal 
to the prisoner in this case ; and we also intend to be just to 
ourselves and to the government. ,Ye did not say to him, 
"the witness nearest this tragedy is your own mother, and 
consequently we shall not incur the risk of her testimony. 
We leave her for you to summon, and for us to cross-exam
ine and impeach." No, gentlemen. We were straight-for
ward enough to summon her ourselves, and, having done so, 
we believe it our duty to correct her mistakes. 

"You saw her in this crowded hall, indifferent to the strange 
scene, unmindful of you, of the court, of the audience ; her 
mind abstracted, and her attention, when given for a moment 
to the prisoner's counsel or myself, as quickly withdrawn. 
And when, at the adjournment; the prisoner endeavored to 
gain her attention, and called her "mother," did she, as she 
stood by that box, recognize hor own son? And if sho did 
not know him here, in the broad light of noon, when he 
sought in vain to attract her attention, is it surprising that 
she failed to recot;~ize him in the darkness of midnight?" 

To each and every, the rulingi, aforesaid, in overruling the 
demand for triors, in the empaneling of the jury, and the 
ruling that in all cases of challenge by the defendant of a 
juror for cause, whether for favor or otherwise, it was the 
province of the presiding justice to hear and determine the 
matter; and to each and every, the rulings in overruling 
objections made by the counsel of the defendant to questions 
to witnesses propounded by the counsel of the government, 
and in sustaining objections made by the counsel of the go,
ernment to questions propounded to witnesses by the coun
sel of the defendant ; and to each and every ruling admitting 
the use of diagrams and plates ; and to each and every rul• 
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ing admitting testimony offered by the government, or reject. 
ing testimony offered by the defendant, and to the ruling 
allowing the counsel of the government to argue against the 
intelligence and capacity of Lydia Knight, a government wit,. 
ness; and to each and every instruction to tho jury, and to 
the refusals to instruct the jury as requested by the counsel 
of the defendant, the defendant excepts. 

The judge charged and instructed the jury as follows : 

Gentlemen of the Jury: 
The occurrences of the last three weeks cannot have failed 

to admonish you that we have been engaged in the discharge 
of duties of no ordinary character. The careful manner in 
which you were empaneled, the protracted and searching 
examination of the numerous witnesses who have been before 
you, and the extended and learned arguments of counsel, 
afford evidence of the importance attached to our proceed. 
ings by those principally engaged in them. The vast con. 
course of citizens who have attended the sittings of the 
coui't through this protracted trial, also bears testimony to 
the deep interest which pervades the community in reference 
to the subject of our deliberations. 

The administration of justice is at all times deemed a mat
ter of high importance. To determine conflicting rights of 
property between man and man, is one of the most important 
functions of human government. But when the liberty and 
life of the citizen are involved, it assumes an importance 
inferior to no other question which can be submitted to the 
decision of man. 

In no country does the administration of justice assume 
so imposing a form, in a moral point of view, as in these 
United States. To be able to govern one's self success
fully, is, by moralists, accounted the highest degree of hu. 
man excellence. For a people, self-moved, to frame their 
own laws, and then, in ajudicial capacity, intelligently, firmly, 
and impartially to enforce them, presents a spectacle of'moral 
grandeur unsurpassed by anything in the affairs of men. 
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There is a conservative power in law, when well adrnini~-
tered, which is truly s:urprisin;:;. It not only overshadowi' 
and protects communities, but it infuses- its salutary prin
eiples into the whole mass of the people. It not onl_Y 
1·egulate.s and determines our rights of property, but it 
restrains the arm of the assassin, dashes tho poisoned chal
ice, extinguishes the incendiary's torch, and enables us to 
lie down with our families in conscious security. These are 
the legitimate effects of wholsome laws when well admini~
tered. 

In our government, the trial by jury is justly deemed an 
element of the highest importance. It has been denomina
ted, in no language of fiction, the palladium of our liberties. 
the noblest institution ever invented by man. It is the cor
ner-stone of our judicial system.. 

The importance of your duties1 gentlemen, in tho aclmini~
tration of justice, cannot be over-estimated. Tho protection 
of the weak and defenceless in their humble homes, the secu
rity of the whole community, as well as the safety of the 
individual citizen when unjustly accused of crime, <lepencl 
upon an intelligent and honest discharge of those dutior::. 
·without it, courts would be powerless, and law useles~. 
Bach one would, from necessity:, become his own protector, 
and the vindicator of his own wrongs, real or imaginary. In 
view of such momentous considerations, how important it 
fa, that jurors discharge their duties faithfully and well. How· 
utterly insignificant and paltry become all consideratiorn, of 
private interests, of party attachment, of sectarian or so~ial 
ties ! They sink into absolute nothingness in the- estimation 
of any man in whom is the first element of that true manhood 
which constitutes the good citizen. 

On you, therefore, as a most important elemental part of 
the highest judicial tribunal of the State, is now devolved 
the most responsible duty ever imposed upon men. You 
are to sit in judgment upon a fellow-citizen, charged with 
the commission of the highest crime known to our laws. 

For his deliverance he has put himself upon his country 1 
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which country, by representation, you are. And permit me 
to say, that upon earth there can be no exhibition of higher 
moral sublimity than that of men thus situated, holding with 
e\·en, unwavering hands, the scales of justice, in which arc 
to be determined, intelligently, without bias, prejudice or 
partiality, an issue involving not only the integrity of tho 
law, and the safety of the community, but the life of a citi
zen. 

'l'hat y7u will act honestly and manfully un<lcr thi::- higl1 
responsibility, your past deportment affords the fullest as,mr
ance. 

'l'he prisoner is charged with murder-the murder of hiR 
wife, for which alleged crime he is now upon his trial. 

The R. S., chap. 154, sec. 1, defines the crime of munlcr 
as follows: "·whoever shall unlawfully kill any human 
being·, with malice aforethought, either express or implied. 
shall be deemed guilty of murder." 

The killing of a human being may be lawful or unlawful. 
It is lawfol when necessarily done in execution or in further
ance of justice; or when done upon an enemy in lawful war, 
or when necessary for the prevention of atrocious crimes, 
such as murder, robbery, housebreaking in tho night-time-. 
and the like. 

It is unlawful when done without justifiable cause, or rea
sonable excuse. 'l'he unlawful killing of a human being is 
either murder or manslaitghter. These offences, although 
both unlawful, import different degrees o~riminality, and 
are punished with different degrees of severity. lJ'Ian
slaughter, by our statute, is defined to be the unlawful kill
ing of a human being, in the heat of passion, upon sudden 
provocation, without malice aforethought, expressed or im
plied. There are many circumstances, in which, at common 
law, the destruction of human life is deemed manslaughter. 
'l'he circumstances of this case do not, however, require their 
examination at this time. 

Our statute (R. S., 154, sec. 2,) distinguishes between dif
ferent degrees of murder. It provides that whoever shall 
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commit murder with express malice aforethought, or in per
petrating or attempting to perpetrate any crime punishable 
with death, or imprisonment in the state prison for life, or 
for an unlimited term of years, shall be deemed guilty of 
murder of the first degree, and shall be punished ·with death. 

Whoever shall commit murder otherwise than as i;:; f:et 
forth in the preceding section, shall be deemed guilty of 
murder of the second degree, and shall be punished by 
imprisonment for life in the state prison. 

The term malice is intended to denote an action fl°'Ying 
from a wicked and corrupt motive. A thing dono, malo ani
mo, where the fact has been attended with such circum
stances as carry in them plain indications of a heart, regard
less of social duty, and fatally bent on mischief. 

Malice, in its legal sense, differs from the sense in which 
the word is used in common conversation. Though in law, 
as in common speech, the term includes acts done from ill
will, hatred, malevolence, and a desire for revenge; it alw 
includes all wrongful and wicked acts intentionally and delib
erately done without just cause or excuse. 

Thus, in a trial for murder, which is always charged as 
having been committed with "malice aforethought," it is not 
necessary to prove that the accused was influenced by feel
ings of particular or special ill-,vill to the deceased. If it he 
proved that the act of killing was intentional, the result of 
deliberation, of a design to killl, without justifiable cause, it 
will involve legal malice. 

Men, when in possession of their reasoning faculties, are 
supposed to intend the results which ordinarily and natur
ally flow from their acts. When, therefore, a person delib
erately performs an unlawful act, the ordinary and natural 
result of which is the destruction of human life, or the doing 
of great bodily harm, the law presumes such an act to be 
done maliciously, if life is thereby destroyed. 

Express malice exists where one with a sedate, deliberate 
mind, and a formed design, doth kill another; which formed 
design is evidenced by external circumstances discovering 
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the inward intention, as by lying in wait, antecedent meu• 
aces, former grudges, and concerted schemes to take life. 

Implied malice is an inference of law upon the facts found 
by a jury. It exists where one attempts to kill or maim one 
person, and in the attempt kills another against whom no 
injury was intended, or in general, in any deliberate attempt, 
to commit a felonious act, and death is occasioned in the ex
ecution of such attempt, although the original intention may 
not have been to take life. 

When the killing is unlawful, and neither express nor im. 
plied malice exists, the crime is reduced from murder to 
manslaughter. But in all cases where the unlawful killing is 
proved, and there is nothing in the circumstances of the case 
as proved, to explain, justi±)· or excuse the act, the law 
presumes it to have been done maliciously; and if the accu&
ed would reduce the crime below the degree of murder, the 
burden is upon him to rebut the il!ference of malice ·which 
the law raises from the act of killing, by evidence in defence. 

The indictment in this case contains t,vo counts. In the 
first count, the prisoner is charged with having murdered 
Mary Knight with a " certain knife." In the second count, 
the prisoner is chargell with having committed tho act of 
murder with "some cutting instrument and weapon to the 
jurors unknown." 

It is competent for yon to find the prisoner guilty, under 
either count, of murder of the first degree, of murder of the 
second degree, of manslaughter, or not guilty generally, as 
you shall find the facts to bo. 

If you find the prisoner guilty of murder, you will inquire, 
and by your verdict ascertain, ·whether he be guilty of mur
der of the first degree, or of the second degree. 

The pris'oner is by law presumed to be innocent until he 
is proved to be guilty, beyond all reasonable doubt. Rea,. 
sonable doubts are such substantial doubts as intelligent 
men, with enlightened consciences, acting upon principles of 
sound common sense, upon matters of highest moment, would 
regard. In the language of Professor Greenleaf, " 'l'he cir-
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cumstances must be sufficient to satisfy tho mind and c011-
scicncc of a common man; and RO convince him that lie 
would venture to act upon that conviction in matterR of tlw 
highe:-:t concern and importance to his own interests.'; 

'l'hc venerable and loamed Chief Justice Shaw, in the case 
of Commonwealth vs. "\Vebstor, 5 Cush., 320, thus defines a 
reasonable doubt: "It is not more possible doubt; because 
oYerything relating to human affairs, and depending on moml 
oYidenco, is open to some possible or imaginary doubt. It 
is that state of the case, which, after the entire comparison 
and consideration of all the evidence, leaves the minds of 
jurorB in that condition, that they cannot say they fool an 
abiding· conviction, to a moral certainty, of the truth of the 
charge. Tho burden of proof is upon tho prosecutor. All 
tl10 pre,mmptions of law, independent of evidence arc in favor 
of innocence; and every person is presumed to be innoccut 
nntil he is proved guilty. If upon such proof there is a rea
sonahlc doubt remaining, the accused is entitled to tho bene
fit of it by an acquittal. Por it i::; not sufficient to establisl1 
a prolmbility, though a strong one, arising from the doctrim) 
of chaucc,-, that the fact charged is more likely to be tnw 
tlta11 tho contrary; but the evidence must establish the truth 
of tltc fact to a reasonable and moral certainty ; a certainty 
that conYinces and directs tho understanding, and satisfies 
tho reason and judgment, of those who arc bound to act cou
scicmtiously upon it. This ·we take to be proof beyond a 
reat:"onable doubt; because, if the law, which mm,tly depend" 
npon considerations of a moral nature, should go further 
than this, and require absolute certainty, it would exclnclo 
circumstantial evidence altogether." 

With this general view of the rules of law upon which thi,: 
prosecution is based, and by which it is to be controlled, I 
proceed to call your attention to the propositions which it is 
necessary for the government to establish, in order to entitle 
it to a verdict. 

In tho first place, it is necessary that it should satisfy you 
of the death of Mary Knight, the person charged to have 
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been murdered; that she did not die a natural death; that 
she did not die by accident ; that her death was occasioned 
by violence, and that that violence was not inflicted by her 
own hand, 1.mt by the hands of another; and finally, in order 
to charge the prisoner, it must satisfy you that she came to 
her death by violence inflicted by his hand, or urnler his im
mediate direction. 

1st: are you satisfied that :Mary Knight is dead? You 
have evidence on this point that she was in foll life on the 
(ith of October last, and that she was found dead early on tlrn 
morning of October 7th. These facts are not contradicted. 
l do not understand that there is any question as to the iden
tity of the body found in the house of tho prisoner on the 
morniug of October 7th, that it was the body of :Mary Knight. 

Did she die a natural death or by accident? Neither arc 
i"uggested. Did she come to her death by Yiolence inflicterl 
hy her own hand'? That is suggested. It is contended that 
the evidence in this case, when taken altogether, and carefoll.,
considered, does not exclude the conclusion that she might 
have come to her death by violence inflicted by her own 
hand. If this is so, if you have remaining in your mind,:; a 
reasonable doubt, sucl;i as I have described to you, whether 
,:;he might not have come to her death by violence inflicte<l 
hy herself, it is your duty to acquit the prisoner : for if there 
i,, a reasonable doubt whether a murder has been committetl, 
no one can be charged with the commission of the crime of 
murder. 

To determine that question, you must recur to the eYi
dencc which tends to show her previous character, habits, 
situation, and condition, anterior to, and at the time of her 
death. It is proper for you to consider "·hether there wa.:-; 
anything connected with her previous life and habit:-;1 irnlica
'tive of a tendency to self-destruction. 

Then you are to corn,ider the sitnation in which the body 
wa,- fournl after her de,:ease, and to g-ather from the ,-nr
ronnding circumstances, in connection with the positive te,--



38 WESTER~ DISTRICT. 

State t'. I{night. 

timony, such facts as will tend to throw light upon the man
ner in which she came to her death. 

What, then, was her condition immediately anterior to her 
death, and what was the condition in which her body was 
found? I propose to call your attention to the prominent 
fact,; bearing upon thi,; question. It seems to be admitted, 
tl:at nn the night of October 6th, ~Iary Kuight retired earl:s, 
t,> lier bed in the sitting-room of the pri:;oner. The rwxt 
,•videw·e we have ,vhich 1-,)10ws lier situation, come,- frurn 
Lyllia Knight, the motlier of the pri,-,mwr1 ,drn tells you foat 
011 that night she uccupiecl the comer or parlor bed-l'O(JJU: 
that she retired to bed at an early hour, before the setting of 
the sun, and that after she ha(l Leen aRleep, she does not 
know how long, the deceased came to her room, having in 
her hands a lighted candlo and a pillow ; that she desired to 
occupy the bed with tho wit1108s; that, having received per-
1:1iRsi 011 to do so, she di~robed hor,,;elf to some extent, extin
guished her candle, and got into bed upon the back side: 
that witness afterwards distinctly heard an outcry from the 
deceased, and that she felt arm:3 thrown upon her; that she 
neither saw nor heard any other person present. The wit
ne-;,-, further states, that from tho time the deceased came to 
her room till the hearing of tho outcry, she had not been 
asleep. This, I believe, is substantially, the positiye testi
mony you have from Lydia Kui~;ht, on thi,,; point. 

You have also the testimony of the two children, that they 
had been asleep; that they were awakened by the outcries 
of the deceased; that they immediatel_,~ arose and partially 
dre,;;sed themselves. 'l'hey both te,-tify that they heard 
two shrieks, after which all, so far af' the deceased was con
cerned, was silent. After much search in different partfl of 
the house, a light was obtained by them, anrl they returned, 
through the room occupied by the girl. i11to the room oceu
pied by the boy; and, as they approached the comer bed
room, the old lady, Lydia Knight, came out., and at that time, 
the little girl saw passing into the parlor ,,lmt she called a 



ANDROSCOGGIN, 1857. 39 

State v. Knight. 

"glimpse" or "shadow." She immediately after heard a 
noise in the parlor which she designated a "racket." The 
little boy was dispatched for the nearest neighbor, }Jrs. 
Rice. She, with the two little children, with a light, ap
proached the bed-room, the little boy being in advance. A$ 
they approached the door, he observed the deceased upon 
the bed, and perceiving blood, exclaimed, "Aunt Mary Im" 
cut lier throat." They retreat in alarm. Other ncighbort
were called. }fr. Prout, Mr. IIIcOaun, and otliers came. 
They, being led by Mr. Prout, visited the room. Mr. Prout 
Im,:; <le:-;cribed the condition of the <lecea:ied more fully than 
any other witness upon the stand. He found her lying upon 
the bed, diagonally, her head and shoulders within a foot of 
the front side of the bed, her feet and limbs further back 
upon the bed. Over her head and neck was a pillow, pressed 
down, or to use his words and those of another witnes:-, 
'' jammeu down." Blood was observed upon the front side 
of the bed, within six or eight inches of the side of the bed. 
On the other side of the deceased was a pool of blood. He 
had an imperfect view of the wound. No change was made 
in the situation of the body at this time. 

The deceased waR viRited afterwards by others, among 
whom was Dr. Carr; and his general description substan
tially conforms with that of Mr. Prout. He however states 
other circumstances tending to Rhow the character of the 
wound, and perhaps to throw additional light upon the man
ner in which it was made. Inserted into this wound was the 
night-cap of the deceased, and a handkerchief of tho pri,1oner, 
as identified by Mrs. J orclan. There was a deep cut upon one 
of the :fingers of the left hand of the deceased. Her hair was 
in a disordered condition, being brought forward, and the 
ends glued to her face with blood. You will have occasi( n 
further to examine the testimony of Dr. Carr, when yc,n 
C'onsider whether thiil wound was inflicted upon the decea~ed 
by some pcnwn other than herself, and whether these facts 
and circumstances do or do not show deliberation and con
c1.,rted action, not only before but after the fatal blow was 
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struck. One other fact bearing upon that point. I have 
already called your attention to the fact testified to by 
Reveral witness, that when the deceased was found, her head 
was covered by a pillow, pressed down upon her face. In 
connection with that testimony it may not Le an impertinent 
iuquiry) how came that pillow there'? 

The testimony of the little girl is, that she made up the 
bed on which the deceased died; that ·when she made it up 
she took a pillow from tho parlor bed and put it npon this 
bed, for tho use of grandmother. 'l'he testimony of Lydia 
Knight i:,;, that when she retired that night there was but 
one pillow upon her bed; that when the deceased came to 
her l,ed, she brought with her a candle and a pillow. The 
little girl testified that there were four pillmYs that belonge<l 
to the Led in tho :,;itting-room. Mr. Rice testified that ill tho 
morning he obscrYed that the bed in the parlor had but one 
pillow upon it. 

Two pillow8 were found upon the bed in tho corner lwtl
room, on the morning of the 7th, in addition to the om· 
pressed upon the head of the deceased. 

In view of these facts, the question becomes one of con
siderable importance, whence came the third pillow? ·waR 
it brought there by the deceased, or by the hands of some 
other person after she had retired? The teRtimony of tlw 
old lady is, that after the deceased came to her bod, ;.;he 
(witness) did not go to sleep again till she heard the outcry, 
and that the deceased did not rise after she came to bed. 

Was the wound of Ruch a character as that it could ha vu 
l>cen inflicted by the hands of the deceased'? On this point. 
you will con::;icler the deRcription of the wound itRelf-it,; 
character and extent-and tho testimony of the physician:,; as 
to the effect which Ruch a wound would produce upon the 
deceased, and how speedily it ·would terminate lifo. 

You will a];so take into consideration the testimony of tlw 
physicians who, as experts, are permitted to give opinion~. 
in addition to stating facts; you have heard their opini011,
wltether the wounds could have been infl_icted by tho decea~-
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~d «pon hecselt; and the reasons u.pon which those opinions 
are based. 

There is still another c~nsideration, This woman w~ 
found lying i1:t bed, with all the great arteries and blood-ves-
:sels of the neck severed, apparently at a single blow. You 
have a description from the surgeons, ·of the effect upon the 
flow of blood, that would be produced hy the s;i:iddoo sever; 
oance of all the .great blood vossels •of the neck. You wiU 
consider whether the blood would not, under such circqm-
1-tanc{~s, be tlHrown out i.ia.jets-, and spatterccl over the whole 
room; whcthDr, after the irtfliction of such a wound, by 
which all the blood vessels of the neck were severed, th_e 
docea,;ed woulcl have had power remaining sufficient to 
~urange matters in the manner ck,,cribed by the witness. 

There is still another consideration. If this testimony 
l .. ,.aves you in any d1Jnbt, any lmrA:Jrtainty, how th.{l wound 
waR inflicted, you will 8tiU nu1ke anotbor inquiry) if inflicted 
by the decea,,;ed, with what weapon wa,-: it done'? ls it or not 
oln~ious that it must have been done w,ith some cuttiug· instru
:tnont of con-sillerable magniu1<l.o '? No sueh instrument ap
pcmrs to have heon found in the room or upon the premises.. 
There are st.ill other consi<lto·rations :-the appearance of 
blood upon the window-st0ol, and drops of blood upon the 
floor, nmy be:1r upon this question. It is in ovitlence tha,t, 
rt.here w,ts found upon the bed, tlrn next day, a razor; but it 
t,ea,rB no marks of bluod-there i,; 11othing- upon it to indicate 
that it was the instrument used for tho infliction of 'thB 
woullll. It has not liccn sugge.,ted hy any party that this 
:instrument can,;cd tho death of tho deceased. The question 
?.mty arise, w\y it was found in that condition; who placed it 
there'? Timt que;;tion may or may not be of imporfance. 
f~xporieuco ha~ rihown that it not unfrociuontly oceur!-l, when 
de,ith has booa occa:-1ioned by unlawful violerwe inflicted by 
por:-1ons other tb:in tho deceased, that the murderer socks to 
<live.rt attention from himself and to produce tho conviction 
tlmt the dece:1sed committed suicide) by surrounding the 
body, ac; far a,i he mayJ with circumstances tending to pro-

4 
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duce such belief. Many cases of this description are found 
in the books. 

One case is that of a man foun<l dead with a pistol by his 
side. The firnt supposition was that he had committed sui
cide; but upon extrnctiug the bullet, and comparing it with 
the bore of the pistol, it was found so large that it could not 
have been fired from that pistol. Thi,; fact repellell the idea 
of suicide. [The judge cited several other similar casesi 
and continued.] 

I call your attention tu these casot4, not tliat they have ally 
particular bearing, a,; authority on this case, but to induce 
you to examine carefully tho circumstances surrounding this 
case, when you determillc whether there is reason to believe 
that it is within the rallgo of possibility that the <lecease(l 
could have come to her death by her own harnl; whether all 
the circumstances can 110 expilainod on the hypothetii:-l that 
she committecl suicide, or whether they arc of such a char
acter as absolutely to exclude such a conclusion. 

You are to <lotormiue that questiou, and, as I said before, 
if a careful examination of tho evidence leaves on your mind 
any reasonable doubt, whether she dill not come to her death 
by violence inf-lictell b.v lier own lmrnl, then you will have no 
occasion to proceed any further; ·whatever your own feel
ings or impre:,;siom: rnny be, it will he your duty to acquit 
the prisoner. If, on tl1e other hand, the evicknce l>rings 
your minds to the c011ehtt-:ion that she came to her death Lv 
violence inf-licted L~- tl1e liarnhl of another, you will procee<l 
a step further in yum iHvestigatiom,, to a question more 
directly bearing upou the• 1:ri,-oner. 

I may remark, gentlemeH, that you arc to clctennino the:c:e 
facts upon what i;; termed circumstantial cvillcnce. Tlierc 
has been much disc11,;,;ion ,1'3 to the weight aucl influence 
which circumstantial eYiclenco is entitled to receive at your 
hancls. Legal writer;; <fo·idu evi<lenco into two great divis
ions, called positive e,·i1lcnce and circumstantial eviclenco. 

Positive evidence i,, tLat iu which the 1Yitnoss tec1tifiof: 
from his own personal knowledge of tho specific fact to be 
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proved. It is the most simple in its character, and generally 
deemed most satisfactory. It, however, has its dangers. It 
ordinarily presents fewer points for observation and compar
ison than circumstantial evidence, and therefore gives greater 
fo,cilities for swearing falsely with impunity. 

Circumstantial evidence is compound in its character. It 
consists in the proof of facts not directly in issue, and of pre
::;umptions or inferences deduced from those facts. 

Rules have been adopted for the application of this kind 
of evidence, to which I desire to call your attention. Dif
ferent legal ·writers have stated these rules in different forms 
of language, though in substance they generally concur. 
For simplicity, conciseness and completeness, I have found 
no author whose statement of these rules I think preferable 
to that of Mr. Starkie. It is as follows: 

1st. 11 That the circumstance from which the conclusion is 
to be drawn, should be fully established." That is, the facts 
should be proved beyond a reasonable doubt. What is a 
reasonable doubt I have already explained. You will per
ceive at once that unless your fundamental facts are proved, 
you have no solid basis from which inferences can be safely 
deduced. 

2d. "All the facts should be consistent with the hypoth
esis to be established. 

3d. " It is essential that the circumstances should be of a 
conclusive nature and tendency." That is, those circum~ 
Rtanccs on which reliance is placed, should have a direct 
necessary tendency to establish the proposition sought to be 
proved. 

4th. "It is essential .that the circumstances should, to a 
moral certainty, actually exclude every hypothesis but the 
one proposed to be ·proved." 

If the facts proved are consistent with any hypothesiR 
other than the one sought to be established, the proof fails. 
'l'hcrefore, if the material circumstances in this case may be 
explairnxl on any reasonable hypothesis other than the guilt 
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of the prisoner, he must be acquitted, though they may all 
be explained on the hypothesis that he is guilty. 

The moral and physical world is governed by fixed lawe. 
Those laws, when their operation bec0mes known1 form the 
basis of circumstantial evidence-. When we have learned by 
experience, or otherwiser that a given caus-0 produces a par
ticular effect in many instances, we infer that the same cause, 
under like circumstanc6ls1 will produce the like e·ffect. And 
upon such experience we act ,vith undoabting confidence, 
and without hesitancy. On such evidence are bas-ed most of 
the acts of our lives. lt is, however, acting upon circum
stantial evidence. This kind of evidence is composed of 
physical circumstances and moral coincidences. When these 
unite and harmonize, this species of evidence is presentccl in 
its most convincing form. 

To explain: you, gentlemen, are, ais J understand, most of 
you, farmers. If yon. obs-erve a -field that yesterday was cov
ered with growing. grass, which to-day lies in the swarth 1 

you at once infer that the mower has been present with hi!!' 
scythe. If you see the sheaves of wheat standing in the 
field, you infer that the reaper lrns done his work. You pas" 
a forest upturned by its roots, and you infer that it has been 
swept by the tornado. 'l'he earth is covered with newly fallen 
snow, and you observe that upon the highway it has been 
disturbed. You examine the impression,; upon it, and deter
mine with unerring certainty, ·whether they were made by 
the ox team and sled of the woodman, the horse and lighter 
vehicle of the ordinary traveler, or by the road breaker with 
his shovel and triangle. Those are physical circumstancce7 

which, being seen, or their existence proved, authorizes cer
tain conclusions on which you act in common life. 

So, too, in tho administration of justice, long experience 
has shown that it is safe to draw certain inferences from th!:\ 
existence of certain facts. Thus, when property, rccentlJ 
stolen, is found in the possession of one not its owner, an 
inference anses, m the absence of any explanation, that tlw 
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.one having the possession committed the larceny. After:.. 

.recent mwrder, the possession -0f the weapcms 'by which the 

.murder was committed, or mal"ks of violence, or stains of 
blood upon the person of one prnved to have been in a situ
t\tion to participate in the crime, unexplained, authorizes the 
inference that -a party, thus situated, is in some way con
nected with the transacti<m. These physical circnmstances 
may, however, be of conclusive or inconclusive chara'Cter, 
depending, to some exteRt, upon moral coincidences. 

Where men are found to keep silence, when they are sur
rounded. with circ~unstances of suspicion which require ex
planation, or give a false explanation, or attempt to induce 
others to relieve them by falsehood and pe1-:jury, inferences 
necessarily arise prejudicial to them; and when such moral 
coincidences are connected with physical circumstances, it 
frequently gives a conclusive and inculpatory character to 
circumstances which otherwise might be inconclusive or 
elightly inculpatory. 

Thus, Mr. Foreman, to illustrate: suppose your horse to 
have been stolen from your stable. Immediately after, you 
find him in the possession of a man who has appropriated 
bim to his own use. The fact of possession, under such cir
cumstances, is a fact tending to fraplicate the possessor as 
the thief. It is not, however, absolutely conclusive. He 
may have purchased him -0f the real thief. But suppose, 
further, on being asked for an explanation of the manner in 
which he obtained possession, he refuses to explain, the cir
cumstance of possession thereby assumes a stronger incul
patory character. S'l'ippose, still farther, that instead of 
making no expla:aatioB, he makes a false one, and attempts 
to sustain his false explanation by subornation of perjury. 
Under such a state of things, the physical circumstance of 
possession becomes much more highly inculpatory or conclu
ilive in its tendency. 

Almost every conceivable physical circumstance is capa
Me of being qualified in this way, by the existence of moral 



46 WESTERN DISTRICT .. 

State -v. Knight. 

coincidences. Take one of the strongest cases in the books 1 

where a man is found dead. On his person is a mortal 
wound, inflicted by a cutting instrument. On examination, 
in that wound is found a part of the instrument which had 
been broken and left in the body of the murdered man. An
other is searched, and on his person, immediately afterwards. 
is found a broken dirk-knife. By comparison, it is found that 
the two parts of the steel so exactly coincide and fit togeth
er, as to render it morally certain that they arc parts of the 
same knife. This, you perceive1 is a circumstance strongly, 
almost conclusively inculpating the man upon whose perno11 
the knife was found. 

Yet he may not be guilty; it is posRible that he obtained 
the knife from some other person, and knew nothing of the 
purposes for which it had been used. The evidence, though 
strong, is not absolutely conclusive; but if, on being interro
gated, he refuses to explain how and where ho obtained poe
session of the fatal knife ; or if he state falsely, or attempt to 
procure others to do so, the character of the original circum-
stance of possession becomes much more strongly conclmiVl' 
in its character. 

[The judge here gave several other cases in illustration of 
this principle, which are omitted. J 

These principles apply with equal force in cases of mur
der, to recent marks of violence ; to the possession of wea
pons recently used for the destruction of life ; to the blood ' 
upon the person; to articles of clothing, belonging to the 
accused, found near the body of the deceased person; and, 
in general, to all the circumstances which connect the ac
cused with the crime, and may be of importance in applying 
the evidence in the case . 

.A.gain, the force and strength of circumstantial evidence 
depends very much upon the character and number of the 
circumstances proved. The more numerous the facts which 
are material, and of conclusive tendency, provided they are 
independent of each other, and the more diverse the sources 
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from which they come, the more conclusive will he their 
general character, provided they all point in the same direc
tion, and all harmonize with each other. 

It can hardly be supposed that many circumstances, espe
cially if they be those over which the accused could have 
no control, forming altogether tho links of a transaction, 
should all unfortunately concur to fix tho presumption of 
guilt upon an individual, and yet such conclusion be erro
neous. 

Truth is ahrns consistent with itself. Facts are like per
fect cubes; it matters not from ·whence they come; they will 
always harmonize with each other, and with surrounding 
objects. Falsehood, on the other hand, is inharmonious and 
irregular, witlt sharp angles and jagged corners. lt is with 
much difficulty that two falsehoocls can be made to coincide 
ancl fit together. But if their number be largely increased, 
they become an incongruous mass of mis-shapen materials, 
harmonizing neither with surrounding objects nor with them
selves. 

You have been tolcl, gentlemen, that the law does not con• 
template the possibility of the conviction of an innocent man. 
'rhat is true. Neither docs the law contemplate that it is 
possible that a guilty man shall go unpunished. But, gen
tlemen, human law, though said to be the perfection of 
human reaRon, is not absolutely perfect. In.firmity, imper
fection, is stamped upon everything pertaining to humanity. 
There is no eye, save the eye of Omniscience, that sees with 
absolute certainty. 

But though human law doeR fail at times, and the guilty 
escape unpunished, and possibly at times punishment falls 
upon the innocent, yet there is much more certainty in its 
operation, when well administered, than is generally sup
posed. One who has never considered the subject, would 
be surprised, on observing the almost unerring certainty 
with which the avenging ministers of the law detect and 
bring to punishment those who violate its mandates. There 
is something in the very nature of crime which tends to its 
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own expo:mre. Secmity i:s not the ooitm1al coudition of, the, 
wicked. That Being who has written the records of this; 
world's progress in the s-0lid rncks,. and on the cliffs of the, 
:mountains, writes also. th~ history of secret crime in charnc
ters which will be found so legible that thty may be reacb 
with almost une-rring ceTtainty, if yoY. ·will only give them 
your attention. 

Such, gentleme11<, is the character of circrn11stantial evi
dence, which is often inconsiderately spoken against: but, i[ 
properly understood, and its principles conectly applied, it 
will se-ldom lead to erroneous results. 

With these rules for ascertaining truth, thus imperfectl}
illustrated, before you, and with an earnest doRire to arrive 
at just conclusions in this case, let us proceed to an examin
ation of the facts proved, that you may determine what legit
imate inferences should be drawn therefrom, as to the guilt 
or innocence of the prisoner .. 

We now proceed upon the hypothesis that you may find: 
that tho deceased did not commit suicide. 

In vie,v of all these considerations, looking at the charac
ter of the evidence·, direct and circumstantial, mild applying· 
it to the great fact to which I have called yom attention~ 
the manner in which the deceased came to her- death-deter
mine, as men, on your conscienees, on your responsibility. 
how that fact was. If you find that the deceased committed 
suicide, it is an end of the case ; the prisoner must be ac
quitted. 

If death was occasioned by violence inflicted by the hanc1 
of another, whose hand was it thwt inflicted the violence? 
Was it the hand of the prisoner at the bar? That solemn 
question you must decide. 'I'he presumption of the law is, 
that he is innocent. He is entitled to that presumption, step 
by step, throughout the investigation. He is to be deprived 
of it only when it is overcome by the testimony. 

Have the government overcome that presumption? 'I.'hoy 
answer in the affirmative. The respondent, by his counsel. 
in the negative., You are to decide. To satisfy you that llJ2, 
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has committed the offence, the government affirm, in the first. 
place, that he had the opportunity. They affirm, also, that 
he had the motive. They tell you that the circumstances in 
this case, all tend to show that he did the deed. The pril'l
oner responds that it is not so. 

First, then, had he the opportunity? This raises one of 
the controverted points in this case, and as it is of a char
acter which particularly addresses itself to you as practical 
men, I feel tho less responsibility upon that point. I refer 
you to the appearances in the neighborhood of tho "heater 
piece." The fact is proved by positive testimony, not contro
verted, that the prisoner, on the evening of the 6th of Octo
ber, about seven o'clock, with his oxen and cart, and one 
thousand of shingles, started for Israel Herrick's, where he 
procured some seven and a quarter thousands additional, and 
loaded them upon his cart; that he left Herrick's at about 
twenty minute8 before ten o'clock in the evening, declaring 
that he was going to Gray. The next morning, it appears 
from the testimony, that he was found at the tavern of Brown, 
in New Gloucester, at ten minutes before four o'clock. 

The government affirm that he did not pass directly down 
to Brown's ; that he drove his team down to the mouth of 
the Hayes road, across the north branch of that road, to the 
rear of the heater piece; that he there left his team ; thence 
proceeded to his own house, committed the fatal deed upon 
the body of his wife, returned to his team, and then pro
ceeded on his way to Brown's. 

The prisoner himself has given an account of the transac
tion, testified to by the witness Brown. Brown tells you 
that the prisoner arrived at his house at ten minutes before 
four o'clock in the morning; that when there he desired 
some refreshment, and proceeded to give an account of the 
manner in which he had passed the night, in which he said 
that he left Herrick's at about ten o'clock; that he arrived 
at Brown's between twelve and one o'clock; that he drove 
under the shed, fed his oxen, sat down and fell asleep, and 
remained there until the time he called Brown up. 
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Now the government say that this account of his was false: 
that in the first place he had not been waiting at Brown's: 
that he did not arrive there at tlte hour he stated; that he 
had not been under the shed of Brown; but tlrnt ho hacL 
after a forcocl drive, just arrived at the place; and they have· 
introduced nrnny witnesses to establish this hypothesis. 

First, they call your attention to the phyt,i'cal appearance 
of the earth, the marks of the cart and the tracks of the oxen. 
rrhey tell you that those left the main road, going into a 
hy-path, where, many years ago, there hacl 110011 a road; that 
there he stopped his team; that ho took off l1is oxen and 
ehainod them to tho wheel ; and that from the appearance of 
the ground yon must be satisfied that they remained there a 
very considerable period of time. You will ho ahle to judge 
with a good deal of accuracy, how this was. You are farm
ers, and may have had occasion to observe circumstances of 
this character. The government point you to the indication 
of a stone having been removed from the earth and placed 
before the wheel as a trig, to the appearance of tho cart-tongue 
having been swung off, to tracks of oxen having been driven 
r.ound to the wheel, to the appearance of a recent manure 
dropped from an animal at rest, to the appearance of an ani
mal having lain down at a place where numerous track, 
pointed towards the wheel marks. 

The government tell you that all these indications could 
not have occurred, unless the team had remained there some 
considerable time. Thon it is contended, that concurring 
with these circumstances, are other facts proved in the case ; 
that the evidence shows that the prisoner could not have been 
upon the road during any period of time from tmi o'clock 
until half past twelve or thereabouts. The evidence relied 
upon to establish these propositions, is in substance this: 

Mr. Wallace, living north of Herrick's, having a sick child, 
and desiring the services of a physician, testifies that he 
called his neighbor, Mr. Lunt, and desired him to procure 
the services of Dr. Eveleth, who lived some three miles below 
Poland Corner. 



ANDROSCOGGIN, 1857. 51 

State v. Knight. 

Mr. Lunt testifies that he loft his house near eight o'clock: 
that he passed by Herrick's, and that when he passe<l dowll 
he saw a team of oxen and a cart in Herrick's barn; that 
he went to Dr. Eveleth's, and that he started on hiR return, 
with Dr. Eveleth, at twenty minutes before ten; that Bn:leth 
got a little in advance. 'l'hey both testify that going up tho 
road by Herrick's they met no team. The testimony is that 
the prisoner left Herrick's at precisely the same time that 
Lunt, in company with Dr. Eveleth, left the doctor's house 
on his return, and the government contend that if they had 
both kept upon the road, allowing for the difference between 
the travel of au ox-team and that of hon:es,, they would have 
met somewhere in the neighborhood of Poland Corner. The 
government ask you to infer that tho prisoner had turned off 
and stopped behind a little hillock in the rear of tlw heater 
piece, and could not have been in the little divergence of the 
road between the heater piece and Herrick's, because the 
prisoner must have gone very much further. It is also said 
that the . divergence is very small, and that a team passing 
upon either branch could Le seen with the same facility by 
one traveling on the other branch, as if they both traveled 
on the same road. 

This hypothesis, it is contended, is still further strength
ened from the evidence that Dr. Eveleth left Wallace's at 
twelve o'clock, and returned home over the same road, where 
he arrived at about one, and that he saw no team on the way. 

It is said, by making a mathematical calculation, that if the 
prisoner had proceeded directly on, Eveleth must have passed 
him before he arrived home. The hypothesis that he had 
not passed, receives, it is said, still additional confirmation 
from other testimony; that is, that a team was heard and 
seen upon the road passing Hanscom's, who lives just below 
Dr. Eveleth's, at two o'clock. Sawyer and Gilman testify 
that they saw and heard a team passing the Shakers' at 
three and one quarter o'clock. Tobie testifies that a team 
passed his house at three and a half o'clock, and that he rec
ognized the voice of the prisoner speaking to his oxen, as he 
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went by. Benjamin Brackett testifies that he heard a team 
pass between three and four o'clock, and Daniel Brown tes
tifies that the prisoner made his appearance at his tavern 
about ten minutes before four. 

Now it is said, that, taking these various points of time, 
f\nd assuming that the prisoner came out of the heater piece 
at twenty-five minutes past twelve, the rate traveled thence 
will show that he must have driven his oxen at about two 
and a half miles an hour; that it is evident that he traveled 
at this rate from the heater piece to Hanscom's, at the same 
rato from Hanscom's to tho Shakers', and so on, reckoning 
between each place where the team was heard to pass; and 
that tho same result will be obtained by reckoning from the 
heater piece to each of the places mentioned. Tho govern
ment say that those coincidences, taken in connection with 
the testimony of Brown, that he did not drive his team under 
his shod, that there were no traces of his stopping any con
siderable time at his house, and the appearances at the heater 
piece should satisfy you beyond a reasonable doubt that the 
prisoner stopped his team at the heater piece, and was him
self in the vicinity of it from ten o'clock till about half past 
twelve. 

This proposition is controverted on two grounds; first, 
that it would be impossible for oxen to travel at the rate 
they must have traveled to perform the journey in the time 
indicated ; that oxen with such a load and over such a road 
cannot travel at the rate of two and a half miles an hour. 
There is much testimony on this point. It would be folly 
for me to undertake to give a jury of farmers any light upon 
a subject so peculiarly within their own knowledge. The 
question for you to determine is, not what is the ordinary 
rate of travel for an ox-team; hut to what rate of speed may 
those animals be forced by a party desiring to make rapid 
progress. Is there anything impracticable in the speed 
claimed by the government? I make the suggestion whether 
you may not have observed differences in the character of 
these animals, and whether the character of the load may or 
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may not affect their speed ; whether a team loaded with 
stone or heavy timber, might or might not travel with the 
same speed as one loaded with smaller lumber. 

There is another consideration which I passed over, to 
which I will call your attention. The counsel for the priA
oner say that the theory of the government, that the prison
er's team stopped at the heater piece, will not support the 
hypothesis that he went to his house, because it was one 
mile and ninety-two rods from the heater piece to his house. 
You are asked, the government are asked, where are the 
foot-prints of the prisoner which connect him with his house 
in his passage to and from the heater piece. It is said that 
there is a space of _one mile and ninety-two ro<ls which you 
are asked to overleap without testimony. 

Gentlemen, you are to try this case by the evidence in too 
case, and not by that which is out of it. You are to <loter
mino whether the evidence adduced produces reasonable sat
i1lfaction to your mind. If it is sufficient, you are not to say 
we will not find a verdict because other evidence has not 
been produced. 

It is undoubtedly the rule that the government should pro
duce the best evidence of which the case admits under the 
eircumstances, and it was culpaLle negligence on the part of 
the government, if by any reasonable examination they could 
find foot-prints which would have connected. the prisoner 
with the house, and they omitted to do so, or if an examina
tion would have shown that no such foot-prints existed. 

You must, however, look at tho circurnsbrncos-co1rnider 
the situation of tho parties at tho time of this dmtth. tl'hi& 
death occurred in a remote and secluded part of tlte country, 
a.mong a population where such occ11rrcnces are very rare, 
and where there is no effective detective police. You will 
recollect whether the evidence tends to show that tho inhab
itants did or not for many hours suspect that a murder had 
been committed. 

The idea at first seemed to prevail that the deceased came 
to her death by suicide, and the people who came to pay 
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their respects to the <lecease<l, or on missions of condolence 
or mercy, came there with. that impression. While this im. 
pression lasted, there is evidence of passing to and fro, both 
on the one side and on the other; down the road to 1Vater
house's and Herrick's and back, and also passing to and from 
the parlor window. You will cousider whether, when it was 
suspected that a murder had been committed, it was not too 
late to detect tracks upon the road. If, however, the absence 
of such proof throws an insurmountable barrier in your way, 
then tho hypothesis of the government fails. But, if tho sit
uation of the parties at the time, and subsequent occurrence,-, 
were such that you may suppose that it would not have been 
possible for the government to have given you this species 
of evidence, then it is no imputation on the integrity or intel
ligence of the prosecuting officers that they have not done 
so, because they arc not called upon to perform impossibili
ties. With these considerations, thou, I acik, arc you satisfied 
that the prisoner had the opportunity to commit the crime ·t 

If ho had the opportunity, had he a motive to do it? Mou 
do not cmnmit crime, ordinarily, without a motive, although 
they sometimes act from those which are apparently inade
quate. 1Vas there any motive hero? One motive assigned 
is, that he had allied himself to a woman very much his sen
ior in years, some years ago, when their disparity of ago ,ms 
not comparatively as great as now; that ho had conceivc<l 
tho idea of marryi11g· n, younger woman; and that on one 
occasion ho Imel indicated this to 0110 of his neighLor's; and 
that the sickness of his "-ifo was of such a character as to raifst• 
susr,~cions that ho hacl resorted to unjustifiaLlo moans to pro, 
cure her early decease. Then, again, it is suggested that tlw 
title to the property, as indicated by tho deeds in tho cac:e. 
shcnrn that he was to lJe beuofittdd, pocuniarily, by her deatli. 
This evidence yon will consider. 

Sidney Y orrill testifies that some weeks Lefore Octokr 
Gth, ho aided tho priwnor to grind a knife which tlto prisoner 
produced, and ,Yhich has beou put into the case.: tliat l1l' 

asked him what he iuteucled to do with it that the pritlonor 
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made no answer; that he put it away in some place unknown 
to the boy; and that it was not nsecl about the premises. 
'l'he boy tells you that subsequently having· occasion to 
:'learch for apples in a hole in the hay mow, he there found 
this knife, and that it was very 1-lharp. 'l'he government affirm 
that thi::; circumstance, when taken in connection with subse
quent events, shows that the knifo was prepared in anticipa
tion of this crime. 'l'hey say that it was not before used for 
any purpose; that it was secreted until the night of the (}th; 
that it was afterwards ascertained that it had boon removed 
from the hay mow, and was found covered with blood, near 
a fence, in tho prisoner's field, under circumstances tending 
to connect the prisoner with its use. 'l'he prisoner's counsel 
contend that the facts do uot authorize such a conclusion; 
that they wore grinding knives at the time, and having 
ground one for use, the prisoner proposed to grind this one 
also, as a matter of convenience; that it was put in the hay 
mow, not secreted, but in a place open to the view of every. 
body. 

It is further suggested that the prisoner had knowledge of 
the situation of the house and of everything in it ; that tho 
candles, tho matches, and the pillows wore known to no other 
person; that tho pillow found upon the hoacl of the deceased 
must have been faken from the bed in tho sitting-room; and 
that the parlor door must have been locked to secure againf't 
intrusion; that tho ·windows must lmve been prepared in 
aclvancc; and that tho party having thns secured the lloor, 
and opei10d a place for retreat, tho crime w,1::; perpetrated .. 
Those acts, it is coutenclec\ conkl not have been done by ally 
one not having lmowleclgo of tho hon:-;o. 'rhere has been no 
explanation a:-; to tho knifo reforrecl to. If it was found ill n 
place orprnlly accos,;ible to other partie-s as to tho pri.,oner. 
ho was llOt called upon to ai:connt for it; but if ho secretccl 
it in a place whore it wa,; under his entire control1 then it 
fornishe,, eviJence again:-it him of a more conclusirn elnr
acter, provided you should be sati::;fiecl that the kHifo fouwl 
is the one ,Yith which the wound was inflicted. 
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The finding of the knife, the locking of the door, and the 
opening of the window, have a tendency, more or less strong, 
to show that the act of killing was one of design and delib• 
eration. I call your attention to the handkerchief of the 
prisoner found in the throat of the deceased. It is claimed 
by the government that this is a circumstance of a highly 
inculpatory character, directly affecting the prisoner. Har
riet N. Jordan testifies that it was the handkerchief of the 
pri:-i611er; that Rhe washed and ironed it, and put it in hi..: 
posRec;siun about a week before the witness left for Portland; 
that it was a handkerchief which the deceased was never 
accustomed to use. This testimony is of importance. It is 
1mggested by the counsel of tho prisoner that the handkcr• 
chief might have been placed where it ,vas fouud, by the 
deceased herself. This is on the hypothesis that she com• 
mitted f.'uicide. But if yon are satisfied that a murde1· ha.R 
been committed, then the testimony tha.t the ha11dkercl1 ief of 
tJie prisoner was fonnd pressed into the wouml, diminitihe~ 
the probability that the deceased would have had po",3c,;,;iun 
of it and placed it there. 

If you are satisfied that it was, not in the possession of the 
deceased, nor used by her, and that there was a physical im, 
posibility that it could have been placed in the ,vound by 
hm:, as it was found, you will inquire how it came there, 
The posses:,;ion was, so far as the evidence shmv,i, last in the 
prisorwr. Has he shown how or when he parted with thnt 
JHlflf:C:-,sion? Does or not the te:,timony so connect him with 
that handkerchief as to require explanation 'l You will judge. 

Again, a knife has been produced, which wmi found, it i:.< 

Raid, on the premises of the prisoner. Is there anytlting in 
thu position of tho prisoner, and the eircumsbnceR under 
which that knife was found, by ,vhich you may i11fer that the 
prisoner had possession of it, or that it was used to kill tLt: 
deceased? His counsel say that there is nothing to show 
that the prisoner was within six rods of that knifo; 110 reaRon 
to believe that it might not have been placed where found by 
any other hand as well as his. This circumstance ( the finding 
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of the knife) is of an inconclusive character, unless you are 
satisfied that it was placed there by him or by his procure
ment. If, on the other hand, the circumstances are such as 
to satisfy you that it was in the possession of the prisoner, 
and deposited where it was found, by him or by his procure• 
ment, and that it was used to take the life of the deceased, 
then it becomes a circumstance of conclusive tendency against 
him, unless satisfactorily explained. 

There has been considerable discussion as to the character 
of the stains found upon the knife and other articles, to which 
your attention has been called. The government affirm that 
they·have produced evidence sufficient to satisfy you that the 
various articles described by the witnesses were stained with 
human blood; that you should infer this from appearances ill 
the wound when compared with the knife,-portions of it 
appearing, it is said, to have been made by that instrument-; 
that the knife fits to the first incision or thrust in the wound, 
and that it gives evidence of dullness at the point where it 
was thrust, as is contended, upon the bones of the neck. 

Two experts have been called, who assure you that there 
is a marked and palpable distinction between human blood 
and the blood of the lower animals. They both testify with 
great apparent confidence that the stains found upon the shirt 
of the prisoner and upon the knife, shingles, ring, chain, clevi, 
and pin, were sfains of blood which could not have flowed 
from the veins of a sheep. Yon heard their testimony, and 
you will give it the consideration to which you think it justly 
entitled. They do not testify tlmt these stains were human 
blood. The government claim that this testimony excludei
the possibility that the stains in the articles referred to could 
have come from the sheep slaughtered by the prisoner. 

Next, rs to the stains oa the person of the prisoner. Mr. 
Rice testifies that he saw the prisoner on the 7th of October, 
on the piazza of his house, in conversation with Mr. Holt; 
that he then discovered upon the arm of the prisoner, a spot 
which he thought to be blood, about two inches long and one 

5 
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inch wide. Mr. Holt testifies that ho observed what he be
lieved to be blood upon the shirt sleeve of tho prisoner, and 
upon his overalls. Mrs. Small and Mrs. Herrick testify that: 
they washed the overalls. Mrs. Small testifies, that, before 
ic'he washed them, she discovered upon the left side ,diat she 
supposed was blood; that she was desired to wash them by 
the prisoner. Yon heard her description of what occurred 
when they were subjected to ,vashing. 'l'he counsel for the 
prisoner admits that there were indications of color upon the 
overalls, and upon certain other articles, but contends that 
the evidence shows that it was red paint, ,d1ich was m:ed by 
the prisoner tho Friday· before, while painting the house 

. which he was building at '' Black Cat." It does not occur to 
me that there was any distinct evidence as to the particular 
day on which that labor was performed. You may have had 
some experience in such matters, and may be able to deter
mine whether red paint, placed upon clothing, worn, an.cl 
exposed for several days in succession to open air, would 
immediately give off the color of red, on being placed in 
water; whether oil paint is thus easily removed, upon the 
application of ,vater. If the discoloration of the water, tes
tified to by the witnesses, was produced by rod paint, then it 
should not prejudice the prisoner; but if it was occasioned 
by recent blood, you will judge whether it was or not a cir
cumstance which required explanation. 

So, too, as to the stains upon the shirts of the prisoner, 
and upon his person. You will consider whether, in the sit
uation in which the prisoner then was, those were or not 
physical circumstances which required explanation, and wheth
er the witholding of such explanations, if such were the fact, 
or the explanations, givon1 wore or not such moral coinci
dences as tended to quali(y tho character of those circum. 
stances, and to give them an inculpatory and conclusive 
t~ndency. 

These suggestions will also apply to the stains upon the 
shingles, chain, ring, clevis and pin, provided you are satisfied~ 
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beyond a reasonable doubt, that they were stains of blood, 
aud were occasioned by the prisoner. 

It is contended that tho conduct of tho prisoner, his acts 
and declarations, have had a strong tendency to establish his 
guilt. His statements, testified to by Brown, as made on his 
~1rrival at his house, are relied upon by the government with 
much confidence., The time of his atrival at that point if he 
were innocent, could, it is said, be of no importance. But it 
he should be charged with the murder of his wife, it is said 
that it would be of the utmost importance to him to be able 
to establish the fact that he was so ·situated as to render it. 
impossible that he could have committed the crime, and hence 
his desire to convince Brown that he arrived at his house as 
early as twelve or one o'clock. These statements, it is con
tended, were not only false, but were manifestly made with 
special reference to a future defence. ·When these statements 
are said to have been made, no charge of crime appears to 
have been made against him; nor, indeed, does he appeal' 
then to have been suspected by any one. 

Of a similar character is a part of the conversation of the 
prisoner, testified to by Thurston. This witness testifies 
that when he informed the prisoner that, as near a'S he could 
learn, his wife died between twelve and one oJclock, he re
plied, that was the time, he, (the prisoner) arrived at Brown's. 

It is contended that these statements of the prisoner were 
false ; and that, being made at a time when he was under no 
embarrassment, in consequence of being charged or suspected 
of having committed the murder of his wife, they show guilty 
knowledge, and a concerted scheme to avert suspicion, and 
in case he should be charged, to prepare a defence in advance. 
You will examine this part of the testimony carefully, and, 
applying the principle which I have explained to you, draw 
such inferences from the facts proved as you may think legit
imate. 

Thon, again, you will consider his alleged attempts to suh
orn witnesses. It is said that he applied to Herrick, Down~, 
the two Edwards, Gilson and Brown, desiring each of them 
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to aid him to escape from the dilemma in which he found 
himself; that he desired them to do it by perjury 1 these are 
circumstances of a very grave character1 tending, if true, to 
give an inculpatory and conclusive character to material actl!
which might otherwise be of an inconclusive character. 

It is said that he made remarks at his wife's funeral, i11 
relation to his step-daughter, ( the daughter of his wife) which 
showed a cold and hardened heart, and that he indulged, on 
that occasion, in gross conversation, in levity, in low and ob
scene jokes, and thnt such conduct has a tendency to show 
his guilt. I do not so understand it. I think that conduct 
cannot be used for that purpose. 

But there is one view in which hi"l- deportment on that oe
casion may be of importanc-e. J t is contended that his alleged 
attempts to sub0rn witneBses, and his failure to give satisfac
tory explanations when the circurustances of the case reason• 
ably called for ex)_)lauati<m: that his giving unreasonable and 
false accounts really oug:11t not to weigh htavily against him, 
because they v·ern m::,de unr1er circumstances where he had 
not full control oYct· his mental :facultie;:;. This man, it il5 
said, left his home in peace and Recurity, to pursue his busi. 
ness at a distant village, when suddenly and unexpectedly he 
was met with the overwhelming intelligence that the person 
who was most <leP.r to him had fallen by violence inflicted by 
her own hand ; that in this condition he was crushed and 
overwhelmed with grief, nnd could hardly be expected to 
have the foll control of hiR mental faculties; and then, in 
addition to this grc~t calamity, that, on his return home, hil 
shortly observed that suspicious eyes were fastened upon him., 
that fingers were pointed at him as the guilty author of th@ 
fearful transaction which had occurred; and that thus h~ 
labored under double embarrassments; first, suffering under 
the greatest of earthly calamities, the sudden loss of his wife, 
and then under the additional one of being unjustly pointed 
at as guilty of her murder; and that, under such overwhelm
ing circumstances, he might well be expected to say and d:> 
things which in his calmer moments he would not have sair! 
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or done. Human experience· has shown that men have been 
left, in times of adversity, to do and say things that are abso
J.utely unaccountable. 

There are cases on record where men at such times, under 
-a pressure not ordinarily brought to bear upon human beings1 

have admitted themselves to be guilty of the crime of mur
der; and have thereby placed their lives in jeopardy, when, 
in fact, they were entirely free from guilt. Hence has sprung 
~ rule of law which prohibits the government from giving in 
e,vidence the declarations of parties who are so situated that 
those declarations are not supposed to be voluntarily and 
freely made. That rule has been invoked in this case, and 
enforced; but I desire to ask you whether or not the evi
dence shows that the prisoner was in that disordered condi
tion of mind ; whether or not he was so overwhelmed with 
ealamities and oppressed with grief, at the times referred to, 
that he made these various declarations as to his own con
duct, and did these various acts in relation to procuring tes
timony, whatever they were, not knowing what he was doing, 
qr what he was saying. 

As explanatory of that point, and tending to show the real 
,condition of his mind, it is legitimate to show how he deport 
ed himself at the funeral of his wife. It is a pertinent ques
tion to ask, whether, under that which, to ordinary men, 
would be the most solemn of all earthly occasions, he was 
indulging in obscene jests, in frivolity and laughter. That 
testimony becomes pertinent, in connection with his acts, as 
tending to show, whether, when he performed these acts, he 
was deprived of his right mind, and was acting under the 
pressure of an overwhelming calamity, or whether he was in 
the full possession of all his faculties. 

Was the death of Mary Knight occasioned by her own 
act? If so, you will acquit the prisoner. If not, by whose 
hand was it occasioned? Was it occasioned by the hand of 
the prisoner? To determine this, gentlemen, you will look 

• at all the circumstances in the case, and determine whether 
they are all consistent with the hypothesis1 or whether any 
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of them are inconsistent with it. I have, in this connection, 
to remark upon the testimony in relation to the condition 
of the window. It is said, that although the circumstances , 
may be such as to create suspicion, and nearly all point in 
one direction, yet that, wholly incompatible with the hypoth
esis of the guilt of the prisoner, is the fact that the window 
in the parlor was so situated that it was absolutely impossi
ble for him to have made his escape through it from the par
lor. This is a circumstance for you to consider, as bearing 
strongly upon the point whether the deceased was murdered 
or not, as well as upon the question of tho guilt of the pris
oner. 

It is contended in behalf of the prisoner, that the govern
ment have proved that a murder could not have been com
mitted; that they have introduced Lydia Knight, the only 
human being who was in the immediate vicinity of the de
ceased at the time of her death:, and that her testimony neg
atives the hypothesis of murder. From all the testimony the 
inference seems to be very strong that this witness must 
have been in that room at the time of the death. She testi
fies that the deceased got into bed with her; that she occupied 
the front side; that the deceased occupied the back side of 
the bed ; that, while she was in bed, she thought she felt the 
arms of the deceased thrown upon her, and hoard an outcry; 
and that she has no knowledge of the manner in which her 
death was occasioned. She also testifies that she saw no 
person there ; that she was not conscious, in any way, that 
any third person was present. She tells you that it was not 
possible, in her opinion, for any person to have gone upon 
that bed and committed the murder without her knowledge. 

The defendant, by his counsel, contends that it is not in 
the mouth of the government to question the competency of 
Lydia Knight, or impeach her credibility. He tells you that 
if the crime had been committed as alleged by the govern
ment, Lydia Knight must know :it. 

It is a rule of law, that a party voluntarily introducing a 
witness into court, shall not be permitted to deny the compe-
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tency of that witness, nor to allege his terpitude nor impeach 
his general credibility. The government have not contro- , 
verted the competency of Lydia Knight, nor called in ques
tion her general credibility; but, gentlemen, I must be per
mitted to say that the government have, in my judgment, 
taken a most charitable view of the conduct of Lydia Knight. 
They are not permitted, as I have said, to deny her compe
tency, nor her general credibility. They have not assumed 
to do either; but they are permitted to show facts inconsis
tent with her testimony, by other evidence. If Lydia Knight 
was in that room with Mary Knight at the time of her de
cease, and did not see the blow struck by which her life was 
taken, you are not compelled to come to the incredible con
clusion that Mary Knight is not dead. You are to consider 
all the evidence. It does not necessarily follow that because 
Lydia Knight was present, but did not observe the manner 
or time of death, that it did not occur. There is a distinc~ 
tion between positive testimony and negative testimony. 
By observing this distinction, testimony comparatively in 
conflict may frequently be reconciled. Thus two of your 
panel may have been in condition to observe the counsel of 
the prisoner perform a certain act during this trial. One 
may have had his attention particularly called to him at the 
time; while the other, sitting in plain view of the counsel, 
did not observe that act. Suppose that matter were to be 
investigated, and you two gentlemen were to go upon the 
stand. and testify to what you saw. While you, Mr. Fore
man, might testify distinctly to the transaction in all its de. 
tails, your fellow, with equal truth, would testify that he saw 
nothing of the transaction; yet you both sat in plain view of 
the counsel. Does this supposed case present a necessary 
conflict of testimony? Not at all. Your fellow, Mr. Fore
man, would testify to all he saw. You would testify only to 
what you saw. Your attention being called to the transac
tion, you observed it,-the attention of your fellow then 
being in another direction, he did not observe it. This is an 
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illustration of positive and negative testimony. I suggest to 
you whether it may or not be reasonable to explain the testi
mony of Lydia Knight upon this principle. Such is the ex
planation of the government. She tells you that she heard 
the outcry, and was very much alarmed. You observed her 
upon the stand. She is apparently far advanced in years, 
and perhaps it may not be unreasonable to suppose that her 
faculties have become somewhat impaired. Is it or not un
reasonable to believe that in her alarm she was really uncon
scious how the death of Mary Knight oceurred? That she 
did not, is a charitable eonclusion; but, however it may be, 
you are to find the real faets from all the evidenee in the ease. 

If you can resolve the apparent eonflict of testimony on 
that principle, you will undoubtedly be happy to do so, and 
thus save the character of the old lady from reproach. 

You will also, in this connection, consider the testimony of 
the children, the condition in which the body was found, the 
marks of violence testified to upon the faee and side of the 
deceased, alleged appearances of blood upon the floor and tho 
window sill, and upon the spring of the window, and also upon 
the outside of the house, and the alleged situation of the joist 
in front of the window. You will also consider the absence 
of blood marks upon the doors, the end window, and the torn 
curtain, and upon the sash whieh had been removed, and the 
situation in which that sash was found. 

You will determine from the testimony whether the stains 
upon the window sills were or not impressed thereon before 
the sash was placed in the condition in which it was found in 
the morning, as these stains are alleged to have been under 
the sash. 

From this fact the government ask you to infer, that aftet 
the murderer had made his escape, some hand unsmeared 
with blood had adjusted that window as it was found, and 
they suggest that it may have been done by Lydia Knight, 
who, it will be recollected, the witnesses testify was absent. 
at one time during the night of the decease of Mary Knight, 
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and on search was found in the cornet bed-room. I do not 
recollect that eith~r party interrogated Lydia Knight upon 
that point. 

It is strongly insisted that the situation of that window is 
absolutely inconsistent and incompatible with the guilt of the 
prisoner; that he could not, by possibility, have committed 
the murder and escaped through that window, and that there 
is no suggestion of escape in any other direction. The con
sideration is worthy your attention, whether there were 
greater obstacles to the escape of the prisoner than there 
would have been to that of any other person. If you come 
to the conclusion that Mrs. Knight did not commit suicide, 
but was killed by the hand of another, that other hand must, 
in some w"ay, have come in contact with her. What person 
had the most favorable opportunity to perform this act'? 
Who had a motive to do it? Who possessed the means 
and had the facilities with which to accomplish it? In what 
direction, and to whom do the circumstances in the case, as 
proved, point, as being connected with the transaction? Do 
these circumstances all point in one direction ? Are they 
proved beyond a reasonable doubt'? .A.re the circumstances 
of a conclusive and inculpatory character'? Do they point 
to the prisoner as the guilty party? And are they of such 
a character as actually to exclude, to a moral certainty1 and 
beyond all reasonable doubt, every other hypothesis except 
that of the guilt -0f the prisoner ? 

The prisoner stands before you charged with the crime of 
murder. That charge is not to prejudice you against him. 
He is entitled to the presumption of innocence till it is over
come by legal testimony. 'l'hat testimony, in all its material 
facts, must be consistent with his guilt. If there is any sub
stantial circumstance proved which cannot exist consistently 
with his guilt, it acquits him. If on the other hand, the cir
cumstances are all consistent with his guilt, if they conclu
sively tend to prove his guilt, and are of a character to 
e;xclude all reasonable doubt that the crime could have been 
committed by any other per!lon, and if you are satisfied be-
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yond all reasonable doubt that the fatal wound was not 
inflicted by the deceased hen:elf, but was inflicted by the 
prisoner-if the government have proved all this, they have 
done all that they are required to do, and are entitled to a 
verdict at your hands. If they fail to do this, the prisoner 
is entitled to a verdict of acquittal. 

If you find the defendant guilty of murder, you will also 
inquire, and by your verdict ascertain, whether he is guilty 
of murder of the first degree or guilty of murder of the 
second degree, and will answer when you return your verdict. 

Gentlemen, during the progress of the trial, many cases of 
erroneous convictions lrnve been read to you from the books, 
and, in view of these, you have been admonished of the 
dangers which surround jurors when called to act upon cir
cumstantial evidence. The case of the Booms, of Vermont, 
and of Jennings and Shaw, of England, have been tho sub
jects of particular attention. So far as the presentation of 
those cases may have a tendency to induce you to act with 
caution and carefully to scrutinize and weigh the evidence 
in this case, it is well. But if designed to strike terror into 
your minds, and to induce you to refuse to act except upon 
positive testimony, they will serve no good purpose. They 
do not tend to show any marked superiority of one class of 
testimony over anotiier. The Boorns were convicted on 
their own confession; Jennings, on the testimony of a per
jured witness; Shaw, on a combination of circumstances 
amounting to little less than positive testimony, including 
what was supposed to be the dying affirmation of his own 
daughter. Those, and cases of a similar character, which 
are almost invariably .pressed upon the attention of jurors in 
capital trials, where the evidence is circumstantial, stand out 
as land-marks, far removed from each other in judicial history, 
and tend to illustrate, not so much thlil dangers peculiar to 
any particular kind of evidence:, as the infirmity incident to 
all human institutions. 

Gentlemen, I have thus passed hastily over the leading 
features in thit1 case. It has not been my design to recapit-
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ulate in detail Lhe testimony, or to determine the facts, but 
simply to aid you as far as I am able, in arranging them in 
their proper order. What the testimony of the witnesses 
has been, and what facts are established, either directly or 
inferentially, you, and you alone must determine. 

This trial has oc::mpied several weeks. A vast amount of 
testimony has been introduced, and this whole case has been 
presented with a degree of ability, seldom, if ever, excelled 
in any court of justice. Yon are fully possessed of the 
opinions of the counsel of the government and the defence, 
both of whom have presented their views with distinguished 
ability. Further light can hardly be expected. The court 
has endeavored to hold the scales of justice even, between 
the government and the prisoner. The hour in which you 
are to act, has now come. Other parties connected with this 
trial have discharged their duties; you are now called upon 
to discharge yours. 

In the progTess of this protracted trial you may have spec
ulated upon portions of the testimony as it has been produc
ed. One fact may have had a tendency on your judgments 
to inculpate and another to exculpate the prisoner. These 
facts may have been matters of discussion among you, and 
from these discussions partial opinions may have been formed. 
You would be something more than human if impressions 
thus made did not remain. 

But when you now retire to consider your verdict, you 
should at once dismiss all such impressions or partial opin
ions. You must now look at the whole case, and consider 
all the facts and circumstances as a whole, and in view of all 
the light that has been thrown upon them, you should exam
ine the case, not with a view to maintain opinions, nor to 
gain a triumph over your fellows ; but discarding all pride of 
opinion, all strife for victory, and acting under a sense of 
your high responsibility, each should seek only for the truth. 

To all which charge and instructions, and to each of them, 
and to each and every part thereof1 the counsel of the pris
oner excepted. 
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POINTS Al(D AUTHORITIES FOR THE DEFENDANT. 

BY N. CLIFFORD. 

I. The demand for triors was improperly refused, and the 
judge erred in ruling that in all cases of challenge for cause, 
whether for favor or otherwise, the question of indifference 
or impartiality must be heard and determined by the court. 

1. Every person accused of crime is entitled to an impar
tial trial, and except in trials by martial law or impeachment, 
by a jury of the vicinity. 

Nor can any person be deprived of his life, liberty, proper
ty or privileges, but by judgment of his peers or the law of 
the land. Const., art. 1, sec. ti. Const. of Mass., 1780, art. 
1, sec. 27. 

The legislature is authorized to provide by law," a suita. 
ble and impartial mode of selecting jurors, and it is expressly 
ordained that their usual number and unanimity in indict
ments and convictions shall be held indispensable." Const., 
~- 1, sec. 7. Const. Mass., 1780, art. 1, sec. 12. 

The mode of selecting jurors is accordingly prescribed by 
statute, and it is to that proceeding, undoubtedly, that the 
framers of the constitution refer in the above provision. It 
confers the powers as the words import, to make provision 
for the choice of jurors from the mass of the citizens. 

It contemplates a proceeding anterior to the service of the 
venire, and has no reference whatever, to the formation of 
the panel at the trial. R. S., chap. 135. 

Jurors are first selected and then summoned, and the list 
is made up by the clerk from the returns upon tho venires. 

After the list is thus made up, the prisoner is entitled to be 
furnished with a copy of it, to assist him in exercising his 
right of challenge. R. S., chap. 172, sec. 22. 

It is obvious therefore that the power conferred upon the 
legislature to provide for the selection of jurors has nothing 
to do with the right of challenge in court. 

That matter is left entirely to the long established and well 
known principles of the common law, 
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2. .A.n impartial jury is one selected or drawn and returned 
pursuant to the statute and impanneled according to the 
usages and principles of the common law, as it existed when 
the constitution was formed. 

It must be considered, therefore, that the right of challenge 
for cause, though derived from the common law, is a consti
tutional right in this state, and one which cannot be impaired 
even by legislative enactment. Otherwise a person accused 
of crime might be deprived of an impartial jury. 

3. Peremptory challenge stands UlJOn a different basis. It 
was allowed originally as a matter of favor, and has always 
been considered subject to legislative control. It was so in 
England, and is so here. Whar. Crim. Law, (4th ed.) soo. 
2958. R. S., chap. 172, sec. 17. 

It is doubtless competent for the legislature to enlarge o't 

diminish their number, and perhaps to disallow such chal,. 
lenges altogether. Law,; of Maine, 1821, chap. 59, sec. 4j. 
S&me, 1849, chap. 105, sec. 1. 

N, t so with respect to the right of challenge for cause-. 
It is part and parcel of the right of trial by jury, and can no 
more be abrogated than the constitution itself, by which it is 
Becured. 

The guaranty of an impartial jury is of no value if the 
accused may be deprived of the means of making that guar• 
anty available. 

Challenge for cause is the only means allowed of right to 
the accused at the trial for that purpose. People v. Bodin~, 
1 Den. on p. 309, near the bottom of the page. 

4. It follows therefore that the right of challenge to the 
polls for cause is an indispensable incident to the right of 
trial by jury, and though it was derived from the common 
law, it is by necessary implication, secured by the constitu
tion of this State to every person accused of an indictable 
offence. Const. Ar. 1, Sec. 6; People v. Bodine, 1 Den. pp. 
304 and 305; Low's Case 4 Me. 449; 3 Co. Litt. 157, b. p-. 
523; 2 Hale's P. C. (1st Am. ed.) p. 275; 2 Hawk P. C. chap. 
43 2 Kent's Comm. (6th ed.) p. rn, 1 K. 612; 2 Inst. p. 50(: 
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Hoke v. Henderson, 4 Dov. (N. C-) p. 15; 3 Story's Com. on 
Const. pp. 652, 661; Taylor v. Porter, 4 Hill on pp. 144,146: 
Whar. Crim. Law, ( 4th ed.) sec. 2H44 and 3022; Lmvis' Crim. 
L. p. 611 ; 5 Dae . .Abr. by Douvier, 436; 1 Bonv. L. Die. 
(Gth ed.) p. 217. Title, challenge to the polls for fiwor. 

5. Challenges to the polls for cause me hvofold. Princi
pal cause, and challenge for favor. Principr,l cause is where 
a cause is shown which, if found true, stanci.s sufficient of 
itself without leaving anything to be tried by triors. Whar. 
Crim. Law Soc. 2975; 2 Hale's P. C. (1 .Am. ed.) 275, note 2: 
2 Gabb. Crim. Law p. 391; 2 Hawk. P. C. chap. 43, sec. 10 and 
32, pp. 582 and 589; 3 Co. Litt. 158, a. (p. 481. )·\ 1 Chit. 
Crim. Law (*549) p. 548. 

Challenges for favor take place where, though the juror is 
not so evidently partial as to amount to a principal challenge, 
yet there are reasonable grounds to suspect that he will act 
under some undue influence or prejudice. 

The causes of such challenges are manifestly numerous, 
and dependent on a variety of circumstances; for the ques
tion to be tried is whether the juryman is altogether ind.if: 
ferent, as he stands unsworn. "\Vhar. Crim. Law sec. 3022; 
Carnal v. the People, 1 Parker C. R. p. 272; Smith v. Floyd, 
Barb. Sup. C. R. p. 524; State v. Creasman, 10 Ire. p. 395; 
Malone v. the State, 8 Geo. 1P• 408; Bishop v. the State, f; 

Geo. p. 121. 
Where the cause of challenge stated amounts to a princi

pal cause, if the facts are und£sputed, the question whether 
the juror stands indifferent or not, is one of law, to be deter
mined by the court. People v. Bodine, 1 Den. on pp. 364 
and 365. 

Whether the challenge be one for principal cause or fur 
favor, if the facts are disputed, the question must be submitod 
to triors. Ex parte Vermilyea, et als, 6 Cow. on p. 559 ; 
People v. Mather, 4 Wend. on pp. 239 and 240; Whar. Crim. 
Law sec. 30 and 41; LewiR Crim. Law page 611, at the bottom 
of the page; People v. Bodine, 1 Den. on pp. 304 and 305; 

• 3 Co. Litt. (1 Am. ed.) ( 481 )* p. 522; Bae. abr. juries, E. 12. 
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6. ·when the challenge is for favor the question whether 
the juror is indifferent or not must in all cases be submitterl 
to triors. 3 Co. Litt, (1.Am. ed.) 158, b. p. 526; case oftlw 
.Abbott of Strata :Mercella, 5 Coke R. part 9 p. 32, cites as 
authority 9 E. 4, 5 b. 15 E. 4 2-!cJ,. 4 E. -!, 18 E. 4, 18a, 16 E. 
4, 7 b. 14 H. 7, 1 b. 19 H. 6, 48 b. 7 II. 4, ,10a; 11 Petersdorf 

· .Abr. (740) p. 5-!2; 2 Hale's P. C. (1.Am. cc"i.) 275; 1 Chitt. 
Crim. Law (549) p. 548; 3 Bae. abr. juries 12, p. 765; 2 Hawk. 
P. C. chap. 43; Whar. Crim. Law, sec. 3038; 3 Jae. law die. 
Jury II, p. 576; 2 'l'idd Prac. 779; Viner abr. trial of chal
lenges .A. e. p. 2!}0; McCormick v. Brookfield, 1 South. p. 
69; U. S. v. Johns, 4 Dall. p. 413; Howe~s prac. jury p. 24 7; 
I .Arch. Crim. Law.by Wat. p. 163-4; Prindle v. Huse, 1 Cow. 
p. 432 and note on p 441; Mechanics' and Farmers' Bank v. 
Smith, 19 Johns. on p. 121; 4 Bl. Comm. p. 353, note 8; 
Lohman v. the People, 1 Corns. R. on p. 384; Lewis Crim. Law 
pp. 611 and 612; 1 .Archb. prac. pp. 207 and 208; 2 Gabb. 
Crim. Law, p. 39-5; .An~mymous, 1 Salk., R. 151; 3 Bl. comm. 
on p. 363. 

7. The right of challenge for cause_, is a right derived 
from the common law, and is not now nor was it ever con
ferred, or the manner of its exercise regulated by statute in 
this state, since the adoption of our constitution. Barrett v. 
Long, 16 Eng. law and eq. p. 1; Brook's abr. title challenge. 

Our ancestors brought with them the common law, ancl 
their respect for it appears in all the statutes of the colonial 
governments, of which the act respecting trials passed in 
1641, is a striking example. 

It provides that "it shall be in the liberty of both plaintiff 
and defendant and likewise of every delinquent to be judged 
by a jury, to challenge any of the jurors, and if the challenge 
be found just and reasonable by the bench, or the rest of the 
jury, as the challenger shall choose, it shall be allowed him, 
and 'tales de circumstantibus' empanneled in their room." 
A.nc. Charters of Mass. chap. 98, p. 199. 

'l'he act setting forth general privileges is equally explicit 
and instructive. 
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It provides among other things that, "In all capital cases 
there shall be a grand inquest who shall first present tho 
offence, and then twelve men of the neighborhood to try the 
offender, who, after his plea to the indictment shall be allowed 
his reasonable challenges." Anc. charters of Mass. chap. 2, 
p. 214. 

Jurors at first were chosen by the freemen of the respective 
towns, and when so chosen it was made the duty of the con
ritalJles "to warn them to attend the court whereto they are 
appointed." Colony laws, ane. charters, chap. 61 p. 144 r 
Prov. laws, anc. charters, chap. 5, p. 221, and chap. 61, p. 332. 

And by the act last mentioned, it is provided that if by rea,. 
son of challenge or otherwise there do not appear a sufficient 
number of good and lawful men to make up the petit jury 
or juries to serve at the said court, then and in such case the 
said jury or juries shall be filled up de talibus circumstantibus. 

The choice of jurors was further regulated by the act 33 
George II, passed in 1760, requiring lists to be prepared and 
laid before the town at a meeting called for that purpose. 

Under this act the jurors were drawn from the jury box, 
very nearly in the manner of the regulations of our revised 
statutes. 

And tho fourth section of the act proYides almost in the 
words of chapter 115, section 65, of our revised statute.; 
ti that the justice of the respective courts aforesaid are here
by directed upon motion of either party in any case that 
8hall be tried after the first day of Juno next1 and during the-
continuance of this act, to put any juror t,o answer upon oath 
whether returned as aforesaid, or as taE1"man; ·whether he 
doth expect to gain or lose by tho issue of the cause then 
depending. Whether he is in any way related to either 
party, or hath directly or indireetly given his opinion, or i11 
sensible of any prejudice in the cause." Prov. laws, Arn:. 
Charters, p. 626. 

It must be obvious that the provisions above cited related 
solely to civil causes, and that there is no pretence that it 
repeals or is in any respect inconsistent with the act of 1641, 
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or the act declaring general privileges passed in 1692. Idem. 
pp. 191, 214. 

Both those statutes recognizing challenges in criminal 
cases as at common law were unrepealed and in full force in 
1780, when the constitution of Massachusetts was adopted. 
That constitution provides as follows: 

"All the laws which have heretofore been adopted, used and 
:tpproved in the Province, Colony, or State of MassachusettR 
Bay, and usually practi~ed on in the courts of law, shall 
still remain and be in full force until altered or repealed by 
the legislature; such parts only excepted as are repugnant 
to the rights and liberties contained in this constitution." 
Constitution of Mass., chap. 6, article 6; Comm. v. Webster1 

5 Cush., on pp. 303, 304. 
Chief Justice Shaw says in that case that the common law 

"was adopted when our ancestors first settled here, by gen
,eral consent. 

"It was adopted and confirmed by an early act of the pre .. 
vincial government, and was formerly confirmed by the pro
vision of the constitution above cited. 

"So far, therefore, as the rules and principles of the common 
law are applicable to criminal law, and have not been altered 

.,and modified by acts of the colonial or provincial govern
ment, or by the state, they have the same force and effect a;; 
laws formally enacted." 

8. Those who allege the alteration must show it. The 
burden is upon the government in this case, and if they set 
up a repeal of the common law right, they must sho~ it 
clearly; as the maxim is that statutes passed in derogation 
of the common law are to be construed strictly, and are not. 
to operate beyond their words or the clear repugnance of 
their provisions. Stowell v. Zouch, Plow. R. 365; 1 Rent's 
Comm., part 3, sec. 20, p. 464; Heydon's case, 2 Coke, R. part 
3, p. 9; 6 Bae. abr. statute 4; 1 Bishop Crim. Law, sec. 911 

and case cited; 2 Weller 75. 
A statute which is to take away a remedy given by the 

common law aught never to have a liberal construction. 
6 
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Hammond v. Webb 1 10 Mod., 282; G Bae. abr. statute 6. 
page 388. 

"Where the new statute docs not repeal tho old law, botl1 
have a concurrent efficacy1 and suitors may elect under which 
they will proceed. 1 Bishop Crim. Law, soc. 93, and case:-: 
cited. 

Statutes are never repealed by nonuser. ·white v. Boot, 
2 Term, p. 27 4; 1 Bishop Crim. Law, soc. 56, and cases cited. 

The common law is an essential part of the jurisprudence 
of this state. 

Our constitution provides that "all laws now in force in 
this state, and not repugnant to this constitution, shall remain 
and be in full force until altered or repealed by the legisla
ture, or shall expire by their own limitation. Const., art. 10. 
sec. 7. 

And it is provided by the act creating tho Supreme Judi
cial Court, that "the said court may exercise jurisdiction. 
power and authority agreeably to the common law of this 
state, not inconsistent with the constitution or any statute. 
R. S., chap. 96, sec. 7. 

9. Whence comes the right of challenge at all, whether 
peremptory, or for cause? 

Challenge for cause is not mentioned in any statute now in 
force, nor in any one that ever was in force in this state. 

Peremptory challenges are only referred to for the purpos·e 
of limiting the number. 

Take for example the act of 1821. It is as follows: "And 
no· person who shall be indicted for any such offence shall be 
allowed to challenge peremptorily above the number of twen
ty persons of the jury." Laws of 1821 1 chap. 59, sec. 42. 

No person * * * * shall be allowed to challenge 
peremptorily more than twenty persons of the jury. R. S.r 
c;:hap. 172, sec. 17. 

That number is reduced to ten by chap. 100, sec. 1, of the 
Laws of 1849. 

At common law, the prisoner on a charge for treason, wa:1-
ootitled to thirty-five peremptory challenges, and such was-
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the law of the commonwealth, derived from the common law, 
until after the declaration of independence. 

It was not until 1777 that any change was made in this 
re:-pect. The number was then reduced to twenty, and the 
attorney general was forbidden to challenge peremptorily 
any juror about to be empannelecl for any criminal accusation 
or charge. Appendix 2, Laws of Mass., chap. 61, secs. 13 
awl 14, p. 1050. 

~ection thirteen applies to trials for treason, and has no 
rcfr1roJ1cc whatever to other capital offences. 

The authority conferred upon the court by Revised Stat
utet<, chap. 115, sec. 65, furnishes no answer to tho inquiry. 

10. Challenge for cause is the right of the accused. It is 
an absolute right, and not one dependent either upon the dil'l-
1:rotion or caprice of the court. Ko such right is conferred 
or even recognized in that section. 

The court may or may not make the inquiries, and so far 
as that provision is concerned, neither the prisoner or his 
counsel have any rights whatever. Comm. v. Gee et. al, 6 
Cush., pp. 177 and 178. 

Parties may adopt that mode by consent, and if they do, it 
ii- clearly a waiver of the common law right of challenge for 
cause. People v. Mather, 4 Wend., on p. 240; Lewis Crim. 
Law, on p. 612; Whar. Crim. Law, sec. 3041. 

It is a convenient mode, and one frequently followed, and 
unless triors are demanded, it may be regarded as satisfactory'. 

~o greater error, however, can be committed, than to re
gard that provision as repealing by substitution the common 
law right. 

One is an absolute right vested in the prisoner, which he 
may exercise hi~self or by counsel, the other is merely dis
e-rotionary with the court, and cannot be exercised by the 
prisoner or his counsel, except as a matter of concession by 
the court or presiding justice. 

Waiving these difficulties, which are insuperable, there is 
itill another, quite as serious as the one described. Every 
interrogatory prescribed in that provison has reference en--
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tirely to causes of principal challenge. Astn1ming ( what l 
deny) that the provision was intended as a substitute for the 
common law right, then the right of challenge for favor does 
not exist. 

All must agree that by the common law it did exist as a 
right, and for centuries was regarded in England as a valua
ble right. Our ancestors brought the common law with 
them, as appears by the terms of their charters from the: 
crown, and they adopted and confirmed it by repeated stat
utes, some of which have been referred to. 

And now, if it is lost, when was it lost? Where was it 
lost? By what means was it lost'? 

11. We go further, and contend that the provision when 
rightly construed, is in all respects save one, perfectly con
sistent with our views, and that is its discretionary aspect. 

Suppose it may be applied in capital casesr which we deny, 
unless by consent, it does not militate with the argument iu 
any respect except the one mentioned. 

12. Every one of the interrogatories prescribed relate to 
principal cause, which is always determined by the court 
when the facts appear and are undisputed. The provision 
must receive a reasonable construction according to the rules 
of law, and when so construed it will be found to support our 
views. 

" Statutes are to receive such a construction as may be 
agreeable to the rules of the common law in cases of that 
nature ; for statutes are not presumed tu make any alteration 
in the common law further or otherwise than the act expresH
ly declares ; therefore in all general matters the law presume:-; 
the act did not intend to make any alteration, for if the legis
lature had tlmt design, they would have expressed it in the 
act." 1 Bishop Crim. Law, see. 86, and cases cited; 6 Bae. 
Ahr. Title Statute 4, p. 384; Arthur v. Bokeman, 11 Mod., 
150. 

Applying that rule to the interpretation of that provision. 
and there is not a word in it contradictory to the common 
la-.:v right of challenge for cause. 
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Ta:ke the phrase " if it appear from his answers * * * 
another juror shall be called and placed in his stead for the 
trial of the cause." It is just so at common law, if the chal
lenge is for principal cause, and it appear from the answer of 
the juror, or in any manner, that he is not indifferent, the 
question. becomes a mere question of law, and is determined 
by the court unless the facts are drawn into dispute, and then 
the questiorr must be submitted to triors. 

Suppose the fact is disputed, the provision of our statute 
iR silent as to the manner in which the disputed fact is to be 
:aRcertairred. It must be construed in accordance with the 
common law, and if so construed, it may well be inferred that 
the disputed fact shall be ascertained in the manner and by 
the means prescribed by the common law. 

But the provision has reference entirely to trials in civil 
cases, and cannot be made applicable to the impanneling of 
jurors in capital cases. 

13. Jurors in civil cases are impannelcd generally for the 
term, and not for any particular cause. It was so in Massa
chusetts, and has always been so iR this state. R. S., chap. 
115, sec. 5S-60; Laws of Mass., March 12, 1808, vol. 4, p. 41. 

It is obvious that this provision was intended to prescribe 
interrogatories to be propounded to jurors after they arc 
sworn, and the panel is made up, and they are called for the 
trial of a particular cause. 

The words of the provision are expressly to that effect, 
;, another Juror shall be called and placed in his stead/or the 
trial of the cause." 

Another juror could not be placed "in his stead," unless the 
juror displaced or set aside had already been placed in the 
panel. 

It must cost much ingenuity to make this provision apply 
to the impanneling of a jury in capital trials, where a new list 
is required to be made from the venires, and arranged in alpha
Letical order, and when the prisoner is required to make his 
challenges "before the juror is sworn." 



78 WESTERN DISTRICT. 

State i•. Knight. 

Such conclusion would be contrary to every known rule of 
interpretation, contrary to the very words of the provision, 
and contrary to common sense. It caunot, tlwrefore, lw 
adopted. 

14. 'l'he only remaining provision in the Revised Statutes 
is the following: The same challenges of jurors shall bP 
allowed in criminal as in civil causes to the attorney general 
or other prosecutor, and to the defendant. R. S., chap. 172. 
sec. 31. 

That section is an affirmation of the common law in all 
criminal trials ttncler the degree of felony. Partie.s in civi{ 
suit.s never had the right of peremptory challenge, and con.~e
quently it cannot be applied ,in capital cw~es. }lar::1h Y. 

Coppoch, 9 Carr. and P., p. 480. 
Suppose it were otherwise, it can make no differc:Hcc. 1t 

relates to the character of the challenges, and not to the m:111-

ner in which they are to be made. 
No statute is in existence specif)"ing the manner in which 

challenges for cause shall be tried, nor was there over one in 
this state or in :Massachusetts, except the one eitod before, 
passed in 1641. Anc. Char., chap. 98, p. 199; 2 Bon .. 8. D., 
'!'rial 606. 

That provision of the Revist:1d Statutes is a new one, nu
known in the history of previous legislation in thiR state, con
sequently can have no influence in determining what are the 
constitutional rights of a person accused of a capital offence. 

The meaning of the phrase" impartial jury," must be ascer
tained by the state of things which existed when the consti
tution was formed, and not by anything which has since oc
curred. 

Waiving that, however, and assuming that the rules of 
interpretation before cited are correct, it follows that this 
provision cannot be held to make any change in the common 
law right of challenge for cause. 

It does not purport to make any such change, nor can it 
be so construed without supplying words which the provi~ 
ion does not contain. 
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The rnle of construction must be reversed to give it any 
~ffect inconsistent with our views. 

15. Challenge is a technical word. It is an u exception to 
jurors who are returned to pass on a trial." 1 Chit. Crim. 
r,aw, p. 534; 1 Bouv. Law Die., challenge, p. 216. 

It must be made as they a.re called, and before they are 
'.'-Worn. 

No such proceeding is contemplated by the pro-vision in 
,.:hap. 115, sec. '6£, of onr Revised Statutes. 

That proceeding is not a challenge in any sense. Neither 
111 form, nor the time of making, nor in tbe manner of its ex-
10rc1se. 

The right of peremptory challenge continues until the juror 
~s sworn. 3 Co. Litt. ( 483*); Regina v. Frost, 9 C. and P., 
129, (38 E. C. L. 70); Whar. Crim. Law, sec. 3026; 1 Chitt. 
Crim. Law, p. 545; Lewis Crim. Law, on p. 612; People v. 
Bodine, 1 Den., p. 181; Comm. v. Knapp, 9 Pick., p. 419. 
Cannot be made after the juror is sworn. Comm. v. Knapp, 
lO Pick., on p. 480. May be made after oath. Comm. v. 
Twombly, 10 Pick., in note on p. 480; U. S. v. Morris, 1 
Curtis, on p. 37. Must precede the statute questions. 
Comm. v. "\V ebster, 5 Cush., on p. 298. 

This is not good law if statute questions constitute a chal
lenge for cause. The right continues until the juror is sworn. 
}!orris, case 4; Howell's Case Trials, p. 1255; Manley v . 
.State, 7 Black£, 593; Morris v. State, 7 Black£, 607; the jus
tices, &c., v. Plank Road Co., 15 Geo. 39. 

16. It was first enacted in 1760, as a cumulative mode of 
,,ecuring an impartial jury in civil cases, and was never re
garded, as far as can be ascertained from the course of legis
lation, as repealing the common law right of challenge. 7 
Dane A.br., chap. 222, art. 17, p. 380; Robinson v. the State, . 
l Kelley, (Geo.) 563; People v. Doe, 1 Manning R. (Mich.) 
451; Copenhavin v. the State, 12 (Geo.) 444; Stuart v. the 
,State, 8 Eng. (A.rk.) 720. 

Serious doubts were formerly entertained how far jurora 
could be examined on the voire dire as a ground of challenge, 



80 WESTERN DISTRICT. 

State v. Knight, 

and there are not wanting contradictory decisions upon that 
point. .Anonymous, 1 Salk., 153. 

The law is now well settled that a juror is bonnd to answer 
all questions which do not tend to render him infamous. 
People v. Bodine, 1 Den., p. 281 ; Whar. Crim. Law, sec. 
3010; Mechanics' and Farmers' Bank v. Smith, 19 Johns., on 
p. 121; 3 Bae . .Ahr. Title Jury E.; People v. Jewett, 3 
Wend., p. 314-. 

17. It seems certain, therefore, that Mr. Dane has furnished 
the true solution and design of this provision. 

It was not to abridge tlie rights of parties, or to depriv€' 
them of their common law right, but to furnish the court witli 
additional means to secure an impartial jury. 

Subsequent legislation has stripped that provision of all 
its value as a right, and made it purely a matter of discretion. 

We think it clear, therefore, that the challenges allowed in 
criminal cases and referred to in the Revised Statutes, chap. 
172, sec 31, are the challenges known and allowed in that 
"great repository of rules, principles and forms, the common 
law," and not the discretionary proceeding referred to in chap. 
115, sec. 65 of our statute before mentioned. Comm. v. Web
ster, 5 Cush., on p. 303. 

18. .A bill of exceptions lies for refusing triors, or upon 
any question arising upon a challenge to jurors in a case 
where triors may be demanded. People v. Freeman, 4 Den., 
on p. 33; 2 Tidd Prac., 786; Archb. Prac. 210 ; Bul. N. P. 
316; Rex. v. Edmunds, 4, Barn. and Cress. p. 471. 

.Any law or decision which would place a right, so impor
tant as that of the right of challenge for cause, in capital tri
als, within the control of a single judge, will require a solid 
foundation on which to :rest, or it cannot stand. 

It is no answer to say that the prisoner may except; so he 
may in all matters of law. 

It should be remembered, however, that challenge for 
cause, whether principal or for favor, involves questions of 
fact where there is no remedy by bill of exceptions, and chal
lenges for favor are always "left to the conscience and dis-
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cretion of the triors to find the jurors favorable or not favor
able." People v. Bodine, 1 Den., on p. 305. 

"They are final judges upon the matters subp:iitted to them; 
and from their decision, when properly instructed, the law 
has provided no appeal." Freeman v. the People, 4 Den. on 
p. 34; 3 Bl. Comm., on p. 363. 

19. A single judge has no right to hear and determine 
such matters, and the presiding justice erred in refusing tho 
demand for triors and in ruling that "in all cases of challenge 
for cause, whether for favor or otherwise, the question of 
1ndifference or impartiality must be heard and determined by 
the court." 

"Other challenges for cause were made by the prisoner 
hefore the pannel was completed; some of which were allowed 
and others were disallowed, on hearing before the presiding 
judge, under the ruling aforesaid." 

20. The prisoner, therefore, is entitled to a new trial, if 
the right to demand triors in a capital case exists in this 
:.;tate. 

IL 1. The questions, propounded by the counsel of the 
defendant, on cross-examination, to L. D. Rice, were proper, 
as effecting the credibility of the witness, and were improp
erly excluded. Desailly v. Morgan, 2 Esp. R., 691. 

"A witness may be asked what he has said or written at a 
previous time at variance with his testimony." Ros. Crim. 
Evidence, p. 182; Tucker v. Welsh 17, Mass. 166. 

Clearly, the second question was proper, and the ruling of 
the judge, in excluding it, was erroneous. The prisoner had 
a right to know where the witness so testified, if it was not 
before the grand jury. 1 Greenl. Ev. sec. 462, and sec. 449 
on p. 576. 

The witness voluntarily testified that, "this is not the first 
time I have testified that I saw Mr. Prout put his hand on 
deceased's face." Surely, after that the prisoner had the 
right to inquire where it was he so testified. 1 Stark, Ev., 
(199*), 198; Thomas v. Newton, Moo. and M., 48. 

2. The question propounded by the government to Domin, 
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icus J. Prout, was clearly improper, as was also the answer 
of tho witness. Both questions and answers should haw 
been ruled out. 

A party has no right to confirm a statement of his witness 
hy proving that he gave the same account out of court. 

Proof of declarations, made by a witness out of court in 
corroboration of testimony given by him on the trial, is clear
ly inadmissiLle. Ware v. Ware, 8 Green!., on p. 55; Whar. 
Crim. Law, soc. 820; Dudley v. Bolles, 24 WernJ. on p. 472. 

11 A fortiori he cannot be permitted to corroborate his own 
testimony, that he made the same statement to other;;.:· De
,;hon v. Merchants' Ins. Co., 11 Mot., on p. 210; 1 GrecHl. 
Ev., soc. 469; King v. Parker, 3 Doug., 242. 

A question is always irregular, when it assumeR a fact 11ot 
proved, or admitted. 1 Grenl. Ev., ( 6th ed.) sec. 434: p. 554: 
Turner v. the State, 8 Sm. and J\farsh., p. 104; People v. 
Mather, 4 Wend. on p. 249; 1 Stark. Bv., (7th Am. e<l.. J 

(189*) 188 and note; Ros. Crim. Ev., 169. 
3. Exports, in the strict sense of the ,vord, arc pcrs(ln,.; i11-

iltructed by experience. 1 Bouv. Law Diet. 
Every fhct stated is matter of common observatioIJ, and no 

more within the province of an expert than is the conclu,;ion 
to be drawn from any statement of circumsta:ntial facts. 

Other legal writers define the term as referring to pon.:011s 
professionally acquainted with the science or practice of 
which they are called to testify. Stark. on Ev., p. 408 ; Camp
bell v. Richards, (27 E. C. L., on p. 210,) 5 Barn. and Ado!.. 
p. 837; 2 Stephen N. P., p. 1778. 

It seems to be admitted that the opinion of such witness(,s 
is admissible whenever the subject matter of the interroga
tory is one requiring peculiar skill and experience, in order 
to attain the requisite knowledge to answer the inquiry 
understandingly, or, in other words, when it so far partakes 
of the nature of science as to require a course of previous 
study or experience to qualify the witness to give the requi
site information. 

4-. Opinions even then should be strictly limited to scien-
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tific deductions. Jefferson Insurance Company v. CotheaL 
7 Wend. 72. It does not follow that the opinion of the wit
ness is admissible because it appears that he is a man of sci. 
once, nor even that the general subject matter of the inquir~, 
iR one ofa scientific nature. 1 Stark. Ev., (175'~-) p. 174. 

5. The opinion of witnesses, whether men of science or 
otherwise, cannot be received when the inquiry is into a suL
ject matter, the nature of which is not such as to require any 
peculiar habits or study in order to qualify a man to under
stand it. Folkes v. Chadd., 3 Doug., 157; 1 Greenl. Ev., (Gtli 
ud.,) sec. HO; Rex. v. Searl, 2 :M. and M. R., 75; 1 Smith's 
Leading Cases, (286) p. 5-!4; Best Prin. of Ev., sec. 346. 

6. Whenever an interrogatory is more comprehen,-:in· 
than the law allows, it should be rejected. 

III. 1. The engraved plates and the skeleton of the bone,, 
of the human neck, introduced and exhibited to the jury, 
were in tho nature of medical works, and therefore were 
inadmissible. Ware v. Ware, 8 Greenl. R., pp. 56, 57 ; Com. 
v. Wilson, 1 Gray, 337; Collier v. Simpson, 5 Car. and P., p. 
7-!; Cocks v. Purday, 2 Car. and Kiw., 270. 

2. 'l'hc last question propounded to Dr. Alonzo Garcelo11 
was improper and should have been excluded. 

Secret things belong to Go<l. He alone knows what ie 
impossible. 

Persons in a sudden phrenzy often perform strange and 
almost incredible acts, and frequently inflict injuries and 
wounds upon themselves which no sane person could per
form. Besides, the right hand of one person for all practical 
purposes is the same as the left hand of another. 

One person can perform physical acts with ease, when it 
,vould be impossible for another of equal strength to approach 
their performance. 

The witness did not, and could not know whether it was 
impossible for the deceased to have inflicted that wound. 

That might depend upon her situation at the moment, as 
whether standing, sitting or lying on the bed, or it might 
depend upon the physical peculiarities of the muscles of the 
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arm or shoulder, or upon a variety of circumstances known 
only" to that Being; who," (in the language of Judge Rice,) 
" has written the records of this world's progress in the solid 
rocks." 

It may be true that the record of this world's progress is 
written in the solid rocks, lJut it is scarcely to be supposed 
that an expert may be asked to tell the day or the year when 
that record commenced. 

8cience cannot determine the matter with sufficient cer
tainty to allow the question to be asked in a court composed 
of men whose knowledge at best is imperfect. 

Experts aro allowed to give opinions only where the con
clm,ion is an inference of skill and judgment, and the exami
nation ought to be carefully limited to interrogatories of that 
nature, as the right to use such testimony is founded on an 
exception to the general rule. 1 Stark. Ev., (174*) p. 173. 

The general rule is that witnesses ought to be examined as 
to facts only, and not as to any opinion or conclusion which 
they may have drawn from facts, for those are to be found 
hy a jury. 1 Green!. Ev., sec. 440; Rex. v. Wright, Russ 
and Ryan, p. 456. 

IY. The deed, George and Mary Knight to Moses S. J or
dan, was improperly admitted and road to the jury. 

l. It is apparent that an indictment for murder cannot be 
regarded as" an action toucliing the realty," and therefore it 
i;; not a case where office copies of deeds might be read as 
t>Vidence. Rules of Court, No. 26, p. 14; Hutchinson v. 
Chadbourne, 35 Maine, 189; Kent. v. Wold, 2 Fairf., p. 459; 
Doe v. Scribner, 36 Maino, 168; Jackson v. Nason, 38 Maine, 
85, per. Rice, J.; Dunlap v. Glidden, 31 Maine, 510. 

These cases are decisive that office copies could not be 
used, and therefore it is equally clear that the original could 
not without proof of its execution. "It is a general princi
ple of the law of evidence that the party offering to prove a 
fact by deed, must produce the original and prove its execu
tion." Kent v. Weld, 2 Fairf., p. 459; 1 Grenl. Ev., (6th ed.) 
secs. 569 to 573 inclusive. 
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2. No case is known where it has been held that evidence 
that a party once had a deed in his possession, is sufficient to 
dispense with proof of its execution by the subscribing wit
ness. 

3. 'l'he cases cited affirm a different rule, and it is believed 
that none can be found to sustain a departure from the prin
ciple which they affirm. Vacher v. Cocks, (20 E. C. L., on 
p. 366,) 1 Barn. and .Adol., p. 145, per. Bayley, J.; Cronk v. 
Frith, (38 E. C. L., on p. 77,) 9 Car. and P., p. 197; Betts v. 
Badger, 12 Johns., 225; Jackson v. Kingsley, 17 Johns., 158; 
2 Stephen's N. P., 1704; Knight v. Martin, 8 East, 548, over
ruling; Rex. v. Middleton, 2 Term, 41. 

Office copies can "be admitted only in actions touching 
the realty, and in all other actions the general principle of 
the law of evidence prevails, that a party offering to prove· a 
fact by deed, must produce it and prove its execution. 
Hutchinson v. Chadbourne, 35 :Maine, on p. 192; Kent v. 
Weld, 2 Fairf., 459; Wilkins v. Cleaveland, 9 Barn. and 
Cress., 864, (17 E. C. L., on p. 515 ;) 1 Chitt., C. L., p. 579, 
(580* ;) .Ackler's case, 1 Leach, C. C., 175. 

It is insisted also for the same reason that the deed, Moses 
S. Jordan to George Knight, was improperly admitted. 

5. The testimony of Dr . .Augustus .A. Hayes furnishes a 

striking example of the perversion of the rule, that the opin
ion of experts should be limited and confined to such matters 
as are of a scientific nature. 

He was allowed, notwithstanding the objections of the 
counsel of the prisoner, to call the attention of the jury to 
what the witness characterized as a "peculiarity which the 
stain itself presents," and was allowed to describe it accord
ing to the impressions which it made upon his mind . 

.All this matter of description was as open tp the observa
tion of the jury as of the witness, and should have been ex
cluded. People v. Bodine, 1 Den., on pp. 311,312; 2 Russ. 
on Cr., p. 923 . 

.A party calling and examining a witness, has no more right 
to stultify the witness, when the testimony is against him, 
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tlian he has to impeach his competency or credibility under 
1 ikc circumstances. 

It is admitted, and all the authorities agree, tlmt a party i,:1 
c,;toppecl to impeach either tho competency or credibility of 
a witnes:-, however much he may be disappointed in his tes
timony. 

The rule is, that "a party by calling arnl exami11g a wit
nesr-:, accredits him as competent and credible, and is etltopped 
from avowing the contrary." Stockton v. Demuth, 7 "\Yattr-:., 
39; People v. Safford, 5 Den. pp. 117, 118. 

ERRORS .\LLEGED IN 'rIIE INSTRUCTIOXS GIYE~ TO THE JClff. 

l. 'l'he judge instructed the jury that " in all cases where 
the unlawful killing is proved, and there is nothing in the 
circumstances of the case as proved, to explain, qualify or 
palliate the act, the law presumes it to have been done mali
ciously; and if the accused wonld rednce the crime below the 
degree of murder, the burden is upon liim to rebnt the i"nfa
ence of malice which the law rai:ses from the act of killing bzt 
evidence in defence." 

It is the last paragraph of the instruction to which objec
tion is made. 

Cases may be cited, undoubtedly, which furnish some 
countenance to the doctrine of the instruction. 

'l'he true rule, however, was, laid down by Mr. Justioo 
Wilde, though differing from the majority of the court in 
Comm. v. York, 9 Met., pp. 133 and 134. 

l. That when the facts and circumstances, accompanying 
a homicide, are given in evidence, the question whether the 
crime is murder or manslaughter, is to be decided upon tho 
evidence, and not upon any presumption from the mere act 
of killing. 

2. 'l'hat if there be any such presumption, it is a presump
tion of fact, and if the evidence leads to a reasonable doubt, 
whether the presumption be well founded, that doubt will 
avail in favor of the prisoner. 

3. That the burden of proof, in every criminal case, is on 
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the state to prove all the material allegations in the indict
ment ; and if on the whole evidence, the jury have a reason
able doubt whether the defendant is guilty of the crime 
charged, they are bound to acquit him. 

That rule is now generally adopted and has been regarded 
as law ever since the opinion of that distinguished judge 
was published, wherever the question has been considered . 

.According to my understanding of the matter, it is now 
tho law of Massachusetts; and if not, it is destined to be the 
law of every people where the English language is spoken. 
Comm. v. McKie, 1 Gray, 61; Comm. v. Hawkins, 3 Gray, on 
p. 466; Benn and Heard, Lead. Crim. Oas., pp. 34 7 to 360; 
,·Hate v. Fly, 26 Maine, 312; State v. Merrick, 19 Maino, 398; 
State Y. Tibbets, 35 Maine, 81; Whar. Crim. Law, ( 4th Am. 
ed.,) sec. 717. 

~- "1Vhon men are found to keep silence when they are 
surrounded ·with circumstances of suspicion, which require 
explanation, or give false explanation, or attempt to induce 
others to relieve them by falsehood and perjury, inferences 
necessarily arise prejudicial to them; and when such moral 
coincidences are connected with physical circumstances, it 
frequently gives a conclusive and inculpatory character to 
circumstances which otherwise might be inconclusive, or 
slightly inculpatory." 

It is the province of the jury to judge of the force of cir
cumstances, and not for the court. The proposition, as stated, 
left nothing for the jury to determine, except to ascertain 
whether the inculpatory circumstances were proved. 

It should have been left to the 'jury to draw their own 
inferences. 1 Stark Ev., (7th Am. ed.) p. 577; 1 Greenl. 
E\·, 1 sec. 49. 

3. " That Being, who has written the record of this world's 
progress on the solid rocks and on the cliffs of the mountainE<, 
writes also the history of secret crime in characters which 
will be found so legible that they may be read with almost 
unerring certainty, if you will only give them your attention. 

·• Such, gentlemen, is the character of circumstantial evi-



88 WESTERN DISTRICT. 

State v. Knight. 

dence, which is often inconsiderately spoken against; but, if 
properly understood and its principles correctly applied, ·will 
seldom lead to erroneous results. 

"With these rules for ascertaining the truth, thus imper
fectly illustrated before you, and with an earnest desire to 
arrive at just conclusions in the case, let us proceed to the 
examination of the facts proved, that you may determine 
what legitimate ·inferences should be drawn therefrom a:;; to 
the guilt or innocence of the prisoner." 

It seems to the counsel of the prisoner, that the rules for 
ascertaining truth from circumstantial evidence, are colored, 
and their efficacy as a guide to right results, is greatly over
stated, and that, too, in a manner calculated to mislead the 
jury, and therefore erroneous. Miller v. Marston 35, )Iaiue. 
153; Pierce v. Whitney, 32 Maino, 113. 

4. "You are asked, the government arc asked, where arc 
the foot-prints of the prisoner which connect him "·ith hi:;; 
house in his passage to and from the heater-piece. 

' 1 It is said that there is a space of one mile and ninety-two 
rods which you are asked to overleap without testimony. 

" Gentlemen, you are to try this case by the evidence in 
the case, and not that which is out of it." 

Circumstantial facts, when grouped together, are justly 
characterized as a chain of circumstances, and it is their con
nection and consistency which 1;ives them force and efficacy, 
as evidence in judicial trials. 

The absence of proof, naturally to be expected, especially 
in cases depending upon circumstantial evidence, often fnr-
11ishes an argument as strong against a given hypothesis, a:,; 

would a positive repugnance in the circumstance proved. 1 
Phill. Ev., (1st A.m. od.) A.ppendex, Rule 13, p. 61; 1 Stark. 
Ev., p. 573. 

5. "If, however, the absence of such proof throws an 
insurmountable barrier in your way, then the hypothesis uf 
the government fails. 

"But if the situation of the parties at the time, and rnh
sequent occurrences are such t;hat you may suppose that it 
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would not have been possible for the government to have 
given you this species of evidence, thtin it is no imputation 
on the integrity or intelligence of the prosecuting officers 
that they have not done so, because they are not called upon 
to perform impossibilities," 

This instruction is clearly erroneous. It does not allow 
the jury to acquit the prisoner unless the absence of such 
proof (the footprints)" throws an insurmountable barrier in 
the way" of the conclusion of guilt. 

It is violative of every principle of law intended for the 
protection of the inn_ocent in jury trials, 

6. 11 If Lydia Knight was in that room ,\tith Mary Knight 
<tt the time of her decease, and did not see the blow struck 
by which her life was taken, you are not compelled to conw 
to the incredible conclusion that Mary Knight is not dead. 

" It does not necessarily follow that because Lydia Knight 
was present, but did not observe the manner or time of dei\th, 
that it did not occur. 

" There i,, a distinction between positive testimony and neg
ative testimony.'' 

There is an important distinction between positive and 
negative testimony, and in cases where the principle applies, 
·it is not unfrequent that the judge, at the trial of an issue, 
depending upon the conflicting statement of witnesses, re
minds the jury of it as a means of reconciling those state
ments consistently with the integrity of the witness. 

It is contended that the principle in this case was wholly 
misapplied. 1 Stark. Ev., p. 578 ; 3 Bek. Com., p. 371. 

7. 11 It is strongly insisted that the situation of that window 
is absolulely inconsistent and incompatible with the guilt of 
the prisoner; that he could not) by possibility) have com
mitted the murder and escaped through that window, and 
that there is no suggestion of escape in any other direction. 

"The consideration is worthy your attention, Whether 
there were greater obstacles to the escape of the prisoner 
than there would have been to that of any other person. 

" If you come to the conclusion that Mrs. Knight did not 
7 
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commit suicide, but was killed by the hand of another, that 
othe1· hand must in some way have come in contact with her. 

"What person had the most favorable opportunity to per
form this act '? 

u Who had a motive to do it'? Who possessed the means 
and had the facilities with which to accomplish it? In what 
direction and to whom do the circumstances in tho case, as 
proved, point, as being connected with the transaction? 

"Do these circumstances all point in one <lirection? A.re 
the circumstances of a conclusive and inculpatory character'! 
Do they point to the prisoner as the guilty party? A.nd are 
they of such a character as aetually to exclude, to a moral 
certainty, and beyond all reasonable doubt, every other hy
pothesis except that of the guilt of the prisoner?" 

It is apparent that the remarks of the judge were equiv
alent to an absolute denial of the rule of law "that all the 
facts should be consistent with tho hypothesis." 3 Grcenl. 
Ev., sec. 137, p. 127; 1 Stark. Ev., p. 572; 3 Greonl. Ev., 
sec. 134; Willes on Cir. Ev., p .. 168. 

V. Errors in refusing requests for instruction. 
1. The counsel of the prisoner requested the judge to 

instruct the jury that "in order to convict the prisoner upon 
the evidence of circumstances). it is necef.'.sary not only that 
the circumstances all concur to show that he committed the 
crime, but that they all be inconsistent with any other rational 
conclusion." 3 Greenl. Ev., sec. 137, p. 127; Hodg,;'s Case, 
2 Lew. Crim. Oas., 227, per. Alderson, B.; 1 Stark. Ev., p. 
560. 

2. A.nd tho counsel of the prisoner requested the Court 
to instruct the jury that no conviction in a criminal ca~e 
ought ever to take place, on circumstantial evidence, whore 
the government has introduced direct evidence tending to 
show that the prisoner could not have committed the crimo 
charged. 1 Stark. EY., pp. 577 and 583. 

3. And the counsel of the prisoner requested the court to 
instruct the jury, that direct evidence introduced by the gov
ernm'ent, tending to prove tho innocence of the prisoner 
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;; shall not be hel<l refuted, from being opposed to circum
stances incongruous with that evidence." 1 Phill. Ev. (1 Am. 
ed.) appcndex, p. 56, Rule 5; 1 Stark. Ev., p. 586. 

4-. And the counsel of tho prisoner requested the court to 
in:-truct the jury: 

'L'hat the theory that the blood of animals, such as the ox 
or sheep, can be discriminated from that of man, when in a 
dried state, by chemical means, is too uncertain to be used 
as eYidence or to be relied on as evidence in this case. 

•• The counsel of the government then asked the witness: 
I~ there a distinction, chemical or physical or microscopic. 
between the qualities of hum'.1n blood and that of any beast." 

'l'o which the counsel of the prisoner objected, the court 
oYerruled the objection, and the witness answered: "there 
is a distinction, a physical distinction, existing between the 
blood of man and that of some beasts. I do not know of 
any precise chemical distinction." 

We deny that the blood of man when in a dried state can 
be discriminated by chemical means from the ox or the sheep, 
and insist that the theory that it can be so discriminated is 
not a science, and therefore that the instruction was improp
erly withheld. Taylor's Med. Jurisprudence, pp. 236 and 237 
and 238. 

5. And the counsel of the prisoner requested tho court to 
instruct the jury that the theory, that the blood of the ox or 
of the sheep can be distinguished from that of a human be
ing, when in a dried state, by microscopic observation, is too 
uncertain to be used as evidence, and the difference in size 
of the globules is too slight to be relied on as evidence in 
this case. 

It is contended for the prisoner} that such evidence is too 
uncertain and unreliable to be received in a court of justice, 
and we deny that such discrimination can be made with 
sufficient certainty to authorize the court to allow the state
ments of the witness to be submitted to a jury in a criminal 
case.- Whar. and Stille, Med. Jur.} pp. 562 and 563; Tay
lor's Med. Jur,, pp. 23!), 240, and authors cited; Carp. Prin. 
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Phys., pp. 159 and 160; Todd and Boman Physiological An
atomy, p. 634-, (1857 ;) Dunglison Med. Diet., p. 408. 

6. And the counsel of the prisoner requested the court to 
instruct the jury that the distinction betwe1:Jn positive and 
negative testimony is applicable to direct testimony, and can
not be applied to circumstantial evide»ce when placed in 
direct conflict with positive testimony. 1 Phil. Ev., (1st 
.A.m. ed.) appendix, p. 55, rule 5. 

POINTS AND AUTHORITIES FOR THE STATE., 

:BY N. D. APPLETON, ATT'Y GENERAL, AND C. W. GODDARD_. 

COUNTY ATTORNEY. 

I. Triors were properly refused, because, 
1. The common law authorizing their appointment (3 

:Blackstone, 363; Bacon's .A.hr., E. 12,) was modified in )Ias
sachusetts by the colonial ordinance of 16411 which substi
tuted for the ancient system another tribunal, to wit : the 
bench, or the rest cf tlie jury, at the election of the party 
challenging. 

"Also it shall be in the liberty of both plaintiff and de
fendant, and likewise of every delinquent to be judged by a 
;'ury, to challenge any of the jurors, and if the challenge be 
found just and reasonable by the bench, or the retd cf the jury, 
as the challenger shall choose, it shall be allowed him, and 
tales de circumstantibus empanneled in their room." .Anc. 
Charters and Laws, chap. 98, ~c. 3, p. 199. We do not 
deny that by ancient and modern law practice, triors were 
allowed, as the counsel contends. But when trial of jury 
came to this country, it was not accompanied by all which 
there attended it. This was never adopted, but was modified 
by statute in 1641. No distinction between challenge fr,, 
cause and favor. 3 Bl. Com., :361. 

2. But this privilege, to wit, of submitting the challenge 
to the rest of the jury instead of the bench, seems never tu 
have been exercised by the party challenging, and thus be
calne obsolete. 
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a Notwithstanding the privilege allowed of referring the 
.challenge to the bench or the rest of the jury, a practice 
might insensibly grow up 11nder the in.fluence of the circum
stances already alluded to, (their simpler habits,) in which 
the first settlers were placed, which should withdraw the 
decision upon the competency of jurors challenged from the 
rest of the Jury, and give it to the c@urt." American Jurist, 
vol. 12, p. 330. And aceorclingly ll0 instam.ce of its adoption 
in pra.ctiee has been fo:and. 

3. Thus, by the repeal of the common law relative to 
triors, in 1641, and the entire disuse or rather neglect of the 
privilege substituted, the duty of hearing and determining 
all challenges to jurors, passed by statute and usage into the 
court. 

And this was one of those ancient usages, originating from 
laws passed by the legislature of the colony of Massachusetts 
Bay, which were annulled by the repeal of the first charter, 
and from the former practice of the colonial courts, accom
modated to the habits and manners of the people. Common
wealth v. Knowlton, 2 Mass., 534, bottom of the page. 

And thus it became in part the common law of Massachu
setts, and was adopted in her constitution. Constitution of 
Mass., chap. 6, sec. 6; Sackett v. Sackett, S Pick., 309; 
Gowen v. Emery, 16 Pick., 107; Cotterell v. Myrick, 12 
Maine, 222; American Jurist, vol. 12, pp. 230-240, and cases 
there cited. 

So the old common law right of polling the jury has never 
heen adopted in this state nor Massachusetts. Com. v. Roby, 
12 Pick., 514; State v. Fellows, 5 Maine, 333. Likewise the 
right of an alien to a jury de medietate lingure. Dane's Abr., 
p. 331, chap. 221, art. 6, 93. 

4. Hence, we find that triors have never been appointed 
nor claimed in this state, nor in Massachusetts, and that the 
common law touching this subject has never been practised 
upon here nor in that state. Borden v. Borden, 5 Mass., 67. 
(Language of Mr. Dexter on this point, acquiesced in by the 
Jeft's counsel, and sustained by the court.) Com, v. Knapp, 
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9 Pick., 498; same case, 10 Pick., 480; Com. Y. Webster, 5 
Cushing, 295 ; Com. v. Rogers, 7 Metcalf, 500. All of them 
being " cases which excited great intererest at the time, and 
in which learned and active counsel wore employed." 

5. Nor in any other New England State. Rollins v. Ames, 
2 N. H., 34:9; Boardman v. Wood, 3 Ver., 570; 2 Swif't'f; 
System of Connecticut Laws, 233. 

"Challeng·es" ( to tho favor) "are often tried in this way" 
( by triors) "in most of the states south of New England.'' 
Dane's Abr., vol. 7, chap. 221, art. 7, sec. 12. Therefore it 
is denied that any such right exists. Por in tho language of 
Lord Coke, "As usage is a good interpreter of laws, so non
usage, where there is no example, is a great intondmont that 
the law will not boar it;" or of his great master, Littleton, 
" no action can bo brought, insomuch as it was never seen 
or heard, &c.; and if any action might have been brought 
for this matter, it shall be intended that at some time it would 
have been put in use." Co. Litt., 81 b. and 383 b. 

6. Moreover this trial of challenges is expressly vested in 
the court, by act of June 26, 1784:, sec. 8, Laws of Massa
chusetts, which provides, that 

"If it shall then ( on challenge) appear to the court, that 
any juror .does not stand indifferent in the cause, he shall be 
set aside from the trial of that cause, and another called in 
his stead." 

And upon the separation of Maine from :Massachusetts this 
provision is copied into chap. s,~, sec. 9, of the bws, 1821. 

7. The same provision, that the court, and not triors, shaU 
try all challenges, both in civil and criminal cases, is now the 
express law of this State. R. S., chap. 115, sec. 65; R. S., 
chap. 172, sec. 31; 12 Pick. Com., v. Robie; 2 Howe's 
Practice is tho only authority from which any suggestion 
should be made that triors may be appointed. 

8. But even if the common law right to triors did exist in 
this state, the prisoner's exception cannot avail, because it 
does not appear from the exceptions what the ground of chal
lenge was, whether for principal cause or for favor. Thiiil 



ANDROSCOGGIN, 1S57. 95 

State 1,. Knight. 

should appear on the record, for how else can the court know 
whether it was for principal cause or for favor'? 

"·when a juror is challenged for principal cause or for 
favor, the ground of challenge should be distinctly stated, for 
without this the challenge is incomplete, and may be wholly 
(lisregarded by the court. It is not enough to say, 'l chal
lenge,' and stop there ; the cause of challenge must be spec
ified." Freeman v. The People, 4 Denio, 31. 

This appears nowhere in the prisoner's exceptions, aml 
according to the law in sbtes where triors can be claimed, 
this defect is fatal. 

9. But granting, for the sake of the argument, all that the 
prisoner claims; conceding that the right to triors exists 
here, and that the ruling of the court denying them was 
erroneous ; still the prisoner's exception cannot be sustained. 
Because it does not appear from the exceptions that a single 
juror was challenged for cause, either for favor or otherwise, 
who was not either rejected by the court, according to the 
prisoner's request, or else peremptorily challenged and ex
cluded by the prisoner. 

Not a single juror on the panel which convicted him was 
challenged or objected to, and if ho had been allowed triors 
according to his demand, so far as his panel was concerned, 
they would have had nothing to try. 

Hence, the prisoner has literally enjoyed the privilege of 
selecting his own jury, and cannot now be allowed to com
plain of the result of his own election. (The People of New 
York v. Knickerbocker, 1 Parker's Criminal Reports, 302; 
Freeman v. the People, 4 Denio, 31; People v. Bodine, 1 
Denio, 300.) 

IL The prisoner's question to L. D. Rice, "Is not this the 
first time ( excluding what you may or may not have stated 
before the grand jury,) that you have testified that you 
thought you saw blood on the prisoner's wrist?" was prop
erly excluded, because, 

1. An a:ffirmative answer must have disclosed a portion of 
the witness' testimony before the grand jnry. 
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· The admission of that question, in view of the previou& 
testimony elicited by the prisoner, would have been an in
fringement of the rights of the witness and of the privilege 
of the grand jury and the government, and contrary to the
settled and uniform policy of the law. 

2. A witness cannot be asked what was his testimony on 
former occasions. (Regina v. Holden, 8 Carrington and 
Paine, 606; [34 Common Law Reports, 5-07 ;] Regina v. Shil-
lard, 9 Carrington and Paine, 280; [38 Common Law Reportr-, 
121.]) 

3. The prisoner's next question to L. D. Rice, "Where 
was it that you so testified, provided it was not before the 
grand jury?" was open to the same objeciions as the preced
ing, (Exe. No. 2,) and was properly excluded, because, 

Although, at first sight it appears unobjectionable, seem
ing, like the former, to exclude all reference to the grand 
jury, it will yet be perceived' that a negative answer would 
have involved the fact that the witness had testified before
the grand jury, and before the grand jury only, that he" saw 
Mr. Prout put his hand on the deceased's face," because Mr. 
Rice had already testified on cross-examination, that "that 
was not the first time that he hr11d sworn that he had seen 
that act." 

The court is not obliged to permit the introduction of a 
collateral fact, which might occasion a new issue. State v. 
Whittier, 21 Maine, 341. 

IV. The question propounded by the government to Mr. 
Prout, "Did you on that day, or the day after, inform any 
person of having seen the prisoner coming from the place, 
and in the direction above described?" was properly allow
ed, because, 

1. The answer would be explanatory of the testimony of 
Morrill, Thurston and als., showing the knowledge and infor
mation on which their conduct was based. It was an inde
pendent fact proper to be known, and within the witnesses' 
own knowledge, a part of the history of the transaction inti
mately connected with the finding of the knife ; a fact which 
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led to it, and without which it probably would not have hap
pened. Its obvious effect, when answered affirmatively, was 
to show that the search instituted at that particular point 
t\nd time, was an intelligent and not an accidental one. 

2. This was no hearsay testimony, but derives its effect 
t:1olely from the credit attached to the witness himself, and 
does not rest on the veracity of others from whom the wit
ness might have received information. It admits of the usual 
tests of truth which the law requires ; the sanction of an 
oath, and the test of a cross-examination. 1 Phillips' Evi
dence, 184; 1 Greenl. Ev., 111. 

3. The information given by Prout to Thurston was ad
missible as being a part of the res gestce connected with and 
explaining the facts and circumstances attending the finding 
of the knife. 

It was itself a fact, a circumstance accompanying this prin
cipal event, and as one of the surrounding circumstances, it 
was rightly shown to the jury along with the principal fact, 
viz. : the search for and finding of the knife, and its admissi
bility depended upon its degree of relation to the main fact. 
This degree of relation was properly determined by the 
judge1 being a subject for the exercise of his sound discre
tion. 1 Greenl. Ev., p. 120, sec. 108; Lund v. Tyngsboro', 
9 Cushing, 42. 

As to what circumstances are a part of the res gestce. 
Poole v. Bridges, 4 Pick., 378; Allen v. Duncan, 11 Pick., 
308; Stansbury v. Arkwright, 3 Car. and Paine, 575; [24 
Com. Law Rep., 462 ;] Taylor v. Williams, 2 Barn. and 
Adolph., 845; [22 Com. Law Rep., 195 ;] Rydley v. Guide, 9 
Bridgham, 349; [23 Com. Law Rep., 304.J 

4. If this was not a part of the res gestce, it was by reason 
of the vagueness of the answer, which, if it failed to show 
the connection between the information and the search before 
the knife was found, became immaterial and without injur~
to the prisoner. Bemis' Webster case, 115. 

V. The question to Dr. Carr, first objected to by the pris
oner," What was the general character of the instrument 
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occasioning tho wound, as indicated, in your opinion, by the 
wound?" was properly admitted, because, 

1. Dr. Carr was called, and testified as a medical and sci
entific expert, and for the express purpose of giving his opin
ion on medical and scientific subjects, and his opinion was 
for that reason admissible when other men would be confined 
to the statements off acts. Roscoe's Crim. Ev., 167; 1 Chit. 
Criminal fo,w, G20: 1 Greenloaf's Ev., pp. 489 and 611; l 
Starkio's Bv., 154; State v. Smith, 37 Maino, 370; Davis v. 
}fa.son, 4 Pick., 15G; Com. v. W obster, 5 Cushing, 295; [Re
port of We lister case, pp. 72, ID, 97 and 98; Opinions of Drs. 
Wyman, Jackson and Holmes, and p. 184, testimony of Ty
ler;] Norman v. Wells, 17 Wencl., 162; Porl>es v. Chad., 3 
Doeg., 157; Cotterell v. Myrick, 12 Maine, 222; Boyce v. 
)IcAllister, 12 Maino, 308; Sweetser v. Lowell, 33 Maine, 
447; 1 Archl>old's Crim. fo,w, 168, 3; Hathorn v. King, 3 
}fass., 371; Definition of the word expert in Bouvier's Law 
Diet., and in Webster's Diet.; Van Dine v. Burpee, 13 Met., 
291; Hobbie v. Dana, 17 Barb., 11; 2 Archb., 261, (note.) 

2. It did not directly involve a main fact-either that the 
prisoner was guilty of murder, or that a murder had been 
committed-nor docs it fall within any other exception to, or 
qualification of, tho general rule. It was peculiarly within 
tho knowledge of a physician and surgeon, and not equally, 
if at all, within tho knowledge of tho jury. And it was nec
essary for their clear comprehension of other portions of his 
testimony, to wit: the appearance of tho wou1111, the condi
tion of its edges, &c. 

3. Tho answer was strictly responsive to the question, 
was within the medical and scientific knowledge of tho wit. 
ness, was not within the sphere of the judgment and obser
vation of ordinary men, and was unobjectionable in every 
respect. 

YI. The question to Dr. Carr next objected to by the pris
oner, 11 Could a person, in your opinion, after the infliction of 
such a wound as that disclosed, perform acts of voluntary 
motion?" as well as the next question to tho same witness1 
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·' In your opinion, did or did not the wound indicate whether 
more than one impulse was communicated to the instrument 
producing it?" was properly admitted for the same reasons 
heretofore given. 

'fhese questions all related to an important and legitimate 
inquiry, to wit: whether tho death of the deceased was a 
suicide or a homicide. 

'fhis the government did not attempt to prove directly by 
the opinion of Dr. Carr, but by showing· the inability of the 
sufferer to communicate to the instrument producing the 
fatal wound, the second impulse, which, in the doctor's opin
ion, was given by the hand that inflicted it, as well as the 
impossibility of her retaining the voluntary power to sup
press the flow of blood, jam down the pillow, and perform 
the other acts testified to as having occurred after the inflic
tion of the wound. 

VIL Dr. Garcelon was properly allowed to illustrate his 
testimony descriptive of the wounds by diagrams, plates and 
Rkeleton. 

These were not admitted as evidence nor authority, but 
simply as chalk for illustration, and as such have always been 
admitted in the courts of Massachusetts and this state, both 
in civil and criminal trials. (Report of the Webster case, 
pp. 62 and 69.) 

It is of no consequence whether the first three question~ 
put by the government to Dr. Garcelon, and objected to by 
the prisoner, were properly admitted or not, because, wheth
er in themselves objectionable or not, the answers to them 
were, at the prisoner's request, all stricken out. An improper 
question becomes injurious only when answered. 

Consequently the prisoner has sustained no injury from tho 
questions, and they therefore can furnish no ground for ex
ception, and should not have been included in the exceptions. 

VIII. The question to Dr. Garcelon last objected to by 
the prisoner, " State, whether, in your opinion, as a physician 
and surgeon, the wound described on the neck of the de
ceased, could have been inflicted by the right hand of the 
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deceased?" was probably put, for the reasons given m 
answer to exceptions N o.'s 5, 7, and 8. 

IX. The deed from the prisoner and his wife to Jordan, 
a.nd the deed from Jordan back to the prisoner alone, were 
properly admitted without proof of their execution, because, 

1. They were relevant to the issue as tending to show one 
of the prisoner's motives to the murder. Will. on Cir. Ev., 
chap. 2, sec. 4, p. 51, chap. 3, sec. 1, p. 54; Hendrickson v. 
the People, 1 Parker's Crim. Law, 486; Com. v. Watkins, 
11 Conn., 47. 

Hence they were neither collateral nor irrelevant, and 
instead of preJudicing the jury, their admission tended very 
strongly to throw light upon his conduct, and to explain it 
to the jury. 

2. It was not necessary for the government to prove the 
deeds by the subscribing witness. 

Surely this could not reasonably be asked of the govern
ment in a prosecution for forgery, of the very deeds in ques
tion, because it would involve the absurdity of requiring the 
government, in limine, to prove :an instrument to be valid, and 
a signature genuine, when the Yery gravamen of the charge 
sought to be established is, that the former is worthless and 
the latter counterfeit. 1 Starkie, p. 349 and notes. 

Equally absurd would it be to require it of the govem
ment in this case, where nothing is claimed of the prisoner 
by conveyance, where the title to no real estate is in contro
versy, and where, instead of seeking to establish the validity 
of his deeds, the government point to his certain fraud and 
probable forgery as a strong additional inculpatory circum
stance. His guilty motive is made apparent by his connec
tion with forged papers. 

The possession of documents under such circumstances, 
affords ground for affecting parties with an implied admission 
of the statements contained in them. 1 Green!. Ev., 231: 
Shaley v. State Georgia, 11 Georgia, 123. 

Hence the propriety and importance of the question to 
,T ordan, " Did you ever see the deed (from George and Mar)" 
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Knight to you) before ?" Also the other question to the 
same witness, " Did you ever know of its existence before?" 

The negative answers to both show, that though the deed 
purported to be duly executed to Jordan, and though it was 
treated by the prisoner as a valid deed, and even recorded 
as such, yet in fact it never had any validity, and was made 
for a fraudulent and sinister purpose. 

X. Dr. Rayes, a distinguished chemist and assayer of 
the Commonwealth of :Massachusetts, was properly allowed 
to illustrate his testimony on the subject of the blood-stains 
and the qualities of blood by a diagram. 

Dr. Hayes was properly permitted to point out to the jury 
the peculiarity which the blood-stain on the prisoner's under
shirt presented, as exhibiting on one side of the fabric a 
larger portion of the coloring matter of the blood than on 
tho other side, 

Because a reference to a visible fact was necessary to a 
proper explanation of the chemical experiments and micro
scopic observations to which he, as an expert, had subjected 
the stain, which experiments and observations sustained the 
inference drawn from its outward appearance. 

The government, therefore, contend that an expert has a 
right to illustrate his testimony touching the experiments he 
has made, and their results by reference to a peculiarity in 
the appearance of the article experimented on, even if that 
peculiarity is of such a character as to be " open to the ob
servation of the jury." 

So also the question put by the government to Dr. Hayes, 
"Whether blood flowing directly from the skin upon the shirt, 
could or not have produced such a spot?" as well as the next, 
" In your opinion, could or not blood flowing directly upon 
the outer surface of the shirt, have occasioned such a spot'?'' 
and the subsequent explanations of and reasons for his opin
ion, were properly admitted, 

Because all his testimony related to a subject peculiarly 
within the knowledge and sphere of experience of a chemist 
and microscopist, and of no one else, viz. : the fact that the 
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chemical and physical constitution of blood is such as to 
show in a given case that the stain on a flannel unden,hirt 
·worn next to the prisoner's skin on the night of the murder 
of his wife, could neither have issued from his own vein:-: 
upon it, nor flowed on it from without, except through the 
interstices of some other fabric which had strained it of soml: 
of its original coloring matter. 

'l'he government ask with confidence, who but an expert, 
a man of rare scientific experience, is qualified to form sucli 
an opinion, upon the facts presented on the trial of this case? 

To exclude such testimony would be alike dangerous to 
tho government, and to the innocent accused. 

The question put to Dr. Hayes by the government, and 
objected to by the prisoner, "Is there a distinction, chemi
cal, physical or microscopic, between the qualities of human 
blood and that of any beast?" was properly put, as appears 
from tho clear and unhesitating testimony of Dr. Hayes in 
reply. 

Dr. Hayes had boon sworn as an expert, without 6bjection. 
and had testified at great length and with great ability, touch
ing the qualities of blood, a subject with which both his read
ing and experiments had rendered.ihim perfectly familiar. 

'l'his question, like all the preceding, related to the same 
general subject, the qualities of blood; it simply narrowed 
down the inquiry to human blood. 

How can the court decide in advance, that no such distinc
tion as Dr. Hayes testifies to, in fact exists, without arrogat
ing to themselves the wisdom of experts? 

It is impossible, in the very nature of things, to make a 
question of law here, where there is nothing but fact. 

Surely the. distinction cannot be made that Dr. Hayes, hav
ing acquired familiarity on the entire subject of bloo<l, by his 
own personal studies and researches, has been permitted to 
testify thereon, as an expert, in a court of justice, up to a 
certain point, giving all the characteristics of blood general
ly, and then shall be peremptorily forbidden to utter a word 
tending to show that the vital fluid of man differs from that 
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of any brute, excluding his learning just at the point ,vhore 
it is most useful'? 

Such a decision would Yoluntarily blind justice to tho ad
vancing light of science, jeopardizing at one time the safety 
of society, and at another the life of the innocent accused. 

Tho courts of this state, as well as of other enlightened 
commonwealths, on both sides of the Atlantic, have admitted 
testimony of this character. 

The testimony was properly admitted, to receive from tho 
jury, in tho language of tho presiding judge, "the con:3idera
tion to which they thought it justly entitled." 

The same reasons fully authorized and required tho admis
sion of the testimouy in answer to the next question, put by 
the government to Dr. Hayes, "Have you subjected any of 
the articles before you to any observations or tests touching 
this distinction '?"-to tho succeeding, "Will you please state 
what these observations and tests were, and their result'?" 
and to the last, "In your opinion, could the blood upon the 
knife first shown, have flowed from a sheep?" 

The reply did not prove that tho blood was human, but 
that it was not ovine. 

XL The objection to that part of the closing argument of 
the counsel of the government which referred to Lydia Knight,. 
i; That the government had no right to argue against the 
intelligence and capacity of its own witness," Lydia Knight, 
to tho extent pursued by the government on that occasion, 
is without foundation, either in principle or authority. 

I. The counsel of the government expressly conceded the 
competency and credibility of Lydia Knight, and all its other 
witnesses, disclaiming all purpose of impeaching either, and 
claiming only the right to correct mistakes. 'l'his the gov
ernment had a right to do. 1 Greenl. Ev., p. 599, cases cited 
in the note; 2 Phillips' Ev., p. 448, note 392; 1 Starkie's Ev .. 
424; Gilbert's Law of Ev., 151. A party may always cor
rect his own evidence, though by directly contradicting him. 
Lawrence v. Baker, 5 Wend., 305; Johnson v. Leck, 12 
Won_d., 105; Cowdin v. Reynolds, 12 Serg. and Rawle► 281; 
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Steinback v. Columbia Ins. Co., 2 Caines, Un; Crowell v. 
Kirk, 3 Devereaux, 357; Friedlander v. London Ass. Co., 4 
Barn. and Adolph, 193; Bradley v. Ricardo, 8 Bingham, 57; 
Regina v. Ball., 8 Car. and Paine, 745; [34 Eng. Com. Law 
Rep., 616.J 

2. It was not only the privilege, but the duty of the 
government to call Lydia Knight, because she was present 
at, or very near the time of the beginning of the assault, 
which terminated in the murder with which the prisoner was 
charged. Under circumstances somewhat similar, Patteson, 
Justice, said that the witness ought to be called, and animad
verted upon the course of the prosecuting officer, in intimat. 
ing an opposite purpose. Regina v. Holden, 8 Car. and 
Paine, 606. 

But in being generous and liberal to the prisoner, they do 
not understand that they are bound by every answer of their 
witness, however erroneous, and estopped from pointing out 
to the jury, in argument, even honest mistakes. 

How unreasonable is such a doctrine, and how impractica
ble in its application ! It would seem difficult to contrive 
one more unjust or dangerous. 1 Hale's P. C., 455, note 1, 
1st Am. ed.; note, Com. v. Knapp, cited 4 Black., to show 
that the prisoner must reduce the crime belo,v murder, chap. 
23, p. 425 to 429; 1 East. P. C., pp. 224, 340 :and 436, chap. 
26; State v. Varney, 8 Bos. Law Rep.; 2 Metcalf, 1; 19 
Pick., 25. 

XI. The prisoner's sweeping exception to the entire 
11 charge and instructions" of the presiding judge, "and to 
each of them, and to each and every part thereof," without 
further allegation or specification, was not only unreasonable, 
unusual and improper, unjust to the court and to the gov
ernment, but unauthorized either by the lett,3r or spirit of 
our law. R. S., chap. 96, sec. 17; Jackman v. Bowker, 4 
Metcalf, 236; Decker v. Mathews, 2 Kernan, Bl3; 1 Starkie, 
pp. 4 72 and 4 73. 

Although, in the opinion of the counsel for the govern
ment, the charge, even as reported, will sustain itself without 
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~ny ~fence from them, they are unwilling to concede the 
legality of the form in which this exception is presented, or 
thi: reawnableness of requiring them to answer it. Com. v. 
York, 9 Metcalf, 133; 1 Chitty's Crim. Law, 483; Roscoe, 
G51 and G52; Com. v. W chster, 6 Cushing, 305; 1 Starkic's 
Ev., 47-i; Ware v. Ware, 8 Greenl., 42. 

XII. The thirtieth instruction reqnested by the pris
oner, "That in order to convict the prisoner upon the evi
dence of circumstances, it is necessary not only that the 
circumst[mces all concur to show that ~ committed the 
crime, but that they clll he inconsistent with any other rational 
conclusion," had been already substantially and repeatedly 
given by the judge to th• jury, in his charge, as well as in 
Nos. 18, 19, 20, 21 and 22 of the prisoner's requested instruc
tions. 

The language of Mr. Greenleaf ( Greenl. Ev. 3, see. 137,) 
is borrowed and condensed from Starkie, (1 Starkie's Ev., 
pp. 507 and 512,) and in his charge the court instructed the 
jury in the words of the original author, of which it is not 
known that Mr. Greenleaf's language is any impro"\\ement. 

This oourt will determine whether, on every point of law 
discussed in the charge, a sufficient number of repetitions of 
the saine idea were not allowed the prisonel' in the twenty
nine requested instructions given. Com. v. Dana, 2 Metcalf, 
329; Wolcott v. Keith, 2 Foster,.196. 

3. If so, then the form of the instruction is immaterial, 
provided the idea has been alre:1dy substantially given. W ol
cott v. Keith, 2 Foster, 196. 

XIII. The thirty-first instruction requested by the pris
oner, " That no conviction in a criminal case ought ever 
to take place on circumstantial evidence, where the govern
ment has introduced direct evidence tending to show that 
the prisoner could not have committed the crime charged/' 
was properly refused, because, 

1. The requested instruction was based on a state of facts 
which did not exist in the case. There was no such direct 
evidence. 

8 
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-~. It attempts to draw a distinction dotwcon direct and 
•circumstantial evidence, unknown to tho law. Any intrinsic 
and necessary superiority of 0110 over tho other is donil,d. 
l Starkie, 49,t 

3. Such a doctrine might withdmw from tho consideration 
of the jury material testimony, proper for their considera
tion, and of the weight of which they should be the exclusive 
judges, by emharra,;:sing the government in every case of cir
•n11nstaniial evidence, with the apprehen,,;ion th:1t Romo direct 
m·idenc:c of tho character n::irnccl might he elicited from ,,ome 
of their witnesses. 

4. The cases cited in answer to exception :N" o. 3 !, show 
that it was the duty of the government to introduce, and of 
tho jury to comillcr and weigh tho wl10lo te~timony in the 
case, applicable to tho question at issue. Tho rC(1uo,ited 
instruction would Jmve rendered this impossible. 

,5. The doctrine of the requested instruction i"'.• that how
ever overwhelming arnl conclusive tho rmmbcr arnl "·eight 
of tho circumstances against a prisoner, in any criminal case, 
11till he shall never be convicted thereof upon such tc;;timony, 
provided that any direct evidence, however little, tending in 
any degree, however Rlight, to negative the l1ypulhcsis of 
his guilt, may, during a trial of whatLivcr length, have been 
elicited from any one of the gon:rnmcnt witnr'.~~l'''· It is 
obvious that c,uch a rule would render a eonvietio11 for any 
offenec, upon circumstantial evideneo, on a :,orio11~ly con
tested trial, a practical impm,sibiliiy, and consequently it 
cannot he law. 

6. The judge in his comments on the testimony of Lydia 
Knight, as well as in other pftrts of hitl cliargll touching the 
nature and effect of circumstantial evidenee, had already giv
en all tho instructions on this subject ,vhich iYero necessary 
nnd proper. 

Tho same reasons and authorities npply to the refusal of 
the judge to give the thirty-second instruction requested by 
the prisoner, "That direct evidence introduced by the gL,V· 
ernment, tending to prove the innocence of the prisoner, shall 
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' not be held refuted, from being opposed to circumstanceR 
incongruous with that evidence." 

This requested instruction is merely the counterpart of 
the preceding, and was properly refused. 

XIV. The thirty-third instruction requested by the pris
oner, "That the theory that the blood of animals, such as 
the ox or the sheep, can be discriminated from that of man, 
when in a dried state, by chemical moans, is too uncertain to 
be used as evidence, or to be relied on as evidence in this 
raso," was properly refused. 

1. It was not pertinent nor applicable to the case, for no 
evidence had been introduced tending to show that the blood 
of the ox, in a dried state, could be distinguished from hu
man blood. 

2. 'fhe judge had already, in the charge, given full, ample 
and correct instruction on this point. 

The same reasoning and authorities apply to the thirty
fourth instruction requested hy the prisoner, "That the 
theory that the Llood of the ox, or of the sheep, can be 
distinguished from that of a human being, when in a dried 
state, by microscopic observation, is too uncertain to be used 
as evidence, and the difference in the size of the globules is 
too slight to be relied on as evidence in this c,tse." 

This was properly refused for reasons g·i ven in the pre
ceding. 

XV. The last instruction requested by the pri,;uncr, "That 
distinction between positive and negative testimony is appli
cable to direct testimony, and cannot be applied to circum
stantial evidence, when phtced in direct conflict with positiv11 
testimony," was properly refused, 

Because it attempts to introduce into the law a distinction 
between direct and circumstantial evidence, whi,:h the law 
has never recognized. 

Each has its appropriate sphere, and either m.1.v llc more or 
less satisfactory than the other, according to tlw peculiar cir
cumstances of the case. Those can never hi:' delined in ad
vance by any such general and unbending rule "" i hr; one now 
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sought to be introduced into the law, and conseq-o.ently tho 
law recognizes no fixed and permanent superiority of one 
over the other. Wills- on Cir. Ev., p. 31; 1 Greenl. Ev., 
sec. 13, A.; 1 Starkie 494:-5. 

TE.-WEY, C. J.-The prisoner was put to the bar for his 
trial, upon the plea of not guilty of the charge of murder, 
as alleged in the indictment, and the clerk proceeded to 
empannel the jury. Upon the call of one of the jurors, the 
counsel of the prisoner challenged him for Javor, and de
manded the appointment of triors "ciccording to the course 
of the common lciw, to hear and determine the q1.wstion of hi& 
ind(tference cind impartiality." The presiding judge denied 
the demand for triors, and ruled that in all cases of challenge 
for cause, the question of indifference and impartiality must 
be heard ai..d determined by the court. 

The counsel of the prisoner having cited English authori
ties in support of the right to triors~ we are to understand 
that the " common law" referred to in the demand, was the 
common law of Eng·land. Such is also the intention as dis
closed by the whole argument. It becomes Becessary, there
fore, to ascertain what the common law of England on this 
subject was, at the time that it is claimed as having been 
adopted in Massachusetts, as a part of the code of that col
ony, province, state or commonwealth, or in this state since 
its separation. We are not, however, aware, that so far as 
the question now before us is involved, it has undergone in 
England any essential change. 

Under the English law, challenges to the jury are of two 
sorts; challenges to the array, and challenges to the polls. 
The former are at once an exception to the whole panel 
in which the jury are arrayed and set in order by the 
sheriff in his return; and they may be made on account of 
partiality or some default of the sheriff or his under officer, 
who arrayed the panel. 3 Bl. Com., 359. 

Challenges to the polls in capita are exceptions to the par
ticular jurors ; these are reduced to four heads by Sir Ed-
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ward Coke; propter lwnoris rcspectum; propter dejectum; 
zJropter affectum; and propter delictum. Ibid, 361. The 
particular definition of the three heads first named do not 
become material to our present inquiry. 

Jurors may be challenged propter ajfectum for suspicion of 
hias or partiality. This may be either a principal challenge, 
or to the favor. 

A principal challenge is such, when the cause assigned car
ries with it, prima facie, evident marks of suspicion, either 
of malice or favor; either that juror is kin to either party 
within the ninth degree; that he has been arbitrator on 
either side; that he has an internst in the cause; that there 
is an action pending between him and the party; that he has 
taken money for his verdict; that he has formerly been a 
juror in the same cause; that he is the party's master, ser
vant, counsellor, steward or attorney; or of the same society 
or corpomtion with him ; all these are principal causes of 
challenge, which, if true, cannot be overlooked, for jurors 
must be omni cxceptionc maf oris. Ibid, 363. 

Challenges to the favor are when the party hath no princi
pal challenge, but ol>jects only to some probable circum
stances of suspicion, as acquaintance and the like, the validi
ty of which must l>e left to the determination of triors, whose 
office it i3 to decide whether the juror be favorable or unfa
vorable. 'fhe triors, in case the first man called be challeng
ed, are two indifferent persons named by the court, and if 
they try one man ancl find him indifferent, ho shall be sworn, 
and then he and the two triors shall try the next; and when 
another is found indifferent and sworn, the two triors shall 
be superseded, and the two first sworn on the jury shall try 
the rest. Ibid, 363. , 

The right in respect to the challenge of jurors to the favor, 
and the mode of hearing and determining the question of 
indifference by triors belonging to parties in civil suits did 
not essentially differ from the right of the crown, and one 
accused of crime. In capital cases, a privilege was granted 
to the accused, in f avorem vi tee to make peremptory chal-
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lenges, which would not involve the necessity of triors, or 
any hearing whatever. In 4 BL, Com., p. 352, it is said 
" challenges may here be made either on tho part of tlw 
king or on tltat of the prisoner, and either to the whole array 
or to the separate polls, for the very same reasons, that they 
may be made in civil causes, for it is hero at least as neces
sary as there; that the particular jurors should be omni e.r,. 
ceptione maJoris, not liable to objection, either propter hono
ris respectum, propter dejectum, propter affect um or propfrr 
delictum." And reference is made to book 3, which treats 
of private wrongs, and to page 363 from which tho foregoing 
quotation is made touching triors in civil suits. And again 
on page 363, the same commentator remarks, " challengc:,1 
upon any of the foregoing accounts are styltid challenge,1 
for cause, which may be without stint in criminal and civil 
trials." 

The subject of challenges of jurors is discu,.sod at som,, 
length in Gabbett's treatise on Criminal Law, cited and relied 
upon by the prisoner's counsel. In volume 2 of that treatiso 
it is said, as to challenge to tho polls, if it be a principal one, 
it is sufficient if the ground of it be made out to the satis
faction of the conrt; but a challenge to the favor must, as 
already observed, be left to the discretion of triors. If this 
challenge be made to the first juror who is called, two triorH 
are appointed by the court, and if he be found indifferent and 
sworn, he will be joined with these triors in determining tho 
next challenge ; and when a second juror who has been 
challenged, has been also found indifferent and sworn, then 
every subsequent challenge shall be referred to the decision 
of these jurymen, and the other triors shall be discharged. 
Lord Hale puti;; a case where the triors are appointed by tho 
parties, and not by the court; for he lays it down, that if the 
plaintiff challeuges ten and the prisoner one, then he that 
remains shall have added to him one chosen by each party, 
and they three shall try the challenge. But if several be 
sworn and the rest be challenged, the court may a~si~,, any 
two of those sworn to try the challenge. And when six 
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jurors arc sworn and the rest challenged, the court may ap
point any two of the six sworn to try the challenges. Co. 
Lit., 189; 7 Dane Abr., 334. The foregoing are all the modes 
found in treatises upon the subject, touching the trial of chal
lenges made to the favor. 

"A challenge to the array must be in writing: but in tho 
case of challenge to the polls, the intention of challenging i::.1 
verbally intimated by such words as these: "I challenge 
him," or " challenged;" and when the challenge is pcrem11-
tory these words will suffice, but when tho challenge is for 
cause the defendant must immediately show the ground of 
objection." Ibid 393. 

In King v. Edmonds, 4 Barn. and Alcl., 471, A.bbott C. J. 
says: "When a challenge is made, the adverse party may 
then demur, (which brings into consideration the legal valid
ity of the matter of challeng·e,) or counter plead, (by setting 
up some new matter consistent with the matter of challenge 
to vacate or annul it, as a ground of challenge,) or he may 
deny what i;; alleged for matter of challenge, and it is then1 

and then only, that triorn arc to be appointed." 
'
1 The challenges in thi,; case ought to have_ been put upon 

record, o,nd the defendants arc not in a condition, in strict
ness, to ask of tho court an opinion upon their sufficiency." 

From the authoritie;:; cited, it il:l obYious that in all chal
lenges for cause, the ground must be distinctly stated, and 
entered upon the record. The necessity of this is verJ 
manifest, ·when the purpose is that the question of indiffercncti 
should be submitte<l to triors iustead of the court; for the 
distinction between a principal challenge and one to the 
favor is not always clear; and it is only in the latter that 
the question of indifference of the juror challenged can bo 
submitted to triors. 

By the exceptions in this case it does not aflirmatively 
appear that these preliminary steps were taken on the part 
of the prisoner, when the challenge was made, though it was 
announced to be for favor. If the grounds of challenge had 
been made as re(]_uired by strict rules, it might have been. 
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a case where the challenge was principal, and not to tlte 
favor j and if so, the prisoner was not aggrieved. But the 
grounds of challenge may have been for favor, and as the 
judge expressed his intention to deny his right to triors in 
challenges for any cause, and to rai,ie tho question v,hethor 
such denial could be erroneous, it is proper, in order to avoid 
the possibili·ty of doing injustice, to regard this point in the 
case as open. 

Did the right claimed by the prisoner, at tho time of the 
call of the jurors to constitute the panel for his trial, under 
a challenge for faror, legally exist? 

It is proper that we should look into the history of legi:-;. 
lation in :Massachusetts, and this state since its separation, 
and the constitutions of both, so far as they can have any 
bearing upon this question. 

In chapter 98 of "Charters and general laws of the Colony 
and Province of :Massachusetts Day," 199, entitled "Acttl 
respecting trials," section 1 rofers to all causctl between 
party and party; and section 3 provides that it shall be the 
liberty of both plaintijf and defendant, a1Hl likewise of every 
delinquent, to be judged by a jury, to challcngo any of the 
jurots, and if the challenge Le found just and reasonable by 
the bench, or the rest of the Jurors, as the challengers shall 
choose, it shall be allowed him. This chapter was manifestly 
designed to apply to trials in civil and crimiual matters. 

Chapter 2 of the same, page 214, entitled aAn act setting 
forth general privileges," secures to persons certain rights 
and liberties touching the enjoyment of property, freedom 
from arrest and imprisonment, and trial for alleged offences, 
and forbids the depriv~tion of these generally, unless by tho 
law of the province, and by the judgement of his peers, in a 
jury consisting of twelve of the neighborhood of the accused, 
in which the offender shall be allowed his reasonable chal
lenges. The rights designed to be secured by this chapter 
are those referred to in magnet clwrta, and appertain . tc, 
.matters both of a civil and criminal nature. 

By chapter Gl of the same, page 230, which is entitled 
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"An act for establishing a superior court of judicature, court 
of assize and general gaol delivery within the province," 
( s:::o soc. 1,) such a court is ostab~ishocl, having cognizance of 
all pleas, personal or mixt, as icell a,s pleas of the crown, and 
all mattoni relating to tho conservation of the peace, and 
punishment of ·offendorn, &c.; and, in section 5, provision 
is m:ulo for the attendance of jurors upon said court, making 
no distinction between those who shall sit in civil and crim
inal trials, but providing for other jurors than those orig
inally returned, when tho latter are deficient in number by 
rnason of challenges. 

By chapter 2~5 of the same, entitled "an act for the bettor 
regulating the choice of jurors," provision is made for a dif 
forcnt mode of selecting jurors for the purpose of serving 
as such at tho 8uperior court of judicature, court of assize 
and general gaol delivery, to be put into one box in each 
to,1·11, and those to serve at other courts in another box; 
and as a method of preventing partial juries, tho fourth sec
tion provides, that tho justices of tho respective courts afore· 
said are hereby directed, upon motion from either party, in 
any cause that shall be tried after the first clay of June then 
next, and during tho continuance of this act, to put any juror 
rotnrnod as aforesaid, or as talesman, to answer upon oath 
"whether he doth expect to g·ain or los-e, hy the issue of tho 
cau:so then pending? whether he is any way Yolatccl to either 
party, or hath directly or indirectly given his opinion, or is 
i;cnsible of any prejudice in tho cause? And if it shall then 
appear to ,mid court, that such juror does not stand indiffer
ent in said cause, ho shall be sot aside from tho trial of that 
cau:c;e and another appointed in his stead." 

No other law upon the subject of challenges or exceptions 
to jurors appears to have been enacted by the Colony or 
Province of Massachusetts Bay before the declaration of in
rlopondonce ; or by the State of Massachusetts afterwards, 
till tho adoption of the constitution of the Commonwealth, 
in 1780. 

It ,loes not appear from any record, or work of authority, 
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that challenges to jurors for favor were ever submitted to 
the determination of triors before the declaration of inde
pendence, by virtue of the common law principle, which 
seems to have been well defined and understood in the coun
try of its origin. But as early as 1641, in the colonial act, 
chapter 98, there was an important modifica~ion of that prin
ciple, in allowing the party making challenge to submit tlrn 
question of indifference of the juror to the bench, or the 
rest of the Jury. In this provision there is no restrietion in 
respect to the challenge to a juror for any cause. The choice 
was with the challenger, whether exception taken was a 

principal challenge or to the favor; and we, have seen that, 
at common law, when a challenge to tho favor was made, the 
trial was not by the rest of the jury. 

The act of 1760, chapter 275, referred to, so for as it waci 
applicable, was mandatory, and not to be enforced as the 
court, or either of the parties should elect in the case of 
objection to a juror, by either party. In all challenges corn
ing within the provision of tho act, this was tho only mode, 
by the terms used, and operated so far, a repeal of the former 
act, as being inconsistent therewith. 

But it is insisted for the prisoner, that this provision refors 
only to trials in civil matters, and is inapplicable to trials for 
criminal offences. This deserves consideration. 'l'ho impar
tiality of juries under the English common law being secured 
by the intervention of triors, in civil and criminal cases pre
cisely in the same manner, and that mode having existed from 
time immemorial, it may not be unreasonable to suppose that 
if a distinction in that respect was intended by the authors 
of the provincial law of 1760, such intention would be ex
pressed or in some way manifested. But nothing in the act 
itself discloses such a design. 

Again, this act provided not only a new, but what wa:-1 
then thought a better mode for regulating the choice of 
petit jurors, by providing boxes, in which the names of per
sons deemed qualili(!d to serve as jurors should be placed 
for the different courts, and the names drawn therefrom from 
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time to time as their services were required. The names of 
those in one box, supposed to have higher qualifications than 
the others, were drawn to serve in the superior court of ju
dicature, court of grand assize, and of general gaol delivery, 
a court having cognizence of pleas of the crown, including 
capital cases, as well as of civil matters. 

No provision is found in any other law of the colony or 
province, in force at the date of this law, requiring or au
thorizing the jurors for criminal trials to be obtained in any 
other mode than by being drawn from the box in each to\Vll 
to which venire facias writs were sent. Ilut the provisions 
made for the attendance of jurors for the superior court, 
and the services thereat, are general, and apply equally to 
the exercise of its jurisdiction over civil and criminal suits. 

The mode of determining tho impartiality of jurors chal
lenged or objected to, and the tribunal which is intrusted 
with the power of hearing the challenge or objection, are 
also applicable, by the language used, to all jurors, without 
distinction between those called for the trial of civil actions 
and cases in which the party is accused of a crime. The 
inquiry prescribed will embrace everything necessary to 
secure impartiality, and if ttG authors of the law were willing 
that the investigation should be confined to the answers of 
tho juror challenged, when a civil suit is to be tried, no good 
reason is seen for its being regarded insufficient in a criminal 
trial; especially as by the new mode of preparing the lists, 
they were deliberately selected by the selectmen of the sev
eral towns in which they resided, and were afterwards sub
mitted to the town in the corporate meeting of its voters. 

In the trial of Judge Chase, on impeachment, one article 
of which was, that the respondent overruled the objection to 
a juror called to sit in the trial of one James Thompson Callen
der, indicted for a libel, and who wished to be excused from 
sitting in that trial, because he had made up his mind as to 
the publication from which the words charged to be libelous 
in the indictment were extracted, and the juror was sworn 
and sat' in the trial. It was argued by the respondent and 
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his comrnel that it was not a good cause of challenge, that a 
juror called had formed an opinion, if ho had not delivered 
it. Mr. Dane regards this reasoning as something light and 
trifling, and refers to the legislation in some states (l\Iassa
chusetfa, &c.,) which is the same as that embraced in the 
provincial act of 1760, chapter 275, requiring the court to 
ask tho juror himself the question, whether ho had formed 
an opinion, and the author remarks, "tlrnil a wise provision 
obliges a juror, if he has formed an opinion to declare it, 
and he is then sot aside." 7 Dane's Ahr., 380. 

'l'his ruling of J udgo -Chase having occurred in a criminal 
trial, the remarks of l\Ir. Dane were entirely inapplicable, on 
the hypothm,is that the statute provision referred to by him 
was cle,;igned for trials of civil actions only. 

By tho constitution of tho commonwealth of Massachusetts, 
chapter 6, article 6, " all laws which have heretoforo been 
adopted and approved in the Province, or Colony of Massa
chm,etts Bay, and usually practiced upon in courts of law, 
shall still remain and be in force, until altered or repealed by 
the legislature; such part only excepted as are repugnant to 
the rights and liberties contained in this constitution." 

This provision is intended, probably, to embrace, not only 
existing enactments of the leg·i,;latures of tho Colony, ProY
ince or State of :Massachusetts, but those unwritten rules 
and maxims of the common law of England, which had been 
treated practically as applicable to the alternd condition of 
tho emigrants therefrom to this land of their adoption, affected 
perhaps by the simpler forms in applying tho great principles 
of their general laws. 

By this provision of the constitution, it was indispensable 
that a doctrine of the common law of England should have 
l>een adopted, and approved, and usually practiced upon in 
r,ourts in the Colony, Province, or State, in order to be treated 
as obligato1-y. The conditions on which they were to become 
a part of the code of the Commonwealth were in their char
acter affirmative, and no principle of those laws was embraced 
in this article, unless it be affirmatively proved. 'rho language 



.A.NDROSOOGGIN, 1857. 117 

State v. Knight. 

will not admit of the construction, tha,t by adopting the con
stitution, ths whole common la,v of England was ·ipso facto 
introduced, and only such parts excluded as were shown not 
to have been previously adopted, approved, and practiced 
upon in the courts of law. The history of Massachusetts, 
from the time of the first establishment of a colonial govern
ment therein, to the time of the constitution, shows that their 
laws, being generally of their own enactment or adoption, 
were satisfactory. The provision to which we refer was not 
designed to enlarge or change their system or principles of 
jurisprudence, but to make those in practical operation effec
tual. The provision in the constitution declaring what laws 
shall remain in force, excludes all others by a well settled 
legal maxim, expressio imius exclusio cilteriiis est. 

It is well settled that many of the doctrines of the English 
common law were never adopted here, either by practice or 
legislation. And if they have not been transpbntecl in either 
of those modes, they have been treated by courts and jurists 
as having no binding authority. 

In the introduction of Dane's Abridgement to the American 
Law, the author having engaged in professional and political 
employments in the spring of 1782, (page 3) says, on page 
5, that "the object is to make our American charters and 
constitutions, statutes and adjudged cases the groirnd-wo1't 
on each subject; and therewith to incorporate that portion 
of the English law recognized in the United States, beginning 
with the magnci cliartci and the first charters and statutes in 
our colonies. The ground-work has been thus viewed, be
~ause it is obvious that when constitutions and laws made in 
our country are not consistent with English law adopted 
here in practice, the former must prevail and the latter yield. 

In the case of Commonwealth v. Roby, 12 Pick., 496, which 
was an indictment against the defendant for murder, when 
the jury answered at the call of the clerk, that they had 
agreed upon a verdict, a motion was made in behalf of the 
prisoner, that the jury should be polled, which motion was 
overruled. After argument, the court affirmed its decision, 
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saying, if the question dopondod upon a revision and appli
cation of legal authorities, the point would certainly demand 
a more ample investigation. 

"But it is conceded that this practice has never boon used 
in this commonwealth, and the application is to introduce a 
practice not before adopted. Such an application is at tho 
judicial discretion of tho court, and must be supported by 
some good and substantial reasons of justice and propriety;'' 
and referring to chapter 6, article 6, of tho constitution, the 
court adds, "tho plain object and purpose of this constitu 
tional provision was to confirm and perpetuate tho laws. 
including tho common law, as they had boon usually practiced 
in courts of justice, thereby confirming and sanctioning all 
such alterations and modifications in the practice as had been 
sanctioned by actual usage and approbation in the courts of 
justice. 1' 

It is insisted that the statutory provision requiring tho 
court to examine the juror, on motion of either party, vari
ent from tho common law practice, was not intended to apply 
to challenges, in the technical meaning of thi:: term, nor to 
abrogate this practice, but was designed to secure impartial 
juries by additional requirement,:;. 

If tho statutes referred to woro enacted as a substitute for 
the common law principle, or for tho provision of tho colo
nial act of 1641, chapter 98, the particular terms used to 
signify an exception taken to a juror is of little importance. 
rt is not believed that an objection to a juror clearly mr1de 
kno,vn, ·without the use of tho word "challenge," will fail on 
that account to secure rights, to which tho p:uty making: it 
would otherwise be entitled. The term is used in law, for 
an exception to jurors, who aro returned to pass on a trial." 
1 Chit. C. R., 533. But any other word expressive of tlrn 
same exception, if the grounds of the exception are properly 
stated, is not found to have been held insufficient. The form 
now in general use in this state and others, when the jury is 
about to be empanneled for the trial of a criminal cause, ·is, 
that if. the defendant will object to any of tho jurors he will 
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do so as they arc called, and before they are sworn; and in 
capital trials the form is tho same, touching objections for 
cause. 

If every inquiry, prescribed by the statute to be made by 
the court, should be answered in the negative, and no more, 
it is not perceived that anything would be omitted, which 
could be properly proposed to the juror by triors. If; upon 
such examination, tho court should find that the juror was 
not indifferent in the cause, he was to be set aside, arnl a now 
one ,,:1lJed in his stead, making the judgment conclusive in 
that event in favor of the challenger: But under the common 
law, in a challenge to tho favor, it was the right of both parties, 
that the hearing and determination should be by triors. '!'he 
statute has, therefore, abridged so far, the right enjoyed 
under the former mode, by the party adverse to the challenger. 

By the common law, witnesses could be examined by triors. 
2 Gabbett on Crim. Law., 395. This was not provided for in 
any of the statutes of tho Colony, Province, State or Com
monwealth of Massachusetts, before the separation of this 
state therefrom. If the common law practice was not wholly 
abrogated, but was in force, only so far as the statutes were 
absolutely ropugnaHt to it, when a juror, to whom exception 
was taken for favor was found indifferent by tho court, upon 
his own answers, triors could have been appointed to hear 
witnossc;c; upon tho question of his competency; thus upon 
tho same challenge providing for two distinct tribunals. 

To hold that the prisoner's challenges to the favor arc to 
be determined by triors, under the common law, modified by 
those statutes, would ho incorporating into the practice upon 
this subject such alterations as would make it an anomaly, 
highly derogatory to the intelligence of the authors of the 
stu,tute, inconsistent with their obvious intention, having no 
precedent, and not insisted upon by the prisoner's counsel. 

Has the common law principle of submitting challenges to 
the favor to the hearing and determination of trio rs been 
usually practiced upon in courts of Massachusetts before the 
adoption of its constitution? It is said in an article in the• 
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American Jurist, volume 12, page 330, published in 18£-1, 
"It has been lately decided by a reqxictable judge, that the 
competency of a juror upon a challenge to the favor 7 rnny be 
determined under the laws of Massachusetts, by triors ap
pointed by the court for that purpose." .A.nd it is laid down 
in Howe's Practice, page 24 7, that all challcmges for fwcor 
are tried by triors, in the mode pointed out in the English 
authorities before cited. We are not informed in what court 
it was that this mode of determining the competency of 
jurors was allowed; nor whether it was by the -consent of 
the prosecuting officers, and the party accused. Conse
quently we cannot know whether it can be regarded as 
authority, in that commonwealth, on a controverted point. 
If it were so it is not binding upon courts in another juril"
cliction, but must have respect according to the intrinsic 
merits of the argument in its support, which is not before us. 

The authorities referred to by Judge Howe, in support of 
the text cited, are confined to treatises of English jurists. 

So far as any discussion touching the introduction in prac
tice of the principle contended for by the prisoner's counsel, 
in Massachusetts, has taken place, the authority is against 
his position. .A.s early as the year 1809, it was treated in 
the Supreme Judicial Court, by a jurist of the highest stand
ing, and among· those who had been engaged for the longest 
period and in the most extensive practice, as not having peen 
adopted there. Borden V: Borden, 5 Mass., 71. 

In Rollins v . .A.mes, 2 N. H. 350, the court say a challeng·e 
to favor, in England, is determined by triors, but here the 
court uniformly decide on its validity. In Connecticut all 
challenges of jurors are decided by the court. 2 Swift's Sys
tem of Laws of Conn., 233; Boardman v. Wood, 3 Vermont, 
R., 570. The subject is ably discussed in the article in the 
American Jurist referred to, and the authorities bearing· upon 
the question of the adoption of the practice in Massachusetts, 
of determining the competency of jurors by triors, are cited 
and commented upon; and the writer concludes that this 
principle of the common law has not been usually practiced 
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upon in its courts, and is not a part of its law. "Challenges 
are often determined by triors south of New England." 7 
Dane's Abr. 334. This statement of a fact, coming from one 
of the learning and experience of the author, in the text of 
a work, having for its object what it is declared in the intro
duction to be, is certainly evidence entitled to great weight, 
though of a negative character. 

After the adoption of the constitution of Massachusetts, 
the legislature re-enacted the provision in the provincial law 
of 1760, chapter 275, section 4, in the statute of June 26, 
1784, entitled " an act for regulating the choice and services 
of petit jurors," Rection 8, and in the statute of 1808, chap
ter 139, section 9. The same provision ·was incorporated 
into the statutes of this state in the revision of the statutes 
of Massachusetts, after our separation. This legislation since 
1780 was all during the connection of the learned author of 
the abridgement of American law with the bar, and when, 
according to his own account, in the introduction, page 3, he 
early turned his attention to the subject of this great work, 
and in good earnest engaged in collecting materials upon it. 
If the competency of jurors challenged to the favor was 
determined by triors, during this period, to such an extent 
as to make the practice a part of tho law of the common
wealth under the provision of the constitution referred to, 
he must have known it. The language quoted from his 7th 
volume, page 34, is little short of conclusive, that in New 
England no such practice prevailed. Hence, we may well 
infer, in the absence of proof to the cemtrary, that under 
similar statutory provisions of the provincial legislature, the 
common law of England, on this subject, had not been 
recognized. 

The mode provided by the provincial statute which has 
subsisted to the present time in Massachusetts and in this 
state, for the trial of all exceptions taken to jurors for every 
cause, by the court, is direct and uniform, and is in harmony 
with the general character of legal proceedings in this coun-

9 
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try, diii!tinguished from those in England by their greater 
simplicity. 

No one can doubt that tho court are as competent to 
decide any questions which are determined by triors in other 
places, as those appointed by tho court. 'l'he range of in
quiry of the juror is as broad in one case as tho other. 

The positive evidence of the adoption of the English 
common law right of triors in cases where the principle waf! 
applicable, being entirely wanting at tho time of the forma
tion of the constitution of 1780, accorcling to uniform au
thority, and the rule of that constitution, prcscrihing that 
laws previously existing shall continue till changc,l by the 
legislature, of itself amounts to a failure of a foundation 
upon which the principle contended for can be Rustainefl. 

'l'he constitution in this state is invoked by the prisoner1s 
counsel, as securing the right contended for, free from any 
power of the legislature to interfere therm,,ith. 

By act 1, section 6, "no person shall be depriv,)d of life, 
liberty, property, or privileges, but by the judgment of his 
peers, or the law of the land." By thi,.; section, in another 
part, "The legislature shall provide Ly law a suitahle and 
impartial mode of selecting juries, aad their number and 
unanimity in indictments and convictions shall be hold indis
pensable." 

The meaning of the words, "the law of the land," as used 
in the constitution, has long had a construction, which is 
regarded as fully settled. 'l'his term, as Lord Coke says, "is 
(to speak once for all,) the due course and process of law." 
Coke, 2 Inst., 46. The law, in this sense, as hold liy Black
stone, 1 Com., 44, is a rule, not a transient., sud,Ion order from 
a superior, to. or concerning a particular person, but some
thing permanent, uniform, and universal. 'rite words "law 
of the land," as used in magna charta, from ,vhich they are 
borrowed in reference to criminal matters, are understood to 
mean, due process of law; that is, by indictment, or present
ment of good and lawful men. 2 Kent's Corn., sec. 24. Judge 
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Story in 3 Com. on Const., sec. 1783, says, "the clause, 'by 
the law of the land,' in effect, affirms the right of trial ac
cording to the process and proceedings of the common law." 

When the constitution of Massachusetts was formed," each 
individual of the society had a right to be protected by it, 
in the enjoyment of his life, liberty and property, according 
to standing laws, part 1, art. 10, and no subject could be 
arrested, imprisoned, despoiled, or deprived of his property 
immunities or privileges, put out of the prote9tion of the 
law, exiled or deprived of his life, liberty, or estate, but by 
the judgment of his peers, or the law of the land. And the 
legislature were forbidden to make any law that should sub
ject any person to a capital or infamous punishment, excepting 
for the government of the army or navy, without trial by 
jury. Part 1, art. 12, and chap. 6, sec. 6, so often herein 
referred to, gave validity to existing laws, which had been 
adopted and approved in the Colony, Province,. or State of 
Massachusetts Bay, and usually practiced upon in the courts 
of law. 

" The law of the land," in this constitution, did not refer 
to any country or government which was foreign to the com
monwealth, but to that land and to that people therein, which 
adopted this as their frame of government.. But the law 
referred to was the common law of Massachusetts, and so far 
as it was the means of security of life, liberty, property, and 
privileges of the people, it was the great principles of magna 
charta, embracing the trial by jury as therein. secured, and 
all the maxims of law which were brought to this country by 
our ancestors, on its settlement, and continued in practice; 
or recognized as parts of the common law of England after
wards, and customs of their own, which were permanent, 
uniform and universal. We have seen that whatever laws 
might have been an established part of the common law of 
England, which were never adopted and approved in Massa
chusetts Bay, and usually practiced upon in courts of law, 
did not, under the constitution, become a part of the system 
of jurisprudence. 
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The trial by jury, according to its meaning in magna char
ta, and as it was understood in England generally till the 
.emigration of our ancestors, in practice was introduced into 
our colonial system of jurisprudence at an early period. 
And the inquiry is not improper, whether it is not to be con
sidered as adopted here, with all its incidents, under the con
stitution of Massachusetts, in which this great security of 
private rights was manifestly designed to be earefully pre
served and guarded. 

The numoer constituting a jury of trials, and perfect unan
imity in a verdict, were essential elements in the jury trials. 

It was also indispensable that the individuals composing 
the jury in a given case, should be impartial, indifferent, and 
under no bias or vrejudice, omni exceptione maJores. It is 
likewise important that the jury, as an array, should be free 
from objection on account of any irregularity in the manner 
practiced under the writs by authority of which they are 
summoned. But if all the essential elements were secured 
in their integrity, the particular mode in which this was done 
in England has not been practically treated as absolutely 
required. There the jury were summoned in a manner very 
different from that which has here prevailed for a century. 
A verdict, as we have seen, was not required neceBBarily to 
be secured by polling the jury upon motion of either party; 
and we are not satisfied it would be a material infringement 
of this important right, secured by the constitution of :Mass
achusetts that the court should be vested by the legislature 
with the power to determine conclusively the indifference of 

1 jurors, in the place of. triors, in certain cases, of the appoint
ment of the court. 

Before the adoption of this constitution, the statutes of 
the Colony and Province of Massachusetts, touching the 
manner of testing the competency of jurors, had been held 
obligatory. The statute of 1760, chap. 275, was in force at 
the time when this constitution beca.me the supreme law of 
the commonwealth. The several parts of this constitution 
took effect simultaneously. By chap. 6, sec. 6, thereof, those 
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11tatutes became binding while they continued unrepealed. 
They underwent no essential change afterwards, so long as 
this state was a constituent part qf Massachusetts; and at 
the time of the separation and the organization of the new 
government, they became a part of the law of Maine. Con. 
of Maine, art. 10, sec. 3. 

The common law principle, in relation to.triors, not having 
been shown to have been adopted in Massachusetts, but 
another mode believed to be quite as effectual to secure 
impartial juries, provided by legislative authority, was that 
which had been usually practiced upon in courts, and became 
the law of that commonwealth, under the constitution. 

When the constitution of Maine was adopted, if there had 
been no other provisions touching jury trials in criminal 
<..:ases than that contained in art. 1, sec. 6, already quoted, 
this section could not be construed to refer to the common 
law of England, as such, but to that common law which was 
then permanent, uniform and universal in Massachusetts, in 
the modified form in which it stood at the time that the new 
government assumed the functions of an independent state. 
In criminal prosecutions, the accused could be deprived of 
life, &c., only by the judgment of his peers, or the law of 
the land, as the law had been, and was then under the consti
tution of Massachusetts, and that legislation designed to give 
efficacy to that constitution. 

But the part of the constitution of Maine quoted from, 
(art. 1, sec. 7,) not only allows, but requires the legislature 
to enact statutes to secure the selection of juries, which shall 
be impartial. 

The construction of this provision which would restrict 
legislative enactments for the selection of names of impartial 
persons, from whom jurors might be summoned upon writs 
of venire facias, regardless of the impartiality of those called 
to sit in a given case, cannot be admitted. It is obvious, 
that it was designed also to embrace laws in reference to the 
empanneling of juries for each trial. 

Until twelve men are actually empanneled and sworn, it 
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cannot be said that a }ury exists, in the strict sense of the 
term. The requirement in the same sentence of the estab
lished number, and of unanimity, mud refer to a jury pre-
pared and qualified in all respects to sit in a trial. 

In obedience to this constitutional requirement, the legis
lature, in 1821, re-enacted former statutes in substance, for 
the purpose of having in attendance upon courts, under a 
summons thereof, persons suitable for jurors, and of hearing 
and determining the indifference and impartiality of each, 
who should be called upon to sit in a trial, either civil or 
criminal, in case of objection. 

In the Revised Statutes which went into operation in 1841, 
it was the design to range under separate chapters provisions 
which had often before been under one chapter. The title 
of chap. 115, is "Of proceedings of civil actions in court." 
And it is provided in sec. 65 thereof, that the court, on mo
tion of either party in a suit, may examine on oath any person 
called as a juror therein, whether he is related to either party, 
or has given or formed an opinion, or is sensiLk of any bias, 

_ prejudice or particular interest in the cause, or if it shall 
appear from any competent evidence introduced by the party 
objecting to the juror, that he does not stand indifferent in 
the caus·e, another juror shall be called and placed in his 
stead, for the trial of the cause. The inquiries to be made 
by the court arc substantially the same as those required 
in other and previous statutes, with the addition that other 
evidence may be introduced, which was allowed before triors 
under the English common law. 

It is insisted that this examination is not imperative upon 
the court, under the Revised Statutes, but is purely a matter 
of discretion. Such a construction, when the objection to a 
juror is for cause, which would amount to a p:rincipal chal
lenge, as would authorize the court to permit the juror to 
sit in the trial when objected to, without any examination or 
hearing of testimony, is unreasonable, and is certainly at 
variance with the practical interpretation of the provision. 
The language of the statute may have been varied under a 
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view taken by this court in the case of Ware v. Ware, 8 
Greenl., 42, that a juror objected to might be legally set 
aside, though it was not made to appear that the objection 
had a sufficient basis. The court say in that case, " but as 
strong objections were still urged against him by the appellee, 
ho was sot aside by the judge, who expressed a desire to 
have tho cause decided by an unobjectionable jury, and 
thereupon another was called," and this was held not erro
neous. The evidence introducoJ by the party objecting, 
from witnesses, may show the incompetency of the juror, 
without inquiry of him, and the latter evidence may with 
propriety be omitted. 

\Yo cannot suppose that the change of the auxiliary verb 
from shall to 1nay was designed by tho legislature to recog
nize tho exir.;tenco of tho English common law practice, which 
was suporsoded by a satisfactory provision of the statute, 
which has existed under the different forms of government 
in Ma~sachusetts. 

Challenge:,; of jurors are allowed in criminal as in civil 
causes. R. S., chap. 172, sec. 31. They must have been for 
r-imilar roasorn,, and tho court is the only tribunal which tha 
~t1tute has provided for their trial, whether they be principal 
challenges, or challengmi to the favor. Something more than 
silo1ice of the statute is necessary to induce the belief that a 
practice in Engli,d1 courh, which had neve1; existed under the 
colonial, provincial or state government of Massachusetts, 
was intended to be introduced under the constitution of this 
state, and the general provisions for determining the compe
tency of jurors just reforrcd to. 

It is suggested that the provisions of sec. 31 of chap. 172, 
,vas not de;;igned to apply to capital trials, because the right 
of the pri~oner in such, to challenge peremptorily a certain 
number of jurors has always been recognized, and never de
nied, but tho right exists in no other cases. The privilege of 
peremptory challenge in capital cases, has been admitted from 
time immemorial, is believed to have been allowed under our 
colonial and provincial systems, and in the commonwealth of 
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Massachsetts; and is clearly implied by the statutes of this 
state of 1821, chap. 59, sec. 42; by R. S., chap. 172, sec. 17, 
and by statutes of 1849, chap. 100, sec. l, limiting the num
ber of such challenges. 'fhe challenges refcrre<l to in sec. 
31, chap. 172, have regard to those for cause, as no other are 
allowable in civil trials. By giving the accmied the same 
right of exception to jurors in criminal as in civil causes 
does not restrict him so as to take away the right of per
emptory challenge. 

2. L. D. Rice, a witness for the state, on his direct exami
nation, testified that on the afternoon of the day next succeed
ing the death of the deceased, he saw some1;hing on the 
sleeve of the shirt of the prisoner, which he thought was 
blood; and that on cross-examination, that he was a witness 
before the magistrate and before the coroner's inquest. In 
answer to the prisoner's inquiry whether he had testified 
before, that he saw blood on the prisoner's wrist, answered 
in the affirmative; and then the question was proposed in 
behalf of the prisoner, if this was the first time he had so tes
tified, excepting before tlrn grand jury. This qlllistion being 
objected to, was excluded. It is not controv,!rtc<l by the 
prisoner's counsel that a witness is not permitted to disclose 
evidence before the grand jury. It follows tbat a question 
which may be answered in a manner to make such disclosure 
cannot be proper. If the witness had testified to the same 
fact only before the grand jury, an affirmative answer would 
be tantamount to the statement that he had testified the same 
before that body. 

It has been regarded as an established rule, that a witness 
cannot be called upon to state his testimony given on a for
mer occasion in a trial where the same evidence is relevant, 
nnd the authorities cited for the state sustain the rule. Tho 
question was properly excluded. 

The same reasons will apply to the exclusion of the ques
tion put by the prisoner's counsel in cross-examination, 
"where it was that he testified he saw Prout on the night of 
October 6th, 1856, put his hand on deceased's face." 
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3. William F. Morrill, for the state, testified that he was 
present with George F. Thurston and James Dunn, when a 
knife was found by the side of a fence, between the prison
er's iield and the woods, near a pair of bars. The case finds 
that the day subsequent to tho death of the deceased, Domin
icus J. Prout testified that he saw the prisoner coming out 
of the woods, from a pair of bars loading therefrom to the 
prisoner's field. 'l'ho prisoner was walking fast; when he 
saw the witness and another man who was with him, he did 
not walk quite so fast. 'l'he prosecuting officer inqu~red of 
the witness if he, on tho same or the next day informed any 
person of having seen the prisoner coming from the place, 
all(l in the direction above described. The answer was th:\t 
he informed Thurston, and went with him to the place after 
the information was given. The question and answer were 
objected to. 

The ground of this objection is, that the state cannot thus 
corroborate its own witness. It is not perceived how the 
inquiry and the answer could have this affect, tho one informed 
not having been called to confirm the statement of the wit
nes8, but the inquiry was undoubtedly made to connect the. 
discovery of the knifo aft~r the death of the decem,ed, with 
the prisoner, upon tho spot where tho knife was found, when 
he exhibited conduct which might be thought suspicious; 
and also to show that tho discovery of the knife was upon 
Bearch therefor, by the person informed of the prisoner's 
previous presence at that place, and not accidental. 

If the one who saw the prisoner near the bars, had the day 
subsequent, himself found the knife, it is very clear that the 
fact of his having seen the prisoner at that place, and the 
finding of the knife upon his own search, would all have been 
unobjectionable in evidence. The first named fact being 
within the knowledge of one, and communicated to another 
who found the knife, or who was present when it was found, 
is not the ground of a lo gal distinction. 

4. A surgical expert examined the wolfnds upon the de
ceased, and against the objection of the prisoner's counsel, 

.. 
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was allowed to state that in his opinion, tho instrument by 
which they were caused, was a pointed, cutting and sharp 
instrument. To determine the general character of tho 
instrument from a wound produced, must necessarily depend 
upon the experience and skill of one accustomed to examine 
wounds, and it has been properly regarded by courts aB an 
important stop in the proceedings in criminal trials where no 
direct evidence is found. 

The form and appearance of tho wounds upon the decnasod 
having been ascertained by an expert, it waB a proper inquiry 
to the same, when a witness, whether tho razor before him, 
independent of the place where it was found, and the dust 
upon it, in his opinion could have produced the wound, and 
proper to be answered. The most obvious object was to 
ascertain if the wound examined corresponded in form with 
that whid1 could ho caused lJJ that particular instrument. 
If his intention was to base his opinion upon other circum
stances than the form and properties of tho razor, such inten
tion eould have been ascertained on further examination, and 
if the opinion was founded upon facts of which the jury could 
judge as well as an expert, it could have been excluded. 

5. Dr. A. Garcelon, called by the government, and shown 
to be an expert as a physician and surgeon, W!kl at the exam
ination of tho body of the deceased, and was permitted, sub
ject to objection, to exhiL,it to the jury certain engrnrnd 
plu,tes of the humnu neck, and of the bones of tho neck, and 
also a Rkeleton of thn human neck, in order to illustrate bis 
testimony in describing the wounds, and especially that upon 
the vertobrm of the spinal column. The object of the exhi
bition of those plates aud bones was to render the testimony 
of tho witnesR intelligible, and not to make them evidence of 
themselves. :Maps and diagrams not claimed to be strictly 
accurate arc permitted to be used as chalk fur purposes of 
illustration, and to make morn clear a vorbaI !le~cription. 
The authorities cited for the prisoner are not in point. 

6. The admission of the answer to the question put to Dr. 
Garcelon by the counsel of the government1 that in his opin-
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ion as a physician and a surgeon, the wound described in the 
neck of tho deceased could not have been inflicted by her 
own right hand, was not legally erroneous. 'fhe question 
could be properly answered only uy one who had the lmowl
edgo of an expert in anatomy and surgery. The answer 
given is a fact, which, like otlwr faets, m:1y be controverted 
by proof. It is to be received as testimony in reference to 
the party injured, and is a.denial by tho witness that the 
wound could have been inflietod hy tho deceased under any 
state of the mind of a lrnrnau being, known to him, and hav
ing the power to use her right hand in the ordinary manner. 
If the presiding judge had excluded the answer, it must have 
been upon the ground that he could Letter determine what 
facts claimed to be within tho range of surgical science were 
incredible than one experienced therein. 

7. Tho papers purporting to be deorlii from George Knight 
and Mary Knight to Moses S. Jordan, and from tho grantee 
therein to George Knight alone, arnl the testimony of Dennis 
L. Bragdon, John H. Otis, and Mo,-1os S. J orda.n, in reference 
to these papers and others which woro left for record, were 
admissible. The rule ol' this court, No. H, does not apply 
to this question. The,;e deeds a.re not treated by the coun
sel of the government as certainly genuine, but as documents 
in the hands of the priwner which, by his acts, he must have 
regarded as of value to him, he being a party to them. If 
the deeds wore gonuinn, his conduct in reference thereto 
may be supposed to have lmd some relation, as a circum
stance, to the issue before tho jury, as indicating a motive 
for the crime charged. If not genuine, and he treated them 
as valid, the forgery might be expm,ed in some mode, if the 
deceased was in life. If the subscribing witness had been 
called, and had denied their genuineness, it is not perceived 
that they and other evidence could have been excluded. 

8. Dr. A. A. Hayes was called, and examined as an export 
touching tho properties of human blood, ascertained by chem
ical tests, and by microscopic ob;:;ervations, and ho exhibited 
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a diagram, and desired to u8e it in order to illustrate his 
statements, and was allowed to do so for that purpose, sub
ject to the prisoner's objection. It appeared from the testi
mony, that one diagram exhibited recent bloo·d as seen 
through a microscope; another, tho coagulating of blood; a 
third, recent blood, to which water had been added; a fourth, 
blood to which a saline solution had been added. 

It would be very difficult for an expert of the most accu
rnte and extensive observation, to exhibit in language with 
"precision, so as to be understood, those delicate appearances 
which are appreciable only by the sense of vision. Nothing 
short of an exact representation to the sight can gi vc with 
certainty, a perfoctly correct idea to the mind. The ,ritness 
was permitted to present the diagrams, merely to explain his 
meaning, and not as an infallible test of truth. A diagram 
approximating in any degree to perfect representation, when 
exhibited by one qualified from knowledge and experience to 
give explanations, may do much to make clear his testimony, 
without danger of misleading. 

9. The witness exhibited a shirt, which he remarked was 
of cotton flannel, and which he testified he had examined. 
He stated that ho first alluded to tho peculiarity which the 
i;tain presented. And the counsel of the prisoner here ob
jected to the witness' describing what he called the peculiari
ties of the stain; as, if any such existed, they were open to 
the observation of the jury. 'I'he court allowed the witness 
to call the attention of the jury to a spot (pointed out,) as 
exhibiting on one 8ide of the fabric a much larger proportion 
of coloring m1,ttor of the blood, than was presented upon the 
other part, or tho surface which was worn next to the skin. 
The witness then sbtod that he cut a, piece from the blood 
spot on which the experiments wore subsequently made. 

The opinion of the witness was not introduced, as sup
posed in argument. Tho attention of the jury was diredod 
to the shirt in question, th,it they might notice by inspection, 
the actual appearance of the blood stain, exhibited to them 
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as the basis of experiments which were nado, and which 
were described in another part of tho testimony of tho wit
ness. 

The question whether such a spot as that exhibited upon 
the shirt could, or could not have boon occasioned by blood 
flowing directly upon the outer surface thereof was allowed 
to be answered by the witness as an export, when, as it is 
contended, it was a question which called for an answer not 
within the province of the witness, and one not within the 
province of an export. 'l'he ,vitness testified " that the col
oring matter of the blood, which is suspended in the blood, 
remained on the outer surface of the fabric ; the effect being 
the reverse of that which would have taken place, had 
the blood flowed from the arm of tho person wearing it." 
Whether the witness' theory touching the coloring matter of 
the blood, and tho appearance presented when it has flowed 
upon cotton flannel is correct or otherwise, it is not for the 
court to determine, it being a matter for the jury upon evi
dence. It appears that this proposition of tho witness was 
made upon chemical experiment, and observations aided by 
the microscope. It is not perceived that the answer to the 
question was not peculiarly the result of scientific knowledge 
and experience. 

Dr. Hayes testified touching the properties of blood of 
animals, and was allowed to state that such a distinction 
exists in the appearance of human blood and that of the 
sheep, that one m'.ly not be mistaken from the other, after 
such experiments as have been made by men of science and 
skill. Objections were made by the prisoner's counsel to 
the questions which elicited these answers. The history of 
the developement of scientific principles by actual experi
ments, within a few of the last years, show us that many • 
things which were once regarded generally as incredible, are 
now admitted universally to be established facts. And so 

- long as the existence of facts, which are the result of exper
iments, made by those versed in the department of science 
to which .the,y pertai;, are received as evidence, it would be 
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legally erroneous for the court to determine that tho absurd
ity of such facts was so great as to require their exclusion. 
If the facts so offered in proof aro untrue, their fallacy is to 
be shown by the evidence of other experts, who have made 
application of their scientific knowledge and experience. 'l'he 
court is required to lie learned in the law, and to apply it by 
instructions to the jury, but to be learned in all matters of 
science is not required, and such learning, if possessed by the 
court, cannot with propriety be given by it to the jury; nor 
can it withdraw from them the consideration of scientific 
facts, testified to by experts. 

10. Tho coun:,el of the government introduced Lydia 
Knight, the prisoner's mother, who occupied tho same bed 
with tho <lcccasod, tho night of her death. Tho teRtimony, 
when taken alone, may not be inconsistent with tho prisoner's 
innocence of tho crime charged. And although tho death 
was occasioned by violent means, as wo infer from the testi
mony of others, either by her own hand, or that of an assas
sin, yet it was unknown to Lydia Knight, according to her 
account. 

Tho counsel for tho state, in his closing remarks to the 
jury, endeavored to show that tho death of tho deceased 
took place after Lydia Knight had loft the bed, contrary to 
her own express statement, and although ho disclaimed the 
intention of impeaching the competency or the credibility of 
this witness, he insisted upon other facts adduced in evidence 
that she was mistaken; and to show that this mistake was 
not unnatural, nor inconsistent with tho most honest inten
tions, he referred to her extreme age, her appearance before 
the jury, bowed down, deaf and decrepit, generally in a fee
ble condition, both physical and mental, and having forgotten 

• h~r own son who addressed her as his mother. 'l'his course 
of argument ·was objected to by the prisoner's counsel, but 
permitted by the court. 

'l'hat a party calling a witneRs cannot impeach his compe
tency or credibility, if his testimony t:!!rns out unfavorable 
to him, is well established. But it certainly would not tend 
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to developo truth, to preclude a party from showing that hia 
witness was honestly mistaken, and no such rule is recognized 
in law. 'l'he rule of law is, that if a witness proves a case 
against the party calling him, the latter may show tho truth 
by other witnesses. In Buller's N. P., 297, the rule as to the 
right of a party to contradict his own witness is thus laid 
down: "A party shall never be permitted to produce gen
eral evidence to discredit his own witness," for the reason, _it 
"would enable him to destroy the ,vitness, if he spoke against 
him, and to make him a good witness, if ho spoke for him 1 

with the moans in his hands of destroying his credit, if he 
spoke against him. But if a witness proved facts in a cause 
which make against the party who called him, yet the party 
may call other witnesses to prove .that those facts were oth
erwise ; for such facts are evidence in a cait8c, and the other 
witnesses are not called directly to discredit the first witness, 
but the impeachment of his credit is incidental and conse
quential only." 

In Ewer v. Ambrose, 3 Barn. and Ores., 229, it is said by 
Littledale, Justice," when a witness is called by a party to 
prove his case, and he disproves that case, I think tho party 
is still at liberty to prove his case by other witnesses. It 
would be a great hardship if the rule wore otherwi;;e, for if 
a party had four witnesses upon whon1 he relied to prove his 
case, it would he very hard that by calling first tho one who 
happened to disprove it, he should be deprived of the testi
mony of the other three. If he had called the three before 
the other who had disproved the case, it would have been a 
question for tho jury upon the evidence, whether they would 
give credit to the three or to the one. The order in which 
the witnesses happened to be called ought not, therefore, to 
make any difference." 

'l'he rule laid down by Bosanquet, J., in Bradley v. Ricardo, 
8 Bing., 220, is that a party who calls a witness into the box 
is not permitted to prove generally that he is unworthy of 
credit, but may contradict him as to particular facts, and the 
rule in Buller's N. P., cited, is held to be correct. It is laid 
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down in the same c:.ise, that by so contradicting the witness, 
his testimony is not to be altogether repudiated, and Alden. 
son, J., says, "the rule laid down by Mr. Justice Buller ii! 
intclligable and clear; namely, that a party shall not he per
mitted to throw general discredit upon a witness whom he 
has put into the box; but it would be monstromi if tl10 whole 
of his testimony were to be struck out, because a subsequent 
witness sets him right as to a single fact which he ma.y have 
stated incorrectly." 

'rhe rule invoked by the pri,rnner's counsel from Russel on 
Crimes is that in Bullcr's N. P., before cited, with the excep
tion of the last sentence, which is as follows: " Still a party 
is not at liberty to set up so much of his witne,,s' testimony 
as makes for him, rejecting and disproving so much as makes 
against him." The language just quoted is that of Lord 
Eilenborough, in Alexander v. Gibson, 2 Camp., 556, to which 
he adds "that a witness giving evidence against tho party 
calling him, may be contradicted by witnesses on the same 
side, and that in this manner his evidence may be entirely 
repudiated." In the ca,:ie of llrndlcy v. Ricardo:, before cited, 
Gaseleo, J., says in reference to t11e remarks of Lord Ellen
borough, "With defforeuce to Lord Ellenborough, it seems 
to me it is for the jury to say, whether his evidence is to be 
entirely repudiated or not. It is going too far to determine 
that the party slit.JI suffer because a witness is not consistent 
in his testimony." These remarks of Gaseloo, J., are founded 
in reason. Thero is no inflexible rule of law that the jury 
are bound to disregard important testimony of a witness, 
which testimony they fully believe, because it is inconsistent 
with the evidence of another, called by tho same party. 
Such is the frailty of human memory that a witness may state 
a fact which is untrue, but with the fullest belief th'l.t he 
actually knows it; the jury may be satisfied of tho error, and 
of the uprightness of the witness, and are they legally com
pelled to reject other parts of the evidence of the same wit
mss, which they fully believe'? 

Lydia Knight having an opportunity of knowing facts, not 
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within the knowledge of any other person, excepting the 
deceased, and the one who may have caused her death, she 
was called in behalf of the prosecution, with great propriety. 
In Regina v. Holden, 8 Car. and Payne, 606, which was a 
case of murder, Patterson, J., inquired why the daughter of 
the deceased, a child nine years old, was not called. It ap
peared that she was present when the fatal injury was pro
duced, and that she was present in court. The counsel for 
the prosecution stated that her name was not on the back of 
the indictment, and that she was brought by the other side, 
and that he did not intend to call her. The judge then said 
"she ought to be called. She was present at the transaction. 
Every witness who was present at a transaction of this sort 
ought to be called, even if they give different accounts, it is 
fit that the jury should hear their evidence, so as to draw 
their own conclusion as to the real truth of the matter." 
The daughter of the deceased was examined. 

The mother of the prisoner had made the statement of 
her knowledge of the transaction, which the counsel for the 
state insisted was founded in mistake, in some particulars, as 
shown by other facts and circumstances in the case. The 
evidence tending to show the mistake of the witness being 
properly before the jury is the subject of legitimate argu
ment. 

11. The jury were instructed that "where the killing is 
unlawful, and neither express or implied malice exists, the 
crime is reduced from murder to manslaughter. But in all 
cases where the unlawful killing is proved, and there is noth
ing in the circumstances of the case as proved, to explain, 
qualify or palliate the act, the law presumes it to have been 
done maliciously ; and if the accused would reduce the crime 
below the degree of murder, the burden is upon him to rebut 
the inference of malice, which the law raises from the .act of 
killing, by evidence in defence." 

The doctrine enunciated in these instructions has been 
much examined by courts of the highest standing, and jurists 
of great respectability, within a few of the last years. Uncom-

10 
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mon learning, research, and power of ratiocination5have been 
exhibited in support of the principle; and those who have 
denied its soundness have maintained the denial in arguments 
of distinguished ability and force. .An attempt to discuss 
the question again cannot be expected to throw much addi
tional light upon it. 'fhe instruction is a doctrine of tho 
English common law, of Massachusetts, as recognized in the 
caRe of Com. v. Knapp, 9 Pick., 496; Com. v. Knapp, 10 
Pick., 484; Com. v. York, 9 :Met., 93; Com. v. Webster, 5 
Cush., 82. It is not known to have been denied by courts o f 
this state, but it has been expressly admitted, and the jury 
instructed accordingly by this court, sitting as a full court in 
State v. Sager, in the county of Kennebec, in the year 1834; 
in State v. Varney, in the county of Penobscot, in 1845, and 
in State v. Cripps, in the county of Sagadahoc, in 1855, none 
of which are reported in the Maine Reports, but distinctly 
recollected. The instruction given, having the weight of 
authority in its support, and not having been satisfactorily 
shown to be erroneous, is sustained. 

12. Exceptions are taken to the remark of tho presiding 
judge, that" where men are found to keep silence when they 
are surrounded by circumstances of suspicion, which require 
explanation, or give false explanation, or attempt to induce 
others to relieve them by falsehood and perjury, inferences 
necessarily arise prejudicial to thorn." Whatever cortduct 
of a person creates suspicion against him in tho minus of 
those knowing his conduct, or informed thereof, must be to 
his prejudice. The two propositions are substantially iden
tical. If explanation will overcome the unfavorable suspi
cions, it will at the same time subdue the prejudice. 

The remark was rather a maxim in morals than auy rule in 
law, which could operate injuriously to the prisoner. It was 
general, and in it no legal error is perceived. 

13. No particular ground for the exception to the general 
remark of the presiding judge, touching circumstantial evi
dence is pointed out in the argument by the prisoner's coun
sel, though it is said that "it seems to the counsel, that the 
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rules for ascertaining truth from circumstantial evidence are 
colored, and their efficacy as a guide to right results, is 
greatly overstated, and that, too, in a manner calculated to 
mislead the jury." The opinions of the judge thus expressed, 
and thought objectionable in law, are not subject to excep
tion. 

14. The case finds, that the counsel for the prisoner relied 
upon the want of proof of his foot-prints over the ground, 
between the heater piece and his house, a space of one mile 
and ninety-two rods. The jury were instructed that they 
must try the cause by the evidence in the case, and not by 
that which is out of it. And they were further instructed, 
that they must determine whether the evidence before them 
gave them reasonable satisfaction. If sufficient, they were 
not to say "we will not find a verdict because other evidence 
had not been produced." No error is perceived in this. 
When evidence is introduced which produces full conviction 
in the mind, of the truth of the proposition attempted to be 
established, it is difficult to perceive that the omission to 
introduce further proof of facts, which may or may not exist, 
and which, if adduced, might be corroborative of that already 
before the jury, can cause doubt. 

The subsequent remark connected with the same subject, 
that " if tho absence of such proof throws an insurmountable 
barrier in your way, then the hypothesis of the government 
fails," is not deemed erroneous, when viewed with the evi
dence, and all that was said in the instructions upon this 
point. The prisoner's counsel gives to the language of the 
judge an erroneous interpretation, when he holds it to mean, 
that it does not allow the jury to acquit the prisoner unless 
the absence of proof of the foot-prints throws an insurmount
able barrier in the way" of the conclusion of his guilt." The 
government attempted to sustain the charge in the indictment 
by a connected train of circumstances. If the train was abso
lutely broken, so that the separate parts were insufficient to 
produce satisfaction in the minds of the jury, the hypothesis 
was not sustained. The prisoner relied upon the want of 
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evidence of his passage over the ground indicated by his foot
prints between his house an,d the heater piece. The hypoth
esis of the government was, that the prisoner did pass over 
this ground, and relied upon other evidence than his foot
prints for proof of that fact. The judge suggested for the 
consideration of the jury circumstances ,,,-hich might or 
might not account for the want of this prooJ~ after the pris
oner was suspected of an agency in the death of his wife, 
consistently with the fact, that he did pass over this ground, 
and adds in the language quoted. It is quite manifest that 
he designed to say, that if the effect of the evidence of the 
government on this point was so weakened, from the want of 
proof of the foot-prints, that they were not satisfied that he 
passed dver the ground between the heater piece and his 
house, or in other words, caused a reasonable doubt of this. 
fact, this position of the government was left without support 
by the evidence. 

15. The instruction that II it does not necessarily follow: 
that because Lydia Knight was present, but did not observe 
the manner or time of death, that it did not occur; there is a 
distinction between positive testimony and negative testimo
ny," is held not to be erroneous. It was not disputed that 
Mary Knight was dead, or that she came to her death at the 
time assumed by the government. Lydia Knight's testimony 
shows that she must have been present when the death oc
curred. But she did not know that the deceased died· at a 
time when she was so present, and she could not have known 
by what agency death took place. This iis purely nega
tive, and does not necessarily overthrow positive evidence, 
which tends to show that the death took place at a certain 
time, during which Lydia Knight was present. We perceive 
no legal ground for the exception to this instruction. 

16. The judge remarked to the jury," i(you come to the 
conclusion that Mrs. Knight did not commit suicide, but was 
killed by the hand of another, that other hand must in some 
way have come in contact with her. What person had the 
most favorable opportunity to perform this act," &c. This is 
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regarded by the prisoner's counsel as an absolute denial of 
the rule of law, that all the facts should be consistent with 
the hypothesis set up by the government. The judge herein 
stated no rule of law, nor denied any legal proposition what
ever. The attention of the jury was called to certain matters 
of fact for their consideration, withoat any reference to the 
law, which had been stated or which was stated afterwards. 
The government had attempted to satisfy the jury by circum
stances, that if the death was caused by an assassin, that the 
prisoner had the most favorable opportunity to inflict the fatal 
wounds; that he had a motive to do it; that he had the means 
and facilities with which to accomplish it, &c., and the judge 
asks in viE)w of the circumstances adverted to, whether they 
all point in one direction, and whether they are of such a 
character as to exclude to a moral certainty, and beyond all 
reasonable doubt, every other hypothesis, except that of the 
guilt of the prisoner? These remarks were not legally ob
jectionable. 

17. The judge was requested to instruct the jury, "that to 
convict the prisoner upon evidence of circumstances, it is 
necessary, not only that the circumstances all concur to show 
that he committed the crime, but that they all be inconsistent 
with any other rational conclusion. The instruction was not 
given upon the request. A judge, when called upon, is 
bound to give instructions in law which are applicable to the 
evidence in the case ; but he is not bound to give them in 
the language used by the counsel making the request, nor to 
repeat them when requested, if once given. 

In his general instructions to the jury, the judge had said 
to them, that the prisoner was "entitled to the presumption 
of innocence until it is overcome by legal testimony. That 
testimony, in all its material facts, must be consistent with 
his guilt. If there is any substantial circumstance proved, 
which cannot exist consistently with his guilt, it acquits him. 
If, on the other hand, ~he circumstances are all consistent 
with his guilt, if they conclusively tend to prove his guilt, 
and are of a character to exclude all reasonable doubt that the 
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crime could have been committed by any other person, and 
if you are satisfied beyond all reasonable doubt, that the fatal 
wound was not inflicted by the deceased herself~ but was 
inflicted by the prisoner ; if the government have proved all 
this, they have done all that they were required to do, arnl 
are entitled to a verdict at your hands. If they fail to do 
this, the prisoner is entitled to a verdict of acquittal." These 
instructions, and others of similar import to that requested, 
were as full as that requested upon the point we are consid
ering, and were as favorable to the prisone,r as he could 
legally claim. 

18. The court doclined to instruct the jury as reqnested, 
that no conviction in a criminal case ought ever to take place 
on circumstantial evidence, wirnn the government has intro
duced direct evidence, tending to show that the prisoner 
could not have committed the crime charged. No authority 
is cited, and none has been found in support of this doctrine. 
If the whole circumstantial evidence should satisfy the jury 
beyond all doubt, of the guilt of the accused in a case where
in a witness called for the prosecution had made a direct 
statement of a fact, tending in a slight degree to show his 
innocence, and tho jury were satisfied that the witness was 
mistaken in that statement, to give it the effect contended 
for would overthrow the established rule that a party is not 
concluded by testimony against him of his own witness, and 
would allow this statement while believed by the jury to be 
founded in mistake to have absolute control, so that the most 
convincing proof of guilt would be arbitrarily nullified there
by. This cannot be admitted. 

The instructions which appear by the bill of exceptions to 
have been next requested, are similar in principle to those 
just considered, and the same: reason for their refusal will 
apply. 

19. The instruction requested in relation to the distinction 
which the government attempted to show between human 
blood, and that of other animals named, involved no question 
of law, and was properly refused. 
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20. Another request for instructions, made in behalf of the 
prisoner, and refused, was, that the distinction between posi
tive and negative testimony, is applicable to direct testimony, 
and cannot be applied to circumstantial evidence when placed 
in direct conflict with positive testimony. Circumstantial 
evidence is composed of facts equally with that which is de
nominated direct. It consists of proof, which applies imme
diately to collateral facts supposed to have a connection near 
or remote with the fact in controversy, while the latter con. 
sists of proof applicable immediately to the fact in issue, to 
be shown without any intervening process. Satisfactory 
proof is required for the establiilffient of the facts relied 
upon in both species of evidence. The distinction invoked 
has no legal foundation. 

Upon the fullest consideration we have been able to give 
to the numerous questions involved, and which have been 
relied upon in argument, some qf which are of great impor
tance in themselves, and all are of momentous interest to the 
prisoner, we have come to the conclusion that the exceptions 
must be overruled; judgment on the verdict. 

RICE, APPLETON, CUTTING, MAY, and DAVIS, JJ., concurred. 

NOTB.-For the convenience of counsel for the defendant, 
and by consent of the attorneys for the government, this case 
was heard in the middle district, and determined by the judges 
who there presided. 
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THE PRESIDENT, DIRECTORS AND COMPANY OF ·rHE LEWISTON 

FALLS BANK versus ARTEMAS LEONARD. 

] . A notarial certificate that he" exhibited the note at the place of business 
of the promissors and demanded payment thereof, was answered by the 
person in charge, that the promissors had left no funds there to pay said 
note, and that said note remaining unpaid, he duly notified the endorsers 
by written notices, sent them by mail, and that this was done at the 
request of proper authority, the time limited and grace having expired;" 
affords ree.sonable inference that he stated substantially these facts in the 
written notices which he sent. 

2. Notwithstanding the actual pidence of the endorser of a note at the 
time he endorsed the note in suit, and at the time it became due, was in 
a place other than that to which notioo of its dishonor was sent : yet if 
he held himself out to the public as a resident of the latter place, and 
thereby deceived the holder, and led him to change his course, and send 
the notice to that place he is estopped to deny the fact. 

REPORTED by MAY, J. 
This is an action of assumpsit against the defendant as 

endorser of a promissory note, made by the Maine Carpet 
Company, and signed by E. E. Rice, Treasurer, for $5000,00, 
dated at Boston, on the twelfth day of March, 1856, payable 
to Rufus K. Page, or order, in four months aficer date, and 
by him endorsed in these words: "Pay the order of A. Leon
ard," and by the defendant endorsed in blank; also endorsed 
by Albt. H. Small, Cash'r, in these words: "pay C.R. War
ner, Cashier, or order." The writ is dated the twenty-ninth 
day of July, A. D., 1856. 

The plaintiff offered in evidence the note in suit, also the 
notarial certificate of protest and notices of non-payment of 
the note, signed by A. Bates, Notary Public, dated at Boston, 
the 15th day of July, 1856; which were read to the jury. 

The plaintiffs called Albert H. Small, who testified that he 
is cashier of Lewiston Falls Bank, and has been cashier for 
three and a half years last past; that he recognized the note 
in suit as one discounted at the Lewiston Falfo Bank; that 
after the note was discounted, he forwarded it to the Bank 
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of Commerce, in Boston, the correspondent of the Lewiston 
Falls Bank, for collection; that the day after it fell due he 
received notices to himself, and one to each of the other en
dorsers, from Adolphus Bates, Notary Public, of its non-pay
m::mt, and requiring payment; that he immediately enclosed 
t'ie notice·s to the several endorsers, directed to them, in 
separate envelopes, and deposited them in the post office in 
Lewiston, paying the postage ; that he deposited the notices 
in the post office the same day he received them, he should 
judge within ten minutes after he received them, and directed 
the notice to the defendant, to Hallowell, Maine ; that he 
directed tho notice to defendant to Hallowell, because he 
believed that to be his place of residence, and that he made 
no inquiries as to defendant's place of residence after receiv
ing the notices. He further testified, that he had known 
defendant by reputation, for ten years, as a prominent business 
man in the town of Hallowell; that he had information that 
defendant was of Hallowell from E. E. Rice, Treasurer of 
the Maine Carpet Company, and from other business men in 
that vicinity; that at the time the note was discounted, in 
conversation with E. E. Rice, Treasurer of the Maine Carpet 
Company, he understood him to say that defendant was of 
Hallowell, and President of the Bank of Hallowell; that Rice 
took the money on this note, but did not negotiate it. It 
was negotiated by Mr. Alden Sampson. Mr. Rice brought 
the note to the bank and had it discounted. He (Rice,) spoke 
of defendant as of Hallowell, in contra-distinction to Silas 
Leonard, of Augusta. 

Daniel Holland, called by the plaintiffs, testified that he is 
president of the Lewiston Falb Bank, and was president of 
said banlt at the time the note in suit was discounted; that 
he saw E. E. Rice, Treasurer of the Maine Carpet Company 
in the bank at the time this note was discounted; that he has 
been president of Lewiston Falls Bank since October, 1854; 
that he was acquainted with defendant only by reputation; 
that he had seen the man; that at the time the note was dis
counted he learned from E. E. Rice that defendant was a 
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prominent business man in Hallowell, and always had been, 
and was president of tho Bank of Hallowell; that after the 
note in suit was discounted, and before it was dishonored, he 
had other information that defendant was resident of Hallo
well, aside from that obtained from Rice ; that he communi
cated such information to Mr. Small, tho cashier. 

Alden Sampson, called by plaintiff..,, testified that he resides 
in Manchester ; that Manchester was formerly a part of Hal
lowell ; that his manufacturing business is in Manchester ; did 
his bank business in Hallowell; that he is a stockholder in 
Lewiston Falls Bank, and a director in the Northern Bank in 
Hallowell, and had done his banking business in Hallowell for 
fifteen or twenty years ; knows defendant and has known him 
for twenty years and upwards; su far as he knew, defendant 
had always resided in Hallowell; had resided there since ho 
had known him; that he had never done business with de
fendant since he had been president of the Bank of Hallo
well; had been in habit of visiting village and now city of 
Hallowell, on an average of twice a week; that ho knew 
many of the business men of Hallowell, and defendant among 
the rest; that ho negotiated the note in suit, think in Feb
ruary, 1856, and represented Artemas Leonard, (tho defend
ant,) as president of the Ilank of Hallowell; tho Bank of 
Hallowell is in Hallowell; thought defendant had spent a 
portion of the winters in New York for four or five years; 
that he learned within four weeks, for the first time, that de
fendant was not president of the Bank of Hallowell; that he 
never know defendant to spend any summer in Now York, 
until last summer; that he has not had any intimate business 
relations with defendant for the last few years, and did not 
know what Mr. Leonard had been in New York for ; that to 
the best of his knowledge defendant has been in Hallowell 
summers, except the last summer, and thought that defendant 
had not been ahsent from Hallowell for an entire year before 
last year. 

A. S. Washburn, called by plaintiffs and testified: that he 
is cashier of the Bank of Hallowell, and has the custody of 
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records of bank ; that at organization of bank, defendant 
was elected director and president of the Bank of Hallowell; 
that defendant was a stockholder in the Bank of Hallowell. 
He had no agent in Hallowell, to his knowledge, except that 
Mrs. Hill, his daughter, resided there; that defendant has 
signed some bills of Bank of Hallowell since he has been in 
New York; that he had sometimes taken letters from the 
post office in Hallowell, addressed to defendant; had trans
acted business for him as cashier; knew defendant's box in 
post office, and Mrs. Hill has occupied it; but did not know 
whether that box had been in her name or not. Bills for 
postage, and rent of box in post office, have been made out 
to defendant and sent into bank for payment, and that ho paid 
them. 

Deposition of C. L. Hill read by defendant, in which she 
says: "I reside in Hallowell, and am the daughter of }\fr. 
Artemas Leonard. Mr. Leonard now lives in the city of New 
York. He has lived there since the first part of the year 
1853. I have taken some letters from the Hallowell post 
office and sent them to him; some I have taken and have not · 
sent to him." "He boarded with a family in New York." 
In answer to tho following question by plaintiff's attorney, 
"What kind of letters was it that you received and did not 
forward to your father? " she answered, " N oticos from tho 
Lewiston Falls Bank. I have them in the house now." 

The case was taken from the jury by consent, and reported 
to tho full court with power to draw such inferences ;s a 
jury might, and who are to enter such judgement upon so 
much of the foregoing testimony as is legally admissible, as 
the law may require. 

~Morrill & Fessenden, counsel for plaintiff. 
The main question that has been raised in this cause is, 

whether sufficient notice has been given to 'the defendant of 
the dishonor and non-payment of the note in suit, and wheth
er due and reasonable diligence had been used to give it. 

The mercantile law, regulating the liabilities of parties to 
notes and bills, does not require actual notice of dishonor to 

• 
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an endorser, in order to charge him, but reasonable care and 
dilligence in giving such notice; each case must stand on its 
own peculiar circumstances, there being no universal rule on 
this subject, and when such dilligence is unsuccessful it will 
excuse want of notice. The law prescribes no specific mode 
of enquiry; and it is sufficient if any mode be resorted to, 
which, under the circumstances of the case, is characterized 
by reasonable dilligence. Hartford Bank v. Stedman and 
Gordon, 3 Conn. R., 489 ; Hill v .. Yarrell, 3 Maine R., 233; 
Chouteau v. Webster, 6 Met. R., 1; Bayley on Bills, 280; 
Story on Prom. Notes, 367, 368, 369, and 370, and in note on 
page 414; Clark v. Bigelow, 16 Maine R., 246. 

The law does not presume that the holder of negotiable 
paper is acquainted with the residence of an endorser there
on. U. S. Digest, vol. 2, supplement, p. 625; Eagle Bank v. 
Chapin, 3 Pick., 180. 

The testimony in the case shows that sometime in Febru
ary, 1856, Alden Sampson applied to Daniel Holland, tho pres
dent of the Lewiston Falls Bank, (the plaintiffs,) to discount 
the note in suit. Subsequently, in March following, E. E. 
Rice, Treasurer of the Maine Carpet Company, by whom the 
note was signed for said company, presented it for discount, 
and it ,vas discounted. The note when so presented, had 
been transferred by Rufus K. Page, the payee, by a special 
endorsement, to Artemas Leonard, the defendant, and by 
Leonard endorsed in blank. At the time the money was paid 
over to Rice, by the plaintiffs for the note, he informed not 
only Holland, the president of the bank, but also Albert H. 
Small, the cashier, that the defendant was of Hallowell, and 
President of the Bank of Hallowell, and spoke of him in 
contra-distinction to Silas Leonard, of Augusta. And it 
further appears by the testimony, that both Holland and 
Small had other information, obtained from persons residing 
in that vicinity, between the time when the note was dis
counted, and the time when it fell due and was dishonored, 
that defendant was a resident of Hallowell, and that the plain
tiffs supposed and believed that the defendant resided in that 
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town, and had no knowledge that he ever removed from there, 
or pretended that his residence was in any other place ; and 
this information was obtained from Rice, who was a party to 
the note, and at the very time it was discounted, and who 
must be regarded as the special agent of ;he defendant for 
completing the transaction of negotiating the note, which had 
been commenced by Sampson. And the note being placed 
in Rice's hands for that purpose by the defendant, whose 
property it was, it is contended by the plaintiffa that wlmt 
ever representations, declarations and admissions he (Rice) 
made to the officers of the bank, at the time it was discount
ed, respecting the place of residence of the defendant, would 
bind him; because such representations, declarations, or 
admissions, relate to and constitute a part of the res gestm, 
and because the plaintiffs dealing with Rice, standing in the 
relation he then did to the defendant, are to be considered 
as dealing with the defendant himself: Story on Agency, 
4th ed., pp. 134, 135-139; Greenl. Ev., vol. 1, p. 125. 

And further the plaintiffs say, that under all the circum
stances of this case, as appears by the testimony, they have 
used all that care and diligence which the law requires of 
them in communicating the notice to the defendant, and were 
excused from making any further inquiries for the residence 
of the defendant, and that the notice given is sufficient to 
bind him. 

The testimony in the case shows that the note in suit 
was endorsed by Albert H. Small, in his capacity of Cashier 
of the Lewiston Falls Bank, and sent to the Bank of Com
merce, in Boston, their (plaintiffs') correspondent, for collec
tion, and that when it fell. due, notices to himself and to the 
other endorsers, were sent to him under the same cover, 
within the time prescribed by law, and that he, the same after
noon he received them, enclosed the notices to the defendant 
and Page, in separate envelopes, directing the one for the 
defendant to Hallowell, Maine, and deposited it in the post 
office in Lewiston, paying the postage. And the attention of 
the court is asked to the facts proved, that the defendant 
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had at that time, a hox in the post office in Hallowell, stand
ing in his nam0; that letters were frequently roceive<l there 
for him; the bills for postage and rent of tho box were inva
rialJly made out in his name, anJ paid hy Mr. ,vashburn fur 
him, and that, too, as late as the month of April last, and he 
never notified the post master that ho diLl not wish to occupy 
the box any longer ; that Mrs. Hill was accustomed to take 
out his letters anJ forward thorn to him, and the nutices from 
the Lewiston Falls Bank were received there by her, and re
tained in her possession. The plaintiffs say that sending the 
notice by post, ,lirected as it was, was a propor mode, and 
suffici011t to bind the oudorser, even if the party tu whom it 
was clirocted can I_Jrove that ho nover received it. Bayley 
on Bills, chap. 7, soc. 2, p. 275; also note llG 011 same page. 
Story on promissory notes, pp. 408, 409, 412, 413, 414, 415, 
all\l in uote on the five last named pages; 2 Greenl. Ev., 
note on p. 156. 

Tho plaintiffs cannot be said to have remained in a state of 
passive arnl coJttontod ignuranco relative tu the residence of 
this defendant, for, as has boon stated, they had information 
directly from Rice, who was not only a party tu tho note, but 
was in fact tho <lefemlaut's agent, voluntarily given, and that 
too, as an inducement to the plaintiffs to tak0 the note, but 
also other information olitained from persons in tho vicinity 
of I-fallowell, that the defend.ant dicl reside in Halluwoll, anu 
it was reasonable for the plaintiffs to suppose that such was 
his place of residence, at the time of the making and dis
hc,nor uf tho note. And there is no evidence in the caso 
that tho plaintiffi; know or had any reason to Lelieve, or ever 
supposed that ho had any other place of rosifleneo than that; 
but, on tho contrary, they thought and belio,,ed, and had 
every reason to beliovo, not only from the representations of 
Rice and Sampson, but also from common report, arnl tho 
reputation which the flofondant Imel of being a prominent 
business man in tho tuwn of Hallowell, that such was his 
placo of business and rosiclonce. A.nd further, they had every 
reason to believe that such was his residence from the acts 
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and conduct of the defendant himself. The evidence iu the 
case discloses, that for a long period o( time before, at the 
time of the making, negotiation, and dishonor of tho note, 
the defendant had been, and was, a director in, and president 
of tho Bank of Hallowell, which is in Hallowell, having been 
elected the last time in October, 1855, and acting in that 
capacity up to October, 185G, which was after tho dishonor 
of the note, and never resigned his office as such, and during 
all that time he performed some, if not all the duties required 
of a person holding such an office. R. S., p. 751; Act of 
.Amendment of 1841, chap. 1, sec. 4. 

A.nd it is a well established principle of law, if upon dili
gent inquiries, information is obtained of the residence of 
the endorser in a place where he does not at that time actu
ally reside, and notice is directed accordingly to that place, 
it will be sufficient tu bind the endorser. 

The plaintiffs contend that if, under all these circumstances, 
it is found, or appears that they were actually ignorant of de
fendant's residence, yet acting as they di<l under the inform
ation which thoy had, that he was a resident of Hallowell, 
obtained in the manner it was, they have used sufficient care 
in ascertaining defendant's place of residence, and in com
municating the notice, and that he should be held under the 
notice already given. Bayley on Bills, 2d Am. eil., chap. 7, 
sec. 2, pp. 282, and note 125, on same page-283, 284, and 
noto b, on p. 284; Story on promissory notes, pp. 3G8, 3GD, 
418; Bank of Utica v. Davidson, 5 Wendall, 587; Chapman 
v. Lipscomho, 1 Johns., 294-this case is referred to in Hill 
v. Yarrell, 3 Maine R., 233, 237. 

It has been held that parties may he, and frequently are so 
situated that notice may well be givon at either of several 
places, and while, in such cases, the holder is in duty bound 
to use due diligence in communicating such notice, it is not 
required of him to soe that tho notice is brought home to 
the party. Bank of Columbia v. Lawrence, 1 Peters Sup. 
Ct. R., 582 ; this case is noticed in Story on promissory 
notes p. 364. 
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The plaintiffs contend that under all the circumstances and 
facts shown in this case, and the law cited, they were justi
fied in sending the notice to the defendant in the manner, 
and to the place they did send it; and that the defendant 
should be held liable as an endorser, and that they are entitled 
to judgment in this case, for the amount of the note and 
costs. 

Record and TValton, counsel for defendant, argued, 
1. That the notice which the plaintiffs undertook to give 

was defective and insufficient to charge the defendant, if he 
had received it, and cited 3 Kent's Com., 108; Gilbert v. 
Dennis, 3 Met, 495; Nailor v. Bowie, 3 Md. R., 251. That 
its purport simply was, that the note remained unpaid, and 
payment of the endorsers thereof required; and that such 
notice docs not assert or imply that the note had been dis
honored. 

2. That between the allegation and proof there is a fatal 
variance; the one alleging notice to the defendant, of non
payment and dishonor of the note, the other showing that no 
such notice was sent to his place of residence. Hill v. Yar
rell, 3 Maine R., 233; Harris v. Richardson, 19 Eng. Com. 
Law R., 506. 

To the general rule of law, that in an action against the 
endorser of a promissory note, it is necessary for the plain
tiff to prove that the defendant had due notice q{ the dishonor 
of tlie note, there are some exceptions, one of which is, 
that if, after diligent inquiry, he cannot find th,a residence of 
the endorser, or mistakes it, the remedy is not lost. 3 Kent's 
Com., 107. Mr. Greenleaf invariably uses the same form of 
expression-diligent inquiry, vol. 2, 180-195; Whittier v. 
Graffum, 3 Maine R., 82-" diligent inquiry and search would 
have been sufficient; " Porter v. Judson, 1 Gray, 17 5-no 
sufficient evidence of diligent inquiry. 

In the case at bar the defendant has never had notice of 
the dishonor of the note in suit. The plaintiffs seek to ex
cuse themselves upon the ground of ignorance and mistake 
in supposing his residence at Hallo,vell, without showing 
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that they made diligent inquiry, to find it. Was not the mis
take the result of negligence which diligent inquiry would 
have corrected? 

What evidence will satisfy tho court of diligent inquiry? 
Granite Bank v. Ayers, 1G Pick., 392; Pierce v. Pendar, 5 
Met., 352; Wheeler v. Field, 6 Met., 290; Phipps v. Chase, 
6 Met., 491; Porter v. Judson, 1 Gray, 175, before cited; 
Barker v. Clark, 20 Maine R., 156; Hill v. Varrill, 3 Maine 
R., 233; Firth v. Thrush, 8 B. and C., 887. The acts of the 
plaintiffs fail entirely to show due diligence. 

GOODENOW, J.-This is an action of assumpsit against the 
defendant, as endorser of a promissory note, of which the 
following is a copy: 

Dolls. 5000. BosTON, March 12th, 1856. 
Four months after date, wo promise to pay to the order of 

Rufus K. Page, five thousand dollars, value received, for 
Maine Carpet Company. E. E. RICE, Treas'r. 

This note was endorsed by Page in these words: " Pay to 
the order of A. Leonard,': and by the defendant endorsed in 
blank; also endorsed by Alb't H. Small, Cash'r, in these 
words: "Pay C. H. ,v arrcn, Cashier, or order." 

The plaintiffs offered in evidence the note, also the nota
rial certificate of protest, and notices of non-payment of the 
note, signed by A. Bates, Notary Public, dated at Boston, 
July 15, 1856. 

The defendant contends that the notice which the plaintiffs 
have undertaken to prove, if duly sent or received, is defect
ive and insufficient; that it does not state that the note hmi 
been dishonored, or state facts from which its dishonor might 
reasonably have been inferred. 

The Notary states what he did do; that he exhibited the 
note at the place of business of the promissors, in Harrison 
A venue, and demanding payment thereof, was answered by 
the person in charge, that the promissors had left no funds 
there to pay said note, and that said note remaining unpaid, 
he duly notified the endorsers by written notices, sent them 

11 
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by mail, &c. ; and that this was clone at the request of the 
cashier of the Bank of Commerce, on tho 15th day of July, 
1856, tho time limited and grace having oxpirocl. 

It may be reasonably inferred that he stated substantially 
these facts in the written notices which he sent. By R. S., 
chap. 44, sec. 12, the protest duly certified by a notary pub
lic, under his hand and official seal, shall be legal evidence of 
the facts stated in such protest, as to the same, and also as to 
the notice given to the drawer or endorser, in any court of 
law. In Bradley v. Davis, 26 Maine, 50, Mr. Chief Justice 
Whitman says, "It is not stated in tho statute that such cer
tificate shall be conclusive evidence of those facts; " all that 
was stated in the notarial certificate in this last named case, 
after stating the demand, &c., ·was, "I then notified the maker 
and endorser of the non-payment of said note," and the court 
say, " we have no reason to doubt that the notice contained 
all that it ,vas essential that a notice should contain; and 
that it contained information that the note had been protested 
for non-payment." In the case at bar, if the notice had, in 
part, been deficient in any important respect, it might easily 
have been proved by the defendant, as his daughter, 1\frs. 
Hill, stated in the deposition taken by him in this case, that 
she had the notices in her house at the time the deposition 
was given. This case differs from those cited, where the 
notices were actually produced, or tho exact terms of them 
proved or admitted, by which their inefficiency was conclu
sively established i as in the case, Gilbert v. Dennis, 3 :Met., 
506, and 9 .Met., 17 4. 

The next and most important question in this case is, was 
the notice to the defondant rightly directed and sent to him 
at Hallowell? He contends that his residence at the time 
the note was protested was in the city of New York, and 
that notice should have been sent to him at that place, instead 
of Hallowell. 

There is nothing on the note to indicate the residence of 
the defendant. It is dated at Boston. Rufus K. Page was a 
prominent business man in Hallowell. The defendant had 
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been, for many years, a resiuent of Hallowell, a prominent 
business man there, and a director and president of the Hallo
well bank. 'l'he plaintiffs were in Maine. 

The defendant contends that in January 1853, he transfered 
his resiuence from Hallowell to New York, and that he has 
had no residence in Hallowell Rince that time, but that his 
residence has been in the city of New York. 

·when the note was negotiated by Alden Sampson, he rep
resented to the plaintiffs that the defendant was president of 
the Bank of Hallowell, in Hallowell. Daniel Holland, presi
dent of the Lewiston :B~alls Bank, testified that at the time the 
note was discounted, he learned from E. E. Rice, that the 
defendant was a prominent business man in Hallowell, and 
always had been, and was president of the Bank of Hallowell. 

The defendant testified that he removed from Hallowell, in 
the month of January, 1853, to the city of New York, and. 
that he has ever since had his residence there. A. S. Wash
burn, cashier of the Bank of H&llowell, testified that there 
had been no new bills issued from the Bank of Hallowell 
since 1854; that he "thought there were bills of that bank, 
dated as late as the winter of 1854, over the signature of 

. the defendant, and issued by witness, as cashier; " " that the 
defendant had signed some bills of the Bank of Hallowell 
since he had been in New York." 

By the records of the Bank of Hallowell, it appears that 
at the annual meeting of the stockholders, held October 9th, 
1855, the defendant was chosen one of the directors of the 
bank, and is tho first person named on the list, and the second 
person named is R. K. Fage. In January 1853, the defend
ant was elected president of the Bank of Hallowell, by the 
directors, and not since. He held the office of director of 
the bank until October 1856. He never made any formal 
resignation as director, at any time. He was not re-elected 
a director in October, 1856. 

Thomas W. Newman testified that he was and had been 
post master at Hallowell since the first of May 1853. That 
the defendant has had a box in the post office at Hallowell, 
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which has been marked and known as the box of Artemas 
Leonard, during all that time ; that all lettern directed to 
Artemas Leonard, or Mrs. I-:Iill, his daughter, have been put 
into that box. That the bills have been made out in the 
name of the defendant, and have been paid by Mr. A. S. 
Wash burn, cashier of the bank. 

By the statute of this state, on banks, chap. 77, sec. 4, it 
is provided that none but a stockholder in such bank, and a 
citizen of and resident in the state, shall be eligible by the 
stockholders to the office of director. Men are presumed to 
know the law; and it is not to be presumed that the stock
holders of this bank, and the defendant, or either of them, 
intended to violate it, in their management of this institution. 
Will it be said that he was chosen a director of the bank, 
after his removal from the state, without his knowledge and 
consent? This, to us, seems improbable. Besides, it is sat
isfactorily proved that he acted as president of the bank, 
and signed bills as such, after his alleged removal to New 
York. Every bill signed by him, and put in circulation after 
January, 1853, was notice to the public, that, at the date of 
the bill his residence was in this state ; and it is not con
tended that he had a residence at any other place in the 
state, if he had none in Hallowell. The defendant does not 
state that he has, or ever had a place of business in New 
York, that he ever kept house there, or voted or paid taxes 
in that city. He might have had a temporary residence 
there, for the purpose of avoiding taxation in Hallowell ; or 
he might have supposed by residing· in N cw York, he could 
give a wider circulation to the bills of the bank ; or he may 
have desired to have the place of his residence uncertain 
and equivocal, in order to avoid his responsibility as an 
endorser. 

Notwithstanding his actual residence was in the city of 
New York at the time he endorsed the note in suit, and at 
the time it became due; yet, if he held himself out to the 
public, or allowed others to hold him out to the public as a 
resident of Hallowell, and thereby deceived the plaintiff.-;, 
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and led them to alter their course, he is in the same category 
with one who holds himself out as a partner of others, when 
he is not such in fact. He is estopped to deny the fact. 

We cannot avoid the conclusion that if the defendant did 
not receive due notice of the protest for non-payment of the 
note in suit, it was because he did not wish to receive such 
notice. It was his own fault. 

The notice was duly deposited in the post office, directed 
to him at Hallowell. It came into the hands of his daughter, 
Mrs. Hill. In answer to the question, "Since 1853, have 
any letters been received at the Hallowell post office for 
your father, and if so, what became of them?" she says, " I 
have taken some of them and sent them to him; some I have 
taken and have not sent them." Subsequently the inquiry 
is made of her, "What kind of letters was it that you 
rt1ceived and did not forward to your father? " She an
swered, " Notices from the Lewiston Falls Bank. I have 
them in the house now." She says, subsequently, "My 
father did not ask me to send them." She does not say that 
she was not instructed by her father not to send them. It 
would have been very natural for her to have forwarded the 
notices to her father, after having ascertained what they 
contained, unless she had, in some way, intimations from him 
not to do so, but to retain them. '\Ve are to draw such infer
ences in this case, as a jury might draw. It seems to us a 
question of fact, rather than a question of law. The fact 
seems to be established, that the defendant has actually re
sided in the city of New York, most of the time since Jan
uary 1853, till the present. That since that time, he has held 
himself out, or allowed others to hold him out, as a resident 
in this state, by permitting himself to be chosen a director 
of the Bank of Hallowell, and president of the same, and 
acting as such by signing its bills. That the plaintiffs were 
led by these circumstances communicated to them, to believe 
that his residence was in Hallowell, at the time the note in 
suit was endorsed, and at the time it was protested for non
payment, and that they acted accordingly. They might well 
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have supposed, from all tho facts and circumstances known 
to them, that his permanent residence was still in Hallowell, 
and that a notice directed to him at Hallowell would be more 
likely to reach him through the post office, than if directed 
to him at the city of New York. 

We are of opinion that the plaintiffs have used due dili
gence in order to give the defendant notice of the non-pay
ment of tho note when it became due and payable, and that 
according to the agreement of tho parties, a dft/ault must be 
entered. If it should be supposed that proof of depositing 
notices in the post offi~e, directed to the defendant at Hallo
well, and received by his daughter, Mrs. Hill, is nJt equivalent 
to actual notice, and therefore docs not sustain the allegation 
in the writ, of actual notice, the plaintiffs may have leave to 
amend, by alleging the use of due diligence on their part, in 
order to give notice. 

MAY and DAVIS1 JJ., concurred in the result. 

PATRICK O'DONNELL versus WILLIAM .II. LEEMAN. 

No action can be maintained upon a memorandum of an auctioneer of tlrn 
sale by him of real estate, unless such memorandum within itself or hy 
reference to some other paper shows all the material conditions of the 
contract. 

Hand-bills and newspaper notices signed by the defendant and published hy 
him just before the sale, and exhibited at the time in which the terms of 
sale are fully stated, cannot be received as evidence in aid or explanation 
of an imperfect memorandum. 

Where no terms of p:iyment are stated in a contract, the money must ba 
paid within a rnasonable time, but thera is n:i rule that money payabh 
in a reasonable time, can, at the election of the party paying, be divided 
so as to make it payable at different times, and in different years. 

ON EXCEPTIONS to the rejection of evidence and order of 
nonsuit by MAY, J., presiding at Nisi Prins. 

This is an action to recover damages for an alleged breach 
of a contract, as follows: 
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" Oct. 9, 1855. This day sold W. II. Leeman house and 
land on Bartlett street, in Lewiston; was struck down to 
Patrick O'Donnell for $1200, one third cash down." 

HAM BROOKS, Auctioneer. 

0. W. Goddard and P. R. Guiney for plaintiff. 
1. The memorandum of the auctioneer is sufficient to sat

isfy tbe st:Ltute of frauds. Chitty on contracts, p. 305. 
2. In the sale of lands at auction the auctioneer is the 

agent of both parties. Cleaves v. Foss, 4 Maine R., 1; Alna 
v. Plummer, 4 Maine, 258. 

3. His authority need not be in writing. Alna v. Plum
mer, 4 Maine R., 258. 

4. The memorandum of the auctioneer is sufficient. It 
states the terms of the contract, the . parties thereto, and a 
description of the property sold. 

5. If the memorandum is not so full as would be desirable, 
the plaintiff should have the benefit of a reasonable, fair, 
and liberal construction. Chitty on contracts, pp. 76, 79, 801 

82, 84. 
6. Contracts should be construed so as to give effect to 

the· intent of the parties. Note 1, Cobb v. Fountaine, 3 
Randolph, 487; Chitty on contracts, p. 110. 

J. Goodenow for defendant. 

MAY, J.-The declaration in this case alleges a contract in 
writing, of a sale from the defendant to the plaintiff, of a 
dwelling house at auction, upon certain specified terms and 
conditions. According to the contract alleged, the price to 
be paid was twelve hundred dollars; one third cash down, 
and the residue in equal payments, in one and two years. 
The memorandum of sale, as contained in the auctioneer's 
book, is as follows : 

"Oct. 9, 1855. This day sold W. H. Leeman house and 
land on Bartlett street, in Lewiston ; was struck down to 
Patrick O'Donnell for $1200, one third cash down." 

HAM BROOKS, Auctioneer. 
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That the auctioneer in cases of such sales, whether of real 
or personal estate, is the agent of both parties ; and that a 
memorandum signed by him at the time of the sale, stating 
the particulars of the contract, and the parties thereto, is a 
sufficient signing within the statute of frauds, is well settled. 
Emerson v. Hulis, 2 Taun., 46; McCoomb v. Wright, 4 John. 
Ch. R., 666; Chitty on contracts, 305; Clea Yes v. Foss, 4 
Maine R., 1 ; Alna v. Plummer, 258. 

It is equally well settled that unless there be a memoran
dum showing, within itself~ or by reference to some other 
paper, all the material conditions of the contract, no action 
can be maintained upon such contract, either at law or in 
equity. Sales at auction are now held to fall within the 
statute; as much so as other sales. Pike v. Balch et. al., 38 
Maine R., 302. :Merrill v. Classon, 12 Johns. R., 102; Bailey 
et. al. v. Ogden, 3 John. R., 309; Morton v. Dean, 13 1fet. R., 
385 ; and it cannot well be doubted that evaflions of this 
1-1tatute, made as it was for the suppression of perjury, ought 
not to be encouraged. 

The memorandum in this case contains no reforence to the 
condition of tho payment, except in the words, " 1-3 cash 
down." It does not appear from it when the residue was 
intended to be paid. It was attempted at the trial to show 
the terms of payment to be as alleged in the writ, by the 
introduction of certain handbills and newspaper notices, 
signed by the defendant, and published by him just before 
the sale, and which, it is said in argument, were exhibited at 
the time of the sale, and in which the terms of the sale, it is 
said, were fully stated. 'l'he evidence offered by the plaintiff 
to connect the handbills and notices with the memorandum, 
and to explain it, was excluded by the presiding judge. 

That such extrinsic evidence was inadmissible the following 
authorities clearly show: 2 Parsons on contracts, p. 298 ; 
Hinde v. Whitehouse, 7 East., 558; the First Baptist Church 
in Itheca v. Bigelow, 16 Wend., 28; the Inhab. of the First 
Parish in Freeport v. Bartol, 3 Maine R., 340. 

It is said, however~ that if such evidence is not admissible, 



.ANDROSCOGGIN, 1857. 161 

Richardson v. Beede. 

then the contract, upon its face, as stated in the memorandum, 
stipulates for the payment of one-third cash down, and the 
residue in a reasonable time ; and that if so, the notes ten
dered in this case, having been made payable in one and two 
years, should be deemed a compliance with the terms of the 
contract in this respect. Considering the nature and value 
of the estate to be conveyed, and that long credit is often, if 
not usually given in such sales, perhaps a somewhat extended 
time of payment might be regarded as reasonable; but we 
know of no rule by which money that is made payable in a 
reasoncible time, can, at the election of the party paying, be 
divided so as to make it payable at different times, and in 
different years. .A reasonable time is indivisible ; and the 
party to whom the money is payable, under such a contract, 
cannot be required to take it in separate payments, and at 
separate times. 

The auctioneer's memorandum in this case failing to show 
any such contract as is alleged, so far as relates to the terms 
of payment, it becomes unnecessary to decide upon its suf
ficiency in other respects, or upon the admissibility of the 
other evidence offered. .According to the agreement of the 
partieR, the nonsuit must stand. 

WILLIAM T. RICHARDSON versus DAXIEL BEEDE, JR. 

The case of receipts is an exception to the general rule that oral testimony 
is not admissible to vary or contradict a written instrument. 

'l'hey may always be explained by oral testimony, although purporting to 
be in full of all demands . 

.At the trial of this action, which was brought on an an
nexed account, the defendant offered a receipt purporting to 
be in full of all demands, which the plaintiff was allowed by 
the Chief Justice presiding, being a witness for himself, to 
explain, by stating the circumstances under which it was 
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given. To this the defendant objected upon the ground that 
it was not competent for the plaintiff to vary or contradict 
the written receipt, except to show that it had been obtained 
by fraud or mistake. The verdict being for the plaintiff, the 
defendant excepted to the admission of tho testimony. 

Record and Walton for defendant. 

Morrill and Fessenden for plaintifC 
Receipts are not in all cases conclusive. Rollins v. Dyer, 

16 !I. R., 475. 

RrcE, J.-Assumpsit on an account annexed to the writ. 
During the trial the dofondant introduced the following 

receipt from the plaintiff: 
YARMOUTH, K ov. 6, 185-1. 

Received of Daniel Beede, Jr., sixty-five dollars in full of 
all demands. (Signed,) WILLIAM T. RrcHARDSOX. 

The plaintiff being a witness for himself upon the stand, 
was asked by his counsel to state the circumstances under 
which the receipt was giYcn. 

To this the defendant objected, upon the ground that it 
was not competent for the plaintiff to vary or contradict the 
written receipt, except to show that it had been obtained by 
fraud or mistake; but the court overruled the objection and 
the plaintiff was permitted to tcsti(1·. 

So far as a receipt goes only to acknowledge payment or 
delivery, it is merely prima facie evidence of the fact, and 
not conclusive; and therefore the fact which it recites may 
be contradicted by oral testimony. 1 Groonl. Ev., p. 305. 

The case of receipts is an exception to the general rule 
that oral testimony is not admissible to contradict or vary a 
written contract. They may always be explained by oral 
testimony. Brooks v. White and als., 2 Met., :!83; Stackpole 
v. Arnold, 11 Mass., 27; Johnson v. Johnson, 11 Mass., 359; 
Rollins v. Dyer, 16 Maino H., 475; Wilkinson v. Scott, 17 
Mass., 249. 

The fact that this receipt purports to be in full of all de
mands, does not change the rule. The authorities cited by 
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the defendant's counsel are all adverse to his position on this 
point. 

Exceptions overruled, and judgment on the verdict. 

JESSE \VADSWORTH versus EZEKIEL TREAT. 

In an action of damages for assault and battery, where t:ie act was wan
tonly done, the plaintiff may recover for the mental anxiety, public deg
radation, and wounded sensibility which an honomble man would feel, 
and which he suffered under such a viofiltion of the sacredness of his person. 

This is an action for assault and battery, for striking plain
tiff in the face. Plea, the general issue, and comes before 
this court upon exceptions to the rulings of MAY, J., presid
ing at Nisi Prius. 

'l'he plaintiff introduced evidence tending to prove that 
-on June 30, 1854, soon after defendant had settled with, 
and paid him the amount of a small execution, recovered in 
1853, against the defendant, and in favor of Elijah Wads
worth, a son of plaintiff, the defendant struck plaintiff in the 
face, a violent blow, which was the injury complained ot: 
The verdict was for plaintiff. 

'l'he dGfendant offered to prove, in mitigation of damages, 
that the original claim on v,hich the judgment was recovered 
and execution sued out, was groundless, and that the action 
was commenced by the plaintiff, and that the defendant was 
prevented from making defence by inevitable accident; but 
it appearing that the claim declared upon in that suit origi
nated in 1852, and that judgment was rendered in 1852, the 
court excluded the testimony. 

" In assessing the damages, if you come to that," the court 
said to the jury, "you will look at the violence of the blow, 
and at the effects it produced. If any of the organs of the 
face were injured by the blow, if you find the blow was un
lawfully given, so that they ceased to perform their ordinary 
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or proper functions, you will determine the extent of such 
injury, and the damages caused thereby, and this will depend 
in a great measure upon the value and use of such organs 
as were injured. The plaintiff may also recover for his loss 
uf time and his expenses, properly expended in curing him
self, so far as such loss of time and expenses were occasioned 
hy the act complained of; he is entitled to be made whole in 
these respects. 

"In cases like this, the plaintiff is not only entitled to re
cover for any actual injury received by the wrongful act of 
the defendant, but if you find that it was wil1fully and wan
tonly done, also for the mental anxiety, the public degrada
tion, and wounded sensibility which an honorable man would 
naturally feel, and which he suffered, under such a violation 
of the sacredness of his person as you shall find in this case 
to have been inflicted by the defendant. 

You will therefore look carefully at all the circumstances 
which give character to the transaction, and which attended 
and formed part of it, both those which aggravate, and those 
which mitigate it; that if you find that the blow was unpro
voked, and that it was willfully given, then you are at liberty 
to regard that as one of the attending circumstances, attending 
the transaction and entering into it, to be looked at by you, 
in determining what damages ought to be rendered for the 
injuries received; but you cannot, in a case like this, allow 
vindictive or exemplary damages, or damages by way of pun
ishment. 

" The plaintiff, if he is entitled to recover, will not only be 
entitled to recover the damages which had already arisen 
when the action was brought, but all such as have arisen, or 
may hereafter arise, as the natural and direct consequences 
of the act. 

" .A.s to the pecuniary value of the rights of the plaintiff, 
which have been injured, and as to what is a reasonable com
pensation for tho wounded feelings and indignity he has 
suffered, the law furnishes no mathematical rule by which 
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you can compute it, as you can interest upon a note, but 
leaves it wholly to the sound discretion of the jury to deter
mine from the facts in the case." 

The court also said, "the law is so careful of personal 
rights, and of life and limb, that even a slight touch of a 
man's person, in a wanton, willfol, and insulting manner, is 
made an offence, and if you are satisfied that a blow has been 
struck in a willful, angry, or insulting manner, the plaintiff i:-i 
entitled to some damages, unless the defendant has shown a 
justification." He said, also, that when a cause is shown cal
culated to produce a certain effect, and such effect is pro
duced, and no other cause is shown to have produced it, that 
the jury would be authorized to attribute such effect to the 
cause shown. 

To which rulings, decisions, and directions, admissive and 
exclusive of testimony the defendant excepts. 

Ludden and Webster, counsel for defandant. 

Bradbury and Morrill, counsel for plaintiff. 

TEXNEY, C. J. From the evidence adduced at the trial of 
this action, which is for an al' eged assault and battery upon 
the person of the plaintiff, in June, 185!, it appears that the 
acts complained of were committed soon after the defendant 
had paid an execution upon a judgment recovered in 1853, 
against him, in favor of the plaintiff's son. Proof offered by 
the defendant, in mitigation of damages, that the judgment 
was obtained in a groundless suit, which he was prevented 
from defending by inevitable accident, was not received. 
'I'he judgment of a court of competent jurisdiction, till 
reversed, is conclusive evidence of a just and legal debt; to 
receive, or enforce payment thereof, by the creditor or his 
agent, is no ground of complaint on the part of the debtor, 
and if the evidence offered was allowed, it would authorize 
the jury to treat as a palliation of the defendant's unlawful 
and even criminal act,:., the plaintiff's conduct, which was, in 
all respects, legal and proper. This cannot be admitted. 

Exceptions are also taken to the instructions to the jury, 
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among others, that if the act complained of was ·wantonly 
done, the plaintiff would be entitled, also, to recover for the 
mental anxiety, the public degradation, and wounded sensi
bility, which an honorable man would naturally feel, and which 
he suffered, under such a violation of the sacredness of his 
person, as they should find in thia case to have been inflicted 
by the defendant. 

It is insisted that this instruction is erroneous in this case, 
because tho ground of dam'.lges stated in the instructions, 
objected to, should have been particularly specified in the 
declaration, which does not appear to have been done. It 
cannot be doubted, that mental anxiety, and injury to the 
finer feelings of human nature as well as bodily suffering 
may be produced from wanton and unproYoked violence, 
inflicted by the hand of another. And if the former is a prop
er basis of damages, under a specific allegation in the writ, it 
does not cease to be so in a general declaration. The obvi
ously probable effects of a boating may be given in evidence, 
though not alleged in the declaration. Avery v. Ray and al., 
1 Mass., 12; Sampson v. McCoy, 15 Mass., 493. 

The authorities have classed together actions of slander, 
of assault and battery, and some others, toucl1ing the power 
of the jury in the assessment of damages, and allow them the 

· exercise cf their own discretion, there being no precise rule 
by which the injury can be measured. Commonwealth v. 
Sessions, in Norfolk, 5 Mass., 437. In Coflin v. Coffin, 4 
Mass, 41, Ch. J. Parsons, in delivering tho opinion of the 
court, says in reference to actions for personal injuries, "tho 
law has not entrusted the court with a discretion to estimate 
damages, but has devolved the power on a jury, as matter of 
sentiment and feeling, to be exercised by them, according to 
their sound discretion, duly weighing all the circumstances 
of the case, and considering the state, degree, quality, trade 
and profession, as well of the party injured, as of him who 
did the injury." ]\forest v. Harvey, 5 Taunt., 442. 

"As the jury, in an action of trespass, are not restrained 
in their assessment of damages to the amount of the mere 
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pecuniary loss sustained by the plaintiff, but may award dam
ages in respect to the malicious conduct of the defendant, 
and the degree of insult with which the trespass has been 
attended, the_ plaintiff is at liberty to give in evidence the 
circumstances which accompany and give cliaracter to the 
tre.spas.s." 3 Stark. Ev., 1450. 

It is said in 2 Greenl. Ev., sec. 267, InJuries to the person 
or to the reputation, consist in the pain inflicted, whether 
bodily or mental. * * " The jury, therefore, in the esti
mation of damages, are to consider not only the direct 
expenses incurred by the plaintiff, but the loss of time, his 
bodily sufferings, and if the injury was willful, his mental 
agony also ; the injury to his reputation, the circumstances 
of indignity and contumely under which the wrong was done, 
and the consequent public disgrace to the plaintiff, together 
with any other circumstances belonging to the wrongful act, 
and tending to tho plaintiff's discomfort." It is believed that 
the instructions in this respect are in harmony with tho prin
ciples which have always prevailed in this state, and our 
parent commonwealth. 

Nothing in the case shows any conduct in the plaintiff, at 
tho time the injury was inflicted upon him, in the least im
proper or indicative of a want of self.respect, and hence he 
is entitled to the presumption that he was influenced by the 
same kind of honorable feelings which are generally enter
tained by persons of good reputation; and it is to be sup
posed that he and others of that character, would be affected 
in a similar manner by acts of violence, wantonly inflicted. 
The test which the jury were allowed to apply to the evi
dence, in determining the damages arising from the causes 
mentioned, was not an erroneous one. 

Exceptions overruled. 
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JosEPH Goonnw versus PITMAN MORGAN. 

An action may be maintained upon an express promise to cancel and deliver 
a note on condition that the promisee should find a rt;ceipt which he 
claimed to have received in discharge of the same debt, although the note 
was subsequently paid. 

This is an action of assumpsit upon a promise to deliver 
back a note providing the plaintiff should find a receipt from 
the defendant of payment of the same demand, which was 
alleged to be lost. 

Anerward the plaintiff found the receipt, and brought his 
action upon the money counts only, with the following spe
cification: "The plaintiff claims $125,00 which was paid by 
him to defendant in full, of a note for that sum given by 
plaintiff to defendant under a mistake of the fact that said 
sum had been previously paid." 37 Maine R., 419. 

Failing to recover in that form of action, the plaintiff now 
brings this action upon the promise as here stated. 

The case is reported by Goodenow, J., sitting at Nisi 
Prius. 

B. Freeman, counsel for plaintiff. 

Shepley & Dana, counsel for defendant. 

CUTTING, J. When these parties were previously before 
us, 37 Maine R., 419, the plaintiff's writ contained the money 
counts only, and his specification, that he claimed $125,00, 
which was paid by him to defendant, in full of a note for that 
sum. And the court held under the circumstances there dis
closed, that such specification limited the proof and restricted 
the right of recovery to that claim. 

In the present case the plaintiff has declared on an express 
promise, that the defendant was to cancel and deliver to him 
the note, provided he should find the receipt; and an aver
ment, that the receipt was found, exhibited to the defendant, 
and the note demanded ; and the proof fully sustained the 
allegation. 
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The defence set up is, not a denial of such facts, but that 
they were all known to the plaintiff, and constituted a perfect 
defence to the note at the time it was paid, and consequently 
the present action cannot be maintained. But Shepley, C. 
J., in the prior case remarks, "the negotiable note operated 
as payment of the account in full or in part; and if that 
account was thereby paid a second time, under a mistake 
and without a knowledge that it had been previously paid, 
a right of action immediately accrued to the plaintiff, to 
recover back the amount so paid a second time. This right 
of action would not be destroyed by a voluntary payment of 
the note, after a knowledge of the double payment had been 
obtained." The learned CHIEF JusTICE had reference to the 
right of action founded on an implied promise, which would 
accrue only from the want of knowledge. But here, it is 
said, that the plaintiff not only had knowledge of his previ
ous p1yment, hut asserted it at the time he gave the note, 
and that consequently no action accrues by implication. 
But the testimony also discloses the further fact, that at the 
same time the defendant denied the plaintiff's assertions, and 
therefore a dispute arose, and by way of compromise the 
express promise was made, which must have all the force 
and effect of an implied one. That promise made for a val
uable comideration has been violated, and the plaintiff in this 
form of action is entitled to recover his damages. .A.nd 
according to tho agraem'lnt of the parties the defendant is 
to be defaulted for $125,00 and interest from June 2, 1852. 

JOHN FITZGIBBON versus DANIEL BROWN. 

Information received from a reliable scource may wel'l be acted upon in a 
prosecution for a criminal offence, and amounts to probable cause when 
made positively and unequivocally. Probable cause does not depend 
entirely upon the actual state of the facts, but upon the honest and rea
sonable belief of the prosecutor. 

12 
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Evidence of the general bad reputation of the pfaintiff in an action for 
malicious prosecution, is admissible in mitigation of damages. 

The objection that the docket entry is received instead of tho copy of a 
judgment, must rbe specifically made when the evidence is offered, or it 
will be regarded as waived. 

EXCEPTIONS to the law as given by Goonmww, J., at Nisi 
Prius. 

This was an action for malicious prosecution and falso 
imprisonment, alleging that defendant made a complaint 
against the plaintiff on oath in tho Police Court in Portland, 
on the 5th clay of July, 1855, alleging that the plaintiff was 
guilty with others, of getting up a riot in tho city of Port
land, on the 3d clay of July, 1855, causing the plaintiff to bo 
arrested and imprisoned falsely, maliciously, and without 
probable cause. 

An examination on the complaint against tho plaintiff was 
had in tho Police Court on the same clay, when throe of the 
persons joined with the plaintiff in the complaint wore 
ordered to recognize for their appearance at the July term 
of the Criminal Court in Portland, and tho plaintiff was 
ordered to be discharged from his arrest, on the ground that 
there was not probable cause to believe him guilty. 

The plaintiff intro1lucecl certified copies of tho complaint, 
warrant, and record, from the Police Court, and witnesses 
testified, that at the time of the alleged riot at Portlancl, he 
was not in that city, but was at work in Buckfield, in the 
county of Oxford, and did not arrive in Portland until the 
morning of the day succeeding the alleged riot. 

The defendant pleaded the general i1,suo. 
The defendant, Brown, was introduced as a witness in his 

own behalf, and testified that he was a policeman in June 
and July, 1855, and made the complaint against Fitzgibbon 
before the Judge of the Police Court. That Durgin informed 
him that the plaintiff, Fitzgibbon, was one of those who 
assaulted the police, and ho complained of him with the oth
ers. That at the examination in the Police Court, Durgin 
testified that Fitzgibbon was there, and that he knew him; 
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that he was informed by Durgin that the plaintiff was in the 
riot, that he was a police officer, and made the complaint 
upon that information. 

William H. Plummer testified that he was a police officer 
in July, 1855, and arrested John Fitzgibbon on Brown's 
c ,mplaint; that he had seen him drunk several times. 

The testimony in relation to the character and habits of 
the plaintiff was admitted only in mitigation of the damages. 

The defendant also offered the docket of tho Police Court 
under date of July 5th, 1855, in case State v. Fitzgibbon, on 
a charge of drunkenness, and the court allowed it to be read 
to the jury as evidence in the case, on the question of dam
ages. 

'rho presiding judge instructed the jury that the question 
of probable cause was a mixed question of law and fact; that 
if without probable cause tho defendant made a complaint 
and caused Fitzgibbon to be arrested, he would be liable in 
this action. 

That in order to maintain tho action it would be necessary 
for the plaintiff to prove that the prosecution complained of 
was malicious and Y,ithout probable cause; that malice 
would be implied from a want of probable cause. That the 
circumstance that the plaintiff was found drunk on the morn
ing of the 4th of July after the riot, and that he was quarrel
some and accustomed to drink to excess was not evidence of 
probable cause, but if they believed that the defendant was 
informed by Durgin that the plaintiff was in the riot, and 
Durgin was a reliable man, and made the communication to 
the defendant positively and unequivocally, that the plain
tiff was one of the rioters, it would be probable cause for 
including him in the prosecution. 

The jury found a verdict for defendant. 
0' Donnell for plaintiff, in support of the exceptions, argued

that in relation to the testimony to the general character of 
the plaintiff was inadrnissible: 

1st. Because general character of plaintiff is not in issue 
in an action for malicious prosecution and false imprison-
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ment. 2 Greenl. Ev., p. 458. l\[uch less is evidence of par
ticular facts admissible. Ross v. L'.1plrnm, 14: l\hss. R., 279; 
1 -Greenl. Ev., p. 55, and cases there cited. 

2d. The docket of the Police Oonrt wets inadmissible uncle1· 
any circwnstances. As a judg1mmt in a criminal case, it 
was not evidence in a civil action, &c. 1 Greenl. Ev., p. 
537. If admissible as a record, it was not a record of the 
case clnly anthenticcded, setting forth a complaint, warrant 
and conviction. Davis' Justice, third ed., p. 237. 

All justices of the peace keep a record. R. S., chap. 116, 
p. 19. 

A record, to be used as evidence, must be duly attested. 
Tenney, J., in English v. Sprague, 33 :Maine R., 442; 27 lb., 
179; 35 lb., 138; 26 lb:, 119; 8 Cush., 317. 

Parol evidence is not admissible to supply a record, though 
justice is out of office. Sayles v. Briggs, 4 l\Iet., 421 ; Ken
dall v. Powers, 4 lb., 555. No proof that record was lo3t. 
Wing v. Abbott, 28 Maine R., 367. Or by whom entries 
were made. Whitman v. Granite Church, 2i M•tine R., 23G. 
Tho book does not prove it11elf. vVontworth Y. Keizer, 33 
Maine R., 367. 

3d. Probable cause was in the case at b'.1r, a question of 
law, not of fact. Ulmer v. Leland, 1 Grnenl. R, 139; Ste
vens v. Fassett, 27 Maine R., 267; Taylor v. Godfrey and 
al., 36 lb., 525; Stone v. Crocker, 24: Pick., 81-87. 

4th. The charge of the judge that if the defendant was 
iriformecl plaintiff was in the riot, it ,vould be probable canse, 
is not sustained, as defendant had no knowledge or suspicion 
himself, to justify the prosecution. Merriam v. Mitchell, 13 
Maine R., 457; Taylor v. Godfrey, 36 lb., 525. 

S. & D. W. Fessenden for defendant. 
The evidence of Plummer, and the record of the Police 

Court having been admitted as evidence only in mitigation 
of damages, and the jury having found under the direction 
of the court that the defendant was not guilty, the only 
question now is, "were the instructions of the presiding 
justice correct?" 
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The question of probable cause is a mixed question of law 
and fact. Ulmer v. Leland, 1 Greenl. R., 139 ; 2 Greenl. Ev., 
pp. 452, 453; Bulkley v. Kelallas, 4 Sand. Sup. Ct., p. 450; 
cited in U. S. Dige:;;t, vol. 6, p. 428; Taylor v. Godfrey, 36 
Maine R., p. 425; Stone v. Crocker, 24 Pick., pp. 84, 85. 

2d. To maintain this action it is incumbent on the plain
tiff to prove that the prosecution complained of was mali
cious and without probable cause, and malice would be 
inferred for wa,nt of probable cause. 2 Greenl. Ev., p. 449, 
sec. 453, and cases there cited, and p. 4!6, sec. 449, and p. 
451. 

The instructions following were correct, viz.: "That if 
the jury balieved the defendant was informad by Durgin that 
the plaintiff was in the riot, and Durgin was a reliable man, 
and n11d3 the communic.1tion to him positively and unequiv
ocally that the plaintiff was one of the riotcirs, it would be 
probable cause for including him in the prosecution." 

·what fact and circumstances amount to probable cause is 
a question of law. Whether they exist or not in any partic
ular case, is a pure qucistion of fact. The former is exclu
sively for the court; the latter for the jury. This subject 
must neccissarily be submitted to a jury when the facts are 
in question. Stone v. Crocker, 24 Pick., pp. 84 and 85, and 
cases there cited. In the case at bar, the facts in question 
were: 

1st. Was defondant informed by Durgin, that plaintiff was 
in the riot? 

2d. ·was Durgin a reliable man, and was the communica
tion made by him to the defendant, made positively and une
quivocally that the plaintiff was one of the rioters. 

The testimony as to what Durgin told defendant was ad
missible as evid::mce of probable cause, and was probabfo 
e:1use. See Bacon v. Town et als., 4 Cush., pp. 238-240 ; 
Taylor v. Godfrey, boforo cited. Stone v. Crocker, 24 Pick., 
p. 86; Greenl. Ev., vol. 2, p. 455. 

A.PPLETOX, J. The defendant, acting upon positive infor-
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mation received from a reliable source, that the plaintiff had 
been engaged in a riot, included his name with those of oth
ers in a complaint made by him against certain individuals 
charged with that offense. The plaintiff, upon the hearing 
and examination before the magistrate issuing the warrant, 
was discharged, and thereupon brought this action for mali
cious prosecution. 

The defendant, to show probable cause, proved that he 
had received positive information from a man named Durgin, 
of the plaintiff's participation in the alleged riot, and that in 
consequence of such infonn1tion he m:1de his complaint. 
The court instructed the jury that "if they believed defend
ant was informed by Durgin that the plaintiff was in the riot, 
and Durgin was a reliable man, and made the communication 
to the defendant positively and unequivocally that the plain
tiff was one of the rioters, it would be probable cause for 
including him in the prosecution." This instruction was 
correct, and in conformity with the authorities upon this sub
ject. It is not required that every complainant of his own 
knowledge should swear to the truth of every fact alleged 
in his complaint. If it were so, effective eriminal pro
ceedings would be at an end. The complainant may, and 
must in many cases act upon statements made by others, 
and if their statements arc positive and unequivocal, and 
they are reliable, he must be regc1rded as having probable 
cause for proceeding criminally against those alleged to 
have been guilty of the commission of a criminal offence. 
French v. Smith, 4 Kernan, 363. The positive and unequivo
cal assertion of guilt by a reliable man, as of his own knowl
edge, would reasonably induce belief on the mind of even a 
cautious man, and in case of crime, well grounded belief 
should be followed by correspondent action. Probable cause 
does not entirely depend on the actual state of the facts, 
but upon the honest and reasonable belief of the prosecutor. 
Bacon v. Towne, 4 Cush., 217; James v. Phelps, 11 Ad. & 
Ell., 483. 

"We are inclined to think, says Shaw, C. J., in Bacon v. 
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Towne, that evidence of the general bad reputation of the 
plaintiff, should have been admitted to rebut probable cause 
as well as in mitigation of damages." That this evidence 
may be received ·in mitigation of damages is as well settled 
as any principle of law. Whether it may properly be re
ceived upon the question of probable cause, is not a matter 
now before us1 for the presiding judge expressly limited all 
such testimony to the matter of damages, and instructed the 
jury that it was not evidence of probable cause. The error, 
if any, in this respect, was in favor of the plaintiff, and to 
which he cannot except. The minutes of a deceased justice 
of the peace, says Shepley, J., in Longley v. Vose, 27 Maine 
R., 185, made upon his docket, have been regarded as sub
stantially a record of his proceedings, and as satisfactory 
proof of a judgment rendered by him in a civil action. Bald
win v. Prouty, 13 Johns., 430; Davidson v. Slocumb, 18 
Pick., 464. The cases cited by the plaintiff show that in ce:r
tain cases docket entries may be received. It doPs not ap
pear in the present case that the objection was to the fact 
proved. The evidence of the judgment was by the entries 
merely, and not by a copy of the record. , If the objection 
had been specifically made on that ground, it might have 

, been removed. No objection seems to have been made at 
the time. 

But however that may have been, the evidence was only 
received in diminution of damages, and not as bearing at all 
upon whether there was probable cause or not. .A.s the juty 
have found there was probable cause upon other evidence, 
no cause is perceived for disturbing the verdict. 

No question seems to have been made as to the integrity, 
good faith, and proper caution of the defendant. The in
structions bearing n pon these points not being reported, 
must be Ngarded as liable to no just exception. 

E~eptioruJ overruled. 
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WILLIAM MABERRY versus BENJAMIN iioRsE. 

This court is authorized to establish such rules and tegulations as may 
be necessary respecting the modes of trial and the conduct of business 
before it .. 

The rules established in pursuance of this authority have all the binding 
and obligatory force of a statute. 

By the 21st rule of this court, all objections to a report of referees are 
required to be in writing, and the court, by its own rules, are precluded 
from considering them unless so made. 

The plaintiff at Nisi Prius, GOODENOW, J., presiding, moved 
the acceptance of a report of referees. The defendant moved 
a recommitment, because injustice and partiality arc manifest 
upon the face of the award; for excess of authority, and for 
newly discovered evidence. But these objections wero not 
made in writing, and filed with the clerk. The presiding 
judge ordered the acceptance of the report, to which the de
fendant excepted. 

Clifford & Adams, counsel for the, plaintiff. 

F. 0. J. Smith, counsel for the defendant. 

APPLETON, J. By R. S., chap. 96, p. 9, thit, court is au
thorized ·" from time to time to establish all such rules and 
regulations as may be necessary respecting the modes of 
trial and the conduct of business1 not being repugnant to 
law, whether in relation to suits at law or in equity." The 
rules established in pursuance of this authority, have all the 
binding and obligatory force of a statute. They are binding 
·on any justice at Nisi Prins, or on thi;; court sitting in bane. 
Neither this court, nor any member, can dispense with or 
disregard them. Thompson v. Hatch, 3 Pick., 512. 

By the 21st rule of this court, 37 Maine, 21, all objections 
are required to be in writing, and unless in writing, the court 
will not consider them. The exceptions signed by the coun
sel, excepting to the rulings of the justice presiding at Nisi 
Prius, show that no written objections to the acceptance of 
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this report were ever filed. The court therefore, by its own 
rules, are precluded from considering them. 

Exceptions 011erruled. 

ls.AJAR W. RICHARDS versus JosHUA McKENNEY AND TRUSTEE. 

The effeci of an endorsement upon a writ by the attorney of the plaintiff', 
cannot he defeated by other evidence, that such endorsement was not 
intended to create a statute liability. 

EXCEPTIONS were taken to the rulings of the CHIEF J us
TICE, who tried the cause at Kisi Prius. 

Under the printed words "from the office of," on the back 
of the writ, the attorney who made it had written his name, 
and it is agreed that by so doing he did not intend to assume 
the liabilities of an endorser, but merely to indicate by whom 
it was made. The plaintiff is described in the writ as an in
habitant of another state, and a motion was seasonably made 
to dismiss for want of a legal endorsement. The court over
ruled the motion, and the defendant excepted. 

B. Freeman, counsel for the defendant, argued, that iil 
Slate v. Ackley, and Stone v. McLanathan, there was no sat
isfactory evidence, as in this case, that the words "from the 
office of" were adopted by the plaintiff's attorney to limit 
the effect of the endorsement. 

Thomas H. Talbot, counsel for the plaintiff, argued that 
it had already been decided that the printed words " from 
the office of" do not of themselve,s prevent the signature of 
an attorney under them from making him liable as an en
dorser of the writ. Slate and al. v. Ackley, 8 Cush., 98; 
Stone v. McLanathan, 29 Maine R., 131. 

It follows that the secret intention of the person so signing 
his name cannot be allowed to alter the force of his signature. 

Every defendant has a right to know, upon the inspection 
o{ the writ, whether it is endorsed or not. 

The evidence referred to in Stone v. McLanathan must be 
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evidence appearing on the writ itself, something to forbid all 
presumption of an intention to assume the liability of an en
dorser. 

Evidence aliu:nde must have been rejected. 

MAY, J. In the cases of Stone v. McLanathan, 39 Maine 
R.1 131, and Slate v. Ackley, 8 Cush., 98, it has been directly 
decided that the name of the plaintiff's attorney endorsed by 
him upon the back of the writ, although preceded by the 
,~ords, 11 offi.ce of," d'r " from the office of," is a sufficient en
dorsement under the statute, when it does not appear from 
other evidence that the words so used were adopted by such 
attorney to limit the effect of such endorsement. 

The question now presented and argued is, whether it is 
competent to defeat such apparent effect, by other proof, to 
show such intended limitation.. We think it is rwt. The law 
does not authorize it. It is required by the R. S., chap. 114, 
sec. 16, that all writs, where_ the plaintiff lives oult of the state 
when the adion is commenced, shall be endorsed by some 
sufficient person within the state, before the entry thereof; 
and the rule1 that the signature of the plaintiff's attorney, 
upon the back of any such writ, in the absence of any words 
connected therewith, to show a different purpose, must be 
regarded as having been placed there to meet the require
ment of the statute, is a sound one, and well calculated to 
promote the administration of justice. Such endorsement, in 
all cases where the suit is prosecuted to judgment, becomes 
a part of the record, and its apparent legal intendment should 
not be open to contradiction. The defendant may be in
duced by it to rely upon it, until the termination of the suit; 
and if the attorney should then be permitted to show an in
tention on his part, existing only in bis own mind, not to 
be bound by it when he made it, and thereby to defeat its 
apparent effect, injustice would be done. The entry of a 
writ so endorsed is virtually an affirmation by the attorney, 
that such endorsement is the one required by law; and it 
would operate as a fraud upon the defendant to deprive 
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him of the statute security which prima facie it affords, by 
allowing the party making it to avoid its legal effect by tho 
introduction of parol proof. 

Exceptions overndecl. 

CUTTING, J., dissenting.-The only question of law which 
arises in this case and is presented to us upon the exceptions, 
is, did the judge at Nisi Prius decide correctly, when from 
the evidence admitted, he ruled that the endorsement of the 
writ was a sufficient compliance with the requirements of the 
statute. If there had been no other evidence but simply the 
endorsement, the ruling would be sustained by the case of 
State v. Ackley, 8 Cush., 98. But here parol testimony was 
admitted without objection, as in Stone v. l\fcLanathan, 39 
Maine R., 131, which explains the written endorsement, and 
discloses the true intention of the endorser. The evidence 
having thus been admitted, it becomes a part of the case1 

which is presented thus : 
"This writ is from the office of D. L. Mitchell, who doe:s 

not intend by subscribing his name hereon, to assume the 
liabilities of an endorser of this writ 1 but merely to indicate 
by whom it was made." 

Such language, the judge held, constituted a legal aml 
binding contract to p:!y the defendant his costs in the event 
of a successful defence. This cannot be correct1 unless it is 
to be presumed that an attorney at law means directly the 
reserve of what he says, and in making a contract can never 
use a negative. If the question arose on exceptions to the 
admission or exclusion of the parol testimony1 my conclusion 
might be different; that would present a case never as yet 
decided in this1 and so far as I can learn, in any other state. 
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FEMALE 0RPHAK .. A.SYLU;\f OF PORTLAND versu8 BARNEWELL 

JOHNSON. 

A corporation empowered to make contracts in writing, are not there),y 
authoriz'.ld to confo.r that power upon one of tlnir offic:,rs to contract in 
their behalf. 

By a sp3cfal 2,ct of the legislature of 1841, chap. 105, the Female Orphan 
Asylum of Portland, by their rnJ,nagers, wcra authorizd to bind to S)l'

vic'.l children under their control. It was held thrit a contract signed by 
clJfondant on his part, and " JI.Iary B. Storer in behalf of the Female 
Orphan Asylum of Portland," was not authorized by the act. 

EXCEPTIONS to 1lw ruling of RICE, J., at Nisi Prius. 
This is an action on a ploa of covenant broken, for the 

care, support, and teaching of Jane Lenham, an indented 
apprentice. 

The defendant pleaded " non est factnm," on ·which issue 
mtc, joined. Dofondant also filed a brief statement: 

1st. That he never covenanted and agreed ·with the plain
tiff corporation, as alleged in their declaration. 

2d. That the instrument declared upon purports to be an 
indenture of apprenticeship, in two parts ; that the same w,,s 
never executed by the plaintiff corporation in proper man
ner, so as to make the same binding oi said corporation, or 
tlmt could be in any way enforced, and that tho same 1s 
therefore not binding on tho defendant. 

The execution of the instrument is as follows: 

BARNEWELL JOHNSON, Seal. 
MARY B. STORER, Seal, 

In behalf of the l\fanagcrs of the Female Orphan Asylum of Portland. 

To prove the i;;suo on the part of tho plaintiff, a book 
was offered in evidence, purponing to be the records of the 
Female Orphan Asylum of Portland, whic!1 showocl the organ
i,·ution of the society under t110 act of incorporn,tion, the 
adoption of the constitution and by-laws proviou,,ly preparod, 
"nd tho choice of l\fr.s. 1hry B. Storer as Secret1ry, tho o~eo-
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tion and choice of managers for tl10 year which includes date 
and execution of indenture. Also election of managers for 
the year 1843, in which Jane Lenham was received into the 
Asylum ; election and choice of managers for the year com
mencing October, 1844, and ending October, 1845, and the 
choice of Mary B. Storer as Secretary for the same time; 
authority of Mary B. Storer as Secretary, to execute bonds 
and indentures for and on behalf of tho board of managers ; 
election of Mary B. Storer as Secretary, and the election of 
hoard of managers for 1843-4; vote to receive Jane Lenham 
into the Asylum in September, 1844; the acceptance of 
James Lenham's surrender of his daughter, Jane Lenham, to 
the Asylum; election of Mary B. Storer as Secretary for 
1845-6, including tho time of date of indenture; vote that 
Jane Lenham be bound apprentice to Mr. Johnson, the de
f mdant. The plaintiff also offered a paper signed James 
Lenham, surrendering his daughter, Jane Lenham, to the 
Female Orphan Asylum of Portland. The plaintiff then 
offered in evidence a paper purporting to be an indenture of 
apprenticeship, signed, sealed and delivered by Barnewell 
Johnson and "Mary B. Storer in behalf of the managers of 
the Female Orphan Asylum, Portland." The signatures of 
Barnewell Johnson and Mary B. Storer were admitted to be 
their signatures, but its admission as evidence was objected 
to by counsel for defendant, and excluded by tho court. 

No other or further evidence being offered by tho plaintiff 
in support of the action, the judge ordered a nonsuit. 

To which ruling and order of nonsuit the plaintiff excepts. 
S. & D. W. Fessenden, counsel for plaintiffs. 
As to the power to authorize the secretary to execute the 

indentures for the managers ; referred to the 20th vol. of 
2\faine R., 45, Garland v. Reynolds, and said that in that case 
the committee appointed one of their number to act as treas
urer, in fact to act for the whole committee. The town rat
ified the doings of the committee by recognizing the acts of 
the treasurer. So in this case, the corporation by their acts 
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have adopted as their own all that their board of managers 
have done. 

Fessenden & Butler, argued for defendant, 
Action is in the name of the corporation. ~~he indenture 

offered in evidence and which was the foundation of the suit, 
was properly excluded. 

1. The plaintiff corporation is not a party to it, and the 
instrument does not purport that said corporation is a party. 
It does not purport to be executed in the name of the corpo
ration by any agent, nor in the name of any agent for the 
corporation. 

The rncmagers of the Female Orphan Asylum, of Portland, 
are, and purport to be the parties on tho one part, and de
fendant on the other, and if any cause of action has arisen 
thereon, said managers must bring the suit ex officio. 

2. If tlw indenture can in any way be considered as pur
porting to be the deed of the corporation, still no at1thority 
is shown to have been given to the managers w execute the 
same in tho name of the corporation. 

And if Rny such authority was given, still they have not 
properly executed said authority. They could not delegate 
it to their secretary. It should have been executed in behalf 
of the corportion by tho managers themselves;, or a majority 
of them. 

The alteration or addition in the by-laws, referred to by 
plaintiff, empowering the secretary to executo indentures in 
behalf of the managers, is not valid, inasmuch as by a former 
by-law, (the fifth, referred to by defendant,) no alteration in, 
or addition to, the by-laws, could be made Wlthout tho con
currence of two thirds of the managers, at a special meeting, 
called four days previous. 

CUTTING J. Tho plaintiff,, on February 18, 1828, by a 
special act of the Legislature, chap. 534, were constituted a 
body politic and corporate by tho name of the " Female Or
phan Asylum of Portland," with· power to prosecute and 
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defend suits at law; to have and use a common seal; to make 
anq. establish any by-laws for the management of their affairs, 
not repugnant to the laws of the state; to take and hold any 
estate, real or personal, for the purpose of supporting, in
structing and employing female children, the first attention 
to be given to orphans ; and with all the powers and priv
ileges usually granted to other societies instituted for pur
poses of charity and beneficence . 

.And on February 27, 18-H, by an additional act, chap. 105, 
they were authorized to put and place out at service any of 
the children under their care and management, at such age 
as may be deemed advisable, with any suitable master or mis
tress, and on such terms and conditions as may be deemed 
reasonable, until such child shall arrive at eighteen years of 
age, or be married; that the master or mistress, with whom 
any such child has been or may be placed, in manner afore
said, shall have reasonable control and power over her, 
agreeably to the terms and conditions prescribed and agreed 
upon, in writing, interchanged, or to be interchanged by and 
between the said Female Orphan Asylum, by their managers, 
and said master or mistress. • 

Upon an inspection of the records, which were produced 
at the t:r1lal and received as evidence, it appears that the 
society was duly organized and went into operation under 
the original act; that the society consisted of such ladies 
" as had subscribed and paid a sum of not less than two dol
lars annually," who "·ere to meet "annually on tho second 
Tuesday of October, for the purpose of electing by ballot a 
treasurer and a board to consist of fifteen managers, which 
board shall choose from among themselves a first and second 
directress, a secretary and an assistant secretary, if necessary; 
and they shall have power to fill their own vacancies. Not 
less than five shall constitute a quorum for transacting busi
.ness." 

Under this organization the society was authorized to sup
port, instruct and employ female children, but not to bind 
them out at service; hence the necessity of obtaining the 
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additional act for that purpose. And it was in pursuance of 
this subseq_uent act, that the bond now in suit was given, the 
execution of which having beon admitted, it was offered in 
evidence, objected to by counsol for defendant, and excluded 
by the <.:ourt; as to the correctness of whieh ruling, t!1e 
principal question arises; for if correct, inasmuch as tho bonrl 

· was the foundation of the plaintiffs' claim, the nonsuit wa" 
subsequently properly ordered. It therefore becomes our 
duty to examine the bond, to see whether it be in accordance 
with the provisions of the foregoing statute, for by that act 
alone it must stand or fall, since it is an instrument unknown 
to the common law. 

That portion of the bond or indenture, material for our 
consideration, is as follows:--" This indenture witnesseth. 
that we, the managers of the Female Orphan Asylum of Port
land, in the State of Maine, have put and placDd," &c. "In 
testimony whereof, we the said parties have hereunto inter
changeably set our hands and se,tls," &c. Signed by the de
fomtmt and "i1Iary B. Storer, in behalf of the rncinagers of 
the Feniale Orphan Asylum of Portland," to whose sigmt
tures are afiixed their individu:11 seals. In the first place it 
will be noticed, that " we the managers," ( and not the society 
by their managers) have, &c., and that the instrument bear" 
not the corporate seal; consequently at comr,1on law, ba,1 
the parties been reversed, no action for covemmt brokell 
could have been maintained against these plaintiffs. Stincli
field v. Little, 1 Maine R., 231; Cram v. Bangor House Pro
prietory, 12 Maine R., 354; Tippets v. Walker, 4 Mass., 595: 
Bank of Columbia v. Patterson, 7 Cranch, 29H; Randall v. 
Van Vechten, 19 Johns., 60. How far the R. S., chap. 91, 
sec. 14, may change the law as settled by these decisions, it 
is unnecessary now to consider. Those cases, or many of 
them, while they decide that no action for a breach of cov
encmt will lie, also decide that cissitmpsit may, and that the 
deed is receivable in evidence under that issue. Now in 
this case, inasmuch as the instrument declared on has the sig
nature of the defendant with his seal affixed, and consequent-
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ly is his deed, it is difficult to perceive, by parity of reason, 
why covenant brolcen, instead of a8s11mpsit, may not be main
tained. 

But the defense presents another point, which, notwith
standing the remarks of the plaintiffa' counsel, very justly 
eulogistic of their clients' acts and intentions, we feel com
pelled to sustain ; which is, that the managers had no power 
under the act to delegate to anotl1e r the trust conferred only 
upon themselves, or in other wonk tliut, "delegated power 
cannot be delegated." 

In Stoughton v. Bakei, 4 Ma,,;:-,, . .",,>01 the court say, that 
"the authority given to the committee is, by the terms of 
the resolve, to be exercised by them or a major part of them. 
The exercise of this authority is per.~onal, and cannot be del
egated." The same doctrine has lJeen reiterated in Kupper
v. Augusta, 12 Mass., 185; 'l'ippc"t~ ,·. Walker, 4 Mass., 505; 
Emerson v. Prov. Hat Manuf. Co .. 12 Mass., 237; Shankland 
v. Corp. of Washington, 5 Pet., 3!)0 ; Brewster v. Hobert, 15 
Pick, 306; Lyon v. Jerome, 26 ·v1,-end, 485. 

It is contended by the plaintiJf;: counsel that by force of 
the following by-law, viz: "A.U bond,; or indentures given on 
receiving children into or placing· them out from the Asylum, 
shall be executed in behalf of the board by their secretary," 
gave Mary B. Storer, their secret,ar_1·, leg·al authority to exe
cute the deed in the manner it was executed. It appears 
from the records introduced, that the foregoing vote ~- by
law, (immaterial perhaps which,) wa.s adopted by the mana
gers and not by the corporation, ·wbo only are authorized to 
make and establish by-laws; but, if established by either, it 
would be repugnant to the act, which become a law of the 
state. By the additional act it ,L,~ only a contract in writ
ing and signed by the mcmagers, which gave the master the 
control over the child. .A.ny contra.ct, executecT in any other 
manner than that prescribed by sta.tute1 would not be bind
ing and could not confer any authority upon the master. 

Exceptions overruled, nonsuit confirmed. 
13 
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CHRISTIAN' TLLEXA:N versus GEORGE H. '\VrLSO:N' A:ND AL. 

A gold watch given by a debtor to his wife before marriage, in 1844, and 
while they were residing in the State of N~w York, an:i still in her pos
session, is liable to attachment here for tho dobts of the husband. 

But property conveyed to the wifo by her father since 18±-1, and while 
residing in this state, is not thus liable. 

In the trial of actions here, the common law of New York may properly be 
presumed to he similar to that of this state, unless the contrary be shown. 

REPORTED by tho Chief Justice. 
This action is upon a bond of a debtor who made a dis

closure, in which ho admitted the possession of eighty-five 
cents in money, a gold watch in possession of his wife, given 
her by himself before his residence in this state, and certain 
articles of furniture, received while residing in Now York, 
from her father, of which there was a bill of sale, dated about 
the time of her ml1rriage, but delivered her long since. 

rrhe debtor was allowed to take the usual oath by the jus
tices who heard tho disclosure, and tho plaintiff by a proper 
officer seasonably demanded the property, which was not 
delivered. 

'fo prove the laws of New York as to tbe rights of tho 
husband to the personal property of his wife, the plaintiff 
read without objection ·the case of Blanchard v. Blood, 2 
Bar~., 352. 

O'Donnell, for defendant, argued, that, 
1st. Tho debtor disclosed no property of his own, and con

sequently could not surrender it. R. S., chap. 148, sec. 28 ; 
Ledden v. Hanson, 3± :Maine R., 356. 

2d. The furniture was conveyed to the ·wife, a gift upon 
condition, and not liable for husband's debts, unlessfraucl be 
proved. Inse B. R. Grant, 2d Story's 0. 0., 1842, U. S., 
312; Quick v. Garrison, 10 Wendall, 335; subsequent credi
tors cannot interfere. Davis v. Herrick, 37 Maine R., 397. 

The condition in bill of sale is binding on third parties, or 
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creditors and the grantor can reclaim his property, if taken 
for Wilson's debts. Coggill v. H. & N. H. R. R. Co., 3 Gray, 
54:5; Gilbert v. Thompson, 3 Gray, 550; Hill v. Freeman, 
3 Cush. R., 257; Whipple v. Gilpatrick, 19 Maine R., 429; 
George v. Stubbs, 26 :Maine R., 247. 

'l'he husband can exersise no ownership over the property 
by our laws. Southard v. Plummer, 36 Maine R., 64. 

By the Statute of Maine, Statute of 1844, chap. 117, ap
proved March 22d, 184-i, (before Wilson's marriage,) Mrs. 
·wilson, the donee, had a right to receive a gift in her own 
name, and as her own property, as it did not "come from 
the husband. Such gift is exempt from any liability for the 
debts or contracts of tho husband. 

3d. The watch, a trinket given by Wilson before marriage, 
did not become tho property of the husband by marriage. 
The laws of Now York and Maine made it the absolute prop
erty of tho wife, and subsequent creditors of the husband 
cannot interfere. Davis v. Herrick, 37 Maine R., 397, before 
cited. The present suit is by a subsequent creditor, whose 
dobt was not contracted until tho date of judgment, in 1854 
or 1855. 

4th. Debtor discloses eighty-five cents, not appraised, as in 
the absence of the plaintiff his attorney waived all claim to it. 

The debtor was duly discharged, as the case finds, under 
chap. 148, R. S., upon disclosure, so if any actual damages 
exist, it is for the sum of eighty-five cents, and quarter costs, 
by the operation of the statute of 1848, chap. 85, and the 
repeated decisions of this court. Bachelder v. Sanborn, 34 
M:aine R., 231; Baker v. Carleton, 32 :Maine R., 337; Bray 
v. K~lley, 38 Maine R., 596; Torrey v. Berry, 36 Maine R., 
589; Baldwin v. Doe, 36 :Maine R., 494. 

Or, if there be a technical breach of the bond, and the 
plaintiff has sustained no damages, the court may refuse 
costs to either party. Statute of 1848, chap. 85; sec. 3; 
Palmer v. Dougherty, 33 :Maine R., 502; Houghton v. Ly
ford, 39 Maine R., 270. 

But the defendants claim that there was no breach of the 
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bond, and they are entitled to their costs, as m ordinary 
cases. 

Howard & Stront, for plaintiff, argued, 
That the debtor discloses property which he alleges l,e

longs to his wife, but which came to her after covorturc, 
while husband and wife were resident in New York. By 
the law of New York, at that time, the pen;onal property 
of the ·wife vested in the husband. Blanchard v. Blood, 2 
Barbour, 352. 

Having once vested in the husband, it was his when he 
removed into this state, no law of thit; state has divested him 
ofthe property. Com. v. Manley, 12 Pick., 175. 

Being his, then at tho time of disclosure, the creditor had 
a lien upon it, and on defendant's failure to deliver it to tho 
officer making demand, as the case finds, there was a breach 
of tho bond. R. S., chap. 148, sec. 3-!. 

As all the property was required for the payment of tho 
debt, it was not necessary that the justices should specially 
sot out or designate it. Clement v. ,vyman, 31 Maine R., 
55. 

Property disclosed, must be appraised, and it is the duty 
of the debtor to have this done. If not done, them is a 
breach of the bonds. Patten v. Kelley, 38 Maine R., 215; 
Baldwin v. Doe, 36 ·Maine R., 49-!. 

The damages, in tho absence of proof upon that point, are 
the amount due upon the execution. Sargent v. Pomroy, 33 
:Maine R., 389. If there is evidence upon that point, plaintiff 
is entitled to recover the real and actual damages. 

MAY J. Nothing is better settled than the right of tho 
execution creditor, whenever it shall appear from the di:c:
closuro of his debtor, that such debtor " possesses, or has 
under his control, any bank bills, notes, accounts, bonds, or 
other contracts, or any otlier property, not exempted ex
pressly by statute from attachment, but which cannot be come 
at to be attached," to have the same, if of any value, ap
praised and set off, or assigned to him1 that it may, at his 
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election, be appropriated to the payment of his debt, in ac
cordance with the provisions of the R. S., chap. 148, sects. 
29, 30, and 3-1; and that the debtor, if he fail, when he and 
the justices are allowed by the creditor and his attorney to 
pursue their own course, tu fake the necessary steps to se
cure the rights aforesaid, to such creditor, or if he refuse to 
surrender such property within thirty days from the time of 
the disclosure, on demand of any proper officer, having an 
execution· on the same judgment, shall receive no benefit 
from the certificate described in the thirty-first section of the 
same chapter. Call v. Barker and al., 27 l\Iaine R., 97; But
man v. Holbrook awl al., 27 Maine R., 419; Hatch v. Law
rence and al., 29 )In inc R., 480; Bachelder v. Sanborn and 
al., 3-1 :'.\faine R., 230 _: Balrlwin v. Doe and al., 36 l\Iaine R., 
-19-1; Patten v. Kelley and al., 38 l\faine R., 215. 

The debtor in this case disclosed that he had in his pos
session and under his control eighty-five cents in money; 
and also that his wife harl a gold watch which was given to 
her by himself before marriage, in 184-!, and while they were 
residing in the state of N cw York. 

By the common law all the personal property which the 
wife possesses at the time of the marriage passes to the hus
band, and becomes his own instantly; and, therefore, may be 
disposed of by him cul libitnm, and is liable for his debts. 
Tho marriage is an absolute gift to the husband of all her 
personal chattels in possession, and a qualified gift of all her 
choses in action, depending for its effect upon his reducing 
them into possession or recovering them at law. Coke. Lit., 
351, a 2 Black. Com., 433; Commonwealth v. Manley and al., 
12 Pick., 173; Chase and al. v. Palmer and al., 25 Maine, 331; 
Blanchard v. Blood, Barbour, 352. This last caso was cited 
and read at the hearing without objection, and is directly to 
the point that by the laws of New York the watch in contro
Yersy was tho property of the husband. 

Such was the law of this state prior to the statute of 18-1-±, 
chap. 117, by which, and the subsequent :statutes upon the 
same subject, the right of the wife to her property, unless 
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derived from her husband in fraud of his creditors, has been 
secured to her. ·we think, under tho circumstances of this 
case, we may properly presume the laws of Now York to be 
similar to ours as they existed by tho common law, the con
trary not having been· shown. Logg v. Logg, 8 Mass., 99; 
Law Register, 5 vol., p. 321. 

Upon the principles established by tho foregoing authori
ties, there was disclosed by the debtor oighty--five cents as 
belonging to him, and a watch as belonging to Li8 wife, which 
became legally his by virtue of his marriage, and subject to 
seizure for the payment of his debts, unless tho same can be 
regarded as exempt from attaclnnent, as a part of the wear
ing apparel of his wife. That watches, as well as jewelry, 
are sometimes worn as ornc:unents to decorate the person, is 
undoubtedly true; but we know of no authority by which a 
watch is exempted from attachment, ,vhether used by tho 
husband or tho ,Yife. Trinkets and jewel8 given to a wife 
before marriage bocomes the husband's again by the mar
riage, and are liable for his <louts if his personal estate is not 
sufficient. Com. Dig., 2 vol.; Baron Ferne, E. 3. 

A gold watch is paraphernalia, and may be subjected by 
the administration to the payment of the dobts of the cshtte 
of the deceasedhu8band. Howard v. :M:anifoe, 6 Pike, (Ark.) 
668. 

As the husband m:xy dispose of his wife's paraphernalia 
during his lifetime, so they will be liable for his debts. 1 
Brights, Husb. and Wife, 288; 1 Torn. L. D., Baron v. Tuttle, 
IV. 8; 2 Black. Com., 435. 

Tho case shows that the R. S., chap. 148, p. 29, was not 
complied with in relation to the small sum of money and tho 
watch disclosed, and that the debtor did not deliver the same 
to the officer, who seasonably demanded them, on an alias 
execution issued upon the same judgment. By his neglects 
in these particulars, the penalty of his bond has become for
feited, and the plaintiff is entitled to recover; but as the pre
;:;cribed oath was taken prior to a breach of the conditions of 
the bond, he will be entitled only to the actual damages sus-
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tained. Yide S. of 1848, chap. 85; Bray v. Kelley and al., 38 
Maine, 595. 

• 'l'he plaintiff claims to recover not only for the value of 
the money and tho watch, but also for certain furniture which 
was given to the debtor's ,Yife by her father about two 
months after her marriage, in 1844. It appears, to have been 
given upon such conditions as clearly show the intention of 
her father, not to convoy to her any such title as to subject 
the same to the control of the husband, or to the payment of 
his debts; and tho bill of sale transferring tho same to her 
upon condition, (tho principal consideration of which is love 
and affection for the daughter,) seems to have been executed 
shortly after the marriage, and not to have been delivered 

.. until 1848, when tho debtor and his wife had removed to this 
state. From the f;._1,cts which appear in the case, it is evident 
that he did not before the delivery of the bill of sale, intend 
to transfer his property in tho furniture, so that he could not 
reclaim it, in certain contingencies at his pleasure, else why 
did he retain tho bill of sale. We think that the conveyance, 
although upon condition, did not take effect until the delivery 
of the bill of sale, and the delivery being in this state, and 
not until long after the statute of 18±4, the husband acquired 
no property in the furniture so conveyed. 

The result is that· tho defondant must be defaulted, and 
damages arc to be assessed for the amount of money dis
closed, and for the value of the watch, with interest from the 
term of the demand. 

Defendants defaulted. 

CUTTING, J., concurred in the default, but not in the amount 
of damages, which should be only nominal. 
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CYRUS Cm.nrnNGS, .Ad,11'r. versus ELIPHALET WEBSTER. 

A party will be concluded from dr•11ying his own acts or udmissions, which 
were expressly designed t.o influence the conduct of another, and did so 
influence it, and when such denial will operate to the injury of the lat.
ter, if the injm-ed party, in t.he exercise of common and ordillflry judg
ment and discretion, relies 11 pon such acts. 

But a purty will not be estopperl by formal stl1tements and admissions unim
portant, and by which no nn•, ii deceived, and when the facts ure within 
his own knowledge. 

The by-laws of a corporati,,n, 11,ade in pursuance of their clmrter, are 
equally binding on all r.h1• rilflrnb3rs and others ucquuintcd with their 
method of business, as any P" bl ic law of the state. 

Trover for the cortver~ion of a policy of insurance, and 
comes before the conrt ,q,on exceptions to the instructions 
of RrcE, J., and upon rnotiou to set aside the verdict for plain
tiff, as against the evidence in the case, and for a new trial. 

The plaintiff's intestate, hr,.ving been insured in the Hamil
ton Mutual Insurance Uornpttny for the term of one year, 
upon his stock and took in Portland, at the expiration of 
that time made application for the renewal of his policy, 
through the defendant, who ,vas an agent of that company, 
and to whom a new poliey was sent, dated January second, 
A. D. 1854. 

To the first policy wa;o attached the company's by-laws, 
referred to and adopted n .. ~ a part of the same, and containing 
among other declarations this: "All policies not settled for 
within thirty days from the date thereof, shall thereby be
come void." 

Early in January, 1854, David Boyd, brother of the plain
tiff's intestate, duly authorized, called upon the defendant, 
offered to take the poliey and pay the premium. The defend
ant said the policy had eome, and that it was all right, but 
that having changed hiE co8,t, it was not then with him; that 
he would get it and hand it to him. Eight or ten clays after, 
defendant told Boyd he had the policy with him then, to 
which Boyd replied, "H it makes no difference, I should 
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rather my brother would take it, as it is his bminess alto
gether." Defendant said, "very well." The property iusnr
ell, was lost by fire on tho second day of February, 1854, and 
1,11 the next morning Boyd callerl upon the rlefendant for 
rho policy, who then said that it did not belong to his broth-
1:r, as thirty days had expired, and tho premium had not been 
pai1l. 

'I'he presiding judge instructed the jury that if the defend
ant lmd undertaken to procure insurance for the plaintiff8 
intestate, as alleged in the writ, and on inquiry by the intes
tate, or his agent, lrnd aflirmcd that ho had effected :-mch 
ia-mrance, and such affirmation was relied upon by srti1l i11k0 -

tate, he, defendant, w,ts bound by such affirmation an,l ,ms 
,•,.,topped to deny the truth thereof'; and the plaintiff, al'tcr 
au offer to comply with the term,.; of tho contract, on his 
p,nt, and on demand of tho policy and a refusal to deliver 
t!te ::mme by the defendant, would be authorized to institute 
;m,l maintain this action. Other instructions were given 
,\"l1ich do not become material. 

Fessenden & Butler, counsel for defendant, relied upon 
the conditions of tho contract, and that as the old policy 
contained the samo provisions as the one alleged to havo 
l ,een converted, the plaintiff had express notice of the comli
tions on which depended the validity of his insurance. 

Shepley & Dana, counsol for plaintiff. 

The first instruction is folly supported by the authorities 
l Greenl. Ev., sec. 208; 1 Phillips on Ins., 24; Kolme v. 
Im,. Co. of No. A., 1 Wash. C. C. R, 93 Ang. on F. and L. 
Ins., chap. 3, sec. 31 ; 1 Arn. on Ins., p. 139, sec. 70. To 
the point that it was not necessary that the note should have 
been given or promium paid. Loring v. Proctor, 26 Maino 
R, 18; Blanchard v. '\Yaite, 28 Maine R, 51. 

CuTTIXG J. This is an action of trovor for the conversion 
of a policy of insurance. Under the instructions of the pre
siding Judge a verdict was rendered for the plaintiff, and the 
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case comes before us on exceptions and a motion to set aside 
tho verdict as being against Ia,v and evidence. 

The first instruction, to which exception is taken, was 
based upon the opinion of Lord Mansfield, in the case of 
Harding v. Ccirter, ( cited by Park on Ins., p. -1,) who held, 
" that where two brokers, instructed to effect insurance, 
wrote in reply that they had got two policies effected, which 
,ms faJse ; in an action of trover against them by the assured 
for tho two policies, they were estopped to deny tho exis
tence of the policies ; and said ho should consider them as 
the actual insurers." The doctrine enunciated in that case 
in 1781 has since been incorporated into most of the elemen
tary treatises on insurance, and recognized as sound law by 
many eminent jurists. It is the general rule of estoppel in 
pais, "that a party will be concluded from denying his mm 

acts or admissions, which wore expressly' de,,ignod to influ
ence the conduct of another, and did so influence it, arn1 
when such denial will operate to tho injury of another." 
The TVelland Canal Company v. Hathaway, 8 ·wend., 483. 
Clwpman v. Searle, 3 Pick., 38, and 2 Smith's Lead. Ca., 4G0, 
·whore the learned author remarks, that "courts, perceiving 
how essential it is to the quick and easy transaction of lnrni
ncss, that one man should be able to put faith in the conduct 
and representations of his fellow, have inclined to hold t:1uch 
conduct and such representations binding in c1sos whore a 
mischief or injustice would be caused by treating their effect 
as revocable. .A.t tho same time, they have been unwilling to 
allow men to be entrapped by formal statements and admis
sions, which were perhaps looked upon as unimportant when 
made, and by which no one ever was deceived or induced to 
alter his position. Such estoppels are still, as formerly, con
sidered odious." 

Since the rule given to tho jury upon this point does not 
vary essentially from the foregoing authorities, it becomes 
necessary to examine the evidence under the motion, and 
ascertain, whether it be sufficient to sustain tho verdict. 
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It appears that during the year 1853, the plaintiff's intes
tate had been insured by policy "No. 7830," to which wore 
attached the company's charter and by-laws referred to in, 
and made by adoption a part of the same. By force of that 
policy the intestate was admitted a member of the company, 
and as such was entitled to all the rights and privileges apper
taining to such relation. It may ho presumed, therefore, 
that ho was well acquainted with tho by-laws and understood 
their binding force and validity. 

Article seventh of the by-laws provides, that " No insur
ance shall take effect until the application has been approved 
by the president, or two of the directors, and till the terms 
of insurance fixed by the directors have been accepted by 
the applicant and the cash premium been paid ; and all poli
cies not settled for within thirty days from the date thereof 
shall thereby become void." And by article ninth, tkt 
"Each person shall pay, upon the execution of his policy 
and before its delivery, tho premium thereon." And further, 
by Article thirteenth, that " No insurance agent or broker 
f Jrwarding applications to this office, is authorized to bind 
the company in any case whatever." 

The policy now in controversy was a renewal of a preYi
ous one, and was in the possession of tho defendant at tho 
several interviews bohrnen him and David Boyd, brother of 
tho intestate and a witness called by the plaintiff. At the first 
conversation, he, Boyd, asked tho defendant " if that insur
ance on his brother's stock and tools was all right. He said 
it was all right, except taking the policy and paying the pre
mium." Subsequently, at a second conversation, the defend
ant offered tho policy, when the witaess said " if it didn't 
make any difference, he would rather his brother would take 
the policy, as it was his business," and the defendant said 
"very well." This is the substance of all the conversation 
which took place between the witness and the defendant pre
vious to the fire, and on which tho plaintiff relies to sustain 
his action, and to bring it within the principle of the deci,don 
in Harding v. Carter. That the witness was the agent of the 
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vlaintiff's intestate, and subsequent to tho fire tendered tho 
amount of tho premium and donrnm1ocl the polic,r may ho ad
mittell; about which there seems to have been no controver
"'Y· Then the question as to the defondant's conversion 
<lopends entirely on the force ancl effoct to be given unuer 
tho circumt'ltancos to the defendant's reply, "very well." The 
question may here be asked, if tho plaintiff's intestate was 
'· outrappe<l," ( to use tho language already quoted.) "\Vas it 
not by a formal statement, which was looked upon as unim
portant at tho time it was made and by which 110 one was 
uver deceived? It may be a,;sumed as a general rule that 
tho agent possesses the knowledge of his principal in rela
tion to the subject matter of his agency. And we have soon 
that tho plaintiff must have known all tho terms and condi
tions upon which during tho previous year ho had been ad
mitted and continued to be a member of tho company. Or 
in the language of tho court in Ecirrett v. l'he Union ]Jfotnal 
P. Ins. Co., 7,Cush., 181, "If tho assured accepted the poli
cy, without looking at it, or knowing what it ""as, ho would 
c;eom himself to be liable to the charge of culpable negli
gence made against the clofem1ant." 

By the by-laws of tho company the policy romainCll theirs, 
and could not effoctually be delivered until the advance pre
mium hacl been paid, and the agent had no authority to hind 
the company by any promise of delay. Before the ton(ler 
a]l(l demand wore made the thirty days had olapRed from tho 
<late of the policy, and by article seven the samo had "there
by become wholly void.''. 

The judge charged tho jury that " if defendant had affirm
ed that he had effected such insurance, that tho intestate was 
insured, and such allirmation was relied on by said intestate, 
the said defendant was hound by such affirmation and was 
ostoppod to deny tho truth thereof:" It would :perhaps have 
1Jeen better and convoyed a clearer idea to the jury if tho 
Judge had explained to them some of the olomonts which in 
a legal sense constitute a man's relicince. 'l'ho charge was 
broad enough to embrace ignorance of the law and gross 
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stupidity on the part of the intestate in placing any confi
dence in the defendant's declarations so as to be injureJ 
thereby. But without doubt the Judge intended that the 
jury should understand by the term "affirmation relied on'' 
the due exercise on the part of the intestate of common and 
ordinary judgment and discretion founded on his previous 
knowledge of the charter and by-laws of the company and 
their legal mode of transacting business. But it would seem 
that such considerations had no effect in influencing the jury, 
although the documents were placed before them. 

The principles involved in this case are similar to those 
in Hodgdon v. Oltase, 33 Maine R, 169, where the plaintiff 
delayed a suit to recover his account until after it was barred 
hy the statute of limitations, upon the express verbal prom
ise of the defendant that ho would waive such defence, 
·which on trial ho violated, and the plaintiff, in consequence 
of relying on defendant's affirmation, lost not only his claim 
but was obliged to pay costs. 'l'here this court held that 
such a promise was not binding by the law;; of the State, 
and if the plaintiff was too confiding and thereby sustained 
damage, it was through his own fault in placing more confi
dence in the declarations of his debtor than in the statute. 

So here the by-laws of the company, made in pursuance of 
their charter, are equally as binding on all their members 
and others acquainted with their method of business as any 
public law of the State. A.nd if all the facts which were 
laid before the jury were embodied in a declaration, on de
murrer, the court must have come to tho same result as 
in the case last cited. Therefore the jury were not author
ized from the evidence to find that the phtintiff's intestate 
could have relied on, or was deceived by, any such affirma
tion, for in tho exercise of common prudence he ought to 
have known, as a recent member of the company, that, if 
such a construction could be placed on the defendant's lan
guage, the company's by-laws had estopped him from resort
ing to it as an excuse for his own negligence. The whole 
testimony presents nothing less than a gross case of neglect 
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in keeping the property insured until after its unanticipated 
destruction, and then by interested parol testimony to make 
some one responsible out of the family. W o gay interested 
testimony, because it appcmrs that, in answer to the 25th in
terrogatory in the application of the previous year, the same 
property was under incumbranco to Drwid Boyd, and " in 
case of loss, amount due was to be paid to him." But we 
have assumed that the witness has testified truly, notwith
standing the defendant, ( as diselosecl by tho depositions of 
Sanger and Philips, introdueed by the plaintiff,) on oath, has 
denied that ho over gave credit. 

Other questions aritie as to the subsequent rulings and the 
effect to be given to the record of a former suit on tho pol
iey against the company, whieh at this time become immate
rial. W o are satisfied that the evidence upon the point al
ready considered is not sufficient to sustain the verdict, 
which consequently rnust be set aside and a new trial granted. 

STATE versns THE lNIIABITATS OF FREEPORT. 

The legislature may authorize the construction of a bridge across navigable 
or tide-waters, though the navigation may therohy be injured; but any 
excess or irregularity in the exercise of such authority, by which naviga
tion becomes obstructed, becomes pro tanto a nuisance. 

A bridg;i across a navignble river nrny not necessarily be an obstruction to 
n:tvigtttion, and if it can reasonably b;i so constructed as not to interfere 
with n:1vigation it should be so done. 'rhe power conferred must be so 
exercised that no more injury may be done to the rights of others than is 
necessary to accomplish the purpose for which it is granted. 

An act of the legislature should not be construed as authorizing any unnec
essary infringement of existing privileges and rights. 

This case is upon an indictment for a nuisance, and a ver
dict of guilty, was by consent rendered pro forma; and the 
whole evidence is reported by GOODENOW, J., and the full 
court are to render sur,h judgment as the right:o of the par-
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ties m\1y require, having power to draw such inferences as a 
jury should. 

The evidence material to the points decided is fully stated 
in the opinion. 

Howard & Strout, counsel for defendants. 
The main point- in defence is, that the legislature authorized 

the county commissioners to lay out a road across Cousin:S' 
river and its branches; and also authorized them to fix the 
kind and width of any draw in the bridge over Cousins' riv
er, necessary to accommodate navigation. Special laws of 
1832, chap. 251. By that act, the legislature evidently con
templated a draw in the bridge over Cousins' river, and not 
in the bridge over the east branch. But the act does not 
require the commissioners to appoint a draw to be made at 
all. The act submits that matter to their determination. 
They are to judge what is necessary. The commissioners 
have determined that matter. 

The bridges are of the required width. There is a draw 
in the bridge over Cousins' river. The commissioners do 
not direct any to be made in the bridge over the east branch. 
That adjudication is conclusive, because the commissioners 
had the authority to determine, and have determined that 
question. 

It may be said the legislature could not grant such au
thority. 

·we answer that the state has the right to authorize the 
building of a bridge across navigable tide waters. Spring v. 
Russell, 7 l\Iaine R., 274; Cottrill v. Myrick, 12 ~1aine R., 
222; Moore v. Veazie, 31 Maine R., 360; l\Ioore v. Veazie, 
32 Maine R., 343. 

" The legislature may authorize the construction of a 
bridge across navigable or tide waters, although the Naviga
tion may thereby be impaired or injured." Rogers v. Ken. 
and Port. R. R. Co., 35 Maine R., 323; Parker v. Outler Mill 
Dam Co., 20 Maine R., 353; State v. Anthoine (Maine), not 
yet reported. 

Navigable streams belong to the public, and are subject to 
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t:ie co11trol of tho sovereign power. David::;on v. Boston alH1 
Maine R. IL 3 Cush., lOG, directly in point. ~,eo remarks of 
C. ,J. 'l'aney, in Pennsylvania v. Wheeling· briLlge, 13 How
ard, 581. Carter v. l\Iurcot, 4 Bnrrow, 21GJ Comyn's Di,c;est, 
Kavigation, A. & B. Halo1 De Jure l\faris, chap. 4, cited in 
Cowens' Report;:, Yol. G, p. 543, n.; Hooker Y. Cmnming,·s, 
20 J olms., 101; Carr v. Charlestown, 1 Pick., 185. 

It follows that while navigable rivers belong to tho pulJ
lic, they must be subject to the control of the legislature as 
the sovereign power, for public purposes. In this case the 
alleged ol,struction is one designecl by the legislature for tho 
greater accommodation of the public, aml is in fact only an 
appropriation by the public of a public right tu a certain ex
tent, to another public use. The fact that tho last public use 
has impaired the former use, w,1s a matter proper for tho 
consideration of tho legislature, but cannot now affect their 
determination. 

Appleton, Attorney General, for the State. 

DAVIS J. By a special act of the legislature, approvecl 
l\Iarch 3, 1832., the county commissioner,; of the county of 
Cnmb01:land were authori2ecl to lay out a county road from 
Freeport to North Yarmouth, over Cousins' river or its 
branches, and tho tide waters of the same; and to fix the 
kind ancl width of any draw in the briclge over said river, 
necessary to accommodate the navigation thereof." In De
cember of the same year the commissioners locatecl the road 
over both branches of the river, a short distance above their 
confluence ; and they ordered that " tho bridge over Cousins' 
river be built with a suitable and convenient draw, which 
shall admit of the passage of vessels up and down said river 
of the- width of twenty-two feet." 

Both branches were sometimes called " Cousins' river;" 
and as the eastern branch is larger than the other, it is ar
gued that the commissioners referred to this as the one over 
which the draw-bridge should be built. But their language 
admits of no such construction. Their location fixes the 
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width of tho bridge over " the east branch of Cousins' riv
er," but it requirei'\ no draw; and to prevent the possibility 
of mistake they designate it as the branch " which is the line 
between the towns of Freeport and North Yarmouth." And 
their location and adjudication are conclusive that in the 
bridge over this branch a draw is not "necessary to accom
modate the navigation thereof." 

By virtue of the authority thus conferred, the inhabitants 
of Freeport constructed a bridge over this branch of Cousins' 
river. This bridge was built on piles; and the evidence 
shows that it did not obstruct the navigation of the river 
with gondolas and boats. The farmers residing above the 
bridge were still accustomed to use the river as a highway 
for carrying down their wood, hay, &c., and bringing back 
their supplies, and sea-dressing. This bridge remained for 
about fourteen years. 

In 1816 a new bridge was built-not upon piles, as be
fore-but of stone, covering the channel by a single arch. 
This arch rests upon a foundation extending entirely across 
the bed of the river, blocking up the current, and rendering 
the navigation of tho river impossible for any useful pur
pose. This bridge tho grand jury have presented as a nui
sance; and upon the evidence reported a verdict of "guilty" 
has been returned, by consent, subject to the opinion of the 
court. 

Navigable rivers are common highways, in which the pub
lic have the same interest that they have in other highways. 
The unauthorized erection of a bridge over a public naviga
ble river, which obstructs the navigation, is an offence at 
common law,-on the same principle upon which the erect
ing of gates across a public road has been held to be a nui
sance. James v. Hayward, Cro. Car., 184; Rex. v. Cross, 
3 Camp., 224. 

But navigable rivers, though they belong to the public, 
are subject to the control of the sovereign power.• Davidson 
v. Boston and Maine R. R., 3 Cush., 106. And the doctrine is 
too well settled to need any further discussion, that the legis-

14 
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lature may authorize the construction of a bridge across nav
igable or tide waters, though the naYigation may thcroby be 
injured. Rogers v. Kennebec and Portland R. R., 35 
Maine R., 325; Commonwealth v. New Bedford Bridge, 2 
Gray, 339. 

The act of the Legislature of 1832, chap. 251, authorized 
the construction of a bridge across the east branch of Cous
ins' river. Did it authorize the construction of such a bridge 
as was made in 1846? For, though the inhabitants of Free
port were empowered to make a bridge, according to the 
location of the county commissioners, "any excess or irreg
ularity in the exercise of such a power, by which navigation 
becomes obstructed, becomes, pro tanto, a nuisance." Ren
wick v. Morris, 3 Hill, 621 ; 7 Hill, 57 5. 

A bridge across a navigable river may not, necessarily, be 
an obstruction to navigation. "I can very ·well conceive," 
says C. J. Campbell, "that a bridge may be so built in a nav
igable river, as to be no obstruction." And if so built, it is 
not a nuisance. Regina v. Betts, 22 Eng. Law and Eq. R., 
240. It follows, that if it can reasonably be so constructed 
as not to interfere with navigation, it should be so construct
ed. The power conferred must be so exercised as not to 
injure the rights of others more than is necessary in order 
to accomplish the purpose for which it is granted. And an 
act of the Legislature should not be construed as author
izing any imnecessary infringement of existing privileges 
and rights. 

The general principles applicable to this class of cases are 
well stated by Shaw, C. J., in the case of Newburyport 
Turnpike v. Eastern R. R., 23 Pick., 326. " We are to pre
sume that in granting, limiting and modifying the powers 
and rights of highways, &c., the legislature had in view that 
common public good which is the object of them all. In all 
cases, therefore, where some interference is unavoidable, and 
legislative 'provisions have been made with reference to such 
interference, such construction ought to be put upon them, 
if possible, that the powers and privileges of each shall be 1w 
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farther limited or restrained than may be reasonably neces
sary to enable the other to accomplish the public purpose for 
which it was established. Such must be presumed to have 
been the intention of the legislature." 

Was it reasonably necessary, in making a bridge across the 
east branch of Cousins' river, so to construct it as to ob
struct the navigation of that river with gondolas and boats? 
Both parties, in presenting the evidence, seem to have over
looked this question. But the case shows that the bridge 
which wa,; first made, being on piles, did not interfere with 
the accustomed use of the river ; and there is no evidence 
that this bridge, which was used for about fourteen years, 
was not safe and convenient for the public travel; or that it 
did not answer all the purposes for which the legislature au
thorized a bridge to be made. The river was a public high
way, and the jury might well have concluded that there was 
no necessity so to construct the bridge over it as to impair 
or destroy the use of it for the purposes of navigation. 
Judgment must, therefore, Le rendered according to the 
verdict. 

BENJAMIN C. CmrnINGS versus BENJAMIN J. HERRICK. 

A suit having been brought against several upon a note of hand, as joint 
endorsers, and the writ, by leave of court, having been amended by strik
ing out the names of all the defendants but one; in an action against 
another of these, as a several endorser; the amended writ, if admissible, 
taken in connection with the notes and the endorsements thereon, and 
the testimony in this case, will not authorize a jury to find the fact of 
a joint endorsement. 

Notarial protests relied on by the plaintiff and testified to by the notary as 
genuine, corresponding with his notarial record, and descriptive of the 
notes in suit, are sufficient evidence to charge the endorser upon such 
notes ; and the production by the defendant of other and like notices 
can have no tendency to invalidate those relied upon or to show the want 
of legal notice. 
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REPORTED by GOODENOW, J. 
Assumpsit upon six promissory notes, tho history of which 

fully appears in the opinion of the court. 

Wm. G. Chadbourn, counsel for plaintiff. 

F. 0. J. Smith, counsel for defendant. 

MAY, J. In this case a verdict was rendered for the plain
tiff, subject to tho opinion of the full court upon the single 
question of the admissibility and effect of certain evidence 
offered in defence at the trial, which was excluded by the 
presiding judge. By the agreement of tho parties as recited 
in tho conclu8ion of the report, if the rejected evidence was 
admissible, and would have been a defence to the suit, tho 

. verdict is to be set asiclo and a new trial granted; otherwise 
judgment is to be entered on the verdict. 

1. It appears from the testimony of E. L. Cummings that 
he brought, as attorney to the plaintiff, two suits upon the 
six notes now declared on, in which all the persons whose 
names appear upon the back of said notes were sued as joint 
endorsers; one of which suits was discontinued, and in the 
other the writ, by leave of court, was amended by striking 
out the names of all the defendants but one, against whom, 
as a several endorser, the action aforesaid proceeded. The 
counsel in defence proposed sending this amended writ to 
tho jury in connection with the testimony of E. L. Cum
mings, for tho purpose of establishing tho fact that the de
fendant was only one of several joint endorsers of the notes 
in suit, and that the plaintiff in receiving said notes under
stood and treated the defendant as a joint endorser with the 
other persons whose names were upon the back thereof. If 
such amended writ was admissible, we aro clearly of opinion 
that it was insufficient, when taken in connection with the 
notes and the endorsements thereon, and the testimony of 
said Cummings, to authorize the jury to find the fact of a 
joint endorsement, as was contended in defence. Tho first 
ondorsee is tho payee in all the notes, and his endorsement 
was necessary to negotiate them, and in tho absence of con-



CGJ\IBERLAND, 1857. 205 

Cummings v. Herrick. 

, trolling proof the law presumes that he placed his signature 
upon tho notes for that purpose; and that the other persons 
whose names are thereon were subsequent endorsers in tho 
order in which their names stand. The fact that the plaintiff, 
by his attorney, sued them all jointly, may more properly be 
regarded as a mistake of tho plaintiff in regard to the law of 
his remedy, than an admission, understandingly made, that 
the contract of endorsement was joint. At any rate, in our 
judgment such fact has not sufficient weight to overcome the 
natural presumptions of law arising upon tho face of tho 
notes and the manner of the endorsement. 

2. It appears from the report of the case that the plainti-ff 
introduced and read the notes declared on with the notary's 
certificates of notices and protests exactly corresponding 
with each of the six notes in suit. The admission of these 
protests was objected to, without further proof of the au. 
thenticity of the certificates and protests, and of the identity 
of the notes described therein. The objection was over
ruled by the presiding judge, and they were admitted. The 
defendant, having subsequently proved by the testimony of 
:Mr. Ilsley, tho notary, the authenticity of the protests, if 
not the identity of tho notes, no question is now raised upon 
the report of the case in relation to the propriety of their 
admission. 

In the progress of the trial it next appears that the de~ 
fendant exhibited eight original notices issued by said Ilsley 
to him, corresponding in date and amount with five of the 
six notes declared on; but Ilsley testifies that his record 
shows that he protested other notes of the same date and 
amount with each and all the notes in suit, and that he was 
unable to identify the particular notice which was issued by 
him upon each of said notes. The protests relied on by the 
plaintiff are testified to by Mr. Ilsley as genuine, and they 
appear to correspond with his notarial record; and upon ex
amination, are found to be exactly descriptive of the notes 
in suit. Under such circumstances it is not perceived how 
other notices, precisely like those produced by the plaintiff, 
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can have any tornlency to invalidate the protests relied on, , 
or to show that the defendant had not the legal notice neces
sary to charge him as endorser upon the notes described iu 
the plaintiff's writ. 

Judgment on tlie verdict. 

CHARLES RICHARDSON, in Equity, versus WILLIAM WOOD

BURY, Ex-ecutor. 

An executor, who is empowered by the will to sell the real estate of the 
testator, and distribute the proceeds thereof to lPgatees, is therchy 
invested with the title to such estate hy necessary implication. 

But the executor of such a will doc~ not thereby derive any title to real 
estate held by the testator in trust. 

A general devise of all the testator's real estate, will include estate held in 
trust, unless it clearly appears in the will that j,uch was not the testa
tor's intention. 

Lands held in trust, unless generally or specifically doYiscd by the testator, 
descend to his heirs. 

From the limited equity powers of this court, a deed absolute and uncon
ditional in its terms, cannot be regarded as a mortgage, although in 
fact made to secure tho payment of a loan. 

When the grantor in a deed absolute in its terms makes the conveyance to 
secure a debt due from him to the grantee, a resulting trust arises by im
plication of law. And if when the debt becomes due, or within areas
onable time thereafter, the amount is paid or tendereu in payment, the 
grantee may be compelled to reconvey. 

Or if before the debt becomes due the grantee sells the est,ito for more than 
the sum due him, the exce&9 may be recovered in assumpsit. 

But when the time specified for the payment of the whole debt secured by 
the conveyance has expired, or a reasonable time, where no specific time 
is named, the estate becomes absolute in the grantee, discharged of the 
trust. 

Bill in equity for the redemption of a mortgage, in which 
it is alleged that on the second day of May, A. D., 1855, one 
Thomas Warren, of said Portland, was seized and possessed 
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of certain real estate, situated in said city of Portland, and 
conveyed the same to one Jonathan Tucker, then of said 
Portland, and since deceased; that said conveyance, though 
absolute in form, was in reality made to secure to the said 
'l'ucker the payment of certain demands held by the said 
Tucker against the said Warren; that the said Tucker never 
took actual possession of the said premises, but permitted 
the said-warren to retain possession, and to receive the rents 
and profits thereof, and that he, the said Warren, has thus 
been in possession of said premises, and received the rents 
and profits thereof from the time of said conveyance to said 
Tucker, to the time of his conveyance of the same to the 
plaintiff; that the said Tucker, afterwards being summoned 
as Trustee of the said Thomas Warren and William W. 
Woodbury, made his disclosure, in writing, in said action, 
and therein admitted and stated that the said property was 
conveyed to him by said Warr en, as security for said inde bt
edness as aforesaid. 

And your orator further alleges, that said Tucker, on the 
thirty-first day of July, 1856, died, having before that time, 
to wit: On the third clay of May, A. D., 18i9, made and exe
cuted his last will and testament. And also having, on the 
eighteenth day of May, A. D., 1855, made and executed a 
codicil annexed to said will and testament ; that the said 
Tucker, by the first clause in the said codicil annexed to 
said last will and testament, discharged and relinquished all 
such indebtedness secured by said conveyance as aforesaid, 
whereby said property became and was freed from all incum
brance, by reason of said indebtedness .to said Tucker. 

And the defendant answering, wholly denies that, by the 
first clause of said codicil, or by the whole or any part there
of, the said Tucker discharged or relinquished all, or any 
portion of the indebtedness by the demands secured or paid 
by the conveyance aforesaid, except as is hereinafter stated, 
or that all, or any portion of the real estate and property, 
conveyed thereby, became freed or discharged from all or 
any portion of the supposed incumbrance thereon, arising 
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from the demand paiu or secured by such conveyance, as 
aforesaid, and tho indebtedness thereon to said Tucker, and 
to his estate; and avers and alleges that the same has been 
ever since, and now is, hold as security for such indebted
ness, or in payment thereof, and to be held and disposed of 
by this defendant, as executor as aforesaid, according to the 
will and codicil of tho said Tucker, and the provisions there
of, and under the laws of the state. 

Fessenden & Butler, and Shepley & Dana, solicitors for 
complainant. 

Howard & Strout, and W. Goodenow, solicitors for re
spondent. 

DAVIS, J. On the third day of May, 18-!9, Jonathan 
Tucker made his will, in which he bequeathed the sum of 
four thousand_ five hundred dollars to Thomas '\Varron, " out 
of the money he might be owing at the time of his (Tuck
er's) decease." He also made said Warren one of his resid
uary legatees, to whom, after making a large number of spe
cific bequests, he devised "all the rest and residue of his 
estate." And he appointed Wrtliam Woodbury, the defend
ant, executor of said will. Warren, at this time, was indebt
ed to Tucker to the amount of about $5,600. 

The indebtment of Warren to Tucker ,vas afterwards 
increased to about $16,000. To secure a part of this, being 
two notes on which was due about $5,500, on the second day 
of :i\fay, 1855, he gave to Tucker a mortgage deed of certain 
real estate in Portland. And on the same day he gave 
Tucker a warranty deed of certain other real estate, tho 
consideration nanied in the deed being five thousand dollars. 
This deed, though absolute in form, appears, by a disclosure 
in writing subsequently made by said Tucker, to have been 
given and received, '' as security" for the balance due from 
Warren, besides tho two notes secnroc1 by the mortgage. 

On the 18th day of May, 1855, Tucker made a codicil to 
his will, in which ho directed tho sum of four thousand five 
hundred dollars bequeathed to Thomas Warren to be paid to 
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him "without reference to any unadjusted claim against 
him; " and by this codicil he " discharged and relinquished 
all such unadjusted claim" he might have against said War
ren, at the time of his (Tucker's) decease. 

He also, in this codicil, directed his executor "to sell all 
his real estate not specifically devised," and distribute the 
proceeds thereof to the residuary legatees named in the 
will. 

Tucker died on the thirty-first day of July, 1856; and the 
defendant accepted the trust to which he was appointed, as 
executor of his last will and testament. 

Thomas Warren, after the decease of Tucker, claimed that 
the real estate conveyed by him to Tucker by his warranty 
deed of May 2d, 1855, was held by said Tucker only "as se
curity" for his (Warren's) indebtment to him; that the whole 
of that inclobtment was " discharged ancl relinquished " by 
said Tucker, by tho codicil to his will; and that said estate 
should be reconveyed to him. On tho 7th day of October, 
1856, he conveyed his interest therein to the plaintiff, who 
prays this court to decree, " that the said conveyance from 
vVarren to Tucker was a mortgage; that tho debt secured 
thereby has boon fully released and discharged ; and that 
said "\Voodbury, as executor, release and convey all title, 
interest, and claim in and to the premises, to him." 

Assuming that Tucker, at the time of his decease, helcl 
the title to this estate in trust; and that he, in his will, dis
charged the debt which it was intended to secure ; can this 
bill in equity, for the release of the title be sustained 
against the executor ? 

A general devise of all the testator's real estate, will in
clude estate held in trust, unless it clearly appears elsewhere 
in the will that such was not tho testator's intention. Jackson 
v. Delancey, 13 Johns. R., 537; 1 Jarman on Wills, G38. 
Tucker devised " all the rest and residue of his estate " to 
certain persons named in his will. By this devise, the resid
uary lcg;atees might have taken the estate in controversy, 
charged with whatever trust was attached to it in the hands 
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of Tucker. But by the codicil, tho testator so far re-voked 
his will that these legatees were to take, not the estate itself, 
but the procoe<ls of it, when it should be sold Ly the exec
utor. It is very clear, therefore, that the title to tho estate 
did not pass to the residuary legateeB. 

By the codicil, the executor wm, authorized "to sell all 
tho real estate," " to make good and sufficient deeds there
of," and "to distriLute the proceeds thereof to the residuary 
legateeR." This vested the title to such estate in the exec
utor, by necessary implication. Deering v . .A.dams, 37 Maine 
R, 264. But it vested no title in the executor except to 
that estate the proceeds of which the testator designed to 
have distriLuted to his legatees. It could not have been his 
intention to direct the sale and distribution of any estate 
held in trust. 'l'he title of tho executor, being only implied 
from, and necessarily limited by, his authority to sell, if this 
estate was held in trust, he has no interest in it which he 
can release. If Tucker held any estate in trust, at the time 
of his decease, the title descended to his heirs, and they 
only can release it. 

Tho present controyorsy appears to be an amicable one, 
both parties alike desiring a judicial detenpination of their 
rights. And we have been requested, if the bill cannot be 
sustained against the executor, to make such a disposition of 
it that an amendment may be allowed, and the proper parties 
be summoned to answer. '\Ve therefore proceed to consider 
the other questions that ha~o- been presented. 

'fhe plaintiff alleges in his bill, and the defendant admits 
in his answer, that the deed given by Warren, though abso
lute and unconditional, was intended only as security for his 
indebtment to Tucker; and the plaintiff prays that said con
veyance may be decreed to be a mortgage. 'fhe power of 
this court in regard to mortgages is limited to " suits for 
the redemption or foreclosure of mortgaged estates." R. 
S., chap. 9G, sec. 10. It is believed that this has always 
been understood to apply to those conveyances only which 
are legal mortgages. No power is conferred by statute, 
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and we think nono has ever been exercised, over merely 
equitable mortgages. ·whenever application has boen made 
for relief by parties not within the express terms of tho 
statute, for tho redemption of estates actually mortgaged, 
unless it could be granted on the ground of trust, or fraud, 
it has always been denied, on account of "the limited equity 
powers of the court." Gardiner v. Gerrish, 23 Maine' R., 
46; Shaw v. Gray, lb., 174. 

In the case of Thomaston Bank v. Stimpson, 21 :Maine R., 
195, the court was called upon to regard as a mortgage a deed 
"absolute and unconditional in its terms, but made, in fact, to 
secure the payment of a loan." "Whitman, C. J., in declaring 
the opinion of the court, says : " No doubt can be entertained 
but that a court having general equity jurisdiction would 
regard such a conveyance as a mortgage. But the statute of 
this state concerning mortgages has entrusted this court with 
very limited powers on this subject, and is specific as to the 
cases in which a right of redemption shall remain to the 
grantor beyond the time stipulated in the mortgage. In the 
case of mortgages of this description, no such rig·ht is saved 
to him; and when the time stipulated for the payment of 
the money had elapsed, and tho payment had not t,oen made, 
the estate became absolute in the grantee." 

The case of Howe v. Russel, 36 Maine R., 115, has boon 
cited, as sustaining a different doctrine. It is said in that 
ca,;e to have been " determined at a former hearing, that 
the deed, though absolute in its terms, constituted a mort
gage." '\Ve have no report of the "former hearing;" but 
the power of the court seems not to have been questioned. 
The debt secured by the conveyance had been wholly paid ; 
and the bill alleges that the conveyance was made "to 
defraud the creditors " of the grantor. It is not necessary, 
therefore, to conclude that the power of the court was 
exercised in violation of principles that had hitherto beon 
regarded as settled. 

But if the deed from Warren cani10t be regarded as a 
mortgage, it is said that Tucker, in his written disclosure, 
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and tho defendant, in his a1rnwer, admit that it was received 
hy Tucker in trust, to secure the payment of tho amount 
duo to him from "\Varron. And the case of the Unitarian 
Society v. Woodbury, 14 Maine R., 281, has been cited to 
sho.w that " a trust neod not be created in writing, lmt it iti 
sufficient if it be proved in writing." By the statute of 
frauds of 29 Charles, II., chap. 3, sec. 7, all trustti were 
required to be " manifested and proved by somo writing, 
&c." Under this statute it is well settled that it iti sufficient 
if there be "written evidence" of the trust. 1 Green!. Ev., 
sec. 266. 

The statute of Ma;;sachusetts of 1784, regulating uses and 
trusts, was a transcript of tho English statute,-the third 
section containing the samo provision-that trusts should be 
"nmnifosted and proved by some writing, &c." But at the 
time of our separation, in 1821, this third section was omit
ted, in the reviRion of the statutes for this state. Mr. 
Greenleaf, in a note to the case of Bishop v. Little, 3 Groenl. 
R., •105, suggeste<l that the l\fassachusetts statute might be 
rogrmlecl as still in force lrnro, notwithstanding this omission. 
And there are indications that this court entertained that 
opm10n. Evans v. Chism, 18 Maine R., 220. ·whether this 
was so, or not, is of no importance now. For when tho 
statutes were revised in 1840, this third section of the act 
of 1784 was revived. 

But by the Revis13d Statutes, chap. 91, sec. 31, all trusts 
concerning lauds are required to be " manifested and created 
by some writing, signed by the party, &c." This has made a 
most important change from the statute of 1784. It is not 
pretended that any trust was created by any writing in tho 
case now boforo us, such as would bring it within tho equity 
jurisdiction of this court. 

It is truo, however, that the third section of tho shtute 
of 1781, and tho thirty-first ,rnction of chapter ninety-one 
of the Revised Statutes, both of thorn expressly except all 
" trusts which ariKo or rosnlt by implication of law." 
That resulting trusts are within the equity jurisdictiun of 
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this court, and that they may be proved by parol, even in 
opposition to the terms of a deed, cannot bo questioned. 
Buck v. Pike, 11 Maine R., 9; Baker v. Vining, 30 Maine R., 
121. Thus where one man provides the purchase money, 
and another buys land ·with it, taking the deed to himself, 
the law implies that the latter holds the estate in trust for 
the former, and he may be compelled to convey it accord
ingly. Dwinal v. Veazie, 36 Maine R., 509. So when a 
grant, without consideration, was held to be made in trust, 
for the use of the grantor, this was held to be a resulting 
trust, within the terma of the exceptions in the statute and 
so provable by parol. 2 Story's Eq., soc. 1198. 

In the case before us it is proved and admitted that the 
deed from Warren to Tucker, though absolute and un-Jon
ditional in its terms, was given and received as security for 
the indebtment of the former. We cannot doubt but that 
the latter held the estate in trust for that purpose-a trust 
"resulting by implication of la,v." If, when the debt be
came due, or within a reasonable time, Warren had paid or 
tendered to Tucker the amount due, the latter could have 
been compelled to reconvey. Or if Tucker had afterwards 
sold the estate for more than the sum due to him, '\V arren 
could have recovered the surplus in assumpsit. Richards v. 
Allen, 8 Pick., 405. It becomes necessary, therefore, to con
sider the position of the parties, their rights, and liabilities, 
at the time when the will was made, and when the testator 
died. 

If there had been a time specified when the whole debt 
secured by the conveyance was to be paid, there being no 
right of redemption, the estate would have vested absolutely 
in Tucker when that time had elapsed. Thomaston Bank v. 
Stimpson, 21 Maino R., 195. But the larger part of the debt 
had already been standing more than six years when the 
deed was made, on the second day of May, 1855. In the 
absence of any express agreement, Warren would have had 
a reasonable time during which to save his rights, and re
deem the estate1 by paying the whole debt. The testator 
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lived for more than a year afterwards, until July 31, 1856 ; 
and yet Warren did not pay the debt. Allowing the trust 
to continue for a reasonable time, we think that it expired, 
by the !aches of Warren, before the decease of Tucker. 
,vhen the trust thus expired, the estate then became the 
property of Tucker, discharged of the trust; and it then 
operated as a payment upon the indebtment of ·warren to 
the amount of its value. Tucker could then have disposed 
of the estate by deed;· and it would pass, unincumbered by 
any trust, in a general devise in his will . 

.A. question similar, in most respects, to this, was before 
the court in the case of Fales v. Reynolds, 14 Maine R., 89 . 
.A.nd it was there held that an absolute deed, given in fact as 
security for a debt, could not be regarded as a mortgage; 
but that, the debt not being otherwise paid as the parties 
had agreed, such conveyance then operated as a payment, and 
extinguished the debt to the amount of its value-like a 
mortgage, when the equity of redemption has expired. 

Such, we think, was the effect of the deed from ,v arren to 
Tucker, after a reasonable time had elapsed, and he had neg
lected to pay the debt. Warren must have so intended, or 
he would have given two mortgage deed,,, instead of making 
one of his deeds a mortgage, and the other an absolute deed, 
though they were both made at the same time. And that 
Tucker so regarded it, is evident from the language em
ployed in the codicil to his will, by which he " discharged 
and relinquished all his unadjusted claim agcJ,inst Warren." 
The term "unadjusted," as applied to a demand, signifies 
that the amount is uncertain-not agreed upon. Before the 
deed of Warren to Tucker operated as a payment, by the 
expiration of the trust, the amount of vVarren's indebtment 
was certain; it had been adjusted. But this payment, the 
value of the estate not being agreed upon, left the amount 
of Tucker's claim remaining unpaid uncertain, unadjusted. 
Tucker anticipated this in the codicil to his will; and this 
unadjusted balance, and this only, if not paid before his de
cease, we think he intended to discharge. The estate became . 
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vested in him aj:Jsolutely before his decease; and if the title 
passed to the executor by the will, it was only for the pur
pose of sale and distribution to the residuary legatees. The 
plaintiff took nothing by his deed from Warren, and the bill 
must be dismissed, with costs for the defendant. 

APPLETON, J. The testator by codicil discharged and re
linquished whatever "unadjusted claim" he had against "\Var
ron. By this release of unadjusted claims, he referred 011ly 
to the balance which might remain upon and after adjust
ment, and nothing more. He could not have inteudPd to re
lease his entire debt, and leave in full force any counter 
claim which Warren might have. Neither could it have been 
his design to discharge his debt, and leave his estate liable 
to reconvey land, the title of which was in him by deed of 
warranty. By his will he had bequeathed Warren forty-five 
hundred dollars "out of the money he might be owing at the 
time of his (Tucker's) decease." By his codicil he directed 
this sum to be paid him "without reference to any unadjusted 
claim against him." The mortgage he held against Warren 
he gave his wife, and directed his real estate to be sold, and 
made specific disposition of the proceeds among his residuary 
devisees. There is nothing in the will or in the surrounding 
circumstances from which an inference can be drawn of any 
intention to bequeath to ,v arreu the real estate in coutrn
versy, but rather the reverse. It is clear to my mind, that ,v arren derived no right under the will to the premises in 
dispute, and that this claim is equally devoid of legal or 
equitable right. Whether therefore the rights of an equi
table mortgagee will be protected and enforced by this court 
is not necessarily before us, nor is it involved in the determi
nation of this case, and upon this point I intend to express 
no opinion. 

Bill disrnissed. 
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JAMES R. DOCKRAY AND "\VlPE, in equity, 

versus 

HENRY THURSTON AND W JFE, AND ALB. 

,vhere the prayer in a bill in equity is that roconveyance of an estate be 
ordered and decreed, although there may have been concealment of the 
truth, and fraudulent representations on the part of the respondent in 
obtaining the conveyance; yet while the complainants hold a bond given 
in consiueration of the same, they cannot sustain a bill in equity for such 
rcconveyanco without discharging or offering to discharge such bond. 

Nor until all parties interested in the estate and bond have been notified, 
and become parties to the suit. 

A division of an estate according to the hereditary rights of the heirs, can
not he made in the absence of those whose rights are to be determined 
by such division. · 

The bill alleges that Plummer, on the second day of May, 
184:0, was seized of a parcel of land; that being so seized, 
said Plummer on the same day conveyed one-half of the same 
land to his daughter Jane, one of the defendants ; that this 
deed was made in trust and without consideration ; that on 
June 2d, 184:6, said Jane re convoyed the said premises to 
said Plummer in execution of tho trust; but there was a 
neglect to have tlrn deed recorded; that Plummer died De
cember, 18.!7, and there was no administration on his estate; 
that this reconveyance being unrecorded, the heirs of Plum
mer, with the exception of Samuel M., were without any 
other than indirect knowledge of the fact of its ever having 
been made; that on or about the 12th of May, 1848, said 
Jane made a written acknowledgement of the terms on which 
she held the premises; that subsequently said Jane was re
quested to convey to each of the heirs their proportionate 
part of the premises, which she refused to do, and said she had 
lost the deed from her father to her, also denying that she had 
ever reconveyed it to her father ; that induced by these and 
other fraudulent representations of the said Jane, the said 
Mary Ann S. Dockray, for the sake of obtaining for the 
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other heirs their portions of the property, executed a deed 
to said Jane, May 12, 1848, at which time said Jane conveyed 
to Harriet Hersey, one of the heirs, the agreed portion com
ing to her as one of the heirs, and executed an obligation to 
convey to the other heirs, except the said Dockray, their 
respective portions; that subsequently, October, 1848, said 
Jane, claiming to be the owner of the land just described, 
received of the A.. and St. L. R. R. Co. $121 in money for 
damages to the same, which sum she still retains. 

That on the 23cl of Dec., 1848, the deed from Jane to said 
Moses was accidentally found in his house. 

In her answer Jans denies that the deed from her father 
to her was given without consideration, but says she gave 
her note for it, although she believes he intended it as a gift. 

That she reconveyed the property without consideration; 
that for aught she knew the existence of that reconveyance 
was imknown to the other heirs. She admits also that she 
acknowledged to S. l\I. Plummer that the land had been re
conveyed, and denies that she ever had such an interview 
with Mrs. Dockray as is alleged; but says the proposition 
came from Mrs. Dockray to release her interest in said land, 
if said Jane would convey to the other heirs. 

Shepley & Dana, for plaintiff; argued that the conveyance 
from Moses Plummer was clearly made in trust. Though 
the defendants, Thurston and wife, deny this, the whole trans
action shows that the statement to this effect in the bill is 
correct. For while Thurston and wife in their answer say 
that she paid for it by her note of hand, there is no pretence 
that she ever paid the note, and she says that she believes 
her father intended it as a gift. 

It is admitted by Thurston and wife that the premises were 
voluntarily reconveyed by her to her father. If she had al
ready paid for the property, she would not have made a re
conveyance without consideration. 

The misrepresentations of Mrs. Thurston are explicitly 
proved. Mrs. Dockray, in the absence of her husband, be
lieving that the property was really in the hands of Mrs. 

15 
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Thurston, was induced by her fraud and falsehoods to sur
render her rights for the sake of obtaining for the other heirs 
some portion of tho estate. The conveyance, therefore, exe
cuted by her on May 12, 1848, was obtained in fraud, and 
Mrs. Thurston should be ordered to reconvey to complain
ants the proportion belonging to Mrs. Dockray as one of tho 
heirs of Moses Plummer, together with her proportion of 
the money received from the .A.. and St. L. R. R. 

1. Here was a false and fraudulent representation of ma
terial facts which constituted inducements to the convey
ance, on which the grantor relied and had a right to rely. 
Such representations constitute a ground for rescission. 
Harding v. Randall, 15 Maine R., 332; Hough v. Richard
son, 3 Story, 659 ; Rosevelt v. Fuller, 2 Cowen, 129 ; Smith 
v. Richards, 13 Peters, 26 ; Tyler v. Black, 13 Howard, U. 
s., 230. 

2. Where parties are dealing with each other in a fiduciary 
manner, as in the relation of attorney and client, or portions 
or members of the same family dealing about family mcdters, 
the obligation to a disclosure of all material facts becomes 
imperative. Gordon v. Gordon, 3 Swanston, 400 ; Story's 
Eq., sec. 207-8; .A.dams' Eq., p. [179]; Wheeler v. Leedors, 
Loading Cases in Equity, pp. 254, 255-6, and cases there 
cited . 

.A. contract may be set aside for fraudulent misrepresenta
tions, though the moans of obtaining information arc open to 
the party deceived, where from tho circumstances he ,vas in
duced to rely on the other party's representations. Rognell 
v. Sprague, 8 Have., 222; .A.dams Eq., 422. 

Rand for defendants. 
Bill must be dismissed because Plummer, Wilbur and Her

sey, parties to arrangement and holding deed and bond, are 
necessary and indispensable parties, and do not appear, and 
cannot be compelled to appear-that being out of jurisdiction 
does not dispense with them, if necessary parties. 1 Dan
iell Ch. Pldg., 333; Story's Eq. Pldg., 99; Picquet v. Swan, 
5 Mason, 561. 
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Bill itself does not make a case for interposition of a 
Court of Equity. 

l\Iisrepresentations (if made) must be made for the pur
pose of misleading and inducing party to do as he ultimately 
did, and must effect it. 

No representations made here to induce Mrs. D. to make 
deed. JJ1rs. D. proposed it. 

It is no where distinctly alleged in bill that Mrs. D. was 
induced by alleged statements to make the release. 

Party must be misled and deceived, but if he know alleged 
statement to be false when made, it cannot be said to influ
ence him. 1 Story's Eq., sec. 202. 

Mrs. D. had good reason to know there had been reconvey
ance ( see allegations in bill.) 

Misrepresentation must be not only material to the act 
done, but must be in something in regard to which one party 
places trust and confidence in the other. 1 Story's .Eq., 213, 
sec. 197, 199. 

Must be mutual trust and confidence; here certainly was 
none. 

It is submitted that bill itself in its allegations makes no 
case warranting interforenco of court ; and if it did, the an
swer, denying all material allegations in bill, is not over
come by evidence required. 

APPLETON, J. Tho complainants, in their bill allege that 
Moses Plummer, on the second of May, 18-i0, without consid
eration, conveyed to his daughter, Jane Plummer, since, by 
marriage, Jane Thurston, one of the defendants, a tract of 
land therein specifically described; that on the second of 
June, 18.!7, she reconveyed the same to her father, but that 
the deed was not recorded, and ,vas mislaid; that in December 
of the same year said Moses deceased, leaving six heirs, of 
which number Mary Ann S. Dockray, the mother of the com
plainant, was one ; that the defendants are the other heirs or 
the representatives of heirs living at the time of his decease ; 
that after the decease of her father, said Jane falsely denied 
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to said Mary Ann S. Dockray and the other heirs tho fact of 
a reconveyance by herself to her father, and asserted a claim 
to the premises in controversy in her own right; that su bse
quently, at the instance of Samuel 1\1. Plummer, one of the 
heirs, she acknowledged in writing, under her hand, on the 
back of tb:e deed of her father to herself, that the same was 
null and void, and that she had roconveyed to him the prem
ises thereby conveyed to her, and that they constituted a 
portion of her father's estate. 

The bill further alleges, notwithstanding thia, that said 
Jane afterwards falsely denied to the heirs that she had ever 
roconveyed tho premises in controversy to her father, or that 
she had ever signed any such memorandum on the back of 
her father's deed as ia sot forth, and utterly refused to con
vey to the heirs their several interests in tho same ; that on 
May 12th, 1848, l\frs. Dockray and some of tho heirs had an 
interview with said Jane, at which they endeavored to in
duce her to release to the other heirs their several shares, 
which she declined doing, asserting her titlG to the premises, 
and denying the truth of the several facts previously set 
forth in the bill; that at this time a settlement was effected, 
by which, in consideration that Mrs. Dockray would release 
to said Jane her interest, being one-sixth in a part of land of 
which said Jane had a conveyance from her father and of the 
lot in dispute, the said Jane conveyed to Hannah Horsey, 
one of the heirs of her father, one-fifth of the estate, and 
gave a bond conditioned to convey to each heir respect
ively, excepting Mrs. Dockray, one-fifth of the same. 

The deed of release from Mrs. Dockray to Mrs. Thurston 
bears date 12th l\fay, 1848, and the bond from Henry Thurs
ton and wife recites this deed as part of th<'i consideration 
for its excution. The obligees, of whom Samuel M. Plum
mer was one, do not seem to have been present at this time, 
and whether the bond was ever in their hands or under their 
control is not stated in tho bill, nor is there any proof on 
this subject. 

The answer of Henry Thurston and wife, who are the on-
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ly parties defendant upon whom service has been made, and 
who have entered an appearance, admits the existence of an 
unrecorded deed from Jane to her father of the premises in 
controversy, and of a memorandum signed by her on the 
back of her father's deed to her as set forth in the bill. 

The prayer of the bill is for a reconveyance of the sixth 
conveyed by :Mrs. Dockray to Mrs. Thurston on May 12th, 
18!8, and for the payment to the complainants of their share 
of certain money received by her of the Atlantic Rail Road 
Company as damages. 

The bill alleges that Jane Thurston, formerly Plummer, 
lrnd a deed from her father of another lot in which Mrs. 
Dockray released her interest, but it does not seek for a re
conveyance of the same. As it contains no allegations that 
this deed wa,s improperly obtained, it may be assumed the 
release was made to embrace the second tract for the pur
pose of quieting her title to tho same. 

The effect of the arrang01nent of May 12th, 1848, was to 
divide tho share of Mrs. Dockray among the other heirs. 
Mrs. Thurston thereby received a conveyance of her sister's 
sixth, and conveyed one-fifth of the whole estate to Hannah 
Hersey ; and by her bond contracted to convey the same 
interest to each of the other heirs. When the conveyances 
contemplated should have been executed, Mrs. Thurston 
would retain but one-thirtieth more than her share by inheri
tance-the other four thirtieths conveyed to her by Mrs. 
Dockray being divided among her co-heirs. Mrs. Dockray, 
induced by the fraudulent conduct of her sister, seems to 
have been willing to surrender her interest in this portion of 
the estate, for the sake of procuring for the other heirs their 
legal rights. ·whothor she was aware of the written memo
nndum on the back of tho deed of Moses Plummer to J ano 
Plummer, by which the latter recognized her rights and those 
of tho other heirs, is not stated, nor is there any proof on the 
subject. 

The complainants in their bill seek a roconveyance with
out offering to cancel or surrender the bond given by Henry 
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Thurston and wife. The obligors in that bond may be liable 
to convey according to its terms to the ob1igees. If they 
should so convey and should further be compelled to convey 
according to tho prayer of this bill, they would lose their 
interest in the estate of Moses Plummer. Tho complainants 
would have tho land deeded by their mother to Jane Thurston 
reconveyed to thorn, and at the same time tho bond which was 
the consideration of that conveyance would be in full force. 
The defendants, Thurston and wife, would be bound by their 
contract and yet would be depri vod of the consideration on 
account of which they had entered into it. 

As it appears that there were others than Thurston and 
wife among whom the complainants' sixth has boon or is to 
be divided, who are interested in this controversy, they 
should be made parties to this litigation. 

This bill, as the matter is now presented, cannot be sus
tained, because, though there may have been concealment of 
the truth and fraudulent misrepresentations on the part of 
Jane Thurston, tbe cornplaimmts pray for a reconveyance of 
certain lands without discharging or offering to discharge 
the bond which was given in consideration of the deed of 
the same, and without procuring a reconveyance to J anc 
Thurston of the thirtieth deeded by her to Mrs. Hersey over 
and above hor hereditary right; and because the other par
ties interested in the estate and in the bond of said 'fhurston 
and wife have not been notified of the pendency of this suit, 
and have not become parties to tho same; and because a di
vision of the estate, according to the hereditary rights of 
the heirs, as prayed for, cannot be made in the absence of 
those whose rights are to be determined by such division. 

All who are interested in the eiltate may be made parties, 
and the bill be amended on terms. 
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lNHABITAKTS OF PORTLAND versus JOHN B. BROWN. 

In all contracts the intention of the parties must govern, and where the 
price of land in question was to be determined by arbitrators, and the 
phtintiffs agreed to release their claim to the same, and the defendant was 
t0 pay therefor the sum fixed by the arbitrators as the value of the 
land, to entitle the plaintiffs to recover, they, must aver and prove an 
offer to release upon payment by the defendant. 

The deed of release to the defendant and the payment by him of the money 
therefor were to be concurrent acts. 

This is an action of assumps1t. 
The plaintiffs offered in evidence two papers, of which the 

following are copies: 

"MEMORANDUM. In consideration that the city council of 
the city of Portland, for the purpose of adjusting a contro
versy, respecting the western line of my enclosed land be
tween Vaughan street and the ·western promenade, has dis
continued so much of said promenade as lies within my 
enclosure, eastward of a line drawn on a plan of the premises 
made by :i\I. G. Deane, and marked with the letters A. D. 0., 
which line is more particularly described in the report of the 
committee on highways, made to the city council of this date, 
and has agreed to release to me all claim of the city to the 
land covered by such vote of discontinuance, I hereby en
gage to pay to the city therefor snch sum as shall be deter
mined by the arbitration of Stephen Waite, Samuel Small, 
and William Ross, of Portland. 

" Witness my hand this seventeenth day of April, 1854. 
(Signed.) J. B. BROWN." 

" The undersigned referees in the case of the city against 
John B. Brown, having viewed the premises and duly exam
ined the plan of l\I. G. Deane in relation thereto, have, upon 
mature and deliberate consultation, determined that said 
Brown shall pay to the city the sum of eight hundred and 
fifty dollars, in full consideration for the land he occupies, to 
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which the city has the right and title1 and (in addition thereto 
the sum of fifteen dollars1 being the cost of reference.) 

(Signed.) STEPHE:N WAITE1 

·WILLIAM Ross, 
July 121 1854. SAMUEL SuALL." 

The execution of these papers was admitted. Plaintiffs 
called Stephen Waite, who testified, that the aforesaid award 
was made upon the agreement or memorandum afore de
scribed1 signed by .T. B. Brown, and with reference to the 
subject matter of said memorandum1 and that said Brown was 
with the referees when they examined the promises, and was 
fully heard by them in relation to the matter submitted to 
their arbitration. 

William Boyd, called by plaintiffs, testified, that he Yvas the 
city clerk in the year 1854-51 and that on the 24th February7 

1855, he presented and made known to the said Brown the 
written award of the referees, and demanded of him payment 
of the amount awarded1 and that he declined paying it. 

The defendant then moved for a nonsuit, on the ground 
that the plaintiffs had not tendered a deed of release to him 
of all their claim to the land, covered by the vote of discon
tinuance aforesaid, before commencing this action, and a non
suit was ordered by the court, the chief justice presiding, to 
which the plaintiffs excepted. 

S. & D. W. Fessenden, for plaintiffs. 

1. The promise of the defendant, on which plaintiffs rely, 
is an independent promise to the plaintiffs. It is to pay such 
a sum of money as certain persons named in the contract 
shall award. The amount of the award is the sum sued for. 
Campbell v. Jones, G T. R., 570; Boon v. Eyre, cited in H: 
Black., p. 273, (Lord Mansfield's opinioni) and p. 279; 1 Par
sons on Contracts, Book 2, chap. 1, sec. 9, p. 41, and notes 
thereto ; 1 Sannd., Pordage v. Cole, 319, and note; 17 Maine 
R., 372, Babcock et al. v. Wilson et al.; 12 l\Id. R., 455, 
Thorp v. Thorp; 2 Md. R., 33, Smith v. This bury; 21 Pick., 
430, Page Mill Dam Foundry v. Hovey. 
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J. Rand, counsel for defendant. 

APPLETON, J. .A controversy having arisen between the 
parties to this suit respecting the western line of the defend
ant's enclosed land between Vaughan street ancl the western 
pramenade, the defendant in consideration that the plaintiffs 
had discontinued so much of the promenade as lies within 
his enclosure within certain limits, and had agreed " to re
lease" to him " all claim of the city to the land covered by 
such vote of discontinuance " engaged " to pay to the city 
therefor such sum as shall be determined by the arbitration 
of Stephen Waite, Samuel Small, and William Ross. 

'rhe arbitrators have examined the premises, and made 
their award. The plaintiffs have demanded payment of tho 
sum awarded, which, the defendant declining to make, they 
have commenced this suit. 

In all contracts the intention of the parties must govern. 
By the terms of the contract, signed by the defendant, the 
price of the land in question was to be determined by arbi
trators. That sum the defendant was to pay. It was the 
value of the land to be conveyed to hini.. Now for what 
was he to pay it? We think for tho release by tho plain
tiffs of their claim to the land in question-not for the con
tract to release but for the land released. The plaintiffs 
were to releal?O their claim to certain premises, and the de
fendant was to pay" therefor" the sum fixed by the arbitra
tors as tho value of tho same. It was not the intention of 
the parties that tho defendant was to pay his money for the 
chance of compelling a specific performance at the termina
tion of litigation, more or less protracted. 

If the plaintiffs claim to enforce the contract of the defend
ant, they should aver and prove a performance or readiness 
to perform on their part. It is not requisite that they should 
tondor a deed unconditionally and without paymcmt, but they 
should be ready to give a deed upon payment. They have 
neither averred nor shown an offer to deed upon payment 
by the defendant, and are not entitled to recover. Howland 
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v. Leach, 11 Pick., 151. Hunt v. Livermore, 5 Pick., 385. 
The deed of release to the defendant, and the payment by 
him of money "therefor," were to be concurrent acts. Les
ter v. Jowett, 1 Kernan, 453. 

Tho rule of law laid down in Portage v. Cole, 1 Saund., 318, 
does not apply to the contract in question. This is not a 
case of mutual covenants. Tho contract in suit is signed by 
the defendant alone. 

Exceptions overruled. 

JOHN RANDALL AND ALS. versus JAMES B. THORNTON. 

It is not essential that tho word warrant or any precise form of expression 
be used to create an express warranty, but if the vendor at the time of 
the sale affirms a fact as to the essential qualities of his goods, as an 
inducement to the sale, in clear and distinct terms, and the vondeo pur
chases on tho faith of such affirmation, that will constitute an express 
w,uranty. 

A contract in writing is to be construed by the court, and not by the jury. 

The cortificat3 of a master carpenter as to the capacities of the ship, is to 
be ktken as matter of description, and not of w11rranty, unless so intended 
by the parties. 

This is an action for breach of warranty as to tonnage of 
the bark "Oak Hill." Plea, the general issue and joinder. 

Tho plaintiffs road in evidence a bill of sale of said bark 
rom the defendant to the plaintiffs, dated April 20, 1855, 

containing the following description: A.11 the hull or body of 
tho good bark Oak Hill, together with all and singular her 
boats, sails, tackle, apparel and furniture, now lying at Port
land, not yet registered, but described as follows, to wit : 

"DISTRICT OF PORTLAND AND FALMOUTH,} 
PORT OF PORTLAND, MARCH 5, 1855. 

" Ira Milliken, master carpenter, of Scarborough, do certify 
that the bark named the Oak Hill was built under my direc
tion at Scarborough, during the year 1854, for John Libby, 
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3d, of Scarborough, State of Maino; that the said bark is 
United States built; has two docks, three masts, is one lmn
dred and thirty-seven feet six inches in length, twenty-nine 
feet five and one-half inches in breadth, and fourteen feet 
eight and three-fourths inches in depth, of five hundred and 
forty-seven and twenty-seven ninety-fifths tons burthon. As 
witness my hancl, tho day and year aforesaid. 

(Signed.) IRA l\frLLIKEK." 

Rufus McIntire, called by plaintiffs, testified that he is sur
veyor of the port of Portland; that the bark "Oak Hill" 
was measured in the early part of January, 1855, by a return 
of which it appears that her length was one hundred thirty
seven feet and six inches, and her breadth twenty-nine feet 
five and a half inches, and that she measured on computation 
five hundred and forty-seven tons and twenty-seven ninety
fifths of a ton, and the same was certified and' recorded Feb
ruary 1, 1855 ; that by request of persons interested he 
carefully remeasured said vessel April 21, 1855, and found 
her true length to be one hundred and thirty-three feet and 
ten inches, and her breadth to be twenty-eight feet and ten 
inches, and that she measures five hundred and nine tons and 
eighty-six ninety-fifths of a ton, showing an error of thirty
seven tons and thirty-six ninety-fifths of a ton too large in 
the former measure and certificate. 

Upon this evidence the court, GOODENOW, J., presiding, 
ordered a nonsuit, subject to the opinion of the full court. 

Rand for plaintiffs. 

Any representation of the vendor concerning an article 
sold, if relied upon by vendee and understood by both par
ties as absolute assertion, will amount to a warranty. Onei
d!l. M. Co. v. Lawrence, 4 Cowen, 440 ; Whitney v. Sutton, 
10 Wend., 411. 

To constitute a warranty it is not necessary to say, "I 
warrant." It is sufficient if the vender says the article is of 
particular quality or a particular size. 

Here was a particular description of property sol<l, and it 
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amounts to a warranty of the size. Hogin v. Plympton, 11 
Pick., 97; Shephard v. Kain, 5 B. and A., 2-i0; Henshaw v. 
Robbins, 9 Met., 83; Cox v. Prentice, 3 M. and S., 34-i. 

If there be any uncertainty whether statements in the bill 
of sale were part of the contract and consequently a war
ranty, or were mere opinion, the nonsuit was improper; the 
case should have been sent to the jury. Long on sales, 210, 
212; Power v. Barham, 4 A<l. and E., 473. 

Fessenden & Butler, counsel for defendants. 

The nonsuit was properly ordered. Express covenants in 
the bill of sale apply to title only, no proof of any represen
tation of defendant outside of bill of sale, or that he knew 
of any mistake in the measurement of the vessel. 

The only ground that plaintiffs can rest their case, is upon 
the warranty alleged to be constituted by description of 
vessel in bill of sale. 

Instead of the registry of the vessel, she being new, and 
11 not yet registered," defendant inserts as a description the 
certificate of the master carpenter, required by the laws of 
the United States before registry can be obtained. U. S. 
Statute at Large, vol. 1, page 291, act December 31, 1792, 
soc. 8. This does not constitute a warranty; at most it is 
a mere recital, in quotation marks, of what the master car
penter certifies-there is no proof that he did not so certify. 
Defendant merely gives the description of said vessel as she 
is described to him; gives on the bill of sale all the informa
tion he has in regiml to her, but does not warrant or promise 
that it is true. The certificate under the statute quoted is 
a kind of temporary register which allows a Yessel to be 
removed from the place where she is built. If there is a 
warranty implied in the certificate then there would be in 
every case of transfer of vessel where tho register is recited. 

All authorities agree that representations at the time of 
sale of personal chattels to constitute warranties rnust be in
tended as sucli; if they are matters of mere description they 
aro not warranties. Parsons on contracts, vol. 1, p. 4G3, 
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note o; Richardson v. Brown, 1 Bing., 344. This certificate 
is called by defendant a description in so many words. 

The case of Henshaw v. Robbins, 9 Met., 83, and Harding 
v. Lovering, 2 Pick., 214, and kindred cases, do not apply to 
this case, inasmuch as there is here no representation or 
affirmation of quality or of species or kind; and as for qucm~ 
tity this was a sale of the whole ship, as a unit, for a round 
sum-not so much per ton. 

As a test of the whole question: If the vessel had been of 
more tons burden than described in the bill of sale, could de
fendant have recovered of plaintfffs for the excess? 

That the description of the size and tonnage of vessel in 
the bill of sale does not constitute a warranty, but is simply 
a description, like the number of acres inserted in a descrip
tion of a piece of land with definite metes and bounds in a 
deed. We cite: Dyer v. Lewis, 7 Mass., 282 ; Powell v. 
Clark, 5 Mass., 355; Green on Ev., vol. 1, p. 38, sec. 2G. 

Even if this description constituted a warranty, plaintiffs 
have proved no damages by the breach. A horse may be of 
fifty pounds less weight than described in a bill of sale of 
him, and he still may be as good a horse as if he were of fifty 
pounds more weight. As to ships, it is a matter of common 
experience and knowledge, that their real capacity is not 
measured by what they ton, according to the arbitrary rules, 
for measurement of vessels, laid down in U. S. laws. A 
vessel of less nominal tonnage, may be really of greater 
capacity, and carry a larger cargo, than one of much larger 
tonnage, as measured by rules laid down by U. S. statutes. 

RICE, J. This is an action of case for an alleged breach 
of warranty in the sale of the bark " Oak Hill." The con
sideration paid for the bark was twenty-eight thousand dol
lars. The bill of sale describes said bark as " now lying at 
Portland, not yet registered, but described as follows, to wit: 

"DISTRICT OF PORTLAND AND FALMOUTH, } 
PORT OF PORTLAND, March 5, 1855. 

" Ira Milliken, master carpenter, of Scarborough, do cer-
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tify, that the bark named the Oak Hill was built under my 
direction, at Scarborough, during the year 1854:, for John 
Libby 3d, of Scarborough, State of Maine ; that tho said 
Lark is United States built; has two decks; throe masts; is 
one hundred and thirty-seven feet and six inches in length; 
twenty-nine feet five and a half inches in breadth, and four
teen feet and eight and three-fourths inches in depth, and of 
five hundred and forty-seven and twenty-seven ninety-fifths 
tons burthen; as ·witness my hand the day and year afore-
said. (Signed) IRA MILLIKEN." 

Then follow covenants of general warranty of title. 
The proof in tho case shows that on an accurate admeas

urement, the bark was not as long, wide nor deep as speci
fied in the carpenter's certificate recited above, and that she 
did not measure as much by thirty-seven and thirty-nine 
ninety-fifths tons as therein specified. 

There is no evidence that either party examined the vessel 
or made any measurement of her dimensions before the sale. 

On these facts the presiding judge ordered a nonsuit, and 
the plaintiffs excepted. 

The books are full of cases in which the question of war
ranty or no warranty is discussed. These cases are by no 
means all consistent with each other. In au early case, 
Chandelor v. Lopus, 2 Crokes' Jae., 2: it was held that the 
bare affirmation that the article sold was a bezoar stone, 
without warranting it to be so, is no cause of action. The 
doctrines of this case, though received with approbation 
in England and in this country, have not been adopted in 
both this state or Massachusetts without some qualification, 
rendered necessary, perhaps, from the imperfect manner in 
which the original case is reported. The inference from the 
report is, that unless there be an express warranty, in terms, 
an action for broach of warranty will not lie; that bare 
words of affirmation will not, in law, constitute a warranty. 

The established doctrine now is, that to create an express 
warranty the word warrant need not be used, nor is any 
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precise form of expression necessary, but if the vender at 
the time of the sale affirms a fact as to tho essential qualities 
of his goods, as an inducement to the sale, in clear and dis
tinct terms, and the vendee purchases on the faith of such 
affirmations, that will constitute an express warranty. Hen
shaw v. Robbins, 9 l\fet., 83; Bryant v. Crosby, 40 Maine R., 
9. Affirmations of quantity and quality, which are made pend
ing the negotiations for a sale, with a view to procure a sale, 
and having that eifoct, will be regarded as a warranty. Par
sons' Mercantile Law, 57. To give simple representations 
or affirmations this effect, they must be of a character to 
enter into the essential elements of the contract-to con
stitute a substantial inducement to the purchase. If the 
language used is merely by way of description, to identify 
the thing sold, and not for the purpose of describing its 
quantity or quality, then they are to be treated as mere 
words of description and not of warranty. 

The express terms of warranty in the bill of sale before 
us are clearly confined to the title, and do not apply to the 
dimensions or quality of the bark. Are the descriptive 
words of the carpenter'.s certificate incorporated into this 
bill of sale, to be construed as terms of warranty ? Ordi
narily the number of tons in a vessel, like the quantity of 
land in a deed, are treated as matters of description only, 
and not of warranty. 1 Green!. Ev., 26, and note; Dyer v. 
Lewis, 7 Mass., 284. 

So, too, where articles capable of division and enumeration 
are sold in the aggregate, the parties intending to sell the 
whole for a given price, an enumeration of the articles and 
fixing a price in detail will be treated as matter of descrip
tion and not of warranty. Thus in the case of Covas v. 
Bingham, vol. 22, Eng. Law and Eq. Rep., 183, the original 
defendants sold tho plaintiff a cargo Ibralia Indian corn, six
teen hundred and sixty-seven and three-fifths quarters, at 
thirty shillings per quarter. The corn was then afloat, and 
was sold by tho bill of lading. On measurement the corn 
foll short fifty-three and one-tenth quarters. For this defic-
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iency the plaintiff brought his action and recovered in tho 
county court. But on error, in the Queen's Bench the judg
ment was revorsod. Lord Campbell remarked, " I think that 
the intention of the parties, to be gathered from the contract 
itself was, that the cargo should be taken by the purchaser 
fur better or for worse, for loss or for more." 

In the case before us a round sum was paid for the bark, 
as a whole. Sho was not purchased at a specific price by 
the ton, tho price for the whole ship to be determined by the 
number of tons she should measure, but was sold as an entire 
ship, at a fixed price in solido, larger or smaller. While we 
do not intend to assert that a bill of sale of ship may not con
tain mittter of description, as to her capacity, which may 
properly be construed to be rE1prosentations amounting to 
and constituting a warranty, we are of opinion that in this 
case the certificate of the master, as incorporated into this 
bill of sale, is to be treated as mere matter of description, 
and does not constitute a warranty as to the dimensions of 
the bark, and was not so intended by the parties. The con
tract being in writing, is to bo construed by the court, and 
not by the jury. 

Nonsuit confirmed. 

JACKSON R. MYERS versus THE YORK AND CuMBERLA~D 

RAILROAD COMP ANY. 

At common law the assignee of a chose in action cannot maintain a suit in 
his own name unless there had been an assent to the assignment and a. 
promise by the debtor to pay the assignee. 

It is the province of the court to decide the negotiability of instruments, 
unless in new cases where the law merchant is doubtful, where evidence 
of custom may be submitted to the jury. 

In the absence of proof of custom as to the negotiability of coupons or 
interest warrants disconnected from the bonds with which they were 

issued, an independent, negotiable character cannot be given them with
out the intcrpo,ition of the legislature, unless the intention of the party 
issuing them distinctly so appears upon the face of the coupon itself. 
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REPORTED by RrcE, J., at Nisi Prius. 
This is an action of assumpsit, the statement of which 

fully appears in the opinion of the court. 
F. 0. J. Smith, counsel for plaintiff, argued that the cou

pon upon which the action is brought is negotiable as an 
attachee of bond 149, which is negotiable, and to which it 
refers. 

J. a. Woodman, counsel for defendant, examined the rec
ords of the corporation minutely, critically, and at length, in 
order to show that the officers were not authorized to issue 
bond 149 with coupons. He also submitted an able argu
ment against the constitutionality of the 248th chapter of the 
statute for 1856, as applicable to this case. These portions 
of the argument are omitted, as the case did not turn upon 
either of them. 

He also argued that the certificate on which the suit is 
brought, was issued without consideration. The bonds were 
on interest. It is therefore apparent, that Mr. Myers has re
ceived the whole pay for his labor and material under the 
contract, and that portion of it which was to be paid in bonds, 
in the six per cent. bonds of the company; and that if this 
interest certificate contains any promise at all, on the part of 
the corporation, which he denied, it was without considera
tion. The bonds were under seal. They import a consid
eration, and must be paid, principal and interest. If the 
certificates must be paid also, it must be without any con
sideration. 

The bonds are " payable to bearer," with interest. They 
are "customably transferable by delivery," and have passed 
into the hands of third parties. They are negotiable, and 
must be paid, principal and interest. 1 Parson's Con., 240; 
Bank of St. Clairville v. Smith, 5 Ham. R., 222; 

The certificate in suit is not a coupon. See the· definition 
of coupon, Webster's Dictionary, Bouvier's Law Dictionary. 
The certificate is not a coupon, because it was never annexed 
to any bond or principal contract. 

The certificate was not payable to "bearer" or "holder," 
16 
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in terms, or to the holder by any other equivalent words. 
It was not negotiable, and as it was not issued to the plain
tiff, he can maintain no action upon it. 1 Parsons on Con., 
pp. 202 to 208 and 239 and 240; Statute of Anne, 3 and 4, 
chap. 9, sec. 1; Chitty on Bills, 196; Brown v. Gilmore and 
al., 13 Mass. R., 160; True v. Fuller, 21 Pick. R., 141; Ball 
v. Allen, 15 Mass. R., 433; Douglass v. Wilkeson, 6 Wend. 
R., 637, 643; Moody v. Threlkeld, 13 Georgia R., 55 ; 2 
Comyn's Contracts, 536. The certificates not being nego
tiable, if they contain contracts, can be enforced only in the 
name of John G. Myers, to whom they were issued. But if 
he should commence a suit on them, he would fail for want 
of consideration. 

If it be said that the word "coupon," in itself, implies 
negotiability without the word "bearer," our first answer is, 
that these certificates were not coupons. Secondly, we say, 
the word " coupon" does not imply a negotiable contract, 
without the word "bearer," "holder," or equivalent words. 
No inference can be drawn that the certificate was intended 
to be negotiable, because the bond was payable to bearer, 
but the reverse. 

But this certificate not being a coupon, must be construed 
by itself from the words it contains. If the word " bearer" 
was struck out of the bond, then it would not be payable to 
any person in particular; it would not be a negotiable con
tract; and no obligation or promise could arise from the cor
poration to pay the money secured in the bond. to any other 
person than John G. Myers, from whom the consideration 
moved. Yet the argument on the other side would make 
this certificate miscalled a coupon, a negotiable contract, al
though issued without date, without consideration, without 
being made payable to bearer or holder, or to any known 
payee ; and although issued in company with a bond, that 
was issued upon good consideration, and a regular date, but 
without terms of negotiability I To suppose such a result, 
would be to make the corporation promise the whole prin
cipal and interest to John G. Myers alone, and at the same 



CUMBERLAND, 1857. 2.35 

l\Iyers v. York and Cumberland Railroad. 

time promise to pay other sums equal to the interest, nin{} 
days after said interest should be paid, to as many different 
persons as might happen to purchase these certificates. And 
this by a forced implication, that the certificate contains a 
negotiable contract payable to "bearer," when it does no.t 
contain the word bearer nor any equivalent word or words ! 

To the argument, that these are negotiable contracts, be
cause they refer to the bonds by number, and the bonds are 
negotiable, it is answered, that the reference by number to 
the bonds, if it shows anything, shows the certificate is an 
imperfect instrument-that it belongs to something else-to 
some bond. There is nothing to showlhat the bond belongs 
to the certificate. But the number of the bond on the cer
tificate is evidence to show that the certificate belongs to 
bond 149; that it is a mere cast of interest for the bond 
holder; that it has gone astray ; that it is not negotiable as 
a contract independently and separately from the bonds. 

RrcE, J. This is an action of assumpsit brought by the 
plaintiff as the endorsee or assignee of the following instru
ment: 

" CouPON j YORK & CUMBERLAND { BOND CERTIFICATE 
No 6. ~ R.R. COMPANY. \ No. 149. 

On the tenth day of February, 1854, the York & Cumberland Railroad 
Company will pay thirty dollars on this coupon, at the office of said com

pany, in the city of Portland, Maine. 
NATH'L J. HERRICK, Treasurer." 

The writ contains two counts, one declaring specially upon 
the same instrument, as being payable to bearer, and averring 
the plaintiff to be the bearer thereof; the other for money 
had and received, to support which the same instrument or 
paper was relied upon. 

The case which comes before us on report from the pre
siding judge, finds that the paper declared on, together with 
many others of a similar character, was delivered to J. G. 
Myers, at the same time that said Myers received from the 
defendant corporation, and receipted for, sixteen bond cer-
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tificates, amounting in the aggregate to the sum of $15,500. 
These bond certificates were numbered from 142 to 157 in
clusive, and bore date February 1st, 1851, were payable to 
bearer, in twenty years, with interest thereon, payable semi
annually from the date thereof. Each of said bonds was for 
the sum 0£ $1000t except No. 157, which was for the sum of 
$500. No interest warrants or coupons were attached or 
annexed to any of said bonds, nor is there any reference 
therein to any such interest warrants or coupons. 

J. G. Myers testified for the defendants, that he received 
from the company July 1st, 1851, bond certificates to the 
amount of $15,500; that bond No. 149 was among them; 
that he gave his receipt for said bonds, and at the same time 
he received a series of coupons connected together, corres
ponding to each bond by number, but on sheets of paper 
separate from the bonds ; that the bonds were all in the same 
form, except the number, and that all tho sheets of coupons 
were also in the same form; that he g·ave the aforesaid re
ceipt in the bond book, July 1, 1851, and never allowed the 
company anything in addition to the $15,500, for the bonds 
mentioned in the receipt. 

This witness also testified on cross-examination, subject to 
defendant's objection, that he received the coupons to repre
sent the interest on the bonds; that the coupons corresponded 
with the bonds by number; that he receiYod them with the 
bonds as pertaining to them, and that when he took the bonds 
he did not know that they bore interest independent of the 
coupons. 

It is admitted that bond certificate, No. 149, became the 
property of William H. Baxter, in 1854, for a valuable con
sideration, and has remained his to the present time. 

There is no evidence showing at what time or for what 
consideration the certificate or coupon in suit came into the 
hands of the plaintiff. 

It is contended by the defendants that the evidence in the 
case shows that Herrick, who signed the certificate in suit, 
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as treasurer, was not authorized so to do by the company. 
But as the case will turn upon other considerations, we do 
not express any opinion upon that point. 

In view of these facts the defendants contend that the 
plaintiff cannot maintain this action, because the instrument 
in suit was issued to the original holder without any legal 
consideration ; that it is not negotiable, and therefore the 
plaintiff cannot maintain an action upon it in his own name, 
as endorser or bearer ; that if it has ever been assigned to 
him, that assignment has never been assented to by the 
defendants, nor have they ever agreed to pay the same to 
the plaintiff; that no consideration has ever moved from 
the plaintiff to the defendants, nor does any privity of con
tract exist between them. 

At common law the assignee of a chose in action cannot 
maintain a suit in his own name, unless there has been an 
assent to the assignment and a promise to pay the assignee 
on the part of the debtor. Long v. Fisk and al., 11 Maine 
R., 185. No such assent or promise has been shown in the 
case at bar. The action, therefore, is not maintainable on 
that ground .. 

It is, however, contended, that the instrument is negotia
ble, and that the plaintiff may maintain this action as the 
bearer thereoL 

The paper itself, considered as an independent instrument, 
contains no words of negotiability. It is neither payable to 
order nor bearer, nor does it contain any words of similar 
import showing that it was the intention of the makers that 
it should have currency as an independent negotiable paper. 
Without some such terms it is not negotiable. Story on 
Promissory Notes, sec. 44. 

It is, however, further contended, that the paper declared 
on is a " coupon," pertaining to, and in fact a part of bond 
certificate No. 149, which is negotiable, and that as part of 
that bond this coupon is rendered negotiable either with or 
without the bond ; that it is a new species of paper recently 
introduced into the commercial world, and though not con-
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taining in itself those technical ·words which have heretofore 
been deemed necessary to give negotiability to commercial 
paper, has in it, nevertheless, all the elements necessary to 
impart to it that character, and has, in fact, by tho commer
cial world, been received and adopted as a new species of 
commercial paper. 

Mr. Parsons, in the first vol., p. 240, of his work on con
tracts, says : "We regard the English authorities as making 
all instruments negotiable which are payable to bearer, and 
customably transferable by delivery, within which definition 
we suppose the common bonds of railroad companies would 
fall. Of tho coupons attached which have no seal, this 
would seem to be probable. But usage must have great 
influence in determining the question." 

The law having generally already determined when an 
instrument is assignable, and the mode by which the transfer 
is to be effected, it is the province of the court, and not of 
the jury, to decide on the negotiability of these instruments, 
unless in new cases where tho law merchant is doubtful, 
when evidence of custom may be received. Chit. on Bills, 
220 ; Edie v. East India Co., 1 W. Black. R., 295. 

In Glyn v. Baker, 13 East., 510, it was decided that India 
bonds were not negotiable, there being no evidence that they 
were circulated as negotiable paper. 

In Taylor v. Kymer, 3 Barn. & .A.Id., 320, it was held that 
India warrants, directed to their warehouse-keeper, for the 
delivery of goods to .A.. B. or his assigns, were not nego
tiable instruments within 6 G. 4, sec. 94. 

In Gorgier v. Melville, 3 Barn. & Cress, 45, it was decided 
that bonds of the King of Prussia, wherein he declared him
self and his successors " bound to every person who should 
for the time being be the holder of the bond, for the pay
ment of the principal and interest, in the manner therein 
pointed out," were negotiable instruments, the title to which 
passed by delivery, on proof that these bonds wore sold in 
the market, and passed from hand to hand like exchequer 
bills. 
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But in Long v. Smith, 7 Bing., 284:, it was held that the 
coupons, payable to bearer, attached to certain Neapolitan 
Bordereaux, were not negotiable. The question whether 
such coupons usually passed as negotiable instruments, in
dependent of the bonds or instruments to which they were 
attached, and referred, was left to the jury, who found in the 
negative. 

In this country, since the mania for constructing railroads 
on credit has obtained possession of the public mind, and the 
issue of bonds payable to bearer, with coupons or interest 
warrants attached, has become the almost universal resort, 
and principal capital of railroad corporations, the country 
has been flooded with these securities, and we have no doubt 
that it would appear, on inquiry, that the custom has become 
general to pass such bonds from hand to hand, as negotiable 
instruments. But whether coupons when d'isconnected from 
the bonds with which they were issued, thus pass, we think 
is by no means so certain. No difficulty, however, is per
ceived in so framing coupons or interest warrants as to give 
them the character of negotiable instruments, independent of 
the bonds to which they were orig·inally attached, if the par
ties issuing such bonds and coupons so desired. But to give 
them that independent negotiable character, without the in
terposition of legislation, the intentio11 of the party issuing 
them must distinctly so appear upon the face of the coupon 
itself. 

But it is contended that even if it should be held that a 
coupon could be transferred as an independent negotiable in
strument, this action cannot be maintained, because the in
strument declared on is not, technically, a coupon . 

.A coupon is defined to be a remnant shred; (papier por
tant interet) dividend in the public funde. Surenne'S' French 
Diet. .A.n interest certificate, printed at the bottom of trans. 
ferable bonds (state, railroad, etc.,) given1 for a term of 
years. There are as many of these certificates as there are 
payments of interest to be made. .A.t each time of payment 
one is cut off and presented for payment. Hence the name. 
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coupon. Web. Diet.; eoupons, from the French, is a term 
employed in England and elsewhere to denote the warrants 
for the payment of the periodical dividends on the public 
stocks, a number of which being appended to the bonds are 
severally cut off for presentation as the dividends fall due. 
The practice of appending coupons prevails chiefly in refer
ence to foreign stocks. Am. Enc. Sup. 

The instrument in suit refers in the margin to bond cer
tificate No. 149, but it is not and never was annexed, attach
ed nor appended to that bond, although it was delivered to 
J. G. Myers at the same time he received the bond. That 
bond is an instrument perfect in itself, containing no refer
ence to any other paper. It is dated the first day of Feb
ruary, 1851, and provides that the defendant company shall 
" pay to the bearer of this bond certificate, at their office in 
the city of Portland, in the State of Maine, one thousand 
dollars in twenty years, with interest thereon, payable semi
annually from the date thereof, at said office." By the terms 
of the bond six months' interest fell due February 1st, 1854. 
By the certificate in suit thirty dollars, a sum equal to inter
est on the bond for six months, became due on the tenth of 
February, 1854. 'rhe bond was receipted for by Mr. Myers, 
on delivery, but no receipt was given for the certificate in 
suit. The testimony of Mr. Myers, given on cross examina
tion, cannot be received to contradict or change the charac
ter or legal effect of the printed and written papers in the 
case. 

From these facts and considerations we come to the con
clusion that the instrument declared on was issued improvi
dently and without legal consideration; that it is not a cou
pon or interest warrant pertaining to bond certificate No. 
149; and that as a separate and independent instrument it 
is not negotiable. 

The provisions of sec. 248, laws of 1856, do not apply to 
this case. 

Plaintiff Nonsuit. 
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CUTTING and MAY, J. J., concurred; TENNEY, C. J., con
curred in the result; APPLETON, J., concurred, adding the 
following note; and DAVIS, J., concurred with note of AP
PLETON, J. 

NOTE by APPLETON, J. If the bonds and coupons are both 
to be enforced, it is apparent that the defendant corporation 
will be compelled to pay an amount of interest not author
ized by the statutes of this state. If both were in the hands 
of the same holder, then payment could not be enforced. 
As tho bonds contain a promise to pay interest, the coupons 
which contain a further and separate promise to pay interest 
must be regarded as improvidently issued. 

The coupons in terms refer to the " bond certificate No. 
149," and would seem to be sufficient notice of the existence 
of such bond, and enough to put one on inquiry as to its terms. 
It does not appear that the plaintiff was the holder of the 
coupons in suit before their maturity, for a valuable con
sideration, or that he came by them fairly in the due course 
of business, unattended with circumstances calculated to 
awaken suspicion. Without, therefore, deciding the ques
tion of the negotiability of coupons, it is apparent that the 
present action is not maintainable upon the proof before us . 

• 
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COUNTY OF OXFORD. 

ALBERT JEWETT versus WILLIAM C. WHITNEY. 

An attachment on mcsnc process of a right and equity of redemption is suf
ficient to sustain a levy upon the estate in fee, if at the time of the levy 
the incumbrance created by the mortgage is relieved. 

A levy reserving an estate less than a foe of a part of the premises set off 
is void in relation to the particular tract from which the reservation is 
made. 

A co-tenant in possession, may maintain trespass quare clausum against a 
stranger for an injury to the freehold. 

·where an execution was extended upon a lot of land upon which was a 
grist mill and privileg~, and the appraisers after describing said premises 
in their return, use the words "exclusive of the grist mill now standing 
on said premises," the levy cannot be upheld; and it matters not whether 
it was the intention of the appraisers to exclude the grist mill as personal 
estate, or to reserve the mill and land under the same for the debtor, as 
an estate in fee defeasible by the destruction of the mill ; in either case 
the levy will be void. 

Where the defendant co-operated with co-tenants of the plaintiff wrong
fully, in tearing down an old mill and erecting a new one at large ex
pense, the plaintiff can recover but nominal damages. 

This action is trespass quare clausum, and comes on report 
of MAY, J., presiding at Nisi Prius. 

Both parties claim title to the locus in quo, under Sumner 
Stone, who conveyed by deed of warranty September 12, 
1836, to Philip Barrows, who subsequently conveye@l to 
Thomas Kilbourn the immediate grantor of Jewett, the 
plaintiff. 

The defendant claims by virtue of an attachment and levy 
against Sumner Stone, and his attachment was made May 9, 
1836, perfected by levy in which the locus in quo is described 
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as the right to redeem one undivided half of said tract, with 
one undivided half of a water privilege sufficient for a grist 
mill, exclusive of the grist mill now standing on said prem
ises. 

The plaintiff for some time prior to July, 1834, had been 
in possession of the mill, which is the property in dispute, 
taking one half of the profits of the same, at which time the 
defendant took possession of plaintiff's part, and received 
his proportion of the earnings. The mill was soon torn 
down and rebuilt by defendant and his co-tenants, using so 
much of the old as was proper for the new mill. Whereupon 
this action is brought for expelling the plaintiff, tearing down 
the mill, converting the same, &c. 

At the date of the attachment by defendant, on May 9th, 
1836, the premises were under mortgage from Sumner Stone 
to Moses Young, who conveyed by quit claim to said Stone 
September 13th, 1836, upon which the plaintiff contended 
that the equity of redemption being attached, the premises 
could not be held in fee under it. 

The second count in the writ is for breaking and entering 
another close, being a saw mill standing upon the same lot of 
land as the grist mill, and claimed by plaintiff under the same 
conveyance, and by defendant under the same levy. 

C. W. Walton, counsel for plaintiff. 
Both parties claim title from one Sumner Stone; the 

plaintiff, by deed; defendant, by a levy. 
1. The defendant's levy, being after the debtor had con

veyed, can only be effectual by virtue of the attachment on 
the writ. This cannot be, because the attachment was of 
the debtor's right to redeem only, and the levy was made 
upon the fee. 

It may be said that the land was redeemed pending the 
attachment, and that the creditor thereby acquired the right 
to levy upon the fee. But we contend that the evidence in 
the case does not show a redemption. 

2. The premises in controversy between these parties was 
not included in the levy. The tenth parcel described in the 
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appraisers' certificate is the only one referring to the prop
erty in dispute between the parties. And it is perfectly 
clear from tho language used, that it was intended to exclude 
from the levy the grist mill building. Any other construc
tion would be a perversion of the language used. For not 
only do the appraisers in describing this parcel of land speak 
of it as an undivided half of said tract, with one undivided 
half of a water privilege sufficient for a grist mill, "exclusive 
of the grist mill now standing on said premises," but after 
stating the boundaries of the lot they say, " which said tract 
of land, and water privilege, we have on onr oaths appraised 
at the sum of $200." Having spoken of, and separated, the 
promisecJ into three distinct rights, namely, the land, the 
water privilege, and the mill, and expressly excluded the 
latter, the appraisers, as if to guard against the possibility 
of dispute, say " which said tract of land, and water privi
lege, we have appraised," &c., showing that the mill was not 
only excluded from the description of the property when it 
was first mentioned, but was left out in the appraisal. " Ex
pressio unius, exclusio alterius," applies here with full force. 
It may be said that the word land alone would include in its 
signification the mill standing upon it. Our answer is that 
the word land alone is not used. They have partitioned 
the property into land, water privilege, and mill, and so 
speak of it throughout the entire levy. The true inquiry is, 
not in what sense the word land may be used, but in what 
sense did these appraisers here use it ? That they did not 
understand the word land as extensive enough in its signifi
cation to include mills standing upon it, or at least that they 
did not so use it, will be seen by reference to the appraisal 
of the parcel next following the one in dispute. They first 
describe the land, and then add, '1 also one undivided fourth 
part of the saw mill standing and being on the premises." 
Here they expressly include the saw mill, while in the former 
case they expressly exclude the grist mill. Now if the ap
praisers supposed a levy upon " one undivided fourth part 
of said piece of land," would have carried with it one fourth 
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part of the saw-mill standing upon it, why did they add 
"one undivided fourth part of the saw mill?" and "one fourth 
part of the clapboard machine ? " The truth is that they 
intended to include the saw mill, and the clapboard machine, 
and they said so ;-they intended to exclude the grist mill, 
and they said so. And again at the close of their certif
cate, when they recapitulate what they have appraised, 
the appraisers say, "which said tract of land, saw mill, and 
clapboard machine, and water privilege, we have appraised," 
&c., being as particular to state what was included, and to 
leave out what was excluded, as before. To say that the 
appraisers intended to include, what they so expressly 
exclude, seems to be absurd; and would not now be argued 
were it not a point seriously made in defence. The plaintiff 
respectfully contends, therefore, that the grist mill building 
was clearly excluded, and was clearly intended to be exclud
ed, from the levy. Whether the land on which it stood was 
intended to be excluded, is doubtful. 

If the grist mill building was excluded from the levy, it is 
immaterial to the rights of the plaintiff whether the land on 
which it stood was excluded or not. If it was so intended, 
and the court so hold, that is all the plaintiff claims. If it 
was not, the levy is for that very reason void. For a cred
itor cannot, by making a levy, change the character of the 
estate, and convert a part of it into personal property by 
taking the land under buildings and leaving them as personal 
estate, to be torn down or removed. Grover v. Howard, 31 
:Maine R., 550, and authorities there cited. Howard v. Wads
worth, 3 Greenl., 4 71. 

3. When an undivided part of real estate is levied upon, 
the officer should state in his return some excuse for so 
doing, or the levy will be void. In this case not only an 
undivided half of the estate in dispute was levied upon, but 
of several other parcels; and yet no reason is stated by the 
officer or appraisers for so doing. For this reason, there
fore, the plaintiff contends that the levy is void. Rawson v. 
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Lowell, 34 Maine R., 201 ; Merrill v. Burbank, 23 Maino R., 
538; Stat. 1821, chap. 60, sec. 27. 

E. Gerry, counsel for defendant. 

1. This being an action of trespass quare clausum, it can
not be maintained, because the plaintiff was not in actual 
possession of the locus in quo at the time when the supposed 
trespass was committed. Bartlett v. Perkins, 13 Maine R., 87; 
Chitty Pl., 1 vol., 175; Rising v. Stannard, 17 Mass., 282; 
Mayo v. Fletcher, 14 Pick., 525 ; Taylor v. Townsend, 8 
Mass., 411; Shepherd v. Pratt, 15 Pick., 32; Little v. Pales
ter, 3 Maine R., 6. 

2. In order to maintain this action the possession of the 
plaintiff must have been entire and exclusive. Cong. Soc. 
v. Baker, 15 Verm., 119 ; Dorsey v. Eagle, 7 Gill and J olms., 
321; and the authorities before cited; 1 T. R., 430. 

3. One tenant in common cannot maintain trespass quare, 
&c., against his co-tenant, or any person acting with tho 
permission and consent of the latter, for claiming and exor
cising against the will of the former, exclusive possession of 
the common property and appropriating the entire income 
thereof. 4. Kent, 360; 1 Chitty Pl., 179; Porter v. Hooper, 
13 Maine R., 25; Rising v. Stannard, 17 Mass., 282; Duncan 
v. Sylvester, 13 Maine R., 417. 

In the case of Rising v. Stannard, before cited, the court 
say, "all the tenants in common have an equal right to the 
possession of the land held in common, and may occupy it 
themselves or any one of them may authorize a stranger to 
occupy under him. Anders v. Meredith, 4 Dev. and Batt., 
199. 

Trespass quare, &c., cannot be mainained for acts com
mitted subsequent to an ouster without a re-entry into pos
session. The authorities before cited. 3d Ed. Oliver's Prec
edents, p. 549, and the authorities there cited. 

Nothing short of the actual destruction of the common 
property will enable one tenant in common to maintain 
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quare, &c., against another. 4 East., 119, and the authorities 
there cited; 1 Chitty Pl., 179 and 79. 

" If one of tvrn tenants in common of an old stone wall 
pull it down in order to rebuild it, and does rebuild it, this 
is not destruction for which trespass lies. 1 Chitty PL, 79 
and 179, before cited. 

Although the R. S., chap. 129, sec. 17, authorizes tenants 
in common to sue in severalty, but section 18, of the same 
chapter, requires that notice to the co-tenants shall be given 
before trial. 

But the defendant wholly denies that the plaintiff has any 
legal title to the locus in quo, and claims title in himself. 
His title rests upon the construction of a clause in a levy 
made by defendant upon the land of Sumner Stone, Decem
ber 4, 1837, which levy is made a part of this case. 

The grist mill, at the time of the levy, stood upon the land 
levied upon, and described by metes and bounds, and there 
is no reservation or exception whatever. 

Sumner Stone, the debtor whose land was levied upon, as 
the deeds in the case show, had the same interest in the mill 
that he had in the land, and therefore it was liable to be 
taken in execution. 

The levy twice recites the fact that the "mill stands upon 
the premises." 

The same rule of construction is to be observed in regard 
to a levy as a deed. Waterhouse v. Gibson and al., 4 Maine 
R., 230. 

When several particulars are named in a deed descriptive 
of land intended to be conveyed, if some are false or incon
sistent, and the true ones sufficient to designate the land, the 
f 1lse and inconsistent will be rejected. Vose v. Handy, 2 
Maine R., 322; Wing v. Burgis, 13 Maine R., 111; Cutler v. 
Tufts, 3 Pick., 272; Pike v. Monroe, 36 Maine R., 309 ; Hall 
v. Fuller, 7 Vermont, 101. 

From the lapse of time since the levy, and the fact that 
Jewett had taken a bond of purchase from Whitney of the 
mill, a presumption of a title by grant under the circumstan-
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ces of this case, may fairly be raised. Clark v. Faunce and 
al., 4 Pick., 245; Allon v. Scott and al., 21 Pick, 25. 

MAY, J. If the plaintiff can recover it must be under the 
first count in his writ, no acts of trespass being proved under 
tho second. Upon an examination of the deeds in the case, 
we are satisfied that the plaintiff has established his title to 
the locus in quo, described in his first count, unless the de
fendant by virtue of his attachment in his suit against Sum
ner Stone, and his subsequent judgment, and levy has ac
quired a title which overrides it. Both parties claim under 
said Stone, who, at the time of the defendant's attachment, 
was seized as mortgagor, and tenant in common with others 
of one undivided half, part of a certain tract of land situate 
in the town of W at_erford, upon Crooked river, ( so called,) 
upon which tract was a grist mill and water privilege, said 
mill with its appurtenances being the lociis in qno. It ap
pears that Stone derived his title to this, and one undivided 
fourth part of a certain saw mill, land, and water privilege, 
adjoining to the grist mill tract, by a deed from Moses Brown 
to him, dated February 7, 1835, to whom said Stone gave 
back on the same day a mortgage, to secure a part of tho 
purchase money. 

The defendant's attachment bears date May 9th, 1836. 
The deed from Stone on which the plaintiff, through several 
intermediate conveyances, relies, was a deed of warranty, 
dated September 12, 1836, acknowledged the same day, and 
recorded two days afterwards. The levy relied on was made 
December 11, 1837, being within thirty days from the ren
dition of the judgment. It further appears that Brown, the 
mortgagee of Stone, by his deed of quit claim, dated Septem
ber 13, 1836, released and conveyed all his interest in said 
premises to said Stone. 

It is contended in defence that the defendant's attachment, 
having been made before Stone had parted with his interest 
in the premises, and seasonably followed up by a levy upon 
his execution, gives him the better title. This, it is conceded, 
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depends upon the validity and effect of the attachment and 
levy. If the attachment or levy does not cover the locus in 
quo, or if that part of the levy which is upon the tract on 
which the grist mill stands is void, then the title of the de
fendant fails. 

The first objection urged against the defendant's title, is, 
that the tract of land, on which the grist mill stands, was not 
attached upon the defendant's writ ag~inst Stone. The deed 
from Brown to Stone and the levy both describe the saw 
mill tract, which adjoins that o,f tho grist mill, as a part of 
lot No. 6, in tho 14th Range; and all the deeds, through 
which tho plaintiff claims, describe both mills as situate upon 
the same lot. From these facts, uncontrolled by any other 
evidence in the case, we infer that the premises conveyed by 
Brown to Stone, and mortgaged back to Brown, were a part 
of said lot No. 6. By the return of the officer who made the 
attachment, it appears among other things, that he attached 
not only all the right in equity of redeeming the land and 
mills mortgaged to Moses Brown, but also all said Stone's 
right, title, and interest in lot No. 6, in the 14th range in 
Waterford. There can be no doubt but that such an attach
ment authorized the defendant to levy his execution upon 
the mortgaged premises, in fee, provided the mortgage had 
been paid or satisfied, and the incumbrance created by it re
moved before the levy. Statute of 1821, chap. 60, sec. 1, 
re-enacted in the R. S., chap.114, sec. 31; Pillsbury v. Smyth, 
25 Maine R., 427. The deed of quit claim and release from 
Brown to Stone, made in September, 1836, operated to re
lieve the estate from the incumbrance created by the mort
gage.· We cannot doubt that such was the intention of the 
parties to the deed. This left the mortgaged premises in a 
condition to be levied upon, by the defendant, in fee, o.r to 
enure to the plaintiff by virtue of his d'eed, if no valid levy 
should be made. 

The second objection to the defendant's title is more for
midable. It is that the grist mill, which is the locus in quo, 
is not included in the estate set off upon the defendant's exe-

17 
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cution. It is urged, and not without reason, that the ap
praisers, by their language and from their description of the 
premises, manifestly intended to exclude from the levy, either 
the mill as personal property, or the mill and land on which 
it stood as a part of the realty ; and that in either view the 
defendant took nothing by his levy, so far as relates to the 
premises described in his first count. 

It is true, that if tho appraisers have excluded from the 
levy the mill and la,nd in fee simple, then it can be effectual 
only to pass the residue of the tract. So, too, if they have 
reserved to the debtor a right to occupy the mill, then stand
ing upon the premises, until its destruction, this being an in
terest in the realty, would amount to a fee, defeasible by the 
destruction of the mill, which, if valid, would render any in
terference, on the part of the defendant, a trespass, while the 
mill should stand. Such a proceeding, however, would be 
unauthorized. In effect it would be to cut up a fee simple 
into parts at the pleasure of the creditor. This cannot be 
done, unless in some cases, where the statute authorizes an 
execution to be levied on the rents and profits of an estate. 
The present is not such a case. A levy, therefore, reserving 
such an occupation of a part of the promises set off, would 
be void in relation to the particular tract from which the 
reservation was made. So, too, "a creditor cannot, by mak
ing !I- levy, change the character of his debtor's estate, and 
convert a part of it into personal property, by taking the 
land under the buildings, and leaving them as the personal 
estate, to be torn down or removed." Grover v. Howard, 
31 Maine R., 546. There is no evidence in this case tending 
to show that the grist mill standing upon the premises at tho 
time of the levy, was not a part of the realty. On the con
trary, all the deeds o.f conveyance recognize it as such, and 
the counsel on both sides have, in their arguments, so treated 
it. Therefore, if excluded as personal estate, the levy upon 
the tract on which it stands is void. 

Our inquiry then is, does tho levy exclude the grist mill 
or the mill and land on which it stands, in any of the pre-
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ceding modes. If the fact of exclusion is established, it 
may not be material to ascertain precisely in what mode. 

A levy is a statute conveyance to which the same rules of 
construction are to be applied as to a deed of conveyance. 
Waterhouse v. Gibson, 4 Green!., 2301 and there is no differ
ence in their application and effect, whether applied to an 
exception, a reservation or a grant. Allen v. Scott, 21 Pick., 
25. The intention, as developed in the language of the con
veyance, considered in connection with the state of facts 
existing at the time, is to control. Sanborn and al. v. Hoyt, 
24 Maine R., 118. In a levy the language of the return is 
to be taken as the language of the parties. 

In the case before us the levy was upon several distinct 
and separate parcels of land, and that part of its language 
which is more immediately applicable to the present ques. 
tion, is as follows : "Also one other tract of land situated in 
"\Vaterford, in said county, and on Crooked river, so called, 
it being one undivided half of said tract, with one undivided 
half of a water privilege sufficient for a grist mill, exclusive 
of the grist mill now standing on said premises." Then fol
lows a description of the tract by metes and bounds, and a 
valuation of " the land and water privilege," no mention be
ing made of the mill in such valuation. The one undivided 
half is appraised at one hundred dollars. The omission to 
mention the mill in connection with the land and privilege in 
this appraisal, while in appraising the very next tract de
scribed in the same levy, which is one undivided fourth part 
of a certain tract of land, with an undivided fourth part of a 
saw mill standing thereon, the land, saw mill, and water priv
ilege are all specifically mentioned, is a fact strongly indica
tive of an intention to exclude the grist mill. These two 
tracts, with the mills and water privileges connected there
with, were all the estate, parts of which were conveyed by 
Brown to Stone, F0bruary 7, 1835, as appears by his deed of 
that date. The consideration of that deed was $600. The 
valuation in the levy of the whole estate, so conveyed, if the 
grist mill was included in the levy, was but $275. May not 
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this difference in tho value indicate that the grist mill stand
ing on the premises was excluded'? Besides, if we leave out 
of the levy the words " exclusive of the grist mill now stand
ing on said premises," such, in other respects, is tho almost 
verbatim similarity between the two descriptions in the deed 
and the levy, that we are led to infer that the appraisers must 
have had the description in the deed before them to copy 
from when they made the levy. If such was tho fact, then 
the insertion of the words of exclusion in the levy shows 
clearly an intention to diminish the estate which was con
veyed to Stone by the deed; and if tho appraisers hatl not 
such description before them, no satisfactory reason has been 
assigned in the defence for using these excluding words in 
the levy, and none can be assigned, except that they were 
used for the purpose of excluding the mill, either with or 
without an interest in the land, from tho operation of the 
levy. Unless such was the intention, no effect whatever can 
be given to the words. 

In the case of Howard v. ·wadsworth and al., 3 Greenl., 
471, there was a conveyance by deed of one undivided half 
of a mill site, with the falls and privileges, "exclusive of the 
grist rnill now on sm:djalls, with the right of maintaining the 
same." These words of exclusion in the deed were held to 
be a reservation securing to the grantor tho mill and the 
right of maintaining the same so long as it should stand on 
the premises. The words, "with the right of maintaining the 
same," do not appear to have been regarded by the court as 
having any influence in determining the fact of tho exclusion 
of the mill, but simply as tending to show the nature and ex
tent of the interest intended to be reserved. No distinction, 
therefore, is apparent between the case cited and the one at 
bar, so far as relates to the construction touching the fact of 
exclusion. In view, therefore, of this authority, and the con
siderations before stated, we are satisfied that the grist mill 
standing on the premises at the time of the levy, either with 
or without an interest in the land, ( and as we have before 
said, so far as this case is concerned, it matters not which,) 
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was in fact intended to be excluded from the levy, so that 
the defendant, by means of it, acquired no title to the mill or 
the land on which it stands. 

It is suggested in defence, that the word exclusive instead 
of inclusive was used in making the levy by mistake. If this 
be so, the court have no powerr either at law, or in equity, 
to correct it. Linscott v. Fernald and. al., 5 Greenl., 496; 
Lumbert v. Hill and al., 41 Maine R., 475. The other objec
tios urged against the validity of the defendant's levy need 
not be considered. 

It is next objected by the learned counsel in defence that, 
under tho circumstances of this case, title in the plaintiff is 
not alone sufficient to maintain tho action. It is said the 
plaintiff was not in actual possession when the acts of tres
pass complained of wore committed. It appears that he was 
a tenant in common with others, and his cotenants were in 
the actual occupancy of the mill, accounting to him for his 
share of the profits. It does not appear that they were 
lessees. At most they were but the servants of the plaintiff, 
carrying on, upon shares, his portion of the estate. Their 
possession was his possession. Hobson testifies that Lebroke, 
the plaintiff and himself, who were the then owners of the 
mill, had been in possession, occupying jointly until the de
fendant took possession, on the 8th or 10th of July, 1854. 
Such possession is sufficient to maintain trespass quare clau
sum. If however the plaintiff's cotenants could be regarded 
as tenants at will of his share in the estate, still the action 
would be maintainable for acts injurious to the freehold. 
Davis v. Nash, 32 Maine R., 411. 

The gravamen of complaint as alleged in the writ, is the 
breaking and entering of the defendant into the plaintiff's 
close or mill, on the 8th· of July, 1854, and thereafterwards 
tearing down and destroying said mill, and taking and carry
ing away the materials thereof, whereby the plaintiff has been 
wholly deprived of the benefit of his said mill. It is, in sub
stance, a usurpation of the foe, and an expulsion of the plain
tiff from his portion of the estate. The defendant was not a 
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tenant in common ·with the plaintiff, and the acts complained 
of do not appear to have been done by tho license or direc
tion of any person that was. The plaintiff's cotenants seem 
to have been passive, taking no adversary part in depriving 
the plaintiff of his share of the profits of the mill. They 
merely assented to the title assumed by the defendant, and 
agreed to account to him for the profits of the plaintiff's 
share, and subsequently did so. This case is therefore wholly 
unlike that of Rawson v. Morse and al., 4 Pick., 127. 

The authorities cited in defence clearly show that posses
sion in fact, is indispensable to the support of trespass quare 
clausum, and that after an ouster no action can be maintained 
for a subsequent trespass without a re-entry. If the defend
ant took possession under his levy, this was an ouster, not
withstanding his levy upon the locus in quo was void. The 
difficulty in the way of the defendant's position, is, that the 
facts in the case show a subsequent re-entry by the plaintiff 
before the acts of trespass complained of were committed. 
The testimony shows that he was in possession at the time, 
and that he received his share of the profits for the preced
ing year. The statements of Lebroke, who was a witness 
for the defence, as to what the plaintiff said about having a 
bond, or a claim from Whitney on the mill, are too indefinite 
and uncertain to authorize the conclusion that tho plaintiff 
was in possession as tenant, or otherwise than in his own 
right. In view, therefore, of the facts, we find nothing in 
the relation of the parties which constitutes a defence; or in 
the nature of the occupancy by persons other than the plain
tiff, which divested him of that possession in fact, legally 
necessary to the maintenance of this suit. 

The only remaining question is that of damages. The 
proof shows that the mill, standing on the premises at tho 
time when the defendant took possession, in July, 185'1:, had 
become nearly worthl(lss. It was so rotten that it could not 
be repaired, and tho witness, Lebroke, testifies that it was 
almost impossible to use it. In its then condition the profits 
,of it could not have exceeded tho cost of tho repairs. Under 
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these circumstances the defendant co-operated with the co
tenants of the plaintiff in tearing down the old mill and erect
ing, at an expense of more than two thousand dollars, a new 
one in its stead. So far as the materials obtained from the 
old mill were of value, and would answer, they were put into 
the new. While the plaintiff may, possibly, have lost some 
immediate profits, before the date of his writ, by his expul
sion from the mill, he has largely gained in the increased 
value of his estate. His damages, therefore, can be only 
nominal. 

Judgment for the plaintiff for one dollar. 

HANNAH DYER, Cornp't, versns THOMAS HUFF. 

The statute of 185G, "in relation to witnesses," was not intended to effect 
any existing statute, but to change the rule of the common law, which 
excluded parties of record and others from testifying. 

It was only an enlargement of certain acts, and contains no repealing sec
tion. Neither was it intended to exclude the complainant in a bastardy 
process, "until the defendant shall first offer himself as a witness,?' on 
the ground of an implied offence against the criminal law. 

EXCEPTIONS. GOODENOW, J., presiding. 
This is a complaint of bastardy. 
To sustain the action, the attending physician, Dr. Jesse 

Sweat, was called, and before being sworn the respondent's 
counsel objected to the introduction of any testimony show
ing or tending to show that the complainant at the time of 
her travail accused the respondent with being the father of 
said child, because that by the statute of this state, passed 
April 9, 1856, entitled "an act in relation to witnesses," the 
provisions contained in chapter J31 of the Revised Statutes, 
particularly sections 7 and 8, were repealed; and further, 
that they objected wholly to the complainant's testifying 
until after the respondent offered himself as a witness. The 
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presiding justice ruled that the case should proceed in the 
ordinary mode pursued in such cases prior to the passage of 
the act of 1856. The witness tetJtified, and the complainant 
was next sworn, the respondent's counsel still claiming that 
she could not be a witness until after the respondent "had 
offered himself" as a witness, but her testimony was re
ceived. 

The defendant, though objected to by complainant, was 
introduced and testified as a witness for himself. 

The jury found a verdict in favor of the complainant. 

Eastman & Leland, and Tcipley1 comrnel for respondent. 

D. Hammons, counsel for complainant. 

CuTTIXG, J. The statute of 1856, chapt01~ 266, entitled 
"An act additional in relation to witnesses," was not intended 
to effect any of the then existing statutes of the state, but 
was designed to change the rule of the common law, which 
excluded parties of record, and those having any interest in 
the event of the suit, from testifying. It was only an enlarge
ment, as its title imports, of certain acts, admitting certain 
persons to give evidence in cases where by the common law, 
they were held incompetent, such as inhabitants of cities, 
towns and plantations, and members of certain corporations. 
The act contains no repealing section, which is usually in
serted, when in conflict with a pre-existing statute. Its most 
ardent advocates did not mean by its provisions to exclude 
a person from being a witness, who was before admissible 
either by statute or the common law. With what propriety, 
then, can it be contended, that the eighth section of chapter 
131 of R. S:., allowing the complainant, under certain circum
stances to be a witness, has been repealed? The only an
swer which the counsel for the respondent can give, is, that 
it was repealed in order to allow the putative father in all 
cases an opportunity to escape ; and such would be the inev
itable consequence ; for by our decisions unless the com
plainant can first testify, tho respondent, however guilty, 
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must be discharged; then no evidence, not even his confess
ions, are admissible against him. 

But, says counsel, bastardy implies an offence against the 
criminal law, and a party cannot be a witness in such a suit, 
unless the defendant shall offer himself as a witness, and my 
client does not elect so to do, because, otherwise, no evi
dence can by any possibility be produced against him. It 
cannot be inferred that the legislature of 185G entertained 
any such idea. 

The respondent, on his own motion, was admitted to testi
fy, and even if such admission was erroneous, J,ie has no just 
cause of complaint. 

As to the instructions requested by the respondent's coun
sel, and given or refused by the presiding judge, we perceive 
110 evidence reported in the case upon which to base any 
imch requests, and for aught that appears they wore purely 
hypothetical. 

Exceptions overruled, and y'udgment on the verdict. 

INHABITANTS OF OXFORD 

versus 

COUNTY COMMISSIONERS OF OXFORD COUXTY. 

A writ of certiorari is grantable only at the discretion of the court. 

The hearing and determination upon a petition for a writ of certiorari must 
be had at Nisi Prius. 

'l'his case is presented upon a petition to the Supreme Ju
dicial Court, next to be holden at Paris, within and for the 
county of Oxford ; but it does not appear that the petition 
was there heard and determined, and no report or exceptions 
consequently are before this court. 

J. J. Perry, counsel for plaintiffs. 

S. C. Andrews, County Attorney, for defendants. 
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HATHAWAY, J. A writ of certiorari 1s grantable only at 
the discretion of tho court. Cushing v. Gray et. al., 23 
l\faine R., 9; Inhabitants of Waterville, petitioners, 31 Maino 
R., 506; Rand v. Tobie, 32 Maino R., 450; Dyer v. Small 
et. al., 33 l\Iaino R., 273; Inhabitants of West Bath, petition
ers, 36 Maine R., 74. 

The petition is improperly before us. The hearing a ncl 
determination should have been at Nisi Prins. 

It was not included in the enumeration of subjects to be 
considered by this court, as matters of law, in the statute 
of 1852, chap. 246, sec. 8, nor in tho last revision of the 
:;:tatutes, chap. 77, sec. 17. 

Disrnissedfrom the Law Docket. 

STATE versus FRA~KLIN T. WEATHERBY. 

Adultery can oaly be committed by parties one of whom at least, is mar
ried, and by parties not married to each other. 

A decree of divorce from the bond of matrimony effectually and fully abro
gates the marriage contmct, and sets the parties free from their marital 
relations to each other. 

"\1hero the wife was divorced for the fault of the husband, and he married 
another, and cohabited with her without having obtained a like divorce, 
he does not thereby commit the crime of adultery either by the laws of 
this state or at common law. 

The indictment charges that the defendant, on the 22d of 
August, 1856, at l\Iexico, in said county of Oxford, did com
mit the crime of adultery with one Catharine F. Thompson, 
by then and there having carnal knowledge of her body, he, 
the said W eathorby, being then and there a married m 
and then and there having a lawful wife alive, other than the 
said Catharine F. Thompson, and he tho said Weatherby, and 
the said Catharine F. Thompson, not being· then and there 
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lawfully married to each other. The indictment was found 
at this term of the court. 

It was proved on the part of the government and admitted 
by the defendant that he was lawfully married to one Eliza
beth Whitney, at Bath, in this state, June 15, 1837. That 
they lived together about nine years, and then separated. 
That about five years ago she was divorced from said W eath
erby, on her application, by the Supreme Judicial Court of 
this state, and has since married again. 

It was also proved on the part of the government, that the 
defendant and one Catharine F. Thompson, the person with 
whom the adultery is alleged to have been committed, were 
married to each other at Nashua, New Hampshire, May 14, 
1854, and in June following moved into the town of Mexico, 
in this county, where they have since lived and cohabited 
together as husband and wife. 

Upon this evidence it was contended for defendant that 
the jury would not be authorized to find the defendant guilty 
of adultery, and the court was requested so to instruct them. 
The presiding judge, intending to reserve the question for 
the consideration of the full court, overruled the objections, 
and instructed the jury that if they should find that the 
defendant had had sexual intercourse with said Catharine F. 
Thompson as alleged in ~! 1e indictment, to find a general ver
dict of guilty, and the jur; so found. 

Record & Walton, counsel for defendant, argued as fol
lows: 

In the investigation of this cause four titles come under 
consideration: Divorce, Marriage, Bigamy, and A.dultery. 

1. Of the Divorce. Encyclopedia A.mericana, title Di
vorce; Bouvier's Law Diet., title Divorce ; Webster's Diet., 
title Divorce ; Holthouse's Law Diet., Divorce ; 2 Kent's 
Com., Leet. 27; Story's conflict of Laws, chap. 7. 

2. Of the capacity of the guilty party to marry again. 
Medway v. Needham, 16 Mass., 157; Cambridge v. Lexing-
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ton, 1 Pick., 506; Putnam v. Putnam, 8 Pick., 433; Story's 
conflict of Laws, 2d Ed., chap. 5, sec. 123, 124. 

3. Of Bigamy and Polygamy. Russell on Crimes, title 
Bigamy, chap. 23, p. 187; Mass. Stat. of 1784, chap. 40, sec. 
2; Stat. of 1821, chap. 10, sec. 2; R. S., chap. 160, sec. 5, 6; 
chap. 87, sec. 4; chap. 89, sec. 1; Stat. of 1834, chap. 116, 
sec. 2, 3 ; R. S., chap. 89, sec. 2, 7th c. 

4. Of Adultery. Commonwealth v. Putnam, 1 Pick., 136; 
2 Grcenl. on Ev., sec. 48. 

The application of these authorities to the case at bar will 
establish the following propositions : 

1. That the divorce from his first ,vife, although obtained 
npon her application, dissolved and totally severed the mar
riage tie, and gave the defendant the capacity to marry again, 
unless restrained by the laws of the place where the second 
marriage should take place. 

2. That his second marriage having been solemnized in r 

New Hampshire where no such restraints exist, was valid, 
and should be so regarded everywhere. 

3. That by living and cohabiting with his second wifo in 
this state, the defendant did not commit adultery, or any 
other crime; but on the con~rary, Catharine F. Thompson, 
the woman with whom he is alleged to have committed the 
crime. of adultery, was at the time his lawful wife. 

S. C. Andrews, attorney for the state. 

RrcE, J. The defendant was indicted for adultery. On 
the trial it was proved and admitted that in 1837 the defend
ant was lawfully married to Blizabeth Whitney, in the town 
of Bath, in this state, and that they lived together as hus
band and wife about nine years; that some five years since 
she was divorced from the defendant by the Supreme J ndi
cial Court of this state, on her own application, and that she 
has since that time been again married to a person other than 
the defendant, with whom she is now living; that the defend
ant and Catharine F. Thompson, tho person with whom the 
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alleged crime was committed, were married in Nashua, New 
Hampshire, May 14, 1854, and in the following June moved 
into Mexico, in the county of Oxford, where they have since 
cohabited together as husband and wife. 

The question now presented for our determination is, do 
these uncontroverted facts render the defendant amenable to 
the charge of adultery ? 

The civil law definos adultery to be the "carnal knowledge 
of another man's wife," and as is said in vVood's Institutes, 
272, the connection of a married man with a single woman 
does not make him guilty of the crime of adultery. 

Adultery is the carnal connection of a man with another's 
wife. The man may be either married or single; but the 
woman must be married; for the essence of the crime is in 
the adulteration of the offspring, the spuriousness of the 
issue. If a married man has carnal knowledge of a single 
woman, it is not adultery, but fornication. 2 Swift's Laws 
of Conn., 227. Noah Webster defines it to be the violation 
of the marriage bed; a crime or a civil injury which intro
duces or may introduce into a family a spurious offspring. 
Such would seem to have been the more ancient and com
mon meaning attached to the term adultery. With us, how
ever, the term has a more comprehensive signification, and 
renders both parties implicated equally liable to punishmen 
if either the man or woman be married. R. S., chap. 160, 
sec. 1. 

In this state, marriage is purely a civil contract. When 
contracted in violation of positive prohibitions of law, as in 
case of the marriage of an idiot, an insane person, or of a 
white person and a negro, indian or mulatto, it is absolutely 
void; and the contract may be dissolved in other cases, at 
the discretion of the Supreme Judicial Court. This discre
tion is, howevert usually exercised within the rules and for 
the causes heretofore prescribed by the legislature. When 
the power of the court has been exercised, and a divorce 
from the bond of matrimony has been decreed on the appli
cation of one party, for the misconduct of the other, in what 
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condition are the parties left'? That tho innocent party is 
absolutely absolved from all obligations created by the prior 
marriage contract, and is at liberty to marry again, has never 
been controverted. But the condition of tho gnilty cause 
of the divorce is not, in popular estimation, at least, so free 
from doubt. There seems also to have been an impression 
in the minds of the legislature that such party ·was not, by 
such decree, relieved from all obligations imposed by the for
mer marriage. Hence it was provided in sec. 2, chap. 89, R. 
S., clause seventli, "In all cases where one party has been or 
shall be, divorced from the bond of matrimony, the court 
granting the same may, on application of the other party, 
grant a like divorce on such terms and conditions as such 
court, in the exercise of a sound discretion, may judge rea
sonable." 

The origin of this opinion may probably be found in chap. 
40, sec. 2, of the laws of 1784, providing for the punishment 
of adultery and polygamy. That section contains the follow
ing proviso: "That this act, or anything therein contained, 
shall not extend to any person that is or shall be at the time 
of such marriage, divorced by sentence of any court what
ever, which has or may have legal jurisdiction for that pur
pose, unless such person is the guilty cause of such di
vorce." 

The above provision was in substance re-enacted by the 
legislature of this state, chap. 10, sec. 2, laws of 1821. 
These acts do, by implication, restrain the party who has 
been the guilty cause of divorce from contracting another 
marriage, and in case of violation of such restraint impose 
the penalty prescribed for polygamy. 'l'here is nothing in 
either of these acts, affirming the continuation of the mar
riage contract as to either party, nor declaring that the 
" guilty cause of divorce " shall be deemed guilty of adultery 
in case of a second marriage. For reasons of public policy, 
it may be supposed the legislature deemed it expedient to 
restrain such guilty party from contracting a second mar
riage, by rendering them liable to punishment, as for the 
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crime of polygamy. This, however, is by inference only. 
How far it was ever binding as a formal statute we do not 
now inquire. 

The statute of 1821 was modified by act of 1834, chap. 
116, sec. 32, and by the provisions of the revised statute so 
as to authorize the court to grant the guilty cause of divorce 
a like divorce. 

Adultery, in this state, can only be committed by parties, 
one of whom, at least, is married, and by parties who are 
not married to each other. To affirm that a person is mar
ried, and yet has no legal husband or wife, is manifestly a 
solecism. In the very nature of things, the marriage con
tract under such circumstances cannot exist. There cannot 
be a husband without a wife, nor a wife without a husband. 
The existence of one necessarily and conclusively implies 
the existence of the other. Husband and wife are correla
tive terms. Anything, therefore, which destroys that rela
tion as to one party necessarily destroys it as to the other. 

A decree of divorce from the bond of matrimony effectu
ally and fully abrogates the marriage contract, and sets the 
parties free from their marital relations to each other. The 
People v. Hovey, 5 Barb. Sup. Court R., 117; Com. v. Put
nam, 1 Pick., 136; West Cambridge v. Lexington, 1 Pick., 
506. 

By operation of the decree of the court, granting a di
vorce from the bonds of matrimony to the former wife of 
the defendant, he ceased to be a married man. Whether he 
could, therefore, legally contract a new marriage would 
depend upon the laws of the place where such marriage was 
contracted. West Cambridge v. Lexington, 1 Pick., 506. 
The last marriage of the defendant was contracted in New 
Hampshire. We are not aware of the existence of any law . 
in that state which would restrain a party situated as the 
defendant was at the time of his alleged marriage with Cath
arine F. Thompson from entering into the marriage contract. 
See compiled laws of N. H., chap. 233, sec. 5 and 6. 

But, however this may be, this case cannot be affected by 
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it. Kor can this case be aff ectod by the existence or non
existence of a law in this state which shall make a person 
who has boen divorced, and was tho guilty cause of such 
divorce, who shall marry again, amenable to the punishment 
provided for polygamy. He is not indicted for the viola
tion of such a statute, if any such exist. There is no law 
in this state wliich declares that such acts as have been 
proved agninst tho defendant constitute the crime of adul
tery. Nor would those acts constitute that crime at the 
common law. 'l'his indictment cannot be sustained. 

Exceptions sustained and a new trial granted. 

JACOB B. LITTLEHALE versus NATHANIEL :M.rnERRY. 

A demand of payment, of an endorser of a promissory note, must convey 
information of its dishonor, and should be made before the fourth day 
after the last day of gmce. 

Reported by Goonmrnw, J. 
A.ssumpsit agaimt defendant as endorser of a promissory 

note, dated Boston, November 1, 1854, payable to his order 
in twenty months, and by him endorsed. 

The plaintiff proved that a messenger went to Boston with 
the note, where plaintiff was informed by the defendant the 
maker resided, for the purpose of making a demand upon the 
maker, and on the third day of July, 1856, made diligent 
search in the city of Boston, for Charles Carter, the maker 
of said note, and that then and there he a:-icertained that said 
Carter had removed from Boston, and then resided at Read-

. ing, in the state of Massachusetts, and not at Boston afore
said; that immediately on receiving that information he pro
ceeded to said Reading, but was unable to reach that town 
until the fourth day of the same July, not having ascertained 
his residence in season to go on the third, where he found 
the said Carter, at his residence in said Reading, and then 
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and there demanded of said Carter payment of said note, 
which he then had, and exhibited to said Carter, and that said 
Carter then and there refused to pay said note, or any part 
of the same ; that on the eighth day of the same July pay
ment of said note was duly demanded of said endorser, in the 
town of Woodstock, in the county of Oxford. 

Rawson & Ludden, counsel for plaintiff. 

C. TV. Walton, counsel for defendant. 

TENNEY, C. J. The note in suit was made in :Massachu
setts, and to hold the endorser thereof, the law of l\fassachu
setts must have been complietl with, in relation to demand 
and notice. 

It is well understood, that in that commonwealth, on all 
promissory notes, which are negotiable, payable at a future 
day, grace shall be allowed. R. S. of Mass., of 1836, chap. 
33, sec. 5. But whether the note in this case was presented 
on the day required by the laws of Massachusetts, and pay
ment demanded, is quite immaterial, as it is very certain that 
the notice to the defendant was defective, in not containing 
information that the note had been dishonored; and it being 
given the fourth day after the last day of grace, it was clear
ly too late; and the endorser was discharged of his liability. 
Gilbert v. Dennis, 3 Met., 495. 

Plaintiff nonsnit. 

JOSEPH MATTHEWS versns MELZER BUCK. 

Parties to a contract made in fraud of creditors may subsequently :rescind 
such contract before the rights of creditors or,purchasers have intervened 
and where not effected thereby. 

Where such contract is voluntarily rescin\led no disability will attach by 
re:1son of :1ny previous fraud to any subsequent :1rrangement in regard to 
the same property with other persons, or between themselves when third 
parties h:1ve acquired no rights. 

18 
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ExcEPTIONS and motion to sot aside tho verdict, GOODE• 

NOW, J., presiding. 
This is an action of replevin for one cow and calf and one 

yearling heifor which plaintiff claimed to have previously 
hircJ to the defendant, and that the time for which they ·were 
hired had expired. 

Defendant also claimed title to the same by virtue of bar
gain and sale to him by said plaintiff, and introduced testi. 
mony tending to prove such sale, wliicli sale was adm1·ttecl by 
plaintfff to have been made. 

Whereupon counsel for defendant requested the presiding 
judge to instruct the jury that defendant having given the 
note for the property described in plaintiff's writ, tho plain
tiff is not now at liberty to deny tho validity of that trans
action. 

That if the jury find the note was given to cover the prop
erty claimed by plaintiff, from attachment by creditors of 
either plaintiff or defendant, the plaintiff is estopped from 
claiming it in this action. 

That if the jury find that the cows or steers, or cows alone 
came ii1to the hands of defendant by any fraudulent agree· 
ment in relation to the rights of creditors of either, known to 
both at the time, tho plaintiff cannot repudiate tho agree
ment and recover in this suit. 

The judge declined giving either of said instructions, but 
did instruct in reference to all of them, that if the plaintiff 
and defendant undertook to do what in itself was unlawful 
as against creditors, and afterwards made a valid contract in 
reference to the same property, the defendant would be 
bound by tho last contract. 

There was evidence tending to prove that the plaintiff and 
defendant made an arrangement for tho purpose of defeating 
or delaying creditors ; that the plaintiff put into the possess
ion of the defendant a pair of steers, valued at fifteen dol
lars, and two cows valued at fifteen dollars each, in 1850, and 
took his note for $45,00. 

That subsequently in 1851, the plaintiff took back t::ie 
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steers and gave up the note, and then made an arrangement 
to let the cows to the defendant. 

The court instructed the jury that the law would not aid 
either party in obtaining relief from such fraudulent arrange
ment, if it was proved to have existed. But ifthat arrange
ment was abandoned by tlie parties, the steers taken back 
and the note given up, the law would not hinder them from 
making an honest arrangement subsequently in relation to 
the cows, and if they believed from all the evidence that such 
arrangement was honestly made; such previous arrangement 
if fraudulent towards creditors, would not defeat the plain
tiff's claim for what they found honestly due him under such 
last arrangement. The court did not give tho instructions 
in the language requested, because it did not seem to pre
sent a full and fair view of the state of the question. 

There was testimony tending to prove that the defendant 
had a settlement with the plaintiff in 1855, and admitted his 
right to the cow, calf and heifer sued for ; and there was tes
timony conflicting with it. All the facts were submitted to 
the consideration of the jury. The verdict was for the plain
tiff. 

S. C. Andrews, counsel for plaintiff ... 

T. Ludden, counsel for defendant. 

:MAY, J. From the testimony recited in this case, so far 
as we are able to understand it from the bill of exceptions, 
it appears that some time in 1850 the plaintiff sold to the de
fendant a pair of steers and two cows, for which the defend
ant gave his note for $45; and there was testimony tending 
to show that this sale was fraudulent as against creditors, 
and that subsequently, in 1851, the plaintiff took back the 
steers and gave up the note; and at the same time made an 
arrangement to lease tho cows to the defendant. There was 
also testimony that the parties had a settlement in 1855, when 
the defendant admitted the plaintiff's right to the cow, calf 
and heifer sued for. The instructions requested on the part 
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of the defendant were not given by the presiding judge in 
the language of the requests, but were in substance given. 
The jury were instructed, substantially, that the law would 
not aid either party in obtaining relief from an arrangement 
which ,vas fraudulent as against creditors, if it was proved 
to have existed, but that if such arrangement was abandoned 
Ly the parties, the steers taken back, and the note given up, 
the law would not hinder them fron\ making an honest ar
rangement subsequently, in relation to the cows; and further, 
that if they afterwards made a valid contract in regard to the 
same property, the defendant would be bound by such con
tract. 

No reason is perceived why parties who have made a con
tract in fraud of the rights of creditors, should not be per
mitted subsequently to rescind such contract in all cases 
before the rights of attaching creditors or subsequent pur-

• chasers have intervened, and where such existing rights are 
not affected thereby. A rule of law which should prevent 
them from doing so would be manifestly unjust, and tend 
greatly to the perpetuation of such frauds. Notwithstanding 
such a contract is valid between the parties, still if they vol
untarily rescind it, no disability will attach, by reason of any 
previous fraud, to any subsequent arrangement of theirs in 
regard to the same property, so as to render it invalid, 
whether such arrangement be made with other persons or 
between themselves, provided the rights of third parties had 
not then attached. The instructions given are in harmony 
with these principles, and, upon the facts stated in the bill of 
exceptions, are found to be correct. 

We do not find upon examination of the evidence, as re
ported upon the motion to set aside the verdict, any proper 
ground upon which that motion can be sustained. 

Exceptions and rnotion overruled, 
cind Judgment on tlie verdict. 
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COUNTY OF YORK. 

ROBERT W. CARLE 

versus 

BANGOR AND PISCATAQIS CANAL AND RAILROAD COMPANY. 

At common law an action for damages by a servant for an injury occasioned' 
by the carelessness of a fellow servant in the same service, cannot be 
maintained against their common employer unless there be some contrib
uting fault on his part. 

Nor is the common law upon this subject changed in its application to
railroad corporations in this state by the provisions of the Revised Stat
utes of 1841, chap. 81, sect. 21. 

This action was brought to recover damages for an injury 
sustained by tho plaintiff while in the employ of the defend
ants, occasioned by the carelessness of a fellow servant in 
the same employ. 

RICE, J., presiding, ordered a nonsuit, to which the plain
tiff excepted. 

Henry K. Bradbury, counsel for plaintiff. 

John H. Goodenow and Howard & Strout, counsel for 
defendants, cited the following authorities: Farewell v. Bos
ton & Worcester R. R. Co., 4 M:et., 49 ; Hayes v. Western 
R. R. Co., 3 Cush., 270; Duran v. Little Miami R. R. Co., 
Ohio, S. C.; Skip v. Eastern Counties R. R. Co., 24 Eng. Law 
and Eq.; Sherman v. Rochester and Syracuse R. R. Co., 15 
Barb., 574. 

MAY, J. From the testimony in this case, it appears that 
the injury of which the plaintiff complains was occasioned 
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by the negligence of a fellow servant in tho employ of the 
defendants; and there is no evidence tending to show that 
tho defendants did not exercise ordinary care in the selection 
of such servant. Under such circumstances, it is now the 
well established common law of England, that a workman 
who meets with an injury from the negligence of a fellow 
workm11n, cannot recover therefor in an action against the 
common master. Tho superior does not warrant the com
petency of his servants, and cannot be held answerable for 
their neglects to another servant, if he used proper care in 
their selection. Tarrant v. Webb, recently docic1ec1 in the 
English Court of Common Pleas, and cited in the American 
Law Reg., vol. 5, p. 306; Hutchinson v. York, Newcastle and 
Berwick R.R. Co., 5 W. II. and G., 343; Wigmore v. Jay, 
Ibid, 354. The same doctrine has also been held in N cw 
York. Brown v. Maxwell, 6 Hill, 592; Coon v. Syracuse and 
Utica R. R. Co., G Barb., 231. So it has been held, in sev
eral cases in l\Iassachusotts, that where the relation existing 
between the parties was that of master and servant, no action 
could bo maintained against tho mas tor for an injury received 
in the course of that service from the negligence of a follow 
servant. Farwell v. the Boston and Worcester R. Corp., 4 
:Met., 49; Hayes v. the Western R. Corp., 3 Cush., 270; King 
v. the Boston and Worcester R. Corp., 9 Cush., 112. 

In tho present case, although the duties of the servant 
through whose fault the injury is said to have occurred, were 
in some respects different from those of the plaintiff1 still, at 
the time of the injury, the plaintiff seems to have been em
ployed with his fellow servant in tho accomplishment of the 
same common enterprise, the duties of each being directed 
to the same end ; but if it were otherwise, the rule of law 
would be the same. Gillshannon v. the Stony Brook R. 
Corp., 10 Cush., 228; Albro v. the Agawam Canal Co., G 
Cush., 75. 

It is however contended that the common law upon this 
subject has been modified or changed by our R. S., chap. 81, 
sec. 21, so far as relates to railroad corporations; and that 
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their liabilities in cases like the present have been enlarged. 
By that statute it is provided that "every railroad corpora
tion shall be liable for all damages sustained by any person 
in consequence of any neglect of the provisions of the fore
going section, or of ciny other neglect of any of their servants, 
or by any mismanagement of their engines, in an action on 
the case, by tho person sustaining such damages." The gen
eral purpose of this statute seems to be to fix and establish 
the rights and obligations of railroad corporations as between 
themselves and third persons, not their servants ; and the 
language relied on in the section cited, has reference to 
the liabilities of such corporations for the neglects of their 
agents, or servants. N otwithstancling its literal construction 
might entitle a negligent servant to recover for injuries sus
tained, through his own fault, or any servant to recover for 
injuries occasioned by the fault of a fellow servant, still such 
a construction is wholly inadmissible. Statutes, unless plain
ly to be otherwise construed, should receive a construction 
not in derogation of the common law. Considering the gen
eral design of this statute, we are of opinion that it was not 
the intention of the legislature to ·change the nature of, or 
the incidents connected with, any contracts between such 
corporations and their servants. If such had been the inten
tion, we think it would have beon more plainly or directly 
expressed. Tho words, any person, in that section of the 
statute relied on, must be limited in their application to such 
persons as were not the servants of the corporation, and who 
may have sustained damages without any contributing fault 
on their part; thus leaving such servants, ·who are presumed 
to have arranged their compensation with their eyes open, 
and to have assumed the relation with all its ordinary dan
gers and risks, without any remedy against the corporation 
for such injuries as may be incident to the service they have 
engaged to perform. The servant assumes the risks and 
perils which are incident to his service, "and as between 
himself and his master is supposed to have contracted on 
those terms." N oye1, v. Smith and al., 2 Williams' Reports 



272 WESTERN DISTRICT. 

Andrews v. l\farshall. 

of cases decided in the Supreme Court of Vermont1 as pub
lished in the A.mer. Law Reg.1 vol. 51 p. 615. Most of the 
cases before cited distinctly recognize and approve this prin
ciple1 and some of them assert that the ordinary risks and 
perils assumed include those arising from the negligence of 
other fellow servants. Such a rule is supposed to induce 
greater caution on the part of servants, and thus to conduce 
to the general safety, and the public good1 and we are satis
fied with the reasons, the justice1 and the policy upon which 
it rests. The result is that upon the evidence contained in 
the report of this case1 

Tlie nonsuit rnust stand. 

JAMES ANDREWS versu,s NATHANIEL G. MARSHALL. 

The fraudulent vendor or grantor parts with all his interest in the prop
erty conveyed to his vendee or grantee; the law affords him no aid, and 
equity no relief in reclaiming it. 

Property conveyed in fraud of creditors, is not liable to be seized and dis
posed of by such creditors, otherwise than by authority of law; and an 
officer as their agent or legal representative has no greater power. 

EXCEPTIONS. GOODENOW1 .J., presiding. 
This is an action of trespass brought by the plaintiff as 

mortgagee to recover the value of a stock of goods attached 
by R. nf. Lord1 a deputy of the defendant1 who was sheriff of 
York county1 at the time of such attachment. 

The plaintiff claimed under his mortgage duly executed 
and recorded1 and the defendant justified under a writ Isaiah 
Atkins and als.1 v. Jacob L. Chase, ancl said Andrews as his 
trustee1 contending that the mortgage to the plaintiff was 
fraudulent and void1 as to the creditors of Jacob L. Chase, 
tl10 mortgagor. 

It appeared in evidence that the goods attached being a 
part of the same as those conveyed by the 111ortgage1 were 
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sold by the deputy, Lord, partly at private sale and partly at 
public auction, after the writ had been returned and entered 
in court, before any judgment was recovered in the actions 
on which the goods were attached, upon which writs it 
appeared that Chase has since been defaulted, that no account 
of the goods sold at private sale was kept by the officer sell
ing them, and that no particular return of such sale has ever 
been made by said officer. Rufus M. Lord testified that 
Chase requested him to sell at private sale. 

The goods were sold before judgment on the writs on 
which they were attached, upon a notice to the plaintiff to 
replevy them. 

Upon this evidence the plaintiff's counsel requested the 
judge to instruct the jury that the sale before judgment was 
unauthorized by law, and that if they believed all or any of 
the goods were sold by Lord at private sale, and no account 
kept by him of such sales, then he would be a trespasser 
ah initio, and could not justify his taking and conversion of 
goods. 

The judge declined to give this instruction and instructed 
the jury that although the officer might, by his irregularities 
in the sale, have become a trespasser ab initio, as regards 
Chase, yet the plaintiff in this action can derive no advan
tage from such irregularities. If they found the mortgage 
was made to defraud or delay creditors, that the defendant 
may justify under his attachment, and contest the validity of 
the mortgage to the plaintiff as to Chase's creditors, in the 
same manner as if his proceedings had been regular and 
legal. That if the mortgage was fraudulent, the defendant 
would be answerable to Chase, and not to the plaintiff for 
any such irregularities. 

The verdict was for the defendant, and tho plaintiff ex
cepted. 

T. JJ1. Hayes and R. P. Tapley, counsel for plaintiff. 

Paine and Eastman, and Lefond, counsel for defendant. 
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OuTTnrn, J. Tho rncord discloses, tlwt the plaintiff claims 
title to the property in controversy under a mortgage, duly 
executed and recorded, from one Jacob L. Chase. 

Tliat the defondant justifie::; the taking, and alleges, tliat 
as an officer he attached the property on a writ in favor of 
Isaiah Atkins and another against Chase, and contends that 
the mortgage was fraudulent and therefore void as against 
his creditors, whom ho now represents. 

Tho defonclant pretends to represent creditors, and in 
order to sustain and continue that relation, it is contem1ocl, 
he must show that such affinity has been maintained through
out and not sundered by any illoga1 or unjustifiable act. 
This proposition was overrul0<l by tho presiding judge, who 
charged the jury "that although the officer might by his 
irregularities in the sale have become a trespasser ab initio, 
as regards Chase, yet the plaintiff, in this action, can derive 
no advantage from such irregularities. If they found that 
the mortgage was made to defraud or delay creditors, the 
defendant may justify under his attachment and contest the 
validity, as to Chase's creditors, of the mortgage to the 
plaintiff, in the same manner as if his proceedings had boon 
regular and legal. That if tho mortgage was fraudulent the 
defendant would he answerable to Chase, and not to the 
plaintiff, for any such irregularities." 

This instruction is based upon the idea, that the mortgage, 
if fraudulent, was not only voidable by creditors, but was 
absolutely void oven as between the contracting parties ; 
otherwise Chase could have no remedy against a negligent 
or guilty officer ; for he would be precluded by his own act 
from claiming title to the property. 

In Osborne v. Moss, 7 Johns. R., lGl, citing Hawes v. 
Leader, Oro. Jae., 270, and Yolv. lDG, as also in Anderson v. 
Roberts, 18 Johns. R., 527, "it was decided, that if goods 
were conveyed to defrauJ creditors, the conveyance was 
voitl only as against thorn, hut remained good as against 
the party, his executors and administrators." In the latter 
case, Spencer, 0. J., in delivering tho opinion, remarks, "tho 
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error of those who assert, that a fraudulent grantee under 
tho 13th of Eliz., takes no estate, because tho deed is de
clare<l to be idterly void, consists in not correctly discrimi
nating between a deed which is an absolute nullity, and one 
which is voidable only. No deed can be pronounced, in a 
legal sense, utterly void, which is valid as to some persons, 
but may be avoided at the election of others. In 2 Lilly's 
A.br., 807, and Bae. A.br., tit. Void and Voidable, wo have 
the true distinction. A. thing is void which is done against 
law, at the very time of doing it and where no person is 
bound by the act; but a thing is voidable which is done by 
a person who ought not to have done it, but who, neverthe
less, cannot avoid it himself after it is done." 

So, in Drinkwater v. Drinkwater, 4 Mass., 353, Parsons, 
C. J., says: "A. conveyance to defraud creditors is good 
against the grantor and his heirs, and is void only as to 
creditors. For neither the grantor, nor his heirs claiming 
nnclor him, can avail themselves of any frau<l, to which the 
grantor was a party, to defeat any conveyance ma<le by 
him." A.lso, in Dyer v. Hornor, 22 Pick., 257, the same doc
trine is reiterated: "The statutes of the 13th and 27th of 
Elizabeth, are the foundation of our doctrine of fraudulent 
conveyances. A.nd whether they are in affirmance of the 
ancient common law or not, their principles have long boon 
adopted here, and have, both in England and America, been 
a text upon this subject prolific of commentary. They ex
pressly declare fraudulent sales and conveyances to be 
'utterly void, frustrate, and of none effect,' 'only as against 
creditors ; ' plainly implying, that between the parties they 
are valid and operative." 

Tho same principle is recognized in Nichols v. Patten, 18 
:Maine R., 231. 

In Miller v. Miller, 23 :Maine R., 22, this court have decid
ed, that whore a creditor calls in question a conveyance 
made by his debtor, upon the ground of fraud, in an action 
between him and the grantee, the demand of the creditors 
must be subject to examination, in order to see ·whether ho 
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h:1s a right, as such, to question the validity of the convey
ance. 

And, indeed, without further citations, we may add, that 
the doctrine is established beyond controversy by nearly all 
tho authorities touching this point, that the fraudulent ven
dor parts with all his title, and can in no event invoke his 
own turpitude for the purpose of reclaiming any interest in 
tho property so conveyed. Consequently it is difficult to 
perceive how the officer can become accountable to Chase, 
the supposed fraudulent vendor, for any "irregularities," 
according to the instructions of the presiding judge. 

Because Chase may have conveyed in fraud of his credi
tors, it by no means follows, that such creditors may seize 
and dispose of tho property so transferred, otherwise than 
by authority of law; and an officer as their agent or legal 
representative has no greater power. To whom, then, is the 
officer accountable for his official acts? Certainly not to 
tho debtor, the fraudulent vendor, for we have seen that his 
sale forever debars him from setting up any claim, and that 
such a sale on being shown in defence might, as against him, 
be a sufficient protection to the officer. No authorities bear
ing directly on this point, except one, have been cited, 
and we doubt if any other exists which would, under such 
circumstances, sustain a suit for damages. If otherwise, the 
law would relieve a man from the consequences of his own 
fraudulent acts. 

It is true that in Daggett v. Adams, 1 :Maine R, Hl8, tho 
judge instructed tho jury, " that if the conveyance was 
fraudulent, the plaintiff, (the fraudulent vendoe,) had no 
right to look into the officer's proceeclings at all, and their 
verdict must be for tho defendant," which ruling was sus
tained by the court in that case, under the pleadings, in 
short by the following remarks : "In cases of this descrip
tion, if the officer has conducted irregularly, he stands res
ponsible in damages to the debtor, whose property he has 
illegally disposed of." " In this manner the rights of the 
trne owner are protected. The Jrandnlent purchaser has no 
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rights as against the creditors of the vendor." This deciE
ion1 we apprehend, cannot be sustained by either principle 
or authority, and none were cited by the learned counsel 
who contended for, or tho court who pronounced it, but was 
rather an act of judicial legislation, promulgated, as the 
court say, in order "to introduce uniformity of practice." 

L0t the doctrine of this statute be tested. The statute of 
13th Eliz. makes no distinction betvveen sales of real or per
sonal estate so far as it respects the rights of attaching 
creditors. A. conveys to B. his farm by a deed duly exe
cuted, and for the purpose of defrauding C., his creditor, as 
to whom only the conveyance is void. "What, under such 
circumstances, would be C.1s rights and remedy'? Tho fee 
in the estate would be in B., for ho mig·ht convoy to an inno
cent purchaser, for a valuable consideration, ignorant of the 
fraud, as decided in Anderson v. Roberts, before cited, and 
confirmed by similar decisions in our own state. The cred
itors' remedy would consist, before such conveyance, in 
attaching the estate as the property of A., and perfecting 
his attachment by a judgment and a subsequent levy; and 
even then B. might not be divested of his possession, which 
must be done by a writ, either at law or in equity, against 
lii1n, and if by the latter by a subsequent decree for a spe
cific conveyance. Webster v. Clark, 25 Maine R., 313; same 
v. Withey, lb., 326, and cases there cited. In such an event 
the creditor must first show that he has exhausted his rem
edy at law, or in other words " he must first do all which 
the law will enable him to do to obtain a title in tho mode 
pointed out by the statute, and then the court will assist him 
and prevent his being injured by the outstanding fraudulent 
title." And the mode pointed out by the statute is not for 
the officer to be so culpable and negligent in the discharge 
of his duties as to become a trespasser ab initio ; such a 
person in no sense could be denominated a proper represen
tative of an honest and defrauded creditor. His return may 
show that he has caused interested appraisers to be appoint
ed, who may have appraised the estate at one-third of its 
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value ; or if an equity, may have given no legal notice of 
the sale, and according to the authority of Daggett v. 
Aclams, it is of no concern to tho fraudulent vendee; for 
such acts of the officer would lay a sufficient foundation in 
equity and good conscience to authorize a decree divesting 
him of title, although had the estate remained in tho grantor, 
all such proceedings as to him would have been useless and 
absurd. Auel such is this whole doctrine that a trespasser 
ab initio can represent an attaching creditor. Suppose the 
creditor hacl faken possession nf the property without the 
intervention of an officer, could he havo justified as a cred
itor against a suit of the vondee? It was decided in Os
borne v. :Moss, where that question was distinctly raised, 
that ]10 could not. If not, can he be aided by the illegal 
acts of the officer. An affirmative answer would mar the 
,Yhole symmetry of the common law, which, notwithstanding 
all that has been said to the contrary, approaches nearer to 
"the perfection of reason" than many of the acts of mod
ern legislation. 

The true rule to be deduced from the act of tho 13th of 
Eliz., and the authorities applicable thereto, is this: The 
fraudulent vendor or grantor parts with all his interest in 
the property conveyed to his vendee or grantee, the law 
affords him no aid, and equity no relief in reclaiming it. The 
fraudulent purchaser obtains a perfect title against the claims 
of all persons excepting creditors, and under the 27th of Eliz., 
subsequent purchasers. The creditor, in order to avail him
self of the property or estate so conveyed, must pursue his 
remedy by suit at law or in equity, and in s·ome instances, 
as we have observed, both processes may become requisite. 
The relation subsisting between the attaching creditor and the 
executive officer should not be sundered by such irregulari
ties as would render void his proceedings from the beginning. 
In which event the purchaser representing his vendor can, 
in his own name and as the possessor of the property, bring 
both creditor and officer to account for their unwarrantable 
interference. And he has to all intents and purposes the 
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same rights and is subject to the same liabilities tl10 debtor 
would have and incur, had the property never been conveyed 
from the one to the other. 

This rule inflicts no unnecessary hardship upon the cred
itor or the officer; it only prevents them from committing 
wrong, and setting up one fraud in bar of another. The 
creditor has no reason for complaint-he has his remedy 
against the unfaithful officer, besides his stcitute remedy 
against the fraudu}ent purchaser. 

Exceptions sustained. 
Verdict set aside, and a new trial granted. 

DAVIS, J., dissenting. I concur with my associates in over
ruling the case of Daggett v. A.dams. The principle there 
stated, so far as it applies to vendees in possession, cannot be 
sustained. 

But I must dissent from the opinion in this case, because 
the plaintiff was not a vendee, in the usual sense of that term. 
He ,vas only a mortgagee, who had not taken possession. 
His rights were not those of ,a purchaser. They rested in 
contract, merely. If that contract was void, he had no rights. 
A.s to the creditors of the mortgagor, the contraet was void, 
and the mortgagor was the owner. If, as to the creditors, 
the mortgagor was the owner, it was competent for him to 
consent that the goods might be sold on mesne process, and 
at private sale. He gave such consent; and the sale so made 
by his consent was as valid as if it had been made at public 
auction, on the certificate of appraisers. A.nd the plaintiff, 
if the mortgage to him was fraudulent as to creditors, was 
not injured by such sale. He had no claim to be consulted 
by them in regard to the sale. A.s to them, the mortgagor 
was the only party in interest. To allow the mortgagor to 
maint:3-in this action, is to give the aid of the court in enforc
ing a fraudulent contract against the very parties as to whom 
the statute pronounces the contract void. 

It is said that the defendant in trespass cannot justify by 
pleading property in another, without showing an interest in 
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himself from such owner. And it is therefore argued that 
the defendant can justify only by showing an attachment and 
sale according to the provisions of law. This would have 
been so if the mortgagoe had been in possession. Dut as he 
had never taken possession, it was otherwise. If a plaintiff 
in trespass was not in possession at the time of the taking, 
the defendant may plead property in another, without show
ing any interest in himself from such owner. 13 J olms., 27G. 
If it were not so, he might be deprived of his defense, and 
still be liaule to the true owner in another action. I am 
therefore of opinion that the rule laid down in the case of 
Daggett v. Adams is erroneous so far only as it applies to 
vondees, to whom the property has been actually delivered. 

______ ,. . ......,.,. _____ _ 

EZRA PERKINS versus OLIVER RAITT. 

The g~neral issue admits the tenant to be in possession of all the land not 
spcciall y disclaimed. 

·where the disclaimer docs not extend to the whole of the dcmandant's land, 
tho tenant is guilty of disseizin, and has no right to retain the possession 
of any portion of it, however minute, which is capable of admeasure• 
ment. 

vVmT oF ENTRY. 

REPORTED by RICE, J., presiding at Nisi Prius. 
There was also a motion to set aside the verdict as against 

law and evidence, and because it established the right of the 
demandant to recover all that portion of the premises which 
the tenant has disclaimed. 

The point of law raised in the report will be fully under-
stood by the opinion of the court. · 

E. E. Bourne, counsel for plaintiff. 

J. Dana, Jr., and Eastman & Leland, counsel for plaintiff. 
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APPLETON, J. The demandant and tenant are owners pf 
adjacent lots, and this controversy relates to the boundary 
line between them. 

The tenant in his disclaimer describes the line, which sep
arates his close from that of the demandant as follows : 
" thence back from said road by said wall asd aB. old fence, 
or where an old fence stood, to land of John and James Os
born, thence by said Osborn's to the burying-ground." 

The general issue admits the tenant to be in possession of 
all land not specially disclaimed. Treat v. Strickland, 23 
Maine R., 234. 

The dispute between these parties is whether the tenant 
in his disclaimer described the true boundary line. The jury 
have found he did not, and by reference to a plan made by 
order of court, have in a special finding designated the true 
line, by which it appears that the wall and fence trench are 
an inch or two on the land of the demandant. 

The verdict followed the issue, and is correct in form. By 
reference to the special finding of the jury, it is apparent 
that the disclaimer does not extend to the whole of the de
mandant's land. The tenant therefore was guilty of disseizin, 
and the extent of that disseizin is seen by comparing the 
special findings of the jury with the te:aant's disclaimer. The 
demandant has no claim for mesne profits, and it is not read
ily perceived how the tenant would have been benefited by 
any special finding as to the disclaimer, since that does not 
cover the premises demanded. 

The jury have found that the tenant has disseized the de
mandant of an inch or two of his land on the boundary line. 
Against this claim the counsel for the tenant invoke the 
maxim, "de minimis lex non curat." But we know of no 
portion of real estate, however minute, which is capable of 
admeasurement, of which one has a right to disseiz another, 
or of which having wrongfully disseized him, he has a right 
to retain the possession. In Pindar v. Wardsworth, 2 East., 
162, the plaintiff recovered one farthing as damages for an 
injury to his common. The smallness of the damages was 

19 
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urned as au argument agr1inst the maintenance of the action, 
but remarked Lawrence, J., "tho smallness of the damages 
can be no reason for entering a nonsuit." So here if the 
tenant can dissoize the demandant of an inch, and he is not 
to receive the protection of the law, it is difficult to deter
mine at what number of inches his leg·al rig·hts will com
mence. 

The rulings of the presiding judge have not boon the sub
ject of exception, and upon examining the facts, no cause is 
found why the verdict should be disturbed. 

i11otion overruled. Judgment on the verdict. 

STATE versus BENJAMIN HADLOCK. 

The allegations in an indictment that the defendant, not being licensed to 
sell intoxicating liquors, nor to keep an inn, did sell intoxicating liquors 
and allowed the S[lme to be drunk within the place where the same wcro 
sold, which place was at the time under his control, necessarily import 
a violation of the 16th section of chapter 255 of the statute of 185G. 

Defects in some of the counts of an indictment will not affect the validity 
of the remainder. 

EXCEPTIONS at Nisi Prius, GOODENOW, J., presiding. 
The defendant was found guilty upon both counts of the 

following indictment: 
The jurors for said state upon their oaths present, that 

Benjamin Hadlock, of Saco, in said county of York, on the 
first day of September now last passed, and on divers other 
days and times, between that day and the clay of tho finding 
of this indictment, at Saco aforesaid, in the county aforesaid, 
not being authorized by the selectmen, treasurer, and clerk 
of said Saco to sell therein intoxicating liquors, and not 
being duly licensed by the selectmen, treasurer, and clerk 
aforesaid to keep an inn, within said Saco, then and there 
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did sell intoxicating liquors, and then and there allowed the 
same to be drunk in the place wherein the same were sold, 
which said place was then and there under the control of said 
Benjamin Hadlock, and the said Bejamin Hadlock did then 
and there, and thereby keep a drinking house and tippling 
shop, against the peace of the state, and contrary to the 
form of the statute in such case made and provided . 

.A.nd the jurors aforesaid, upon their oath aforesaid, do 
further present, that Benjamin Hadlock, of Saco, in the 
county of York, on the first day of September now last 
passed, and on divers other days between that day and the 
day of the finding of this indictment, at Saco aforesaid, in 
the county aforesaid, not being duly licensed by the select. 
men, treasurer, and clerk of said Saco, as the keeper of an 
inn, in said Saco, then and there did keep a drinking house 
and tippling shop within said Saco, against the peace of the 
state, and contrary to the form of the statute in such case 
made and provided . 

.A. motion in arrest of judgment was made for the follow
ing reasons : 

1. Because no offence known to the law of the land is set 
forth in said indictment. 

2. Because no valid judgment can be entered upon said 
indictment. 

3. Because said indictment is defective in that it does not 
set out any offence in manner required by law, and that if 
any are set out, that the counts contain an allegation of two 
distinct offences. 

4. That the allegations of the indictment may be true., 
and yet the defendant guilty of no offence. 

'rhe court instructed the jury that the offence of keeping 
a drinking house or tippling shop, consists of selling intoxi
cating liquors in any place except an inn, the keeper of 
which is duly licensed as an innholder, and authorized under 
the seventh section of the act, and allowing the same to be 
drunk in the place where sold, or any place in the vicinity 
thereof which is under the control of the person so selling, 
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and that if they found the defendant so sold, without such 
license,. and allowed the same to be drank in said store, they 
would find him guilty. 

Tha.t the government were not obliged to prove that the 
defendant was not thus licensed and authorized, that it being 
matter of excuse for the defendant, if he would avail himself 
of this defence he must show it. 

R. P. Tapley, counsel for defendant. 

N. D. Appleton, Attorney General, for the state. 

TENNEY, C. J. The indictment in the first count alleges 
that the defendant, not being licensed to sell intoxicating 
liquors,. nor to keep an inn, did sell intoxicating liquors, and 
allowed the same to be drank in the place whore the same 
were sold, which place was at the time under tho control of 
the defendant. Within the moaning of tho statute, a person 
cannot have the control of an inn, to keep which another per
son has been licensed, it being a special trust reposed in the 
keeper authorized. The allegations in the first count nec
essarily import a violation of the 16th soc. of chap. 255 of the 
·statutes of 1856. 

The second count is more general in its language, and if it 
stood alone, might not be regarded as sufficiently specific in 
its allegations. Of this, however, we give no opinion. De
fects in some of the counts in an indictment will not affect 
the validity of the remainder, for the judgment may be given 
against the defendant, upon those which are valid. Chit. 
Cr. Law, 240 and 640. 

Nothing erroneous in the instructions to the jury is per
ceived, and the exceptions taken to the overruling of the 
motion in arrest of judgment and to the instructions are 

Overruled. 
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ANDREW G. HAM AXD ALS., Petitioners for Partition, versus 

RuFus Rm. 

After interlocutory judgment for partition no costs can be taxed for the 
petitioner ag,iinst the respondent. 

PETITION FOR p ARTITION. 

The petition ,vas duly served on the respondent, who ap
peared, and plead that he was sole seized of a portion of the 
hnd described in the petition for partition. Issue was taken 
upon this ple:1 and a trial had, and the jury returned a ver
dict againc;t the respondent. Commission~s were appointed 
to make partition, who performed the service and made their 
report, which was accepted, and petitioners were allowed to 
recover costs against the respondents. The bill of costs was 
taxed, and embraced travel and attendance, and the usual 
taxable costs, before and after the appointment of commis
sioners to nuke partition, and also including the commmis
sioners' foes. 

The counsel for respondent objected at the hearing. before 
tho clerk, to the allowance of any costs for the petitioners 
crfter the term when judgment was rendered upon the ver
dict in fa,vor of the petitioners, and the interlocutory judg
ment was entered, and especially to the taxation of the com
missioners' bill for making partition. The clerk pro for ma 
allowed the whole bill as taxed ; and the counsel for defend
fondant appealed from this decision. 

This case was pre;:;ented to GOODENOW, J., in vacation, 
w;10 having been of counsel in the case, and as it presented 
a new question, by agreement of parties it was submitted to 
the opinion of the whole court, sitting in the eastern dis
trict, May term, 1858. 

A. Lowe, counsel for petitioners, argued that they were 
entitled to costs for the whole time the case was upon the 
docket, including that of commissioners in making partition, 
and cited R.. S., chap. 121, sec. 14, chap. 115, sec. 56. 
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N. D. Appleton, counsel for respond8llt, contended that 
the statute cited by petitioner's counsel referred only to the 
costs before interlocutory judgment, that partition be made, 
and not after. 

CUTTING, J. Soc. 11 of the R. S., chap. 121, authorizes 
any person interested in the premises of ,vhich partition is 
prayed, to appear and defend, and show cause why the pe
titioner ought not to have partition, as prayed for, in whole 
or in part. 

Sec. 13 provides that "If it shall appear that the respond
ent has no estate or interc.~t in the lands, the objections to 
the partition shal~be no further a matter of inquiry, and the 
petitioner shall recover of the respondent the costs cdtencling 
tlie trial." 

Now, ,d1en are the costs recoverable'? "\Vhen " it shall 
appear that tho respondent has no estate or interest in the 
lands." How does it so appear'? By a decision of the issues 
presented at the trial, and until it shall so appear no inter
locutory judgment can be entered. And in the language of 
Bronson, C. J., "one must wink very hard not to sec" that 
after such an entry there can be no trial, and it is only the 
costs "attending the trial" which are taxable. 

After judgment for partition tho petitioner can no longer 
have an adversary in court-the judgment has expelled him. 
But on the notice g-iven by tho commissioners, as proscribed 
by the 23d sec., any person interested may appear before 
them, and may even follow thorn into court, and show cause 
why their report should not be accepted, and to such, even 
if they should succeed, the statute allows no cost, neither 
does it allow costs to be taxed again,-t them in case they are 
UUBuccessful. And because such person interested has con
tested the petitioner's title, and subjected him"elf to the pay
ment of legal costs, it by no moans follows that thereby ho 
may not subsequently be heard with impunity, the same as 
though he had not originally defended against the title. 
Moore v. Mann, 29 Maine R., 559. No costs can be taxed 
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for the petitioner against the respondent, which m any ,my 
accrued after the interlocutory judgment. 

A.SA. JELLISON A.ND Wi:FE versus JOH~ R. G'OODWIN. 

In actions on the case for slnnder, malice in fact implies a desire and an 
intention to injure. But malice in law is not necessarily inconsistent 
with an honest or even a laudable purpose. 

Malice in law is sufficient to support an action for slanderous words ;· and 
the speaking of words actionable in themselves and not privileged, is 
sufficient evidence of this kind of malice, which the law implies from 
th,e uttering of such words. 

Actual malice may also be proved to enhance the damages. 

·where it is shown that the words were epoken as privileged communica
tions, so that there was no legal malice; it is a full justification. 

Whether, upon the evidence, legal malice exists, is a question of law. 

However correct an abstract legal proposition may be, there can be no 
good reason for giving it, on request, to the jury, if there is no evidence 
in the case to which it could apply. 

EXCEPTIONS were taken by the defendant to the rulings 
and instructions of RICE, J., presiding at Nisi Prius. 

This is an action on the case, for slanderous words alleged 
to have been uttered by the defendant of and concerning 
the female plaintiff. 

The defendant admitted the utterance and publication of 
the words alleged, which imputed a charge of adultery, but 
introduced evidence for the purpose of satisfying the jury 
that the words were not uttered maliciously. 

The counsel for the defendant requested tI10 presiding 
judge to instruct the jury that the law did not recognize 
fixed and limited numbers and classes of privileged commu
nic&tions, but that the jury were authorized to decide from 
all the circumstances of the speaking and publication, wheth
er the words were maliciously spoken, notwithstanding they 
may be actionable in themselves. 
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The judge declined giving this instruction, but instructed 
the jury that to rebut the presumption of malice arising 
fr0m the utterance of ·words actionable in themselves, the 
defendant must have uttered them bona fide in the perform
ance of some legal or moral duty, or in the conduct or dis
charge of•- his own affairs, or in answer to inquiries addressed 
to him by parties having an interest to inquire. 

The jury returned a verdict for plaintiff. 

T. :JL Hayes and R. P. Tapley, counsel for defendant. 

Emery & Loring, counsel for plaintiff. 

DAVIS, J. In this case the defendant admitted the speak
ing and publication of the words, charging the plaintiff with 
the crime of adultery; but he justified on tho ground that 
the words wore not uttered maliciously. And ho requested 
the presiding judge to instruct the jury "that the law does 
not recognize fixed and limited numbers and classes of priv
ileged communications; but that the jury are authorized to 
decide, from all the circumstances of the speaking and publi
cation, whether the words were maliciously spoken, notwith
standing they may be actionable in themselves." This in
struction was not given. 

The distinction between malice in law, and malice in fact, 
has not always been regarded sufficiently in judicial opinions; 
and some apparent conflict has resulted. Nor does the term 
"malice" always have the same signification in law. In ac
tions for malicious prosecution the word has a meaning and 
force different from what it has in actions on the case for• 
slander. Mitchell v. Jenkins, 5 B. and A., 588. 

As understood in this latter class of actions, mctlice in fact 
implies a desire and an intention to injure. But malice in 
law is not necessarily inconsistent with an honest or even a 
laudable purpose. If one makes a false accusation against 
another, without knowing it to be false, but with no suffi
cient cause or excuse, it is legally malicious. Bromage v. 
Prosser, 4 B. and C., 24 7, 255. If he makes such an accusa
tion, knowing it to be false, it is actually· malicious. The 



YORK, 1857. 289 

Jellison and wife v. Goodwin. 

former is a presumption of law from certain facts proved. 
Whether the latter existed in any given case, is a question 
of fact for the jury. 

Legal malice alone is sufficient to support an action for 
slanderous words. And if the words are actionable in them
selves, and are not privileged, the speaking of them is suffi
cient evidenee of this kind of malice. The law implies such 
malice from the uttering of such words; and no other evi
dence of malice is necessary. But the plaintiff may, if he 
chooses, prove actual malice also, to enhance the damages. 
True v. Plumley, 36 Maine R., 466. 

If the defendant shows that the words were spoken as 
privileged communications, so that there was no legal malice, 
it is a full justification, upon which he is entitled to a verdict 
in his favor. But proof that there was no actual malice goes 
only in mitigation of damages. 

The requested instrudions applied to privileged commu
nications, making no allusion to the question of damages; 
and they obviously had reference only to malice in law. 
'fhe question whether the words spoken were privileged 
communications, necessarily relates to the question of legal 
malice, as distinguished from actual malice. But upon the 
proof or admission of certain facts, whether legal malice ex
isted, is a question of law; and is not to be "decided by the 
jury, from the circums1;ances of the speaking and publica
tion." Thero was no error in declining to submit this ques
tion to the jury. 

'l'he counsel for the defendant has argued at some length 
the correctness of the first part of the request,-" that the 
law does not recognize fixed and limited numbers and classes 
of privileged communications." 

There are certain classes of communications in regard to 
which the law is well settled, that they are privileged. If 
there are or may be other classes, not yet recognized by 
courts, but founded upon like reasons, and of like necessity, 
the defendant should have proved that the words spoken by 
him wore embraced in such other class, and then he might 
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properly have called for appropriate instructions. But the 
case does not show that any such proof was introduced 
or offered; nor is any intimation given as to what new kind 
or class of privileged commuications the court should reco g
nize. So that, however correct the instruction might have 
been, as an abstract legal proposition, there being no evi
dence in the case to which it could apply, there was no good 
reason for giving it to the jury. 

If by the instructions requested it was intended to assert 
that the question as to what kinds and classes of communi
cations are privileged, is not a question of law to be decided 
by the court; but that tho jury are to determine this ques
tion, and may find any kind of communications privileged, 
according to the circumstances of the speaking and publicnr 
tion, we have no hesitation in expressing the· opinion that 
such a proposition is erroneous. 

The exceptions must be overruled. 

-------•-•------

DA~IEL CLEAVES versus DA"NIEL "\V. LORD. 

A judgm~nt rendered in the Supreme Court of l\fassaehusetts upon a writ 
aJrved on the defendant parsonally in that jurisdiction, and in which he 
appeared and plCJ.ded to the merits, is entitled to the same faith and credit 
as judgments rendered within our own jurisdiction, although at the time 
of the service of the writ, on which there was no attachment, both the 
parties were and still are citizens of this state. 

REPORTED by GOODENOW, J., sitting at Nisi Prius. 
Eastman & Leland, counsel for the plaintiff, in support 

of the action, cited Con. U. S., art. 4, sec. 1 ; 17 Mass. R., 
Com. v. Greene, 521 ; 13 Pick., 53 ; :McRea v. Mattoon, 1 
Pick., 435; 12 Mass., 269; Story's Con. of fows, 453, 457; 
Lovejoy v. A.lbee, 33 Maine -R., 449; 31 Maine R., 314; 21 
Pick., 535 ; 5 Pick., 360, 366; 9 Mass., 462 ; 29 11-J,ine R., 
19; 10 Maine R., 291. 

E. Bourne, counsel for defendant. 
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DAVIS, J. The case at bar is debt on a judgment rendered 
by the Supreme Court of the Commonwealth of Massachu
setts. Both of tho parties, at the time ,vhon the original 
suit was commenced, were, and still are, citizens of this 
state. And the defendant now contends that the Supreme 
Court of that state had no jurisdiction of the subject matter, 
or of the pa,rties; and that the judgment is therefore in
valid. 

Whether the judgment would have been valid if the de
fendant had not appeared and recognized the jurisdiction of 
that court, is not a question submitted to us. But though 
no property of the defendant was attached, it appearn from 
the record that he was personally served with process when 
within that jurisdiction, that he appeared in defence, that he 
pleaded to the merits, and that the judgment was rendered 
upon the verdict of a jury, on the issue tendered by him and 
joined by the plaintiff. Upon these facts we are of opinion 
that the courts of this state are bound to give the same faith 
and credit to that judgment as to judgments rendered within 
our own jurisdiction. Hall v. Williams, 10 Maine R., 278; 
1\Iiclcllesex Bank v. Butman, 29 Maine R., 19. 

, Judgment for Plaintiff. 

NATHAXIEL BRACKETT versus JA:MES "\V. WEEKS. 

Testimony collateral and irrelevant to the issue cannot properly be offered 
to contradict or impeach a witness. 

Exceptions were taken in the case to the rulings of DAVIS, 

J., at Nisi Prius. The action was assumpsit upon a promis
sory note, and all the facts material to a correct understand
ing of the exceptions appear in the opinion of the court. 
The verdict was for the plaintiff, and the defendant excepted. 

J. H. Goodenow and N. Cl(tford, counsel for plaintiff. 

T. JJI. Hayes, counsel for defendant. 



282 WESTERN DISTRICT. 

Brackett v. ,v ecks. 

RrcE, J. Assumpsit on a promissory note. In defence 
the statute of limitations was pleaded and relied upon. The 
note bears date December 15, 1840. 'I'he writ is dated 
March 17, 1851. To avoid tho operation of the limitation 
statute the plaintiff relied upon two endorsements upon the 
note; one for fifty dollars, under date of July, 1846, and the 
other of three dollars, November 13, 1845. Under the rul
ing of the presiding judge upon t110 evidence in the case, the 
smaller endorsement became immaterial. The material ques
tions in issue ·were, by whom and when were tho fifty dol
lars paid. 

There was much testimony upon these points; tho follow
ing, however, will exhibit the questions raised by the excoi -
tions. 

Tho plaintiff, among other things, testified on his examina
tion in chief, " that when he received the fifty dollars he was 
in Lyman, and did not have the note in suit with him, but as 
soon as he returned home to Cornish he endorsed that sum 
upon the note in suit, leaving the day of the month blank, as 
he had forgotten it, and that in the spring of 1851, he notified 
the defendant that he had made these endorsements upon the 
note in suit, together with an endorsement of $25,00 upon 
another note, and that the defendant said that the endorse
ments were all satisfactory, and that he, the defendant, would 
furnish him with the date of the fifty dollar payment, in 
regard to tho particular day of tho month, which ·was not 
stated in the endorsement on the note in suit." 

The plaintiff also testified on cross examination, that tho 
twenty-five dollar endorsement was upon a smaller note, not 
the one in suit, that the sum of twenty-five dollars was paid 
to him about the date of the endorsement thereof on said 
note, that he received it of Moses McDonald, Esq., to whom 
the defendapt had paid it for him, the plaintiff; and that 
about the j;ime he brought this suit he went to McDonald to 
inquire a½out the date of the payment of the twenty-five dol
lars on the smaller note, and that he also sent his son to call 
upon said McDonald for this purpose. 
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It will be observed that there is nothing in this testimony 
which shows or tends to show that the twenty-five dollars 
endorsed upon the sm;ill note was paid at the same time 
that the fifty dollars was paid on the note in suit, or that the ' 
two endorsements were made at the same time. Nor is 
there anything in the testimony about the twenty-five dollar 
endorsement that throws any light upon the time when or 
the person by whom the fifty dollars were paid. . All the tes
timony, therefore, which was offered to contradict or impeach 
the plaintiff in relation to the payment of the twenty-five dol
lars was collateral and irrelevant to the issue before the jury, 
and properly excluded. The facts offered to be proved by 
1\IcDonald, and also by the defendant, which were excluded, 
had nothing to do with the case, and could not have been 
legally admitted if objected to. 

Exceptions overruled, and }udr;ment on the verdict. 

FREDEmc vv. NEwToN AND ALs. 

versus 

FLANDERS NEWBEGIN AND ALB. 

Where a creditor has done no act to excuse or waive a full compliance with 
the conditions of a poor debtor's bond within the six months, and where 
no act of God nor of the law has rendered performance impossible; the 
debtor must satisfy the justices that he is entitled to take, and must 
actually take the oath within the six months, in order to prevent a breach 
of this condition in the bond. 

If the oath is not administered before a breach of the conditions of the 
bond the plaintiff will be entitled as damages to the whole amount due 
his execution, with interest and costs. 

Where the jury adopted the true measure of damages when they should 
have been assessed by the court, the verdict will not be sot aside on that 
account. 
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ExCEPTIOXS to the rulings of GOODEXOW, J., presiding at 
Nisi Prius. 

'!.'his was an action on a poor debtor bond, given by the 
defendant, Flanders N ewbegin, as principal, and the other 
defendants as sureties, to procure the release of the said 
Flanders Newbegin from arrest, on an execution issued on 
a judgment against him in favor of the plaintiffs. 

The bond was executed on the second day of November, 
1854. The defendants plead performance of the conditions 
of the bond by citing the creditors before two justices of the 
peace and quorum, and submitting himself to examination 
before them, and taking the oath in accordance with the pro
visions of the 148th chapter of the Revised Statutes. 

At the trial it was proved and admitted that the defendant, 
Newbegin, duly cited the creditors to appear before two jus
tices of the peace and quorum, on the first day of May, A. D. 
1855, to attend his examination, that at the time and place 
aforesaid the said N ewbegin appeared and submitted himself 
to examination on oath before two justices of the peace and 
quorum duly selected for that purpose; that the plairitiffs by 
their attorney also appeared, and proposed interrogatories in 
writing to tho debtor, which were answered, signed and 
sworn to by him; that the said examination was pursued 
during the said first day of May, and the clay following into 
the afternoon of said day, when the examination was com
pleted, and the said N ewbegin signed and made oath to the 
truth of his disclosure. 

That the justices adjourned from the second to the third 
day of May, 1855, at which time they met according to ad
journment, and having decided that the debtor was entitled 
to take the oath provided for in the 28th section of the 
148th chapter of the Revised Statutes, then administered 
to him said oath. 

The judge instructed the jury that if they found that the 
oath provided for in said 28th section was not administered 
till the third day of May, being the day after tho six months 
from the execution of the bond had expired, and then the 
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adjournment from the second to the third day of May was 
not obtained on the request, act or procurement of the 
plaintiffs or their attorney, then there was a breach of the 
condition of the bond, and the plaintiffs ~voul<l be entitled to 
recover the full amount of their execution, with interest and 
costs. 

The jury returned a verdict for the plaintiffs for the full 
amount of their execution, with interest, and found that the 
said adjournment, from the second to tho third day of 1\fay, 
was not made at the instance, request or procurement of the 
plaintiffs or their attorney. 

To these instructions and rulings of the judge the defend
ants except. 

E. R. Wiggin, counsel for the plaintiff. 

Goodwin & Fales, counsel for the defendant. 

MAY, J. This is an action of debt upon a poor debtor's 
bond in the usual form. It appears that the debtor undertook 
to comply with the condition, by taking the oath as required 
by law; and for that purpose duly cited the creditors to attend 
upon his disclosure at tho office of Caleb R. Ayer, on tho first 
day of May, 1855, this being the day next before the expira
tion of the bond; at which time and place he submitted him
self to examination on oath before two justices of the peace 
and quorum, duly selected for that purpose. The plaintiffs, 
by their attorney, appeared and proposed written interroga
tories to the debtor, which were answered, and such examin
ation continued through that day, and until tho afternoon of 
the next, when the debtor signed and made oath to his dis
closure. Thereupon, without any request, act, or procure
ment of the plaintiffs, as the jury have found, and without 
any request or assent on the part of the debtor, so far as the 
testimony in the case discloses, the justices adjourned until 
the next day, being the day after the expiration of the bond, 
for advisement, when they met according to adjournment, 
and having decided that the debtor was entitled to take the 
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oath provided for in the 28th soc. of the 148th chap. of the 
R. S., they then administered to him the s,ti<l oath. 

'l'he principal question submitted to our consideration and 
raised by the exceptions, is, whether upon the facts aforesaid 
this action can bo maintained. In the case of Fales and al. 
v. Goodhue and al., 25 Maine R., 423, it is said by C. J. 
Whitman that" obligors in such bonds, to avoid the penalty, 
are bound to comply with one of the alternatives contained 
in the condition, unless prevented by the obligee, or the law, 
or the act of God, from so doing." In Longfellow and al. v. 
Scammon and al., 21 Maine R., 108, it was held that to com
ply with the statute, the oath prescribed must be taken be
fore the close of the six months next after the giving of the 
bond ; and the same doctrine is affirmed in the case of Fales 
and al. v. Goodhue and al., just cited. It is said, however, 
in the case of Moore v. Bond and al., 18 Maine R., 142, that 
"a strict performance is, in certain cases, excused. It is so, 
where the law interposes and prevents it, or the obligee, by 
his own act, occasions it." In this case it appeared that the 
justices adjourned from the day on which the bond expired 
to the next day, "at the reque,it of the creditor, the debtor 
not objecting," when the oath was administered, and these 
facts were held to constitute a good defence to an action on 
the bond. 

In the case of Call v. Barker and al., 27 :Maine R., 97, it is 
said by the court, that, "if the creditor or his attorney does 
not lead the debtor or the justices into any illegal course of 
proceeding, but merely sits in silence and allows them to 
pursue their own course, the rights of the creditors cannot 
be considered as thereby waived or forfeited." 

In tho case of Fales and al. v. Goodhue, the oath was not 
administered until more than a month after the expiration of 
the bond, and it clearly appeared that the justices, having in 
their several adjournments, ( contrary to the R. S., secs. G and 
24) exceeded three clays, in the whole, exclusive of the 
Lord's day, then had no jurisdiction in the matter. In Long
fellow and al. Y. Scammon and al. no attempt was made to 
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take the oath within the six months, the day first appointed 
for that purpose being after the expiration of the bond. 
These cases, it will be soen, differ from the case before us. 
In the latter, through the fault of the debtor, there was no 
compliance with the bond within the time; and. in the other, 
through the fault of the justices, the oath was without legal 
effect, and if willfully false no punishment could be inflicted 
by law for the pe1jury. Whon the oath was taken it was 
coram non judice. 

In the present case the justices had jurisdiction; their 
adjournment, but for the expiration of the bond, would have 
been in conformity with the the power expressly given thBm 
by statute ; the debtor was, with reference to this alterna
tive in the bond, apparently without any intentional fault, 
having done everything in regard to it which a prudent fore
sight would ordinarily suggest; and so fur as the evidence 
has any tendency to show, the plaintiffs obtained, withi11 the 
time limited by the condition, a full disclosure, on oath, of 
the debtor's estate and effe~ts, and the disposal thereof7 and 
of his ability to pay their debt ; and the justices, after ad
visement upon such examination, saw nothing inconsistent 
with his taking the oath required by the statute, and they 
thereupon admini~tered the same, but not until the next day 
after the bond had expired. 

Do these proceedings excuse the debtor so as to exoner
ate him and his sureties from the penalty of their bond? 
We are reluctantly compelled to come to the conclusion that 
they do not. In cases where no act of God, nor of the law, 
has rendered performance impossible ; and where the cred
itor has done no act on his part to excuse or waive a full 
compliance with the conditions of the bond within the six 
months, we think it is the duty of the debtor to satisfy the 
justices within that time that he is entitled to the benefit of 
the oath. If he cannot, upon his own statements under 
oath, and upon such evidence as he is permitted to offer, do 
that, and the justices are left in doubt until the bond expires, 
we cannot say that he has complied with the conditions 

20 
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which be bas stipulated to perform, even though it appear 
that the justices immediately after become satisfied and 
admit him to take the benefit of the oath. In such a case, 
to avoid the penalty, if he cannot pay the debt and costs, 
he must resort to the other alternative in the bond by deliv
ering himself into the custody of the keeper of the jail until 
he shall be released from his imprisonment in conformity 
to law. 

Whether he would be entitled to a release from imprison
ment by the administering of such oath without a new cita
tion and notice under the 21st section of the Revised Stat
utes, chapter 148, it is not necessary ·now to determine. 

The oath not having been administered prior to a breach 
of the conditions of the bond, this case does not come within 
the provisions of the statute of 1848, chap. 85, sec. 2, in 
relation to damages, and the plaintiffs, therefore, will be enti
tled to the whole amount due on their execution with inter
est and costs. The damages, however, should by law have 
been assessed by the court, but as the jury have adopted 
the true measure, the defendants cannot suffer, and the ver
dict will not be set aside on that account. Howard v. 
Brown and al., 21 Maine R., 385. 

Exceptions overruled. 
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COUNTY OF FRANKLIN. 

LEWIS LOOMIS A~D ALS. versus DAVID PINGREE AND ALS. 

It may well be presumed, notwithstanding the form of words as to the 
attestation, that deeds were in fact delivered on the day they were ~c
knowledged, and in such order of time as to make them effectual to carry 
out the intention of the parties to them. 

A deed conveying the grantor's right, title, interest, and estate; and ex
cepting therefrom certain public lots, and two parcels of a giYen number 
of acres, each parcel under mortgage to different individuals, should be 
held to convey the interest of the grantors in the lands mortgaged, and 
also whatever right they had in the public lots; the exception being only 
an exception as to all legal incumbrances. 

·where one by inheritance may be entitled to a portion of an estate, but had 
been hopelessly insane for twenty years, and the other heirs covenant 
that they are solely entitled to represent said part, and that they will 
warrant and defend the same against all persons claiming under their 
ancestor, the grantees are entitled to hold the whole estate against all 
who do not claim under the insane heir. 

The possession of one tenant in common< is the possession of another, which 
each has a right to for himself and all others, against strangers having no 
title. 

·where the requirements of the statute are, that the sheriff proceed to sell 
so much of said land as will discharge said taxes and the reasonable ex
penses of sale, a sale of the whole tract to the highst bidder is invalid. 

Any one interested in lands sold in solido for the gross amount due for tax
es, could tender payment for all the other cotenants as well as for him
self, although entitled to redeem by the Statute of 1849, chap. 125, sec. 
4, upon more favorable conditions. 

An offer of payment within the time allowed by law, for the purpose of sav
ing a forfeiture, must be regarded for that purpose as equivalent to an 
actual payment made at the time of the offer, and the money need not be 
brought into court. 
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A vendee will not be estopped to sot up his title subsequently acquired, 
unless by doing so he be obliged to deny or contradict some fact alleged 
in his former conveyance. 

REPORTED by RICE, J., sitting at Nisi Prins. 

This is a real action wherein Lewis Loomis, Ebenezer Gil
son and Daniel La,vronce demand against David Pingree, 
John E. Thayer and Nathaniel Thayer seizin and possession 
of Township No. 3, 3d Range, Franklin County. 

Defendants plead the general issue and brief statement, 
claiming title in themselves. 

The plaintiffs, to sustain their title, put in a deed of quit
claim: 

Henry Davenport and als., heirs of Rufus Davenport, to 
Lewis Loomis, dated June 4, 1853. 

Quitclaim deeds : 
Lewis Loomis to Ebenezer Gilson; same to Daniel Law

rence, each dated June 4, 1853, acknowledged and recorded 
June 29, 1853, conveying one-third undivided of said prom
ises to each. 

The defendants then introduced a deed of warranty from 
Grenville Parker to David Pingree, date March 4, 1851, of 

one-third of said premises undivided. 
Deed of warranty: 
Tristram C. Gilman to David Pingree, dated March 3, 

1851, of one-third of said premises undivided. 
Deed of warranty: 
Thomas Wentworth to David Pingree, date February 19, 

1851, of one-third of said premises undivided. 
The plaintiffs then introduced quitclaim deed : 
Edward Blake, Jr., to Rufus Davenport, elate October 22, 

1806, of 3600 acres of said township. 
Quitclaim deed : 
John Peck to Rufus Davenport, date December 23, 1806, 

of fourteen twenty-firsts parts of said premises, say 14,000 
acres. 

Quitclaim deed ; 
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John Haven and Ladd, executors, to Rufus Davenport, 
date December 15, 1835, of 3400 acres of said township. 

Deed: 
Nathaniel Coffin, Land Agent of Mass., to Rufus Daven

port, date May 11, 1836, of the interest of the common
wealth, reserving 2000 acres. 

(Resolves of Massachusetts, of April 1, 1836, and June 
17, 1820, were cited', as in the case.) 

Defendants then introduced (subject to objection) warrant 
of Elias Thomas to W. C. Whitney, sheriff, and return of 
said Whitney as to state tax of 1828. 

Deed: 
W. C. Whitney, Sheriff, to John Davis, date July 20, 1829. 
Quitclaim deed: 
John Davis to Abagail Davis, date December 20, 1834, 

excepting 100 acres conveyed Luke Brooks. 
Quitclaim deed: 
Abigail Davis to Jonathan Butterfield, dttte September 29, 

1835, of one-half undivided of No. 3, Range 3. 
Quitclaim deed : 
John Davis to Jonathan Butterfield, date August 26, 1834, 

one-half of No. 3, 3d Range, undivided. 
Quitclaim deed : 
Jonathan Butterfield to Lewis Loomis, date January 25, 

1839, No. 3, Range 3, same deeded by Abigail and John 
Davis. 

Quitclaim deed: 
Lewis Loomis to Thomas W ontworth, date May 7, 1843, 

one-half No. 3, Range 3, except 1500 acres from said half. 
Quitclaim: 
Abigail Davis to Thomas W entwo:t'th, date August 24, 

1843. 
Quitclaim: 
Thomas Wentworth to Grenville Parker, date August 26, 

1843, one-sixth undivided, except 1666 acres. 
Quitclaim: 
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Thomas Wentworth to Tristram C. Gilman, date August 
26, 1843, one-sixth undivided, except 1666 acres. 

Quitclaim: 
John Davis to Thomas Wentworth, date August 2-!, 1843, 

all intorcst except deed to Abigail Davis, dated December 
20, 1834. 

Certified copy of W. C. Whitney, Sheriff's return of ad
vertisement, elated :May 23d, 1829. 

Deed: 
Samuel Corey, Land Agent, to George Pierce and Benja

min Goodrich, date April 3-0, 1840, No. 3, 3d Range. 
Quitclaim: 
George Pierce and ltenjamin Goodrich to Thomas Went

worth, Grenville Parker and Tristram Gilman, elate August 
23, 1849'. 

Quitclaim: 
Thomas -Wentworth to Grenville Parker, elate l\Iay 29, 

1843, one-third of what was conveyed Ly Lewis Loomis. 
Quitclaim: 
Thomas Wentworth to Tristram Gilman, elate May 29, 

1843, one-third of what was conveyed by Lewis Loomis. 
Record of Land Agent relative to his doings in the sale of 

1849. 
Quitclaim: 
David Pingree to John E. Thayer and Nathaniel Thayer, 

date April 1, 1851, of his interest in No. 3, Range 3. 
The plaintiffs then introduced 
Numbers of the Portland Advertiser (state paper) of May 

26, June 2, June 9, June 16, June 23, June 30, July 7, and 
July 14, 1829. 

Copy of warrant of Treasurer of state to the sheriff of 
Oxford county, date March 20, 1823, and return of Sheriff 
on sale of No. 3, Range 3, to Simeon Cummings. 

Quitclaim deed: 
Simeon Cummings and al. to Thomas L. Parker, Samuel 

Davis and Sherman Willard, elate October 5, 1824, of all 
their right in said premises. 
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Quitclaim deed: 
Thomas L. Parker to Rufus Davenport, date March 10, 

1826, of all right in said township. 
Quitclaim deed: 
Samuel Davis to Rufus Davenport, date March, 1826. 
Quitclaim deed : 
John Davis to Sherman Willard, date August 5, 1829, of 

all interest in said premises. 
Copy of Treasurer's notice, published in the state paper 

(Eastern A.rgus) in 1828. 
Volumes of " The A.ge," state paper for 1848 and 1849, 

and " extras " containmg advertisements of taxes. 

Cutler & Fuller, counsel for plaintiffs, argued that 
Tho ancestor of the plaintiff's grantor took the title to 

No. 3, range 3, subject to the condition made in grants of 
eastern lands ; that of settling thirty families within the town
ship within a limited time. The commonwealth, to avail 
itself of a forfeiture, had to pass some legislative act. Little 
v. Watson, 32 Maine R., 214. 

By resolve of A.pril 1, 1836, the lands were declared for
feited unless the settling duties wore performed or commut
ed, by the first of June following. 

On the 4th of June, 1836, the land agent conveyed the 
township to Rufus Davenport, ancestor as aforesaid, two 
thousand acres, mortgaged back to secure the payment of 
nine hundred dollars, the amount of commutation. 

Defendants seek to defeat this title by two tax sales. 
I. Sale of Whitney (sheriff of Oxford county,) July 20; 

This is defective for many reasons. 
1. The tax of 1828 was not properly advertised by the 

state treasurer; the notice contains no statement of the levy 
of the tax, or the year of assessment; it does not describe 
the tract intelligibly. 

2. The advertisement in the state paper is defective in 
itself, and was not published "six weeks successively before 
the time of sale." 
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The state paper (Advertiser) of the July 14, does not con
tain the advertisement. See Statute, chap. 183, July 29, 
1822. Those who assert the tax title must prove a strict 
compliance. Smith v. Bodfish, 27 Maino R, 289; Howe v. 
Russell, 36 Maine R, 115. 

Defendants do not show an advertisement of the tax of 
1828; they rely on tho warrant and return alone. 

3. This return is defective. Tho sheriff " exposed the 
township for sale," instead of selling " so much of the land 
as would discharge the taxes and reasonable expenses of 
sale." He "sold tho whole township to the highest bidder." 

4. The deed of John Davis to Sherman Willard, of tho 5th 
of August, 1829, was a redemption of the tax title, and Willard 
had derived color of title, together with Parker and Samuel 
Davis, at the sale in 1823. 

Parker and Samuel Davis convoyed to Rufus Davenport, 
who held the legal title. Willard and Davenport wore co
tonants, and the redemption by Willard innured to the bone
fit of Davenport. John Davis' subsequent sales were void. 

II. Defendants claim title through Pierce and Goodrich, 
purchasers at the sale of land agent, April 30, 1849. 

1. Henry D,wenport tendered the amount due to the 
assignees of Pierce and Goodrich, for himself and the other 
heirs of Rufus Davenport, co-tenants. IIonry was adminis
trator. White v. Mann, 26 Maine R., 361; Oatman v. Walk
er, 33 Maino R., 67. Statute, chap. 65, 1848, was the law 
under which the sale was attempted. 

2. Defendants rely on the record in the land office alone. 
This does not state or show all that is necessary to comply 
with law. It does not show the assessment, advertisement, 
and year of the tax. The time and place of tho treasurer's 
notice is not given, or when it was due, or that it was due, 
agreeably to law. 

The land agent's return shows that the treasurer returned 
the list of tracts, &c., the 23d of l\Iarch, instead of immedi
ately after the first of March. It recites that notice was 
given-not public notice; sale was to pay taxes, cliarges and 
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interest--not costs, &c. So too, the land agent published his 
notice in the Extra-not the Age, (state paper.) James W. 
Clark v. Hastings Strickland and al. U. S. Circuit Court, 
Maine, September, 1855. 

R. Goodenow and John S. Abbott, counsel for the defend
ants, argued that the plaintiffs must prove title to the whole 
of the demanded premises, or judgment must be for the de
fendants. That the court has no power to permit a discon
tinuance as to a part. That Loomis obtained no title under 
his deed of June 4, 1853, certainly not until June 16, when 
it was delivered, and therefore could conyey no title on the 
same 4th day of June, 1853, to Lawrence and Gilson, and 
there being no evidence to control or modify, the date of 
those deeds must be taken as prima facie evidence of their 
execution and delivery on that day. \\Voodman v. Smith, 37 
Maine R., 25. 

The date of acknowledgment can be no evidence of time 
of delivery. 

If this deed be valid what was conveyed? The grantors 
are described as heirs-at-law of Rufus Davenport. Four lots 
are excepted, and the deed recites that a portion in common 
and undivided is under mortgage for a sum which does not 
appear to be paid, and the right of redemption to which did 
not descend to his heirs, and they could convey no title. 
Neither have all the heirs conveyed. 

The plaintiffs show no title to two-thirtieths of the estate. 
Had Rufus Davenport any title at his death? The deed of 
the commonwealth to Edward Blake, of 3600 acres, was con
ditional, and those conditions were never performed. If 
they have, the title to the whole township, except the 3600 
acres, remains in the commonwealth. 

The quitclaim deed from John Peck to Rufus Davenport 
conveys no title, as there is no evidence that '.Peck had any 
title or possession; and this deed is also conditional. 

Neither did Davenport acquire title from Haven and Ladd. 
The Land Agent of .Massachusetts had no authority to 
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convoy, neither had the commonwealth any title ·which he 
could convey if his deed to Blake was good. The title is 
in the defendants, by virtue of a purchase of the Sheriff, 
Whitney, to J olm Davis, although it is enough to show it 
out of the demandants. 

Evidence to contradict the sheriff's return is not admis
sible. 

The tax title under which plaintiffs claim is defective. 
The defendants also claim under a deed from Samuel Co

ney, Land Agent, to Pierce and Goodrich, for non-payment 
of taxes. 

If tho tender to the grantees of Pierce and Goodrich was 
effective, it could not impair the title under Whitney. 

But the tender by Rufus D,wenport, who was tenant in 
common, owning only one twenty-fourth, could be made 
for that part only. Laws of Maine, chap. 125, sec. 4. 

Ho has not brought the money into court, and the tender 
cannot effect a title until reconveyance. 4 Maine R., 116, 
Wilson v. Wing. 

The tender should have been the amount of taxes, interest 
and charges, and twenty per cent. thereon. Laws of 184:9, 
chap. 125, sec. 4. 

Loomis is es topped by the covenants in his deed to Went
worth, to set up a subsequently acquired title. 29 Maine 
R., 183; 30 Maine R., 537. 

GOODENOW, J. This is a plea of land, whereby tho plain
tiffs, Lewis Loomis, Ebenezer Gilson and Daniel Lawrence, 
demand of said Pingree, and John E. Thayer, and Nathaniel 
Thayer, possession of township No. 3, 3d range, in said 
county of Franklin. 

The writ is elated July 7, 1854. The defendants plead the 
general issue, and by brief statement allege that the title to 
the demanded premises is in said John E. and N athaniol 
'rhayer, and deny that the plaintiffs have any title or right 
in or to the same. And the said Pingree alleges that all tho 
control and occupation of the demanded premises by him 
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exercised, since 1851, has been under the other defendants, 
by virtue of their title. 

By an act relating to the separation of Maine from Massa
chusetts, and forming the same into a separate and independ
ent state, passed June 19, 1819, it was provided, that "all 
rig·hts of action for, or entry into lands, and of actions upon 
bonds for the breach of the performance of the condition of 
settling duties, so called, which have accrued or may accrue, 
shall remain in this commonwealth, to be enforced, com
muted, released, or otherwise disposed of, in such manner as 
this commonwealth may hereafter determine." 

On the 4th of June, 1836, the land agent of Massachusetts, 
agreeably to resolves passed tho 17th of June, 1820, and the 
first of April, 1836, conveyed the township demanded, to 
Rufus Davenport, ancestor of the plaintiffs' grantors, taking 
back a mortgage on two thousand acres of the same, to se
cure the payment of $900, which had been agreed upon, as 
the amount to be paid by way of commutation, and in lieu of 
a full performance of the condition in relation to "settling 
duties." By the original grant and conveyance of this town
ship to Edward Blake, May 15, 1804, the grantee, his heirs 
and assigns, were required to perform certain " settling du
ties," and the deed to him from the agent of Massachusetts, 
was upon this condition. 

By the resolve of April 1, 1836, the lands were declared 
forfeited, unless the settling duties were performed or com
muted by the first of January following. 

The i)laintiffs derive their title from the heirs of Rufus 
Davenport, by deeds which are in the case, and are particu
larly noticed in the report, and to which ·we refer. 

In answer to this, the defendants contend, first, that all the 
demandants must prove title; otherwise all must fail, and 
that judgment must be for the defendants. And that if Ru
fus Davenport once owned the land demanded, and is dead, 
and Henry Davenport and others, who executed the deed, 
dated June 4, 1843, to Lewis Loomis, were the heirs and 
only heirs of Rufus, that Loomis acquired no title, till tlie 
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deed was delivered, which was on the lGth of Juno, 1853, 
and that his quitclaim deeds of June 4, 1853, to Ebenezer 
Gilson and Daniel Lawrence conveyed no title. These deeds 
purport to have been acknowledged on the 21st of June, 
1853; and, ut res magis valeat qumn pereat, we may well 
presume, notwithstanding the form of words as to the attes
tation, that tho deeds were in fact delivered on the day they 
were acknowledged, and in such order of time as to make 
them effectual to carry out the intentions of tho parties to 
them. 

William Richardson, the magistrate who took the acknowl
edgments, also was a witness to the execution of the deeds 
by Lewis Loomis only. .A different person was a witness to 
the execution of the deeds by his wife. From this circum
stance it may be presumed that they were not executed by 
both at the same time and place ; and that they were not de
livered before they were executed by the wife. 

William Richardson does not state, in his deposition, that 
he saw the deeds delivered. 

Second, it is contended by the defendants, that the deed of 
these heirs of Rufus Davenport docs not purport to convey 
the whole township, but only their right, title, interest and 
estate, and excepting therefrom, four lots of three hundred 
and twenty acres each; and also two thousand acres, under 
a mortgage from said Rufus to the Commonwealth of Massa
chusetts; and also three thousand four hundred acres, under 
a mortgage to John Haven and .Alexander Ladd. We are 
of opinion that the interest of said heirs in the lands mort
gaged was convoyed, and also whatever right they had in 
said four public lots; and that the exception was only an 
exception as to all legal incumbrances. 

Third, it is contended that all the heirs of Rufus Daven
port have not joined in said deed, and that therefore the title 
of tho plaintiffs fails to a portion of the promises, if not to 
the whole. 

By the deposition of Henry Davenport, it appears that 
Rufus, at his decease, left as his heirs, two sisters, Catharine 
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and Joanna, and four children of Elijah, a deceased brother, 
all of whom, representing three-sixths of the estate, executed 
the deed. Also Robert Steele, Samuel Davenport Steele, 
vVarren Parmenter and Priscilla S. Parmenter, wife of said 
Warren, in her right, being all heirs of Mrs. Patience Steele, 
formerly Patience Davenport, who was a sister of said Rufus, 
representing another undivided sixth part, executed the deed. 
Also Dr. Edward S. Davenport, Enos Ford and Elizabeth, 
his wife, in her right, Henry G. Fuller and Margaret M., his 
wife, in her right, and Sophia H. Davenport, being all the 
heirs of Samuel Davenport, deceased, who was a brother of 
said Rufus, and as such representing another undivided sixth 
part of said estate, executed the deed. 

An exception is here taken to the power of attorney of 
Enos Ford, who executed said deed in behalf of Sophia H. 
Davenport. We are of opinion that the power of attorney 
is sufficient to confer authority to transfer the interest of 
Sophia H. in said estate, especially as against all persons 
who do not claim under her. 

Another objection taken is, that Ellen Davenport, who was 
insane, did not execute the deed. It appears by the deposi
tion of Henry Davenport, that she had been hopelessly in
sane for the last twenty years. The grantors covenant that 
they are solely entitled to represent said sixth part of the 
estate of said Rufus, and that they will warrant and defend 
the same to the said Loomis, against all persons claiming the 
same under the said Rufus. 

This, in our opinion, entitles the plaintiffs to hold the right 
of the said Ellen against all who do not claim under her, or 
by a title paramount. 

The same remark will apply to the objection, that Samuel 
Steele did not execute the deed; and to the objection, that 
" Sarah" Davis, named in the body of the deed, has signed it 
by the name of Sally Davis, being one of the heirs of Sarah 
Dunbar, who was a sister of said Rufus Davenport, and 
whose nine heirs, representing another sixth part of said es
tate, executed the deed. 
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Fourth. It is contended that Rufus Davenport had no 
title to the premises, at the time of his decease, because the 
settling duties were not performed by Edward Blake, from 
whom he claims a title to three thousand six hundred acres ; 
Or if they were, that the whole township was conveyed to 
Blake, and that the title is still in him, except as to the 
three thousand six hundred acres; and that Rufus Daven
port acquired no title by the deed of John Peck to him, 
because that also was upon the condition, "that said Blake 
before the first of January, 1801, shall have settled thirty 
families within said township ; " or by the deeds of John Ha
ven and Alexander Ladd, executors, who had no authority 
to convey the estate of his testator ; and that the resolves 
of Massachusetts did not confer on Coffin, the land agent, 
authority to convey in the manner he did; or if they did, 
that the deed was not so drawn and executed as to comply 
with the authority; or that Massachusetts had no title to 
said township, the same being in Blake. Until the defend
ants show some title, eitlrnr from Massachusetts or from 
Blake, we do not consider them a,s presenting themselves in 
a condition to raise these questions. Conditions may have 
been waived, or adjustments made, in which strangers have 
no concern. Smith and al. v. Bodfish, 27 Maine R., 28!:l. 

The resolve of April 1, 1836, and the action of the land 
agent of Massachusetts under it, June 4, 1836, is prirna facie 
evidence that an adjustment was made in a manner satisfac
tory to the state. 

It is for those who make the conditions to insist upon 
their performance. 

In their brief statement the defendants deny that the de
mandants have any title ; and allege title in themselves. 
The demandants prove title to a large part of the premises, 
and an incohate right under a deed of warranty to the 
shares of other heirs. The defendants do not claim under 
those heirs. They show no title. The demandants have 
elected to consider them as disseizors, for the purpose of 
trying the title; and all the facts in the case show that they 
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have a better right to have possesion of the premises than 
the defendants have to hold them. The possession of one 
tenant in common is the possession of another, and each has 
a right to possession for himself and all others, as against 
strangers, having no title. 

Fifth. It is contended that the defendants have estab
lished title in themselves, under one or two ,sales for taxes. 

1. By a sale by Whitney, sheriff of Oxford county, July 
20, 1829. On the part of the plaintiffs, it is alleged that the 
tax of 1828, by virtue of ,vfoch this sale was made, was not 
properly advertised by the state treasurer ; that the notice 
published in the Portland Advertiser, then the state paper, 
does not state that a tax had been levied, or describe the tract 
intelligibly; that it was not published six weeks successively 
before the time of sale, in the state paper; that the paper of 
July 14, 1829, does not contain the notice or advertisement; 
and that the sheriff exposed the township for sale, instead of 
selling " so much of the land as would discharge the taxes 
and reasonable expenses of sale ; " and that " he sold the 
whole township to the highest bidder." 

By statute, January 29, 1822, chap. 183, it was made the 
duty of the sheriff, upon the receipt of a warrant from the 
treasurer of the state, " forthwith to proceed to sell so 
much of said land as will discharge said taxes, and the reas
onable expenses of sale," &c. 

Without noticing all these objections to the validity of 
the sale by Whitney, we are of opinion that the one last 
named is fatal. 

2. The defendants claim through Pierce and Goodrich, 
who were purchasers at the sale of the land agent, April 30, 
1849. 

The testimony proves that Henry Davenport tendered the 
amount due to the assignees of Pierce and Goodrich, for him
self and the other co-tenants, heirs of Rufus Davenport, 
within the time allowed by law for redeeming the lands sold. 
But it is contended that this tender was insufficient to defeat 
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the title of the defendants, acquired under the deed of the 
land agent of Maine. 

1. Because Henry was heir of only one-twenty-fourth part 
of tho real estate left by Rufus Davenport, and as such he 
had no authority to tender for the other heirs and co-ten
ants. 

We are of ai different opinion. The land was sold, in 
solido, for the gross amount clue for taxes, &c. Any one 
interested could tender payment for all the other co-tenants, 
as well as for himself, although by the statute of 1849, chap. 
125, soc. 4, he was not obliged to do so. This statute gave 
tenants in common of lands sold for non-payment of taxes, 
a privilege, which they had not before. 

Before this statute, land owned in common by different 
proprietors, which had been taxed and sold at auction, in 
soliclo, for the payment of taxes, could be redeemed by any 
one of the co-tenants ; and tho purchaser was at liberty to 
refuse to receive any part, without the whole amount for 
which he was entitle cl to hold the land. Watkins ancl al. v. 
Eaton and al., 30 Maine R., 529. 

2. It is said the money tendered should have been brought 
into court. This is not an action to recover tho money. 
An offer of payment, within the time allowed by law, for the 
purpose of saving a forfeiture, must be regarded for this 
purpose as equivalent to an actual payment made at the time 
of the offer. 

By the deed from the land agent the owner had a right to 
redeem the land within one year from the time of sale, by 
paying to the purchaser or assigns, the amount for which 
tho same was sold, with interest thereon at the rate of twenty 
per cent. per annum, &c. The purchasers or their assigns 
had no right to impose upon him an additional burden or 
duty. 

3. It is contended that if the tender was properly made, 
the title to said township would not thereby be revestod in 
Rufus Davenport or his heirs without a deed from the pur-
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chasers. Here are no equities to be adjusted, as in the case 
of estates mortgaged, where there has been an entry for 
condition broken. If the mortgagee be in possession of the 
mortgaged premises, and the condition of the mortgage be 
performed according to its terms, the mortgagor may main
tain an action at law to recover possession. 2 Mass., 493, 
495 ; 3 Met., 55, 58. We see no good reason why the pur
chasers or their assigns should be in a better conditi?n than 
mortgagees. The plaintiffs, upon payment of the amount 
chm, are by operation of law in possession, as of their former 
estate. 

In Watkins v. Eaton, 30 Maine R., 535, it is said by SHEP• 

LEY, C. J., "A sale for the payment of taxes is but an incum
brance upon the estate, so long as the right to redeem ex
ists. The purchaser receives and holds the title as security 
for money paid; and such title is in principle a mortgage, 
although it does not exist in a form to be included by our 
statute provisions respecting mortgages." It may be great
ly for the convenience of the plaintiffs to have a release from 
the defendants, and to have it put upon record. Before 
they can require this, they must pay or offer to pay, accord
ing to the statute, " the cost of reconveying the same," as well 
as the other amounts specified, in order to redeem the land. 

Sixth. It is contended by the defendants, that by the 
deed from Lewis Loomis, one of the purchasers of the right 
acquired under the sale by sheriff Whitney, to Thomas 
"'\V entworth, one of the grantors of the defendants, on the 
27th of May, 1843, and by the covenants in the same, he, the 
said Loomi.s, and those claiming under him, should be es
topped from setting up or claiming under a title subsequently 
acquired by him. 

It is not a deed of general warranty. It purports to sell 
and convey, " all his right, title and interest in and to one un
divided half part of a certain township of land situated," &c. 
It was the title which he then had, and nothing more, which 
he undertook to convey. The purchasers probably knew 
what that title was, and took it with all its infirmities. He 

21 
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did not covenant that he was seized of the premises, either 
by right or by wrong; or that he had good right to sell and 
convey the same. But he did covenant that he had not con
veyed away to any other person or persons, any right or 
title to the premises, which he had previously held; by the 
stipulation, that he and his heirs "would warrant and defend 
the premises, &c., against the lawful claims and demands of 
all persons claiming by, through or under him." ,v e do not 
regard this covenant as sufficient to estop him or his assigns 
from setting up, against the defendants, a title subsequently 
acquired by him. 

A vendor will not be estopped to set up his title subse
quently acquired, unless by doing so he be obliged to deny 
or contradict some fact alleged in his former conveyance. 
Pike v. Galwin, 29 Maine R., 183. 

"When one has made a conveyance of land by deed, con
taining no covenant of warranty, an after acquired title will 
not inure or be transferred to the vendee. Ibid. This case 
was decided in 18JS, and directly overruled the doctrine as
serted in the case of Fairbanks v. Williamson, 7 Greenl., 96. 
Mr. Justice Wells gave an able disscmting opinion, published 
in 30 Maine R., 539. And in conclusion says, "But if tho 
rule, laid down in Fairbanks and al. v. ,villiamson, were clear
ly incorrect, in my judgment it would be unwise to change 
it without the action of the legislature. It has now re
mained nineteen years, many decisions have been made in 
conformity to it, and many titles have been acquired under 
it." * * " The stability of legal decisions affords a secu
rity which ought not to be impaired, unless upon the most 
pressing necessity." 

The last decision in tho case of Pike v. Gaivin, having been 
made more than nine years, whatever may be said on the 
one side or the other, the interest and peace of the commu
nity require that we should abide by it. 

Upon a careful examination of all the evidence in the case, 
and of the law appertaining to the same, we have arrived at 
the conclusion that the plaintiffs are entitled to recover the 
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land demanded in their writ; and that according· to the 
agreement of the parties, a dejault 1nust be entered. 

MAY and DAVIS, J. J., concurred; TENNEY, C. J., and 
HATHAWAY, J., concurred in the result; RrcE, J., concurred 
that there should be a default, but not for the whole tract of 
land. 

NoTE. This case was argued in the middle district, and determined by 
the members of the court who held that term. 

THE INHABITANTS OF "\VILTON 

1:ersus 

THE INHABITANTS OF NEW VINEYARD. 

It is competent for tho Legislature in annexing a part of one town to. 
another to provide that persons having a legal settlement therein, but 
absent or residing elsewhere at the time, shall theroafterwards have their 
settlement in tho town to which such part is annexed. 

By chapter 503 of the special laws of 1856, persons then having a legal 
settlement in that part of Strong set off to New Vineyard, absent or re
residing elsewhere at the time, acquired their settlement in the latter 
town. 

The facts in this case were agreed by the parties. 
This is an action of assumpsit brought by the inhabitants 

of said Wilton against the inhabitants of said New Vineyard 
for supplies furnished by said town of Wilton to one Jacob 
Welch and his family, paupers, who fell into distress in the 
town of Wilton, and in need of immediate relief, which wa·s 
furnished by the inhabitants of said Wilton. 

It is agreed by the parties in this action that said Jacob 
Welch and his family, on the 28th day of March, 1856, were 
paupers supported by the town of Strong, and at that time 
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said Welch and his family had their legal settlement in said 
Strong from a residence of themselves or ancestors on that 
portion of tho territory of tho town of Strong which ,ms sot 
off from the town of Strong to the town of New Vino yard 
by the legislature of this state, ::\Iarch 28, 1856, being an act 
entitled an act to set off certain lands from the town of 
Strong and annex the same to the to,vn of Now Vino yard. 

Said Welch and family did not reside on said territory at 
the time of the passage of said' act and had not resided 
there for several years, but had gained no residence elso
:whore. 

S. Cram, counsel for plaintiffs, argued that by the act of 
March 28, 1856, setting off a portion of the town of Strong 
to the town of New Vineyard, the legislature had rightfully 
determined that paupers having a settlement on that portion 
set off should be supported by the town of New Vineyard. 
Belgrade v. Dearborn, 21 l\Iaine R., 33-1 ; Groton v. Shirley, 
7 Mass., 156; Lexington v. Burlington, 19 Pick., 426. 

S. Belcher, counsel for defendants, argued that the points 
to be determined in settling this question are identical with 
those decided in Starks v. New Sharon, 3() 1\Iaine R., 368. 
That the legislature has no power to impose such liabilities 
upon towns as the plaintiffs contend for, especially hi acts 
conflicting with tho general Ia-ws of the state, none of which 
they attempt to repeal. 

DAVIS, J. By chapter 503 of the special laws of 1856, 
certain "territory, with the inhabitants thereon," was set off 
from the town of Strong and annexed to the town of New 
Vineyard. At the time of the passage of this act, March 28, 
1856, Jacob Welch and his family were paupers residing in 
the town of Wilton, whore they fell into distress,-but hav
ing a legal settlement in the town of Strong. Up to that 
time the expense of their support was paid by the inhabi
tants of Strong. But their settlement in that town was 
acquired by a residence on that portion of the territory set 
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off and annexed to New Vineyard; and it is contended that 
from that time the latter town is chargeable for their sup-
port. ., 

By the general stat11te relative to the support of paupers, 
the annexation to one town of a part of the territory of 
another, transfers the settlement of no persons except those 
who "actually dwell and have their homes" on such terri
tory at the time. R. S., chap. 32, sec. 1; Starks v. New 
Sharon, 39 Maine R., 368. But it is competent for the Leg
islature, in annexing a portion of one town to another, to 
provide that persons having a legal settlement therein, but 
absent or residing elsewhere at the time, shall thereafter
wards have their settlement in• the town to which such part 
is annexed. This was done in the case before us. Section 
third of the act annexing a portion of Strong to New Vine
yard provides "that all paupers now supported by said town 
of Strong, or which may hereafter become chargeable to the 
town of Strong, by reason of a settlement gained or derived 
in the territory set off, shall hereafter be supported by and 
chargeable to said town of Now Vineyard." 

Jacob Welch and his family were at that time " paupers 
supported by the town of Strong;" and they had a "settle. 
mcnt gained in the territory set off." The town. of New· 
Vineyard was, therefore, from that time, liable for their sup
port. According to the agreement of the parties, judgment 
must be entered for the plaintiffs for the sum of thirty-two 
dollars and l'lixty-eight cents. 
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GEORGE B. RAWSON versus IxHAilITANTS OF NEW SHARON. 

Full costs cannot be recovered in an action that should originally have been 
brought before a justice of the peace or judge of a municipal or police 
court, notwithstanding such action is against a town, for supplies fur
nished a pauper of that town, whore the plaintiff claims under a contract 
with the overseers of the poor of the town. 

On EXCEPTIONS from Nisi Prius, TENNEY, C. J., presiding. 

AssuMPSIT upon the following account annexed. 

'The Inhabitants of New Sharon, 

To GEORGE B. RAWSON, Dr., 
'To medicine and attendance for Mrs. Nathaniel 

Hutchinson, by your request, she being a pauper 
of your town, $34,00. 

This action was originally brought in the S. J. Court, and 
during the first term the defendants offered to be defaulted 
for a sum less than twenty dollars. 

At a subsequent term the plaintiff accepted the offer and 
claimed full costs. 

The presiding judge ordered that judgment be rendered 
for one quarter costs, to which plaintiff excepted. 

J. W. Webster, for the plaintiff, contenrled that this action 
was brought to recover for the support of a pauper, and 
entitles the plaintiff to full costs. He cited statute of 1842, 
chap. 31, sec. 20. 

0. L. Currier argued for the defendants that the claim in 
the writ is not for the support of a pauper, but for services 
rendered under a contract. R. S., chap. 151, soc. 13; stat. 
1842, chap. 31, sec. 20. 

J\fAy, J. Until the statute of 1842, chap. 31, sec. 20, pro
vided for an amendment to the thirteenth section of chap. 
151 of the revised statutes, no more than one quarter as 
much costs, as the debt or damage, could be recovered in 
any action originally brought in this, or the then District 
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Court, when it appeared on the rendition of judgment that 
the action should have been originally brought before a jus
tice' of the peace or the judge of any municipal or police 
court, notwithstanding such action was brought either by or 
against a town. By the amendment just referred to, "in all 
actions originally commenced in either of said courts by or 
against towns for the support of paupers, full costs may be 
taxed." 

"\Vhat is the true construction of the statute as amended? 
Notwithstanding the strict letter of it might possibly be con
strued as broad enough to embrace all suits brought to re
cover for supplies furnished or used for the suppc•t of pau
pers, whether under a contract or not, we are not satisfied 
that it was the intention of the legislature to allow full costs 
in actions which might properly have been brought before a 
justice of the peace, or in a municipal or police court, except 
in those cases where the settlement of a pauper was involved, 
and the rights of tho parties depended on a liability to pro
vide for such pauper by virtue of some statute. In such 
cases, the question of settlement is usually more important 
than tho amount of damages, inasmuch as the judgment may 
be conclusive upon the parties in relation to future claims. 
This was undoubtedly the reason why the legislature thought 
'h proper to tako this class of cases out of the rule estab
lished by the Revised Statutes, as before cited. We think 
the amendment was not intended to apply to cases of express 
contract made for the support of paupers, whether written 
or verbal; and no reason is perceived for extending it to 
such cases. A. different construction would enable every 
trader or person who should furnish the most trifling article,. 
by direction of the overseers of the poor, for the partial re
lief of a pauper, to institute his suit in this court th0refor, 
and to recover full costs. Such construction cannot be al
lowed. 

In the present case the plaintiff does not appear to have 
been an inhabitant of New Sharon when his services were 
rendered. His demand, therefore, did not accrue under the: 
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R. S., chap. 32, sec. 48. It appears from his writ that he 
claims to recover upon the ground, and only upon the 
ground, that his services were rendered to the pauper at tlte 
request of the defendants. In such a cn,se it is woll settled 
that he could recover only upon proof of an express contract 
or request. Beethuen v. Inhabitants of Lincoln, 16 l\Iaine 
R., 13 7; Inhabitants of Windham v. Inhabitants of Portland, 
23 Maine R., 410. For the reasons before stated, only quar
ter costs can be taxed. 

Exceptions overruled. 

RrcE, ~ATHAWAY, GooDEXOW and DAVIS, J. J., concurred; 
TENNEY, C. J., concurred in the result .. 
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WILLIAM M. HOVEY versns EPHRAIM MAYO. 

·where an existing street or road is dug down to the injury of the owner of 
land adjoining, it is not an alteration within the meaning of the stat
ute, which will entitle him to damage. If a surveyor of highways dig 
down a street or road with discretion, and not wantonly, no action can be 
maintained against him therefor, either at common law or by statute, 
when acting under legal authority. 

Where a new power is given by statute, and the means of executing it pre
scribed therein, the power must be executed accordingly. A corporation 
having power to raise money for the repair of highways, may make com
pensation therefor in the material taken from the same in the procesR of 
making the improvement. 

But whether they can do so to the injury of the owner of the adjoining land, 
where the record by which the power is given shows the sole purpose to 
be for the benefit of the individual making the removal, may well be 
doubted. 

A corporation having the power to determine what repairs should he made 
in its roads and streets, may, through its officers, acting within the scope 
of their authority, exercise their own judgment, which cannot be set 
aside by a jury in a suit at law. 
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A street commissioner, or one acting under him, cannot be made liahlc for 
the purposes of the city council while acting under an order passed within 
the scope of their authority, or for his own purpose!j in the proper execu
tion of the order. 

EXCEPTIONS were taken to the rulings of MAY, J., presid
ing at Nisi Priiis, 

This is an action on the case against the defendant for 
digging down the street in Hallowell in front of the plain
tiff's house and lot. 

Thomas Hovey testified that he knew the premises where 
the plaintiff lives, on Water street, in Hallowell; it is about 
twenty rods north of Hathaway's store at the foot of Win
throp street; a story and a half or one story house, perhaps 
twenty by forty feet, stands four feet from the line of the 
road and the end to the road; tho house stood up two or 
throe feet higher than the street before the street was cut 
down; the access to the house was easier then than now; 
the defendant told the witness that Stoddard cut clown the 
street for the benefit of the city wharf, but did not say how 
much it was cut clown; witness thinks it was cut dmvn t,rn 
or three feet; the cutting was from eight to ten feet from 
the house; the plaintiff had no mode of getting to or from 
tho house for all purposes whatsoever, except to or from 
"'Yater street; that he is city clerk of Hallowell, and read 
from the records of the city the election of tho defendant as 
street commissioner, March 14, 1853, and oath administered 
April 4th, 1853, and bond approved the same clay; also the 
vote of the city of Hallowell ordering the grading of this 
street, passed July 22, 1853 ; also tho vote of the city coun
cil assuming the defence of this action. 

Plaintiff then was called as a witness, and testified. I was 
not at home when tlrn grading was done, but I had a talk 
with defendant; I asked him what he thought they had dam
aged me ; he did not answer distinctly ; I then asked him if 
they had not damaged me one hundred dollars ; he said yes, 
and more too ; the second time I asked him he said he did 
not think it was right for him to specify the sum ; he said it 
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was done under the authority of the town; he was author
ized to give Mr. Stoddard liberty to cut down two and a half 
foot; I asked him if he was there all the time ; he said ho 
was not but a part of the time ; he said he could not say 
how deep Stoddard had dug, whether deeper than the vote 
or not; he did not say he gave auy directions about the cut
ting, and said nothing about supervision over the work; it 
was all finished when I came homo; don't know how deep 
the cut is, but should think three feet; ho said tho dirt was 
used to build the city wharf. 

Ephraim Mayo, defendant, called for defence. The city 
gave Stoddard a right to grade the street not exceeding two 
and a half fod, at the deepest cut; he did grade it about 
that depth; I made marks in the bank before ho begun, and 
tested tho cut afterwards by those marks, and found it two 
antl a half feet in the deepest; there was a space of only 
three to five rods cut so deep as this, and then tapered off 
each way ; I did not direct or authorize Stoddard to cut 
more than two and a half feet anywhere ; the cut was four or 
five rods long, averaging two and a half feet. I told him he 
might cut so deep, and directed the manner in which he 
must leave it; told him what the city had authorized me to 
do, and he might cut so deep; there was no place in front of 
plaintiff's house more than two and a half foot deep; the dirt 
was carried to the city wharf. 

E. K. Butler, called by defendant. There was a rise in 
the road between Hathaway's store and the railroad bridge, 
and by the grading, this rise was leveled down; before the 
alteration the westerly gutter was filled up, and the road 
was about level across from plaintiff's house towards the 
river. 

Plaintiff offered the vote of the city council of July 2, 
1853, which was rescinded by the vote of July 22, 1853, and 
referred to in said last vote; defendant objected to its admis
sion, but the court admitted it. 

Upon the foregoing evidence the defendant's counsel con
tended that there was no such remedy as the plaintiff had 
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pursued in this case, but he must seek his remedy under tho 
statute of 184:6, chap. 216; but the court for the purposes of 
this trial did not so rule, but instructed the jury as herein
after stated. 

The defendant's counsel also requested the following in
structions : 

1st. That if they find that the grading was in accordance 
with the vote of the city council, then the defendant is not 
liable in this action, but the plaintiff must pursue his remedy 
under the statute of 18-!6. This requested instruction was 
not given. 

2d. That if the grading was deeper than the vote of the 
city council authorized, and they finrl that defendant did not 
authorize or direct such deeper grading, then the defendant 
is not liable for such deeper grading. 'l'his instruction was 
given as requested. 

3d. If the controlling part of the purpose of the city 
council in ordering the grading of this street was to improve 
it, although they might also wish to aid in the construction 
of the city wharf, that vote would furnish a justification to 
the defendant. This instruction was given as requested. 

4th. That if the city authorities see fit to reduce the 
grade of any part of the highway, it is not necessary that 
the earth taken away, anrl every portion thereof, shall be 
used in some other portion of the highway ; but any part of 
the earth may be disposerl of as m'.\Y be convenient or profit
able to the city. This instruction was given as requested. 

The jury were instructed that if they believed, from tho 
evidence in the case, that the defendant told Mr. Stoddard 
that he might cut down the street in front of the plaintiff's 
dwelling house, and said Stoddard, in pursuance of such 
permission, did cut down and grade the street under the 
direction anrl superintendence of the defendant, and the de
fendant knew when he gave such permission that such grad
ing and cutting was for the purpose of enabling said Stod
dard, or tho owners of the city wharf, so called, to take the 
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eftrth for their benefit, and not for the purpose of improving 
aau repairing tho street, then thiil action m'.ty be maintained. 
But if the said defendant had no knowledge that the cutting 
and grading was to be for tl10 benefit of the said Stoddard or 
the owners of the city wharf, and all that he did or consented 
to have done was done in the discharge of his duties as 
street commissioner, and for the purpose of improving or 
repairing tl1e street, then this action could not be main
tained. 

And tho jury were further instructed, that if they should 
find that the purpose of the defendant, as street commission
er, was to improve or repair the street, the fact that other 
persons were to be benefited by it, or that tlrn earth taken 
from the street was to be appropriated to the building of a 
·wharf for the benefit of individuals, would not render the 
defendant liable in this suit, and he would not be liable; but 
if, on tho other hand, the purpose of cutting clown the street 
was to onaLle Stoddard or other persons to cut it cl own for 
tho sake of taking away tho earth for their private purposes, 
because such digging and cutting was thought not to be 
injurious to the public travel or street, and the dofernlant 
gave permission to Stoddard to dig and cut it clown for his 
own benefit, or for the benefit of others, and not for the im
provement or repairing of the street, and it was done under 
his direction or superintendence, and such cutting and dig
ging was to tho injury and damage of the plaintiff as alleged, 
then the defendant is liable for the dmn:1go occasioned there
by, notwithstanding the authorities of the city of Hallowell 
may have authorized him by their voto to give such permis
sion and to take tho direction and superintendence of the 
work, and notwithstanding he did so while acting as street 
commissioner . 

.Other appropriate instructions were given, to which no 
exception was taken. 

The jury found a verdict for plaintiff1 and assessed the 
damages at one hundred dollars. 

.. 
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VOTES OF THE CITY COUNCIL. 

Resolved, That the City Wharf Company be permitted, at 
their own expense, to grade Water street, between Winthrop 
street and the railroad crossing, and reduce the same to a 
level, provided they leave the same in as good condition and 
shape as it now is, to the satisfaction ancl acceptance of the 
street commissioner. 

Passed July 2d, 1853. 

Ordered, That Samuel Stoddard, the contractor to con
struct the city wharf, be allowed to grade Water street, in 
the vicinity of the Sager property, at his own expense, and 
under the direction and superintendence of the street com~ 
missioner, provided that said contractor shall indemnify the 
city against all claims for damages in consequence of such 
grading, and leave the street in as good shape and condition 
as it now is, and provided, also, that the greatest cut shall 
not exceed two and a half feet ; and the order passed on this 
subject the second day of July, is hereby rescinded. 

Passed July 22d, 1853. 

A. G. Stinchfield, counsel for pl:1intiff. 
The foe in the locus in quo is in the plaintiff, and the pub

lic have an easement only. Com. v. Peters, 2 Mass., 125 ; 
Fairfield v. Williams, 4 Mass., 427. 

The public have no legal right to use the land for any 
other purpose than for mending the road. Robbins v. Bow
man et. al., 1 Pick, 122. 

If the soil is disturbed for any purpose other than to im
prove the way and to make it more convenient for public 
use, the owner of the foe may maintain an action for trespass 
against the person so disturbing the soil, as a wrong-doer. 
21 Pick., 292. 

The owner of the soil has a right to produce evidence 
before a jury to show the purpose of defendant in removing 
the soil, and to submit to them whether or not it was remov
ed for the purpose of improving the public way and making 
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it convenient for public use, or otherwise. 1 Pick, 122; 21 
Pick., 297; 6 Pick., 57. 

If a surveyor a1rnse his authority by digging down or rais
ing up where it is not necessary for tho reasonable repair and 
amendment of the road, he is amenable to tho party suffer
ing, for damages. 1 Mass., 428. 

"When land is appropriated to a highway, tho right to the 
soil remains precisely the same as before-so much so that 
tho owner may recover in ojectment. He has a right to the 
produce and all the profits above or under the ground, ex
cept only the right of passage." 2 Mass., 117, and case 
cited. 

Tho common law remedy is not superceded by the statute 
of 1846. The statute is cumulative in its nature and the 
plaintiff has his choice of remedies. Gooch v. Stevenson, 13 
Maine R., 371. 

A verdict will not be sot aside for excessive damages in 
cases of tort unless it clearly appears that the jury com
mitted some gross and palpable error, or acted under some 
improper bias, influence or prejudice, or have totally mista
ken the rules of law by which the damages are to bo regu
lated. Whipple v. Cum. Man. Co., 2 Story's R., 661. 

The order of July 2, 1853, was admissible, inasmuch as 
the same was referred to in the order of July 22d-and in 
order to show the purpose of tho defendant in digging down 
the street. 

J. Baker, counsel for defendants. 

The verdict ought to be set aside, and a new trial granted. 
I. Because prior to the statute of 1846, chap. 216, there 

was no remedy for such a case as this. 
By right of eminent domain residing in every government, 

private property may be taken for public uses by that gov
ernment or its officers, without any compensation, and the 
provision of. the constitution is not the grant of a new pow
er, but the limitation of one inherent in government itself. 
Cushman v. Smith, 34 Maine R., 247. 
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When this land was originally taken for this highway, com
pensation was made according to the constitution for all the 
damages present, prospective, and contingent, which might 
by possibility accrue to the owner of this estate from the 
right of a perpetual easement. He has received his compen
sation therefor long ago, and has no just cause of com
plaint. Callander v. Marsh, 1 Pick., 418 ; Brown v. Lowell, 
8 Met., 172. 

II. When the statute provided a remedy where none ex
isted before, it is the only remedy which any party can have, 
and the court should have given the first instruction re
quested. Keene v. Chapman, 21 Maine R., 126; Mason v. 
Kennebec and Portland Railroad Company, 31 Maine R., 
215-6; Bangor v. County Commissioners, 30 Maine R., 270, 
and cases. 1 Met., 138-9; 8 Met., 177; 12 Maine R., 385-8. 

III. But it will be said that the defendant was not in the 
lawful exercise of his authority as street commissioner, ancl 
therefore that statute does not apply. 

This we deny. 
1. Because the statute is absolute, unqualified, and un

limited. Its language is broad enough to cover all cases. 
It has no regard to motives or purposes, but the fact. The 
fact in this case is within the scope of defendant's power. 
The street was defective, it needed repair, and it was re
paired and improved. All the acts he did were lawful in 
form. They were all appropriate to an honest discharge of 
his official duty. By what, then, is it pretended that they are 
rendered unauthorized and unlawful'? From a wrong pur
pose, an unlawful motive of the city council. The statute 
of 1846 contemplates no such inquiry as this. It deals with 
acts, not motives. To interpolate any such restriction into 
it is judicial legislation, a usurpation of power, and changes 
the plain and obvious meaning of the law. 

2. Not only is such an inquiry beyond the contemplation 
of that statute, but it is one which this court has no right to 
make at all, for it involves an inquiry into the propriety and 
necessity of any repair or alteration in a public street. This 

22 
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question is conclusively and exclusively confided by law to 
the city council and the street commissioner, the same as the 
question of public necessity and convenience in laying out a 
highway, is to the county commissioners; and when they 
have determined it, whether right or wrong, no tribunal has 
a right to inquire into it. The presumption of law is in 
favor of all public officers. City Charter of Hallowell, Spec
ial Laws of 1850, chap. 413. 

Adopt the rule contended for, and what injurious conse
quences would grow out of it. Acts of public officers in lo
cating or altering streets which are within the scope of their 
authority, and appear to be legal, would be rendered nnlaw
ful by the secret and inscrutable motives of the officers, and 
there would be no security or permanency to any street ; 
they would be all afloat. 

The instruction as a matter of law, that the defendant 
would be liable if he knew that the purpose of the city coun
cil was to enable Stoddard to take the earth for the city 
wharf, was therefore erroneous. 

IV. But suppose the court should decide that the purpose 
of the city council was open to inquiry in this case, and that 
the instruction of the court was right as a matter of law, 
then we contend that th.ere was no such evidence of the 
wrong purpose, as to authorize the jury to find such a ver
dict, and therefore the verdict is against evidence, and the 
third requested instruction of the court. The only evidence 
in the case on this point, is the votes of the city council. 
They are not sufficient alone, and arrayed againtJt thorn, we 
have the presumption of law in favor of public officers, and 
the fact that the street was defective before, and was im
proved by the alteration. 

V. But if this inquiry into motives and purposes was an 
open and proper one, then the court was wrong in ruling out 
the question to Aiken. That would have lead to the best 
evidence on this point. 

VI. But if the grading was unlawful on account of the 
purpose for which it was voted by the city council, then, in-
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asmuch as the defendant did nothing but consent to Stod
dard's doing what that vote authorized, he was the mere 
channel of communication between the city council and Stod
dard, and is not liable here. 

If the acts done by Stoddard were unlawful, the consent 
of defendant to his doing them under the vote, would confer 
no power on Stoddard, nor render defendant liable, and 
therefore the instruction of the court was erroneous. Green 
v. Portland, 32 Maine R., 431. 

The plaintiff should look to Stoddard who did the acts, or 
to the city council which voted them to be done, and com
manded defendant what to do. 

VII. The damages are excessive, and against the instruc
tions of the court; and the ruling of the court in excluding 
the question put to Aiken about the value of the property, 
was erroneous. The same acts done to a house worth $300, 
would not cause so much injury as to a house worth $3000. 
The damage must be in proportion to the value. The mere 
description of the house would give no adequate idea of its 
value, which depends mainly, in a place like Hallowell, upon 
its location. 

VIII. The ruling of the court was erroneous in exclud
ing the proof offered relative to the application of the plain
tiff to the city for damages, and the reference of the claim 
and the action of the referees. It shows that he had 
selected his tribunal; that tribunal had assumed jurisdiction 
of the case by consent and agreement of the parties, and he 
should be bound by it, and estopped to waive it and seek a 
new remedy. 

Motion to set aside the verdict for the plaintiff: 
1. Because it is against evidence and the weight of evi

dence. 
2. Because it is against law and the instructions of the 

court. 
3. Because the damages are unreasonable and excessive. 

TENNEY, C. J. This is an action at common law, to re-
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cover damages against the defendant, who at tho time of the 
alleged acts was the street commissioner of the city of Hal
lowell, for digging down the street in front of the plaintiff's 
house and lot, to which it is admitted he had title. 

The refusal of the court to give to the jury the instruction 
first requested for the defendant, and the general instruc
tions given, authorize a verdict for the plaintiff in this ac
tion, upon certain findings of facts. Exceptions were taken 
by the defendant, the verdict being against him, for the re
fusal to instruct as requested, and to the instructions given 
unfavorable to him. 

·where an existing street or road is dug down, to the in~ 
jury of the owner of land adjoining, it is not an alteration, 
within the meaning of the statute, which will entitle the 
owner of land to damage. And if a highway surveyor or 
commissioner of streets dig down a street or road, with dis
cretion, and not wantonly, no action at common law or un
der the general statute of the state can be maintained. Cal
lender v. Marsh, 1 Pick., 416; R. S. of 18-il, chap. 25, sec. 
1, and ref.; Brown v. City of Lowell, 8 Mot., 172. 

It is a well established principle, that when a new power 
and the means of executing it are given, by statute, the pow
er can be executed in no other way. Andover and Medford 
Turnpike v. Gould, 6 Mass., 40; Bangor House Proprietary 
v. Hinkley, 3 Fairf., 385; Boston v. Shaw, 1 Met., 130. 

By the statute of 1846, chap. 216, the power is given to 
the owner of land, adjoining a road or street, in any city or 
town, to obtain damagesr by reason of the road or street be
ing raised or lowered, by any commissioner or surveyor of 
highways, and the mode is provided by which the damages 
can be recovered. 

It is undoubtedly true, that this provision of the statute of 
1846 does not extend to cases where the street or road has 
been cut down or raised by the commissioner or surveyor of 
highways, in a manner altogether unauthorized; but it con
templates a case where an injury is done to the proprietor 
of land adjoining the street or road, by the logal action of 
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the comm1ss10ner, &c., in cutting down or elevating the 
same. 

No action can therefore be maintained against the defend
ant, for acts complained of, in causing or permitting the 
street in question to be graded, if these acts were caused or 
permitted in the exercise of an official discretion, and not 
wantonly. Whether they were done in the proper discharge 
of his duty as street commissioner, may depend in some 
measure upon the authority under which he may have acted. 
It appears from the arguments of counsel, as well as from 
the instructions of the judge at the trial, that the acts which 
were the foundation of the suit were subsequent to the votes 
of the city council of the 2d and the 22d of July, 1853. 
By the latter, the contractor to construct the city wharf had 
authority to grade the street, under the direction and super
intendence of the street commissioner, subject to certain 
conditions, liabilities, and restrictions. 

By sec. 4 of the city charter of Hallowell, the executive 
powers of said city generally, and the administration of po
lice, with all the powers of the selectmeii of Hallowell, shall 
be vested ia the mayor and aldermen, &c. .A.II other powers 
now vested in the inhabitants of said town, and all powers 
granted by this act, shall be vested in the mayor and alder
men and common council of said city, to be exercised by 
concurrent vote. By sec. 7, the exclusive power of laying 
out streets, &c., is given to the city council; and they shall 
in all other respects be governed by and be subject to the 
same rules and restrictions as are by law provided in this 
state, for the regulating of public highways and repairing 
streets. 

By R. S. of 1841, sec. 75, towns may raise money as they 
may deem necessary, in making repairs upon highways and 
town ways, and the same shall be expended for such pur
poses, by the selectmen. 

It follows from the provisions of the city charter and the 
general statute referred to, that the city council are author
ized to raise money to repair streets, and to expend the same 



334 MIDDLE DISTRICT. 

Hovey v. !lfayo. 

in furtherance of that object. And the power to do so, and 
even to direct the street commissioner to cause streets to be 
graded, if done for the purpose of improvement, is not denied 
by the plaintiff's counsel. The city government having the 
power to raise money with which to repair streets and roads, 
it cannot well be contended, that they have not the power 
to make such repairs, whon, instead of payment from tho 
treasury therefor, compensation can be made from tho mate
rials taken from the street, in the very process of making 
the improvement. 

It is insisted that the city council cannot allow earth to be 
removed from a street, to the injury of the owner of land 
adjoining, for the purpose of enabling the person making the 
removal to derive a benefit therefrom, and for this purpose 
only. It may well be doubted whether the city council have 
that power, when tho record of the vote itself shows that 
such was the ·whole design. It has no power over the land 
of the street beyond that of making it in all respects what it 
regards as proper in a public street. But the grading of 
streets is often regar<led as a process very material, in put
ting them in a condition to be safe and convenient for trav
elers. And in making the repairs in streets and roads, in 
the city of Hallowell, under its charter, the power is given 
to the corporation through its officers to determine what 
repairs shall be made ; ancl so long as the city council there
in act within the scope of its authority, its judgment cannot 
be sot aside by a jury in a suit at law. 

By the vote of July 22d, 1855, it is manifest that the city 
council designed that Water street should be graded. If the 
means contemplated in the order, by which this improvement 
was to be effected, was not illegal or beyond the power of 
the city government, it was obviously an order which they 
had authority to pass. Whether the vote shows an attempt 
to exceed the power conferred on the city council, is for tho 
court to decide, from the votes themselves; and therefrom 
it is not perceived that it transcended its legal limits. 

It is insisted that the city council had no authority to 
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permit Stoddard to cut down the street and to take the earth 
removed to ·the city wharf; and hence, that the defendant, 
in connecting himself with one without power to do the acts 
complained of, was a wrong doer. If the order to cause the 
street to be graded v,as passed, within the scope of the au
thority of the city council, it had the right to employ agents 
to carry it into effect; and Stoddard, being under the direc
tion and supervision of the street commissioner could be em
ployed as that agent as well as any other. .A.nd as we have 
seen, the mode of receiving compensation for his services in 
grading the street is no objection to his employment. 

It was no part of the duty of the street commissioner, 
when acting under an order of the city council, passed within 
the scope of its authority, to judge of the object of that 
body, and as he found the object to be legitimate or other
wise, according to his own standard, to carry the order into 
effect, or to dis1·egard it. Nor was the purpose of the street 
commissioner, in giving directions, and supervising the grad
ing of the street and the removal of the earth to city wharf, 
to :.nake him liable or not, where his action was confined to 
the execution of the order. 

'l'ho conclusion is, that the instruction requested and re
fused, should have been given; and that the instructions un
favorable to the defendant were erroneous. 

Tho question put to n, witness, who was one of the alder
men of the city at the time of tho order, as to his purpose in 
favoring the alteration in the street, was properly excluded. 
The purpose of one member of a corporation, may be a very 
different thing from tho purpose of the corporate body, in 
passing an order, and the purpose of the order when passed 
under full authority, can lmve no legitimate effect upon the 
defendant when in the execution of the order, much less the 
purpose of one of the members of the board of aldermen. 
The question was properly excluded. 

The value of the plaintiff's premises does not appear to be 
material in fixing the damage done to him. The trouble 
arising from the cutting down of the street, and the expense 
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of making the house and lot accessihle therefrom, cannot 
depend upon the value of the premises. And there is noth
ing in the case tending to show that the injury to the prem· 
ises was such that it was deemed necessary or expedient to 
abandon them. This question was improper. 

Exceptions sustained and a new trial granted. 

JOHN DUNN versus 0.AL VIN SPALDING. 

An extension of the time of payment for a definite period under a valid 
agreement between the plaintiff and the principal upon a promissory note, 
exonerates a surety, provided he gives no consent thereto. 

REPORTED by RrcE, J. 

L. JJI. JJ1orrill, counsel for the plaintiff. 

A. G. &inclifield, counsel for the defendant. 

TENNEY, 0. J. The note in suit is dated February 10, 
1854, payable on demand, with interest, signed by John Otis, 
principal, and the defendant as surety. The defence to the 
present action, which is against the surety, is an extension 
of the time of payment, for definite periods, under a valid 
agreement between the plaintiff and the principal. This 
defence is not attempted to be controlled by any evidence, 
that the extension was with the knowledge and consent of 
the defendant, but it is denied to have been made at all. 
The principle is well settled that such extension of payment 
as is here set up in defence exonerates a surety, provided he 
gives no consent thereto. 

1'he testimony of the defendant, and of one witness on the 
stand, and the deposition of another, introduced by the 
plaintiff, fully establishes the defence, notwithstanding the 
plaintiff testified. that he did not agree with the principal to 
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defer the payment of the note; but that in February, 1856, 
he received the interest up to July next following. Accord
ing to the agreement of parties, 

Judgment for tlie defendant. 

INHABITANTS OF V ASSALBOROUGH 

versus 

S01IERSET AND KENNEBEC RAIL ROAD COMPANY. 

Under an article in a warrant for a town meeting "to see if the town will 
relinquish their right to any part of tho eight rod allowance on lot No. 63 
to E. S. as a compensation for land had of said E. S. on said lot No. 63 
for a road for a landing, or act thereon as they may think proper; " it 
was voted to relinquish to E. S. two rods of tho eight rod allowance join
ing to the north line of No. 63 from the county road to the east end of 
the lot. In the absence of evidence showing the mode in which the town 
"had the land" of said E. S., the language of the warrant and votes 
cannot be treated as sufficient proof of title. 

The right to a town or county road is but an easement for public use in 
which the town has legally no title or property. 

REPORTED by MAY, J., presiding at Nisi Prius. 
'l'his is an action of trespass as alleged in the writ. 
In the original location of the lots in Vassalboro', an eight 

rod range-way was reserved between lots sixty-three and 
sixty-four, in range one, from the river back one mile. From 
the earliest settlement, so far as the recollection of the in
habitants in the neighborhood of this range-way goes, the 
part of the same, leading from the county road to the riv
er, was used as a road for the inhabitants of the town to 
haul wood, bark, screwed hay, and all kinds of lumber to the 
landing at the Kennebec river, to be floated thence to mar
ket.· .At the annual meeting of Vassalboro', held in .April, 
1802, the town voted to accept a road laid out by the select
men, as follows : 
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"Laid out for the use of the town the following road and 
landing, viz: Beginning near the bank of the river on the 
south line of an eight rod road between lots No. 63 and 6-!, 
thence running south 43 deg., east 21 rods, thence south 63 
dog., east fa rods, thence south 79 deg,, east 11 rods, thence 
north 88 deg., east 17 rods, where it iDtcrsects tho so-:1th line 
of said eight rod road, thence E. S. E. to the cou:1ty road, 
thence northerly on said road eight rods, thence W. N. W. 
to the river." 

At a special meeting held on the 6th day of April, 1802, 
under an article "to see if the town will relinquish their 
right to any part of the eight rod allowance on lot No. C3 in 
tho first range of lots, to Edward Sturgis, as a compensation 
for land had of said Sturgis on said lot No. 63, for a ro::cd 
and landing, or act thereon as they shall think proper ;" the 
town "voted to re:inquish to Edward Sturgis two rod3 of 
the eight rod allowwce, joining the north line of No. 63, 
from the county ro1::,d to the east end of said lot." Tlrn piece 
of land supposed to be obtained by the foregoing vote from 
Edward Sturgis, was an acre lying on the bank of the river 
adjoining on the south line of said eight rod allowance. Tl1e 
road aforesaid continued to be used for tho purposes afore
said, and said acre r,s a landing place from 1802 to 184:3. At 
that time, in consequence of the adjoining owners lmving en
croached upon said ro:o"d and mac~o it too narrow for cori
venim::co, the town, at the March mediEg in 1843, unc;ci· an 
article " to soc if the town will accept tho location or a road 
leading from a point in the county roa<l near tho dwelfo1g 
house of James 'l'hatchor, westerly to the Konneb0c rive1·, 
agreeable to minutes to be exhibited at said meetit1g, and act 
thereon as tlrny may think proper," accepted the following 
new location of saicl road as a to,.vn road: 

"Beginning at a point in tho centre cf tho river road near 
the dwelling house of James 'l'haichor, and at tho distance of 
one and one-half rods from tho north line of an eight rod al
lowance for a road between lots No. 63 and 64, range one, 
thence north 69 deg. west on said allowance for road tho dis-
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tance of 38 rods, thence north 80 deg., west 62 rods, thence 
north 42 deg., west 37 rods, through the town landing on 
the aforesaid allowance to the Kennebec river, which is the 
termination of said road as now laid out by the selectmen of 
said town, said road to be three rods in width measured to 
the right and left of the aforesaid courses." 

This road has been assigned to highway surveyors from 
year to year, to be kept in repair, and has been repaired fro:11 
time to time as it required. There was a basin and eddy in 
the river adjoining this landing, which rendered the landing 
and road valuable to the citizens of the town. 

The defendants have located their road through this land
ing place and across the road, as appears by the location 
thereof, which is referred to and made a part of the case ; 
and in constructing the sr@e they have dumped into tho ba
sin and eddy of the river EC as to narrow and injure the samo 
for the purposes for which it has been used, and erected an 
embankment along a considerable part of the line of their 
road through said landing and across said town road about 
eight or nine feet above the surface of the ground, so as to 
render the river inaccessible for the purposes aforesaid. 
Every year this road, landing and eddy have been used for 
hauling wood, bark and other lumber, and screwed hay, and 
depositing the same on the landing for market; for taking 
out cedar and other kinds of lumber floated down tho river 
from above and stopped in the eddy, and for crossing 0,1 tho 
ice in the wir1ter with teams aad sleighs to the Hutchinson 
landing in Sidney, directly opposite. 'l'hCl mode of con
structing the defendants' railroad has cut off those uses, and 
rendered tho road, landing and eddy substantially useless to 
the plaintiffs. 

'l'he defend~nts plead the general issue and file a brief 
statement. They dso L1d:e thelr charter a part of the case 
without a copy, and ror'er to faeir records sho,ving the loca
tion and construction of their road, the taking of land, and 
the doings of their directors. 
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J. Baker, counsel for the plaintiffs. 
This is an action of trespass, and in order to maintain it 

the plaintiffs must show : 
1. Title to tho premises. The town way has existed, as 

the case finds, from the earliest recollection of the " oldest 
inhabitant," and in 1802 it was laid out and accepted as a 
town way in due form of law. In 18-13 it was again laid out 
and accepted by the town, and during all this time it has 
been used by the citizens for various purposes, assigned to 
highway surveyors, and repaired. The title to tho "town 
landing·," containing one acre south of the town road, is de
rived by exchange with Edward Sturgis, by vote of the town 
in 1802, and it has been claimed, occupied and used exclu
sively by them ever since. This is sufficient evidence of title. 
R. S., chap. 81, secs. 10, 11. 

2. That the defendants have obstructed these premises. 
'I.'he case finds that they have dumped into the basin and 
eddy and made it narrower; that they have run their road 
across the landing and road, and made an embankment eight 
or nine feet above the original surface, so as to render the 
river inaccessible for the purposes for which these premises 
have been used heretofore. R. S., chap. 16-1, sec. 1. 

But it is said that the defendants by their location have 
shown a right to take these premises under the general law 
and their charter, and do the acts complained of. 

This we deny. 1. The legislature having granted the 
right and pointed out the mode of locating town ways, 
they are of equal authority with a railroad- co-equal in 
right, the same as one railroad against another, and must 
depend on priority of time for their superiority of right. In 
this case, the town road is prior, and therefore superior to, 
the railroad, and it would be in the nature of a violation of 
contract for the legislature to grant a power to destroy tho 
town road, just as much as to grant power to one railroad to 
destroy a prior railroad. 23 Pick., 236. 

But in fact tho legislature has not, in this case, undertaken 
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to grant any such power by general law or by charter, but 
prohibited it. R. S., chap. 81, secs. 8, 9, 10, 11, 12, 13, 14, 
15. 

The defendants have raised this town way without leaving 
it in good repair, or giving the notice required in sec. 8. 

3. No compensation or tender of compensation has been 
made for the road, landing, or privilges, and without this, 
within a reasonable time, the defendants are trespassers. 
Cushman v. Smith, 34 Maine R., 247; statute of 1853, chap. 
41, secs. 4, 5. That the statute of 1853 is applicable to this 
company, see Norris v. Androscoggin Railroad Company, 39 
Maine R., 273; charter of same company, private laws of 
1848, chap. 184, sec. 17. Defendant's charter, 1848, chap. 
186, sec. 14. 

Bradbury, Morrill, & lrfeserve, counsel for plaintiff. 

TENNEY, 0. J. This being an action of trespass upon land, 
in order to be successful therein, the plaintiffs must show 
either title or possession. 

No paper evidence of title was introduced, and none of 
the ordinary character is pretended to have existed. But it 
appears that at a special meeting of the inhabitants of Vas
salboro', holden on April 6, 1802, under an article in a war
rant, to see if the town will relinquish their right to any part 
of the eight rod allowance, on lot No. 63, in the first range 
of lots, to Edward Sturgis, as a compensation for land bad 
of said Sturgis on said lot No. 63, for a road or a landing, 
or act thereon, as they may think proper, it was voted to re
linquish to Edward Sturgis two rods of the eight rod allow
ance, joining the north line of No. 63, from the county road 
to the east end of the lot. The case states that the piece of 
land supposed to have been obtained by the foregoing vote, 
from Edward Sturgis, was one acre, lying on the bank of 
the river, adjoining the south line of said eight rod allow
ance ; and that acre has been used as a landing place from 
1802 to 1843. 

No evidence was introduced to show the mode in which 
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the town " had the land of said Sturgis ;" and such language 
used in the warrant for a town meeting of the plaintiffs, and 
the vote passed thereon, cannot be treated as sufficient proof 
of title in them. 

It is very clear upon the authority of Betlmn v. Turner, 
1 Green!., 111; Littlefield v. Maxfield, 31 Maine R., 134; and 
State v. Wilson, :Maine R. (not yet published,) and tho cases 
therein cited, that no title has been acquired by the plaintiffs 
under any possession, which the case finds, to have been in 
them. 

Another question involved is, whether this action can be 
maintained for the obstruction by the defendants of the pas
sage way from the county road to the river, upon the as
sumption tlmt it was legally constituted a road in 1802, and 
afterwards iu 1843. 

The title to tho land covered by the road is in the original 
owner, his heirs or assigns, subject to the public easement, 
which, according to the facts relied upon by the plaintiffs, 
has been impaired, and perhaps for the present destroyed, by 
the defendants. b the case of Calais v. Dyer, 7 Greenl., 
155, Mellen, C. J., in delivering the opinion of the court, 
says, in relation to a town road, " 'l'ho town certainly owns 
no more than an easement; and as a town road is as much 
a public road as a county road is, for all the purposes of 
traveling and use, the consequence is, that the easement is a 
public one ; and it cannot be considered in a legal point of 
view as the town's easement or property." In harmony with 
the principle just stated, is the case of Andover v. Sutton 
and als., 12 Met., 182, and also that of Freedom v. Weed, 40 
Maine R., 383. 

The foundation of the suit having failed, it is unnece.,sary 
to consider other questions presented in the argument. 

Plaintiffs nonsuit. 
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JAMES NASH versus UNION MUTUAL INSURANCE COMPANY. 

Where the by-laws of a company stipulate that the risk upon their policy 
shall be suspended, if the insured shall neglect for a given time, when 
personally called upon, to pu,y any assessment duly made; the defendant 
company Cltnnot be considered ltB hnving waived their right to be exempted 
from liability for the plaintifr's loss, by their subsequent assessment and 
collection to cover it. 

A demand made by one having a receipt in full from the proper authority 
in discharge of the liability, is as much a personal demand as though 
made by the one who signed the receipt. 

The facts were agreed by the parties. 
This is an action of assumpsit brought upon a policy of 

insurance issued by the defendants, dated :May 20, 1854, run
ning three years. 

The property insured upon was entirely destroyed by fire 
on the night of July 3, 1855; within thirty days after said 
loss, the plaintiff notified the company thereof, and within 
that time complied in all respects with the provisions of arti
cle 14 of the by-laws of said company. 

The defendants contend that they are not liable by virtue 
of the 12th article of their by-laws, which reads as follows: 
"If the insured shall neglect for the space of ten days, when 
personally called upon, to pay any premium or assessment 
upon either class of property, the risk of tho company on 
the policy shaII be suspended till the same is paid; but if the 
insured shall refuse to pay any assessment, the directors may 
terminate the same by giving notice thereof in writing, 
either personally or by mail, to the insured; provided such 
termination of the risk shaII not affect the validity of the 
policy or note so far as respects past dues." 

Some time in the month of :May, 1855, one John F. Holmes, 
a driver of a stage between Augusta and Gardiner, called 
upon the plaintiff, and presented to him for payment a paper 
purporting to be a bill of an assessment made by the defend
ants upon the plaintiff, and telling him he received it frum 
the agent at Augusta; the plaintiff said to him, he should have 
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some money in a few days, and then he would settle it; 
Holmes received said paper of one Stephen Hawes, of Au
gusta, who is agent of said company, and he subsequently 
returned it to said Hawes unpaid. 

Said Hawes received the bill of the treasurer for collec-
tion. 

0. Danforth, counsel for plaintiff. 

Bradbury, MorriU, & Merserve, counsel for defendant. 

HATHAWAY, J. The plaintiff had a right to be satisfied 
that Holmes was duly authorized to receive the money, be
fore he acted upon his demand, and a refusal, upon that 
specific ground, would have been justifiable. Solomons v. 
Dawes, 1 Esp., 83; Roe v. Davis, 7 East., 363. But he did 
not refuse upon that ground; he made no questions concern
ing the authority of Holmes, or the genuineness of the re
ceipt. The call, by Holmes, with the bill receipted in his 
hand, was as much a personal call upon the plaintiff, as if it 
had been made by the treasurer, who signed the receipt. 

The defendant company cannot be considered as having 
waived their right to be exempted from liability for the plain
tiff's loss, by their subsequent assessment and collection to 
cover it. The plaintiff was no party to that proceeding; he 
claimed that the company were liable to him for tho loss, 
and whether or not they were liable might depend upon the 
uncertain result of a lawsuit. They might, very properly, 
have made the assessment and collection. If they were lia
ble, they would then have funds to pay for tho loss. If they 
were not liable, they would have a surplus, which they 
would, of course, be bound to appropriate, according to the 
legal rights of those interested therein. 

Plaintiff nonsuit. 
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ABNER H. McARTHUR AND AL. versus GEORGE STARRETT. 

An error in law must always appear upon the record; and a memorandum 
filed with the papers in the case showing how the judgment was made up, 
is no part of the record. 

An error in fact may be shown by proof of some fact not apparent upon 
the record, but affecting its, validity, or the regularity of the proceeding 
itself. 

A judgment may be reversed upon writ of error, for an error of either 
kind, but in either case it must be shown that it was such an error as 
existed without the fault, or legal capacity of the party injuriously 
affected by it to pre,ent it. 

Error does not lie for the correction of errors in the taxation of costs by the 
clerk, when assigned as errors in fact, the proper remedy being by an 
appeal. 

The facts in the case were agreed by the parties. 
This is a writ of error to reverse a judgment for costs 

recovered by defendant in error against the plaintiffs, at the 
March term of the court, 1856, and taxed by the clerk. 

Plea is "in nullo est erratum." 
'l'he defendant in error formerly resided in Augusta, Maine, 

but had removed to Richmond, Virginia, and was temporarily 
in said Augusta at the time of the service of the original writ 
upon him, and traveled from said Richmond to Augusta for 
the purpose of attending the trial, as stated in his certificat-e 
on file. 

The witness Hammington, traveled from Boston, Massa
chusetts, according to his certificate on file. 

Bradbury, Morrill, & Meserve, counsel for plaintiff in 
error. 

Samuel Titcomb, counsel for defendant. 

MAY, J. The error for which a judgment may be re
versed, by writ of error, may exist, either in the foundation, 
proceedings, judgment or execution of the suit. Howe's 
Prac., book 2, chap. 13, sec. 3, and the cases there cited. It 
may be an error in law or in fact. If it be the former, it 

23 
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must always appear upon the record; if the latter, it nmy be 
shown by proof of some fact, not apparent upon the record, 
but affecting its validity, or the regularity of the proceeding 
itself; such as the death or insanity of one of the parties at 
the commencement of the suit; or the appearance of an in
fant in a personal action by an attorney, and not by guardian. 
In such cases and the like there is error in fcict existing, 
without any fault, or legal capacity to prevent it, on tho part 
of the party seeking to correct it. Tho law, therefore, deems 
a writ of error an appropriate remedy for the correction of 
such errors. Bouvier Law Die., vol. 2, p. 501 ; Knapp v. 
Crosby, 1 Mass., 479; White v. Palmer, 4 Mass., 147; Colby's 
Prac., p. 338. But in cases where the facts alleged are such 
as do not affect the validity or regularity of the proceeding 
itself, and in which a party having legal capacity to act, has 
had a full and fair opportunity upon legal notice to avail him
self of such facts, in a court having competent jurisdiction, 
but has voluntarily or by his own laches waived his righ'ts in 
regard to any defonce which might have been sustained by 
them, this process c:1nnot afterward be maintained. So too 
where such party appears and omits to plead any matter 
which he might have pleaded in abatement of the suit; or 
where ho neglects to offer any evidence which he had, ma
terial to t1w issue, or which, when offered, was , :,eluded by 
the court; or where any other ruling was made which did 
not become a matter of record, as formerly under tho statute 
of Westminster 2d, chap. 31; or whore a party had a remedy 
by appeal and did not exorcise it, having a capacity and op
portunity to do so, the facts which might have been available 
in any of these modes, cannot afterward be assigned as error 
for tho reversal or correction of the judgment which has 
been so obtained. Howard v. Hill., 31 Maine R., 420; Jew
ell v. Brown, 33 Maine R., 250; Gay v. Richardson, 18 Pick., 
417; Riley v. Waugh, 8 Cush., 220; Campbell v. Patterson, 
7 Verm., 86; Whitwell v. Atkinson, 6 Mass., 272. 

In the case now before us the original defendant seeks the 
reversal or correction of a judgment for costs which were 
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taxed for the original plaintiff by the clerk. They were 
taxed and allowed without any notice to the defendant in 
the action, no notice having been given by him to the clerk, 
Ly an entry upon the docket or otherwise, of any desire on 
his part to be heard in the taxation. The error assigned and 
relied on, is the allowance to the plaintiff of $51,48, at each 
of three terms of this court, for his travel from Richmond, 
Virginia, to Augusta, Maine, he having made affidavit that 
he did actually so travel at each of said terms, for the pur
pose of attending to said suit. A memorandum exhibiting 
the items of cost, as taxed and filed with the papers in the 
case, shows such allowance. Such memorandum is no part 
of the record. Storer v. White, 7 Mass., 448; Kirby v. 
Wood, 16 Maine R., 81. In the case of Valentine v. Norton, 
30 Maine R., 194, it is said by SHEPLEY, C. J., in the opinion 
of the court, that "nothing is presented by the writ of error 
to a court of errors but a transcript of the record. Papers 
and documents filed in the case, but not incorporated into 
the record, constitute no part of it." It was therefore held 
in that case, that "110 correction of the errors alleged to have 
been committed in the taxation of costs could be made by an 
assignment of them as errors in law." 

When an illegal taxation appears upon the face of the rec
ord the error is one of law, and it is decided in the case last 
cited, that for such an error a writ of error will lie. So also 
in Massachusetts, Waite v. Garland, 7 Mass., 453; Mansur v. 
Wilkins, 1 Met., 488. Where no error is apparent upon in
spection of the record, if one exist, it is an error in fact; a 
fact, however, of such a nature and occurring under such 
circumstances, that according to the authorities before cited, 
a writ of error will not lie for its correction. For such ir
regularity in the taxation of costs by the clerk, the remedy 
is by appeal. Jacobs v. Potter and al., 8 Cush., 236; Day 
v. Berkshire Woolen Co., 1 Gray, 420. Such is the law of 
Massachusetts, and our rule of court providing for an appeal 
from the taxation of costs by the clerk being substantially 
like the R. S. of that state, chap. 121, sec, 28, no reason is 
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perceived why the law of this state, in like cases, is not the 
same. The plaintiff in error ha<l the right to be heard in the 
taxation of the costs in the original action, and if dissatisfie<l 
therewith to appeal to a judge of this court, sitting at Nisi 
Prius, or in vacation, and if he voluntarily waived such right, 
and error has occurred, he cannot justly complain that the 
law now denies him the remedy which is sought. If the 
question as to the legality of the clerk's taxation, which was 
intended to be raised in the present case, had been presented 
at Nisi Prius, and the ruling of the presiding judge upon it 
had not been satisfactory, upon exceptions duly taken, the 
opinion of the full court might have been obtained. If there 
be any error in such taxation, of which we give no opinion, 
whether the plaintiff in error has any remedy, we are not 
now called upon to decide. 

Judgment affirmed. 

RrcE, J. 1 dissenting. The defendant now resides in Rich
mond, Va. He formerly resided in Augusta, Maine, and was 
temporarily in that place when the writ in the former action 
was served upon him. The original action was continue<l 
several times before it came to trial. The defendant's attor
ney resides in Augusta. For three terms of court, ·while 
the original action was pending, cost was taxed for the de
fendant, and allowed by the clerk, for travel from Richmond: 
Virginia., to Augusta, from which place he certified that he 
actually -traveled to attend court in that action. 

Fees were also taxed and allowed the defendant for a wit
ness, for travel from Boston to Augusta, at three different 
terms of the court. 

The plaintiff brings this writ to reverse the judgment, so 
far as the fees for the travel of the defendant and his wit
ness, beyond the line of the state, constitute a part thereof, 
alleging that the judgment is, to that extentr at least, erro
neous, 

Error is a mistake in the foundation, proceeding, judg
ment, or execution of a suit in a court of record in matter 
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of law or fact; and to correct which a writ -0f error lies. 
Co. Lit., 288, b. 

The jurisdiction of our Supreme Court does not extend 
beyond the territorial limits of the state. It has no power 
over the persons of parties or witnesses beyond the limits 
of its territorial jurisdiction. It cannot compel the attend
ance, at court, of such persons ; nor are persons residing 
beyond its jurisdiction, ever in contemplation of law, in 
attendance upon tho court as parties or witnesses. Official
ly, therefore, it cannot take cognizance of the fact, that par
ties, before it, reside beyond its jurisdiction, or of their acts 
while beyond the limits of the state. The cost allowed for 
the travel of the defendant and his witness for travel beyond 
the line of the state was illegal, and should not have been 
allowed. White v. Judd, 1 Met., 293; Melvin v. Whitney, 
13 Pick., 190. 

Can this illegal taxation be corrected on a writ of error? 
It is contended that it cannot, because, it is said, error 

will not lie where a remedy may have been had by appeal. 
That such is the general rule is undoubtedly true. But the 
rule is subject to qualifications. Jewell v. Brown, 33 Maine 
R., 25. Among other exceptions, in this state, error may be 
maintained to obtain relief from an illegal taxation of costs. 
Valentine v. Norton, 30 Maine R., 194. The law was for
merly the same in Massachusetts. Field v. Turnpike corpo
ration, 5 Mass., 389 ; Wait v. Garland, 7 Mass, 453; Thomes 
v. Seaver, 12 Mas~., 379. 

In the case of Valentine v. N 01ton, cited above, SHEPLEY, 
C. J., in giving the opinion of he court, says: 

"A writ of error may be maintained to obtain relief from 
an illegal taxation ,,0f costs. When such taxation is appar
ent, on inspection of the reeord, it is one of la,v. In the 
present case the errors respecting costs are assigned as 
apparent of record, yet upon inspection of record no such 
errors appear. 

" The counsel for the plaintiff in error contends, that a 
memorandum exhibiting the costs taxed, and filed with the 
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papers in the case, is to be regarded as a part of the record. 
Nothing is presented by a writ of error to a court of errors 
but a transcript of the record. Papers and documents L~ed 
in tho case, but not incorporated into the record, constitute 
no part of it. No correction of the errors alleged to have 
been committed in the taxation of costs could be made in 
this case by an assignment of them as errors of law." 

Tho alleged errors, in the case at bar, are not assigned as 
errors of law. They are errors of fact, not appearing in the 
record, but come before us by agreement of the parties, 
substantiated by the papers filed in the original case. 

The counsel for the defendant in error relics upon two 
cases recently decided in Massacliusetts, and reported in 8 
Cush., 236, and 1 Gray, 420. In t1

'.'.'SO cases that court have 
adopted a different rule from the one formerly adopted by 
the same court in the cases already cited above. For this 
change they give no reason, except that the remedy for any 
irregularity in the taxation of costs by the clerk is by 
appeal. 

No reference is made to the former decisions of that court 
upon similar questions. 

But the true reason probably was, that the legislature of 
Massachusetts, in chap. 52, law of 1829, re-enacted in R. S. 
of 1836, chap. 121, made specific provisionR for appeal by 
any party aggrieved in tho taxation of costs by the clerk; 
and any questions of law arising out of the decision of any 
court or judge before whom such appealed question should 
be tried, may be carried before the full court on report or 
exceptions under the provisions of chap. 81, R. S. No such 
statute exists in this state. 

The cases in Massachusetts, reported in the 5th, 7th and 
12th vols. of their reports, were decided before the statutes 
above referred to were enacted, and while the rule of that 
co11,_·t for the taxation of costs was in tho sarne words as the 
rule existing in this, at the time the opinion in Valentine v. 
Norton was announced. It thus appears that in the absence 
of statute regulation, under the same rule of court, the high-
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est judicial tribunals of Massachusetts and of this state, have 
held that a writ of error is the remedy for a mistake in the 
taxation of costs. The rule has been changed in Massachu
setts by legislative interference. But there has been no cor
responding change by legislative enactment in this state. 

It may be worthy of notice, that the early decisions in 
Massachusetts occurred before our separation from that 
state, and arc therefore binding upon us as the authority of 
our own court. 

It may also be remarked, that the same rule now exists in 
this state for the taxation of costs which formerly existed 
both here and in Massachusetts, except that in the revisions 
of our rules in 1855, 37th Maine R., 578, in rule 32, after 
providing that either party dissatisfied with tJ:.'" taxation by 
the clerk, may appeal to the court, or to a judge in vacation, 
was added these words: "from whose decision no appeal 
shall be taken." 

Under such a rule it is submitted that the right of an ef
fectual appeal on a question of law cannot with propriety be 
said to exist. 

Practically this change of the rule will subject parties to 
much inconvenience. They must now make an entry upon 
the docket " to be heard in costs," and must attend before 
the clerk for that purpose in all cases, or they will be abso
lutely remediless, however great may be the errors commit
ted by that officer in taxing costs. 

In view of these facts, the recent cases in Massachusetts 
cannot be deemed authority in this state, even in case our 
court was disposed to adopt, without inquiry, every change 
which the eminent tribunal of our parent state may be pleased 
to make. 
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ISAAC STARBIRD versus PAUL R. CURTIS AND AL. 

Money paid under a mutual mistake of fact may be recovered back. 

An agent authorized to purchase one sixteenth part of ship at forty dol
lars a ton does not bind his principal by purchasing two sixteenths at 
forty-four dollars a ton, one sixteenth being on his own account, unless 
subsequently ratified. 

EXCEPTIONS to the rulings of MAY, J., presiuing. 
This is an action of assm.mpsit upon the following count: 
For that the said defendants, at said Harpswell, on the 

first day of June, .A.. D. 1854, in consideration that the plain
tiff then and there agreed and promised tho defendants to 
pay them at the rate of forty dollars per ton for one six
teenth part of a certain vessel which the defendants were 
then building, the defendants then and there, in considera
tion thereof, promised and agreed to sell and deliver to the 
plaintiff, and that the plaintiff should have, one sixteenth 
part of said vessel at the rate of forty dollars per ton there
for. And the plaintiff avers that in pursuance of said agree
ment he paid said defendants, on the first day of June, .A.. D. 
1854, the sum of six hundred dollars, and was ready and wil
ling to pay such other sum as said sixteenth might amount 
to. Yet the defendants refused to sell or let him have said 
portion of said vessel at said rate ; but in consideration of 
the receipt of said six hundred dollars, agreed and promised 
t-0 pay him said sum and interest thereon. 

The defendants entered intG> a contract to build a ship at 
$4:4 per ton, of which Elisha Potter agreed to take one six
teenth part, and upon representations mado by him to 
George Potter that the ship was under contract, at $40 per 
ton, said George agreed to take one sixteenth part, and the 
plaintiff agreed with said George Potter that he would take 
another sixteenth at the same price per ton, and paid six 
hundred dollars, which came into the hands of the defend
ants, by the hands of George Potter, and for which they 
gave their receipt on account of the ship. The contract 
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refered to by Elisha Potter was for the sum of forty-four 
dollars per ton, and the defendants refused to convey to the 
plaintiff one sixteenth part of said ship at forty dollars per 
ton, but offered to do so at forty-four dollars, according to 
the contract, whereupon this action is brought to recover 
back of the said defendants the sum of six hundred dollars. 

The judge remarked to the jury that the plaintiff claimed 
to recover the six hundred dollars, paid to the defendants, 
upon the ground that it was paid under a mutual mistake of 
fact, alleging that he had paid it towards a contract which at 
the time he paid it he supposed had been made with the de
fi•ndants for him for one-sixteenth of their ship, at the rate 
of f;trty dollars per ton, when in truth and in fact no such 
contract had been made. 

The court instructed the jury, if they were satisfied that 
when the money was paid there was a valid, subsisting con
tract existing between the parties, in pursuance of which, or 
in part performance of which the money was paid, and that 
the defendants on their part have performed said contract as 
it then existed, or was subsequently modified by the consent 
of the plaintiff; or that the defendants on their part have 
always been ready to perform such contract according to its 
then existing or subsequently modified terms, and the plain
tiff on his part refused to perform said contract, or if it failed 
of being performed by reason of his own fault or negligence, 
the contract not having been mutually waived, then the 
plaintiff cannot recover; and further, that an express con
tract cannot exist without the assent of both the parties in 
some way to it. A contract is a mutual agreement made by 

'•the parties themselves or by some authorized agent or agents 
in their behalf. 

The jury were further instructed that if they should find 
there was no such contract, and the plaintiff paid the money 
sued for under the belief that a contract had been made by 
Mr. George Potter in his behalf with the defendants, for one
sixteenth of the ship at forty dollars per ton, when no such 
contract had in fact been made, and the defendants received 
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it under the belief that said Potter, as the agent of the plain
tiff, had contracted, in behalf of the plaintiff, to take one
sixteenth of the ship, at forty-four dollars per ton, when in 
fact no such contract had been made by said Potter, or if 
made, was in' fact. unauthorized by the plaintiff, then the 
plaintiff would be entitled to recover the money back, as 
having been paid under a mutual mistake of fact. 

The jury were further instructed that if they should find 
that George Potter clid in fact contract with the defendants 
in behalf of the plaintiff to pay forty-four dollars per ton for 
one-sixteenth of the ship, an.cl had no authority from the 
plaintiff to make such a contract, and the contract was not 
subsequently ratified by the plaintiff, then the plaintiff would 
not be bound by it, even though said Potter had before con
tracted with the defendants to purchase one-sixteenth of the 
ship at forty-four dollars per ton on his own account. 

The judge also commented on the testimony in the case 
tending to show that if any contract had in fact existed be
tween these parties it had been mutually rescinded, and upon 
this point in the case instructed the jury that if they were 
satisfied from the evidence that the parties had mutually 
agreed to rescind the contract, if one ever existed, and had 
in fact rescinded it before the commencement of this suit, 
and the defendants had agreed to pay back the money sued 
for to the plaintiff, then the plaintiff would be entitled to re
cover. 

The counsel for defendants requested the court to instruct 
the jury as follows, viz._: "If the jury are satisfied that the 
six hundred dollars was paid to the defendants by the plain
tiff, in part fulfi.llment of a contract made with them by ~ 
George Potter, acting in behalf of the plaintiff, for one-six
teenth of their ship at forty-four· dollars per ton, then the 
plaintiff cannot recover;" which instruction the court de
clined to give in that form, or any other, except so far as 
such requested instruction is contained in the instructions 
which were given as before stated. 

The jury returned a verdict for the plaintiff. 
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Whitmore, counsel for the plaintiff. 

H.P. & L. Deane, counsel for the defendants. 

HATH.A.WAY, J. The plaintiff was not a party to the con-
tract for building the ship. He does not appear to have 
signed it, or to have authorized any one to sign it for him, 
or even to have seen it, and all he seems to have done to
wards a bargain was to tell Potter he would take one six
teenth, at forty dollars per ton, which Potter told him was the 
price, and t6 request Potter to write to the defendants that 
he would take one sixteenth, which Potter did; and he gave 
Potter six hundred dollars to pay to defendants, which they 
received. We do not perceive how the defendants could 
have been aggrieved by any of the rulings of the court in 
the progress of the trial, or by any of the instructions given 
to the jury. 

The instruction requested, and refuse cl, so far as it could 
properly be given, was embraced in the previous instruc
tions. Potter might have been "acting in behalf of the 
plaintiff" without any authority to do so. The instruction, 
as requested, was properly refused. 

Exceptions overruled. 

Is.A.AC MASON versus SAMUEL CURRIER. 

Exceptions to the determination of a Judge at Nisi Prius in a case uncon
ditionally submitted to him under the statute of 1852, do not lie. 

This action was referred to RrcE, J., presiding at Nisi 
Prius, under the provisions of the act of 1852, chap. 246, 
sec. 12, and judgment rendered for the plaintiff. 

There was no reservation of any right to except to the 
determination of the judge. 

J.M. Meserve, counsel for the plaintiff; to the point that 
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exceptions do not lie in a case like this, referred to the lan
guage of tho statute and cited. 39 Maine R., 315, 367. 

A. G. Stinclifield, counsel for the defendant. 

DA ns, J. 'I'his case was submitted to the presiding judge 
under statute of 1852, with no right to except reserved to 
either party. 

Exceptions overruled . 

.AlIOS G. NICHOLS 

versus 

SOMERSET AND KENNEBEC RAIL Ro .. rn COMPANY. 

'l'he legislature may authorize a temporary exclusive occupation of the 
land of an individual, incipient to the acquisition of a title to it, or to an 
easement in it for a public use, without violation of art. 1, sec. 21, of the 
constitution of this state. 

But such title must be perfected within a reasonable time after occupation 
of the hind, by payment or tender of the required compensation, or the 
occupation will become unlawful. 

The time of taking such real estate referred to in R. S., chap. 81, sec. 4, 
must be the time of entering into the occupation of the land. 

There may he cases where a reasonable time, after a temporary occupation, 
will not expire before three years. 'rhe reservations in the 14th section 
of the charter of the Somerset and Kennebec Rail Road Company is rem
edial only, and contains no power to change an absolute grant to a COE.• 

ditional one. 

Nor is the requirement of erecting and maintaining fences a condition upon 
which the rights granted by their charter were made to depend. 

REPORTED by RICE, J. 
This is an action of trespass quare clauswn. 
All the facts material to a full understanding of the points 

decided appear in the opinion of the court. 
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R. H. Vose, counsel for the plaintift~ contended that this 
action is maintainable by force of secs. 4 and 5 of chap. 41 
of the statute of 1853. 

That the land taken must first be fenced. 
That this requirement does not conflict with their charter, 

because the legislature have expressly reserved the power 
to inquire into their doinga and impose fines and penalties in 
the 14th section thereof. 

That the doctrine of vested rights cannot prevail here. 
Charles River Bridge v. Warren Bridge, 7 Pick. R., 344. 

Bradbury & Morrill, counsel for the defendants. 
The action is trespass, and cannot be maintained. 
The defendants do not deny the acts complained of, but 

justify them on the ground oflicense. 
License or authority in law by t}1e charter and law of the 

state. 2 Greenl. on Ev., secs. 627, 632; 2 Wheaton's Sel
wyn, 1022. 

By section 1 of their charter the company has full power 
to locate, construct and finally complete a railroad, and to 
take land for this purpose. While acting within scope of 
the charter and law no action will lie. Stackpole and al. v. 
Healey, 16 Mass. R., 33; Cool v. Crommott, 13 Maine R., 
250. 

Having his remedy by statute provision, he is excluded 
from his common law remedy. Mason v. K. and P. R. R. 
Co., 31 Maine R., 250. 

The rights of the defendants are not affected by the act of 
1853, being exempt from its provisions by the 14th section 
of their charter. 

MAY, J. This is an action of trespass quare clausum, 
against the defendants for breaking and entering the plain
tiff's close, situate in Vassalborough, and constructing their 
railroad across the same. The defendants filed a plea 0£ not 
guilty, and a bri@f statement alleging an authority under 
their charterr dated August 10, 1848, for the doing of the 
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acts complained of; and also a written license from tho plain
tiff permitting tho samo. The alleged acts of trespass were 
committed August 1, 1853, and afterward, and wer0 such as 
were necessary in the construction of said railroad. 

By the terms of their charter the defendants are author
ized and empowered to locate, construct, and finally complete, 
alter and keep in repair their railroad; and they are invested 
with all the powers, privileges and immunities necessary to 
carry into effect tho aforesaid purposes and objects; and for 
that purpose have the right to purchase, or take and hold so 
much of the land and other real estate of private persons 
and corporations, along the route described in the first sec
tion of said charter, and an act of amendment passed Febru
ary 5, 1853, as may be necessary for the location, construc
tion, and convenient operation of said railroad; the land so 
taken not to exceed six rods in width, except where greater 
width is necessary for the purpose of excavation or embank
ment; provided, also, that in all cases said corporation shall 
pay for such lands so taken, such price as they and the owner 
or respective owners thereof may mutually agree on; and 
in case said parties shall not otherwise agree, then said 
corporation shall pay such damages as shall be ascertained 
and determined by the county commissioners where such 
land mc1/ be situated, in the same nmnner and under the 
same conditions and limitations as are by law provided in 
the case of damages by the laying out of highways. And 
the lands so taken by said corporation shall be held as lands 
taken and appropriated for highways. It is contended in 
defence that these provisions fully authorize the acts which 
have been committed. 

The extent of such authority has been fully considered by 
this court in the case of Cushman v. Smith, 34 Maine R., 
24 7, in reference to the charter of the Buckfield Branch 
Railroad Company, in which precisely the same provisions 
are contained as those upon which the defendants rely. 
That charter was passed July 22, 1847. The opinion in that 
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case was drawn by SHEPLEY, 0. J., and discloses great legal 
learning and ability. The principles it contains are in our 
j u.dgm ent decisive of the rights of tho parties in this case. 

In that case it was held that that provision in the declara
tion of rights, contained in art. 1, sec. 21, of our constitution, 
which declares that "private property shall not be taken for 
public uses without just compensation," while it prevents 
the acquisition of any title to land or to an easement in it, 
and does not permit a permanent appropriation of it, as 
against the owner, without the actual payment or tender of 
a just compensation, does not operate to prohibit the legis
lature from authorizing a temporary exclusive occupation of 
the land of an individual, as an incipient proceeding to the 
acquisition of a title to it, or to an easement in it, for a pub
lic use, although such occupation may be more or less ii~u
rious to the owner. Such temporary occupation, however, 
will become unlawful unless the party authorized to make it 
acquire, within a reasonable time from its commencement, a 
title to the land, or at least an easement in it. If tho defend
ants would have acquired any such title or easement in the 
land of the plaintiff, without his consent, the burden was 
upon them to sec to it, that the proceedings necessary to 
such acquisition were instituted and completed, and that the 
payment of compensation required by tho constitution was 
actually made or tendered. If they have neglected to do so 
for an unreasonable time after entering into the exclusive 
occupation of the land, then the acts complained of have be
come unlawful, and an action may be maintained therefor. 
In such case the defendants may properly be regarded as 
trespassers from the beginning, and damages may be recov
ered for such acts and the unlawful occupation connected 
therewith. Their failure or neglect to acquire a title in pur
suance of their charter within a reasonable time after taking 
exclusive possession of the land, if they have so failed · or 
neglected, places the plaintiff in the same position, so far as 
his rights are concerned, as if no legislative authority had 
been conft>rred upon the defendants to occupy his land. 
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The facts in the case show that the defendants entered in
to tho exclusive occupation of tho promises on the first day 
of August, 1853, and kept it until the date of their writ, 
which is July 31, 1855, and during this period it does not 
appear that tho defendants have instituted any proceedings, 
or made any payment or tonder of compensation, with a view 
to acquire any permanent rights in tho land. The plaintiff~ 
although he might have instituted such proceedings as are 
provided for the recovery of damages in the case of high
ways, was not obliged to do so. He bad the legal right to 
regard the defendants as the moving party, and to act ac
cordingly. 

The question then arises, whether the defendants had in 
fact, after taking the exclusive possession of the plaintiff's 
land, and prior to the inception of this suit, delayed, beyond 
a reasonable time, the performance of that condition upon 
which alone, according to the true construction of the clause 
in the constitution before cited, their title to the land or an 
easement in it can have become perfected, so that by such 
unreasonable delay they have forfeited their chartered rights 
and made the acts complained of unlawful from the begin
ning. What is a reasonable time, depends upon all the cir
cumstances of tho case . 

. 'l'he provision of the constitution before referred to, says 
SHEPLEY, C. J., in the same case before cited, "was evident
ly not intended to prevent the exercise of legislative power 
to prescribe the course of proceeding to be pursued to take 
private property and appropriate it to public use. Nor to 
prevent its exercise to determine the manner in which the 
value of such property should be ascertained, and payment 
made or tendered. The legislative power is left entirely free 
from embarrassment in the selection and arrangement of the 
measures to be adopted to take private property and appro
priate it to public use, and to cause a just compensation to 
be made." The only constitutional restriction upon such 
power, is that it shall be so exercised as not to permit the 
owner to be deprived of his title to it or any part of it, with-
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out the payment or tender of a just compensation being ac
tually made, within a reasonable time after its first appropri
ation and before the title is lost. The legislature, then,. had 
the power to authorize the defendants to do all the acts com
plained of with a view to the acquisition of a title to the land 
or an easement ifl. it, and to fix and determine, in case of no 
agreement between the parties, some mode for ascertaining 
the value of the land taken, and tlie time, if not unreasonable, 
within which compensation. should be actually made, and if 
not so made no permanent title can be acquired, and the pre
liminary acts authorized as incipient to its acquirement "~ill 
become unlawful. No question is made as to the reasona
bleness of this mode, and the only question now to, be con
sidered is whether the time which actually elapsed after the 
defendants commenced their occupation, before the suit, was 
unreasonable. 

By the R. S., chap. 81, sec. 4, no application by either 
party to the county commissioners to estimate the damages 
can be sustained, unless made· within three years from the 
time of taking such real estate. The time of taking here 
referred to, must be the time of entering into the occupation 
of the land, and not the time of the acquisition of a perfect 
title, nor the taking to which reference is had in the consti
tution. This is apparent from the construction which the 
word "taken" has received in that instrument, in the case 
of Cushman v. Smith, before cited. Nor can it be properly 
understood that the statute, under all circumstances, author
izes such application to be made in all cases at any time 
before the expiration of the three years. The plain implica
tion from it is, that some cases may exist where a delay, not 
exceeding three years, to make application, may not be so 
unreasonable as to prevent it being made, if made within the 
time. It is a legislative declaration that there may be some 
cases where a reasonable time after the commencement of a 
temporary occupation will not expire until three years have 
elapsed. No reason is perceived why the owner of the land 
may not defer it as he pleases, since he may defer it altogether 

24 
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without lising his right to a compensation. But there are 
strong reasons why the party who is claiming to hold the 
land of another, without his consent, should be held to a 
good degree of diligence, if not promptness, in taking his 
steps to make compensation, if he would acquire any title as 
against the owner. The acquiring party, 'however, may be 
excused by the consent or acts of tho owner from that 
promptness which might otherwise be required. A strict 
performance may be waived. In tho present case there was 
but two years delay, and we cannot say, considering tho acts 
of the parties, the attempt at a mutual agreement as to the 
price of the land, if such agreement were not actually made, 
and the fact that the plaintiff, so far as the case discloses, 
had taken no steps, aside from some efforts to settle, until 
this suit, to prompt the defendants to a more speedy action, 
that there had been, when this action was brought, so much 
delay on their part in instituting proceedings, or tendering 
payment of a just compensation, as to vitiate and render void 
the authority which the legislature, by their charter, had 
conferred. Two-thirds only of the longest possible time 
recognized by the legislature for cutting off the rights of the 
defendants to perfect their title to an easement in the plain
tiff's land had elapsed. Their charter, in view of all the cir
cumstances of the case, we think must be reg&rded as a jus
tification, when this suit was brought, for the acts of trespass 
alleged. We do not perceive evidence of any acts indicative 
of an intention on the part of the defendants, not to make a 
just compensation to the plaintiff for his land, so as not to 
acquire a permanent interest therein. Their continued occu
pation implies the contrary. The view we have taken of 
this case renders it unnecessary to consider whether the 
written subscription or agreement relied on in defence, was 
a license authorizing the acts complained of, or not. 

It was contended by the plaintiff that this action may be 
maintained by force of the statute of 1853, chap. 41, secs. 4 
and 5. Nothing is better settled in this state than that a 
charter like that of the defendants, when accepted by the 
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corporation, becomes a contract which cannot be modified or 
impaired in its obligation any further than is provided in the 
terms of the charter, without the consent of the corporation. 
This is conceded by the plaintiff's counsel. But it is urged 
that such power was expressly reserved in the fourteenth sec
tion of the defendants' charter. By that section it is provid
ed that tho legislature shall, at all times, have the right to 
inquire into the doings of the corporation, and into the man
ner in which the privileges and franchise granted may have 
been used by the corporation; and to prevent all abuses of 
the same; and to pass any laws imposing fines and penalties, 
which may be necessary more effectually to compel a com
pliance with the provisions, liabilities, and duties imposed 
upon the corporation by their charter; but not to impose 
any other or further duties, liabilities, or obligations. It is 
plain that tho legislative power here reserved is entirely 
remedial in its character. It contains no power to make or 
change a grant, which by its terms is absolute, into one that 
is conditional. It reserves no power to any subsequent leg
islature to lesson the time stipulated in the charter, within 
which the defendants had the right to perform the conditions 
by which alone they were to acquire the lands, or an ease
ment in them, which were necessary for the location and con
struction of their railroad. By the terms of their charter, as 
we have seen, they were entitled to a reasonable time after 
entering into the exclusive occupation of such lands with 
a view to acquire an interest therein. The time so fixed is 
an essential part of the contract, and it is beyond the power 
of the legislature to create a forfeiture within a shorter time 
by imposing new duties; or to subject the defendants to an 
action, if they choose to avail themselves of all the time 
allowed thorn by their charter, within the limits of the con
stitution, for the performance of those acts upon which their 
essential rights may depend, and they have not attempted to 
exercise any such power. The provision in soc. 8, of their 
charter, requiring them to erect and maintain fences upon 
the sides of their road, where it passes through enclosed or 
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improved lands, was not a condition upon which the rights 
granted by the charter were made to depend; and upon the 
principles before stated, it could not by subsequent legisla
tion be made such; nor was it competent for the legislature 
to prohibit the defendants from entering upon and using any 
real estate necessary for the location and construction of 
their railroad1 in the manner1 and for the purposes authorized 
by their charter subject to the conditions contained in them. 
No new conditions could be imposed. The rights of the 
plaintiff are not enlarged, nor those of the defendants dimin
ished by sections four and five 1 in the act of 1853, before 
cited. How far it is competent for the legislature to impose 
the forfeiture of any of the chartered rights of the defend
ants,. as a penalty for the non-performance of the duties 
required by their charter, we are not now called upon to 
determine1 the exercise o.f no such power having been 
attempted. There being1 therefore, no proof of any acts of 
trespass not authorized by the charter of the defendants, the 
plaintiff must become nonsuit. 

Plaintiff Nonsuit. 

DAVID GOLDER versus BENJAMIN Foss. 

An action upon a promissory note endorsed in blank, may be maintained in 
the name of any person who subsequently ratifies the act, although he has 
no interest in the note or knowledge of the commencement of the action 
or of the existence of the note, where there is no evidence of fraud, op
pression, or any corrupt or improper motive. 

And although he had stated to the defendant in writing, that he had no 
interest in the suit, and had neveP authorized it, he may subsequently do 
so, and maintain the action. 

From the report of this case by MAY, J.1 it appears that 
the action was brought in the name of the plaintiff without 
his knowledge or consent, or any interest in the note in suit, 
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having never held it by delivery. That thereafter he in
formed the defendant in writing, that he never authorized 
the action upon said note and had no interest in it; but sub
sequently, on application of the attorney who brought the 
suit, authorized its prosecution to final judgment. 

S. Lancaster, counsel for defendant, argued, that, before 
a plaintiff party can recover in a court of law, he must set 
forth his cause of action in his writ, and then his proof must 
support his declaration- otherwise he cannot recover. 

In this case, every material allegation is negatived by the 
proof. The note sued was not endorsed and delivered to 
the plaintiff, as the declaration states. A.t the time the 
action was brought, tho plaintiff ,v.as not, nor has he ever 
been since, the holder of the note. It was never delivered 
to him. He never held it. The case does not fiL1.d, .nor does 
the proof show, that he ever saw it. He has no inter-est in 
it or in this suit, nor was he ever a party to it in any way. 
This being the case, the defendant submits that the plaintiff 
cannot and ought not to be permitted to maintain this suit, 
and that no case .can be found in which a plaintiff has been 
allowed to maintain an acti-0n on a note which he never held, 
to which he never was in any way a party, and in which he 
never had any interest. 

R. JL Mills, counsel for plaintiff. 

MAY, J. That no action can be maintained upon a nego
tiable promissory note, except by one, or under the authority 
of one having an interest in it, is well settled. Bragg v. 
Greenleaf, 14 Maine R .. 395 ; Franklin Bank v. Lawrence et. 
al., 32 Maine R., 586. It is not necessary, however, that the 
person in whose name such action is brought shouia him
self have any interest in the note. It is sufficient if the suit 
be brought in his name by his authority or consent. By the 
very terms of his promise the maker is answerable to the 
payee or his order. In the case of Fisher v. Bradford, 7 
Maine R., 28, it is said by WESTON, J., that" there is nothing 
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in the law which forbids tho holder of a negotiable promis
sory note, after it has boon endorsed, from suing it in tho 
name of another, provided it is unattended with any circum
stances of fraud or oppresion. Nor is it unlawful for an
other person to institute such suit in his own name ·with the 
privity and consent of the party beneficially interested." 

It is contended that this action cannot be maintained, be
cause the plaintiff never held the noto ; never had any inter
est in it ; and is in no way a party to it. Tho case shows 
that White, the payee of the note, brought it to R. l\l. l\lills, 
the attorney in the suit, for collection; that White's namo 
was then endorsed upon it; that the said Mills brought this 
action upon it in the name of the plaintiff without his knowl
edge and afterward on the 6th of N overnber, 1856, he ob
tained his consent to prosecute said action to final judgment 
and execution. 'l'he note, though endorsed, was never, in 
fact, delivered to the plaintiff. It further appears that the 
plaintiff, before tho entry of tho action, on the 1st day of 
October, 1855, stated in writing to tho defendant that he had 
no interest in the suit, and never authorized it. 'l'ho facts 
thus communicated, so long as they existed, furnished a 
good defence to the suit. Tho defendant made no inquiry 
of tho plaintiff whether ho would or not subsequently ratify 
the act of White in bringing the suit in his name; nor did 
the plaintiff give him any intimation that he should not do 
so. 'fhe law authorizing such ratification so as to authorize 
the maintenance of the suit, the defendant must be regarded 
as assuming all the risk of such ratification, especially where 
he sets up a defence to a note upon which he is liable to 
some party, and when by the payment of the note he might 
have avoided the costs which have accrued. That such sub
sequent ratification in a case where the plaintiff had no 
knowledge of the endorsement of the note, or the bringing 
of the suit at the time it was brought, is equivalent to pre
vious authority, and that no formal delivery of the note was 
n ecossary, are points which are fully settled in the case of 
Marr v. Plummer, 3 Maine R., 73. "\Ye see no evidence of 
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fraud, oppression, or any corrupt and improper motive, 
sufficient to take the case out of tho general rule as stated 
in the two cases last above cited. 

Tho cases of Skowhegan Bank v. Baker et. al., 36 l\faine 
R., 154, and Manufacturer's Bank v. Cole, 39 Maine R., 188, 
cited in defence, are wholly unlike the present case. There 
the notes declared on never ripened into contracts with any
body. The facts in each case show a mere attempt to make 
a contract, which, like a similar attempt in the case of Adams 
Bank v. Jones, 16 Pick., 574, proved to be an abortion. 

Upon the other facts contained in the report the plaintiff 
is clearly entitled to prevail. 

Defendant defaulted. 

GRANITE BANK versus ALONZO ELLIS. 

It is not essential to the maintenance of an action upon a negotiable prom
issory note, that the nominal plaintiff should have any interest in the 
note, if the action is prosecuted with his consent. 

If the principal maker of such a note transfer it to one not the payee, for a 
good consideration, such bona fide holder may maintain an action against 
such maker in the nmnc of the payee, with his consent. 

But if tho principal sells the note to a third person not tho payee, without 
the express or implied consent of the sureties, they are not liable. 

This is an action of assumpsit on a promissory note of 
which the following is a copy: 

$300,00. FEBRUARY 13th, 1856. 
For value received, we jointly and severally promise the President, 

Directors and Company of the Granite Bank to pay them, or their order, 
three hundred dollars in thirty days. ALONZO ELLIS, 

STEPHEN SCRUTON, 
J. G. JOHNSON. 

On the back of the note is the name of" H. A. Pettengill," 
and under his name is the word " surety." 

It appears that the note was made for Ellis' accommoda-
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tion, and Scruton, Johnson and Pettengill were his sure
ties. Ellis was defaulted the first term, and Scruton, J olm
son and Pettengill defend. Said note was presented to the 
bank on the day of its date for discount by Ellis, which the 
bank declined. It was then presented by said Ellis to Sam
uel S. Brooks, who discounted it, and paid Ellis therefor the 
sum of two hundred and ninety-two dollars in cash. Before 
the note matured Ellis absconded, without leaving property 
to pay the note. 

By vote of the directors of the bank, being called together 
for that purpose, said Brooks was authorized to use the 
name of the bank to collect said note, in any suit which it 
might be necessary for him to bring to enforce the collection 
thereof, and this action is now brought in the name of the 
bank by said Brooks for his own benefit. 

J. W. North, counsel for plaintiff. 

John H. Webster, counsel for Scruton, Johnson and Pet
tengill. 

DA VIS, J. In this action Ellis has been defaulted. The 
other defendants were sureties for him upon the note in suit, 
which was made payable to the order of the Granite Bank. 
The directors of the Bank declining to take it, Ellis sold it 
to Samuel S. Brooks. The note being unpaid at maturity, 
Brooks sued the principal and the sureties upon it in the 
name of the bank-having first obtained authority for that 
purpose. Can the action be sustained against the sure
ties? 

It is not essential to the maintenance of an action upon a 
negotiable promissory note that the nominal plaintiff should 
have any interest in the note, if the action is prosecuted 
with his consent. Marr v. Plummer, 3 Greenl., 73; Golder 
v. Foss, 43 Maine R., 364. 

If the principal maker of such a note transfer it to one not 
the payee, for a good consideration, such bona fide holder 
may maintain an action against such maker, in the name of 
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the payee, with his consent. Lime Rock Bank v. Macomber, 
2~ Maine R., 564. Such is cle:1rly the law applicable to the 
principal. Does the same rule apply to the sureties'? Will 
the transfer of the note by the principal to a third person, 
not the payee named in the note, without the consent of the 
sureties, discharge them'? 

In several of the states it has been held that if the payee 
named in the note declines to take it, the principal may sell 
it to a third person, and that the sureties, or accommodation 
parties, are not thereby discharged. Bank of Natchez v. 
Claibourne, 5 Howard, Miss. R., 301 ; Bank of Chenango v. 
Hyde, 4 Cow.; 567 ; Elliott v. Abbott, 12 N. H., 549 ; Hunt 
v. Aldrich, 7 Foster, 31. 

In other states it has been held that if the principal sells 
the note to one not the payee, without the consent of the 
sureties, the holder cannot maintain an action upon it against 
them. Clinton Bank v. Ayer, 16 Ohio, 282; Adams Bank v. 
Jones, 16 Pick., 574. 

In the only case in this state where such an action has 
been sustained against the sureties, the question was sub
mitted to the jury, who found that the sureties consented 
that the principal might throw the note into the market to 
raise money upon it. Starrett v. Barber, 20 Maine R., 456. 

On the whole, we believe the better opinion to be, that, 
if the principal sells the note to a third person not the payee, 
without the express or implied consent of the sureties, they 
arc not liable upon it. There is no valid contract until the 
note is delivered. And if the principal deliver the note to 
one not the payee, without the authority of the sureties, they 
are not bound by it. There is no privity of contract be
tween them and such person. They may well say, "non liaec 
in foedera." It is not the contract which they proposed to 
make, and to which alone they assented. 

There are no facts reported in this case from which we 
can infer that the sureties consented that Ellis should sell 
the note to Brooks. 

Plaintiff Nonsuit. 
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ELI FREXCH AXD AL. versus WrLLIAU J. MouLTox. 

The implied contract to pay for labor and materials furnished for the 
rep,1ir of a mill which a minor was opemting, and continued to operate 
after he became of ag0, is not a contract for real estate within the proviso 
of the statute of 1845, chap. HiG. 

This is an action of assumpsit against the defendant, and 
is presented to the foll court on the following statement of 
facts: 

'l'ho plaintiff, in the summer of 1852, performed black
smith's work upon a mill which the defendant :.vas operating. 
The plaintiff's labor and materials were incorporated into 
the mill in the repairs of the same, and became a part of the 
mill, and the defendant used and occupied said mill in the 
manufacture of lumber, from the summer of 1852 to Septem
ber 9th, 1854, when it was burned. 

The defendant was a minor at the time tho plaintiff's cause 
of action accrued, and pleads his minority in tho case. 

R. JI. Vose, attorney for plaintiff. 

N. JJI. Whitmore, attorney for defendant. 

TENXEY, C. J. This action is brought to recover compen
sation for blacksmith work done on and for a mill, which the 
defendant was carrying on; the plaintiff's labor and materi
als wore incorporated into tho mill by way of repairs there
on, the defendant occupied tho mill in tho manufacture of 
lumber for sorrio time after he became of age, though the 
labor was done and materials furnished before that time. 
The defence is infancy. The question is, whether the im
plied contract of the defendant to pay for the plaintiff's 
services and materials was for real estate, so as to come 
within the proviso in the statute of 1845, chap. 166. It is 
very manifest that this question must be answered in tho 
negatiYe. 

Plaintiff nonsuit. 
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EBE~EZER Sr-uw, in Equity, versus AmAL W. ERsKrnE. 

:Mortgages of real estate include not only those made in the usual form, in 
which the condition is set forth in the deed, but also those made by a con
veyance appearing on its face to be absolute with a separate instrument of 
defeasance of the same date and executed at the same time. 

A defcasance is a collateral deed, and to be valid must be made between the 
sume persons who were parties to the first deed. 

Bill in equity, in which the complainant alleges that on 
tho 12th day of March, 18-!7, Martin Greely, being owner of 
certain real estate, conveyed the same in mortgage to said 
Erskine, and that afterwards on the third day of Ja1mary, 
1848, said Greely conveyed his remaining interest in said 
real estate to said Erskine, and that on said third day of Jan
uary said Erskine executed and delivered to said Greely a 

certain bond in which he agreed to convey said premises to 
one R. L. Keene upon the payment by Keene or Greely of 
certain notes, which said bond was part and parcel of the 
contract of sale of said real estate, and was executeu. for the 
benefit of said Greely, and said Keene had no interest in it, 
and paid no consideration for it. That said Erskine has 
entered upon said premises and is in possession, and has 
entered to foreclose his said mortgage, and claims to hold 
said estate. That certain creditors of Greely attached his 
right and interest to redeem said estate, and recovered judg
ment against him, and execution, upon which he seized and 
sold his said right and interest, which the plaintiff now rep
resents. 

That he was desirous of paying said notes, and to redeem 
said estate according to the conditions of said bond; that he 
called upor, said Erskine to pay him and demanded of said 
Erskine the true amount of the sum due him on said mortgage, 
which he has neglected and refused to render. That he is 
now desirous of paying the sum due, and to redeem said 
premises i is wishing and hereby offers to pay such sum as 
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shall by this court be found to be due1 and to perform such 
matters and things as this court may require. He therefore 
prays that said Erskine may be compelled to answer and 
account in equity1 and prays that the title and possession 
may be restored to him. 

And said Erskine answering, says, that it is true1 the con
veyances were made as stated in the complainant's bill, and 
that at the time of the last conveyance it was distinctly un
derstood and agreed between him and the said Greely that 
unless the sum of two hundred and fourteen dollars1 and two 
hundred and ten dollars should be paid to him within one 
year from date1 the estate so conveyed should become abso
lute in the defendant. 

That the same was nearly equal to the value of said cstate1 

and that the, bond was made to R. L. Keene, and not to 
Greely, in order that said tran~action should not constitute 
a mortgage1 and he denies that said transaction should con
stitute a mortgage, or that subsequent to January third, 
1849, Greely or any person, had any right to redeem said 
premises. That suits having been commenced against Gree
ly, and disputes having arisen as to Greely's rights, for his 
greater security he did enter and take possession as set out 
in the bill, and to foreclose the mortgage on the nineteenth 
day of April, 1849, and has been in possession ever since, but 
without meaning or intending thereby to waive his rights 
under the deed aforesaid. 

And he denies that said Shaw ever demanded the amount 
due upon the mortgage or bond, or either, at a proper time 
or place, and has never tendered or paid, or offered to pay 
any amount whatever, or produced any money in court for 
that purpose. Wherefore he prays judgment whether he 
shall be held to answer further. 

TENNEY, C. J. Mortgages of real estate include not only 
those made in the usual form, in which the condition is set 
forth in the deed, but als.o those made by a conveyance, 
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appearing on its face to be absolute, with a separate instru
ment of defeasance of the same date, and executed at the 
same time. R. S. of 1841, chap. 125, soc. 1. 

As in other cases, we resort to the common law, in order 
to know with precision the definition of the term " defoa
sance." "A defeasanco is a collateral deed, made at the 
same time with a feoffment or grant, containing certain con
ditions, upon the performance of which, the estate created 
by such feoffment or grant, may be defeated. The word 
is derived from the French, dejaire, to defeat or undo, infec
tum reddere quad Jactum est. 4 Cruise Dig., 82. The fore
going definition does not embrace tho case of a bond of the 
grantee in an absolute deed of conveyance of real estate, 
given to convey the estate to a stranger, or third party. 
This would be quite a different transaction from that in 
which the absolute conveyance would be simply defeated. 
And it has so been held by elementary writers. 

To make a good defeasance, it must be by deed. It must 
recite the deed it relates to, or at least the most material 
part thereof. It is to be made between the same persons 
that were parties to the first deed. It must be made at the 
time, or after the first deed, and not before. It ought to be 
made of a thing defeasible. 1 Inst., 236,237; 2 Black., 342; 
3 Lev., 237; 2 Jae. Law Die., 230. 

In Treat v. Strickland, 23 Maine R., 234, the court say, 
" The court do not consider that the deed from Samuel Smith 
to Pierce and Treat, and their bond to Edward and Samuel 
Smith, constitute a mortgage of the estate." 

It is very clear that the deed of Martin Greely to the de
fendant, and the bond of the latter to Reuben L. Keene, 
recited in the bill, and among the exhibits of the case cannot 
be regarded as a mortgage ; and therefore there is no foun
dation for the complaint and the relief sought thereby. 

Other objections to the maintenance of the suit are pre
sented and argued, but their consideration is unnecessary in 
enabling us to make a final disposition of the case. 

Bill disrnissed, witli costs. 
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Br;cKFIELD BR.\:N'CH RAILROAD COMPANY, in Error, 

versus 

SA~IUEL P. BENSON. 

The general appearance of an attorney, without seasonable objection, is a 
waiver of any defect or want of service of the writ. 

Notes filed in a case constitute no part of the record, and although not cor
responding with those described in the dechtration, cannot be regarded as 

error. 

Tho facts in this caso wero agreed by the parties, and 
appear in tho opinion of the court. The action is brought 
to reverse a judgment rocoverod in 1851 against the present 
plain tiffs. 

T. Liulclen, counsel for the plaintiffs. 

J. 0' Donnell and Bradburz1 & ]forrill, counsel for the 
defendant. 

CuTTnw, J. So far as wo can ascertain from the argu
ments of counsel, not having boon furnished with a copy ;f 
tho errors assigned, tho plaintiff in error seeks to reverse the 
original judgment for certain defects apparent upon the 
record, from which it appears that the writ was issued on 
the twelfth day of May, 1851, and entered in court, and judg
ment rendered upon a default, on the thirteenth day of the 
same month. It further appears that :Mr. Parris, purporting 
to act as the president and attorney of tho company, ac
knowledged service of the writ by his endorsement thereon, 
and thereby "waived all objections to service by a compe
tent and proper officer," and further of record that he ap
peared and answered to the action. 

To say nothing respecting the impropriety of the party 
by himself or his attorney acknowledging service of a writ, 
as has sometimes been practiced, we think that the general 
appearance of the attorney without seasonable objection to 
tho legal pondency of the process, was a sufficient waiver of 
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any defect or want of a sufficient service. ::\Iaine Bank v. 
Hervey, 21 Maine R., 45, and cases cited. If such appearance 
should be unauthorized or fraudulent, the guilty party might 
be liable to respond in damages, and the injured party would 
be entitled to his writ of review. But such an act cannot 
be assigned as an error in law to contradict or impeach the 
validity of the record, for otherwise a suit might become 
interminable. 

Another error assigned and relied upon is, that the notes 
filed in the case do not correspond in every particular with 
those described in the declaration. And on inspection, it 
does appear that the note of May 12, 1851, for $38,73 was 
not legally negotiable, although alleged to be such, and trans
ferred to the original plaintiff. But this court, in another 
case, when considering this very question with reference to 
these same notes, upon the authority of Storer v. White, 7 
Mass., 448, and Pierce v. Adams, 8 Mass., 383, have settled 
that, " the notes or other proof used as evidence in ascertain
ing damages, constitute no part of the record, and cannot be 
regarded in case error should be brought to reverse the 
judgment in which they were offered." Came v. Brigham, 
39 :Maine R., 38. 

The other errors assigned are of less magnitude, ancl if of 
any importance, come within the principle already consider
ed. The judgment must therefore be affirmed, with costs 
for the defendant in error. 
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JOHN STEVENS versus MOSES WHITTIER. 

The record of a mortgage is sufficient, if, over the signature of the clerk of 
the proper town, the writing shows a substantial compliance with the 
statute. 

A mortgagee of a stock of goods agreed with a creditor of a mortgagor, that 
he might attach and sell the goods, upon condition that the mortgage 
debt be first paid from the proceeds of the sale. The goods being attach
ed, and sold by an officer, it was held that an action of assumpsit by the 
mortgagee against him, to the amount of the debt, could be maintained. 

REPORTED by CUTTING, J., presiding at Nisi Prius. 

The plaintiff held a mortgage of a stock of goods from 
Horace Stevens to him, which were attached on a writ by a 
creditor of said mortgagor, and sold thereon by consent, in 
pursuance of an agreement between said creditor and the 
mortgagee, the plaintiff in this action, that his debt, secured 
by the mortgage, should first be paid from the proceeds of 
the sale of the goods. The money was demanded of the 
officer by the plaintiff, and this action is brought to recover 
the amount of the mortgage debt. 

J. JJ;I. ~llfeserve, counsel for plaintiff. 

E. 0. Bean, counsel for defendant. 

TENNEY, C. J. It is not denied that the mortgage of the 
goods from Horace Stevens to the plaintiff was bona fide, 
and designed to secure a debt actually due from the mort
gagor to the mortgagee. But it is insisted, that the same 
was not recorded according to the provision in sections 32 
and 33 of chap. 125 of R. S. 

It is sufficient, if over the signature of the town clerk of 
the proper town, the writing shows a substantial compliance 
with the statute. Upon this mortgage is the following: 
"East Livermore, Aug. 13, 8 P. M. Received 8 P. M., Au
gust 13, 1853. Book 1st, page 158 and 159. Attest, A. 
Barton, Town Clerk. Fees, 29, paid." 

It cannot be doubted that this shows that the mortgage 
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was entered upon the records of the town in which it is 
stated therein, the mortgager resided. There is but one 
date, which must refer both to the time of the receipt of the 
paper, and the recording of the contents of the same, and it 
was unnecessary to note upon the book in which the record 
was made, the time when the mortgage was received. Head 
v. Goodwin, 37 Maine R., 181. 

'l'he goods secured by the mortgage were attached by the 
defendant, on a writ in favor of James S. Fillebrown and al., 
against Horace Stevens, and afterwards sold thereon, by con
sent of the parties to the same, according to R. S., chap.114, 
sec. 52. The money received by the defendant from the 
sale, was demanded before the institution of this suit, for the 
recovery thereof, and was in his hands, as we infer from his 
refusal to pay it, on account of having been forbidden to do 
so, by Fillebrown. 

Before the attachment, and while the key of the store in 
which the goods were, was in the hands of the defendant by 
the permission of Horace Stevens, that they might not be 
exposed to removal in his absence, he went with Fillebrown's 
attorney to the plaintiff, and a writing was prepared by the 
attorney, and signed by the plaintiff, in which, for a consid
eration paid by said James S. Fillebrown and al., he consent
ed that the goods might be attached on any claim which said 
Fillebrown and al. had against Horace Stevens, waiving the 
right which he had to the possession of the same, and the 
claim of payment or the tender of the mortgage debt, before 
attachment could be made, and further consenting and 
agreeing that the officer having the writ, might make sale of 
the goods on the same, upon the condition that the debt 
which the plaintiff had against said Horace Stevens, legally 
secured by mortgage as aforesaid, should be first paid and 
canceled from the proceeds of the sale of said goods, after 
deducting the necessary expense and costs of sale, provided 
the amount of the sale should be sufficient therefor. The 
defendant then went to East Livermore and took possession 
of the store and goods, under this agreement, and made 

25 
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return of the att::tclmrnnt of the goods on the writ, as before 
stated. 

By the contract which tho plaintiff entered into, he did 
not release Fillobrown and al. from tho necessity of paying 
or tendering the sum for tho security of which the mortgage 
was given, in order to m:1ke tho attachment of tho goods, 
upon tho prom,ise tlmt they would pay upon the pl::tintiff's 
claim, such amount as should bo eriual to tho net avails of 
tho sale of tho property, but upon tho condition, that the 
plaintiff's rlcbt should be first paid al1(1 cancclell from the 
proceeds of the sale, &c. Fillcbrown and al. were parties to 
this contract, and consented that the money itself; received 
on tho sale of the goods, after paying ncco,;sary expenses 
and costs of sale, should be applied to the purpose of dis
charging the mortgage debt. The property was that of the 
pl::tintiff, subject to be redeemed. Ho gave it np to be 
attached, not absolutely, but on tho condition that instca(l of 
the property in q;ccie, ho should holll that which should be 
received therefor, immediately on its transfer to the purclms
ers, to tho extent of his debt, after deducting, expenses, &c. 
'rho avails of tho sale was pledgecl to tho plaintiff, when it 
should be rocoivocl by tho defondant. 'l'ho excess, after the 
mortgage should bo extinguished by payment, was to be ap
plied to tho debt of tho attaching creditors. Tho not amonnt 
necessary for the payment of the mortgage -rrns never intonc1cc1 
to be under tho control of these creditors. It never Lccamo 
tb,eirs. Tho attachment and sale did not alter tho previous 
ownership of tho property. .All that ,Yas not nooclecl for sat. 
isfaction of tho mortgagee's claim, ,rnukl remain tho property 
of the mortgagor till applied upon a judgment according to 
law; and at tho time of the sale no judgment had boon ob
tained. Tho defendant knew all tho facts touching this con
tmct; ho attached, and took possession of the goods, as the 
agent of the attaching creditors, as well as an officer of the 
law, and under that very contrad, and must be treated there
fore as assenting to all its conditions and provisions. Ho 
became the holder of the money under the contract; assumed 
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voluntarily tho duty of a trustee for tho plaintiff, in taking 
tho gooc1R, on tho condition that the first proceeds of the 
sale should bo paid to him in the execution of the trust. He 
held that money at the time it was demanded of him, and is 
liable in this action. 

If the defendant was a stranger to tho ngroement between 
tho plaintiff and tho attaching creditors, ho would stand in 
no bettor condition. Tlte latter, by receiving the agree
ment, consentocl to the condition therein. They had no 
claim to the' proceeds of tho Rale before judgment against 
Horace Stevens. Until such judgment there was no ovi
clenco on which the defendant could have relied that he was 
their debtor. 'l'ho proceeds of tho sale was by that ngree
ment to be the property of tho plaintiff, so far as it was 
nooded to pay his clobt; tho defendant was under no liabil
ity to tho attaching creditor, after judgment, for tho amount 
so appropriated, ancl ho would not be liable for the same 
amount to tho mortgagor, who had consented to the sale of 
th0 goods. 'l'ho clofondant then hold money which belonged 
to the plaintiff, -which he ought to have paid on demand, and 
npon well established principles he is liable in an action for 
money bad and received. 

The objection to the maintenance of tho action on tho 
gTouml that tho notes h:ul not become mature at the time of 
tho attachment by tho defendant, is not supported. If there 
lmJ boon no agreement between tho plaintiff and tho attach
ing creditors, without tho payment or tender of payment of 
tho mortgage debt, tho (lcfcndant "·as a trespasser upon his 
rights, notwithstanding tho mortgagor was not entitled to pos
session of the good~, until the maturity of one of the notes 
named in the comlition of tho mortgage. And an action of 
trespass can lrn maintained for an injury to tho revorsionary 
interest of tt mortgagee in personal property, when he has 
no right to immediate possession. -w olch v. -Whitman, 25 
nfainc, 86. And when he hokls the proccocls of tho sale of 
tho same goods under an agreement that they aro to be 
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applied upon the mortgage, he can be no less. liable in an 
action of assumpsit. 

The commencement of the trustee process in this case, 
and the summoning of the plaintiff as trustee therein, cannot 
defeat this action. The very property from which the fund 
in controversy arose, was by consent of the plaintiff attached 
by the defendant, and taken into his possession, and could 
not be holden under a foreign attachment. If it were sup
posed that the plaintiff was indebted to the debtor, Horace 
Stevens, on any other account, it is not perceived how this 
suit could in any manner interfere with his supposed lia
bility as trustee. 

Defendant defaulted. 
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COUNTY OF SAGADAHOC. 

STEPHEN SPRINGER versus JOHN TOOTHAKER. 

Whatever will discharge a surety in equity will be a good defence in law. 

A creditor who holds the personal contract of his debtor, with a surety, and 
has or receives subsequently property from the principal as security for 
his debt, must appropriate it fairly for the payment of the debt, or he 
will lose his claim against the surety to the amount of the property. 

In a suit against the principal upon a promissory note, where property is 
attached, the plaintiff has no equitable or legal right to surrender or 
abandon it, to the injury of the surety, without his consent. 

REPORTED by MAY, J. 
This action is against a surety upon a note of hand. An 

action had been brought and judgment recovered against the 
principal debtor ; property attached upon the writ had heen 
seized by virtue of an execution upon that judgment, adver
tised for sale and abandoned by order of the plaintiff, and 
without consent of this defendant, whereupon this action is 
brought to recover the amount of the note against the 
surety. 

rVhitmore, counsel for plaintiff. 

Olay and Evans, counsel for defendant. 

Argument of Olay : 
When the holder agrees with the principal for a sufficient 

r.onsideration to extend or enlarge the time of payment with
out the consent of the surety, the surety is thereby dis
charged. Mariner's Bank v. Abbott, 28 Maine R., 280 ; Lime 
Rock Bank v. Mallett, 34 Maine R., 547; Chute et. al., exec
utors, v. Pattee et. als., 37 Maine R., 102; Johnson v. Mills 
et. als., 10 Cush., 503. 
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" There is no clearer rule in equity than that when the 
creditor has the means of satisfaction i~ his own hands and 
chooses not to retain it, but suffers it to pass into the hands 
of the principal, the surety cannot be called upon." 

" Where the creditor has or takes the property of the prin
cipal for his debt, he is bound to hold it fairly and impar
tially for the benefit of the snrety as well as himself, and if 
he parts with it without the consent of the surety, the surety 
is discharged." Commonwealth v. Miller, 8 Sergeant and 
Rawles Penn. R., 452 ; Baker v. Briggs, 8 Pick. R., 121 ; 
Savings Bank v. Colcord, 15 N. H. R., 119; Perrine v. Fire
men's Ins. Co., 22 Ala., 575 : Commonwealth v. Haas, 16 
Ser~eant and Rawles, 252. 

" The voluntary surrender of a specific lien upon the prop
erty of the principal, by a creditor, is a discharge of the 
surety." Ferguson v. Turner, 7 Miss., 820. 

" An attachment .. is a lien and security, and such a lien is 
to be preserved for the benefit of the surety as well as the 
principal." ·Edgerly v. Emerson, 3d Foster's N. H. R., 555. 

"The lien of the judgment and the levy of the execution 
upon the property of the principal debtor was a security in 
the hands of the creditor, available for the relief of the 
surety. To relinquish that security was to injure the surety 
by the direct act of the creditor." Hubbell v. Carpenter, 5 
Barb. N. Y. R., 520. 

" Any act of the creditor which increases the risk of the 
surety discharges the surety. 

"When the creditor does an act injurious to the surety, 
or omits to do an act which equity and his duty enjoined 
upon him to do and which act or omission results in an 
injury to the surety, the surety is discharged." Brown v. 
Riggins, 3d Kelley, Geo. R., 505 ; Lang, adm'r, v. Brevane 
et. al., 3 Strohkart, S. C. Eq. R., 59; Hubbell v. Carpenter, 5 
Barb., N. Y. R., 520. 

If the creditor releases or negligently loses any security 
which he holds of the principal, without the consent of the 
surety, the surety is thereby released. Manchester Bank v. 



383 

Springer v. Toothaker. 

Bartlett, 13 Vermont R., 315; 9 Watts and Sergeant, Ponn. 
R., 36. 

,Vl1en a lien is created upon tho property of the principal 
by the execution in the hands of an officer, and such lien is 
lost or waived by tho act of the creditor, tho surety is exon
erated. Glass v. 'l'hompson, 9 l\Ionroe, Kentucky R., 235. 

,Vhere an execution has been levied upon tho property 
of the principal debtor, and is returned by order of tho plain
tiff and the property released, the surety is discharged. 
Glass v. 'l'hompson, 9 l\Ionroe 235 ; Curon v. Colbert, 3 
Kelly, Goo. R., 239; State Bank v. Edwards, 20 A.la., 512. 

Tho crouitor is bound to use all the moans of saving the 
surety which the law puts into his hands and which a pru
dent man would adopt to save himsol£ ,Votzel v. Spensler, 
18 Penn. R., (6 Harris,) 460; Lang, adm'r, v. Brevane et. al., 
3 Strohkart, S. C. Eq. R., 59 ; Dixon v. Ewing, 3 Hammond, 
Ohio R., 280. 

Tho surety will be discl1:1rged in all cases in which the 
creditor relinquishes tho hold which ho has obtained on tho 
property of tho principal, without making it effectual for the 
payment of the debt. American Leading Cases, vol. 2, p. 
258, et. sec. 

A.dclitimrnl authorities, cited by G. Evans, who was associ
ated with l\Ir. Clay in the defence of this action: 

2 Pick., 223 ; 2 Swanston, 193; 13 Sergeant and Rawles, 
157 ; 4 Yesoy, 829; G Swedes and l\Iarshall, 24; 9 Barb., 21 
and 275; A.dams' Eqr. J., 6°'1; Burge on Sureties, p. 206; 
7 Howe, 612; 2 Story's R., 376; 5 Barb., 580. 

HATHAWAY, J. The note upon which this action was 
brought, was signed by the defendant and H. P. Toothaker, 
who were legally holden thereon as joint and several prom-
1ssors. 

The defendant, hmvever, was in fact, only the surety of H. 
P. Toothaker, and that was known by the plaintiff. Hence 
the defcnclu11t is entitled to all the benefits belonging to the 
character of a 1curoty. 
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The evidence reported does not authorize the conclusion 
that there was any such agreement between the plaintiff and 
II. P. Toothaker, to enlarge the time of payment, as would 
operate as a discharge of the defendant from his liability as 
surety on the note. The defendant offered to prove that 
after the note became due, the plaintiff commenced a suit 
thereon, against H. P. Toothaker, the principal debtor, and 
attached as his, a large amount of personal property, and cer
tain interests in real estate; that he prnsccuted the suit to 
final judgment, on which he duly obtained execution, which 
he neglected to levy on the personal property attached, and 
ordered the officer in possession, by virtue of the attachment, 
to surrender it, which he did; that the equity of redemption 
attached, was, by the plaintiff's direction, siezed on the exe
cution, by the officer holding it, for collection, and duly 
advertised for sale, at a time and place named, but that it 
was not exposed for sale ; that the sale was postponed from 
time to time, and the attachment lost and abandoned; by tho 
plaintiff's order, and without tho defendant's consent, and 
that the equity of redemption was worth six hundred dollars, 
and would have sold for that sum, if it had been exposed for 
sale ; all of which testimony offered was excluded by the 
presiding judge, and the question presented to the court is, 
whether or not it was properly excluded. 

The defendant, the surety, is sued alone, and whatever 
would discharge the surety in equity, will be a good defence 
in law. Baker v. Briggs, 8 Pick., 128-9, and authorities 
there cited. 

The contract of suretyship imports entire good faith and 
confidence in the whole transaction. In equity, a creditor 
who has the personal contract of his debtor, with a surety, 
and has, also, or takes afterwards, property from the princi
pal, as security for his debt, is to hold the property fairly 
and impartially for the benefit of the surety as well as for 
himself, and if he parts with it without the knowledge, or 
against the will of the surety, he shall lose his claim against 
:the surety, to the amount of the property so surrendered. 
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The People v. Jans on, 7 Johns., 337; Rees v. Berrington, 2 
Vesey, Jr., 542; Law v. E. I. Co., 4 Vesey, 849; Baker v. 
Briggs, 8 Pick., 122, second ed.; 1 Story's Eq., sections 32±-
5-6. 

When the plaintiff had recovered judgment against the 
principal debtor, his right had attached absolutely, to the 
property, which he had taken on the writ, and remained a 
fixed and permanent lien, for thirty days. In the matter of 
Cook, 2 Story's R., 376, R. S., chap. 114, sec. 32-and if he, 
voluntarily surrendered it without the defendant's consent, 
he did so at the peril of discharging the defendant as surety 
fur the amount thus surrendered. 

Although the plaintiff was not legally bound to use active 
diligence in collecting the debt of the principal, and the 
surety would not be discharged by reason of his delay in the 
matter, and though the plaintiff might lmve discontinued pro
ceedings against the principal debtor, which he need not 
have instituted, yet, it would be clearly inequitable to allow 
him to abandon an absolute lien or security upon the prop
erty of the principal, which he had obtained as the result of 
those proceedings, and to retain his hold upon the security 
for the whole debt. 2 Am. Leading Oases, 256. 

The plaintiff was not bound at his own risk and expense, 
to seize and sell on the execution, the personal property 
attached when the title might be doubtful. Page v. Web
ster, 15 Maine R., 249. 

But, as to the equity of redemption, the testimony offered 
and excluded, presents it as the property of the principal 
debtor, upon which the plaintiff had obtained an absolute 
lion for the payment of the debt, and which, without any 
risk or expense to the plaintiff, would have boon sold for six 
hundred dollars, and appropriated for that purpose, unless 

e had interfered and prevented the sale. 
Ho had no equitable or legal right, to the inJury of the 

surety, (tho defendant,) thus to surrender and abandon such 
security. · 



3SG :MIDDLE DISTRICT. 

Springer v. Tuotlmkcr. 

Tho testimony excludoc1 was legally admissiLlo, and should 
havo boon received. 

In addition to tho numerous anthoritie;:; cited in argument, 
soo Edgerly v. Emerson, 3 Foster, N. I-I. R, 555 ; Acfams' 
Eq., 2(W and 270, and the opinion of TEXXEY, J., in Fuller v. 
Loring, 42 :Maino R 

As agreed by tho parties, the action must stand for trial. 
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COUNTY OF LINCOLN. 

-----0-----

FrnsT PARISH r~ BooTHB.\.Y versus IsA.\.C WYLIE AKD ALS. 

1\"hilo a town constitutes but one parish it may administer its municipal 
and parochial affairs under one organization, and while acting in this 
donble Cilpacity nrny approprfato any of its property to ohjocts of a 
parochial or municipal character; which, after the dissolution of that 
union, by the constitution of a new pilrish, cannot be changed by one 
alone. 

Such approprfation, w!icn distinctly m!lde, is oquirnlerrt to a grllnt of the 
property to a specific use. 

And where no such appropriation is made of tho whole estate the rcsi,h!e 
belongs to tho town, and the parish can have title to no more than has 
been appropriated to their use. 

This is an action of trespass quare clausum, and comes 
forward on REPORT of the evidence for the decision of the 
full court. The locus described in tho writ contains between 
eight and nine acres of land in Boothbay, title to which tho 
plaintiffs claim to have acquired by appropriation for paro
chial purposes, by votes of said town, and user by thorn for 
more than twenty years. Tho trespass alleged is the dig
ging of a foundation and erection of a mooting-house by tho 
defendants, who justify as servants of tho Freewill Baptist 
society, under a license from the town of Boothbay. 'l'ho 
evidence material to tho issue is fully recited in the opinion 
of the court. 

H. Ingalls, counsel for plaintiffs. 

TV. Hubbard, counsel for defendants. 

TENNEY, C. J. From tho evidence in tho case, it appears 
that prior to the year 1768, a Congregational meeting-house 
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was erected in Boothbay, when the town consisted of one 
parish only; and that the two corporations so existed till a 
Baptist society was incorporated in the town, on February 
23, 1809. 

By the statute of :Massachusetts, passed in 1786, chap. 10, 
sec. 4, tho remaining part of the town became the principal 
or first parish, and the estate of the town consisting in lands 
appropriated to the benefit of the parish or religious society, 
by whatever description incorporated, remained with the 
residue of the original parish or society, and was not in any 
manner transferred or distributed by the separation. Brown 
v. Porter, 10 Mass, 93; First Parish in Brunswick v. Dun
ning and al., 7 Mass., 445. A poll parish has been held to be 
within the provision of this statute. First Parish in Sutton 
v. Cole, 8 Mass., 96. Property held by the town in its muni
cipal capacity, remains still that of the town after the sepa
ration of the parish. Lahin v. Ames and al., 10 Cush., 198. 
The constitution of this state, in art. 10, sec. 3, provides, 
that all laws now in force in this state, and not repugnant to 
the constitution, shall remain and be in force, until altered 
or repealed by the legislature. No repeal has ever been 
made of the statute of 1786, referred to, and it is in force. 
Richardson v. Brown, 6 Greenl., 355. 

From certain town records, and certificates of surveys 
made and recorded upon the town books of Boothbay, to be 
referred to, it appears that the town, at an early day in its cor
porate existence, claimed to be the owner of a tract of land in 
the town, of nearly one hundred acres, upon a part of which 
the meeting-house aforesaid was situated. The origin of this 
claim is not shown by any evidence in the case, and may not 
be susceptible of proof; but it not being denied to have 
been made originally by the town, and being accompanied 
by undisturbed possession till the incorporation of the Bap
tist society, a legal presumption of a grant in fee simple co
extensive with the claim and possession, arises, and is sus
tained by well settled principles of law. 

In the year 1767, the records of the town of Boothbay 



LINCOLN, 1857. 389 

First Parish of Boothbay v. Wylie and als. 

show, that the selectmen were chosen a committee to build 
a pound and make stocks. In the year 1768, the selectmen 
were chosen a committee to lay out a ministerial lot and 
burying ground. 

It appears from the certificate of Thomas Boyd, as sworn 
surveyor of the court, as recorded in the town books, that 
on March 30, 1768, a lot of land was surveyed for Rev. Mr. 
John Murray, to the westward and north west of Boothbay 
meeting-house, bounded, &c., containing ninety-five acres 
and one hundred and twenty-five poles ; and a plan of the 
land surveyed was annexed to the certificate, and recorded 
therewith. 

On April 2, 1788, Robert Randall, sworn surveyor of land, 
as appears from his recorded certificate upon the books of 
the town, including a plan surveyed for the town of Booth
bay, a lot of land lying therein, called the meeting-house or 
common lot, bounded, &c., containing eleven acres and thir
ty-two poles. Upon this lot was situated the meeting-house 
before mentioned, and northerly thereof was and still is, a 
grave yard, and near the north eastern corner of the lot sur
veyed by Randall was built about the year 1796 a parson
age house. South of the meeting-house and near thereto, 
1·unning east and west, was a road ; and from it in a south
erly direction upon the same lot were two other roads, 
one of which was called the old road, and was easterly of 
the other. The lot surveyed by Randall was a part of the 
tract surveyed by Boyd for Rev. :Mr. John Murray, and was 
called the "meeting-house lot," " the common," and " the 
town's commons" upon the records of the town, in votes 
appertaining thereto, but more recently these terms have 
been often restricted to the portion lying south of the east 
and west road. 

The acts complained of as the trespass in this suit were 
upon the ground where the Baptist meeting-house was after
wards erected, and near the western side of the common, 
and at a considerable distance south of the east and west 
road, and a part of the lot surveyed by Randall. 
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Prior to the year 180D, the town voted at cliffcreut times 
to rclmilJ the pound, to fence the grave-yard, and to repair 
tho fence of tho same ; to repair the meeting-house, and to 
allow irnfo-iduals to lmilcl horse-she<ls upon the lot north of 
the meeting-house, within certain prescribe<l limit,-;. Iu the 
year 1787 the town voted, that one Patrick Herrin hayc a 
leriso of tho commons, except tlte grave-yard, highways arnl 
training field, for three years, on condition the lessee shouhl 
pay to the town one bm,hcl of potatoes a year, if dcm~rn<lc,l. 
'l'he surveyors of highw,iys, from time to time, before the 
year 180D, took materiaL:; from the common, to repair roads. 

It is in evidence, that a part of the commons were pro
pare<l fur a military parade, by permission of the town, pre
Yious to the time when the town and the parish were scp
nratod. This parade was on a part of the common near to 
tho cast anJ west road, and on the south side thereof in front 
of the meeting-house. :Military duty was done 011 this par
ac1c and in the road contiguous; and on ono occasion a l>at
talion parac1ec1 upon the common. In tho year 1798, it ,rn-, 
" votocl that the commons ho enclosed, leaving the wholo 
pound on the parade." 

Of tho tract of larnl surveyed for Rev. Mr. John l\furrny, 
in 1farch, 17GS, it is in ovidonco, that tho portion near tLc 
parsonago houso was sometimes callccl the land "near, ad
joining the ministerial honso," and is understood to l10 north 
of the cast an<l west road; and "the ministerial lot," 1Yhich 
is not a part of the parcel surveyed hy Ran<lall. The proof 
in the case i,,, that the latter has alm,ys boon treated ::rn par
i:olt property. 

In the year 17DG, the town voted Rev. Pclctiah Chapin, as 
ministerial settlement, in tho town, the uso of a convcnirnt 
d,Yolling-housc, and the use and improvement of the laud 
known by the name of the ministerial lot, and of about six 
acres of tho mooting-house lot, so called, dnring saitl :Mr. 
Clrnpin's ministry in said town. It docs not appear that 1\Ir. 
Chapin accepted tho inYitation, for in 1797, at a legal meet
ing of the inhabitants of Boothbay, holden on N ovomber 20, 
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it was votou, the Rov. J olm Sawyer as mi11istorial sottlomcnt 
in this town, a dwelling-house, known by tho name of tho 
ministerial house, and tho improvements of all tho land knmYn 
by the name of tho ministerial lot, and also about six acres 
of the m0oting-house lot, RO called, during the timo the sai(1 
Rev. John Sawyer slrnll continue in the work of the ministry 
in s~tic1 town. 

After tho yoar 1809, when tll8 Baptist society was inc:or
pornted, tho town continued to p::tss votes a;; such for sev
eral years, touching the settlmnont and support of ministcr:s, 
the repair of the mooting-house, gravo,yarcl fonco, &c. This 
m:1y have been from an orronoous opinion of thoir rights aml 
duties. But from tho year 1816, it appears that such mat
tors woro transaetod by tho parish, and that records of their 
doings were kept distinct from those of tho town. 

In tho year 18-!7, a tow.n-houso was erected upon tho com
mons, south of tho east and west road, at the exponso of tho 
whole town, under a corporate vote, arnl tho samo has been 
occupied as a town-house to tho present timo. 

Tho defendants justify tho acts complained of under an 
authority of the town of Boothbay; and it is admitted by tho 
plaintiffs that if the town had the powor to grant the license 
alleged, tho acts wore not illegal as against them. 

·while the town of Boothbay constitutocl but ono pari,,h, 
it administered its municip:tl anu parochial concerns under 
one organization, and sometimes the same votes cmbracccl 
matters pertaining to both; for example, to repair tho meet
ing-house, and to do other things clearly of a municipal char
acter. And during this entire period, it does not appmu 
that the town evor lnd any meeting, or passecl any vote, as 
a parish eo nornene. It was competent for the inhabitants 
to transact their business as town and parish in this united 
modo, and it is not contended by either party, that any ad
verse m~joyment by ono corporation could ripen into any 
rights against tho othor. While acting in this double capac
ity, the town could appropriate by voto any of its property 
to objects of a parochial or municipal characte:r, and at pleas-
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urc withdraw or modify that appropriation. When tho two 
corporations were disunited, their respective rights could 
not be changed by one alone. In the language of the court, 
in Lahin v. Ames, 10 Cush., 198, "an appropriation to a mu
nicipal or parochial use during the union, would determine 
whether it was town or parochial property, at the time of 
the formation of a new parish, and tho consequent separation 
of the town and the original parish into two distinct corpo
rations. Such appropriation, when distinctly made, would 
be equivalent to a grant of the property to a specific use. 
It might be made as it usually was in such cases, by a vote 
of tho united corporations, which, if in force at tho time of 
the separation, would be decisive of the title to the property 
so appropriated, or it might be shown by the erection of 
structures of a permanent character made during the union, 
and so long continued, as to indicate clearly the dedication 
of the land to some particular purpose. If, for instance, a 
town-house or school-house were thus built, it would be an 
appropriation of tho land on which they stood with that 
which was appurtenant and necessary for its enjoyment, to 
the town; but the erection of a meeting-house, a vestry or 
horse sheds near the meeting-house, would be an appropria
tion of the land, &c., to purposes exclusively parochial." 

In this case no appropriation of tho land embracing the 
locus in quo was made by the town for the use of the min
istry generally; nor had the land been purchased by the 
town for its use, as a perpetual parsonage ; and hence it 
does not fall within the provisions of the provincial statute 
of 28 Geo., 2, and the statutes of Massachusetts Bay of 1786, 
chap. 51, which was an enactment thereof, on which rest the 
right of ministers to hold parsonage lands in succession, as 
sole corporations ; and whose rights and remedies are clearly 
defined by the common law, they standing on the same foun
dation, as to their parsonages, with all other sole corpora
tions, holding lands in succession at common law. Ministers 
hold parsonage lands in fee simple in right of their parishes 
or churches. On their resignation or death the fee is in 
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abeyance till there be successors, the parishes or churches, 
during the vacancy, having the custody, and are entitled to 
the profits of the parsonage. Weston v. Hunt, 2 Mass., 500; 
First Parish in Brunswick v. Dunning, 7 Mass., 445 ; Brown v. 
Porter, 10 Mass., 93. But this case, in relation to the ques
tion whether the fee of the land in controversy is not in the 
minister, to hold in succession, bears a resemblance to that 
of Emerson v. Wyley, 10 Pick, 319. The right of the min
ister to hold as a sole corporation was denied in that case. 

The town of Boothbay at no time set apart the land, on 
which the Baptist meeting-house stands, to the use of the 
ministry, in the true sense of the statute of 1786, chap. 51, 
but allowed Mr. Sawyer to occupy it during his ministry in 
the town, clearly retaining the power to make any other ap
propriation, after the contract with him personally should be 
fulfilled. 

It does not appear in the case that Mr. Murray was settled 
as the minister in Boothbay, or that he became entitled to the 
land, in fee or otherwise, surveyed by Mr. Boyd. Neither 
of the parties before us make any claim under an appropria
tion to him. Certain appropriations made of parts of the lot 
surveyed by Randall were for uses not of a parochial char
acter; such as the grave-yard, notwithstanding the parish, 
after the year 1809, treated it, by certain votes, as being 
under their supervision; the sites for pounds were set apart 
for a use clearly municipal. The right of the militia of the 
town to use portions of the lot for a training field was con
ferred by the town in its municipal capacity. But the ereo
tion of a meeting-house, and keeping it in repair, the build
ing of the parsonage house, and the permission given to cer
tain persons to erect horse-sheds, were acts of a parochial 
nature. But after taking from the lot the land of these sev
eral appropriations, including all which was necessary for 
the use of the same as incident thereto, a large portion of 
the entire lot still remained. This could be used for other 
objects and not interfere in any manner with the use of the 
parts so designated. 

26 
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This case is not analagous to one where the town and par
ish in their united capacity purchase land on which to build 
a meeting-house, and the land so purchased is greater in 
extent than is necessary, or is actually used in connection 
with the building. In the latter, by the very terms used, 
the whole lot is parish property, and not de:igned for a dif. 
ferent object. It will so continue till the town in the same 
capacity change the intention :first entertained'. First Parish 
in Medford v. Medford, 21 Pick., 199. In the case under 
consideration, when the lot was surveyed by Randall for the 
town of Boothbay, the meeting-house and parsonage-house 
were standing thereon, and the grave-yard had long been 
used for purposes of sepulture. Nothing in the case indi
cates that there was not a sufficiency of land connected with 
all these for the convenient use thereof. These were all sep
arated from the residue of the lot by a road, and the south
ern portion is not satisfactorily shown to have been at that 
time designed for parochial use. It is true that the survey
ors' certificate states the whole lot conveyed " is called the 
meeting-house or common lot." This may have been de
signed as merely indicative of its location, in reference to 
the meeting-house, which stood upon it. It is certainly in
sufficient proof, without other facts, that it was set apart for 
parish use exclusively. The pound was upon this portion 
of the lot, and was allowed to continue thereon, by vote of 
the town, after Randall's survey. Parts were used as a mil
itary parade afterwards, as before, without any interference 
on the part of the town, showing that there was no express 
design to change the previous appropriation. 

It having been settled by the application of common law 
principles, as well as by a proper construction of the statute 
of 1786, chap. 10, sec. 4, in the case of Brown v. Porter, 
already cited, that the estate in lands, appropriated to the 
benefit of a parish or religious society, remains with the res
idue of the parish, it is certainly implied that without that 
appropriation the estate is held by the town, after the sepa
ration. Indeed this proposition, thus implied, is so obv:-
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ously true of itself, that it seems to need no argument in its 
support. If a town, being also a parish, becomes the owner 
of a parcel of real estate, without anything to indicate its 
present or future use, before a separation of the two corpo
rations, by the formation of a parish therein, upon the hap
pening of that event, it cannot be doubted that the town, 
and not the residue of the parish, will continue to hold. the 
title. 

We now come to the votes upon which the plaintiffs rely, 
to show that upon the separation of the town and parish, on 
February 23, 1809, the land embracing the locus in quo, was 
appropriated to a parochial object. It not appearing that 
Mr. Chapin was ever settled in the town of Boothbay, the 
only vote deemed important upon this point, is that which 
was passed prior to the settlement of Mr. Sawyer. He com
menced preaching there in October, 1797, and went to New• 
Hampshire, and remained a short time, and returned in 
March, 1798; and it appears that he then entered upon his. 
professional duties, and continued to exercise them in con
nection with the people of his charge in Boothbay for about 
eight years. The case furnishes no evidence that any other 
succeeded him, till after the separation of the town and par
ish. But it does appear that I. P. Fisher came to Boothbay 
in the year 1808, and was installed in June, 1809, over the. 
people of the first parish in Boothbay. In May of that year, 
the town voted his salary and the use of certain lands. The 
vote passed by the town, after the separation, in relation to 
the settlement of the minister, are not deemed important to 
the questions in controversy. 

The relation between Mr. Sawyer and his people terminated 
several years before the town and parish became different and 
distinct corporations. At the time of the dissolution of this 
relation, the vote of 1797, giving him the use of " six acres 
of the meeting-house lot, so called," during the time ha 
should " continue in the work of the ministry of said town," 
had fully discharged its office, and could have afterwards of 
itself no greater effect than such a vote for a single year 
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would have. This vote was not in force at the time the 
town and parish were disunited. 1'his appropriation by 
the town had ceased, and the condition of the land in respect 
to its use, as it was, immediately before the vote, was restor
ed. If, at the time of the separation, Mr. Sawyer had been 
in the active discharge of his contract under the vote, this 
would be decisive, that the land was appropriated to parish 
uses, and the title afterwards would be fixed in the plain
tiffs beyond the power of revocation by the town. But tho 
fact that it was voted to the minister in part payment of his 
salary so long as he continued in the work of his profession 
in Boothbay, could not impress upon it a parochial character 
after he ceased to perform that work entirely, when the con
nection between town and parish continued. 

Do the facts in the case show that the plaintiffs have ob
tained a title to the land, on which they allege the trespass to 
have been committed, by a disseizin of the town, continued 
without being purged, for the term of twenty years prior to 
the commencement of this suit? 

Upon a careful examination of the records introduced, 
bearing upon this point, and of all the evidence reported in 
the case, it is not proved that the plaintiffs have had such an 
open, notorious, adverse, and exclusive possession of the land 
in controversy, as would constitute a title by disseizin. And 
the title having been originally in the town of Boothbay, and 
this title having so continued, till the institution of this suit, 
the defendants were justified in the acts, under its license to 
perform them. 

Plaintfffs nonsuit. 
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GEORGE w. GLEASON versns ROBERT w ALSH AND ALS. 

·where parties have not entered into any express and specific contract, a pre
sumption arises that they intended to contract according to the general 
usage, practice and understanding in relation to the subject matter. 

A usage may be general and still confined to a particular city, town or 
village. 

1Vhen men are hired and no special agreement made as to the time they are 
to work, evidence of what usage in that particular employment is, as to 
time, is proper for the consideration of the jury. 

This is an action of assumpsit for one month and sixteen 
days' labor. 

It appeared that the defendants hired the plaintiff at 
Thomaston to work for them in Virginia in the lumber busi
ness and paid him twenty dollars to get out with, but no 
specific time for which he should labor was named in the 
agreement. Tho plaintiff had been employed in the same 
business before, and there was evidence tending to show 
that he had committed an offence against the laws of Vir
ginia, and left on that account the service of the defendants 
at this time, and from no ill-treatment, fault or consent of 
theirs. 

The defendants offered evidence tending to show that the 
usage at Thomaston required men employed in tho Virginia 
lumber business to stay and work during the timber cutting 
season, usually about six months, and contended that the 
plaintiff was bound by that usage as by a special contract for 
that time. 

MAY, J., presiding, excluded certain questions and an
swers contaieed in depositions, and instructed the jury, 
if there was an agreement between plaintiff and defend
ants that he should work during the season, he was bound 
to remain and work through the season unless he had some 
reasonable or justifiable excuse for leaving, or unless the 
defendant in some way waived the performance of the con-



398 MIDDLE DISTRICT. 

Gleason v. Walsh and als. 

tract, and if he left without any such excuse or waiver he 
could not recover ; but if there was no such special contract 

· or agreement on his part to stay and work during the season, 
'understood and assented to by the parties, he might be en
titled to recover a reasonable compensation for his labor, 
taking into consideration all the circumstances of the case, 
and that the burden of proof to show such contract was on 
the defendants who set it up; that if plaintiff, from what 
was said and done by the defendant, Moody, rightfully under
stood wlien he left, that lie had JJfoody's authority for leaving, 
and that he was to be paid for what work he had done, he 
may recover even if he did (tgree to stay the season, and 
whether he did rightfully so 'understand or not, was a ques-

• tion for the jury to determine from what took place between 
him and the defendant, Moody, and from the other facts in 
the case. 

The verdict was for the plaintiff . 

.A. P. Gould, counsel for defendant. 
Peter Thacher, counsel for plaintiff. 

CUTTING, J. The plaintiff states, that at the time he en
gaged to go to Virginia to labor, " there was nothing said 
about the wages, nor whether he should work one month, 
one day or one year," and on cross examination that "it has 
been the usage in that business for the employer to pay the 
expenses of men out, and that Walsh paid him twenty dollars 
to get out with," that he went to Virginia and worked one 
month and sixteen days, and. then quit. It was contended in 
defence that the plaintiff agreed to work during the season 
for getting out ship timber, and without justifiable cause 
violated his contract and consequently forfeited his wages, 
and the principal question raised at the trial was as to the 
terms of the agreement. The defendants offered evidence 
tending to show a general usage at that time existing in 
Thomaston, the place of the negotiation, which required 
men, who hired out under such circumstances, to remain dur
ing the lumber season ; but the testimony was excluded. 
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There would seem from the plaintiff's own statement to 
be some inconsistency in the defendant's advancing him the 
expenses of the journey according to the usage in such 
cases, (as he admits,) if he was at liberty to return the 
next day after his arrival at the place of destination, and 
that something more must be implied than was expressed 
verbally to complete the contract so as to render a mutuality 
of benefits; and the proof of the usage was only wanting to 
perfect the intention of the parties. 

Eminent jurists have regretted the necessity of resorting 
to usage in the construction of contracts, and have been 
more or less liberal in restricting or extending such as a 
rule of law. Many learned and elaborate decisions have 
been pronounced embracing that subject, to which it is only 
necessary to refer, without a useless repetition of the prin
ciples therein so ably discussed, and the almost unanimous 
conclusion arrived at, which is expressed by Starkie:
" Where parties have not entered into any express and spe
cific contract, a presumption nevertheless arises that they 
meant to contract and to deal according to the general 
usage, practice and understanding, if any such exists, in 
relation to the subject matter." .A.nd he further remarks, 
that such usage may have been recent and "existed but for 
a year." 2 Stark. Ev., 453. 

The authorities are abundant that a usage may be general 
and still confined to a particular city, district, town or vil
lage. Van Ness v. Packard, 2 Peters, 148; Clark v. Baker, 
11 Met., 188 ; Williams v. Gilman, 3 Maine R., 276; Emmons 
v. Lord, 18 Maine R., 351 ; Perkins v. Jordan, 35 Maine R., 
23; Thompson v. Hamilton, 12 Pick, 426. .A.nd as to the 
law relating to usage, 1 Smith's Lead. Ca., (ed. of 1844,) 
414, where the authorities are collected. In this case, how
ever, most of the evidence offered was properly ruled to be 
inadmissible, since it could only tend to prove a particular 
usage as to the mode of making special contracts ; and we 
presume that the judge, who presided at the trial, only in
tended to exclude testimony of that charatcr ; but certain 
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other questions were asked and answers given, (which prob
ably escaped his particular attention,) embraced in that por
tion of the evidence offered and rejected, which had relation 
to the period of time persons employed to labor were ex
pected to remain at work in Virginia, where no special 
agreement as to time was made by the parties. 

Some of the evidence, therefore, which was excluded, was 
admissible to go to the jury, and in the language of Judge 
Story, in Van Ness v. Packard," whether it was such as 
ought to have satisfied their minds on the matter of fact was 
solely for their consideration." 

Although it may not be necessary to refer to the motion, 
inasmuch as a new trial must be granted, yet we think tho 
evidence, as reported, has a strong tendency to show a 
special contract to labor during the season, which was not 
performed by tho plaintiff solely throug·h fear of the local 
criminal law, and not by consent of the defendants. And if 
under all these circumstances the plaintiff should think 
proper to present his claim again to the consideration of the 
jury, probably the charge wiU be more definite, and on that 
account less objectionable to the defendant's counsel. 

Verdict set aside, and a new trial granted. 



LINCOLN, 1857. 401 

Cole v. Butler. 

J oHN P. COLE versus OLIVER R. BUTLER. 

Although the service of a writ may not conform to the requirements of the 
statute, the judgment based thereon is to be deemed valid and binding 
upon all parties and privies thereto until reversed. 

A corporation creditor who first moves in conformity to law, acquires a 
priority of right to recover against a stockholder, under the provisions 
of the R. S. of 1841, chap. 76, secs. 18, lO, and 20, with which no other 
creditor subsequently moving, can rightly interfere. 

Nor can the rights of the first be affected, although the second may, by 
pursuing the shorter remedy, first obtain satisfaction of his judgment. 

Any payment made to such subsequently moving creditor by such stock
holder must be regarded as a payment in his own wrong. 

The stockholder is liable only for the amount of his stock ; and interest is 
not to be allowed thereon. 

The parties submit this case to the court upon the follow
ing statement of facts : 

The Georges Canal Company was duly incorporated in 
1846, and is still existing as a corporation under the laws of 
this state, and its stockholders subject to the liabilities of 
chap. 76, R. S. The defendant owns two shares of stock in 
said corporation, of fifty dollars each, and has owned the 
same ever since its organization, which was in 1846. 

The plaintiff was a creditor of the corporation, and brought 
his action against the same, and recovered his judgment for 
the sum of $150, and execution duly issued thereon, on the 
same day said execution was put into the hands of a deputy 
sheriff for Lincoln county, who on that day returned there
on, that having made diligent search for corporate property 
and estate of the Georges Canal Company, he was unable to 
find any. On the 4th day of the same month, said execution 
was put into the hands of a deputy sheriff for Waldo county, 
who made the same return thereon. On the 5th day of May, 
A. D. 1851, said officer still holding the execution, as deputy 
sheriff for Waldo county, for collection, made a demand upon 
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the defendant, who then resided in Waldo county, in due 
form. 

At the October term of the Supreme Judicial Court, Waldo 
county, A. D., 1852, one Paul Metcalf and James L. Moody 
severally recovered judgments against said Georges Canal 
Company, for more than one hundred dollars, and sued out 
their executions thereon, and delivered them to a deputy 
sheriff for said county of Waldo for service, who collected 
one hundred dollars of the same of said Butler, as stock
holder of said Georges Canal Company . 

.A.. P. Gould, counsel for the plaintiff. 

Peter Thacher, and Hanley & Crosby, counsel for the de
fendant. 

MAY, J. The liability of the defendant in this action un
der the provisions of the R. S. of 1841, chap. 76, sects. 18, 
19, 20, in force when the suit was brought, is conceded by 
the learned counsel in defence, unless the facts hereinafter 
stated, upon which he relies, shall lead to a different conclu
sion. The facts relied on, it is contended, furnish two dis
tinct and sufficient grounds of defence. We will look at 
them and their legal effect, not in the order in which they 
have been presented in the argument, but as they occurred 
in point of time. 

It is said then, in the first place, that there was no legal 
service of the plaintiff's writ against the Georges Canal Com
pany, and that, for that reason, the defendant may now avoid 
the effect of the judgment obtained in that suit, so far as re
lates to his liability to pay any part of the execution which 
issued thereon. Upon an examination of that writ, which is 
a part of the case, it does not appear to have been in the 
hands of an officer at all. The only evidence of service con
sists in the following certificate bearing even date with, and 
found upon the back of the writ: "January 25, 1851. Le
gal and due service upon me this day, one of the directors 
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of the within named Georges Canal Company, is hereby ac
knowledged," signed or purporting to have been signed by 
"John Miller." It does not appear whether the action was 
answered to in court, or the judgment rendered upon de
fault. Upon the authority of Came v. Bridgham, 39 Maine 
R., 35, and the cases there cited, we are satisfied that if the 
evidence of service or the service itself is defective, no ad
vantage can be taken of it in this suit. The judgment, not
withstanding the service of the writ may not be in conform
ity with the requirements of the statute, is to be deemed 
valid and binding upon all the parties and privies to it until 
it is reversed. 

The other ground of defence consists in the fact that the 
defendant, after all the preliminary proceedings and contin
gencies necessary to fix his liability to the plaintiff, had 
occurred, has been again called upon by other judgment 
creditors of the corporation in conformity with the statute, 
and that the defendant, to save his property from seizure 
upon their executions or to prevent the institution of new 
suits against him, has paid to such creditors in part satisfac
tion of their judgments, a sum equal to the amount of his 
stock. These subsequently moving creditors do not appear 
to have instituted their suits against the corporation until 
long after the commencement of this suit. 

The general purpose of the particular provisions of the 
statute under consideration, was to give additional security 
to the creditors of the corporations to which they apply, by 
making the stockholders, who were such when the debts 
were contracted, and their property, liable by due proceed
ings, for the payment of such debts in all cases where there 
should be a failure to obtain the amount from corporate 
property. The legislative intention to give to a creditor, 
who should bring his case within the provisions of the stat
ute, security for his debt in either of the modes, at his elec
tion, which the statute provides cannot be doubted; and the 
statute, if susceptible of it, should receive a construction 
which will effectuate this intent. To allow one creditor, 
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after another by a compliance with the statute, had laid the 
foundation of his right to recover of any particular stock
holder to the amount of his stock, to step in, and by electing 
the shorter remedy provided by the statute, thereby to defeat 
a pending action, which the same statute had clearly author
ized, would be inconsistent with the general purpose to give 
security before stated, and not in harmony with the general 
principle running through all our statutes, which is to give 
to the more vigilant party, when moving in conformity to 
the law, the fruit appropriate to his effort. We therefore 
think that a creditor who first moves and proceeds so far as 
to establish his right to seize the property of a stockholder, 
or to bring his suit, obtains a priority of right in the fund 
which the statute has in effect, set apart for the payment of 
his debt. By such proceedings and the institution of a suit 
within the period fixed by the statute, he acquires a right to 
recover against the stockholder to the amount of his stock, 
with which no other creditor subsequently moving, can 
rightfully interfere ; and any payment made to any such sub
sequently moving creditor by such stockholder, must be 
regarded as a payment in his own wrong. 

It is contended that the defendant in this case, is to be 
justified in making a subsequent payment to other creditors 
upon the ground that his property was liable to seizure 
under the 18th and 19th sections of the statute. We are not 
satisfied that any such seizure could be lawfully made. If 
the construction of the statute to which we have arrived is 
correct then no other creditor, after the defendant's liability 
to the plaintiff had become fixed, could rightfully seize the 
defendant's property upon any other execution against the 
corporation, so long as the plaintiff's right to the fund aris
ing out of the defendant's liability continued, and the rights 
of such subsequently moving creditors must be subject 
to those of the plaintiff until his rights are either lost or 
abandoned. In our judgment, therefore, the plaintiff may 
properly have judgment for the amount of the fund which 
the statute impliedly at least, has set apart for the payment 
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of his debt, notwithstanding the subsequent proceedings on 
which the defendant relies. 

This construction is in accordance with the familiar max
im, Nemo debet lis vexari, si constet curiae quod sit pro una 
et eadem causa, which has often been applied to actions upon 
penal statutes in which no priority of right was expressly 
given. In such actions it has been often held that the plain
tiff first moving attaches a right in himself to the penalty 
of which he cannot be deprived by a subsequent suit in the 
name of another informer, though judgment be first recover
ed in the latter suit. Beadleston v. Sprague, 6 Johns., 101 ; 
Pike v. Madbury, 12 N. H., 262. So, too, where a statute 
authorized an action qui tam or an indictment for taking usur
ous interest, it was held that the pendency of an action for 
the same cause, might well be pleaded in abatement of a sub
sequent indictment. Commonwealth v. Churchell, 5 Mass., 
174. 

The rights of these parties being as is conceded unaffected 
by the repeal or modification of the statute on which this 
action was brought, by reason of a saving clause as to actions 
then pending, the plaintiff, by the provisions of section 20, is 
entitled to recover an amount not exceeding the amount of 
the defendant's stock. That amount is one hundred dollars. 
No provision is made for his recovering any more as de ht or 
damages, not even by the addition of interest from the date 
of the writ; but as the prevailing party he will be entitled to 
recover his costs. Gross v. Hill, 36 Maine, 22. 

Defendant to be defaulted. 
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INHABITANTS OF w ARREN versus INHABITANTS OF THOMASTON. 

To establish a residence within the meaning of the statute there must be 
personal presence without any present intention to depart; and to break 
up such residence when once established there must be departure with 
intention to abandon. 

The fact of abandonment depends upon the intention of the pauper when 
he departs; and whether his anticipations of business fail so that he 
returns sooner or later is wholly immaterial. 

The word domicile is synonymous with residence and home, and a different 
meaning is unauthorized. 

To acquire and maintain a residence or home it is not necessary that a per
son be at all times personally present in such place or have a particular 
house to which he may resort as matter of right. 

This action is assumpsit for the support of a pauper, and 
comes before the full court upon exceptions to the rulings 
of MAY, J., and on motion. The exceptions only are consid
ered in the opinion of the court. The action was brought 
March 29, 1855', and the question is whether the pauper 
gained a settlement in the defendant town by a continued 
residence of five years. It was admitted that he had re
ceived no supplies as a pauper from any town other than 
those sued for in this action. 

The verdict being for the plaintiffs the defendants ex
cepted to the instructions of the presiding judge. 

It appeared from the evidence that the pauper first went 
to Thomaston in the spring of 1838 and worked six months 
for Jeremiah Gilman, when he left for Massachusetts and 
staid a short time, worked for Gilman again six months in 
the summer of the ten following years, except 1841, and in 
the winter of 1847-'8 and 1848-'9, when he worked for his 
board. He was in different towns during the winter seasons, 
but it did not appear that he had any fixed place of resi
dence or engaged in any permanent business during the win
ter months. 

The pauper testified that he always intended to return to 
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Thomaston when he left at the end of his summers' engage
ments; and several witnesses testified to declarations when 
in the act of leaving Gilman's; that he did not intend to 
return there or to any other place in Thomaston. 

The judge instructed the jury, among other appropriate 
instructions, to which no exception is taken, that persons 
who are unstable or :restless in their character, and some
what migratory in their habits, may and do acquire a domicile 
wherever they establish themselves for the time being with 
an intention to remain until inducement may arise to remove. 
Such persons, if so established in a place and removing there 
without any intention of returning to the place from whence 
they came or of removing to any other place will have a 
domicile in the place where they are so established. 

If the jury are satisfied that the pauper acquired such a 
domicile in Thomaston it will continue until it is abandoned 
or lost, and it will not be abandoned or lost by merely form
ing an intention to remove to some other place unless such 
intention is actually carried into effect. Nor will it be aban
doned or lost by occasional absences for mere temporary 
purposes. 

If the pauper left his domicile at Gilman's in the fall with 
an intention of returning to live there again in the following 
spring, such leaving of his domicile is not an abandonment of 
it; it will be regarded by law as continuing during his 
absence, although he might not have had an actual home, by 
consent or contract, or any right to reside in any particular 
family in the town where his domicile was during such resi
dence, and if under such circumstances he did return in 
the spring to his place of domicile in accordance with his 
intention and expectation when he left, his domicile will have 
continued during his absence, and the time he was thus 
absent may be computed by the jury as a part of the five 
years in the same manner as if he had not left. 

If the pauper left with an intention not to return again 
under any circumstances, and so at the time he left had an 
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intention to abandon his domicile in Thomaston, if he had any 
there, and did so abandon it, such abandonment will interrupt 
the running of the five years, even though he had no design 
to establish himself elsewhere. But if when he left he liad 
an expectation or intention of remcdning s01newhere else in 
case he could find some other place to suit him, ( or in pursu
ance qf some previous arrangement,) ancl failing to find any 
such place, ( or being unable to complete his expected arrange
ment, did soon afterwards return, then his domicile might not 
be interrupted thereby,) and if from all the facts in the case 
the jury are satisfied that when he left he intended to return 
if he failed in the object for which he left, then his domicile 
may be regarded as being in 'rhomaston during such ab
sence. 

The court was requested to instruct the jury, that, 
1. In ol'der to commence such a residence as the statute 

contemplates, the pauper must have gone to Thomaston with 
the intention of making that town his residence permanently, 
or for an indefinite period of time. And that if his purpose 
was simply to remain six months, and he had no fixed purpose 
or arrangement to remain after the six months expired, his 
continuance at that place during those six months was not a 
"residence" within the meaning of the statute. 

2. That if he did go to Thomaston more than five success
ive summers, and at the close of each, he intended to return 
there the next spring, and work the next summer for a defi
nite period, and he did in fact engage to work, and work six 
months or any other definite period each year, such acts 
would not constitute a "residence " for five years within the 
meaning of the statute. 

3. That whether the pauper had a residence in this state 
or not, (if he had none in Thomaston,) if he only went to 
Thomaston with the purpose of staying a definite time, six 
months or any other fixed period, a stay there during such 
time is not " residence " within the meaning of the statute. 

4. That he must have had such a residence in Thomaston 
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during all the year five consecutive years to entitle the plain
tiffs to prevail, and if his residence did not continue during 
the winter season as well as the summer, they cannot prevail. 

5. That when he went away from Thomaston, even if he 
did intend to return, if that intention was to return for a 
specified term of time only, as for a summer's work, his resi
dence did not continue, even if he can be said to have one 
during· the summer at Thomaston. 
· 6. That if he had no residence anywhere, and went to 
Thomaston simply for the purpose of doing a summer's 
work, and with the intention of remaining a jixed period, and 
did work or stay a fixed period, such a remaining or stay in 
Thomaston was not a residence within the statute. 

7. That ho could have no residence or home at Mr. Gil
man's without Mr. Gilman's consent, and that he had no 
power to continue his home or residence there in the winter 
when he was personally absent, without Mr. Gilman's con
sent. 

8. If it does not appear that the pauper had a design to 
make the town of Thomaston, as such, his domicile, but sim
ply to return to and reside at Mr. Gilman's, and make that 
his home, it must appear that he had a right to return to his, 
Gilman's, house, or else his domicile did 1i,ot continue during 
hi;;; personal absence. 

9. That the right to have and continue his residence at 
Gilman's involves both a voluntary intention on the part of 
Lawrence to go back and reside, and the voluntary consent 
of Gilman that he should do so, and the same rule applies to 
the winter seasons, when he was personally absent. 

The first instruction requested was given. 
The second was given with this qualification, (" Providing 

_ that if when he left Gilnian's he did intend to go back to some 
other place where he had a domicile;") the jury were further 
instructed that if he had no other place to return to, but 
was at Gilman's without intention of returning when he had 
finished his summer's work, then they might find his domicile 

27 
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in Thomaston if they were satisfied the evidence warranted 
it upon the instructions given. 

The third requested instruction was given, but the jury 
in determining the question of domicile were left, so far as 
this request is concerned, to the general instructions in con
nection with this instruction, given as requested. 

The fourth request was refused. The judge said he must 
have a domicile, but need not reside there in person, but 
must intend to return while away; he must have a domicile, 
but need not have a home there. 

The fifth request was given with the further instruction, 
that if he had a domicile in Thomaston, and an intention when 
he left to return the next season, and did return, and had no 
residence or home elsewhere to go to, his domicile thereby 
would continue. 

The sixth request was refused with the instruction to the 
jury that they would judge from the evidence whether he 
intended to remain there or not after such period had ex
pired, that the fact of his hiring for six months was evidence 
which they would consider in connection with the fact that 
he intended to return when he left, and did return, if they 
should find such to be the facts from the evidence in deter
mining whether he had a domicile in Thomaston or not, and 
whether it continued during his absence or not. • 

The seventh request was given, and the court instructed 
the jury that the pauper might have a domicile in a town in 
which he had no right to return to any particular place or 
family, even though he may have intended to return to a 
particular place or family in that town, when he had no pre
vious consent so to return to such family, and that he may 
have a domicile in a town without a right to a home in any 
particular family. 

The eighth request was given with the further instruction: 
but if satisfied when he left that he intended to return to 
Gilman's and work in the spring, and he did in fact so 
return, his domicile in Thomaston, if he had any, may be 
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regarded as continuing in Thom~ston, notwithstanding noth
ing was said to or by Mr. Gilman about his right to return 
and make his house his home, if they were satisfied such 
were the facts. His domicile in a town would depend upon 
his own intention and not upon Mr. Gilman's. 

The ninth was given, with the instruction that the pau
per's domicile in the town of Thomaston, if he had any, might 
continue without Gilman being willing to have him reside at 
his house, even though he might intend to return to Gil. 
man's. He might under such circumstances have a domicile 
in the town, without a rig;ht to return to, or reside at, Gil
man's house. 

The jury were further instructed in reference to the case, 
that the pauper's domicile depended on his residence and 
intention, and not necessarily upon any single fact in the 
case, and they would determine from all the facts in the case 
whether the pauper had a domicile in Thomaston for five suc
cessive years without receiving, directly or indirectly, any 
support or supplies as a pauper before the furnishing of the 
supplies sued for in this writ, and if he had such domicile the 
plaintiffs would be entitled to recover. 

A.. P. Gould, counsel for the defendants, submitted an able, 
argument in support of tho exceptions, contending that the 
pauper, in order to have a residence in Thomaston, within 
tho meaning of the statute, must have gone there with the 
intention of remaining an indefinite period of time, and in 
order to gain a settlement must have continued the,t resi
dence five years. This he never did. He always went there 
to work for a definite, fixed period, and so continued during 
the whole time. 

The first request is said to have been given, but it is so 
qualified, restricted, and contradicted in the other instruc
tions, as to destroy its force and effect upon the minds of 
the jury. 

There is but one mode in which the plaintiffs undertake to 
prove the settlement of the pauper in Thomaston, i.e., 1:Jy 
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showing that ho resided them five years, the sixth mode, 
under our present statute. 

Several terms have been employed by the courts in their 
discussion of the pauper laws. Residence, dwelling-place, 
and home, have been used as synonymous terms. A.nd some
times the term do1nicile is used as meaning the same thiHg, 
but not with entire accuracy, and its use perhaps tends to 
mislead. One may have a home or residence where he has 
no settlement; and so he may lmvo a settlement where he 
has no home or residence, as in case of a derivative settle
ment. But when it is sought to prove that a pauper h::rn 
acquired a settlement in a particular place, by five years' res.
idence, it must appear that his residence was of such a char
acter as to constitute that place his home during all that pe
riod, the word "reside" in our statute, is used in the same 
sense as the word "dwell, and has his lwme ,: in Stat., 1821, 
chap. 122, sec. 2. 

By this term the legislature meant to designate some per
manent abode, or rm,idcnce, with an intention to remain. 
Turner v. Buckfield, 3 Maine R., 229, 231; Jefforson v. 
·washington, 19 Maine R., 293, 301. In the last case the 
court held that the terms residence, dwelling1Jlace and home, 
have a more "precise and local application," when spoken of 
" as being requisite to establish the settlement of paupers," 
than the word .domidle. But the latter term is in very com
mon use in connection with the pauper laws; and when so 
used i.s to be understood in the sense of residence, or home, 
and not in tho technical sense, as in cases arising under 
international law, and kindred cases. 

The second request should have been given without quali
fication. This is the substance of it: "If the pauper went 
to Thomaston for the sole purpose of remaining a definite 
period, and did in fact work six months each year for five 
years, such acts would not constitute a five years' residence, 
so as to create a settlement there. Even though at the end of 
each summer's work, when he left Thomaston, he intended to 
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return there the next year, and work another fixed period." 
There can be no doubt about the accuracy of this proposition. 

~- It cannot be pretended that going to Thomaston with such 
intentions, and continuing there six months, with such inten
tions, was a removal to that place "with a design of making 
it his home for an indefinite period of time;" or of making it 
" a permanent place of abode," which numerous cases show 
is necessary. But it was not given except ·with the qualifi
cation " if when he left Oilman's, he did not intend to go 
back to some other place, where he had a domicile. It was 
entirely immaterir,J where the pauper intended to go, if when 
he left, he did not design to return to Thomaston, to remain 
for an indefinite period. It is indeed, of no consequence, 
whether he had any home, in this state, or if having one, 
whether he intended to visit it, or to wander about. '\Ve are 
examining his residence in Thomaston, to s'ee whether it was 
of such a character as to create a settlement for him there, 
and this can in no respect depend upon the question whether 
he had a settlement, home, domicile or residence any where 
else. See Jefferson v. Washington, 19 Maine R., 293, 302; 
Phillips v. Kingfield, 19 Maine R., 37 5, 381. 

The jury were further instructed in reply to the same 
request, that if the pauper had no other place to return to, 
but was at Oilman's without the intention of returning, (to 
some domicile,) then they might consider his domicile as 
established at Thomaston. Thus making his domicile or 
home, in Thomaston, depend, not upon his being there with 
the intention of remaining permanently, but upon the fact of 
his having a domicile somewhere else to which he intended to 
return, when he had done work in Thomaston; that is, he 
could have a domicile or statute n~idence in Thomaston, 
without the animo manendi. 

If that be so, that place where a vagrant, having no home, 
stops over night, is his home, and he resides there, within 
the meaning of the statute. 

'l'he third request is said to have been given, "but the jury 



414 i\IIDDLE DISTRICT. 

Inhabitants of l'forren v. Inhabitants of Thomaston. 

were loft so far as this request is concerned, to the general 
instructions," which are entirely inconsistent with the law 
of the request. So that it in effect was refused. What he 
had just said to them, in reply to the second request, was an 
improper restriction upon it, and was contradictory to it. 

Subsequent instructions wore also inconsistent with it, as 
we shall see. 

The fourth request was refused. It should most clearly 
have been given. 'L'he request was that he must have had 
such a residence during all the year," &c. 1 i. e., such a resi
dence as had been spoken of in the previous requests: "res
idence within the meaning of the statute," as stated in the 
previous request-home, place of abode, animo manendi. 

He says, "he must have a domicile, but need not reside 
there," &c.; "he must have a domicile, but need not have a 
lwme there." He does not explain to the jury what moaning 
he attaches to the word domicile, or how it differs from 
home or residence. If ho used it in a different sense from 
those two words, then ho was in error; for it is only in tho 
sense of those words that it is proper to use it, in a pauper 
case. 

In Jefferson v. ·washington, 19 :Maine R., 381, the court 
say, "It is .expressly deciclod that the words dwelling-place, 
and home, mean some permanent abode or residence, with 
tho intention to remain," and on the same page they say, 
"Somo confusion may have arisen from having seemingly 
confounded dwelling-place and home with domicile, in inter
national law." In Phillips v. Kingfield, 19 l\faine R., 381, 
residence and home are used as synonymous. 

In Kennebunkport v. Buxton, 2G Maine R., 61, 67, and 68, 
in commenting upon the sixth and seventh modes of obtain
ing a settlement under our statute, the court say," It is man
ifest that being "resident," and "having his home" as men
tioned in the seventh mode of gaining a settloment, mean the 
same thing." "And where residence is mentioned in tho 
preceding mode of gaining a settlement, (i. e., the sixth,) it 
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was intended to have the same force as dwelling and having 
his home." 

So again in Brewer v. Linn~us, 36 Maine R., 228, 230, it 
is said "the residence required by the statute means the 
same thing as having hi! home there." 

The fifth request should have been given without the qual
ification. The quali:5.cation involves the same error as the 
answer to the second. The instruction taken with the re
quest, amounts to this, that, if when the pauper left Thomas
ton, "he intended to return for a specified time only, his 
domicile would thereby be continued while he was away 
from Thomaston, if he had no residence or home elsewhere 
to go to." The comments upon tho second request are 
equally applicable hero. 

The reply to the fifth request, made the sixth request nec
essary. This was refused, and the refusal presents distinctly 
the error. 

W o have then, in this refusal, the distinct denial of the 
proposition, that if the pauper had no residence anywhere, i. 
e., if he was a vagrant, and wont to Thomaston simply for 
the purpose of doing a summer's work, and with the inten
tion of remaining· a fixed period, and did work or stay a fixed 
period, such remaining or stay in Thomaston did not consti
tute a residence within the statute. 

It has been held in this state, that a man may abandon his 
home, and therenpon cease to have any home." Exeter v. 
Brighton, 15 Maine R., 58. (See further 19 Maine R., 302.) 

To allege that a person, thus without a home, would 
acqnire one, and become a resident in the sense of the stat
ute, by engaging to worlc at a place for six months, without 
intending to remain longer than that, at such place, is taking 
ground that is not tenable. 

In all tho cases in the reports, where the residence, which, 
when continued five years, constitutes settlement, is spoken 
of, it is spoken of as residence animo manendi, and this not 
temporarily, but permanently or indefinitely. 

Second. The 7th, 8th and 9th requests present another 
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difficulty in the way of the pauper's gaining a settlement in 
Thomaston. 

It is clearly laid down in Corinth v. Lincoln, 34 )faine R., 
311, that in order to havo a residoncq or 7-tome in a particular 
family, a person must lrnve such family's consent. It is true 
that a person may have a home in a certain town without 
having a 1-touse there, or a place of fixed abode. But this can 
only be the case where the paupor intends to mako tho 
town, as sucli, his homo. 

The seventli request is said to have boon given; but it is 
immediately contradicted by what follows. The jury are 
told that "the pauper might have a domicile in a town in 
which he had no right to return to any particular place, or 
family in that town, even though ho may havo intended to 
return to a particular place or family in that town, when ho 
had no previous consent so to return to such family. 

Thereupon tho eighth request was made, distinctly pre
senting the difficulty in tho caso, arising upon the evidence. 
"If it does not appear _that tho pauper designed to make the 
town of Thomaston as such his domicile, ( using that term at 
tho request of tho judg·e,) but simply to return to, and reside 
at Mr. Gilman's, and make that his homo, it must appear that 
he had a right to his, Mr. Gilman's house, or else his domi
cile did not continue during his personal absence." 

This request appears to have been given also, and to have 
been contradicted in tho qualification. The judge tolls tho 
jury, "But if satisfied when ho left, that ho intended to 
return to Gilman's, and work in the spring, his domicile in 
Thomaston may be regarded as continuing, notwithstanding 
nothing was said to or by Mr. Gilman about his right to 
return and make his house his homo." His domicile in town 
would depend upon lii1:, own intention, and not upon Mr. Gil
man's." It is to be remembered that this was in answer to 
the distinct presentation of the difficulty arising upon the 
fact that the pauper had no intention to return to tho town, 
as such. 

The ninth request is in tho very language of the court in 
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Corinth v. Lincoln, referring back to the state of facts pre~ 
sented in the eighth, thus connecting them together. 

If Corinth v. Lincoln is law, then this is not. 
In the case of Wiscasset v. Boothbay, 3 Maine R., 354, 

tho judge instructed the jury that "the pauper being of ago 
and emancipated by his father, the question whether the 
house of the latter was to be considered the pauper's homo, 
would depend upon the will of the father, who might refuse 
to grant him this privilege." And this ruling seems to have 
been sustained by tho full court. 

llf. H. Smith, counsel for plaintiff. 

RICE, J. The case comes up on motion and exceptions. 
The motion is based upon several specifications, which may, 
however, be reduced to two general propositions. First, 
that the verdict is against the evidence in the case. Second, 
that it is against faw. The first proposition may properly 
be discussed under tho motion ; the second under the excep
tions. 

The question at issue was the legal settlement of a pauper 
by the name of Lawrence. It appears from the case that 
the original derivative settlement of the pauper was in War
ren. The proposition to be established by the plaintiffs was, 
that he had lost that settlement and gained one in Thomas
ton, in his own right. If such change has been effected it 
was under the sixth mode of R. S., sec. 1, chap. 32, which 
provides, that any person of tho age of twenty-one years, 
who shall hereafter reside in any town within this state, for 
the term of five years together, and shall not, during that 
term, receive, directly nor indirectly, any supplies or support 
as a pauper, from any town, shall thereby gain a settlement 
in such town." 

The rights of the parties, in this case, depend very much 
upon the meaning which is attached to the word "reside," 
as used in the statut~ provision above cited. 

To reside is to dwell permanently, or for a length of time ; 
to have a settled abode for a time. Web. Diet. The wor J 
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residence is synonymous with the words dwelling-place or 
lwme. Drew v. Drew, 37 Maine R., 389. Dwelling-place 
and home mean some permanent abode or residence ·with 
intention to remain. Turner v. Buckfield, 3 l\faine R. 229 ; 
Jefferson v. Whitefield, 19 l\faine R., 293. 

In our pauper law the tenm residence, dwelling-place, 
home, have a differer:.t meaning from the word settlement. 
The place of one's settlement is a place where such person 
has a legal right to support as a pauper. It may be in a 
place other than the one whore such pauper has his dwelling
place, homo, or residence. Thus a person may have a sottle
m:mt in a place whore ho has never had a residence, as by 
derivation. So, too, a person may have a residence or home 
different from their settlement. 

Residence in a given place does not necessarily involve 
continued personal presence in that place. A person may 
be temporarily absent, and remain from ,home, without a 
change ofresidence. Drew v. Drew, 37 Maine R., 389. 

·when, however, a person voluntarily takes up his abode 
in a given place, with intention to remain permanently, or 
for an indefinite period of time; or, to speak more accurately, 
when a person takes up his abod0 in a given place, without 
any present intention to remove therefrom, such place of 
abode becomes his residence or homo, and will continue to 
be his residence or home, notwithstanding temporary per
sonal absencei!, until he shall depart with intention to alrnn
don such home. 

Thus to establish a "residence," within the meaning of 
the statute, there must be personal presence without any 
present intention to depart. And to break up such resi
dence, when once established, there must be departure with 
intention to abandon. 

In the discussions in our books upon the pauper laws the 
term domicile is frequently used. This term is not found in 
the statute, but has been interpolated upon it by the courts. 
Its introduction has, at times, it is feared, tended to confuse 
and mislead, rather than to simplify and aid in the trial of 
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this class of causes. In its ordinary sense, as used by legal 
writers, it has not the same restricted meaning as the words 
residence, dwelling-place, and home have in the statute 
under consideration. Story's Con. Law, 39. See, also, as 
to change of domicile. lb., p. 47, sec. 47. 

The term domicile, therefore, not being used in the statute 
to indicate any particular status of the pauper, as to habita
tion, can only be used properly as strictly synonymous with 
the term residence, dwelling-place or home. In any other 
sense its use would be erroneous and tend to mislead. 
Whether the judge, at the trial, in his frequent use of this 
word, thus limited its signification, is not certain. In pre
senting a cause to a jury it is of great importance that the 
terms used should be distinctly and clearly defined, and that 
the legal propositions involved should be so arranged and 
presented as to be easily understood. Otherwise confusion 
and uncertainty will be likely to follow. 

In his general charge to the jury the judge says: "But if 
when he (the pauper) left he had an expectation or intention 
of removing somewhere else, in case he could find some 
other place to suit him, or in pursuance of some previous 
arrangement, and failing to find such place, or being unable 
to complete his expected arrangement, did soon afterwards 
return, then his domicile might not be interrupted thereby." 
This was evidently based upon the hypothesis that the jury 
should have found that the pauper had before taken up his 
residence in Thomaston. As a distinct legal proposition it 
is incorrect. If Lawrence had made arrangements for busi
ness elsewhere, and when he left Thomaston to engage in 
tlmt businesS'"did so with the intention not to return, such 
departure would be an abandonment of his residence in that 
town, and whether he found his expected business as he had 
anticipated or not would be wholly immaterial. The fact of 
abandonment, or not, depended upon the intention of the 
pauper when he departed. But it may be said, if there is 
any defect in this proposition, it was fully remedied in the 
instructions which immediately follow, wherein the judge 



420 MIDDLE DISTRICT. 

Inhabitants of 'vVarrcn v. Inhabitants of Thomaston. 

says, "Aud if from all the facts in the case, the jury are sat
isfied that when he left he intended to return, if he failed in 
tho object for which he left, then his domicile may be regard
ed as being in Thomaston during such absence." The in
firmity in the instruction, when taken as a whole, is the un
certainty in which the jury were left. Distinct legal propo
sitions arc mmounced by tho court, apparently conflicting, 
and so left as not clearly to indicate to the jury the precise 
rule by which they are to be governed. 

Tho second request was, "That if he did go to Thomaston 
more than five successive summers, and at the close of each, 
he intended to return there the next ,.;pring, and work the 
next summer for a definite period, and ho c1ic1 in fact engage 
to work, and work six months1 or any other definite period 
each year, such acts would not constitute a residence for five 
years, within the meaning; of tho statute." 

This request was given with qualification, "Providing that 
if when he left Gilman's, he did intend to go back to some 
other place whore ho had a domicile." This limitation or 
qualification is clearly impropcw. Tho true question to be 
decided was not whether he intended to return to any par
ticular place when he should leave Gilman's, but whether he 
was at Gilman's for a specific purpose, and for a definite pe
riod of time, intending to leave when that purpose had been 
accomplished and that time had expired. It was entirely 
immaterial whether he intended to return to a place from 
whence he came, or where he had a domicile, or to go to 
some other place in search of a new homo. In further quali
fication of the second request, the jury were also instructed 
11 that if he had no other place to return to, but was at Gil
man's without intention of returning when lie lmd finished 
his summer's work, then they might find his domicile in 
Thomaston, if they were satisfied the evidence warranted it 
upon the instructions given." 

Here again is uncertainty or manifest error. It is not dis
tinctly perceived how he could have intended to return to a 
place, if he had no place to return to. But as already re-
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marked, it is immaterial whether he had or had not a particu
lar place in view to which he intended to return. Did he 
intend to make Gilman's or Thomaston his home'? Was he 
in that town intending to remain an indefinite period of time, 
or rather without any intention to go elsewhere'? If so, then 
he was residing in Thomaston, within the meaning of the 
statute. If not, he was a temporary sojourner, not a resi
dent. The qualification leaves this point in. uncertainty. 

The fourth was refused. It was as follows: "That he 
must have had such a residence in Thomaston during all the 
year, five consecutive years, to entitle the plaintiffs to pre
vail, and if his residence did not continue during the winter 
season as well as the summer, they could not prevail." 

In refusing this request, the judge said, "he must have a 
domicile, but need not reside there in person, but must in
tend to return while he was away; he must have a domicile, 
but need not have a home there." 

Here perplexing uncertainty arises by the introduction of 
the word dmnicile, a word not found in the statute, and ap
parently attaching to it a meaning different from residence 
or home, which are the words of the statute. Thus the stat
ute provides that any person of the age of twenty-one years 
who shall reside in any town in this state, &c., shall gain a 
settlement. The court say ho must have a domicile, but 
need not reside there in person-he must have a domicile, 
but need not have a home there. 

If the judge intended to use the word domicile as synon
ymous with residence and home, the language used is repug
nant and contradictory. If he intended to use the word as 
having a meaning different from residence or home, such use 
would be unauthorized. But if he intended to use the word 
domicile as strictly synonymous with residence or home, and 
only intended to say that to acquire and maintain such a res
idence or. home, it was not necessary that a person should 
be at all times personally present in such place, or should 
have a particular house to which he could resort as matter 
of right, the principle intended to be enunciated would be 
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correct. But the difficulty is, the language 
ed, is not appropriate to convey such idea. 
not have so understood it. 

used as report
The jury could 

There are other objections to the instruction of the court 
in this case, which have been argued at considerable length, 
but being of opinion, for reasons already suggested, that the 
case should be again presented to a jury, it is not deemed 
important to give them further consideration at this time. 
Nor is it necessary to examine the questions raised by the 
motion. 

Exceptions sustained and a new trial granted. 
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COUNTY OF SOMERSET. 

-----0-----

BERN.A.RD KEXNEDY versus MosEs H. PIKE. 

The eertificate of appraisers of property attached on mesne process, upon the 
back of a writ, and adopted by the officer as a part of his return, together 
with the latter, are both competent evidence as to the disposition of the 
property sold. 

This is an action of trespass, brought against the defend
ant as sheriff of this county, for taking and carrying away 
certain personal property. It appeared in evidence that a 
writ, dated 25th October, 1855, in favor of Ebenezer S. Page 
and al., and against Matthew Kennedy and als., was on that 
day delivered to the defendant for service, and the property 
in -controversy was attached by the defendant and the writ 
returned and entered at the December term of this court, 
Somerset county, 1855, and is still pending. The officer's 
returns on that writ were offered and received, in evidence, 
though objected to, on the ground that it is not competent 
for appraisers to certify and make their certificate evidence ; 
and also that the return of the sheriff is not competent evi
dence to show the doings of the appraisers; and also that 
the returns contained recitals of other facts not competent 
for him to return. There was evidence tending to prove 
that the property in controversy belonged to said Matthew 
Kennedy and others, on and prior to the 23d of April, 1855, 
and was on that day conveyed by mortgage bill of sale to 
the plaintiff, Bernard Kennedy, under which he took and 
retained possession; that on that day, and before, said Page 
and al. were, and ever since have been, creditors of said 
Matthew Kennedy and als. There was evidence tending to 
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show that the conveyance of the 23d of April, 1855, was 
fraudulent, and intended by the parties to protect the same 
from attachment. Thereupon by agreement the case was 
withdrawn from the jury, and submitted to tho full court, 
upon the following conditions: 

1. If the said officer's return as to the disposition of all 
the property, or, tho appraisers' return is competent evi
dence, and both returns together show a proper disposition 
of all the property, final judgment is to be rendered for the 
defendant, and no further action is to be brought for the 
cause or any part thereof. 

2. If, in the opinion of the court, the fraudulent vendee of 
property (who has the same in possession) conveyed to pre
vent it from attachment, is not at liberty to contest tho regu
larity of the proceedings of the sheriff, as to his disposition 
of the property aftei; the att::tchment, in such a case as this, 
then the action is to be disposed of as before stated; other
wise the case is to stand for trial. 

John H. Webster, counsel for plaintiff. 

J. S. Abbott and Snell, counsel for dofondant. 

TEXNEY, C. J. A question involved in this case is, 
whether tho officer's return, as to the disposition of the 
property, which i:, the subject matter of the suit; or the 
appraisers' return, is competent evidence ; and whether both 
returns together show a proper disposition of all tho goods. 

Where property attached is of certain descriptions, or in 
certain conditions, and held on mesne process, if the parties 
shall not consent to a sale thereof, at tho request of either 
party therein interested, it may bo examined and appraised 
by three disinterested persons, acquainted with the nature 
and value of such goods, to be appointed in the manner 
prescribed in the statute, and duly sworn. If the appraisers, 
upon the examination of the property attached, shall be of 
the opinion that the same, or any part of it, is liable to 
perish, to waste, or be greatly reduced in value by keeping, 
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or be kept at great expense, they shall proceed to appraise 
the same, according to their best judgment, at the value 
thereof in money; and the goods shall thereupon be sold by 
the officer, and the sale shall be made, and the proceeds 
thereof disposed of, in the manner required, in case of sale 
on execution. R. S. of 1841, chap. 114, secs. 52 to 56 inclu
sive. 

The determination of the appraisers that the property is 
such, or so conditioned, as to bo the subject of sale under 
the statute, is made conclusive, and the officer is bound, after 
the appraisal, to make sale thereof, in the discharge of a min
isterial duty. Hence, if the goods are sold in the mode 
required, and the proper evidence thereof exhibited, the 
officer is in no peril, notwithstanding the judgment of the 
appraisers may have boen erroneous. Crocker v. Baker and 
trustees, 18 Pick, 407. 

The officer, being thus bound to sell the property, it is 
necessary that he should have full and precise knowledge of 
the r.rticles attached, of which he is required to make the 
sale. If the certificate of the appraisers is to be regarded as 
the proper source of information, it would be analagous to 
other cases of appraisement, such as that of an extent upon 
real estate taken in execution. R. S., chap. 94, sec. 6. In 
the case last referred to, however, the certificate of appraisal 
is expressly required, and upon the one now under consider
ation the statute is silent in that respect. 

Upon request made to the officer, holding the goods on 
mesne process for an examination and appraisal, all the sub
sequent proceedings, to the time when the appraisers shall 
have performed their whole duty, seem to be required to be 
in the presence and under the authority of the officer. The 
goods are supposed to be in his custody; he is responsible 
for their safe keeping; in the notices to the parties inter
ested, and in the selection of the appraisers, he is charged 
with important duties. And whatever the appraisers make 
known as their judgment in the premises, he is presumed to 
be advised of so fully as to become responsible. 

28 
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If the certificate of the appraisers that they have found the 
property such that it is the subject of sale, and have ap
praised the same, is not information upon which it is his duty 
to proceed, no reason is perceived for holding the return of 
the officer insufficient evidence of the adjudication, and of his 
authority to proceed in the discharge of his duty, under the 
statute. Where he cannot omit to make sale, in exercise of 
any discretion, it would be absurd to hold; that neither the 
certificate of the appraisers, nor the return made by himself, 
all being under oath, should not be evidence of a defence to a 
suit brought against the latter for a trespasss upon the prop
erty; but that he should be obliged to resort to parol proof 
of facts for his protection, years after those facts transpired, 
which, at best, must be attended with uncertainty, or per
haps be lost entirely. 

It is not denied that sales of property upon mesne process, 
under the provision of the statute, which we are considering, 
like those made upon executions, are to be shown by the 
return of the officer who made them upon the writ in each 
case. In the sale upon execution it is a principle too famil
iar to require the citations of authority, that the return must 
show affirmatively that all the steps required by the statute 
in making the sale have been taken. Without this the 
officer may be treated as a trespasser ab initio. The right 
to sell property upon mesne process, without consent of 
parties, must depend upon the proceedings required by the 
statute. If the examination made by the appraisers, and 
their appraisal, is not stated in the return or certificate, it 
is manifest that evidence is absolutely wanting of an author
ity in the officer to make sale, and he must be treated as a 
trespasser. 

In the case before us, the c"ertificate of the appraisers, 
signed by them and endorsed upon the writ, contained all 
the facts which the statute requires to authorize a sale. 
The same facts sfated therein appear also in the officer's 
return as having become known to him at the time of the 
examination and appraisal. In add!tion, he expressly states 
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in his return that he adopts their certificate as a part 
thereo£ 

We cannot doubt that, the certificate of the appraisers 
being upon the back of the writ, and adopted by the officer 
as a part of his return, tog·ether with the latter, are both of 
them competent evidence ; and that the two in connection 
show a proper disposition of all the property sold. 

According to the agreement of the parties,judgment must 
be entered for the defendant. 

STATE versus INHABITANTS OF CORNVILLE. 

It cannot be said that a road has been " opern1d " when nothing has been 
done to a larger portion of it, and the remainder was a road open and 
used as such before. 

Neither is it necessary in order to prevent the discontinuance of a high
way by operation of the statute, chap. 25, sec. 42, that it should be in 
such a state of repair as not to be subject to indictment. 

But a highway located, and no work done on a large portion thereof, and 
put to no use as a way for more than six years after it should have been 
made passable, cannot be be treated as opened. 

This is an indictment charging the respondents with neg
lecting to keep in repair a certain highway in said town. 

REPORTED by MAY, J. 
The facts necessary to a full understanding of the case 

appear in the opinion of the court. 

N. D. Appleton, Attorney General for the State. 

J. S. Abbott, counsel for the defendants. 

TENNEY, C. J. The highway described in the indictment 
is about two miles in length. Before its location, about half 
a mile thereof, near the westerly end, commencing at its 
junction with another road, had been used as a road. After 
the location, the sum of twenty-five dollars had been appro-
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priated by tho town, and expended; and other small sums at 
other times were laid out by order of tho selectmen, all upon 
the portion last described. The remainder of the highway 
complained of has never been used or worked upon as a 
road, and a part of it passes through woods. 

The defence is, that this highway has been discontinued 
by operation of the R. S., chap. 25, sec. 42. And it is not 
denied, that the statute would have tho effect insisted on, 
were it not for the expenditures made by the town upon the 
part at the western extremity. 

It cannot be said with propriety, that the road has been 
"opened," as a whole, when nothing at all has been done to 
that entire portion which constitutes three-fourths of it, and 
the remainder was a road open and used before, as such. 

The case is essentially distinguished from that of Baker v. 
Runnels, 3 Fairf., 235. A considerable portion of the road 
referred to therein had been opened and used; and upon the 
residue the trees were moved, and the road made passable 
for foot passengers, by tho surveyor, to whom it had been 
assigned; the road was held to have been opened, in this 
part, by the official acts of the one who cut and removed tho 
trees, in the discharge of his appropriate duty. 

To prevent the discontinuance of a highway by operation 
of the statute invoked in defence, it is not made necessary 
that it should be put in such repair, as not to be subject to 
indictment, under R. S., chap. 25, sec. 57. What must be 
done to constitute an opening of the road within the mean
ing of the statute, is not precisely defined therein. But a 
highway located, and a large portion thereof so neglected 
that no work has been done thereon, and put to no use as a 
way, for more than six years after it should have been 
opened and made passable, cannot be treated as " opened," 
so that the whole can be constructed, by a fine imposed un
der the statute, upon indictment and conviction. 

According to the agreement of the prosecuting officer, and 
the counsel for the defendants, the indictment is dismissed. 
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HENRY WARREN, in Equity, versus SAMUEL SHAW AND ALS. 

A bill in equity will not be dismissed for want of prosecution, where the 
delay occurs after the appointment of a master to take the testimony, 
and before his report, when the party complaining has made no effort to 
obtain an earlier publication of the proofs. 

During such time the case is suspended in court, and if the master improp
erly delays to report, it is no more the fault of the plaintiff than of the 
defendant. 

This action is a bill in equity, and the opinion of the court 
clearly recites the whole facts in the case. 

J. H. Webster, counsel for plaintiff. 

E. Hutchingson, counsel for defendant. 

TENNEY, C. J. It is shown by the bill, answers, and proof, 
that on July 14, 1834, one James Seco conveyed in mortgage 
the premises described in the bill, to Ebenezer Weston, who, 
on January 25, 1842, took legal possession thereof, for con
dition broken, and to foreclose the mortgage ; that said Wes
ton on April 26, 1842, duly assigned the mortgage to the 
the original defendants in this suit, and transferred the notes 
secured thereby; that the latter on the same day took pos
session of the premises, and have received the rents and 
profits thereof; that on October 13, 1837, said Seco convey
ed the premises to one Sewall, excepting the north hundred 
acres thereof, and Sewall, on September 7, 1844, conveyed 
them to the plaintiff, who in October next following, duly 
requested the assignees of tho mortgage, to render a true 
account of the sum due upon the notes, which the mort
gage was given to secure, and an account of the rents and 
profits, or the fair value of the use of the premises ; which 
accounts they neglected to render, and within three years 
from the time of tho request and neglect aforesaid, this bill 
was duly filed. 

A master was appointed at a term of the Supreme Judicial 
Court, begun and holden at Norridgewock in and for tho . 
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county of Somerset, on the Tuesday second after tho fourth 
Tuesday of May, A. D. 1848, to take the testimony in the 
case, and to report the same. The master took the testi
mony on July 12th and 13th, 1848, and made report of the 
same at March term of said court, 1855, in the county of 
Somerset. 

On August 8, 1855, the plaintiff filed in the clerk's office 
his bill of rovivor, alleging among other things tho death of 
the defendant, Wood, and that the same took place between 
the appointment of the master and the taking of the testi
mony by him, and the time of the report of the same to the 
court; and that the said Shaw, the other defendant in the 
original bill, was appointed administrator of the goods and 
estate of the said Wood deceased, and took upon himself the 
duty of administering the same, and became seized of the 
mortgaged premises, in trust for the widow and heirs of said 
Wood. And the said widow and heirs were made parties to 
the original bill, under sa:id bill of revivor, which, with a sub
pm_na to each, was duly served; but not appearing, they 
were defaulted at the Supreme Judicial Court holden on the 
third Tuesday of March, 1856. 

It appears that the defendants, on February 6, 1855, filed 
with the clerk a rule to show cause at the next term of the 
court, why the bill should not be dismissed for want of pros
ecution, and gave due notice thereof to the plaintiff. This 
is a point presented to the court, sitting as a court of law 
and equity, on the ground that it was a matter of adjudica
tion by an agreement of counsel. Assuming that this is a 
question before the court, which we do not intend to admit, 
it may well be doubted whether the prosecution of the suit, 
having been continued after the filing of the rule, without 
objection on the part of the defendants, there has not been a 
waiver of all right to be heard upon this matter, before the 
law court, or a court held in the county for the trial of jury 
cases. But the neglect complained of was after the appoint
ment of the master, and before his report. During this time, 

. the cause must be treated as suspended in court, for the tak-
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ing and publishing of the proofs. If the master delayed im
properly to make his report at an earlier time, it was no 
more the fault of the plaintiff than that of the defendants. 

From the examination of the bill, answers and proof in 
the case, it is satisfactorily shown that the plaintiff is entitled 
to redeem the premises from the mortgage aforesaid, by pay
ing such sum as shall be equitably due, by virtue thereof, if 
any, and the decree of the court is to be in accordance with 
the result of this opinion. R. S., chap. 125, sections 6, 16 
andlS. 

A master must be appointed to determine the amount equi
tably due from the plaintiff ,to the defendants; the. amount 
of such sum as shall be found due from the defendants for 
rents and profits over and above the sums reasonably ex
pended in repairing and increasing the value of the estate 
redeemed. R. S., chap. 125, sec. 22. 

WATERVILLE IRON MANUFAC'.l'URING COMPANY 

ve1·sus 

DANIEL GOODWIN. 

No action will lie on a judgment of a justice of the peace, the record of 
which does not show that the defendant was served with process, without 
proof of such service. 

This action, which is debt on a judgment of a justice of 
the peace, comes before the full court on REPORT by the 
CHIEF JusTICE, and all the facts fully appear in the opinion 
of the court. 

Wm. Folsome, counsel for the plaintiffs. 

D. D. Stewart, counsel for the defendant. 

APPLETON, J. This is an action of debt upon a judgment 
of a justice of the peace. In the record of that judgment 
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there is no reference to the writ in the action, nor tloes it 
appear therein that there was any service on or appearance 
by the defendant.. The plaintiff has not produced a copy of 
the original writ, nor shown service upon the defendant, nor 
has he moved for leave for the magistrate before whom the 
default was entered, to amend his record, so that the fact of 
service, if it existed, might appear of record. Now no prin
ciple of law is better settled than that no presumptions aro 
to be made in favor of courts of limited jurisdiction. In 
Rosseler v. Peck, 3 Gray, 538, it was held that "no action 
will lie on a judgment of a justice of the peace, the record 
of which does not show that the defendant was served with 
process, without proof of such process." 

It in no way appearing that there was ever any service 
made upon the defendant in the action, the judgment in 
which is now sought to be enforced, the plaintiff fails to 
make out his case. 

By the agreement of parties1 a nonsuit must be entered. 
Plaintiff Nonsuit. 

EBENEZER S. COE versns PERSONS UNKNOWN. 

A conveyance of all the right, title and interest which the grantor has 
in and to the land described in his deed conveys only the right, title and 

, interest which he actually has at the time of the conveyance. 

Such a grant in a deed does not convey the land itself or any paaticular 
estate in it, but the grantor's right, title and interest in it alone. 

The covenants in a deed are qualified and limited by the grant and cannot 
enlarge it. 

PETITION FOR p ARRTITION. 

REPORTED by MAY, J. 
The petitioner in this case claims to have four thousand 

acres in township number one, in the third range, west 
of Moosehead Lake, in this county1 set off to him in sever-
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alty; alleging ownership in common and undivided with per
sons unknown. 

After the usual order of notice and a compliance with the 
same, Robert Bradley appeared in defence. 

The petitioner introduced a copy of a deed Commonwealth 
of Massachusetts to the proprietors of the Middlesex Canal. 
The proprietors of Middlesex Canal to Samuel A. Bradley. 
Samuel A. Bradley to George Evans ; and the original deed 
of George Evans to himsel£ 

The defendant introduced a mortgage deed Samuel A. 
Bradley to Robert and Richard Bradley, and the notes there
in described. 

An attested copy of a foreclosure of the mortgage. 
Deed Samuel A. Bradley to Mary Ann Bradley and others. 
And copy of a mortgage deed Samuel A. Bradley to James 

Rundlet, and notes therein described; and an assignment of 
the mortgage last named and notes therein described to 
Robert Bradley, dated June 29, 1844. 

For the purposes of this trial it is admitted that the public 
lots in said township have been duly set out. 

Also, that Mary Ann Bradley was the daughter of Robert 
Bradley, and died intestate, without issue, in July, 1841; 
and that Samuel A. Bradley died prior to December, 1852. 

John S . .Abbott, counsel for petitioner. 

The court will have occasion to consider this legal propo
sition, viz : When one conveys a part of a township dis
tinctly, and by warranty deed, and afterwards quitclaims 
" all the right, title and interest which he then had to the 
township," if the last deed should be first recorded, which 
party has the better title to what is included in the first 
deed? 

The court will be pleased not to overlook the fact, which 
is deemed very important, that the two deeds now under 
consideration were executed before the Revised Statutes of 
1841 took effect-the deed to Mr. Evans being dated Octo-
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ber 18, 1836,_ and the one to Robert and Richard Bradley 
May 19, 1841. 

Nor will the court omit to note carefully the exact lan
guage in this last mortgage deed: " .A.11 the right, title and 
interest which I, the said Samuel .A.. Bradley, have." 

Upon this point I would cite Brown v. Jackson, 3 Wheat
on R., 449 . 

.A.s this case is deemed analagous and conclusive, it will, 
of course, be carefully examined, unless distinctly in the 
mind of the court. 

In the opinion of the court it is said, "The material ques
tion -r.- * is whether * * the deed of Henry Lee to 
Henry Banks, which was executed after but recorded before 
the deed of Lee to Craig has a priority over the latter. * * 
.A. conveyance of the right, title and interest in land is cer
tainly sufficient to pass the land itself, if the party conveying 
has an estate therein at the time of the conveyance ; but it 
passes no estate which was not then possessed by the party." 

.A.nd so it was decided in effect that the first deed, though 
not recorded till after the second, would be operative. That 
is, in this case, that the quitclaim to Robert and Richard of 
all the right, title and interest which Samuel .A.. Bradley 
then had, could not pass that part of the land which he had 
previously conveyed to Mr. Evans, though the deed to 
Evans had not then been recorded. 

The case of Brown v. Jackson was decided in Kentucky 
in 1818, and though the opinion of the court was delivered 
by Mr. Justice Todd, who was perhaps not so highly distin
guished as some other members of the court, it was the 
opinion of the court, containing among other distinguished 
jurists, Chief Justice Marshall and Judge Story. 

The registry laws in Kentucky at that time were quite 
similar to ours before the revised statutes went into effect, 
there being, it is believed, no substantial difference, and the 
language in the quitclaim similar to the one now before 
the court. 
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If the court should feel constrained to decide this case 
against the petitioner, it is believed it will give the first 
decision against the law in Brown v. Jackson. 

It is not conceded that any court has yet given any inti
mation against that case, or even raised a qucere as to its 
soundness. But, on the other hand, it has been cited with 
approbation. 

In Blanchard v. Brooks, 12 Pick. R., 67, the case of 
Brown v. Jackson is citlJd with approbation, though the vol
ume of Wheaton is inaccurately printed nine instead of three. 
And I would invite the attention of the court to pages 66 
and 67 of the same case. (Blanchard v. Brooks, 12 Pick. R.) 
See Comstock v. Smith, 13 Pick. R., 119; Wright and al. v. 
Shaw, 5 Cush. R., 64; Oliver v. Pratt, 3 How. U. S., 337; 
Blethen v. Dwinal, 35 Maine R., 559; Merrill v. Ireland, 
40 Maine R., 569. 

The cases above cited present a perfect answer to any 
argument which may be founded upon the covenants of war
ranty in said mortgage deed. 

Strong confidence is felt in the positions taken for the 
petitioner; but if they should be found to be erroneous, it 
will be borne in mind that unless the petitioner is entitled 
to judgment-judgment for "partition as prayed for,"-the 
case is to stand for trial. 

Coburn & Wyman, counsel for the defendants. 

HATHAWAY, J. The petitioner represents that he is tenant 
in common with other persons unknown to him, of township 
number one, in the third range, west of Moosehead Lake, in 
the county of Somerset, and that his part of the land in said 
township is four thousand acres, and he prays for partition. 

Robert Bradley appears, claiming title, and defends. 
Samuel A. Bradley owned the township, and by deed of 

October 18, 1836, recorded January 4, 1849, conveyed the 
land claimed by the petitioner to George Evans, who, by 
deed of November 24, 1850, recorded December 6, 1852, 
conveyed the same to the petitioner. 
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By mortgage deed' of l\fay 19, 18-H, recorded June 12, 
1844, Samuel A. Bradley conveyed to Robert and Richard 
Bradley all his right, title and interest in and to said town
ship, subject to a mortgage of the same, before that time, 
made by him, to J amos Rundlet. --~ 

The mortgage to Rundlet conveyed eighteen thousand 
acres, in common and undivided, and was dated July 1, 1837, 
and recorded July 10, 1837, and was assigned to Robert 
Bradley, October 29, 1849. Samuel A. Bradley, also, by 
deed of July 25, 1839, which was recorded December 22, 
1854, conveyed to l\fary Ann Bradley and others all his 
right, title and interest in and to six thousand acres, in com
mon and undivided, of the same township. Robert Bradley 
was sole heir at law of Mary Ann Bradley, who died in July, 
1841. 

The deed to George Evans, of October 18, 1836, was not 
recorded until after the execution and record of the mort
gage to Robert and Richard Bradley, by which mortgage tho 
mortgager conveyed all his right, title and interest in and to 
the township described therein, with covenants of general 
warranty. The conveyance to l\fary Ann Bradley was of the 
"right, title and interest" of the grantor, but there were no 
covenants. 

A conveyance of all the right, title and interest which the 
grantor has in and to the land described in his deed, conveys 
only the right, title and interest, which he actually has, at 
the time of the conveyance. It assumes to convey no more. 
The grant, in the deed, is of all his right, title and interest 
in the land, and not of the land itself, or any particular estate 
in the land. It passes no estate, which is not then possessed 
by the party. 

When a grantee takes, by so indefinite description as the 
right, title and interest, which the grantor has, he must take 
the risk of the grantor's right, title and interest, and the cov
enants, in the deed, are qualified and limited by the grant; 
they cannot enlarge it. Blanchard v. Brooks, 1'2 Pick., 4 7; 
Brown v. Jackson, 3 Wheaton, 449; Adams v. Cuddy, 13 
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Pick., 460; Allen v. Holton, 20 Pick., 458; Sweet v. Brown, 
12 Met., 175; Pike v. Galvin, 29 Maine R., 183; Partridge 
v. Patten, 33 Maine R., 483; opinion of TENNEY, C. J., in 
Merrill v. Ireland, 40 Maine R., 569; Oliver v. Pratt, 3 How
ard, 332; Clarke v. StriDkland, 2 Curtis, C. C. U. S. Rep., 
439. 

It has been decided, in this State, that an attachment of 
"all the debtor's right, title and interest in and to any real 
estate, in the county of Penobscot," is valid, and sufficient 
to hold, subject to the attachment, all his real estate, in that 
county, against the title of one claiming under a prior, un
recorded deed from the debtor. And reasons why the 
words, " all the right, title and interest," when used by an 
officer in his return of an attachment of real estate, should 
have a meaning and an effect different from, and more en
larged than that which they have when used by a grantor, 
in a deed of conveyance, are stated by the court, in Roberts 
v. Bourne, 23 Maino R., 165. 

The deed to George Evans, whether registered or not, 
gave a good title against the grantor and his heirs. This, 
therefore, ho had legally parted with, and it did not come 
within the general description of the estate conveyed to 
Robert and Richard Bradley. 

And besides, upon another ground, tho petitioner's title is 
maintained. 

Samuel A. Bradley did not convey, or attempt to convey, 
to Robert and Richard Bradley any right, title or interest in 
and to the four thousand acres of land which he had pre
viously conveyed to George Evans. The description, in the 
mortgage to them, of the estate conveyed thereby, excludes 
that land. 

When he mortgaged to them, there appears to have been 
no conveyance from him, on record, of any portion of that 
township, except the mortgage, of eighteen thousand acres, 
to Rundlet. 

The township contained twenty-two thousand and eighty 
acres

1 
besides the reserved lots. He mortgaged to Robert 



438 :MIDDLE DIST;RICT. 

Coe v. Persons Unknown. 

and Richard Bradley "all the right, title and interest which 
I, the said Samuel A. Bradley, have in and to the township, 
&c., subject to a mortgage of tlie same, heretofore made by 
me to James Rundlet." This language described and defined 
the right, title and interest which he had, and which he con
veyed to them, as being in and to the same land which he 
had mortgaged to Rundlet. He therefore conveyed to them 
only his equity of redemption of the eighteen thousand acres 
mortgaged to Rundlet. 

The petitioner is entitled to judgment for partition. 

RICE, GOODENOW, and DAVIS, J. J., concurred in the result. 
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COUNTY OF HANCOCK. 

AUGUSTUS STEVENS 

versus 

SETH K. HINCKLEY, AND HASKELL W. HINCKLEY, Trustee. 

A transfer of real and personal property absolute in terms in consideration 
of a pre-existing debt and for security of the payment of other notes of 
the grantor upon which the grantee was liable as surety, and for other 
debts of the grantor which ''the grantee promised to pay, may be a valid 
transaction if not designed by the principal to defraud or delay his credi
tors, or if it was so designed, and the trustee afforded no aid in carrying 
out the intention of the principal. 

The trustee in this case disclosed that he purchased and 
took a doed of the principal defendant, who is his brother, 
of his homestead and wood lot, and a bill of sale of personal 
property, for all which he paid him, part in his own notes 
which he then held, and another sum for which he had signed 
notes for him as his surety, and two other sums, being the 
amount of debts due from said defendant to other individuals 
which he promised to pay, and another sum due him from 
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said defendant on account. .And that the value of the whole 
property conveyed to him did not, in his opinion, exceed the 
consideration paid. That he was induced to purchase said 
property to secure himself for what was due him from the 
defendant, and for his liabilities to others for him, upon pay
ment of which he would readily transfer the whole property 
to defendant's creditors. 

Upon this disclmmre, CUTTING, J., presiding, adjudged the 
trustee discharged, to which adjudication the plaintiff ex
cepted. 

B. W. Hinckley, counsel for the plaintiff, argued that the 
facts disclosed show a fraudulent intent between the defend
ant and trustee, and therefore the sale was void as to cred
itors, and cited Gorham v. Herrick, 2 Greenl., 87; Webb v. 
Peel, 7 Pick., 257; Jewett v. Barnard and trustee, 6 Maine 
R., 3Sl. 

T. Robinson, counsel of trustee, cited Dearborn v. Parks, 
5 Greenl., 81; Hilton v. Dinsmore, 20 :Maine R., 410; Rose 
v. Whittier, 20 Maine R., 545. 

TENNEY, C. J. The disclosure showi! that the principal 
defendant was indebted to the supposed trustee to a consid
erable amount, and had procured him to become his surety 
on notes, which were outstanding, at the time he was about 
to move to the state of Iowa. The trustee wished to secure 
himself for his own claims, and for his liabilities, and it ap
pears that he made the purchase of real estate and certain 
articles of personal property, not only in form, absolute, but 
so in reality, in consideration of his own claims, which were 
canceled, and the agreement to pay the notes, on which he 
was surety; and also to pay certain debts to others, who 
were informed there of. 

If the transfer was not designed by the principal to de
fraud or delay his creditors, or if it was so designed, and the 
trustee afforded no aid in carrying out the intention of the 
principal, it was a valid transaction. The consideration was 
actually paid to the extent of the notes of the principal to 

29 
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the trustee, and the agreement of the latter, to become ab
solutely responsible to the holders of the notes on which he 
was surety, was, as between the parties to this agreement, a 
binding contract. The contract to pay Seth Johnson and 
John Snow, being in consideration of property received by 
the trustee, for that purpose, did not come within the statute 
of frauds. Hilton v. Dinsmore, 21 Maine R., 410. If these 
creditors should receive payment from their original debtor, 
instead of the trustee, the latter will be liable to the princi
pal for that amount, unless he should be exonerated by some 
technical rule of law. 

This case is distinguished from that of Gorham v. Herrick, 
2 Greenl., 87, where the surety on a probate bond took an 
absolute conveyance of property for his security, where no 
breach of the bond had taken place, and where he assumed 
no liability in addition to that of his original suretyship. 

The case of Jewett v. Barnard and trustees, was not an 
absolute sale of the property, but an assignment by an insol
vent debtor for the benefit of his creditors. And the plain
tiff therein, who resorted to the remedy by foreign attach
ment, was allowed to succeed, there being property in the 
hands of the assignees, beyond the amount of claims of the 
creditors, who had become parties to the assignment before 
the attachment. The case cited from 7 Pick., is unlike the 
one at bar. 

The liability of the trustee must be determined by his own 
disclosure, as there is no other evidence in the case. From 
the facts disclosed, we cannot conclude that the purchase of 
the property by the trustee was for the purpose of aiding 
the principal in any fraudulent design. ' 

Exceptions overruled. 
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GEORGE W. BROWN vers;us QEORGE N. BLACK. 

The free enjoyment of a stream of water, navigable in its natural state for 
logs and lumber, is a public right ; and the continuance of an obstruction 
for a great length of time will not of itself operate to bar the right to such 
navigation. 

The occupation of a navigable river with logs can give no rights against the 
riparian proprietors when such occupation was ofno injury to them. 

Action on the case which comes before the full court on 
exceptions to the ruling of HATHAWAY, J., at Nisi Prius. 

One count was for obstructing Union river with logs, to 
the detriment of the plaintiff in navigating his logs. 

Another count was for maintaining a dam upon said river, 
obstructing a passage for the plaintiff's lumber from his mills 
above. 

The locus was above. the flow and fall of the tide. There 
was testimony tending to show that the defendant and those 
under whom he claims, had maintained a dam there longer 
than the memory of man. One witness testified that he 
worked upon the same sixty-eight years ago, and it was an 
old dam then. 

The court ruled that if the stream was navigabie for logs 
and other lumber in its natural state, no length Qf time in 
which the dam had been maintained would of itself operate 
to bar plaintiff's right to navigate it with, b,is logs and lun:l
ber, the right of navigating being a public right, of which 
the plaintiff or any other part of the public could not be de
prived. 

Defendant's dam is the lowest dam on Union river, at the 
head of the tide. Plaintiff's dam is next above, about one
third of a mile distant, and was erected in 1845. Defendant 
offered evidence tending to show, that for more than twenty 
years prior to the erection of plaintiff's dam and mill, the 
stock of logs for his mills, when they came down in the 
spring freshet, filled up the river above the line of his land, 
and over and above the site of plaintiff's dam, and that the 
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river at the site of plaintiff's dam thus continued full until 
the logs settled down in consequence of room being made 
for them in the pond below, by manufacturing them; that 
the manufacturing s0ason continued for about six months 
after tho logs came down, and that about half the logs were 
manufactured before the summer drouth. 

The court ruled that such occupation of the river gave no 
rights against tho riparian proprietors, unless such occupa
tion during its continuance was of some injury or damage to 
them. iv 

The verdict on both counts was for the plaintiff. 

Robinson & Peters, counsel for the defendant, argued in 
support of the exceptions. 

Rowe & Bartlett, counsel for the plaintiff, argued that no 
length of time can ripen a nuisance into a legal erection, and 
cited Comyn's D., title Prescription (F 2), 10 Mass., 75, 7G; 
Inhabitants of Arundel v. McCulloch, 9 Wend., 315, 31G; 
Mills v. Hall and al., Thomas v. Marsfield, 13 Pick., 249. 

In support of the second point, they cited Donnell v. Clark, 
19 Maine R., 17 4, 180; Tinkham v. A.mold, 3 Maine R., 120; 
Thomas v. Marshfield, 13 Pick., 240, 248. 

GOODENOW, J. No motion having been brought up or 
argued by counsel, and the rulings of the presiding judge 
being in accordance with the law of the case, the motion 
and exceptions are overruled. 

Judgment on the verdict. 



HANCOCK, 1857. 445 

Holt and als. v. Wescott and als. 

JONAH HOLT AND ALS. versus JOSEPH WESTCOTT AND ALS. 

In all cases where goods are shipped by a consignor under a contract or for 
his benefit he is originally liable for freight. 

'fhe insertion in a bill of lading of a provision that the goods are to be 
delivered to the consignee," he or they paying freight," will not neces
sarily relieve the consignor from liability. If he were the owner of the 
goods, he may, notwithstanding, be liable. 

REPORTED by HATHAWAY, J. 
The facts contained in the report appear clearly m the 

opinion of the court. 

B. TV. Hinckley, counsel for tho plaintiff. 
In Abbott on Shipping, page 414, the author says," It is 

often provided in charter parties, that the goods shall bo 
delivered agreeably to bills of lading to be signed by tho 
master; and the master, upon receiving the goods, signs 
bills of lading for delivery on payment of freight, or words 
of similar import, giving him a right to refuse to make deliv
ery to the person designated by the bill of lading, without 
payment of freight. And as it sometimes happened that the 
master has not insisted upon the exercise of this right, it has 
been much questioned whether the merchant-charterer was 
answerable for the freight, and it has been decided that he is 
answerable." 

It would appear that, when the question was first started in 
Penrose v. Wilks, sitting after Hilary term, 1790, Lord Ken
yon was of opinion that he was not answerable, but the case 
going to the full bench, his opinion was overruled, and the 
law so settled ever since in England. Tapley v. Martens, 8 
T. R., 451; Marsh v. Pedder, 4 Campb., 257; Christie v. 
Row, 1 Taunt., 300; Domet v. Bickford, 5 B. and Ald., 
521; Shepard v. DeBernales, 13 East., 565 ; Strong v. Hart, 
6 B. and C., 160. 

In Shepard v. DeBernales, Lord Ellenborough in deliver
ing the judgment of the court, stated the question to be 
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whether the clause in the bill of lading· was introduced for 
the consignor's security, in which case the master would 
have no right to deliver to the consignee without firnt receiv
ing the freight ; or whether it was introduced for the mas
ter's benefit only, and merely to give him the option, if ho 
should think to insist upon receiving tho freight abroad, be
fore he would deliver the goocls, in which case he might 
waive the benefit of this provision in his favor, and might 
deliver them without first receiving payment, and would not 
be thereby precluded from having resort to the consignor 
afterwards ; and the court held the latter to be the true con
struction of the contract. 

Such is the law in England. This question•has been be
fore the courts in several of the states, and has been decided 
in the same manner as in the English courts. 

In New York was the case of Baker v. Havens, 17 Johns., 
234. A shipped goods on board of B's vessel, to be carried 
from C to D, and there delivered to E, the consignee, he 
" paying freight for tho same, with primage and average 
accustomed," according to the bill of lading, signed by tho 
master. The master delivered the goods to the consignee 
without demanding the freight, which was afterwards refus
ed. Held that B might maintain an action for the freight 
against A. 

In South Carolina it was held that "a consignor is liable 
to the carrier for the freight; ho is not the less liable be
cause the consignee is also liable." Howard v. Middleton, 
3 McCord, 121. 

In Kentucky it was held that " a person freighting goods 
may waive his lien on the goods, and resort to his action." 
Shortzell v. Hart, 2 A. K. Marshall, 191. 

In North Carolina it was hold that "Where goods were 
shipped on board of a vessel for freight, the master of the 
vessel on his arrival at the port of delivery, has a right to 
retain the goods until the freight is paid by the consignee ; 
but if he delivers tho goods to tho consignee without receiv
ing the freight, the shipper of the goods, if ho is also the 
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owner, and the consignee merely his agent, is liable for the 
freight, notwithstanding the clause in the bill of lading, "to 
be delivered to the consignee or his assigns, he or they pay
ing freight for the same." Spencer v. White, 1 Iredell, 236. 

J udg·e Story, in his treatise on Bailments, sec. 589, uses 
this language in respect to this subject. The consignor or 
shipper is ordinarily bound to the carrier for the bill or 
freight of the goods. But whenever the. consignee engages 
to pay it, he also may become rn,ponsiblc. It is usual for 
bills of lading to state that the goods are to be delivered to 
the consignee, or to his assigns, he or they paying freight; 
in which case the consignee and his assigns, by accepting 
the goods, become by implication bound to pay the freight. 
And the fact that the consignor is also liable to pay freight, 
will not in such case make any difference. 

The shipper is prima fcicie liable for the freight. To 
exonerate him, there must be something in the contract 
expressly to that effect. Moore v. Wilson, 1 T. R., 639; 
Dougal v. Kimball, 3 Bing. R., 383; Moorsom v. Kymer, 2 
M. & Sel., 303, and cases before cited. 

The plaintiffs having shown the shipment on the part of 
the defendants, the burden of proof was on them to avoid 
their liability, and therefore the nonsuit was not warranted. 

Some of the authorities would seem to imply that where 
the goods were the property of the consignee, the consignor 
might not be liable, as where he was merely an agent. But 
the current of authorities do not allow of this distinction, for 
if he would protect himself from liability, he could ship them 
in the name of his principle, as well as consign them to him. 
However this may be, the inference from the testimony is, 
that Wescott & Co. were the owners of the cargo; that it 
was shipped for their benefit, and to fill their contract, and 
therefore they were liable. 

T. Robinson, counsel for the defendants. 

RICE, J. The question presented by this report is whether 
in a case where a ship owner, by charter party, contracts 
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with a shipper to carry a cargo at a stipulated price, and 
subsequently signs a bill of lading, in which he stipulates to 
deliver such cargo to the consignee of the shipper, or his 
assignee, in good order, &c., dangers of the sea only ex
cepted, he or they paying freight, at the rate stipulated in 
the charter party, the owner is thereby bound to look only 
to the consignee for his freight, and is concluded from de
manding it from the shipper, in case ho shall fail to collect it 
of the consignee. 

It is often provided in charter parties, that the goods shall 
be delivered agreeable to bills of lading, to be signed by the 
master; and the master, upon receiving the goods, signs bills 
oflading, agreeing to deliver them on the payment of freight, 
or with words of similar import, giving him a right to refuse 
to make delivery to the person designated by the bill of lad
ing, without payment of freight. And as it has sometimes 
happened that the master has not insisted upon the exercise 
of this right, it has been much questioned whether the mer
chant charterer was answerable for the freight ; and it has 
been determined that he is answerable. Abbott on Ship., 
141. 

It was once held that if tho master parted with the goods 
to the consignee without securing his freight he was de
prived of all recourse to the consignor; but it is now 
decided otherwise. If the master cannot recover the freight 
from the consignee to whom he has delivered the goods 
without receiving tho freight, he still has his romody over 
on tho charter party against the shipper, and tho condition 
precedent to the delivery inserted in the bill of lading was 
intended only for the master's benefit. 3 Kent's Com., 4th 
ed., 222. 

Such is the settled law in England, though at one time 
Lord Kenyon, at Nisi Prius, ruled differently. The case 
was, however, carried to the King's Bench, and the ruling 
of Lord Kenyon overruled by the full bench, and subse
quently, in the case of Shepard v. DeBernalos, 13 East., 565, 
the question was again before the King's Bench, and the 
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English authorities fully reviewed by Lord Ellenborough, 
and the decision was that the provision "he or they pay
ing the freight" usually inserted in bills of lading, was for 
the benefit of the master or owners, which provision they 
might waive if they saw fit and fall back upon the consignor 
for payment. 

In Barker v. Stevens, 17 Johns., 234:, the same rule is 
adopted. In giving the opinion of the court, Spencer, C. J., 
remarked, that the effect of the clause "he or they paying 
freight," has been repeatedly before the English Courts, and 
tho decision has been uniform in both the King's Bench and 
Common Pleas. But, he continues, quoting the language of 
Lord Ellenborough, I should be clearly of tho opinion, that 
if it appeared that tho goods wore not owned by the con
signor, and were not shipped on his account and for his ben
efit, the carrier would not be entitled to call on the consignor 
for freight; and I should be inclined to the opinion that in 
all cases the captain ought to endeavor to get the freight of 
the consignee. 

Parsons, in his recent work on Mercantile Law, 352, thus 
states the rule : "If the bill of lading requires delivery to tho 
consignee or his assignees, ' ho or they paying freight,' 
which is usual, and tho master delivers the goods without 
receiving freight, which the consignee fails to pay, the 
master or owner cannot, in the absence of an express con
tract, fall back on the consignor and make him liable unless 
he can show that the consignor actually owned the goods ; 
in which case the bill of lading, in this respect, is nothing 
more than an order by a principal upon an agent to pay 
money due from the principal." 

In Spencer v. White, 1 Iredell, 236, the defendant shipped 
on board a vessel belonging to the plaintiff, then lying at 
Elizabeth City, a cargo of corn, for which the captain signed 
bills of lading, that the cargo was to be delivered to John 
Williams, at Charleston, in South Carolina, or to his assigns, 
" he or they paying freight for the same." The consignee 
received the cargo and paid the freight, except the sum of 
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one hundred dollars, and for that balance the action was 
brought. 

The hundred dollars was withheld on account of the dam
aged state of the corn. At the trial the defendants con
tended that it was the duty of the plaintiff to have collected 
the freight of the consignee, and also that the corn was dam
aged by the negligence of the plaintiff. The evidence 
showed, however, that the damage was occasioned by the 
dangers of the sea, and the court held the plaintiff was en
titled to recover, and was not obliged to look solely to the 
consignee. 

The same doctrine was held in Howard v. Middleton, 3 
McCord, 121. 

Grant and al. v. Wood, 1 Zabrisker, 292, was an action by 
the owners against the consignor of a quantity of lumber 
for a balance due for freight, the consignee having paid in 
part only. There was no charter party; but a bill of lading 
with the usual clause as to payment of freight by the con
signee. The claim was resisted by the consignee, who was 
the owner of the lumber, on the ground that the consignee 
alone was liable, after the delivery of the lumber. The 
court, however, after a careful examination of the authori
ties, held the defendant to be liable; and that the fact that 
the consignee had also made himself liable by a reception of 
the lumber, did not relieve the consignor from his original 
liability ; that the right of the master to retain the gooda 
until freight is paid is an dditional security for his benefit. 

The same rule prevailed in Domet v. Bickford, 5 B. & 
Ald., 521. 

Kent, C. J., in announcing the opinion of the court in 
Griswold v. N. Y. Ins. Co., 3 Johns., 322, remarked, that the 
lien which the ship owner has on the goods conveyed is 
only an additional security for tho freight. This lien is not 
incompatible with the personal responsibility of the shipper, 
and does not extinguish it. The consideration for the 
freight is the carriage of the articles shipped on board, and 
the state or condition of the articles at the end of the voyage 
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has nothing to do with the contract. It requires a special 
agreement to limit the remedy of the carrier for his lien to 
the goods conveyed. 

The cases in which this question has been before the 
courts in this country and England are numerous, and the 
circumstances attending those cases, of course, various. 
Without further citations, we think the general rule deduci
ble from them to be, that in all cas~s where goods are 
shipped by a consignor under a contract, or for his benefit, 
he is originally liable for freight, and that. the insertion in a 
bill of lading of a provision that the goods are to be deliv
ered to the consignee, &c., " he or they paying freight," will 
not, of itself, relieve him from that liability; that provision 
being designed for the benefit of the carrier, he may waive 
it if he choose so to do, and resort to his employer, the con
signor, for his freight, unless there is some special stipula
tion by which that employer is to be exonerated. 

Tlie action rnust stand for trial. 

J. D. WHITTEN AND ALS. versus SETH TISDALE. 

Although the master of a ship in a foreign port has authority to procure 
all supplies and repairs necessary for the safety of the ship and the due 
performance of the voyage, on the credit of the owner, he must be restrict
ed to such repairs and supplies as are in a just sense necessary for the 
ship under the actual circumstances of the voyage, and a suit agaiI1Bt the 
owner for their value cannot be maintained without proof that such 
repairs and supplies were necessary. 

This is an action of assumpsit brought to recover the 
amount of a bill of ship chandlery, and the following facts 
are agreed between the parties. 

1. At the time said bill was contracted the defendant was 
sole owner of the schooner Roanoke, and the articles in said 
bill were furnished and delivered in Boston by the plaintiffs, 
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as alleged, to one Edward Mullen, then master of said 
schooner, who ordered the goods and directed them charged 
to "schooner Roanoke and owners," but without the knowl
edge or assent of the defendant. 

2. That said Mullen was then sailing the said schooner on 
shares, and had the possession and control of her, there 
being a verbal agreement between said Mullen and defendant 
that Mullen should victual, man and sail the schooner, and 
pay the defendant one-half of tho proceeds, according to the 
general custom in this state. 

3. And it is further agreed that said articles so furnished 
were such as were convenient, necessary, and ordinarily 
used in vessels of the class of the Roanoke, and that said 
schooner, on her return voyage from tho 1.N est Indies, a few 
months after these supplies were furnished, was lost, togeth
er with the master and crew. If in tho opinion of the court 
this action is maintainable, judgment is to be rendered for 
the amount claimed in the annexed bill. Otherwise plaintiff a 
arc to be nonsuited. 

Charles Lowell, counsel for the plaintiff . 

.A.. F. Drinkwater, counsel for the defendant. 

TENNEY, C. J. In England, a ship owner is liable for nec
essary repairs done to a ship by the master's order, in a for
eign port; and the word necessary means such as are fit and 
proper for the vessel upon her voyage, and such as a prudent 
man, himself the owner, if present, would order. Webster 
and al. v. Seekamp, 4 Barn. and Ald., 352. 

In this respect the law of this country is the same. Tho 
master of a ship in a foreign port, has authority to procure 
all supplies and repairs necessary for the safety of the ship, 
and the due performance of the voyage. Ship Fortitude, 3 
Mason, 228. In this case Judge Story says," It is agreed on 
all sides, that the master is to be treated as tho general agent 
of the owner and employer of the ship, as to procuring re
pairs and supplies for the ship in a foreign port, in the ab-



H.A.KCOCK, 1857. 453 

·Whitten and als. v. Tisdale. 

sence of the owner and employer. And it is equally agreed, 
that this power is not unlimited, but is restricted to such re
pairs and supplies as are in a just sense necessary for the 
ship, under the actual circitmstances of the voynge." 

The master's agency, in ordering repairs, extends no 
farther than to cases of necessity in the sense spoken of . 
.If the repairs are not such as a prudent owner would order, 
he being present, and having charge of the vessel in tho con
dition in which she actually is found, the order of the master 
is not that of the owner, and tho latter is not holden for tho 
repairs made thereunder. • 

If tho means of making the repairs are furnished to tho 
master of tho vessel, while in a foreign port, in a case which 
makes the repairs necessary, the law does not impose upon 
the party providing these means, the duty to see that they 
arc applied to tho object, at .the risk of losing his claim 
against the owner. After they have passed from him into 
the hands of the master, they are no longer subject to his 
control; the master is tho agent of tho owner, and if he 
wrongfully omits to appropriate them in furtherance of the 
object for which they were delivered, the loss must fall upon 
the owner. The captain of a vessel, as tho agent of tho 
owner, has a general authority to act for him; and the latter 
ought to appoint a man upon whose compliance with his or
ders and upon whose prudence and discretion he can rely; 
and such he is held out by him to the world. W obster and 
al. v. Seekamp, before cited. Per Bagley, J. 

In the case at bar, tho vessel was lost, with all on board, 
soon after the articles in question were furnished by the 
plaintiffs, and delivered to the master. The plaintiffs being 
thus unable to produce full evidence of all the facts con
nected with the condition of the vessel, and her wants at the 
time of the supply, are obliged to rely upon such meagre 
evidence as the defendant, from his belief of the actual state 
of the case, is willing to admit. 

In the agreed statement it is admitted, that the articles 
furnished by the plaintiffs were such as were convenient, 



454 EA.STERN DISTRICT. 

Whitten and als. v. Tisdale. 

necessary, and ordinarily used in vessels of the class of the 
one for which they wen~ provided. But there is nothing 
from which the actual state of this vessel, and the necessity 
of the supplies, for the safety and due performance of the 
voyage in contemplation, can be known or reasonably in
ferred. No statement is found in the case tending to show 
that this vessel was wanting in any of the articles, the value 
of which is the alleged cause of action in this suit. Without 
proof or admission that the supplies wore necessary for the 
vessel, under the actual circumstances in which she was 
placed, the suit cannot be maintained. 

Plaint{ffs nonsuit. 
GooDE:N"OW, J., did not concur. 
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COUNTY OF WALDO. 

ORR CUNNINGHAM versus 1\fosES BucK. 

In order to secure a lien upon logs by one who performed labor in cutting 
them, in pursuance of the statute of 1848, chap. 72, the attachment 
must be made by virtue of a legal precept conferring the requisite author
ity upon the officer acting under it. 

A declaration in common form on an account containing no allegation of 
any claim upon the logs or authority to attach them only as the goods or 
estate of the debtor, judgment and execution corresponding, will not au
thorize a sale of the logs upon such execution to satisfy a lien claim. 

EXCEPTIONS from Nisi Prius, .APPLETON, J., presiding. 
This action is brought against the defendant as a deputy 

sheriff for negligently keeping and not delivering the prop
erty attached on a writ Orr Cunningham v. James J. Twom
bly, which action was assumpsit in common form, upon an 
account for labor upon logs, which the plaintiff claims to 
hold as a lien for payment of his labor. 

The defendant attached a quantity of logs, upon said writ, 
in the Penobscot boom, as the same upon which the plaintiff 
labored, but did not state whose property they were. 

Judgment was recovered against Twombly and execution 
issued against his goods, chattels, and lands, upon which 
another officer demanded the logs of this defendant, in de
fault of which this action is brought against him. 

The character of the instructions to which exceptions are 
taken appear in the opinion of the court. 

N Abbott, counsel for the plaintiff. 

G. P. Brown, counsel for the defendant. 

HATHAWAY, J. The plaintiff labored, cutting and hauling 
logs, for James J. Twombly, and sued him for his wages, 
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intending to secure his statute lien upon the logs on which 
he had wrought. 

Tho defendant, a deputy sheriff, to whom the plaintiff's 
writ against Twombly was delivered for service, attached 
tho logs thereon November 23, 1853. 

The plaintiff recovered judgment against Twombly, on 
which execution was duly issued, January 18, 1855, and 
delivered to J olm H. Wilson, a deputy sheriff, for collection, 
who duly demanded the logs attached, which the defendant 
did not deliver, and hence this action was commenced against 
him. 

By statute of 184:8, chap. 72, entitled "an act giving to 
laborers on lumber a lien thereon," it is provided in soc. 2 
that " any person having a lien as aforesaid may secure the 
same by attachment, &c." It is obvious that such attach
ment must be made by virtue of a legal precept, in some 
form conferring the requisite authority upon tho officer act
ing under it. 

The writ against Twombly, upon which the logs wore 
attached, commanded the officer (tho defendant) "to attach 
the goods or estate of James J. Twombly, and particularly a 
quantity of logs lying in Penobscot river, ( describing, by 
their marks the logs upon which the plaintiff had worked,) 
upon which the plaintiff claims to have a lien, by virtue of a 
statute entitled "an act to secure to laborers on timber a 
lien thereon." 

Tho declaration was in the common form, on an account 
against Twombly, annexed, and contained no allegations of 
any claim upon the logs; nor did the precept authorize the 
defendant to attach the logs only, as "the goods or estate of 
Twombly." 

The plaintiff's execution, upon which Wilson demanded 
the logs, was against the goods, chattels, and lands of Twom
bly, and for want thereof against his body. It neither com
manded or authorized the officer to take the property of any 
other person than the judgment debtor. 

It does not appear that Twombly ever owned the logs, or 
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had any interest in them, except as an operator under an
other person or persons, and there was evidence in the case 
that he had received his pay for hauling them, and had sold 
and conveyed whatever interest he had in them, to Leadbet
ter, before they were attached by the defendant, by whose 
return upon the writ, it appears that they were not attached 
as Twombly's property. 

To render the defendant liable in this suit, the attachment 
of the logs must have been authorized by his precept against 
Twombly. It must have been a valid attachment, which, 
when made, he would have been bound to preserve, and the 
demand made by Wilson must have been for property attach
ed, which he could lawfully dispose of, and appropriate the 
proceeds thereof, in payment of the execution in his hands, 
and which the defendant was under legal obligations to de
liver to him for that purpose. 

The instructions of the presiding judge, to which excep
tions were taken, assumed that the precept against Twom
bly authorized the attachment, and that the attachment was 
valid, and that the execution authorized the demand, upon 
which the defendant was bound to deliver the logs attached. 

They held the defendant liable, without any regard to the 
question whether or not Twombly had any interest in the 
logs at the time of tho attachment, or at any other time. 

There was error in the instruction given, and as agreed by 
the parties, the default must be taken off, and the action 
stand for trial. 

30 
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FRANCIS WHITMORE versus OTIS ·WHITCOMB. 

Minors under the age of fourteen years may be bound as apprentices until 
that age, without their consent, by their father, if living; and if not by 
their mother or legal guardian ; and above that age in the same manner, 
with their consent. 

The indentures should be made by the father or mother, the minor, if above 
the age of fourteen years, consenting, and not by the latter with the con
sent of the former. 

ON REPORT by .A.PPLETON,.J. 
The facts of the case are clearly stated in the opinion of 

the court. 

L. W. Howes, counsel for the plaintiff. 

J. G. Dickerson, counsel for the defendant. 

APPLETON, J. This is an action brought by the plaintiff 
to recover for the services of Hollis Wentworth, his indented 
apprentice, as he alleges. 

The defence is that the indentures not being in pursuance 
of the requirements of R. S., chap. 90, are void. 

The parts of the indenture material to be considered in 
the determination of this case, are as follows : 

" This indenture witnesseth, that Hollis Wentworth, aged 
about fifteen years, of Belfast, in the County of Waldo, and 
State of Maine, by and with the con8ent of Ruth Wentworth, 
his widowed mother, hath voluntarily and of hi8 own free 
will and accord put and bound himself to Francis Whitmore, 
of Waldo, in said county, to serve him from the date hereof 
for and until he shall arrive at the age of twenty-one years, 
during which time said Hollis shall faithfully, honestly and 
industriously serve him, and all his lawful" commands every
where, readily obey," &c. 

Then follow mutual covenants on the part of the minor 
and the master, which are of no importance in the view we 
have taken of the case. 
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'l'he indenture then concludes as follows : 
"In witness whereof, the parties aforesaid, with the said 

Ruth Wentworth, who hereby gives lier assent and sanction 
to said covenant and agreement, have hereunto set our hands 
and seals, this seventh day of April, Anno Domini one thous
and eight hundred and fifty-four. 

FRANCIS WHITMORE, L. S. 

HER 

RUTH ~ WENTWORTH, L. S. 
MARK. 

HIS 

II OLLIS ~ WENTWORTH, L. S." 
MARK. 

It will be perceived that by this indenture the minor binds 
himself, and the mother gives her consent thereto, not in any 
manner binding herself. 

By R. S., chap. 90, sec. 1, "children undei· the age of 
fourteen years may be bound as apprentices or servants 
until that age, without their consent, by their father, if living; 
and if not, by their mother or legal guardian," &c. 

By sec. 2, "minors above the age of fourteen years may be 
bound in the same manner with their consent, which shall be 
expressed in the indenture and testified by their signing the 
same," &c. 

The binding in both cases is to be "in the same manner." 
The contract is to be by the father, mother or g1;1ardian, as 
the case may be. The covenants are between one or the 
other of them and the master. The minor being under age 
cannot contract for himself. He is not, therefore, to be one 
of the contracting parties. No suit could be maintained 
against him for the non-performance of the covenants of the 
indenture. The only difference in the indentures arising 
from the age of the minor, is, that when under fourteen 
years his consent is not required, and when above that age, 
it is. 

In the present case the provisions of the statute• have 
been reversed, the boy binding out himself and the mother 
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consenting thereto, instead of the mother L>inding out the 
son and he expressing his consent, as is required by sec. 2. 

The indentures being void, by the agreement of parties a 
nonsuit must be entered. 

Plaintiff Nonsuit. 

IsRAEL DECROW AND ALS. versus WALDO MuT. fas. Co. 

Where a policy of insurance upon a vessel pro,idcs that the insurers shall 
not be answerable for any loss which may arise in consequence of seizure 
for or on account of illicit or prohibited trade, or trade in articles contra
band of war, but the judgment of a foreign colonial court shall not be 
conclusive of those facts ; such judgment is prima facie evidence of the 
facts, and must be held conclusive in the absence of proof to impeach it. 

An attempt to trade in violation of law is within the provisions of such 
policy. 

ON FACTS AGREED. 

This is an action brought upon a policy of insurance 
effected upon the bark Georgiana. 

The parties agree that plaintiffs, at the time when said 
policy was effected, and when said bark was captured and 
condemned, were the owners of her. That she sailed from 
New Orleans on or about the 25th of April, 1850, was seized 
by a Spanish vessel of war on or about the 18th of May fol
lowing, carried to Havana, and there, in the month of July 
following, by a legal tribunal of the country, condemned, 
upon the ground that she was employed in the " Lopez Ex
pedition," so called, against the island of Cuba. She was 
sold under the decree of said tribunal, and passed beyond 
the control of plaintiffs and defendants, and that neither have 
ever regained possession of her. 

It is further agreed that on the 17th of September follow
ing plaintiffs abandoned said bark to defendants, and on the 
22d of November following furnished to defendants a state-
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mont of the circumstances attending her capture and con
demnation. 

The writ, policy, depositions of Joseph A. Graffam, Ed
ward Watts, Albert Sleeper, and Henry Dockham, make a 
part of the case. 

Judgment is to be rendered by the Law Court according 
to the legal rights of the parties. 

W. G. Crosby, counsel for the plaintiffs. 

H. 0. Alden, counsel for the defendants. 

HATHAWAY, J. By the policy upon which this action was 
brought, " It is agreed that the insurers shall not be answer
able for any loss which may arise in consequence of seizure 
for or on account of illicit or prohibited trade, or trade in 
articles contraband of war, but the judgment of a foreign 
colonial court shall not be conclusive upon the parties as to 
the fact of there having been articles contraband of war on 
board, or as to the fact of an attempt to trade in violation of 
the laws of nations/' 

The United States were at peace with Spain, of which 
Cuba was a colony, and by the facts agreed, it appears that 
the bark Georgiana was seized by a Spanish vessel of war, 
carried to Havana, and there, by a legal tribunal of the coun
try, condemned, upon the ground that she was employed in 
the "Lopoz Expedition," so called, against the island of 
Cuba; that she was sold under a decree of said tribunal, and 
passed beyond the control of the plaintiffs, and that she was 
subsequently abandoned to tho defendant company. 

Cuba being a colony of Spain, and the tribunal by which 
the judgment was rendered being a colonial tribunal, by the 
terms of the policy, the judgment by which the bark was 
condemned was not conclusive upon the parties, of the facts 
which would render her liable to condemnation. But al
though not conclusive, it was prima facie evidence of those 
facts, and must be held conclusive in the absence of proof to -
impeach it. 
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If the Georgiana sailed on an unlawful expedition against 
Cuba, and being prevented by adversary winds and currents 
from entirely accomplishing the object designed, had for
warded by the Creole the men and munitions of war, in pur
suance of the original purpose, the facts that at the time of 
the seizure by the Spanish vessel of war, there were no men 
on board her who were engaged in the contemplated inva
sion, and that there were no arms, or ammunition then on 
board, would constitute no sufficient grounds for her roleaso 
from liability to seizure and condemnation for what she had 
already done in the illicit enterprise, under the direction of 
the master then having charge of her. 

She had performed the outward voyage to the extent of 
her immediate ability as a sailing vessel, at least, so far that 
the use of the more certain speed produced by the power of 
steam, was deemed expedient to complete it, which was prob
ably originally anticipated, for the mate, Graffam, testified 
that she had on board about a thousand barrels of coal, 
which the steamer Creole received with the passengers and 
arms; and the case discloses no other purpose for which the 
coal was destined. 

It was sufficient that "an attempt" to trade, &c., in viola
tion of the laws of nations, should have been proved. The 
attempt was made, and partially accomplished by the Geor
giana, and was in progress towards completion by the aid of 
another agent, the steamer Creole, to which the bark had 
furnished the coal convenient or necessary to enable the 
steamer to finish what the bark had commenced and partly 
performed. The two vessels apparently were acting in con
cert, for the accomplishment of the common purpose. 

The plaintiffs cannot avail themselves of their ignorance 
"that the passengers, &c., were destined for the invasion of 
Cuba," as their counsel contends. Their agent, the master 
of the bark was one of the owners, and is one of the plain
tiffs. Their ignorance of the hazardous character of the 
voyage for which he chartered her, could have no effect 
upon her liability to seizure and condemnation in a foreign 
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port, for a violation of the laws of nations, and therefore 
could have no effect upon the legal rights or liabilities of the 
parties in t"b.is suit. But the evidence contained in the depo
sitions of Graffam, Sleeper and Watts, leaves no reasonable 
doubt that the master, when he chartered the bark in New 
Orleans, was well aware of the character of the business in 
which she was to be employed. His repentance came too 
late, when, as Graffam testified, he "tried to induce a ma
jority of those on board to agree to return to New Orleans." 

The enterprise had been commenced, and was in progress 
-the risk had been incurred. 

He had advanced so far in his transgression that his re
pentance, then, could not save the bark. 

The testimony contained in the depositions confirms the 
correctness of the decision by which the bark was con
demned. 

Plaintiff nonsuit. 

PETER C. LAKEMAN versus JOSEPH W. POLLARD AND .A.LS. 

If the performance of a contract becomes impossible by sickness or similar 
disability, the contractor may recover on a quantum meruit for what he 
did perform. 

When the laborer has adequate cause to justify an omission to fulfill his 
contract, he cannot be regarded in fault. 

Where from the prevalence of a fatal disease in the vicinity of the place 
where one had contracted to labor for a specified time, the danger was 
such as to render it unsafe and unreasonable for men of ordinary care and 
common prudence to remain there, it is sufficient cause for not fulfilling 
the contract. 

ExcEPTIONS were taken by the defendant to the rulings of 
MAY, J., in this case, which is an action of assumpsit for 
three months' labor, at thirty dollars per month from May 1 
to August 1, 1854. 
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The defendants relied upon their brief statement that the 
plaintiff agreed to work during the sawing season of A. D. 
1854, and had left beforo the season expired without the 
leave or consent of the defendants, and without any justifia
ble cause. 

It was proved that the said sawing season commenced 
May 1st and ended tho last of N ovembor, that year, A. D. 
1854, and that plaintiff left July 29th or 30th. 

It was proved that the plaintiff was in the defendants' em
ploy from May 1st to July 29th or 30th, and one of the 
plaintiff's witnesses testified that the plaintiff did extra work 
-a day or two-within that time. 

The plaintiff called Enoch Bagley, who testified, in answer 
to questions of plaintiff's counsel, and subject to objections 
made thereto by defendants' attorney, that he (the witness) 
worked there at the same time and place the plaintiff did, 
and that he ( the witness) was not liired for tho season, but 
only so long as he should think fit. 

Valentine N uto and Alvin Stone, both likewise introduced 
by plaintiff, testified that they also worked there for defend
ants, at the same time and place, and were not hired by the 
season, but only to remain there so long as they pleased. 

This testimony was admitted, the defendants' counsel ob
jecting. 

The witnesses all testified that it was healthy at the mills 
up to the time the plaintiff left, and at the boarding house, 
and that it continued healthy there all the season. 

The testimony was, that it was reported there was cholera 
at St. Johns, also in Portland near the city, also a few cases 
at Boar's Head, and that there was alarm and excitement at 
the mills on account of it, and that from seventy-five to 
eighty persons passed the mills daily fleeing from the city on 
account of the cholera, and were seen from the shore of the 
bay waiting for conveyance over. 

At the request of the defendants' counsel the court 
allowed the following questions to be proposed to the jury, 
and answered by them, to wit: 
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1. Was the plaintiff hired by the defendants to work for 
the sawing season of A. D. 1854 '? 

Ans. by the Jury. "The jury disagree as to tho first ques
tion as to a special contract." 

2. Did the plaintiff leave the defendants' employ before 
the expiration of the season? 

Answered in the affirmative. 
3. Did the plaintiff quit the defendants' employ without 

their leave or consent, before the expiration of the time for 
which he was hired? 

Answered in the affirmative. 
4. Was the plaintiff, while in the defendants' employ, un

safe by reason of cholera or any other sickness, or would he 
have been unsafe if he had remained and worked to the end 
of his contract? 

.Ans. " The jury decide that he might have been considered 
unsafe at the time he left." 

The next question was put at the suggestion of the judge 
presiding. 

5. Would a man of ordinary care and prudence have been 
justified in leaving at the time the plaintiff did, under all the 
circumstances ? 

Answered in the affirmative. 
Defendants' counsel requested the judge presiding to in

struct the jury, as follows: 
1. That what is a reasonable excuse for non-fulfillment of 

a contract is simply a question of law. 
2. And the prevalence of an epidemic sickness nearly in 

the vicinity, but no instance of which had occurred at the 
placo where the contract has to. be fulfilled, would not, in 
law, be a sufficient excuse for the non-fulfillment, in law. 

The judge did not give the instructions in the words re
quested, but did instruct the jury that if they were satisfied 
that the work done by the plaintiff was performed under a 
special contract, and that the plaintiff did not fulfill his con
tract, but left the defendants' employ before the term ho had 
hired for had expired, without the consent of the defendants, 
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he could not reeover, unless the plaintiff had satisfied them 
from the proof in the case that he had good and sufficient 
cause for so leaving, and that they would determine from 
the evidence in the case whether there was or not such a 
prevailing and dangerous epidemic or sickness in the vicin
ity of the mill when the plaintiff left as to render it danger
ous for him to remain at work there, and also that if the dan
ger was such as to render it unsafe and unreasonable for 
men of ordinary care and common prudence to remain there, 
that danger would be a sufficient cause for leaving, and not 
fulfilling his contract. 

The verdict was for the plaintiff. 

N. Abbott, counsel for the plaintiff. 

G. P. Brown, counsel for the defendant. 

HA.THAW AY, J. The plaintiff labored for the defendants at 
their mills in St. Johns, and by this action claims to recover 
his wages. 

The defence is, that the labor was performed under a cou
tract, on his part, to work for the defendants during the 
sawing season of 1854:, which he did not fulfill. 

The testimony of Bagley, Nute and Stone that "they were 
not hired by the season, but only to remain there as long as 
they pleased," could have no legitimate effect upon the 
rights of the parties in this suit, and was improperly ad
mitted. That testimony was introduced by the plaintiff as 
tending to show that lie was not hired for a specified time. 
But the jury found that he was so hired. Else they could 
not have found, as they di~, specially, that " he quit the de
defendants' employ, without their leave or consent, before 
the expiration of the time for which he was hired." 'l'he 
defendants were not aggrieved by the admission of that testi
mony, for the special findings of the jury show that it pro
duced no effect. 

The plaintiff contends that he was excused from the per
formance of his contract, and justified in quitting when he 
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did, by reason of the alarm and danger occasioned by tho 
prevalence of the cholera in the vicinity of the mills, and 
that he is entitled to a reasonable compensation for the labor 
performed. If the fulfillment of the plaintiff's contract be
came impossible by the act of God, tho obligation to per
form it was discharged. If he was prevented by sickness or 
similar inability he may recover for wha the did, on a quan
tum meruit. 1 Parsons on Contracts, 524. 

The plaintiff was under no obligation to imperil his life 
by remaining at work in the vicinity of a prevailing epidemic 
so dangerous in its character that a man of ordinary care 
and prudence, in the exercise of those qualities, would have 
been justified in leaving by reason of it, nor does it make 
any difference that the men who remained there at work 
after the plaintiff left were healthy, and continued to be so. 
He could not then have had any certain knowledge of the 
extent of his danger. He might have been in imminent 
peril, or he might have been influenced by unreasonable 
apprehensions. He must, necessarily, have acted at his 
peril, under the guidance of his judgment. 

The propriety of his conduct in leaving his work at that 
time must be determined by examining the state of facts as 
then existing. When the laborer has adequate cause to 
justify an omission to fulfill his contract, such omission can
not be regarded as his fault. Whether or not the plaintiff 
had such cause was a question of fact, to be determined by 
the jury, upon the evidence. 

" ·where there are conflicting proofs, or some necessary 
facts are to be inferred from others which are proved, then 
it is the province of the jury to decide the cause, under in
structions from the judge, as to the principles of law which 
should govern them." Sherwood v. Maverick, 5 Maine R., 
295. 

The question was rightly submitted to the jury, and with 
appropriate instructions. . 

No question is presented by the exceptions concerning 
the rulings of the court upon the subject of damages, or the 
amount, if any, recoverable for wages. . 
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.A report of tho whole evidence, signed by the presitling 
judge, as the law requires, has not been furnished to the 
court. Therefore the motion for a new trial cannot be enter
tained.* 

Exceptions and motion overruled. 
Judgment on the verdict. 

TENNEY, C. J., and .APPLETON, J., concurred. 

GOODENOW, J., concurred in the result only. 

MAY, J., concurred, remarking that the testimony of Bag
ley, Nute and Stone was admitted as contradictory of other 
witnesses i11troduced by the defendant, and not upon the 
main question : and for such purpose was clearly admissible. 

REUEL STANLEY versus MARK L. DRINKWATER. 

,vhere a vessel was attached upon a writ, and the officer did not take and 
retain the possession of it, but took a receipt therefor, the attachment 
was held to be dissolved thereby. 

So, too, the purchase of the property by the attaching creditor taking a bill 
of sale of it from the debtor, operates as a dissolution of the attachment. 

Where property is attached on execution, and the officer in his return states 
that the service, or further service of the execution, is suspended by rea
son of a former attachment, when no such attachment is in force; and 
afterwards takes a receipt for such property, to be re-deli\'ered on demand, 
or within thirty days from the rendition of judgment in the first suit, no 
action can be maintained on such receipt. 

If an attachment be dissolved by the acts of the parties, without the knowl
edge of the officer who made it, and he makes a subsequent attachment 
upon execution, subject to the first, and suspends further service of the 
execution for that cause, no rights will be secured to the creditor under 
the R. S. of 1841, chap. 117, secs. 33 and 34, beyond those which would 
have existed if the officer had known, when he made the second attach
ment, that the prior one had been dissolved. 

"This, and the following case of Stanley v. Drinkwater, were entered in 
the Law Court in 1856, to be argued in writing, and were dccide<l by the 
members who held the term for that year, although they were not argued 
till 1857. 
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This action comes before the full court upon REPORT by 
MAY, J., and the facts in the case are clearly stated in their 
opm1011. 

A. P. Palmer, counsel for the plaintiff. 

N Abbott, counsel for the defendant, argued as follows : 
On February 2d, 1855, the plaintiff, then a deputy sheriff, 

attached one eighth of the schooner Flying Arrow, on a writ, 
Gilmore Sylvester v. Alvan Elwell, and took a receipt, and 
left the property in the hands of Elwell, the defendant. 

On the 12th day of February, 1855, the plaintiff seized the 
same property on an execution in favor of H. M. Lancaster 
v. said Elwell. 

On the 8th <lay of March, 1855, said Elwell sold by bill of 
sale the same property to Gilmore Sylvester. 

On the 10th day of March, 1855, the receipt in suit was 
taken. On the 10th day of March, when the receipt in suit 
was taken, the property did not belong to Elwell, the debtor, 
but to Gilmore Sylvester, under his bill of sale of the 8th; 
hence, the action on the receipt must fail. 8 Maine, 122; 19 
Maine, 49; 14 Maine, 414. 

But the plaintiff claims to recover on the ground of his 
seizure of the property on Lancaster's execution, the 12th 
day of February. This he cannot do. That seizure was 
void, he not having sold the property within fonr days from 
the seizure, as the statute requires. But the plaintiff says 
he had a right, under the statute, to suspend and put off the 
sale beyond the four days, on the ground of a prior attach
ment, to wit, the attachment made February 2, in favor of 
Gilmore Sylvester. That attachment did not exist at the time 
of the seiznre on the execution, the 12th. It had been dis
solved. The plaintiff admits in his testimony that at the time 
he made said attachment he took a receipt for the property, 
and that he had no possession or control of the property after 
he took the receipt. The taking of that receipt dissolved the 
attachment. 37 Maine, 326. Hence there was no attachment 
on the property at the time of the sefaure on Lancaster's exe-
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cution; and hence there could be no suspension of the sale. 
All rights by virtue of the seizure were lost at the end of 
four days from the seizure. The attachment made on the 
2d of February being dissolved by the officer's taking a 
receipt, all rights being lost by virtue of the seizure on the 
execution, on the 12th, by neglecting to sell within the four 
days, there was no claim on the property on the 8th of 
March, when Elwell sold it to Gilmore Sylvester; and hence 
on the 10th of March, when the receipt in suit was taken, 
Elwell had no property in the schooner; and if so, this action 
must fail. There are other grounds of defence, as the court 
will see by an examination of the case, but as I think the 
one named fatal to the action, I will omit the presentation of 
them. 

:i\fa Y, J. This is an action upon a receipt, dated March 
10th, 1855, given by the defendants to the plaintiff, as a dep
uty sheriff, wherein they promise and agree to re-deliver to 
the plaintiff one eighth part of the schooner ~alled the Fly
ing Arrow, with all her tackle and appurtenances, the same 
having been taken as the property of one Alvan Blwell, 
upon an execution against him in favor of one James Lan
caster, subject, however, to a previous attachment upon a 
writ in favor of Gilmore Sylvester against said Elwell. By 
the terms of the receipt the property was to be re-delivered 
to the plaintiff, or his successor in office, on demand; and in 
case no demand should be made, then to be re-delivered with
in thirty days from the rendition of judgment in tho action 
aforesaid. 

The writ in said action was returnable to this court, at the 
:i\Iay term, 1855, but was not entered; and the plaintiff there
upon, on the eighth day of said May, made a demand of said 
property upon his said receipt, and the defendant neglected 
to re-deliver the same. It further appears that the plaintiff 
ih that suit, had on the eighth day of the preceding March, 
become the purchaser of said eighth part of said schooner, 
her tackle and appurtenaces, and that said Elwell on that day 
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had conveyed the same to him by a bill of ~ale in due form, 
and recorded at the custom-house in accordance with the 
statute requirements of the United States. This sale ap
pears to have been made upon good consideration; and there 
is no testimony in the case tending to impeach it on the 
ground of fraud. By it tho purchaser took all Elwell's inter
e::Jt in the schooner, subject only to such attachments a;; then 
existed upon it. Weston v. Dorr, 25 Maine, 176. 

The attachment on Lancaster's exe.cution appears to have 
been made on the t,:velfth of February preceding, and the 
officer's return thereon, states that "said attachment by rea
son of said prior attachment is suspended." The plaintiff 
testifies that subsequently he learned that the defendant, 
Drinkwater, had bought a part of the schooner, and was 
going to sea in her, and that he then took the receipt on 
which this action is founded. .At this time he appears to 
have been ignorant of the sale from Elwell to Sylvester; and 
neither he or Lancaster had any knowledge of any settlement 
of.Sylvester's suit, or of the dissolution of his attachment, if 
it had then been dissolved. 

The plaintiff does not appear to have taken at the time of 
his attachment of the schooner upon Lancaster's execution, 
any steps to secure the benefit of such attachment, other 
than to notify the receiptor for the property upon Sylves
ter's writ of the fact of such subsequent attachment, and of 
the suspension of further service by reason of the prior one. 
He did not seize and retain possessioii of the schooner when 
the first attachment was made. He therefore must have 
relied upon his receipt, and not upon a continued attach
ment. Under such circumstances it was competent for El
well to sell the schooner, and the purchaser would acquire a 
good title. Weston v. Dorr, 25 Maine R., 176, before cited. 
The taking of the first receipt operated as a dissolution of 
the first attachment, and subjected the property to a second 
attachment free from the first. Waterhouse v. Bird, 37 
Maine R., 236 . 

.At the time, therefore, when the attachment upon the exe-



472 EASTERX DISTRICT. 

Stanley v. Drinkwater. 

cution was made-, there wa8 no such cause existing as to jus
tify the suspension of further service, under the statute, as 
is now contended for. The sale by tho officer should have 
been made in the same manner as if no prior attachment had 
been made. 

It follows also that when the plaintiff took the receipt in 
suit, Elwell, the debtor in the execution, had no attachable 
interest in the schooner. He had parted with all his interest 
before. That such fact is a good defence to an action upon 
the receipt, is too well settled to require the citation of au
thorities to sustain it. If, however, we could regard the 
first attachment as subsisting when the second was made, 
and the suspension of further service as justified by tho Re
vised Statutes of 1841, chap. 117, secs. 33 and 3°1, still it is 
difficult to perceive any ground upon which the plaintiff can 
prevail. By the provisions of this statute the last attach
ment upon the execution 1vas continued only thirty <lays 
after the first attachment should be dissolved. Assuming 
that the officer's return shows a suspension qf the further 
service of said execution by reason of tho prior attachment, 
and not an entire suspension of the attachment itself, as tho 
language of the return seems to indicate, of which we give 
no opinion, it then becomes necess'1ry to dete;mine when 
the attachment upon Sylvester's writ was dissolved, so that 
the plaintiff in this suit would no longer be responsible to 
the creditor for the property returned upon that writ. Does 
not the evidence in the case show such a dissolution more 
than thirty days before the demand relied upon in this 
suit? We think it does. We cannot doubt that Sylvester's 
attachment was in fact dissolved on the eighth day of March, 
1855, when he tuok his bill of sale. By that act the officer 
would be relieved from all further obligation to detain the 
property. The fact of the purchase, as well as the language 
of the covenants contained in the bill of sale, which must 
have been known to the creditor, is altogether inconsistent 
with any other idea than that the parties to that bill of sale 
must have intended that the attachment should then be dis-
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solved. Such mutual intention then took effect. The fact 
that the action was not entered renders it probable that the 
bill of sale was made for the purpose of paying Sylvester his 
debt, then in suit. Such dissolution of his attachment, and 
the consequent discharge of the officer from all liability to 
keep and detain the property, deprived the officer of all right 
to reclaim the property from the debtor by virtue of that 
attachment, or upon his first receipt, and left the property 
open to a levy upon Lancaster's execution; but the property 
not having been seized or demanded within thirty days from 
such dissolution, all benefit of his attachment was thereby 
lost. Pearsons v. Tinker, 36 Maine, 384. 

It is contended that the prior attachment ought not to be 
regarded as dissolved until the final adjournment of the 
court to which the writ was returnable. It is said that the 
action might by law be entered at any time during the term, 
and that until the term had expired neither the officer nor 
the execution creditor, could have had, and that they in fact 
did not have, any certain knowledge of the dissolution of the 
attachment. The statute clearly contains no such provision; 
and if such provision is desirable, it belongs to the legisla
ture, and not to the court, to make it. By the statute as 
it now stands it is the fact of the dissolution of the attach
ment, and not the time when it becomes known by which we 
are to determine when the thirty days during which it con
tinued, actually commenced. In view of all the facts, the 
attachment having been lost when the demand was made, the 
plaintiff must become nonsuit. 

Plaintffs nonsui't. 

TENNEY, C. J., HATHAWAY, APPLETON, and GOODENOW, J~ 
J., concurred. 

31 
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DAVID w: EDWARDS versus JABEZ s .. CURRIER. 

A party plaintiff, purchaser of goods alleged to have been made in fraud of 
creditors, being a witness, may well testify concerning his motives and 
purposes in reference to the purchase of the goods. 

Where the facts and circumstances attending the sale of goods' are of such a 
character as to leave little doubt that the sale set up was invalid in law, 
and the court have good reason to believe the jury must have misappre
hended the evidence or disregarded their duty, a new trial will be granted. 

The plaintiff in this case sued out his writ upon a demand 
of $700 against Edwards & Goddard, and by an officer 
attached· their goods in. store and the next day purchased 
the same and surrendered the notes. An account of stock 
was taken and the amount found to be, nominally, eleven or 
twelve hundred dollars. These goods were subsequently 
attached by other creditors and this suit is brought against 
the officer, this defendant, for the value of the same. 

EXCEPTIONS were taken to the rulings of HATHAWAY, J., 
and the evidence is reported on a motion for a new trial. 

The verdict was for the plaintiff. 

N. Abbott, counsel for the plaintiff. 
This is an action of trespass against an officer for taking 

and selling· goods on a writ. The plaintiff claims the goods 
by virtue of a bill of sale from the defendants in the writ. 
The bill of sale and delivery of the goods under it were prior 
to the attachment by the officer. 

The defence set up is fraud. 
The jury have found that there was no fraud, and the 

court will not disturb the verdict unless they shall perceive, 
from the evidence, that the jury clearly erred. 

One of the badges of fraud relied upon is that the goods 
were sold without an account of stock being taken. Such is 
not unfrequently the case in a sale to secure a creditor, or 
rather to pay a creditor when the debtor is in failing cir
cumstances, and the goods are insufficient to pay the debt. 
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Besides the plaintiff had, the night before the sale, attached 
all of the goods to secure his claim, and believing that he 
could not make out of the whole more than enough to satisfy 
his claim, he refused to relinquish his attachment unless he 
could have a bill of sale of the whole. By the consent of 
both parties he took a bill of sale for the whole, and gave up 
notes to the amount of seven hundred dollars. 

The second badge of fraud relied upon, is that the goods 
are worth much more than the sum paid for them, to wit: 
seven hundred dollars. Defendant1s own testimony shows 
that they were worth much less. Defendant says he sold 
them to the best advantage he could and all he got was 
three hundred and seventy-five dollars, and the net proceeds 
only amounted to two hundred and eighty-nine dollars, after 
deducting the expenses of sale. 

But the defendant contends that between the date of the 
bill of sale and the attachment by the defendant the plaintiff 
secretly abstracted a portion of the goods. He testifies that 
he did not, and several witnesses testified that they noticed 
no change in the goods. Besides, the plaintiff could have 
no motive in secretly abstracting his own goods. They 
were his by absolute bill of sale, and he had left an agent, 
Miss Sawyer, to sell them out. If any goods were abstract
ed after the sale and before the attachment by defendant, 
they were abstracted by the defendants in interest: They 
were about the premises, while the plaintiff was at home in 
Liberty. 

But if goods were abstracted by the plaintiff, or by the 
defendant in interest, or by any other person, still it is 
apparent from the testimony that the sum of seven hundred 
dollars could not have been realized from the whole goods 
sold under the bill of sale. They• were millinery goods, 
many of them old and shop worn.· They were variously 
estimated by witnesses from eleven to thirteen· hundred dol
lars, nominal value. The goods which defendant admits he 
took and sold were estimated, even by the defendant's wit
nesses, at eight or nine hundred dollars, estimating them at 
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cost prices. Yet the defendant only realized from the pro
ceeds of the sale two hundred and eighty-nine dollars, less 
than one-third of the nominal value. When a failure takes 
place such goods cannot be sold for anything like their nom
inal value. Tho eYidence shows that he paid too much for 
the goods. She says the goods sold her by defendant at 
Boston prices amounted to eight hundred dollars. 

Third badge of fraud relied upon is that plaintiff's vendors, 
or one of them, acted fraudulently. I need not argue the 
question whether they did or not, as there is no evidence 
in the case tending to show that the plaintiff took any part 
in it, or even was cognizant of it, even if such were tho fact. 

The instructions wore all given as requested, and only one 
legal question arises in the case, and that is a question of the 
admissibility of evidence. The plaintiff's counsel offered to 
prove by the plaintiff himself that in the purchase of said 
goods he acted in good faith, and had no intention of 
defrauding creditors. Defendant's counsel objected, but the 
court overruled the objection. 

It has been settled by this court that a witness may testify 
as to his purpose or intention, when he did an act which is 
subsequently brought into question. Thus a pauper may 
testify with what intention he left a town and took up his 
residence in another town. So overseers of the poor may 
testify with what intention they furnished supplies to a pau
per. Corinna v. Exeter, 13 Maine R., 321. It would be a 
very singular rule of evidence that would preclude a witness 
from testifying to his intention in doing a certain act when 
tho point in issue involves his intentions at the time of doing 
the act. 

A. P. Gould, counsel for the defendant. 
Such are the facts in this case that it is impossible to avoid 

the conclusion that the jury misapprehended the evidence 
and the instructions of the court. 

The law relating to fraudulent sales of property is not 
quite as simple and as readily understood by a jury, as that 
of most other cases, 
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I know the reluctance of the court to set aside verdicts, 
as against evidence, and agree that in a balanced case, or 
one where the preponderance of evidence is not manifestly 
disregarded, the opinion of the jury should stand; but this 
court sits to correct the errors, at trials, and to see that no 
party suffers from the mistakes of the court, or the impulses 
of prejudice and passion, or the inattention of the jury; and 
it is as important to the administration of justice, that the 
mistakes of the jury should be corrected, as those of the 
court. This is of the class of cases in which the losing party 
would have been entitled to a second jury trial, under our 
former judicial system, by appeal; and I submit that under 
the present system, there should be less hesitation to set 
aside a verdict where there has been but one jury trial. 

Fears as to the superiority of the present over the old or-·· 
der of things, have been sometimes quieted by the assurance 
that the conrt would see to it that parties did not suffer by 
the errors of a first trial. 

In Wells v. Waterhouse, 22 Maine R., 131, this court held 
that if the verdict was clearly against the weight of evidence, 
they would set it aside. 

In Goddard v. Cutts, 11 Maine R., 440, 443, the court held' 
that "when called upon to decide whether the verdict is or 
is not against the weight of evidence, it must be weighed 
according to the rules established by law." 

This may be an important consideration in looking at the 
evidence in this case. 

I do not propose to examine very minutely the evidence. 
It cannot be necessary. There are certain facts undisputed,. 
which, when allowed their proper legal effect, render the sale· 
of Misses Edwards & Goddard voidable by their creditors. 

There are several things in the case which arrest the at
tention. 

Edwards was the brother of one and cousin of the other 
girl. He had kept close watch of them during the sixteen 
or seventeen months in which they were in trade, and knew 
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as much about their affairs as they knew themselves. He 
knew .that they were largely insolvent; this he confesses. 

His demands against them were less than seven hundred 
dollars, while their other indebtedness was nearly three thou
sand dollars. A.II the property they had was about seven
teen hundred dollars' worth of goods in the store, about one 
hundred dollars in cash, and a lot of goods which wore 
secreted with his knowledge, if not under his advice, two 
months before tho sale to him; the value of which wo failed 
to prove. They were afterwards clandestinely carried away 
from · Augusta by plaintiff, and secretly taken to Newbury
port, and there sold, at a sacrifice, by his sister. 

Being sent for by his sister, and informed that the girls' 
creditors are pressing them, he goes down, and instead of 
taking security on their property, leaving the balance for 
honest creditors, ho allows the girls to keep the money 
which they had, and the secreted goods, which ho knew the 
creditors would not find, and takes an absolute conveyance 
of all the goods, furniture, and everything· attachable in the 
shop. The value of which ,vas not less than seventeen hun
dred dollars. He claims that they wore worth about that in 
his writ; and tho other proof shows conclusively, that the 
goods were worth from fourteen hundred to two thousand 
dollars, the witnesses varying. He thereupon took posses
sion, and resisted the claims of creditors, claiming an abso
lute title to the whole property. 

Lastly, and most important, he made an agreement to pay 
back to the girls the excess of the value of the goods, over 
his demands, secretly, or did and said what was tantamount 
to it. 

Conscious that the possession of so large an amount of 
property would be evidence of a fraud upon the creditors, 
he secretly carried away a portion of the goods, after he got 
possession, and before the defendant went in, as an attaching 
officer. 

These facts are all either undenied or are established by 
the weight of evidence. 
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Now what are the legal rights of the defendant under such 
circumstances. He justifies as an officer holding the writ of 
Palmer & Co., and other bon~ . .ftde credito.rs of the firm of 
Misses Edwards & Goddard. 

" If there is mingled in the contract an attempt to delay or 
hinder other creditors, or to protect the property from them, 
beyond what may be necessary for the security of the mort
gagee, the contract will be .deemed to be fraudulent and 
void," is the language of this court in Brinley v. Spring, 7 
Maine R., 241, 252. 

A fortiori, if such intent . was shown, in case of a sale, 
absolute on its face, and held up to other creditors as such. 

If one has an honest claim against an insolvent person, 
and undertakes to get security for a much larger amount, he 
there by renders' his security void as to that part of the claim 
which is honest, as against bona fide creditors. " Tlie fraud 
corrupts and destroys tlie whole." Fairfield v. Baldwin, 12 
Pick. R., 388, 398 . 

.A.nd upon the same principle, the plaintiff, by his act of 
taking a much larger amount of goods than was sufficient to 
pay his debt, rendered the sale to him void, without taking 
into view the fact of a secret trust. 

The law requires a man who has a claim against a person 
whom he knows to be insolvent to deal fairly and honestly by 
the other creditors, and will not permit him to take.all the 
property of the insolvent, (if it is. more than enough to pay 
his debt) whether it be by way of security or satisfaction • 
.A.nd if he does so it is a fraitd upon the others, and the sale 
may be avoided by them. 

It was contended by the plaintiff's counsel at the . argu
ment to the jury that the sale ought to be sustained to the 
amount of plaintiff's demand, even if he did procure a much 
larger amount· of goods than was necessary to secure it ; and 
I am inclined to think the jury acted upon the suggestion. 
But this would be holding out a strong inducement to fraud
ulent concealment or covering of the property of insolvent 
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persons ; giving the party the chance to gain without the 
liability to loss, even if detected. The law is directly the 
reverse. It offers no such temptation to fraud. 

In Holland v. Crafts, 20 Pick., 321, 338, it is hold that "at 
law a conveyance cannot be held good in part and bad in 
part." 

That was a case of fraudulent conveyance where a good 
consideration in part had been paid. The court held that 
the intent to defraud in part rendered the contract voidable. 

Even "if a conveyance is made by one insolvent upon a 
good and sufficient consideration advanced to him, but not 
bona fide, and the purchaser is conversant thereof, it is void 
against creditors. How v. Ward, 4 Maine R., 207. See 2 
Starkie's Ev., 616, et. seq. (4 Am. ed.) 

" Where there is no dispute about the f~cts whether a 
conveyance is fraudulent or not is for the court." Jackson 
v. Mather, 7 Cow., 301. And, as I contend, there are facts 
not disputed in this case which render the sale void. Rea v. 
Alexander, 5 Iredell, 644. 

"If a debtor, unable to pay his debts, in contemplation of 
approaching death, makes provision for his wife by the sale 
of a portion of his property for that purpose ; though the 
purchaser agrees to pay bona fide debts with a part of the con
sideration, such sale is illegal and void as to creditors." 
Welcome v. Batchelder, 23 Maine R., 85. 

WHITMAN, C. J., in that case, p. 89, remarks: "His agree
ing to pay bona fide creditors with a part of it cannot alter 
the character of the transaction. If ho had been content to 
purchase simply enough to indemnify himself for the liabili
ties he was under for his brother (the debtor) and for that 
purpose solely, it would have been otherwise." 

If a man at the point of death may not make a sale of part 
of his property and receive part of the consideration down, 
or in the payment of a prior indebtedness to the vendee, 
and agree that the other part shall be paid to his widow 
after his death ; if such a sale be declared void by this court, 
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will it uphold the plaintiff in procuring from the debtors in 
this case a sale of all their visible property, being twice 
enough to pay his debt, when it is proved by undispnted 
evidence that, whatever he realized from the goods which he 
was to protect from attachment, over the amount of his debt 
he would ref nnd to them? And when he held himself out to 
the creditors of his vendors as the bona fide owner for full 
value, and that the girls had no interest in them? Would 
one who makes a secret provision for himself, at the expense 
of his creditors, stand any better in the eye of the law than 
one who made a provision for his widow? Let not the law 
be thus reproached. 

It has been held in New Hampshire that " A bill of sale, 
absolute on its face, but attended with a secret trust, is 
fraudulent and void as against subsequent creditors even; 
and that the trust being admitted or proved, the fraud is an 
inference of law, which the court is bound to pronounce." 
Paul v. Crooker, 8 N. H. R., 288. 

So, also, a conveyance absolute on its face, accompanied 
with a verbal agreement that it shall be reconveyed on pay
ment of the purchase money, is void as against creditors. 
Winkley v. Hill, 9 N. H., 31 ; Tifft v. Walker, 10 N. II., 150. 

Is a verbal agreement, made at the time of a sale of goods, 
absolute on its face, that they shall be disposed of by the 
vendee, and the proceeds, after satisfying the demand of the 
vendee, be paid over to the vendor, any less fraudulent? 

See, also, Smith v. Lovell, 6 N. H., 67. 
If in any way it is so arranged between vendor and ven

dee that the excess of value shall go to the vendor, it is a 
fraud upon his creditors. So all the cases upon this subject 
show. And although in this state it is a question of fact 
for the jury whether there is a secret trust; that fact being 
ound, or admitted, the law declares the sale void. 5 Maine 
R., 295; 23 Maine R., 221, 228. 

It cannot be claimed for plaintiff, in the case at bar, that 
the sale to him was a mortgage, for he claimed an absolute 
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title to them, not simply an interest in thorn to the extent of 
his demand. 

In Whittaker v. Sumner, 20 Pick., 399, 404, "where a 
debtor gave his creditor a note for the amount due, and 
delivered to him goods and a bill of sale for a larger amount 
as security for the note, it was held that the bill of sale was 
fraudulent, as a transfer of the property against creditors." 

In Shaffer v. Watkins, 7 Watts and Serg., 219, it is held 
that "A transfer of personal property which creates a trust, 
whether secret or avowed, in favor of the grantor, renders 
the transaction fraudulent and void, in legal contemplation, 
even though there may be mingled with it provisions in 
favor of creditors." 

So in Jackson v. Bush, 20 Johns., 6, court held that "a 
conveyance by a person indebted at the time, absolute on its 
face, but intended to enable the grantee to sell the land and 
pay the debts of the grantor, rendering the surplus, if any, 
to him, is void as against his creditors." 

In Clark v. French, 23 Maine R., 221, WHI'l'MAN, C. J., p. 
228, "If a deed be not absolute in fact, though in form it 
may be so, and a secret trust and confidence exist for the 
benefit of the vendor, in such case it should not only be held 
void against precedent, but subsequent creditors." This rec
ognizes a secret trust as conclusively establishing tho mala 
fides of the contract. 

As to the duty of the court in these cases, see, also, Sher
wood v. Maverick, 5 Greenl., 295, 297. 

TENNEY, C. J. It is not in controversy that on June 11, 
1855, R. G. Edwards and H. E. Goddard, who were in trade 
in the city of Augusta, were indebted on notes of hand, to 
the plaintiff to the amount of about the sum of seven hundred 
dollars ; that on the evening of that day Joshua L. Heath, an 
officer, attached the goods of the debtors in their store, upon 
a writ in favor of the plaintiff and by his direction, and clos
ed the store and took the key; that early the succeeding 
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morning the officer was in the store with the plaintiff and 
Edwards and Goddard; an account of the goods were repre
sented as having been taken by the latter, amounting nomi
nally to the sum of eleven or twelve hundred dollars, and 
they were transferred and delivered to the plaintiff without 
any particular examination on his part, of the quantity and 
quality, by a bill of sale, absolute in its form, and as consid
eration therefor, he surrendered his notes. 

Subsequently the goods sold to the plaintiff were attached 
on writs in favor of creditors of Edwards & Goddard, who are 
not denied to be such in reality, and the officer took the same 
into his possession. The present action is trespass against 
the defendant, for taking the goods in favor of the plaintiff. 
The right to recover is resisted on the ground that the sale 
to the plaintiff was made by the vendors for the purpose of 
delaying and defrauding their creditors, and the plaintiff, 
knowing this purpose, aided them in carrying it into execu
tion. 

Much evidence was introduced at the trial on the question 
as to what was the purpose of the parties to the sale. 'l'he 
plaintiff being a witness, it was proposed by his counsel to 
ask him, if his intentions and purposes were simply to get se
curity. The defendant's counsel objected to his testifying to 
his motives, and contended that he could only be permitted, 
like any other witness, to testify to acts done, and not to the 
operations of his mind. The judge overruled the objection, 
so far as to allow the plaintiff's counsel to ask him the fol
lowing question: "Had you any other purpose or design, 
in instituting that suit, and taking the bill of sale, except to 
obtain payment of the notes which you held against the com
pany'?" .Against the defendant's objection, he answered, "I 
had not. I had no other purpose or motive than to secure 
my debt." 

The sale of the goods was so perfected that as between 
the parties to it, it was valid. The property having been 
delivered to the plaintiff, whether it was effectual to defeat 
he claim thereto, of attaching creditors, must depend upon 
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the motives of the parties to the transaction. Of these mo
tives the plaintiff and his vendors alone had full and perfect 
knowledge. Under the law as it was, where parties to the 
suit were incompetent as witnesses, in such a case as the 
present, the vendor was allowed to testify, on the ground 
that his interest was balanced. And it was common practice 
to interrogate him touchin~ his purpose in making the sale. 
That purpose being a material matter, it was proper to ascer
tain it, in any manner suited to show it. Ono not a party to 
the sale could not know the motives of those who were par
ties, and such question to him was improper; he could testify 
to facts within his own knowledge, having a tendency to 
expose the designs of those who participated in the transac
tion. No good reason is perceived for excluding absolute 
knowledge of those who possess it, and permit the same to 
be inferred from acts in some measure suited to disclose it. 
The plaintiff was a competent witness, under existing laws, 
and he was properly allowed to state the design which he 
had in becoming a purchaser of the goods in controversy. 

The defonclant relies upon his motion to set aside the ver
dict, as against tho evidence introduced. The facts and cir
cumstances attending the sale of the goods, shown by the 
testimony generally, is of a character which may well awaken 

• a suspicion that the transaction was fraudulent against the 
creditorti of the vendors. These facts and circumstances, so 
far as they tend to indicate the motives of the parties to the 
sale, come from a source where actual knowledge of their 
designs must have existed, and leaves so little doubt that the 
sale set up was invalid in law, that we think the jury must 
have misapprehended the evidence, or disregarded their 
duty. 

Exceptions overruled, JJfotion sustained, 
Verdict set aside, and new trial granted. 
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CYRUS TRUE versus FREEMAN 1\IcGrLVERY. 

·when the defendant was master and part owner of a vessel, and the plain
tiff part owner of the cargo, he may maintain an action against the 
defendant for his share of the proceeds of the sales of the cargo. 

·where one performs labor for the benefit of another under his oversight 
and direction, the one who receives the benefit of the labor should pay 
for it, and a promise to do so may be inferred. 

EXCEPTIONS were taken to the rulings of Hathaway, J., 
who tried the cause at Nisi Priils, by the defendant, the ver
dict being for the plaintiff. 

This is an action of the case to recover for certain labor, 
and for one eighth of the proceeds of the sale of a cargo of 
lumber and other articles shipped on board of the bark J. 
Merithew, the defendant being master and part owner of the 
said bark J. Merithew. 

It was proved that the plaintiff went out to California in 
the bark, that he owned one eighth of the cargo, the def Pnd
ant one eighth, and that the balance was owned by several 
other owners ; and that he performed certain labor or ser
vices in discharging the cargo at California. 

The defendant's counsel requested the court to instruct 
the jury that if they should find that the cargo was owned 
by the plaintiff and defendant, and others as part owners of 
the same, and that the accounts between the part owners rel
ative to the sales of said cargo, had never been adjusted, and 
a balance struck of the amount due from the defendant to 
the plaintiff, then this action could not be maintained in its 
present form, to recover his part of what might be due from 
the sales of the cargo. 

The court declined so to instruct the jury, and instructed 
them that if they should find that the defendant had not 
accounted to the plaintiff for all of his share of the proceeds 
of the sales of said cargo, then they would find for the plain
tiff for such sum as they should find due and unpaid. The 
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defendant's counsel also requested the court to instruct the 
jury that if they should find that the said master was hired 
and sailed said bark by the month, then he would not be lia
ble to the plaintiff for any labor or services rendered in dis
charging said cargo, beyond his share in the cargo, unless he 
had agreed so to do. 

In answer to this request the judge instructed the jury, 
that for whatever services the plaintiff rendered in discharg
ing the cargo over and above his part thereof, the defendant 
would be liable in this action for the full amount of what 
these services were reasonably worth, provided such labor 
or services were rendered by defendant's request. That it 
was not necessary to prove an express request and promise 
to pay. That such labor or service might have been per
formed under circumstances from which such promise might 
be inferred. And if the proofs concerning acts, condition 
and conduct of the parties at the time where the labor or 
services were performed, and the whole evidence in the case 
satisfied the jury that the labor or service was performed 
under circumstances from which a promise to pay should be 
implied, such implied promise would have the same effect in 
this case as an express promise. 

The plaintiff owned no part of the bark J. Merithew. 

N. Abbott, counsel for the defendant, submitted the follow
ing argument in support of the exceptions : 

The action is assumpsit to recover the plaintiff's share of 
the proceeds of a cargo of lumber, owned by plaintiff and 
defendant and others, as tenants in common; and for labor 
performed in discharging said lumber, at the port of dis
charge, the defendant being master of the vessel as well as 
part owner of the lumber. 

The defendant's counsel requested the court to instruct 
the jury that if they should find that the cargo was owned 
by the plaintiff and defendant and others, as part owners of 
the same, and that the accounts between the part owners 
relative to the sales of said cargo had never been adjusted, 
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and a balance struck of the amount due from the defendant 
to the plaintiff, then this action could not be maintained in 
its present form to recover the plaintiff's part of what might 
be due from the sales of the cargo. The court declined to 
give said instruction, and instructed the jury that the action 
could be maintained by the plaintiff for his share of the pro
ceeds of the sales of the lumber. 

This was erroneous. It has been repeatedly decided by 
this court, that assumpsit is not the proper action in such a 
case; that the action of account is the proper remedy. 

The court also erred in declining to give the requested 
instruction relative to the defendant's liability to pay the 
plaintiff for his services in discharging cargo. The labor 
which plaintiff performed in discharging the cargo, was per
formed for the owners. The defendant, not running the ves
sel on shares, but being hired by the month, as master, is 
only liable, if liable at all, for his share, unless he has made 
himself liable by special agreement, or in some way request
ed plaintiff to perform the labor. The plaintiff being a part 
owner himself of the lumber he aided in discharging, surely 
the law will not imply a promise on the part of another part 
owner to pay him for his services, and especially the whole 
amount of his services. 

Wliite & Palmer, counsel for the plaintiff. 

HATHAWAY, J. The bark J . .Merithew was owned by the 
defendant and others. The defendant was maste~, and sold 
her cargo, one eighth part of which was ow1-10d by the 
plaintiff. 

The defendant rendered an account of the sales of the 
cargo, to the owners of the bark, showing a balance, in his 
hands, due to the plaintiff, for which, if it were not paid, 
either he was liable or all the owners were jointly liable to 
the plaintiff, and upon the pleadings in the case, it is imma
terial whether the defendant alone was liable, or the owners 
were jointly liable, for the defendant, being master, and one 
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of the owners, was sued alone, and pleaded the general issue 
and payment. 

The plaintiff had no interest in the bark, and had no occa
sion for further account. After the cargo had been convert
ed into money, his part of the not proceeds of tho sales was 
mere matter of computation. 

Concerning the second request of the defendant's coun
sel: ·when one man works, as a servant, for another, and for 
his benefit, and under his oversight or direction, he who re
ceives the benefit of the labor should pay for it; and in tho 
absence of proof of a special request or promise to pay, such 
request or promise may be inferred. 2 Greenl. Ev., sec. 
108, 6th ed. 

Exceptions overruled. 

GOODENOW, J., dissenting. -Jn my opinion, the second re
quested instruction should have been given. The labor per
formed by the plaintiff in discharging the cargo was for him
self and all the other owners. He could only call on each 
for a contribution, according to his interest in the cargo. 
The obligation was several and not joint, the plaintiff being 
himself a part owner. He could not sue all, himself in
cluded. 

The instructions given were not equivalent to those re
quested. They were not sufficiently specific. They do not 
state what the evidence was or the circumstances, from 
which the jury could imply that the defendant promised to 
pay the plaintiff, not only for himself, but for all the other 
part owners ; I think the exceptions should be sustained. 
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CLARINDA GRANT versus ANNANIAH DODGE. 

The wife shall not be endowed when the husband is seized but for an 
instant, though a continued seizin, however short, entril.es her to dower. 

If the tenant would defeat the demandant's claim of dower the burden is 
upon him to prove that the deed and mortgage relied on constituted one 
transaction. 

This is an action of DOWER. 
The facts in the case were agreea by the parties, from 

which it appears that, 
The premises in which dower is claimed were conveyed to 

Willam Grant, then the husband of plaintiff, December 24, 
1847, by one Michael Walton, and that said Grant reconveyed 
the same to said Walton in mortgage, on the same day, to se,. 
cure the payment of a note for forty-seven dollars eighty 
cents, papable January l, 1849. 

William Grant conveyed the premises by deed of quit 
claim to defendant, August 27, 1851, and on the same day 
one Barzilla Hopkins paid and took up the note secured by 
the aforesaid mortgage, Grant" to Walton, and Sophronia 
Wal ton on the same day gave to defendant a quit claim deed 
of the premises, and on August 25, 1851, Barzilla Hopkins 
gave the defendant a warrantee deed of the premises. Will
iam Grant gave Barzilla Hopkins a deed of the premises, 
January 3, 1851. The plaintiff did not release her dower in 
any of the deeds. William Grant died, and the plaintiff sea,. 
sonably demanded her dower. If in the opinion of the court 
the action is maintainable upon the foregoing statement, de
fendant is to be defaulted and plaintiff have judgment, other
wise plaintiff is to be nonsuit. 

N. H. Hubbard, counsel for the plaintiff. 

C. H. Pierce, counsel for the defendant. 

HATHAWAY, J. When the husband is seized, for an instant, 
of this seizin the wife shall not be endowed, but if he con-

32 
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tinue seized, for any portion of timo, however short, the wife 
is entitled to dower. The seizin for an instant is where tho 
husband, by the same act, or by the same conyeyance, by 
which he acquires the seizin, parts with it. Holbrook v. 
Phinney, 4 Maine R., 566; Stanwood v. Dunning, 14 l\Iaine 
R., 290; Gammon v. Freeman, 31 Maine R., 243. 

The demandant's husband, William Grant, became seized, 
by virtue of his deed from Walton. On the same day that 
he received his deed, he reconveyed the premises, in mort
gage, to secure the payment of a note, which may have 
been for the purchase money, or for something else. 

The mortgage may have been executed when he purchased 
the land and received his deed, or subsequently. 

If the tenant would defeat the demandant's claim of dow
er, the burden is upon him to prove that the deed and mort
gage constituted one transaction, which the facts agreed do 
not show, and when a case is presented on facts agreed, any 
fact which might be pertinent to the question submitted, and 
does not appear, is presumed not to exist. 

Tenant dejaulted. 

TENNEY, C. J., and RICE, J:, concurred; CUTTING, J., and 
GOODENOW, J., concurred in the result; APPLETON, J., did 
not concur. 

WILLIAM THOMPSON versus .WILLIAM MANSFIELD. 

A partial failure alone of title to land conveyed constitutes no defence to 
a note given in payment of it. 

This is an action of assumpsit upon a promissory note, 
and comes before the full court upon REPORT by Al'PLETON, J. 

The facts contained in the report are very clearly recited 
in the opinion of the court, and a more extended statement 
is unnecessary for a full understanding of the case. 
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N. H. Hubbard, counsel for the plaintiff. 

J. G. Dickerson, counsel for the defendant. 

RICE, J. Assumpsit on a promissory note, the execution 
of which is admitted. 

The defence is a failure of consideration. 
The parties are coterminous proprietors, having derived 

their title to their respective lots from the same original 
source ; the defendant's grant having been first made by the 
original proprietor. The plaintiff claims that the defendant 
had encroached upon his lot, and was then in the occupation of 
a portion of his land. The matter was referred by parol, and 
the referees found that the defendant had encroached upon 
the plaintiff, and for the land which he thus had in posses- . 
sion claimed by the plaintiff the note in suit was given, the 
plaintiff giving the defendant a warranty deed of the same. 
The defendant now alleges that he acted under a mistake 
of fact as to the location of the divisional line ; that he, in 
fact, had none of the plaintiff's land in his possession, and, 
therefore the note in suit was wholly without consideration. 

The defendant's lot is sixty feet wide upon the street, and 
one hundred feet deep. Two surveys of the line in disput,e 
have been made; one by Mr. Treat, by which the settlement 
was made out of which the note originated ; the other by 
A. P. Palmer, Esq., by order of court. Jones' corner seems 
to have been assumed as a starting point by both surveyors, 
and the different results to which they arrive was manifestly 
occasioned by the different point at which they located that 
corner. Mr. Treat found that corner by surveying the side 
lines of the lots in that vicinity; Mr. Palmer by having it 
pointed out to him by Mr. Jones. Treat's survey brought 
the dividing line between the parties about five feet further . 
south than Palmer's. Tho evidence reported does not show 
very clearly which of these surveys is entitled to preference. 
But there is another piece of testimony which conclusively 
settles the rights of the parties so far as this case is con
cerned. 
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The defendant testified that he occupied the south-east 
corner of his lot by putting a building on the same immedi
ately after he purchased it; that when he put another story 
upon this building the old stake in that corner was standing, 
and the top of it was crowded south-easterly by the building, 
possibly an inch or two ; that 3 Mr. Grant, who put this 
story on the old building, measured from this corner to the 
stake in the north-east corner of the lot, on the road, and 
found it to be sixty feet, and that the part of the building 
which stands upon the land in controversy, was put up about 
eighteen years ago. 

Mr. Palmer testified that the defendant's building is sixty 
feet, four and a half inches long on the road. Now assuming 
that .the south-east corner of the original building and the 
stake, of .which the defendant testifies, were in the south
east corner of his lot, or even an inch or two over it, which 
the plaintiff does not concede, his building will then extend 
upon the land of the plaintiff by from two and a half to four 
inches. This is decisive of the case, because the failure of 
title would not be total; it being the settled law of this state 
that a partial failure alone of title to land conveyed consti. 
tutes no defence to a note given in payment of it. Morrison 
v,1 Jewell, 34 .Maine R., 146 ; Jenness v. Parker, 289. 

Defendant defaulted. 
TENNEY, C. J., HATHAWAY and APPLETON, J. J., concurred 

in the result. 

ROBERT DICKEY :UH) WIFE versiis MAINE TELEGRAPH Co. 

An accident:having occurred by contact with a telegraphic wire across a high
way, the plaintiff must not only prove that the injury was occasioned by 
the fault of the defendant, but that there was no neglect or want of ordi
nary care contributing to the injury on his part. 

This is an action on the case to recover damages sustained 
by the female plaintiff, by reason of an obstruction placed in 
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the highway by the defendants, and comes before the full 
court upon exceptions and motion to set aside the verdict, 
which was for the plaintiffs. 

The evidence is reported by APPLETON, J. The excep
tions to the rulings of the judge who tried the cause, are not 
considered by the full court, the case being decided upon 
the motion. 

N. Abbott, counsel for the plaintiffs. 

A. W. Paine, counsel for the defendants, upon the motion 
for a new trial, argued, that, 

The facts detailed by the driver, and which are undisput
ed, afford an abundant defence to plaintiff's right to recover, 
and entitle defendant to a new trial. The testimony referr
ed to shows that the driver, 

1. Knew before he approached the obstruction that the 
obstruction existed, and that it was a dangerous one. 

2. That he heedlessly rushed upon it. 
3. That after having encountered it, he rashly and mali

cously continued to press his stage upon it, and thus caused 
the accident complained of. 

That these propositions are true, follows most conclusively 
from the facts detailed, viz. : 

That he knew for several days before that the wire did so 
hang down as to catch his stage; that he was accustomed 
during that time, at every passing, to lift the wire to let him 
pass; that he had sent word up to the operator six or seven 
times, to fix the wire; that on this occasion he comes in con
tact with the wire, lifts it up, and sees it fall back before the 
stage, lets it remain; sees the ineffectual efforts of a passen
ger lady to clear the stage from it, but does not assist, but 
lets it still remain in front of the stage; that he gets off the 
stage and delivers the mail, awaits its being overhauled, and 
helps in other passengers; that he then remounts the box 
and awaits the delivery of the mail bag from the post office ; 
that he permits the bag to be thrown on the box, while the 
wire is still in contact with the stage, though he knows the 
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horses take that as a sign for starting as well as they ,voukl 
a blow from the whip. 

These facts show a most conelusive case of heedlessness 
and carelessness entirely incompatible with the right of plain
tiff to recover. 

But we go further and allege a willfulness on the part of 
the driver, and a maliciousness which was the cause of the 
accident. 

This is plainly shown by the facts already cited, and is 
made conclusive by the threat which he admits he made to 
the operator the evening before, that unless the wire was 
fixed he would break it. 

'l'he operator not coming according to direction, the next 
morning being the time of the accident, he proceeded to 
carry his threat into execution. This was the whole cause 
of the catastrophe. Why otherwise did he permit tho wire 
to remain as it did? 

These facts are infinitely stronger and more impressive 
than those in Raymond v. Lowell, 6 Cush., 535-6, where the 
court were impelled to grant a new trial on a similar motion. 

Here then is no contradiction about the facts, and a plain 
question of what is due care is presented. 'l'hat, under such 
circumstances, we say is a case where the court are justified 
and authorized to order a nonsuit, or to instruct a verdict 
for defendant. 

Hence we say not only the motion but the exception also 
lies. 

In the matter of this motion the following principles of law 
are relied upon. 

1. If the party contributed to produce the accident, he 
cannot recover, and the burden of proving that he did not is 
on the plaintiff. Kennard v. Burton, 25 Maine R., 39, 49; 
Morse v. Abbot, 32 Maine R., 46; Farrar v. Green, 32 Maine 
R., 574; Raymond v. Lowell, 6 Cush., 535-6. 

2. If the accident was the combined effect of an accident 
and obstruction, and the damage could not have been suf
fered but for the defect, yet the defendant is not liable, if 
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the accident be one against which common prudence and sa
gacity could have foreseen and provided. Palmer v. Ando
ver, 2 Cush., 608-9. 

3. "If the parties own negligence or rashness or want of 
ordinary care concurred in producing the injury, he cannot 
recover." Raymond·v. Lowell, 6 Cush., 535. 

5. 'l'he degree of care which a driver is bound to exercise 
in all cases must be in proportion to the risk or danger 
which he knows is in his way, or which he is about to en
counter. Jacobs v. Bangor, 16 Maine R., 187. 

6. And he is bound to exercise that degree of watchful
ness and caution which prudent men are accustomed to ex
ercise under the circumstances. Jacobs v. Bangor, 16 Maine 
R., 187. 

7. So long as there is any doubt whether the fault was 
exclusively the towns or not, the plaintiff cannot recover. 
Libby v. Greenbush, 20 Maine R., 47. 

No subject is less correctly understood by the community 
generally, than this of the care required of a driver in meet
ing obstructions in a highway, and especially on the part of 
drivers of the United States mail. "The mail must go," 
rnaugre all obstructions, is the common doctrine, and what
ever impediments may be presented, the driver has a right 
to ride over them, at the expense of the town. That is the 
idea so generally prevalent, and that doctrine was the basis 
of the verdict against which we complain. This sentiment it 
is the duty of the court to correct, and that it may be so by 
a lesson promulgated on this occasion, is respectfully urged 
by the defendant company. 

HATHAWAY, J. In May, A. D. 1854, a stage-coach, in 
which the female plaintiff was traveling, on a highway in 
Northport, in the county of Waldo, came in contact with a 
telegraph wire extending across the way, and was overset, 
and she was injured thereby. 

The wire was owned and placed there by tho defendant 
company, and "became slack, and drooped so low" that tho 
carriage could not pass under it. 
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The plaintiffs brought this action to recover pay for the 
damages sustained. 

The case is presented on the defendant's motion for a new 
trial, on the ground that the verdict against them, was 
against the evidence, and also upon exceptions. 

It was not sufficient for the plaintiffs to prove that the de
fendants were in fault. To entitle themselves to a verdict, 
the plaintiffs were bound to show that there was no neglect, 
or want of ordinary care, contributing to the injury, on the 
part of the female plaintiff. She was required to exercise 
due and proper care to protect herself from injury. If her 
own negligence, or rashness, or. want of ordinary care, con
curred in producing the injury of which they complain, the 
plaintiffs ought not to have recovered damages for it, against 
the defendant company. 

The burden of proof was on the plaintiffs to show, affirm
atively, the exercise of such due and proper care and vigil
ance, on her part; and the defendant company allege that 
the verdict was against the evidence on this point. If the 
driver was guilty on neglect or want of ordinary care, the 
plaintiffs would be equally affected thereby, as if the female 
plaintiff were the driver. To prove the manner in which the 
accident, causing the injury, happened, the plaintiffs intro
duced as a witness, the driver of the carriage, David Hard
ing, and the deposition of Henry Brown. The testimony of 
Harding, as reported in the case, not only fails to show that 
he used ordinary care and prudence, as a driver, at the time 
of the accident, but it contains plenary evidence of gross 
negligence and carelessness, or rashness, on his part, which 
manifestly contributed to the accident and the injury; and 
the deposition of Brown in no, manner relieves the case from 
the effect of Harding's testimony. We think the verdict is. 
very plainly against the evidence. It is not necessary to 
consider the exceptions. 

Motion sustained. 
Verdict set aside, and new trial granted. 



WALDO, 1857. 497 

Herriman v. Stowers and al. 

RoY.A.L HERRIMAN, JR., versus NATH.A.NIEL STOWERS .A.ND .A.LS. 

The provisions of the statute, chap. 14, sec. 56, afford no protection to 
asseBSors of a corporation in aBBessing a tax which they were not obliged 
by law to assess. 

Where aBSessors were legally chosen and the tax legally assessed in form, 
but against an inhabitant of another town, they have no jurisdiction, and 
are not protected by their own personal faithfulness and integrity. 

REPORTED by H.A.THW.A.Y, J. 

This is an action of trespass against the defendants a;; 
assessors of the town of Prospect. The assessors were 
legally chosen, and made their assessment in due form. 'l'he 
plaintiff was arrested, and paid the tax, under protest, to 
relieve himself from imprisonment. The presiding judge, 
being of opinion that the statute was a sufficient protection 
to the defendants, and that upon the evidence the action 
could not be maintained, directed the jury to find their ver. 
diet for the defendants, and to find specially whether on the 
first day of May, 1852, the year for which the tax was 
assessed, the plaintiff resided in Prospect or Searsport. 

The jury returned a verdict of not guilty, in accordance 
with the direction of the court, and found specially that the 
plaintiff, on the first day of May, 1852, was a resident of 
Searsport. 

N. Abbott, counsel for the plaintiff. 
The jury have found that the plaintiff, at the time the tax 

was assessed, was a resident of Searsport, and not liable to 
taxation in Prospect. The judge, being of the opinion that 
the assessors were exonerated from all liability by virtue of 
chap. 14, sec. 56, of the Revised Statutes, instructed the jury 
that the action could not be maintained, and that they must 
render their verdict for the defendant; but at the request of 
counsel the jury were permitted to settle the question of 
residence ; and they have settled it in favor of the plaintiff. 
The only question in this case is, will trespass lie against the 
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assessors of a town for assessing a tax against a citizen of 
another town, who is not liable to taxation by them, and 
who has been arrested by tho collector and compelled to pay 
the tax to save himself from imprisonment. The statute 
does not exonerate assessors for the assessment of a tax 
against a citizen of another town, or state, or country, who 
is not liable to taxation by thorn. It only exonerates them 
from all liability on account of the assessment of any tax 
whicli they are by law required to assess. The langmige of 
tho statute is, "the assessors of towns, plantations, parishes, 
and religious societies, shall not be made responsible for tho 
assessment of any tax which they are by law required to 
assess; but the liability shall rust solely with said corpora
tions; and the assessors shall be responsible only for their 
own personal faithfulness and integrity." 

A.re assessors required by law to assess a tax against citi
zens of other towns, who have no property in the town 
where the assessors live, and who are not liable to be assess
ed'? If so, then they aro required by law to assess citizens 
of other states and nations. But the last clause in section 
56, referred to, says, "tho assessors shall be responsible only 
for their own personal faithfulness and integrity." That is a 
part of tho whole section, and is qualified by what precedes 
it. It simply means that the assessors shall be responsible 
only for their own personal faithfulness and integrity for tho 
assessment of a tax which they are by law required to 
assess. 

Such is evidently the proper construction of the statute. 
The Supreme Court of :Massachusetts have given such a con
struction to a statute precisely like our own, which that 
state passed in 1823. See chap. 138, soc. 5, of the statutes 
of Mass. 

In 4 Pick., 399, the court say, that "the assessors of a 
religious society are liable in trespass for the assessment of 
a tax on a person who is not a member, and that they do not 
come within the provisions of the act of 1823, making them 
responsible only for their integrity and fidelity." 
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In 5 Pick., 498, the court say, that whore the assessors 
assess a tax· against a person not liable to assessment, ho may 
maintain trespass against the asso8sors, or he may sue tho 
town or society for the money. 

J. G. Dickerson, counsel for the defendant, relied upon R. 
S., chap. 14, secs. 17, 18, 19, 20, 21, and cited Stickney v. 
Bangor, 30 Maine R., 410; R. S., chap. 6, sec. 62; Trafton 
v. Alfred, 15 Maine R., 262; Tucker v. Wentworth, 35 Maine 
R., 396; Mosier v. Roby, 11 Maine R., 135 ; Greeno v. 
Bailey, 12 Maine R., 254; Withington v. Eveleth, 7 Pick. 
R., 106. 

RICE, J. Sec. 56 of chap. 14, R. S., provides, that the as
sessors of towns, plantations, parishes and relig·ious societies 
shall not be made responsible for the assessment of any tax 
which they are by law required to assess; but the liauility 
shall rest solely with said corporations; and the assessors 
shall be responsible only for their own personal faithfulness 
and integrity. By the act of amendment, these provisions 
are extended so as to include school districts. 

It is admitted that tho defendants wore legal assessors, 
and that the tax against the plaintiff was legally assessed. 

Tho case also shows that tho plaintiff was arrested on a 
warrant duly issued to the collector, and that to procure his 
discharge from arrest he was compelled to pay this tax, 
which he did under protest. The jury found that the plain
tiff, at the time tho tax was levied and assessed, resided in 
Searsport. 

·without statute protection, under the facts as they exist 
in this case, the defendants are manifestly liable. Does the 
statute protect them? ·was the tax against the defencfant 
one which they were by law required to assess? Clearly 
not. They could only assess the inhabitants of their town, 
and the property within it. Beyond this, as assessors, they 
have no jurisdiction. This provision, therefore, does not 
protect them. Gage v. Currier, 4 Pick., 399; Ingraham v. 
Daggett, 5 Pick., 451; Ingleo v. Bosworth, 5 Pick., 498; 
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Withington v. Eveleth, 7 Pick., 106; Freeman v. Kenney, 15 
Pick., 44; l\Iosier v. Robie, 2 Fairf., 135. 

The remedy by application to the assessors for an abate
ment applies only where there has been over taxation, where 
there was authority to tax, and not where the whole tax was 
unauthorized and illegal. Howe v. Boston, 7 Cush., 273. 

The provisions of sec. 62, chap. 6, R. S., were manifestly 
intended to apply to elections, and do not include tho case 
at bar. Trafton v. Alfred, 15 Maine R., 258. 

Tl1e case must stand/or trial. 
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COUNTY OF .WASHINGTON. 

Lucrns L. KEITH versus VASSAL D. PINKHAM. 

Comm')n carriers by stage are responsible for the safety of their passengers, 
where an injury occurs by their neglect, such passenger being in the 
exercise of ordinary care, and in no way contributing to the injury. 

If an agent of a stage line requests a passenger to take an inside seat at hi8 
peril, this doe, not excuse the driver from the exercise of ordinary care. 

Such p~ssengcr assumes only the peculiar risk of his exposed situation, but 
not those resulting from the negligence of the driver. 

EXCEPTIONS were taken to the rulings of HATHAWAY, J., at 
Nisi Prius. 

'l'his is an action brought by the plaintiff to recover dam
ages for injuries sustained by the overturning of a stage
coach, the defendant being a common carrier for passengers 
for hire. 

There was evidence in the case tending to show that Na
thaniel Crocker was agent of the defendant, and directed the 
loading of the coach on the night of the accident ; that he, 
while so employed, requested the plaintiff to take an inside 
seat in the coach, there being one, but that he declined to 

_do so, and remained upon the top of the coach, and that 
Crocker then informed him that if he continued in his seat 
outside, he must keep it at his own risk. There was also 
evidence tending to prove that said Crocker was in the em
ploy of the defendant as a stage driver, on the route between 
Cherryfield and Bangor, but not on the route where the acci
dent happened, that Robert D. Crocker was the stage agent, 
but had requested his brother Nathaniel to look after defend
ant's interest while he, Robert, was absent, and said Nathaniel 
happened to be at Machias on the night of the accident. 
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There was no evidence that plaintiff knew that Nathaniel 
was an agent or claimed to be an agent of the def8lldant; 
and there was evidence tending to prove that tho plaintiff 
occupied the seat which he was directed to take by Withee, 
the driver of the stage-coach which was overturned. There 
was evidence tending to show that Keith, the plaintiff, was 
acqmintod with Nathaniel Crocker, and that the defendant 
had agreed to tho employment of Nathaniel Crocker by his 
brother to act as his agent in the absence of R D. Crocker. 
The defendant's counsel requested the pro:-;iding judge to 
instruct the jury that if Nathaniel Crocker, who claimed to 
bo the agent of the defendant, requested tho plaintiff to take 
an inside seat, there being a scat for him inside, and the 
plaintiff declined to take it, and the said Crocker informed 
him that if he remained in his seat he must do it at his own 
risk, that the plaintiff can recover no damages in this action, 

Rut the judge declined giving the requested instruction. 
'l'here was also evidence in the case tending to prove that 

there was want of skill, and negligence in the treatment of 
the plaintiff's arm, and malpractice by the surgeon who had 
charge of the case, and of neglect on the part of tho defend
ant in the care of his arm, which was broken, and for tho 
breaking of which the principal damages were claimed. But 
there was evidence the other way, and evidence tending to 
prove that the surgeon employed was a well educated phy
sician in the regular praotice of his profession; and was at 
the time of his employment in the case the family physician 
of the plaintiff. 

The presiding judge instructed the jury that if their ver
dict should be for the plaintiff he would be entitled to re
recover damages for the actual injury occasioned by the 
defendant's negligence; and that in estimating the damages 
they should take into consideration the natural and ordinary 
consequences of the injury received by the plaintiff, such as 
the loss of time, his necessary expenses for medical aid and 
his pain and suffering, if any, occasioned by the injury, and 
also if they were satisfied by the evidence that the injury 
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received caused a permanent disability they should consider 
that also as an element in estimating damages, that it was 
the duty of the plaintiff to have used ordinary care in the 
employment of a suitable physician, and following his in
structions and taking proper care of himself; and if ho did 
so, if by any malpractice of the physician, which would ren
der him liable to the plaintiff for damages, the injury was 
increased and rendered permanent, that the defendant would 
not be liable to the plaintiff for any such additional injury 
caused by such malpractice of the physician; but that the 
defendant would not be relieved from his liability for tho 
whole damages sustained by reason of any mistake or error 
of judgment of the physician, unless the mistake or error 
was such as would enable the plaintiff to sustain an action 
against the physician for malpractice. 

J. A. Lowell, counsel for the plaintiff. 

Bion Bradbury, counsel for the defendant. 

APPLETON, J. The plaintiff to entitle him to recover, was 
bound to satisfy the jury that the injury for which ho seeks 
to recover compensation occurred without fault on his part, 
and through the neglect or want of ordinary care and pru
dence on the part of the defendant or his servants. 

No exceptions have been taken to the instructions given, 
which relate to the relative duties and obligations of the 
plaintiff and the defendant. They may thus be assumed to 
be correct. 

The plaintiff, it seems, was riding on the outside of the 
defendant's coach when the injury in question was sustained. 
The counsel for the defendant requested the presiding judge 
to instruct the jury," that if Nathaniel Crocker, who claimed 
to be an agent of the defendant, requested the plaintiff to 
take an inside seat, tl;i.ere being a seat for him inside, and the 
plaintiff declined to take it, and the said Crocker informed 
him if he remained in his seat he must do it at his own risk, 
that the plaintiff can recover no damages in this action." 
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'l'his requested instruction was declined, and, as we think, 
correctly. It may be true that the plaintiff, by riding out
side, incurred the peculiar risks, if any there were, arising 
from his exposed situation. But that is all. Ho did not as
sume those resulting from the negligence of the defendant 
or those in his employ. He or they would not be exoner
ateu from their duties, and if the plaintiff was injured 
through his or their neglect, ho being in the exercise of 
ordinary and common care, in no way contributing to the 
injury by his position, ho might well maintain this snit. The 
fact that the plaintiff took his position outside, was a circum
stance proper for the consideration of the jury in determin
ing whether his negligence contributed in any way to the 
production of the injury. But the requested instructions 
took from the jury all inquiries as to the defendant's negli
gence, and they were rightfully withheld. 

The instructions as to damages were correct. If the de
fendant had desired them ,to be more explicit or definite in 
any aspect of the case, he should have made his requests to 
that encl. Being correct so far as given, it is no cause of 
complaint that supposed instructions, but· not requested, 
might have been given, which would have been correct. 

Exceptions overruled. 

HIRAM G. W ATERM.rn versus WALTERS. VosE AND AL. 

Where the jury were instructed that if they should find that, by the de
scription of the note in a notice to the endorsers of its dishonor, that the 
endorsers might reasonably be presumed to know it referred to the note 
in suit ; they might find the notice to be sufficient ; such instructions were 
held to be correct. 

The alteration of a note of hand by the maker after it is endorsed, by add
ing the words " with interest," is material, and if made without the con
sent of the endorser he is not liable as such, although the alteration be 
made before delivery. 
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This action is assumpsit against the defendants as endors
ers of a note of hand, the history of which is fully stated in 
the opinion. 

The verdict was for the plaintiff, and 
EXCEPTIONS were taken to the instructions of the court by 

defendants, DAVIS, J., presiding. 

Aaron Ilayden, counsel for the defendants, in support of 
the exceptions, argued 

I. That the notice being in writing, it was the duty of the 
court to decide whether it was sufficient, and not leave the . 
question to the jury. 

"If it was a point to be settled on inspection of the paper 
alone, it was more proper that it should have been settled 
by the presiding judge." Carter v. Bradley, 19 Maine R., 62. 

" The enclorser stipulating to be responsible only on the 
condition of duo presentment and due notice, may insist 
upon critical proof." ·warren v. Gilman, 15 Maine R., 70. 
A.nd in that case the court held that the judge should have 
instructed the jury that seasonable notice had not been given. 

2. The notice was not sufficient, and the judge should so 
have instructed the jury. "A. notice must, by express terms 
or by natural and necessciry implication from the language 
used, contain in substance a true description of the bill, an 
assertion of due presentment and dishonor of the bill, and 
that the holder or other person looks to the party to whom 
the notice is sent for indemnity and reimbursement." Story 
on Bills, 456. The circumstances of this case furnish the 
niost conclusive argument against the sufficiency of the no
tice. 

The note had been altered by adding the words, "with in
terest." These words are omitted in the notice. How could 
a jury be allowed to infer that defendants knew they were 
called upon to pay a note "with interest," when the altera
tion was made without their knowledge. 

In the nature of things they could have no such knowl
edge. They did not know that there was any note "with 

33 
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interest," in existence with their endorsement on it, and the 
notice gave them no information on the subject. 

3. The alteration was material, and varied the contract of 
the endorser, and this discharged them. 

The adding interest to the bill for the time it had to run, 
made a difference of $9,23 in the amount, and the alteration 
is as material as if the $2G0 had been altered to $269,23, and 
if it could be altered to that it could be altered to any sum 
Nash pleased. 

A bill of exchange was held void, even as against accep
tors, by an alteration in the date, although th-ere was a count 
in the declaration describing it by the right date, and the 
bill had been demanded on the day when by tho original 
date it was due, as well as on the day it was due by tho al
tered date, and although it was found to have been altered 
before it came into the hands of the plaintiffs, who wore bona 
fide holders, without any other notice than the appearance 
of the bill gave. Masters v. Miller, 4 Tenn. R., 320. 

Our case is much stronger, for here are endorsers-a con
tingent liability, and the alteration was made by the maker 
of the note, at the request and with the knowledge of the 
plaintiff. 

Chitty on Con., 608, 4 Am. ed.; Newell v. :Ofaybery, 3 
Leigh., 250; Bayley on Bills, 184; Tidmont v. Given, 1 l\f. 
and S., 735; 4 Barn. and Ald., 197; Goodman v. Eastman, 4 
N. H., 455; Onthwaite v. J antly, 4 Camp., 179; Hall v. Wal
lis, 11 Mass., 309 ; Bank of America v. Wadsworth, 19 John., 
391 ; Hatch v. Hatch, 9 Mass., 307; Gooch v. Bryant, 13 
Maine R., 386; Carlton v. Clark, 20 Maine R., 337; Adams 
v. Frye, 3 Metcalf, 103. 

4. It would make no difference that the alteration was 
made before Nash signed, even if that were the case. Put
nam v. Sullivan, 4 Mass., 45. 

By writing the note and then endorsing it, the defendants 
declared the liability they were content to assume, and it 
cannot be changed without their consent. 

It differs entirely from an endorsement of a blank paper, 
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for that gives an implied authority to fill it up. Here it was 
already filled up. 

5. The fact that plaintiff knew when the alteration was 
made, and that it was not made in the presence and with the 
consent of defendant, take from him all claim for considera
tion as an innocent holder without notice. 

The note being filled up and endorsed the presumption 
was that defendant's contract was expressed therein, and 
plaintiff had no right to infer authority in Nash to make the 
alteration. .A.nd there being now no proof of such authority, 
plaintiff is bound by the legal presumption. 

Putnam v. Sullivan, 4 Mass., 45, gives the reason why a 
man may be held by a note written over his blank signature. 

There can never be a right to alter the contract of another 
without his consent, and such alteration, if material, makes it 
void. 

The only question is, who shall suffer, and this depends 
on notice. 

No man has a right to the benefit of an altero,tion he knew 
to be wrongly made. 

6. The question of fraud does not necessarily arise in the 
case, and there was no propriety in the court alluding to 
it. The ground of avoiding an altered contract is that the 
contract sued is not the contract made; 

.A.s to fraud, the note and the proof of the alteration, with., 
out the knowledge of•the defendants, should have gone to 
the jury for them to draw such inferences as would naturally 
come from these facts. Defendants neither charged direct 
fraud, nor did they admit there was no fraud; they simply 
put in the facts, to have such weight as they were legally 
entitled to. 

6. The instructions in relation to defendants' knowledge 
of the purpose for which the note was to be used, as affect
ing this case, were wrong . 

.A.ll the conversation about the oxen was before the note 
was made, and when the note was written by Vose and de-
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livered, he thereby, in writing, defined the liability which 
they were content to assume, and nobody, without their con
sent, had a right to change it. 

Besides, it is clear that Vose & J oyco agreed to endorse a 
note to pay for oxen which could be bought on seven 
months, without interest. Nash must have told them theso 
were the terms, for it is evident he thought so at the time. 

Suppose he had raised the price to four or five hundred 
dollars, or changed the time to three months ; could the de
fendants be holden. 

A.n alteration of the date of a note discharges the endorser 
unless proved to be made with his consent. His offer to 
renew the note, without proof of his knowledge of the alter
ation, will not bind himtand such an offer has no tendency 
to prove such knowledge. Kennedy v. Lancaster Co. Bank, 
18 Penn. R., 34 7. 

Sir,npson v. Stockham, 9 Penn. R., 186; Hacker v. Jami
son, 2 Watts and Serg., 438; Hills v. Barnes, 11 N. H., 395, 
are to the same effect. 

The trul question is, whether the contract attempted to 
be enforced in this action is the one defendants made. 

Bion Bradbury, counsel for the plaintiff. 
The first request was properly refused. The demand and 

notice were proved if the notice sufficiently described the 
note. The question of identity was properly left to the 
jury. 

2. The second request was given, except upon one point. 
The court declined to instruct the jury that there was no 
evidence in the case from which the jury could infer the 
consent of the defendants to the alteration of the note, but 
did instruct them that whether such alteration was made, 
and if so, when made, and whether the defendants consented, 
the jury might determine from the evidence in the case. 

3. The instructions of the presiding judge upon the two 
last requests was correct. 
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The alteration of the note made by Nash before the deliv
ery to '-N aterman, under the circumstances of this case, 
would not render the note void as to the defendants. 

1. The presumption of law is that, if an alteration be made 
in a note before it is issued, it is made with the consent of 
the parties to the note. Eddy v. Bond, 19 Maine R., 466; 
Hall v. Russ, 1 Maine R. 338. 

2. From the agency and confidence reposed in Nash by 
the defendants, the consent of the latter to the alteration is 
to be inferred. Hall v. Russ, 1 Maine R., 338. 

3. The alteration of the note, being made to make it con
form to tho original intent and terms of the contract between 
the parties, it is not void. 

It is an alteration to correct a mistake, which may always 
be done. 

This alteration is clearly not fraudulent on the part of the 
holder ; striking out those words would leave the liability 
of defendants, just as they allege it should be. 

Nevins v. DeGrand, 15 Mass. R., 436, is an authority to 
this point. There the court permitted the plaintiffs to 
restore what they had erased. Parker, C. J.1 says," It being 
clear that tho words now moved to be restored were stricken 
out with honest intentions, and that the acceptor has in no 
way been prejudiced thereby or can be in any way injured 
by the restoration, justice requires and the law allows it to 
be done." 

TENNEY, C. J. The note in suit for the accommodation of 
A.maziah Nash, the maker, was written by Vose, one of the 
firm of "Vose & Joyce," and signed by him with the name 
of the firm, without the words "with interest." In pursu
ance of a previous arrangement between Nash and the plain
tiff, it was offered by Nash in payment of a yoke of oxen 
which he had agreed to purchase of the plaintiff; the latter 
insisting that the note should be on interest, these words 
were added by Nash in the presence of the plaintiff without 
the knowledge or consent of the defendants. Whether Nash 
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signed the note at the time of its endorsement by the defend
ants, or afterwards, was a question on which Nash and Vose 
did not agree; and under the instructions it was not a mate
rial question. 

It was contended that the description of the note in the 
written notice of its dishonor, was so defective, the words 
"with interest" being omitted, that the liability of the en
dorsers never became fixed. The jury were instructed that 
if they should find that the defendants, by said notice, might 
be presumed to know it referred to the note in suit, they 
might find it to be sufficient. 'l'his instruction was correct, 
on the authority of the case of Smith v. Whitney, 12 Mass., 
6, in which a question similar in principle was submitted to 
the jury. 

If this question was for the court instead of the jury, we 
are satisfied it was correctly settled, and the defendants were 
not prejudiced. 

The jury were instructed1 that the addition of the words 
" with interest," to the note, after it was endorsed by tho de
fendants, was a material alteration. But they were also in
structed, substantially, that if the words were added without 
fraud, and without the knowledge of the defendants, before 
the note was delivered to the plaintiff, whether tho maker 
signed his name at the time it was endorsed, or at the time 
the .note was delivered, the alteration did not discharge the 
defendant's liability. 

These instructions when applied to an alteration in an ac
commodation note or bill, made by the consent of the parties 
to be affected by it, are correct; but not so, when the altera
tion is not made with the knowledge and consent of such 
parties. In the case of Master v. Miller, 4 D. and E., 320, it 
was decided that the alterntion of the date of the note avoids 
it, or a bill of exchange, by which the payment was acceler
ated, and after acceptance, and so effectually that oven an 
innocent holder for a valuable consideration, cannot support 
an action upon it. 

In 1 Greenl. Ev., sec. 565, it is said1 "the grounds of this 
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doctrine is two-fold. The first is, that of public policy to 
prevent fraud, by not permitting a man to take the chance of 
committing a fraud without running the risk of losing by the 
event, when it is detected. The other is to ensure the iden
tity of the instrument, and prevent the substitution of anoth
er, without the privity of the party concerned. The instru
ment derives its legal virtue from its being tho sole reposi
tory of the agreement of the parties, solemnly adopted as 
such, and attested by the signature of the party engaging to 
perform it." 

Tho law carefully guards the rights of sureties upon an 
instrument, whether the relation to the principal is shown by 
his being surety in the technical sense of the term, endorser 
or otherwise. A promissory note, signed by principal and 
surety, or a note or bill endorsed for the accommodation of 
another party thereto, defines the liability intended to be 
assumed, and any alteration changing this liability without 
his consent will discharge him; such as the change of the 
date, the amount, the time or place of payment. 

It was held in Miller v. Stewart, 9 Wheat., 680, that the 
contract of surety is to be construed strictly, and is not to 
be extended beyond the fair scope of its terms. Judge Sto
ry, in delivering the opinion of the court in this case, says, 
"nothing can be clearer, both upon principle and authority, 
than the doctrine that the liability of the surety is not to be 
extended beyond the terms of his contract. To the extent 
and in the manner, and under the circumstances pointed out 
in the obligation, he is bound, and no farther. It is not suffi
cient that he sustain no injury by a change in the contract, 
or that it may be even for his benefit. He has a right to 
stand upon the very terms of his contract, and if he does not 
assent to any variation of it, and a variation is made, it is 
fatal. This doctrine certainly does not fail to apply to a con
tract which has been altered materially, after it has passed 
from the hands of the surety or endorser, though it has not 
been delivered to the party authorized to treat it as availa
ble. After a material alteration, it is not the contract the 
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party signed, and a negotiation first made after the alteration 
cannot make it his contract. The distinction in the instruc
tions has no foundation in reason or in law. 

When a person puts his name to paper, which is full in 
form, for a certain sum payable at a certain time and place, 
for the accommodation of another, who is to become a party 
to the same, when it shall be negotiated, his liability i8 lim
ited by the precise teril1s of that paper. An alteration after
wards, which is material, without his consent, will make it a 
contract which he never executed, and which it is manifest 
he never intended to execute, and it is a new contract, to 
which he can in no sense be treated as a party, and ho cannot 
J 10 bound by it. It bears no analogy to the case where one 
signs or endorses blank notes or bills, to be filled by the 
party to be accommodated, according to his discretion and 
supposed necessities. 

In England, under the stamp acts, a note or bill materially 
altered, even by consent of parties, without a new stamp, is 
void. And it has been said in English elementary treatises, 
that "an accommodation bill is not issued so as to be inca
pable of alteration, until it comes into the hands of one enti
tled to treat it as an available security." 2 Stark. Ev., 295, 
note (g.) This note, in the abstract, would seem to support 
the instructions which we are now considering. But the au
thority cited by l\Ir. Starkie will show that t_ho alteration was 
by the consent of the party attempted to be charged; and 
the defence, that the contract was void, was upon the ground 
that every bill shall have a stamp, which was not upon the 
one in question after the alteration. But the court held that 
the bill not having become effectual before the alteration, it 
was not thereby a new contract. 

In this case the defendants assumed a liability for the sum 
of two hundred and sixty dollars, at the end of seven months, 
and no other. The alteration made the note for a larger sum 
at the same time. Tho instructions were not based upon the 
hypothesis that the alteration was with the consent of the 
defendants, and were unauthorized in law. 
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If the court should be of the opinion that the alteration in 
the note in suit renders it void, it is proposed that the inter
est thereon should be remitted, so far as it accrued previous 
to the maturity of the note, and the plaintiff be allowed to 
strike from the same the added words. It is sufncient for 
this court, sitting as a Court of Law, to decide the questions 
of law raised at the trial, to say, that such a motion is not 
before it, and cannot be enterta-ined. But it may not be im
proper to remark, that by the authorities referred to, the 
general proposition is, that written instruments, which are 
altered, in the legal sense of that term, are thereby niade void, 
and to allow the note to be placed in the condition in which 
it was when endorsed, woulJ annul one of the foundations 
on which the principle rests, to wit, "pitblic policy," to pre
vent fraud, by not permitting a man to take the chance of 
committing a fraud, without running any risk of losing by 
the event, when it is detected. 

Exceptions sustained, verdict set aside, 
and new trial granted. 

STEPHE:N REYNOLDS versus CHANDLER RIVER CoMPAXY. 

Trespass is the proper form of action to recover damages arising from the 
building of a dam, whereby the plaintiff's hay was injured. 

When damage is caused by the flow of water from a dam, the owners 
thereof are liable to the full amount of the injury, where there is no neg
ligence on the part of the plaintiff, notwithstanding the injury might 
have been prevented by an expenditure les3 than the amount of the 
damage. 

ON REPORT by APPLETON, J. 
This was an action of trespass for building a dam across 

Chandler's river, whereby the plaintiff's hay, which he had 
left, as was customary, upon his meadow lands, was de
stroyed by the rise of water in the river. 
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The defendants moved a nonsuit, on tho ground that tho 
form of action was misconceived, and that it should have 
been case, if any action for this injury is maintainaLlo. 

The motion was overruled. 
The dam was erected in the summer of 1852, by virtue of 

an act of the Legislature. There was evidence tending to 
show that the dam caused tha flow of back water, and that 
tho loss complained of was caused by such back water. 

The judge instructed the jury if they found the dam the 
cause of the loss or injury of the plaintiff's hay, to render a 
verdict for the value of tho hay so destroyed in consequence 
of the defendants' dam. The jury found the damage to the 
hay $172,21. 

The jury further found that by the expenditure of $60 
over and above what was usual or necessary before the dam 
was erected the plaintiff might have preserved his hay. 

If the nonsuit was improperly refused, or the instructions 
given are erroneous, the verdict is to be set aside. Other
wise judgment is to be rendered for the damage to the hay, 
or the lesser sum founcl by the jury, as the legal rights 
of the parties may require. 

George F. Talbot, counsel for the plaintiff. 
The declaration is as well in trespass as trespass on the 

case. Tho statute has abolished the distinction. The vari
ance is in the form of declaring only, and nowise affects the 
substance or controls the proof. 

Judge T1mNEY says, "It is obvious that the design of the 
legislature was to abolish the distinction between the two 
classes of cases in the form only of declaring in the writ, so 
that proof which should make out a case of one class should 
not fail of effect on account of the writ being appropriate to 
the other class. Sawyer v. Good,vin, 34 Maine R., 420. In 
that case the proof did not amount to trespass quare clausum, 
and therefore to change trespass simple to trespass on the 
case, or vice versa, in no ,vise affects the pleadings, the juris
diction, or the name of the action. 
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2. The instruction to the jury was correct; if the dam 
was not the sole cause of the injury to plaintiff's hay, then it 
was not the cause, because it alone would not have produced 
the injury, and therefore the plain meaning of the question 
submitted to the jury was, in fact, was the dam the sole 
canse? Besides, the fact that there were other causes 
would not exonerate the defendant unless the plaintiff's acts 
or negligence produced those causes. 

The report of the case is very brief and does not disclose 
the extent to which t\e investigation of the facts were pur
sued. 'l'he defendants ask a new trial for the purpose of 
putting in the same defence they have already unsuccess
fully used, and trying the same issues over again which the 
jury have determined against them. Under the law as given 
to the jury in the trial, the defendants had the benefit of 
every possible conjecture Qr fact of other causes than the 
erection of the dam and its maintenance having caused the 
injury to the plaintiff's hay. This was the whole issue tried. 
The question submitted to the jury with reference to the 
amount the plaintiff might have expended to prevent the 
injury show,s-1hat the consideration of other and co-operating 
causes were before the jury. In the case of Inhabitants of 
China v. Southwick, referred to by the counsel for defendant, 
the jury found the main fact that "the head of water caused 
by the defendant's dam was not high enough to flow the 
plaintiffs' bridge or do damage thereto." In this case they 
have found precisely the reverse-that the head of water 
caused by defendant's dam was high enough to destroy 
plaintiff's hay. The principle of that case requires this ver
dict to be sustained. 

The case of 35 Maine R., 422, is where it was the province 
of the court, upon a statement of acts done, to infer, or not 
to infer, responsibility. In this case that inference was left 
to and has been positively drawn by the jury. 

3. The plaintiff's damages are the amount of the regular 
verdict, i.e., the value of the hay destroyed by the act of the 
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defendant. For if the damages might have been lessened by 
acts of the plaintiff, such acts were or were not required by 
ordinary care and prudence. If they were not required by 
ordinary care and prudence plaintiff should not suffer loss 
by omitting them. If they were required by ordinary care 
and prudence, plaintiff was careless in omitting them, and as 
his carelessness contributed to the injury, defendants are not 
liable at all. If the plaintiff was entitled to recover he was 
entitled to recover the amount of his loss. It would hardly 
be claimed in case of a man who had proved the loss of his 
horse by a defect in a bridge, that the town sued for the 
damage might have the sum that it would cost the plaintiff 
to have gone round by another road and crossed a ferry, es
timated as the real measure of his compensation. In this 
case the court will hardly undertake to determine tho plain
tiff's rights, by assigning him th~ jury's estimate of what it 
would have cost him over and above what was usual or nec
essary before the dam ,vas erected, to expend to preserve 
his hay. The dam was several miles from the plaintiff's 
meadow; he could not know that any such expenditures 
would become necessary tho first year certainly, and it was 
proved that he took what he doomed necessary and proper 
precautions to save his hay the subsequent years, by build
ing his staddlos higher than ho had built them the year be
fore. The question submitted to the jury was a purely hy
pothetical ono, and defendants can have no advantage from 
it, unless the case had shown that plaintiff had it in his 
knowledge a'1(1 in his power to do the acts that ho possibly 
otherwise might have done to diminish his loss. It is to be 
presumed that ho did what it was his interest to do to save 
his property, using his best discretion, and not that ho ag
gravated his own loss, with tho design of getting indemnity 
by a suit. 

George Walker, counsel for the defend.mt. 
Tho damages in this case wore consequential from the re-
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lation of the dam; in such cases trespass 
not trespass, is the proper form of action. 
win, 34 Maine R., 419. 

on the case, and 
Sawyer v. Good-

The instructions to the jury were too broad. The dam 
might have been the cause of injury to the plaintiff's hay, 
but not the sole cause; it might have been the cause with 
other causes, which would have excused the defendants. 
The instructions excluded the jury from any inquiry for 
other causes. 

'l'he dam might have been instrumental in injuring tho 
plaintiff's hay, or if the dam had not been there, the hay 
would not have been injured; in either of which cases the 
dam would have been the cause of the injury. Yet it by 
no means follows that the defendants would be liable. 

The plaintiff might not have exercised due care in secur. 
ing his hay; in that case the defendants would not be liable. 
Waldron v. Portland, Saco and Portsmouth Railroad Com
pany, 35 Maino R., 422. 

Or to the head raised by the dam, natural causes super
added might have occasioned the injury, such as violent 
win<ls, that should drive the water on to the meadow, or ex
traordinary floods, in which case defendants would not be 
liable. China v. Southwick et. al., 12 Maine R., 238. 

If plaintiff is entitled to any damages, it is only such sum 
as it would have been necessary to expend to get his prop
o-rty to a place of safety. Miller v. Mariner's Church, 7 
Greenl., 51. 

GooDENOw, J. This is an action of trespass to recover 
damages arising from the building of a dam across Chand
ler's river, whereby the plaintiff's hay, which he had left as 
was customary upon his meadow land, was destroyed by the 
rise of the water in the river. 

'l'he defendants moved a nonsuit on the ground that the 
form of action was misconceived. 

We are of opinion that this motion was properly over
ruled. At common law, the proper remedy for such an .al-
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lcged injury would have been, by an action on tlie case. The 
Revised Statutes provide that in all actions of trespass, and 
trespass on the case, the declaration shall be deemed equally 
good and valid, to all intents and purposes, whether the same 
shall be in form a declaration in trespass, or trespass on tho 
case. Tho case of Sawyer v. Goodwin, 34 l\Iaine R., 420, 
referred to by the defendants' counsel, was an action of tres
pass quare clausum, and does not sustain the position taken 
by him in this case. 

The presiding judge instructed the jury that "if they 
found the dam the cause of the loss or injury of the plain
tiff's hay, to render a verdict for the value of the plaintiff's 
hay so destroyed in consequence of the defendants' dam." 
The jury found the damage to the hay $172,21. This case 
comes before us on a report, and not by exceptions. ·we 
are therefore to presume that the plaintiff exercised ordinary 
care in securing his hay, and that the instructions of the pre
siding judge were unexeeptionable upon this point. "The 
jury further found that by the expenditure of $60, over and 
above what was usual and necessary before the dam was 
erected, the plaintiff might have preserved his hay." We do 
not regard this as equivalent to finding negligence, or a want 
of ordinary care and prudence on the part of the plaintiff. 
He might not know or have good reason to expect that any 
such expenditure would become necessary, by building the 
staddles on which his hay rested, higher than he had built 
them before the dam was erected. If the defendants enter
tained such an opinion, they should have given him notice, 
and have offered to defray the expense of such additional 
structures. They knew better than the plaintiff, as to the 
height and tightness of their dam, and how and when they 
should use it, and what sluices they would have by which 
to let off the water. 

Judgment on the verdict for $172,21 damages, and interest 
on the same. 
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RuFUs K. PORTER, .Adm'r, versus SOLOMON C. SEVEY. 

Upon the question whether a deed unrecorded, should take precedence of a 
deed recorded, the judge having instructed the jury in the language of 
the statute, that the tenant must have actual notice of such prior convey
ance, he may well decline a request to instruct that the notice must be 
such as men would usually act upon in the ordinary affairs of life. 

Such notice should be so express and satisfactory to the party, that it would 
be a fraud in him subsequently to purchase, attach, or levy upon the 
land to the prejudice of the first grantee. The Revised Statute, chap. 91, 
sec. 26, controls the construction that the possession of the grantee alone, 
if open, continued and exclusive, would be sufficient inference in law, of 
notice. 

The evidence, from all the circumstances, must be such as to give the jury 
reasonable satisfaction that the second purchaser had notice of the prior 
deed before he purchased. 

EXCEPTIONS were taken to the rulings of HATHAWAY, J., 
and the evidence was reported on a motion for a new trial. 

This was a· writ of entry, wherein the demandant claims 
the western half of a certain farm in Whiting. 

The presiding justice instructed the jury that the deeds 
put into the case by the defendant, of Samuel .Ackley to 
Ralph .Ackley, dated December 13th, 1839, and that of Ralph 
.Ackley to the defendant, dated October 3d, 1849, make a 
record title in the defendant which must prevail, unless the 
deed from Samuel .Ackley to Ralph .Ackley is shown to be 
fraudulent and void, and the defendant was a party to, or 
had knowledge of the fraudulent transactions. If the jury 
should be satisfied from the evidence that at the time said 
deed was executed and delivered, Samuel .Ackley was indebt
ed to a larger amount than he could pay, and that the deed 
was a voluntary conveyance without any consideration, de
signed to delay or defeat creditors, it would be void as against 
creditors of the defendant having a knowledge of the situa
tion of the grantee, and the fraudulent purpose of the con
veyance, and he could stand in no better condition than the 
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grantee of Samuel Ackley, and could not claim against the 
crerlitors of Samuel Ackley or subsequent bona fide purchas
ers for a valuable consideration, or unless there was a recon
veyance from Ralph Ackley to Samuel Ackley of the de
manded premises and the defendant had actual notice of such 
reconvoyance prior to the time of taking his deed from Ralph 
Ackley. The plaintiff requested tho presiding judge to in
struct the jury that if the conveyance from Samuel Ackley 
to Ralph Ackley was bona jicle and valid, and there was a 
reconveyance of the western half of tho farm from Ralph to 
his father on l\Iay 7, 1842, and Sevey had such notice of its 
existence as men would usually act upon in tho ordinary 
affu,irs of lifo, the mortgage would be good and Sevey's deed 
could not prevail against it; but the presiding judge declined 
to give this instruction. 

A verdict was returned for the tenant. 

J. Granger, counsel of the demandant. 
]Jxceptions and motion to set aside verdict. 
1. Tho presiding judge should have given the instruction 

requested by demandant's counsel; at least some instruction 
should have been given to guide the jury in their delibera
tions upon the point of "actital notice " by the tenant of the 
deed, Ralph Ackley to his father. 

Actual notice may be inferred from circumstances as well 
as any fact, however important, not required by law to be in 
writing, and circumstanctis are often more cogent than the 
positive testimony of a witness. 

The language of the instruction requested was taken from 
the instruction given in the case, Curtis v. Mundy, 3 l\Iet., 
405, under a similar statute in Mass., which instruction was in 
that case held to be correct. 

The circumstances shown in the case at bar, from which a 
jury might infer actual notice to the tenant of the deed in 
question, were very strong. There can be scarcely a doubt 
that tho jury understood from the instruction given, that they 
must find the actual presence of the defendant at the execu-
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tion of the deed at Lowell & Dunn's office, and that he actu
ally saw it executed and delivered. For want of instruc
tions sufficiently explicit, the court will grant a new trial, if 
it be seen that there is good reason to believe that justice 
has not been done by the verdict. 

2. The instructions given as to the record title in the case, 
were erroneous; for the tenant instead of exhibiting a per
fect defence to the primafade case made out by the demand
ant, failed to show any legal defence for the following r~a
sons: 

Samuel, after his deed of general warranty to Joseph Cut
ler, of May 7th, 1842, recorded May 9th, 1842, was estopped 
to deny that he was seized at that time of the demanded 
premises, and that that deed conveyed a good title; and the 
grantor, being and continuing in possession became the ten
ant at will of Cutler. Currier v. Earl, 13 Maine R., 216; 
White v. Patten, 24 Pick, 324. And Sevey, (the tenant) com
ing into possession under a deed of general warranty from 
Samuel Ackley, dated July 1, 1842, is privy in estate, and 
equally estopped. By this deed Sevey acquired Samuel .A.ck
ley's right in equity to redeem the mortgaged premises of 
Cutler, and became Cutler's tenant at will. White v. Patten, 
before cited; Treviman v. Lawrence and al., 1 Salk., 276; 
Coe v. Talcott, 5 Day 58; Fairbanks v. Williams, 7 Green!., 
97; Carson v. Astor, 4 Peters, 83; Hamblin v. Bank of Cum
berland, 19 Maine R., 66; Raines v. Gardner, 10 Maine R., 
383; Rill v. West, 8 Ram, 222; Pik-0 v. Galvin, 29 Maine 
R., 183 . 

.A. party cannot set up a title adverse to that under which 
he acquired the possession. Charles v. Jones, 4 Dana, 4 79 ; 
Mellen v. Shackleford, lb., 264; Jackson v. Walker, 7 Cow., 
637 ; Mosher v. Reding, 12 Maine R. 198. 

So long as the conveyance exists, and the grantee is not 
evicted from the land, he is precluded from disputing the 
title of his grantor. Bliss v. Smith, 1 .A.la., 273; 1 Sup. U. S. 
Dig., 652, pp. 28, 29, 30. 

The tenant (Sevey) had actnal as well as constructjve 
34 
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notice of the mortgage under which the domandant claims. 
If the demandant had instrtuted this action at any time after 
the assignment of the mortgage to him, and prior to October 
3, 184:9, the date of the deed from Ralph Ackley to the ten
ant, there would not have been the slightest pretence of any 
defence to the action. 

The estoppel is not affected by that deed. Ralph Ackley 
was also estopped to dispute Sevey's and demandant's title. 
Sevey's, by permitting his father to sell the land to Sevey, 
and the land to go into his possession without objection from 
him. Hatch v. Kimball, 16 Maine R., 14:6. 

The tenant had enjoyed quiet and undisturbed possession 
of the land for seven years under his deed, knowing the ex
istence of the mortgage before he purchased, having from 
Mr. Porter seventy dollars to stop the sale of the equity of 
redemption only seven days prior to the date of his deed 
from Samuel Ackley. Ralph Ackley set up no claim to the 
land and was estopped as above said. 

The tenant sought him to purchase, for a nominal sum, ( as 
may be inferred from the circumstances,) for tho evident 
purpose of defeating the demandant's claim. 

The instruction requiring the jury to find that Samuel 
Ackley "was owing debts more than he could pay," in order 
to make his deed to his son Ralph, if without consideration, 
fraudulent and void, was erroneous. 'rhis farm was all the 
property he had, not by law exempted from attachment. He 
took the poor debtor's oath and disclosed no property. Nor 
did it appear that in the mean time he had sold any. If 
there was an intention to hinder, delay and defeat creditors, 
the conveyance was fraudulent, notwithstanding the grantor 
might not have owed mo:re than he could pay without resort
ing to the land. It was surely fraudulent if tho conveyance 
was a voluntary one, without consideration, although tho 
farm might be worth double the amount of his debts, unless 
he had property enough to pay his debts, exclusive of the 
farm. But the farm was all that he had not exempted. 
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B. Bradbury, counsel for the defendant. 
The demandant claims to recover in this action by virtue 

of a mortgage deed ( dated May 7, 1842, recorded May 9, 
1842,) from Samuel Ackley fo Joseph Cutler, and by Cutler 
assigned to him on the 26th of March, 1846. 

But at the time of the execution of the mortgage and 
assignment, the record title to the premises was in Ralph 
.Ackley, to whom Samuel .Ackley had conveyed on the 13th 
of December, 1839. 

Tho tenant claims title under a deed from Ralph .Ackley to 
him dated October 3d, 1849, duly recorded. 

This makes a perfect record title in the tenant, and so the 
presiding judge instructed the jury. 

To avoid the effect of this title the demandant contended 
that the deed from Samuel .Ackley to Ralph .Ackley was 
fraudulent as against creditors, and that the tenant was a 
party to or had knowledge of the fraud, and so could not 
avail himself of his title under Ralph .Ackley. 

This question was submitted to the jury under proper 
instructions from the judge, and decided in favor of the ten-.. 
ant. 

The demandant further contended that there had been a 
reconveyance of the premises from Ralph .Ackley to Samuel 
.Ackley, prior to the mortgage to Cutler, and that the tenant 
had notice of such reconveyance before his purchase of Ralph 
.Ackley, and so was precluded from availing himself of his 
title under Ralph. But there was no record of any deed 
from Ralph to Samuel, nor was any deed produced. 

Upon this point the presiding judge instructed the jury 
that such a position could not be successfully maintained 
unless the tenant had actual notice of such reconveyance 
prior to the taking his deed from Ralph .Ackley. 

The instruction was given in the language of the statute,. 
R. S., chap. 9, sec. 26. 

It should have been more strongly stated for the defend
ant, because the judge might have added consistently with 
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legal principles that the burthen of proof was upon the de
mandant to shvw such notice to the tenant. 

The demandant must show actual notice. 
In the case of Pomroy v. Stevens, 11 Met., 244, the court 

say that it is not sufficient to prove facts that would reason
ably put him on inquiry. He is not bound to inquire, but a 
party relying upon an unregistered deed against a subse
quent purchaser, an attaching creditor must prove that the 
latter had actual notice or lcnowledge of snch deed." 

This case is cited by WELLS, J., in the case of Spofford v. 
Norton, 29 Maine R., 146, and adopted as the true construc
tion of the statute of this state. 

In the case of Hanley v. Morse, 32 Maine R., 289, the same 
construction is reasserted. 

The authorities are uniform in the cases decided by this 
court, in the use of the language, that there must be actual 
notice or knowledge of the existence of an unregistered 
deed, in order to affect a subsequent record title. 

The terms notice and knowledge, as here used, are synon
ymous; knowledge of the existence of a deed is actual 
notice, and there can be no actual notice without knowledge. 

The question as to ·what state of facts would establish 
actual notice, was for the jury to determine, and was deter
mined by them in favor of the defendant. 

This instruction was correct, but less favorable to tho ten
ant than it might legally have been made . 

. 2. But the dem'l.ndant's counsel requested the presiding 
judge to instruct the jury, that actual notice is such notice as 
men. would naturally act upon in the affairs of life. When 
the language of the presiding judge is plain, clear and explic
it, following the words of the statute, which are equally plain, 
clear and explicit, he cannot be properly called upon to go 
any further by way of illustration or supposition of cases. 

Now what can be plainer than the meaning of the words 
11 actual notice?" The language of the requested instruction 
does not change the meaning of those words, nor does it elu
cidate their meaning. 
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A judge may illustrate a principle of law in his charge to 
a jury, but he is not required to do so, if the principle be 
clearly stated to the jury. This request was made upon the 
strength of the case of Curtis v. Munday, 3 Met., 405. In 
that case, the presiding judge, in charging the jury, illus
trated his views of the law by examples, which were made 
the grounds of exception, and the court sustained the ver
dict, because the evidence was plenary of "actual notice." 

It is one thing to sustain a verdict under such instruc
tions, quite another to set aside a verdict because the presid
ing judge saw fit to state the law, without the illustrations 
given in another ease by another judge. 

But in the latter case of Pomroy v. Stevens, the court say 
there must be actnal notice or knowledge of the deed, and such 
is the law of this state. 

The request was properly refused for another reason. 
There was no evidence in the case to form a basis for the 
request. The defendant testifies distinctly that he had no 
knowledge of the reconveyance, if there was such a deed 
from Ralph Ackley to Samuel Ackley, when he took his deed 
from Ralph, nor for a long time after. The existence of such 
a deed is not a fact beyond dispute. There is no testimony 
to disturb the positive statement of Sevey. The most that 
can be said as to the plaintiff's evidence, is, that it tends to 
establish certain facts, from which if Sevey had had any 
knowledge of them, an inference might be drawn that he had 
actual notice of the deed. But this knowledge is in no way 
carriecl home to Sevey. 

But in any event, the demandant can complain of nothing 
except that the presiding judge left it to the jury to deter
mine what was actual notice, instead of stating to them his 
own ideas of the meaning of these terms. 

If the presiding judge saw fit to leave the question to the 
jury, and they have decided it properly, the verdict will not 
be disturbed. Copeland v. Wadleigh, 7 Maine R., 141; Pike 
v. Warren, 15 Maine R., 390; Hathaway v. Crosby, 17 Maine 
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R., 448. That they did decide it properly there can be no 
doubt. 

GOODENOW, J. 'l'his is a writ of entry, by which the de
mandant claims to recover the western half of a farm in 
Whitney, by virtue of a mortgage deed, dated May 7, 18-!2, 
and recorded May 9, 1842, from Samuel Ackley to Joseph 
Cutler, and by Cutler assigned to his intestate on the 26th 
of Mar;:;h, 1846. 

A.t the time of the execution of said mortgage and assign
ment, the record title to the premises was in Ralph Ackley, 
to whom Samuel Ackley had conveyed on the 13th of De
cember, 1839. 

The tenant claims title under a deed from Ralph Ackley to 
him dated October 3, 1849, duly recorded. 

To avoid the effect of this title, the demandant contended 
that the deed from Samuel Ackley to Ralph Ackley was 
fraudulent as against creditors of Samuel Ackley, and that 
the tenant was a party to and had knowledge of the fraud, 
and for this reason could not avail himself of his title under 
Ralph Ackley. 

This question was submitted to the jury, and their verdict 
was in favor of the tenant. 

The demandant further contended that there had been a 
reconveyance of the premises from Ralph Ackley to Sam
uel, prior to the mortgage to Cutler, and that the tenant 
had notice of such reconveyance before his purchase of 
Ralph Ackley, and was therefore precluded from availing 
himself of his title under Ralph. There was no record of 
any deed of reconveyance from Ralph to Samuel, nor was 
any such deed produced. The plaintiff requested the judge 
to instruct the jury, "that if the conveyance from Samuel to 
Ralph Ackley was bona fide and valid, and there was a re
conveyance of the western half of the farm from Ralph to 
Samuel on May 7, 1842, and Sevey had such notice of its 
existence as men would usually act upon in the ordinary 
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affairs of life, the mortgage would be good, and Sevey's deed 
could not prevail against it." But the judge 'declined to 
give this instruction. He had previously instructed the jury 
to the effect that such a position could not be successfully 
maintained unless the tenant had actual notice of such re
conveyance prior to the taking of his deed from Ralph Ack
ley. 

We are of opinion that the law did not require that the 
presiding justice should have given the instructions to the 
jury in the language requested. The instruction given was 
in the language of the statute. If any judge should under
take to define precisely what is actual knowledge, within the 
statute, and what shall and what shall not be evidence of 
actual knowledge, for the consideration of the jury, guided 
by the conflicting opinions which have been heretofore 
given, he might only "darken counsel, by words without 
knowledge." 

In Curtis v. Mundy, 3 Met .. 405, Putnam, J., when consid
ering the statute of Mass., which is identical with that of 
Maine, says, "The clause relating to persons having actual 
notice thereof was substantially to confirm the decisions 
which had been made theretofore, and which had placed such 
persons in the same condition as if they had had the notice 
which was to be given by the registry. And the instruc
tion of Morton, J., to the jury, "that it was not necessary, in 
order to enable the tenant to hold under his deed that he 
should prove that the demandant had positive and certain 
knowledge of its existence ; that it was not necessary that 
the demandant should have such knowledge as he would 
acquire from having seen the deed, or being told thereof by 
the grantor; but that the notice was sufficient if it was such 
as men in the ordinary affairs of life usually act upon," upon 
exceptions taken to it was held not to be erroneous. The 
court say, "Something less than positive personal knowledge 
of the fact of the conveyance would be sufficient to consti
tute actual notice, within the true intent and meaning of the 
statute." "It is exceedingly difficult, if not impossible, to 
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define beforehand what information shall or shall not be suffi-• 
cient. But if it were given by those persons who, ( as in the 
case at bar) knew the party, and much of his transactions, and 
who spake not vaguely; especially if the party himself, who 
was to be affected by the notice, was so well satisfied of its 
truth as again and again to acknowledge the fact--it must be 
sufficient. No honest man, after such notice, could undertake, 
or if he did, should be permitted to acquire title to the land 
which, from information given on certain knowledge, he 
believed had been conveyed. We think the notice should be 
so express and satisfactory to the party as that it would be a 
fraud in him subsequently to purchase, attach, or levy upon 
the land, to the prejudice of the first grantee. In the lan
guage of Lord Hardwicke, as adopted by :M:r. J ustico Story 
in his book upon Equity Jurisprudence, sec. 397, "the taking 
a legal estate, after notice of a prior right, makes a person a 
mala fide purchaser. This is a species of fraud, and dolus 
malus itsel£" 3 Atk., 65-t By the statute of 1821, deeds 
of real estates were required to be signed, sealed, acknowl
edged and recorded; and to be of no effect unless record
ed, against any, except the grantors and their heirs. There 
is no exception in the statute as to persons having knowl
edge of their existence. The common law, as applied by 
the judges in analagous cases, made the exception as to 
persons having notice of their existence. It was consid
ered that such persons could not purchase honestly when 
the title was in this condition, and thereby overreach a 
prior purchaser, whose deed remained unregistered. Judge 
Trowbridge says, "If the second purchaser had notice of the 
first conveyance, before he purchased, no estate would pass 
to him by the second deed, though recorded before the first, 
because it is fraudulent." Readings in 3 Mass., 573. Now 
it seems to us that what was fraud before the Revised Stat
utes, is fraud now. The courts may have gone too far in 
deciding that "the visible possession of an improved estate 
by a grantee, under his deed, is in all cases implied notice of 
the sale to subsequent purchasers, although his deed has not 
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been recorded." Under our statute a disseizee may convey, 
if he has a right of entry. 

The R. S., chap. 91, sec. 26, requiring actual notice, was 
intended to control the construction which had been given 
by the courts that the possession of the grantee alone, if 
open, continued and exclusive, would be sufficient founda
tion in law from which to infer notice to subsequent pur
chasers. It was not intended to change the moral bearings 
of the question or the rules of the common law, by making a 
transaction honest which was before fraudulent. It was to 
prevent a legal inference from inadequate premises; to repu
diate a course of inconclusive reasoning. The subsequent 
purchaser might not know the fact, if it existed, that a prior 
purchaser was in possession; or if he did, that he claimed to 
hold the fee, &c. He might suppose that he was only a ten
ant holding over; or a disseizor of his grantor, who had a 
right of entry. If he was acting in good faith he might well 
suppose that his grantor would not undertake to sell to him 
an estate which he did not own, or had previously conveyed. 

In Pomroy v. Stevens, 11 Met., 244, Shaw, C. J., hold that 
evidence of open occupation, possession and cultivation of 
land, and fencing it, by a party who has an unrecorded deed 
thereof, is not sufficient to warrant the inference that a third 
person had notice of such deed, and his ruling was confirmed 
by the full court. Wilde, J., in delivering the opinion of 
the court, said: " Whether the demandant had notice of 
the defendant's title, or not, was a question of fact for the 
jury to decide. But the competency and sufficiency of the 
evidence to prove the fact were within the province of the 
court to decide." 

In Spofford v. Weston, 29 Maine R., 140, the court adopt 
the construction given in the case last named, "and say that 
the Revised Statutes made an essential alteration of the law 
in this respect," but do not decide what shall and what shall 
not be proof of" actual notice." • 

We are of opinion that it may be proved by circumstances 
like any other fact. Such circumstances as those before 
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alluded to by Putnam, J. And that possession and improve
ment by the first purchaser is one circumstance proper, with 
others, for the consideration of the jury, though not alone 
sufficient. The evidence from all the circumstances must be 
such as to give the jury reasonable satisfaction that the sec
ond purchaser had notice of the prior deed, before his pur
chase. In the case at b:1r all the circumstances tending to 
establish the fact of noticJ, were submitted to the jury. 

·we can perceive no error in the instruction which was 
actually given. 

It would be difficult for us to imagine a chain of circum
stances which would satisfy a jury that the defendant had 
actual notice of the existence of a prior deed, when he 
swears positively that he had not. 

Exceptions and motion overruled. 
Judgment on the verdict. 

TEclliEY, C. J., RICE, HATHAWAY, APPLETON, CUTTING, J. J., 
concurred. 

Wir. H. TAYLOR AND ALS. versus WALDO T. PIERCE AND ALS. 

A. B. and C., tenants in common of timber lands, in consideration of a 
permit to D. and E. to cut timber thereon, received severally the notes 
of said D. and E., each in proportion to his interest in the land. 

D. and E. brought an action against A., B. and C., jointly alleging a par
tial failure of consideration of the notes, and claiming to reco,·er back a 
portion of the amount. 

Held that such joint action could not be maintained. 

Where, by the fault of the plaintiffs, they failed to obtain timber enough to 
pay the notes they cannot set up the deficiency against the payment of 
the notes or recover it on the money counts, either jointly or severally. 

A lien upon the timber cut, being stipulated for to secure the payment of 
the notes, no action for money had and received can be maintained while 
the notes remain unpaid in the hands of the payee. 
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ExcEPTIOXS were taken to the rulings of APPLETON, J., at 
Nisi Prius. 

This was an action of assumpsit on account annexed for 
$4000,00, being the amount of the three note;; hereafter 
described, the stumpage on the timber cut being credited 
with a count for money had and received, and a special 
count on a permit to cut timber, given by the defendants to 
the plaintiffs, dated December 10, 1853, and extended, and the 
receipt of said notes acknowledged by writing on the back, 
dated July 1, 1854:. 

The plea was the general issue, with a brief statement dis
claiming joint liability. The verdict was for plaintiffs, for 
$2249,78. Tho plaintiffs failed to go on to the premises in 
the winter of 1854. It appeared in evidence, that the plain
tiffs wont on to tho premises described in the permit in Au
gust, 1854, and cut about eight hundred logs, and took off 
their team and worked on the adjoining township till Janu
ary 6, 1855, when they again went on to these permitted 
premises with two four ox teams, and stayed there till Feb
ruary 8, when they again finally left, alleging that they had 
hauled all the timber, and went back on to the Hemenway 
township, where they worked till March 20. There was evi
dence by the plaintiffs, tending to show that they went on as 
early as they could, and the contrary, and that there was no 
timber left on the premises, which by the contract the plain
tiffs were required to haul, and also on the part of the de
fendants, tending to show that th~y left on said premises a 
large quantity of such timber as should have been hauled, 
estimated by the witnesses, called by the defendants at from 
490,000 feet to 4,500,000 feet. It appeared that on the 10th 
of October, 1855, a few days after said notes fell due, the 
plaintiffs paid on that one which was taken by said Prentiss, 
and which he still held, five hundred twenty-five dollars, and 
which was endorsed on said note ; on that one which was 
taken by said Pierce, and which he still held, the same 
amount, and on that one for two thousand dollars which was 
taken by said Jenness, and which he had endorsed and trans-
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ferred, before it was due to Hinkley & Egery, the sum of 
eleven hundred dollars; which several sums were the amount 
of the stumpage cut on said premises, with interest from the 
date of the extension on the back of said permit. It also ap
peared that said Hinkley & Egery had sued the said two 
thousand dollar note, and recovered execution against said 
Taylor thereon for the balance due on it in October, 185G, 
after this suit was brought and the said Taylor in said Octo
ber paid the execution. It also appeared that said Prentiss 
sued the said Taylor in September, 185G, after this writ was 
served on him, upon the said one thousand dollar note which 
he took, and that said Pierce still retained his one thousand 
dollar note, and had not sued it. That the township of 
which the premises permitted formed a part, were at the 
time of said permit and its extension, owned as tenants in 
common and undivided, one fourth by said Prentiss, one 
fourth by said Pierce, one fourth by said Jenness by deed, 
and the title of the other fourth is in said Pierce, and that 
said Jenness managed one half; that said notes wore owned 
severally, each by the man who took it; that said Jenness 
was insolvent when said notes were given, and had since so 
remained. 

It was in evidence, that about the first of December, 1856, 
the defendant Prentiss called on the plaintiff Taylor, and said 
to him that the scaler of the lumber cut -under said permit 
should be sent on to estim,.ate the timber left on the prem
ises, and asked if he would send a man with him, and that 
said Taylor did send such man, it being agreed that Prentiss 
should pay the wages of the scaler, and Taylor of the man he 
sent with him, and that the expenses of the two should be 
borne jointly by Prentiss and Taylor; that said scaler then 
examined the premises, and made his report in writing to the 
proprietors. At the trial the defendants offered this report 
in evidence, and contended that it was conclusive, and ob
jected to the admission of any other evidence of those mat. 
ters, but the objection was overruled, and the report ex
cluded by the court, on the ground that the examination was 
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not seaso;ably made, but it was received as part of the scal
er's deposition. Taylor testified that before paying the 
stumpage he asked Pierce how he should pay it, and that 
said Pierce told him to pay it on the three notes in the man
ner that he did pay it, as before stated. 

The defendants contended that their receipt on the back 
of the permit for the notes were several, and not joint, and 
therefore the action could not be maintained; that the notes 
were given as a consideration for the extension of the per
mit, which could not be procured without, and because the 
plaintiffs had failed to operate the previous year; that the 
extension was a consideration for the notes, which were to 
be paid whether timber enough was in the permit or not, or 
was hauled or not, and that therefore the action could not 
be maintained. Also that the suit could not be maintained, 
because at the date of the writ the plaintiffs had paid nothing 
on the notes, but the amount of the stumpage on the timber 
cut, and which they had credited in their account annexed. 
But all these points, though seasonably presented on a mo
tion for nonsuit, were all overruled by the court, for the pur
poses of the trial merely, and the jury were instructed ad
verse to them all. The defendants also contended, that if 
there was tim1'ier enough on the premises of the quality 
m,med in the permit, to pay the notes at the rates of stump
age agreed on, and that the plaintiffs, by putting and keep
ing on the teams and using the diligence required by the 
permit, might have hauled it, that the notes must be paid, and 
that the plaintiffs could set up no defence, unless they had 
done all the contract required, to haul the timber to pay the 
notes; but tho court overruled the position, and instructed 
the jury that if there was timber left on the premises which 
the permit required to be hauled, and which the plaintiffs, 
by putting and keeping on the teams and using the diligence 
required by the permit, might have hauled, that was only a 
matter of damages to be allowed the defendants, in offset to 
the plaintiffs' claim, and that the rule of damages was the 
difference between the contract price of the timber so left 
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and the present value of it, and that if tho timber so loft was 
worth as much now as the contract price, there would be no 
damages, but interest on the same; or if there was no tim
ber left, there would be no damages. 'l'he court also in
structed the jury not to allow the defendants the stipulated 
damages of five hundred dollars provided for in the close of 
the permit; that they could not have this five hundred dol
lars, over and above the actual damage, but they were to 
allow the defendants the actual damages. The defendants 
requested the court to instruct the jury that to the damages 
which they might find under the above instructions, they 
would add interest, from the first day of July, 1854, the 
date of the notes, (which were on interest,) on the value of 
the contract price of all the timber left, which would and 
might have been hauled to the amount of $2,060,63, being 
the balance of the $4000,00 notes over the stumpage paid, 
and which interest would continue up to such time as the 
stumpage would become duo under a similar permit, to ho 
given as soon as the jury might find that a lumbering opera
tion could now be commenced, but the court refused to give 
the instructions, but did instruct the jury to allow interest 
on the damages found from July, 1854, to the tinrn of the 
trial. The defendants also requested the court to instruct 
the jury to add to the damages such sum as they might find 
just for insurance against fire on tho timber left on said 
premises, which ought to have been and might have been 
hauled, from the time it was left till the date of the writ. 
Also to add such sum as the defendants would have to pay 
for commissions to an agent, to permit the timber so loft, 
superintend the operation, and collect the stumpage. A.lso 
to add to the damages the expenses to defendants occa
sioned by the plaintiffs not having hauled such timber as 
they should and might have hauled, including all the ex
penses of defending this suit, if they found that this suit was 
occasioned by the plaintiffs not hauling such timber. These 
three last requested instructions were withheld, and the 
jury instructed not to allow any damages on either of said 
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grounds. To the above rulings and instructions, and re
fusals to instruct, and the admission and rejecti~n of evi
dence, the defendants excepted. 

LEASE. 
This memorandum of an agreement and conditional license, 

made and executed this tenth <lay of December, A. D. 1853, 
by and between Henry E. Prentiss, W. 'f. & H. Pierce and 
Horace Jenness, of Bangor, in the County of Penobscot and 
State of Maine, of the one part, and William Hemenway and 
William H. Taylor, of ---, in the County of --- and 
State of---, of the other part, witnesseth, that the said 
Pierce, Jenness and Prentiss hereby grant the said Hemen
way and Taylor possession during the ensuing logging sea
son only, on the conditions and restrictions hereinafter men
tioned, to enter with two six ox teams, upon lots numbered 
five and six, range first, and the south part of lots five and 
six, range second, in township forty-one, according to a sur
vey and plan of said township, no lumber to be hauled that 
will interfere with the teams hauling into Gasabeas lake, and 
cut and remove therefrom white and Norway pine timber 
suitable for logs, which conditions and restrictions are that 
said grantees shall go upon said premises with two six ox 
teams, as aforesaid, at the usual season, said teams to be well 
manned and furnished, and remain there during the usual 
logging season, in diligent and active employment. Said 
logs to be driven to the Machias boom by said grantees, as 
early as practicable after cut. Said lumber to be landed 
in a suitable place and manner for scaling, and notice to be 
given the scaler by said grantees of such place and landing; 
and before the said logs are moved from said landing each 
and every stick or log within the compass of his location as 
he progresses, without waste or leaving such timber on the 
premises as would make number four boards, Bangor survey, 
which may be cut down. All lumber cut under this license 
shall be scaled by some person to be appointed by said 
grantors, who shall make deductions for all cavities, rots and 



536 EASTERN DISTRICT. 

Taylor and als. v. Pierce and als. 

shakes only, and shall return to said grantors the quantity 
cut under this license, which return shall be final, binding 
and conclusive between the parties hereto, in the settlement 
of the stumpage. Said grantees shall pay to the said grantors 
four dollars per thousand for all white pine, two dollars and 
twenty-fine cents per thousand for all Norway pine stumpage, 
payable by satisfactory paper payable in fifteen months from 
July I, 1854, with interest. The scaler is to be boarded at 
the expense of said grantees, and the scale bill to be paid 
by said grantors. It shall be the privilege of the scaler to 
point out to the said grantees, whenever he may have time 
and deems it proper, whenever he thinks said grantees fail 
to comply with the foregoing conditions and restrictions; 
but said scaler shall not be bound to point out to said 
grantees such failure, or examine the premises until the 
cutting and hauling is completed, at which time he shall 
examine the premises cut on and report to said grantors such 
timber as should have been cut and removed agreeable to 
the foregoing conditions; also, what sum said grantees shall 
pay as damage, which report shall be binding and conclusive 
between the parties hereto, in the settlement of claims under 
the agreement. And said grantees hereby agree that the 
said grantors shall reserve and retain full and complete own
ership and control of all lumber which shall be cut and re
moved from the aforementioned premises, wherever and 
however it may be situated, until all matters and things 
appertaining to, or connected with, this license, shall be 
settled and adjusted, and the sum or sums due or to become 
due for the stumpage shall be fully paid, and all the paper 
given for it paid, and any and all damage for non-performance 
of any of the agreements or stipulations herein expressed 
shall be liquidated and paid. And the said grantees hereby 
further agree, that in cutting and managing said lumber while 
in possession they will act openly, honestly and fairly, that 
they will not directly or indirectly conceal from the scaler, 
or dispose of without the consent of said grant.ors in writing, 
otherwise they shall forfeit the whole lumber cut under this 



W .A.SHINGTON, 1857. 537 

Taylor and ala. v. Pierce and ala. 

contract. And if any sum of money shall have· become due 
by any of the stipulations or agreements hereinbefore ex
pressed, and shall not be paid or secured in some of the 
modes herein expressed, within ten days thereafter, then in 
such case said grantors shall have full power and authority to 
take all or any part of said lumber, wherever or however 
situated, and to sell and dispose of the same either at private 
or public sale, for cash, and after deducting their reasonable 
expenses and commissions, and all sums which may then be 
due or may become due,. for any cause whatever, as herein 
expressed, the balance, if any there may be, they shall pay 
over on demand to said grantees, after a reasonable time for 
ascertaining and liquidating all amounts due, or which may 
become due either as stumpage or damages. 

And the said grantees hereby agree with the said grantors 
to go upon the premises with the said two six ox teams, well 
manned and furnished, in due and proper season, and cut and 
remove timber as aforesaid, and truly and faithfully do and 
perform each and every condition and stipulation expressed 
in this license and agreement, hereby binding themselves in 
the full and liquidated sum of four hundred dollars, well and 
truly to be paid the said grantors on demand, over and above 
the actual damage which said grantors may sustain, by the 
non-performance of any agreement herein before contained. 
In witness whereof the parties have hereunto interchange
ably subscribed their names, this tenth day of December, A. 
D. 1853. 

WM. H. TAYLOR, 

w. T. & H. PIERCE, 

HORA.CE JENNESS, 

w. H. HEMENWAY, 

H. E. PRENTISS. 

BANGOR, July 1, 1854. 
The within permit is extended for the next ensuing lum

bering season, with the following alterations, viz: said Hem
enway is not to cut on that part of lot No. 6, range 2, which 
lies west of Machias river, but may cut on that part of No. 

35 



538 EASTERN DISTRICT. 

Taylor and als. v. Pierce and als. 

6, range 3, which is east of that river; twenty-five cents per 
thousand is to be added to the stumpage of the Norway. 
We have received the note of Wm. H. Hemenway and Hem
enway & Hersey, running to Wm. H. Taylor, and by him en
dorsed, dated July 1, 185-i, and payable with interest in fif
teen months, for the sum of two thousand dollars, which is 
taken by said Jenness, a similar note for one thousand dol
lars, which is taken by said W. T. & H. Pierce, and a similar 
note of one thousand dollars, taken by said H. E. Prentiss, 
which notes when paid are to be in.payment ef four thousand 
dollars, of the above stumpage, and the balance is to be paid 
according to the permit, by satisfactory p:.tper, in fifteen 
months from July 1, 1855, with interest, which paper is to 
be given by July 1. The owners' lien on the timber to con
tinue till all the papers are paid. 

HENRY E. PREN'l'ISS, 

w. T. & H. PIERCE, 

HORACE J EXNESS. 

This case was argued with great ability by George Walker 
and Henry E. Prentiss, counsel for the defendants, each sub
mitting able arguments in support of the exceptions. 

And by B. Bradbury and A. Hayden, counsel for the 
plaintiffs. 

GOODENOW, J. This case comes before us on a motion to 
set aside the verdict, which was for the plaintiffs ; and also 
on exceptions. We have no full report of the evidence, and 
therefore cannot consider and act upon the merits of the 
motion. 

The first exception is, that the presiding justice did not 
order a nonsuit, upon the plaintiff's own testimony, upon the 
ground that if the defendants were liable at all to the plain
tiffs, they were liable se·1;erally for the dam:.iges claimed in 
this action, and not liable Jointly. 

It appears from the report of the evidence, so far as it 
goes, that on the tenth of December, 1853, the defendants, 
Waldo T. & H. Pierce, Henry E. Prentiss and Horace Jen-
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ness, gave a "permit," to be noticed more particularly here
after, to the plaintiffs in this case, to cut timber on certain 
lands upon certain terms and conditions therein set forth. 
That the firm of Waldo T. & H. Pierce owned one fourth, said 
Prentiss one fourth, and said Jenness one half of said lands, 
in common and undivided. This "permit" was in writing, 
and signed by the plaintiffs, W. H. Taylor and W. H. Hemen
way, and by the defendants, with mutual agreements and stip
ulations, which need not now be noticed. The plaintiff's omit
ted or neglected to perform the agreement on their part within 
the time stipulated, whereby they became liable to pay the 
defendants the sum of four hundred dollars as liquidated dam
ages, over and above the actual damages, according to the 
terms of said permit. On the first day of July, 1854, by an 
endorsement on the same, the permit was extended for the 
next lumbering season, with the following alterations, viz. : 
"The said Hemenway is not to cut on that part of the lot 
No. 6, range 2, which lies west of Machias river, but may cut 
on that part of lot No. 6, range 3, which is east of that river ; 
twenty-five cenfa per thousand is to be added to the stump
age of the Norway. We have received the note of William 
H. Hemenway and Hemenway & Hersey running to William 
H. Taylor, and by him endorsed, dated July 1, 185-!, and pay
able with interest in fifteen months for the sum of two thou
sand dollars, which is taken by said Jenness ; a similar note 
of one thousand dollars, which is taken by said Waldo T. & 
H. Pierce, and a similar note of one thousand dollars, taken 
by said H. E. Prentiss, which notes when paid, are to be in 
payment of four thousand dollars of the above stumpage, 
and the balance to be paid according to the permit, by satis
factory paper, in fifteen months from July 1, 1855, with inter
est, which paper is to be given July 1. The owners' lien to 
continue on the timber till all the papers are paid." Which 
extension and alteration of the permit was signed by the de
fendants in this suit. The case finds that the plaintiffs failed 
to go on to the premises in the winter of 1854. 

There was evidence by plaintiffs tending to show that 
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they went on as early as they could in 1855, and the contra
ry. .A.nd there was evidence that there was no timber left 
on the premises, which, by the contract, the plaintiffs were 
required to haul, and also on the part of defendants tending to 
show that the plaintiffs left on said premises a large quantity 
of such timber as should have been hauled. .A. few days 
after said notes fell due, October 10th, 1855, the plaintiffs 
paid on that one which was taken by said Prentiss, and which 
he still held, $525, which was endorsed on said note ; on that 
which was taken by said W. T. & H. Pierce, and which they 
still held, the same amount; and on that one for $2000, which 
was taken by said Jenness, which he had endorsed and trans
ferred before it was due, to Hinkley & Egrey, the sum of 
$1100, which several sums were the amount of the stumpage 
cut on said premises, with interest, from the date of the ex
tension on the back of said permit. The case finds that said 
notes were owned severally, each by the man who took it, 
and that said Jenness was insolvent when said notes were 
given, and had since so remained. 

We are not prepared to say that if the defendants had, in 
any way, by selling the land or otherwise, prevented the 
plaiptiffs from entering upon the premises to which the per
mit related, and cutting according to the terms of the per
mit, that an action could not have been maintained by the 
plaintiffs against them jointly, to recover such damages as 
the plaintiffs might thereby have sustained. The defendants 
were under no obligation to extend the permit. They were 
at liberty to exact new terms and conditions upon granting 
such extension. From reading the original contract, we are 
led to the conclusion that the defendants were desirous not 
only to contract, but to be certain that the contract should 
be fully performed by the defendants. To make certain the 
sale of stumpage to the amount contracted for, and within 
the time specified. The timber was exposed to fires and 
trespassers, and they no doubt wished to convert it into 
money or other property less exposed to deterioration or 
loss. Hence they had a stipulation for a forfeiture on the 
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part of the plaintiffs, if they failed to perform on their part, 
as well as for the payment of the actual damages. It seems 
that all this was not sufficient to secure a performance. By 
the terms of the extension, it seems to have been understood 
that the operation for the next year should make the strimp
age amount to at least $-1000, and for this purpose the plain
tiff" were required to give notes for that sum ; and they did 
give notes to the defendants, severally, according to their 
respective interests in the lands to be cut upon. No ques
tion seems to have been made or doubt entertained by either 
party, at that time, that timber enough could be found of 
the specified kind, quality and dimensions, to furnish that 
amount of stumpage. For aught that appears, the plaintiffs 
knew as much about the lands and the timber as the defend
ants did. They had had ample. time to inquire and examine. 
By the endorsement on the permit, the plaintiffs were to pay 
severally to the defendants, so far as the notes were pay
ment, the amount which belonged to each tenant in common, 
according to his interest in the land. It is not uncommon 
in contracts, to find some stipulations which are Joint, while 
there are others which are several. Cleaves v. Lord, 3 
Gray. 

This action is founded upon a partial failure of the consid
eration of each of those notes. To whom have the plaintiffs 
made these payments, if they have made them at all, or had 
made them before this suit was commenced? Not to the de
fendants jointly, but to each one severally. If any action 
can be maintained for a partial failure of consideration, it 
should be an action against each one to recover money 
which he has received, more than he is justly and equitably 
entitled to hold. 

We are of opinion that if the presiding justice should not 
have ordered a nonsuit upon this point, and we do not de
cide that he was bound to do so, he should have instructed 
the jury that, from the whole evidence, the plaintiffs had 
failed to prove a joint promise on the part of the defendants. 
For this cause we think the exceptions should be sustained, 
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and a new trial granted. 
be advantageous to the 
some other points. 

We might stop here. But it may 
parties to know our opinion upon 

The defendants contended, that if there was timber enough 
on the premises of tho quality named in the permit, to pay 
the notes, at tho rates of stumpage agreed on, and that the 
plaintiffs, by putting on and keeping on teams, and using the 
diligence required by the permit, might have hauled; that 
the notes must be paid, and that the plaintiffs could set up 
no defence, unless they had done all tho contract required, 
to haul the timber to pay tho notes; but tho court overruled 
the position, and instructed the jury that " if there was tirn
ber left on the premises, which the permit required to be 
hauled, and which the plaintiffs, by putting and keeping on 
the teams and using the diligence required by the permit, 
might have hauled, that was only a matter of damages to be 
allowed the defendants, in offset to the plaintiffs' claim, and 
that the rule of damages was the difference between the con
tract price of the timber so left and the present value of it ; 
and that if the timber so left was worth as much now as tho 
contract price, there would be no damages but interest on 
the same; or if there was no timber left, there would be no 
damages." 

We are of opinion that this was erroneous. If the plain
tiffs failed, by their o-wn fault or neglect, to obtain timber 
enough to pay the $4000, they cannot set it up as a defence 
to the notes, or either of them, or make it the foundation of 
a suit for money had and received against the defendants, 
either jointly or severally. 

The judge was requested to instruct the jury that the suit 
could not be maintained, because, at the date of the writ, the 
plaintiffs had paid nothing on the notes, but the amount of 
stumpage on the timber cut, and which they had credited in 
their account annexed. He declined to do so. 

In this case we do not regard the notes, per se, as money 
in the hands of the defendants. 'l'hey ·were not taken as 
cash. A lien was stipulated for, on all the timber cut, to 
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secure their payment. The notes taken by Prentiss and by 
the Pierces still remained in their hands as unpaid, except so 
much as ,vas admitted by the plaintiffs to be due for stump
age on timber cut after July 1, 1854. Neither of these two 
defendants, therefore, could be said to have received any 
money from the plaintiffs, at the time the suit was com
menced, which they were not entitled to hold. As to Jen
ness, it may be and probably is different. He had disposed 
of his note and received the value of it in money. An action 
may be maintained against him alone, if it shall prove to be 
the fact that the consideration of the note which he had and 
disposed of, has failed, in part, without any fault of the 
plaintiffs. 

For these reasons the exceptions must be sustained. 
Verdict set aside, and new trial granted. 

HATHAWAY and CUTTING, J. J., concurred; TENNEY, C. J., 
RICE and APPLETON, J. J., concurred in the result only . . 

RICE, J. The action was prematurely brought, and for 
that reason there must be a new trial. A nonsuit could not 
have been ordered by the presiding judge, in view of the 
whole evidence, it being offered on both sides. 32 Maine R., 
57G. The action is properly joint. The permit is joint, and 
the receipt of the notes is joint. The recital of the distribu
tion of the notes by the defendants inter se se is wholly im
material, and cannot affect the plaintiff,;. 

The measure of damages as agreed in the permit is " the 
full and liquidated sum of four hundred dollars * * over 
and above the actual damage which the grantors may sus
tain." The actual damages were such only as "were the im
mediate and necessary result of the breach of the contract 
by the plaintiff:::l." Bridges v. Stickney, 32 Maine R., 361. 

I concur in the result. 

APPLETON, J. According to the terms of the receipt given 
by the defendant~, " the notes when paid are to be in pay
ment of four thousand dollars of the above stumpage," and 
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"the owner's lien on the timber to continue till all the pa
pers are paid." The notes were therefore not to be regard
ed as payment, for if so, there could be no lien. The notes 
not having been paid, the action is prematurely brought. 

The exceptions therefore must, for this reason, be sus
tained. 

RUFUS GATES versu.s EDWIN PARKER. 

Authority given to an agent to arrange an unsettled affair, and draw on 
his principal for such sums as were necessary, is a virtual acceptance of a 
draft made with the knowledge and assent of such agent. 

But such draft cannot be substituted for another, payable to the order of a 
different person, without the knowledge or consent of the principal or his 
agent. 

REPORTED by APPLETON, J. 
Assumpsit for money had and received, and money paid, 

and also against the defendant as acceptor of a draft drawn 
upon him by one McNeil & Vose, in favor of Charles Day, 
and endorsed by said Day. 

The plaintiffs introduced the draft sued, and a letter from 
the defendant to McNeil & Vose, dated October 27, 1854, 
and also the writ in the case now pending, of Edwin Parker 
v. W. R. McNeil and al., dated November 6, 1854, with the 
account annexed to the writ, and the additional account 
specifying the draft paid, and served on the same day. 

It was admitted that at the time the draft sued for was 
drawn, the defendant had a mortgage on the bark Pilot Fish, 
to secure him for advances to McNeil and Vose. 

F. A. Pike, counsel for tl1e plaintiff. 
The defendant, by his letter of October 27, 1854, fully 

authorized McNeil & Vose to draw on him to pay the lien 
claims on the" Pilot Fish," and constituted Manson his agent 
to ·fix upon amounts, and to transact the business. 
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The draft sued was given for a full consideration, moving 
from the plaintiff to the defendant through Day. 

The defendant had a mortgage upon the Pilot Fish for more 
than she was worth, and whatever discharge there was of 
any of the lien claims upon her, relieved them to that extent. 
They were obliged to pay the lien claims in order to obtain 
the property. 

By the solicitation of defendant's agent, aided by defend
ant's letter to McNeil & Vose, Day took the draft of McNeil 
& Vose, and discharr;ed his claim upon the vessel. The 
plaintiff, in consequence of Manson's previous requests, and 
the defendant's letter, took the draft of Day and paid him 
the money for it. 

In this way the plaintiff in effect paid Day's lien claim upon 
the vessel, and the defendant received the benefit of the pay
ment. 

The direction to draw for a particular purpose, amounts to 
an acceptance of the draft, and parties taking the draft in 
consequence of the promise to accept, can maintain an action 
against the drawee as acceptor. Coolidge v. Payson, 2 
Wheaton, bb.; McEvers v. Mason, 10 John., 207; Goodrich 
v. Gordon, 15 Johns., 6; Banorgee v. Hovey, 5 Mass., 38; 
Storer v, Logan, 9 Mass., 55-58; Wilson v. Clement~, 3 
Mass., 1 ; Carnegie and al. v. Morrison and al., 2 Met., 381. 

Here was a general letter of credit, embracing all lien 
claims, and then a particular designation of this amount of 
Day's, and the time upon which the draft was to be drawn 
by Manson, the defendant's agent. This designation of the 
agent fixed the liability to this debt. 

If Day could maintain an action against the defendant, then 
the plaintiff could. There is the same privity between the 
drawee and the subsequent holders who take the paper upon 
the strength of the drawee's promise, that there is between 
the original parties. Goodrich v. Gordon, above cited. 

It makes no difference in the liability of a party, whether 
he agrees to accept a bill already drawn, or one about to be 
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drnm1. Carnegie v. Morrison, above cited; Coolidge v. Pay
son, above cited. 

This case presents strongly the point insisted on in l\fason 
v. Hunt, Douglass, 297, and in Pierson v. Dunlop, Cowper, 
591-that the holder of the paper should take it on the 
strength of the drawee's promise. This is also a leading 
point in McEvers v. Mason. 

Nor does the exchange of drafts m1.ke any difference. 
1. Manson's request to Day, to take a draft for his bill 

pertained to the amount of the bill and tho time of payment, 
and not to a particular piece of paper. 

2. It cannot possibly m:1ke any difference to Parker, as 
the amount and time of paymtmt are tho same. 

3. Parker is not liable on the draft destroyed. Nobody 
could maintain an action on that draft after this was paid. 

4. The objection pertaining to a change of drafts is merely 
technical, and Parker waived it when called upon by Day, 
and he said the reason he did not pay was because it was not 
presented at once, and bocause he had lost enough by Vose 
& McNeil. 

The plaintiff, by his arrangement with Day, and his pay
ment to Day, actually paid the original draft, which was 
accepted by the defendant, and should now prevail on the 
money counts for money paid for tho defendant's benefit. 

Bion Bradbury, counsel for the defendant. 
This is an action brought by the plaintiff to recover tho 

amount of a bill of exchange, drawn by Messrs. l'lfcN oil & 
Vose upon the defendant, in favor of Charles Day, and by 
him endorsed to the plaintiff. 

The plaintiff alleges that the defendant accepted this bill 
by virtue of a letter written by him to McNeil & Vose, (the 
drawers,) or by virtue of a parol acceptance made through 
T. B. Manson, his agent and clerk, or rather that by one or 
the other of these modes he agreed to accept the bill, and is 
therefore liable as acceptor. 
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This bill was not in existence when the alleged promise to 
accept was made. 

Was there a written promise to accept this bill? 
The only writing produced in the case is the letter of 

defendant to plaintiff of October 27, 1854. The language 
used by the defendant is: " The bearer of this, my clerk, l\Ir. 
T. B. Manson, is authorized to confer with you about the mat
ter, and arrange with you to draw on me at sight, or on short 
time, for such sums as may appear needful." 

'!'his is merely an authority to Manson to confer with 
l\IcN eil & Vose, and ctrrange with them to draw, &c., for 
such sums as may appear needful. They did confer. What 
arrangement was made? That Vose & McNeil should draw 
at their discretion? Not at all. 'l'here is no evidence of 
any arrangement. Manson remained there, settled the claims 
himself, and wrote the draft. 

If the promise to accept be in writing, the paper contain
ing the promise should describe the bill to be drawn, so as 
to identify and distinguish it from all others. Story on Bills 
of Exchange, 249 ; 3 Kent's Com., p. 84; 2 Wheaton's R., 66. 

Now this letter describes no particular bill so as to iden
tify and distinguish it from all others. It describes no 
specific bill so as to identify and distinguish it from all 
others. It describes no specific bill. It only refers to such 
bills as, upon a conference with McNeil & Vose, Manson 
might direct to be drawn. It is not a promise to accept the 
bills that might be drawn, except inferentially. .A.n arrange
ment is to be made by Manson for McNeil & Vose to draw 
upon Parker. 

Nor is it a promise to accept generally. But if it were a 
promise to accept generally, without pointing to any specific 
bill, an action could not be sustained against the defendant 
as on an acceptance. Boyce v. Edwards. 4 Peters, 111; 
Riggs v. Lindsay, 7 Cranch, 500. The letter, then, is merely 
evidence of Manson's authority to confer and arrange with 
McNeil & Vose. 

It cannot be pretended that l\Ianson, acting under this 
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authority, ever gave any written promise of acceptance for 
Parker. 

The only evidence of what Manson did, is to be found in 
the deposition of Charles Day, introduced by the defendant. 

Neither Manson, nor McNeil & Vose are offered to vary 
the evidence of Day. 

If McNeil & Vose had any authority from Parker, through 
Manson, to draw upon Parker without the consent of Manson, 
or his knowledge, they would have been present to testify. 

Day testifies, "I saw Manson here in November. I went 
to Mr. V ose's house and saw llfr. Manson there settling up 
claims on the bark. He said to me he was authorized to set
tle the claims for llfr. Parker. He showed me the letter 
from Parker to Vose & McNeil. Manson wanted me to take 
a draft on thirty days. 

"I took a draft on tliirty days, payable to the order of 
J. H. Cox, for the balance due me on the suit of sails." 

"I think Mr. Manson wrote the first draft. It was signed 
by McNeil & Vose, the same as this. llf anson said it would 
be accepted and paid. In consideration of this draft I think 
I receipted my bill. There is no doubt I receipted my bill 
when I took the first draft. 11 In cross examination he said, 
" I think I did not say anything to Gates about the first 
draft. I think I did not say anything to Manson about the 
second draft. Mr. Manson never said to me that the second 
draft should be accepted and paid." 

Manson was defendant's agent, and could do no more than 
Parker could do, if present. Now supposing Parker to have 
been present, there could have been but a parol promise to 
accept the particular draft drawn by Vose & McNeil in favor 
of Cox, which is not the draft in suit. 

The second bill was not then drawn, nor was the drawing 
such a bill contemplated, when Manson said the first bi I 
should be accepted and paid. 

A parol promise to accept a non-existing bill would not 
amount to an acceptance. 2 Peters' U. S. R., 170; 3 Kent's 
Com., 85. 
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The bill in suit was drawn after the first draft had been 
made - after Day had receipted his bill- after Manson had 
said the particular draft would be accepted and paid- and 
drawn, too, without the authority, consent or knowledge of 
Manson or Parker. The transaction was finished and com
plete. 

Day afterwards proposes to McNeil & Vose to take up the 
first draft and give a new one, payable to him and not to 
Cox. But McNeil & Vose had no authority to make the 
exchange. They had no power to draw, except as directed 
by Manson. Day says that Manson told him, that he (Man
son) was settling the claims on the bark. He never author
ized the exchange. 

But it is necessary, also, that the holder of the draft· 
should take it upon the faith of the promise of the drawee to 
pay it, in order to maintain this action. 

The plaintiff undoubtedly took the draft upon the faith of 
Day's representation to hi1;Il, as to the agreement to accept. 

But Day did not represent the matter truly to the plain
tiff. He omitted a very important fact- the drawing of the 
first draft. He says he stated the same thing to the plaintiff 
as he has stated in his deposition; but he says he did not tell 
Gates ( the plaintiff) about the first draft. ' 

He (Day) says, "I took the draft upon the strength of 
Manson's representations to me, and the letter of Parker." 

, Now the letter contains no promise to accept generally, 
nor any specific draft; what, then, were Manson's represen
tations to/Day? Simply that he was authorized to settle the 
claims upon the bark, and was Parker's agent for that pur
pose, and that this particular draft would be accepted and 
paid; but not that any other one would be, or that McNeil & 
Vose had any authority to draw without his knowledge and 
consent. 

Day gave the plaintiff to understand that there was but 
one draft. He made no inquiry of McNeil & Vose, or of 
Manson, as to the draft. He took it entirely upon Day's rep
resentations, which were not correct. 
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The plaintiff is not aided in this case by the fact, that 
dofondant had a mortgage upon the vessel to secure his 
advances. 

Because ( 1) the mortgage was only security for what he 
had actually paid. (2) The mortgaged property was not 
sufficien_t security for the debt-the vessel selling for sev
eral thousand dollars less than the defendant claims. (3) If 
lw had not promised to accept the draft so as to bs legally 
liable for it, his mortgage did not cover it. Nor is the plain
tiff aided by the writ and accounts in the suit of Parker against 
McN oil & Vose, put into the case as evidence, because this 
draft is not included in that account. The draft was dated 
November G,- the credit in the account referred to is under 
date of November 4, before this draft was drawn. And fur
ther, the account made up by Parker, after the sale of the 
vessel ( which is made a part of this case) contains no charge 
of this draft. 

Indeed, the draft did not come to hand until after the 
accounts between Parker and McNeil & Vose had been 
closed. It was not presented until after it matured. And 
the only evidence of any presentment is from Day, who says 
that Parker told him it had been presented. There was 
gross negligence on the part of the plaintiff in not sending 
the bill forward to know whether it would be accepted or 
not. 

But the whole case turns upon this question. An account 
having been settled by the parties interested, and paid by a 
bill of exchange, which bill an agent of the drawee had said 
should be accepted and paid, can the drawer, without any 
authority from the drawee or his agent, take up that draft 
and substitute a new draft for it in favor of another payee, 
and the drawee be held as an acceptor of the new draft upon 
an alleged promise to accept the first draft. 

It seems to me very clear upon legal principles that the 
drawee cannot be held as acceptor under such circumstan
ces. 
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CUTTING, J. The defendant is sued as the acceptor of a 
draft, drawn on him by McNeil & Vose, on November 2G, 
185!, payable to tho order of Charles Day, and by him en
dorsed to the plaintiff, and if he is legally liable in this action, 
it can only be by reason of his alleged acceptance. 

It seems that tho defendant, at the date of the draft, w:1s 
interested as mortgagee in a bark, then or about to be 
launched, on which Day had a lion claim for a suit of sails; 
that the defendant sent ~hnson, his clerk, with his letter to 
McNeil & Vose, the builders and mortga,gers of tlrn bark, 
authorizing the former to confer with the latter resp:JCting 
the claims on the bark, and the latter to draw on him for 
such sums as might be needful. Under those circumstances 
Day presented his demand, and received from McNeil & Vose 
a drafton the defendant, pay able to the order of James W. 
Cox for the balance due him, who thereupon receipted his 
account. This transaction was with the knowledge and con
sent of Manson, and being in accordance with the tenor of 
the letter, would render it obligatory on the defendant to 
accept the draft, and in legal contemplation it was accepted 
at its inception, and the defendant's writing thereon to that 
effect would not have rendered the acceptance more oblig:1-
tory on him. Both Manson and the letter had then fulfilled 
their respective missions, and Day's claim for a valuable con
sideration had been discharged. It would be the introduc
tion of a new element into the commercial law, for this court 
now to decide, as contended for by the plaintiff's counsel, 
that such draft could be substituted for another payable to 
the order of a different person, without the knowledge or 
consent of the defendant or his agent. We recognize the 
law as embraced in the decisions cited, but among thorn dis
cover none, which in this particular, sustains the plaintiff's 
proposition. A.s to the draft in suit the defendant may truly 
say, non liaec in joedera veni. According to the agreement 
of the parties, the plaintiff must become 

Nonsuit. 
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WILLI.AM p ATTERSON versus w ALTER s. VosE. 

In declaring up::m a note pciyable at a particular time and place, whether 
on demand or not, no avermcnt or proof of demand is necessary, to enable 
the holder to maintain an action upon it. 

The statute of 1848, chap. 2HI, applies only to notes payable at a place cer
tain, on demand at or after the expiration of a time specified. 

Parol evidence is admissible to show a waiver of demand and notice at the 
time of the endorsement of the note, and such waiver may be inferred 
from the facts and circumstances of the transaction. 

REP_ORTED by HATHAWAY, J., presiding at Nisi Prius. 
The action is brought upon a promissory note of the fol

lowing tenor. 

$180,00. "ROBBINSTON, November 29, 1855. 
" Three months after date, I promise to pay Vose & Joyce 

or order, one hundred and eighty dollars with interest, at 
the Calais Bank, value received. 

"AMAZIAH NASH." 

With an endorsement on the back, 

" Pay to the order of William Patterson. 
" VOSE & JOYCE." 

William Patterson, the plaintiff, a ship carpenter, testified 
that he worked for Amaziah Nash in building the bark Lapine, 
and that he had a lien claim upon the bark for the sum of $380, 
and that he put the vessel into the hands of Vose & Joyce; 
that Nash paid him a part of his claim and gave him a note 
for the balance; that said note was payable to him, and that 
the names of said Nash, and Vose & Joyce were upon the 
note; that when this note became due he called _upon Nash to 
pay it, and he and Nash went together to see Vose; that Vose 
offered to give him a six months draft on New York, in pay
ment of the note, but he declined it; that Vose then told 
him he would give him a three months note, payable at the 
Calais Bank; that he could carry it to the bank and get it 
cashed, and he would pay it by a draft on New York on 



W .ASI-IIKGTON, 1857. 553 

Patterson v. Yose. 

three months, which would givo him six months. He then 
gave up tho note, and took the one now in suit in this ac
tion. He presented the note to the bank for discount, but 
could not get the money. Three or four days after he had 
a conversation with Vose, and told him the note had become 
due, and demanded.the money. He said he could not pay it 
at that present time, but ho would see Capt. Nash and have 
it settled immediately, and wished me not to sue the note 
until he saw me again. I presented the note for payment 
fifteen days after to Vose, and he declined to pay . 

.Amaziah Nash, called by the plaintiff, testified that ho 
built tho bark Lapine ; that tho plaintiff worked upon tho 
bark, and hold a lion claim against her for his labor, which 
amounted to $380; that he paid him a part in cash and gave 
him a noto signed by himself and Vose & Joyce for the bal
ance; that this note was payable to tho order of William 
Patterson; that Vose & Joyce had agreed to pay this note 
and other notes for labor on the vessel, and were to have 
the proceeds of the sale of tho vessel; that ho was present 
when plaintiff presented this note to Vose for payment. 
Vose offered to give him a six months draft on Now York, 
in order to get time, which plaintiff declined. Vose then 
told him he would give him a note payable at the Calais 
Bank, and he could get the money on it there, and he would 
take the note up at maturity by a three months draft on New 
York. When he built the bark Lapine he made arrangements 
with Vose & Joyce to endorse notes to pay the men. 

B. Bradbury, counsel for the plaintiff. 
In this case the plaintiff held the joint note of the defend

ants and one Nash for labor upon the bark Lapine. 
On the 29th of N ovembor, 1855, he surrendered it and 

took the note in suit signed by Nash and endorsed by the 
defendants. 

There was neither a demand upon the maker nor notice to 
the endorsers when the note matured . 

.Amaziah Nash tostifios that when the noto was given to 
36 
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the plaintiff" Vose ( one of the plaintiffs) told him (defendant) 
he could give him a note payable at the Calais Bank and he 
could get the money on it there, and he would take it up at 
maturity by a three months draft on New York." 

Is this evidence admissible? It is because it does not 
vary the written contract, but is merely evidence of a waiver 
of demand and notice. Fuller v. McDonald, 8 l\faine R., 
213; Sanborn v. Southard, 25 Maine R., 409. 

To establish such waiver it is not necessary that it should 
be "direct and positive." "It may result by. implication 
from usage or from any understanding between the parties, 
which is of a character to satisfy the mind that a waiver was 
intended." Fuller v. :McDonald, above cited. 

The language used by Vose to the plaintiff is a waiver of 
demand and notice. Vose promises to pay the note at matu
rity, to take it up by a draft on N cw York. In Fuller v. 
McDonald, McDonald (the endorser) said if Tucker (the 
maker) did not pay the note " he would pay it the first time 
he came to the city." This was held to be a waiver of de
mand and notice. 

In the case of Sanborn v. Southard the endorser promised 
to pay the note under the same circumstances as in the last 
cited case. 

To take up the note at maturity by a throe months draft, 
which Vose promised to do, would be to pay it, bringing 
this case within the rule of the two cases before cited. 

This case is stronger because the promise here is absolute. 
Patterson ( tho plaintiff,) testifies to the same fact substan

tially. 
Vose was absolutely liable for the debt. The time and 

mode of payment were for his accommodation. The parties · 
understood that there was a waiver of demand and notice. 

That this was so is fully confirmed by the statements of 
Vose when plaintiff called upon him for payment. He did 
not pretend that he had not been notified, and, therefore, 
should not pay. He said" he could not pay it at that present 
time, but he would see Capt. Nash and have it settled imme-
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diately, and for me not to sue the note until he saw me 
again." 

This is not only a waiver of demand and notice, but an 
absolute promise to pay the note. So that he is liable either 
way, and this action must be defaulted . 

.A. Hayden, counsel for the defendants. 
1. The defendants cannot be held as endorsers of the note 

in suit, because there has been neither demand on the maker 
nor notice to the defendants as endorsers. 

On this point there is no doubt whatever in fact, nor can 
there be any doubt that in law the contract of an endorser is· 
conditional, his liability depending on seasonable and· legal 
demand on the maker, and seasonable notice to the endorser. 

A.11 the pretence of notice is on the 29th of February, 
three days before the note was due-of demand, the proof 
entirely negatives it. Story on Bills of Exchange, 122; Bai
ly on Bills, 217, 368, 369; Chitty on Bills, 264-267; Warren 
v. Gilman, 15 Maine R., 76; Moor v. Cross. Law Reporter, 
April, 1857. 

2. A.11 the evidence introduced by plaintiffs of the conver
sation when the note was given, is inadmissible, as tending, 
if it has any weight at all, to vary the written contract of 
the defendant. 

The whole evidence shows that the conversation was before 
the note in suit was given, and by the testimony of Patterson 
it related to a proposition of Vose to give their own draft on 
New York at six months, which was declined; then to give 
their own note at three months, payable at the Calais Bank, 
saying that when that note became due they would get the 
Calais Bank to take their draft to pay it, and thus get the 
six months ; this also was declined, at any rate it was not 
acted upon, for it appears that then the note in suit was 
taken, which is not defendants' note, but Nash's note endors
ed by defendants. 

The same is the testimony of Nash, as to the conversation, 
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though he says nothing about the noto in suit being given 
then. 

It is also inadmissible as eviclence of an independent con
tract, for whatever was Vose & Joyce's proposition, it was 
never accepted by Patterson, but instead thereof Nash's note 
with defendants' endorsement, was taken. 

It is clear from all the evidence in the caso the defendants 
never intended to assume anything but a conditional liability 
for bills against tho bark. Nash says " I made arrangements 
with Vose & J oyco to endorse notes to pay the same." Tho 
first note, although by the construction of our courts it 
might be held to denote a liability of Vose & Joyce as mak
ers, in consequence of their not being payees of the note, yot 
it is evident from the place where they write their names 
that they thought they ,vero assuming an endorser's liability 
only, that note having been given up when the note in suit 
was given, of course their liability on that note cannot be 
evidence to vary tlwir liability on this note. 

It may be remarked, however, that in a recent case in New 
York, in a well revised opinion, it is clecided that the signa
ture of a party not payee on the back of tho note, the noto 
at the time being in the hands of the payee, only fixes him 
with an endorser's liability, and he is entitled to the same 
demand and notice as any other endorser, though he has no 
claim even against the payee, but is liable to him as if he 
were first endorser on the paper. Moor v. Cross. Law 
Reporter, April, 1857. 

The importance of adhering strictly to the law excluding 
parol evidence to vary or control written contracts, is en
hanced by the recent change in the law, so as to admit par
ties to suits as witnesses. A law which, although it has a 
large preponderance of benefit in its favor, is not entirely 
free from the charge that it offers temptations to misstate
ments, which should be guarded against by holding parties 
offered as witnesses, to the strict rules as to the competency 
of witnesses. 1 Green!. on Ev., 315, 316, 319. 
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3. There is no proof of a waiver by defendants of their 
right to a demand and notice. A.11 the evidence on this point 
is from the plaintiff, relating to the conversation on the 29th 
of February. A.ll he says is, "that Vose said he could not 
pay it at that present time, but he would see Captain Nash, 
and have it settled immediately, and for me not to sue the 
note until he saw me again, and when he did see him again, 
he declined to pay the note." 

Nothing can be inferred from this except Vose meant to 
try to get Nash to pay the note, and to ascertain his own lia
bility. That he did not mean to admit an absolute liability 
on his part to pay the note is shown by the fact that he did 
not ask him absolutely to refrain from suing it, but not to 
sue it till he saw him again, evidently contemplating the con
geney that he might defond against the note, but wishing 
time to agcortain his liability. What he did when plaintiff 
called again, shows that all Vose meant to do was to try to 
get Nash to pay it. May v. Coffin, 4 Mass., 341, is precisely 
parallel. 

But even if that could be construed as a promise to pay, 
it would be void. 

1. Because without consideration. 1 Green!. Ev., 352. 
2. Because made under a misapprehension of the facts 

caused by misstatements made by plaintiff. Plaintiff says, 
" I told Vose the note had become due, and demanded tl:i.e 
money." That was on the 29th of February, and the note 
was not due till the 3d of March. 

It does not appear that he showed him the note, and Vose 
might well have forgotten the exact date of the note, and 
have been misled by plaintiff's statement. Under this mis
apprehension he would suppose that the notice fixed his lia
bility, and might promise to make arrangements to pay the 
note. 

In order to vary a written contract by proof of parol agree
ment made subsequently, the evidence mnst be conclusive to 
prove an intention to do so, with a knowledge of the facts, 
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and a new consideration. The acts and sayings of Vose both 
negative this intention. Davis v. Gowan, 17 Maine R., 387, 
is directly in point. There it was held that to prove a 
waiver of notice by a new promise it must be proved by 
plaint{ff affirmatively that defendant know, when he made the 
promise, that no demand had been made on the maker. In 
Garland v. Salem Bank, 9 Mass. R., 408, it is decided that 
when an endorser who was discharged in conseque?ce of 
a want of notice or demand, liad actually paid tlie note, un
der a belief of his liability arising from a misapprehension of 
tho facts, he may recover it back, in an action for money had 
and received. 

4. This action cannot be maintained because :no demand 
for payment of this note was made at the place where it was 
payable before the suit was brought. 

Statute of 1846, chap. 218, is peremptory on this point: 
"In an action upon a promissory note, payable at a place 
certain, after or at the expiration of a specified time, the 
plaintiff shall not be entitled to recover unless he shall prove 
a demand to have been made at the place of payment, prior 
to the commencement of the action." 

No demand for payment of this note has ever been made 
atthe Calais Bank. 

5. The only promise of which there is any pretence in 
this case, is to take up this note at maturity, by a draft at 
three months. No demand for such draft has been made. 

APPLETON, J. It appears from the evidence that the plain
tiff, having a lien claim for labor on the bark Lapine, which 
one Amaziah N \lsh was then building, received in payment 
of the same the joint note of Nash and the defendants. Their 
note not having been paid at matur,ity,, they gave in renewal 
thereof the one in suit, signed by Nash as maker, to the or
der of, and endorsed by, the defendants, and payable at the 
Calais Bank in three months. As, when the note became 
due there was no demand made on the maker nor notice 
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given to tho defendants of its non-payment, they claim to Le 
exonerated from all liaLility. 

It was decided in the House of Lords in the case of Rowe 
v. Young, 2 Brod. & Bing., 165, that if a bill of exchange be 
accepted, payable at a particular place, the declaration in an 
action on such bill must aver presentment at the place and 
that such presentment must be proved. 

In this state the English rule was not adopted. It has 
accordingly been repeatedly held in case of a note payable 
at a particular time and place, whether payable on demand 
or not, that no averment or proof of demand was necessary 
to entitle the holder to maintain an action on the note. Re
mick v. O'Kyle, 3 Fair£, 340; McKenney v. Whipple, 21 
Maine R., 98. 

The statute of 1848, chap. 218, which has been relied upon 
in the defence, applies only to notes payable at a place cer
tain, on demand, at or after the expiration of a time speci
fied. Stowe v. Colburn, 30 Maine R., 32. 

In the case before us, the maker of the note, Nash, testifies 
as follows : " I agreed to give Patterson a note, endorsed by 
Vose & Joyce, and agreed with Vose that he should pay it 
- he told me he would take care of the notes. I put the prop
erty in his hands." In another part of his testimony, referr
ing to the time when this note was given, he says, " that 
Vose & Joyce had agreed to pay this ( the first note) and 
other notes for labor on the vessel, and were to have the pro
ceeds of the sale of the vessel; that I was present when 
plaintiff presented this ( the first) note to Vose for payment. 
Vose offered to give him a six months draft on New York 
in order to get time, which plaintiff declined. Vose then told 
him he would give him a note, payable at the Calais Bank, 
and he could get the money on it then and he would tcike the 
note up at maturity by a three months draft on New York." 
It appears from the testimony of the plaintiff that three or 
four days after the 29th of February he had a conversation 
with Vose, which was as follows : "I told him the note had 
become due, and demanded the money. He said he could 
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not pay it at that present time, but ho would seo Capt. Nash 
aml have it settled immediately, and/or me not to sue the note 
imtil ho saw me again." On cnBs-oxamination ho said, 
"Vose said in this conversation that ho had paid a goml deal 
of money for Nash, but he did not say he wanted Kash to 
pay the note. He said he wanted to see Capt. Nash so thoy 
could muster something to pay it." In all those conversa
tions it is apparent that Vose was acting in behalf of the firm 
of which he was a member. 

It was held in Fuller v. 1\fcDonald, 8 :l\faine R., 213, that 
parol evidence is admissible to show a waiver of demand on 
the maker and notice to the endorser at tho time of the 
endorsement of tho note in suit; that such waiver uood not 
bo positive, but may be inforred from tho facts and circum
stances attending the transaction. In L:me v. Stewart, 20 
:Maino R, 98, a waiver of <lomaml on tho maker was hold to 
be sufficiently established by proof that the endorser, at the 
time of the endorsement of the note said, that if tho maker 
did not pay it when it became duo he would, and that after 
it became due he told the holder that if ho ·would com
mence a suit against tho maker, and could not collect it, he 
would pay it. So evidence to show a waiver of tho neces
sity of making a demand or giving notice was received in 
Sanborn v. Jewell, 25 Maine R, 409. "What circumstances 
will, in our law, amount to the proof of a waiver of clue pre
sentment, or the want of due notice of the dishonor, is some
times a matter of no inconsiderable doubt and difficulty. 
Slighter circumstances may be sufficient when the situation 
of the endorser is such as fairly to give rise to tho presump
tion that the note was for his accommodation ; or that he had 
not or could not have sustained any prejudice more than 
would be essential where 110 such presumption shoulcl arise." 
Story on Promissory Notes, sec. 277. It is apparent in the 
case before ns that no injury could have arisen to tho defend
ants from want of domand or notice. The vessol upon which 
the plaintiff had labored, and from the avails of wliiuh the 
~unds were expected to meet this claim, was in their hands, 
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and when this note was taken, in renewal of a preceding one, 
they had "promised to take it up at maturity," and after 
maturity they had further promised to "have it settled imme
diately." In accordance with the previous decisions of this 
court, the defendants must be regarded as having waived 
demand and notice, and consequently a default must be en
tered. 

Defendants defaulted. 

GEORGE CROCKER, app'tfrom a decree of the Judge of Probate, 

versus 

OLIVE W. CROCKE!i A~D ALS. 

On appeal from a decree of a Judge of Probate to the Supreme Court of 
Probate, the facts and all matters of more discretion are to be determined 
by the Judge, sitting at Nisi Prius; and his judgment thereon is final 
and conclusive upon all parties. 

If upon facts found by him a question of law arises, his decision is subject to 
exceptions to be heard before the full court. 

"\¥"here no exceptions have been taken to any ruling of the presiding justice, 
the case is not properly before the full court. 

REPORTED by HATHAWAY, J. 
A.n appeal was taken from a decree of the Judge of Pro

bate in tho county of Washington, accepting the report of 
commissioners appointed by said judge, to make partition of 
the real estate of Simeon Crocker deceased, among said 
Crocker's heirs. 

The case comes before the full court on report of the facts 
submitted by agreement of the parties, but no determination 
was made at Nisi Priu.s by the presiding judge. 

George Walker, counsel for the plaintiff. 

George F. Talbot, counsel for the defendants. 
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APPLETON, J. By the provisions of tho act of 1852, chap. 
246, sec. 13, "All appeals from tho decrees of tho Judge of 
Probate, except such as by law are tried by a jury which 
shall be tried as heretofore, and all petitions for a review may 
be heard and determined by tho presiding justice, at any 
torm held for tho trial of jury causes, subject to exceptions 
to any matter of law by him so decided and determined." 

The object of this section was to submit to tho judgment 
of the presiding justice all matters of fact and of discretion, 
and that his judgment thereupon should be final and conclu
sive upon all parties. If upon facts found by him a question 
of law should arise, his decision thereof was to be subject to 
exception. This court sitting in bane, is thus relieved from 
the investigation of fact, and the parties litigant have all 
matters of fact or discretion arising upon appeal determined 
more speedily and at less expense. Moody v. Larrabee, 39 
Maine R., 282. 

The present case illustrates the expediency of tho course 
prescribed by the statute. The inequality, inconvenience 
and incompleteness of the division by the commissioners are 
severally alleged as the reasons of the appeal taken. 'fhose 
several reasons, so far as dependent upon the ascertainment 
of fact, belonged exclusively to the presiding judge, and 
could be tried and determined in the county in which the 
appeal is ponding with greater convenience to the parties 
than elsewhere. 

It is insisted that the return of the commissioners, which 
is signed but by two, does not show that the third commis
sioner was notified or present. If, in fact, he was notified 
and present, but dissented from the partition made by his 
associates, any defect in their return may be cured by an 
amendment. If he was neither notified nor present the 
report should be recommitted. Jackson v. Hampden, 16 
Maine R., 184; Jackson v. Hampden, 20 Maine R., 37. 

As no exceptions have boen taken to any ruling of the 
presiding justice, the case is not properly before us. All 
questions of fact and all matters of mere discretion are to 
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be settled at Nisi Priits, and not here. Tho result is that 
tho cause must be dismissed from tho docket of this court 
and remanded to the county in which it is pending for fur
ther hearing, and for such disposition as the legal rights of 
the parties may require. • 

Dismissedfrom this docket. 
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COUNTY OF PENOBSCOT. 

WILLI.HI A. BEARCE versus STILL~LI.N F. 1VASHBURN AND AL. 

·where one pcraon advances funds, and another furnishes his personal 
services and skill, in carrying on a trade or operation, and is to share 
in the profits: it amounts to a partnership. 

REPORTED by APPLETON, J., presiding at Nisi Prius, from 
"·hich it appoara that this action was brought against the 
defoncfants as co-partners in a lumbering operation, and that 
the goods sued for were used in that operation for the benefit 
of both defondahts, who shared equally in the profits, one 
having furnished funds and the other performed the neces
sary labor. 

Tl10 only question raised was whether the defendants were 
co-partners. 

The full court were authorized to render such judgment tkl 

the law of the case might require. ... 
Ii. P. Haynes, counsel for the plaintiff, argued that the 

defendants were special partners for that oporation, without 
articles of co-partnership in writing, and cited Story on Part
nerships, 3d ed., pp. 59, 60, 61, 94, 96, 97. 

A. C. Smith, per se, denied that he was a partner, or liable 
for any farther amount than the specific sum which he 
agreed to advance. 

RrcE, J. Assumpsit against the defendants, as partners, 
for goods sold and delivered. Smith, one of tho defendants, 
contests his liability as a partner, on tho ground that there 
w,is no loga1 partnership existing between the defendants; 
or if tho court should hold otherwise, that the goods sued 
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for were not sold and delivered to, and on the credit of, the 
partner,;hip. "Washburn, tho other defenclant, does not con
tend. 

Partnership, often callecl co-partner,;hip, i,, usually defined 
to be a voluntary contract between two or more competent 
persons, to place their money, effects, labor, and skill, or 
some or all of thorn, in lawful commerce or business, with 
the understanding that there shall be a community of the 
profits thereof between them. Story on Partnerships, sec. 2. 

If ono person advances funds and another furnishes his 
personal services or skill in carrying on a trade, and is to 
share in the profits, it amounts to a partnership. 3 Kent's 
Com., p. 24; Doh v. Holsey, 16 Johns., 34. 

The facts reported in this case, so far as the lumbering 
operation, in which they were engaged, is concerned, bring 
the defendants clearly within the definition of co-partners, 
both between themselves and in their relations with others. 
The evidence also shows that the goods sued for went to the 
use of the partnership, and were purchased with the knowl
edge and assent of both of the defendants. The papers re
ferred to in the report have not come into the hands of the 
court. 

Defendant defaulted. 

PRESERVED B. MILLS versus SAMUEL DARLING, Adm'r. 

A conveyunce by husbund und wife of reul estute belonging to the wife, und 
u bond to reconvey given to the wife :.lone, constitute a mortgage; and 
not the less so because the wife guve no personal security for the money 
to be paid, as specified in the condition of the bond. 

ON AGREED STATEMENT OF FACTS. 

Writ of entry to recover possession of a lot of land in Ban
gor. 

The defendant is in possession of the premises as adminis-
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trator of the estate of Eliza M. Campbell, and also as lessee 
under her heirs at law, she having died in February, 1856, 
leaving no children. 

The plaintiff claims title under a quit claim deed, dated 
February 1, 1854, from Benjamin G. Campbell, and Eliza M. 
Camr:;bell, his wife, in her right to himself. 

At the time Campbell and wife executed the deed to Mills, 
he executed to her a bond of the same date, to sell and exe
cute to her a deed of the premises on the condition that she 
paid, took and delivered to him four notes, amounting to the 
sum of four hundred dollars, agreeably to the conditions of 
the bond. Mrs. Campbell has paid only sixty dollars towards 
the notes, which sum is endorsed on the bond. 

Mills has paid and taken up two of the notes, and paid one 
year's interest on the other two notes. The notes have 
always boen at a convenient place in Bangor, for her to pay 
them at her request. 

Tho defendant submits to a default, but claims that judg
ment shall be rendered as of mortgage. 

Judgment is to be rendered according to the legal rights 
of the parties. 

A. G. Wakefield, counsel for the plaintiff. 

Albert W. Paine, coun::1el for the defendant. 

HATHAWAY, J. Benjamin G. Campbell and his ·wife, in 
her right, conveyed the demanded premises to the demand
ant, who at the same time gave her a bond, conditioned to 
convey the same to her on her payment of certain notes of 
the same date, given by him to Charles E. Mills, of which 
she subsequently paid a part only, which was endorsed on 
the bond. 

Tho question is, whether or not the deed and bond consti
tuted a mortgage. The counsel for the plaintiff insists, that 
the bond cannot operate as a defeasance within the meaning 
of R. S., chap. 125, sec. 1, because, "the deed was from two 
persons, and the bond to one person." 
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But the land belonged to the ·wife, and the husband joined 
in the deed merely to enable her to convey it. A convey
ance to her, as stipulated in the bond, would have restored 
to both the husband and wife, the same title to the land 
which was conveyed by their deed to the demandant. It 
would have been, strictly, a reconveyance. 

It is also objected that Mrs. Campbell gave no personal 
security for the money to be paid, as specified in the condi
tion of the bond. It was not necessary that she should give 
such security. Rice v. Rice, 4 Pick., 349. 

The demandant is entitled only to the conditional jugd
ment. 

Judgment as of lfortgage, 

HARRISON G. 0. MORRISON versits ARTHUR McARTHUR. 

Where a grantor covenants that he is seized in fee of an undivided por
tion of the premises conveyed, and partition had previously been made by 
order of court among the several owners, of which he was ignorant, he is 
liable on his covenants, although he conveys no more than his original 
proportion of the whole tract. 

As to the measure of damages in such a case. 

This is an action of covenant broken. 
April 11, A. D. 1853, the defendant con'veyed to the plain

tiff, by deed of warranty in common form, one undivided 
eighteenth part of the eastern half of township numbered 
three, in the eighth range of townships, on the Sebois stream, 
in the county of Penobscot, covenanting with said plaintiff, 
his heirs and assigns, that he was lawfully seized in fee of 
the premises, that they were free from all incumbrances, that 
he had good right to sell and convey the same to said plain
tiff, and that he and his heirs would warrant and defend the 
same to said plaintiff, &c., forever. Prior to said conveyance 
to said plaintiff, but subsequent to the time when said de-
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fondant became possessed of one undivided oig·htecnth part 
of said half township, to wit: on the 2Gth day of February, 
18-!0, twenty-five-thirty-sixths parts of said half township 
were set off by motes and bounds to Josiah Towle, Solomon 
Parsons and -William H. Parsons, by decree of the court on 
their petition for pc:trtition. It was admitted that the plaintiff 
was ignorant of the aforesaid partition and set off, and that 
he supposed that wlrnn he received the defendant's deed he 
became seized of one undivided eighteenth part of tl{e whole 
of said half township. The broach alleged is that the defend
ant was not seized of one undivided eighteenth part of said 
half township at the time of his doed to tho pbintiff, and had 
no right to sell the same. 

The defendant offered to prove, by the commissioners 
who made the aforesaid partition, that the land sot off in said 
partition was a fair average of said half township, and that 
duo notice was given to all interested. • This testimony was 
objected to by tho plaintiff's counsel and excluded by the 
court pro fornw. 

The case was then taken from the jury by consent of par
ties, who agreed that a default should be enterou if the afore
said testimony was properly excluded, otherwise to stand for 
trial; if a default is entered the court are to assess damages. 

Humphrey, counsel for the plaintiff. 

Hilliard & Flagg, counsel for the defendant. 

CUTTING, J. The defendant, by his deed of April 11, 1853, 
_conveyed to the plaintiff one undivided eighteenth part of 
the eastern half of township numbered three, in the eighth 
range of townships, on the Sebois stream, in the county of 
Penobscot; and therein covenanted that at tho time, he was 
lawfully seized in foo of the premises. But it appears that 
prior to the deed, Josiah Towle and others, being owners in 
common and undivided of twenty-five-thirty-sixths parts of 
the same half township, had, by the statute process of parti
tion, caused their proportion to ,be set off by metes and 
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bounds, to be held by them in severalty. Those proceed
ings, being final and conclusive as to the proprietors residing 
in this state, affected a severance of the common property, 
so that the defendant's interest attached only to the residue 
of the half township after the separation -increasing in pro
portion as it diminished in quantity. Thus, for instance, 
after deducting Towle and others' interest, there would be 
remaining eleven thirty-sixths parts in one body, which, as 
between the defendant and his remaining co-tenants, may be 
represented by the integer eleven, of which he would be en
titled to two eleventh parts, and of so much only seized in 
fee at the date of his deed to the plaintiff. Consequently he 
was not seized of that portion set off to Towle and others, 
and there was a breach of covenant in that particular. 

The testimony offered by the defendant and excluded by 
the ruling was immaterial. It was an attempt to show faith
fulness on the part of the commissioners in the discharge of 
their duties, which the law will infer until the contrary has 
been made to appear. According to the agreement of the 
parties the defendant is to be defaulted, and the court are to 
assess the damages, which may be more or less, as the facts 
shall be disclosed at the hearing. It seems that the deed 
was made by the defendant in ignorance of the division. 
He manifestly intended to convey all his interest in the half 
township. If at the hearing he should tender a deed to that 
effect it might be worthy of consideration how far it should 
be received in reduction of damages. 

Defendant defaulted, 

37 

• 
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DANIEL "WARREN, in Equity, versus BENJAMIN F. BAKER. 

Bills which seek a discovery only, in aid of an action at law, cannot be 
entertained by this court, as its jurisdiction is limited by statute to cases 
in which it can give relief, and to those in which the power to require a 
discovery is specially given. 

Under the limited jurisdiction of this court in equity, it is well settlc:l that 
relief consequent up,m discovery ought not to be given, when the most 
appropriate proceeding to ascertain the extent of the relief is by the ver
dict of a jury. 

BILL IN EQUITY, in which the plaintiff alleges that he was, 
on or about the nineteenth day of November, A. D. 1856, 
notified by John H. Wilson, sheriff of the county of Penob
scot, that he held in his hands an execution against your ora
tor, in favor of Benjamin F. Baker, of Norridgewock, in Som
erset county, with directions to collect the same of your 
orator; that your orator was until that time totally ignorant 
that such an execution was in existence, or that any judg
ment had been rendered against him in favor of said Baker, 
or that a suit had ever been commenced against him by said 
Baker. That on investigation he ascertained that said exe
cution was the third execution issued on a judgment recov
ered before the Supreme Judicial Court holden at Norridge
wock, within and for the county of Somerset, on the third 
Tuesday of March, by adjournment on the third Tuesday of 
May, A. D. 1853, for the sum of two hundred thirty-six dol
lars and three cents damage, and eight dollars and four cents 
costs of suit, and dated October 28, A. D. 1856, and that to 
his best knowledge and belief, it is the first execution on 
said judgment which has ever been placed in the hands of 
an officer. 

And your orator further says, that said suit was founded 
upon a note signed by your orator on the second day of Au
gust, 1836, for two hundred dollars, payable in one year and 
interest annually ;-that your orator was at that time an in
fant under the age of twenty-one years, and that said note 
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was given to one Kidder, who took advantage of your ora
tor's infancy and want of experience to obtain from him said 
note and a payment on the same on the day of its date, of 
eighty-two dollars and fifty-seven cents, for an insufficient 
consideration, which said consideration was an obligation for 
the conveyance of certain real estate situate in the state of 
New Hampshire, which, according to your orator's informa
tion and belief, was of no value, and from which your orator 
or any person by, through, or under him, has never at any 
time received any benefit whatever, and that if he had had 
knowledge of said suit before judgment was rendered, he 
should have made a defence to the same, and if he had had 
knowledge of the existence of said judgment within three 
years after it was recovered, he should have petitioned for a 
review of the action; that although by the officer's return 
upon the writ it appears that it was served by a summons 
being left at his last and usual place of abode, yet that the 
fact of such service never came to the knowledge of himself 
or any member of his family; that although by the records 
of said court it appears that two executions prior to that in 
the hands of said Wilson have issued on said judgment, yet 
that the existence of such execution and of such judgment 
have been fraudulently concealed from him by the said Baker; 
although your orator is of sufficient ability to pay the same, 
and has had property both real and personal liable to be 
levied upon from before said suit was commenced, until after 
the expiration of three years from the time when said judg
ment was recoverecl. ·whereby, by reason of said fraudulent 
concealment, your orator has been barred of his remedy at 
law, and he brings this suit, and he prays your Honors to 
consider this matter in equity, where alone your orator can 
have relief, and to give him such relief as your Honors shall 
deem meet in the premises . 

.And may it please your Honors to grant your writ of in
junction directed to said John H. Wilson, sheriff, and to all 
his deputies, and likewise to said Benjamin F. Baker, and to 
all and singular his counselors, attorneys, agents and solic-



572 EASTERN DISTRICT. 

'IVarren v. Baker. 

itors whomsoever, enjoining and commanding them that they 
and each of them desist from further enforcement of said 
execution at law. 

And may it please your Honors, also, to grant unto your 
orator your writ of subpcena directed to said Benjamin F. 
Baker, commanding him a,t a day certain and under a pain 
therein to be limited, personally to be and appear before 
your Honors in this court, and then and there, full, true, di
rect and perfect answers make to all the premises; and, fur
ther, to abide, stand to, and perform such further order, 
direction and decree therein as to your Honors shall seem 
meet. 

To which there was a demurrer, in which the question 
raised was, whether this court has any equity jurisdiction 
over the case as made in the bill. 

The demurrer having been overruled proforma, at Nisi 
Prius, by APPLETON, J., presiding, this case comes before 
the full court on exceptions to that ruling. 

D. D. Stuart, solicitor for the respondent, argued in sup
port of the demurrer. 

John E. Godfrey, solicitor for the complainant, in support 
of the bill. 

The bill alleges: 
1. The fraudulent concealment of a judgment for more 

than three years; which judgment was recovered upon a 
suit of which the complainant had no knowledge. 

2. That the suit was upon a note to which he had a legal 
aind equitable defence, which he would have made if he had 
had knowledge of the suit, or if he had known of the exist
ence of the judgment in season to procure a review. 

This court has jurisdiction as a court of equity in all cases 
of fraud, trusts, accident or mistake. R. S. of 1841, chap. 
96, sec. 10, clause 5, or in the language of the R. S. of 1857, 
chap. 77, sec. 8, clause 4, " For relief in." such cases. 

TENNEY1 O. J, It is alleged in the bill, that a judgment 
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was obtained against the plaintiff in an action upon a prom
i,;sory note of hand, given by him when a minor, under the 
age of twenty-one years, in consideration of a conveyance to 
him of a parcel of land of no value, advantage having been 
takon of him by tho payee of the note, by reason ·of his in
fancy and want of experience; that although by the return 
upon the writ, a summons was left at the last and usual place 
of abode of the "plaintiff, yet he was ignorant of the institu
tion and pendency of the suit, and of the existence of the 
judgment thereon, till more than three years after the judg
ment was rendered, notwithstanding two writs of execution 
were issued thereon, previous to the one upon which he was 
called on for payment of said judgment; and that the defend
ant fraudulontly concealed the existence of said judgment 
from the plaintiff, so that he has been prevented from making 
tho attempt to obtain a review of the action, as he should 
have done, until his petition for review was barred by the 
statute of limitations. 

The bill contains a general prayer for discovery and relief. 
Under a demurrer to the bill, the defendant denies the 

equity jurisdiction of the court, and its power as such to 
grant any relief. 

Bills of this sort are usually called bills for a new trial. 
2 Story's Eq., sec. 887. A.nd the only relief contemplated 
by the bill, is in its nature a review of the action, in which 
the judgment at law was rendered. 

In the ca_se of Marine Ins. Co. v. Hodgson, 7 Cranch., 332, 
it is said by Marshall, C. J., in delivering the opinion of the 
court, "Without attempting to draw any precise line, to 
which courts of equity will advance, and which they cannot 
pass, in restraining parties from availing themselves of judg
ments obtained at bw, it may safely be said, that any fact 
which clearly proves it to be against conscience to execute 
a judgment, and of which the injured party could not have 
availed himself in a court of law, or of which he might have 
availed himself at law, but was prevented by fraud or acci
dent, unmixed with any fault or negligence in himself or his 
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agents, will justify an application to a Court of Chancery." 
Tho doctrine contained in the above does not appear to be 
controverted by courts possessed of general chancery pow
ers, as appears by the authorities cited in behalf of the 
plaintiff. 

But in courts having the most ample jurisdiction in equity, 
"bills of this description have not of late years been much 
countenanced." Per Lord Redesdale, 1 Mctf., PI. Eq., by 
Joreney, 131; Floyd v. Jayne, 6 John. Ch., 479; Woodworth 
v. Van Baskerk, 1 Ibid., 432. .And in these courts it is a 
rule well established, that if a bill prays for relief, as well as 
discovery, and if the party is not entitled to the relief, he is 
not entitled to a discovery. 1Varren v. Coombs, 17 Maino 
R., 404. .And in cases where the remedy at law is more ap
propriate than the remedy in equity, or the verdict of a jury 
is indispensable to the relief sought, the jurisdiction will be 
declined; or if retained, will be so, subject to a trial at law. 
1 Story Eq., sec. 66, and seq. 

This court cannot entertain bills for discovery, which do 
not pray for relief, and seek a discovery only in aid of an ac
tion at law; and it cannot entertain bills of this description, 
for tho reason, that by the statute its jurisdiction is limited 
to cases in which it can' give relief; and to other cases, in 
which the power to require a discovery is specially given . 
.And although relief may be and usually is given consequent 
upon discovery, it has been held, and such is the settled doc
trine, under tho limited jurisdiction of this cour.t in equity, 
that such relief ought not to be given, when to obtain the 
verdict of a jury is the most appropriate proceeding, to as
certain the extent of the relie£ R. S. of 1841, chap. 96, sec. 
10; Warren v. Coombs, before cited; Woodman v. Freeman, 
25 Maine R., 531. 

The judgment referred to in the bill, according to the al
legations therein, is a valid judgment at law, and is now in 
full force. The relief sought can be granted in no other 
mode, than by a review of tho action in which the judgment 
was rendered. Discovery, in this case, can be only for tho 
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purpose of obtaining a new trial, in an action at law; and to 
grant it would be an excessive exercise of the equity juris
diction, which, according to well settled constructions of the 
statutes, has been conferred upon this court. 

Bill dismissed. 

RICE, APPLETON", HATHAWAY, and GooDE~ow, J. J., con
curred; CUTTING, J., did not concur. 

GEORGE SOUTHARD versus GEORGE RICKER, Appellant. 

Judicial notice can be taken only from the return of the selectmen, as to 
the posting of notices for the location of a town way, and if they omit to 
state in their return that such notices were posted "in the vicinity of the 
proposed route," the court cannot determine the road to have been legally 
established. 

THE p'.lrties m this case agreed upon the following state
ment of facts: 

This is an action of trespass commenced before a justice of· 
the peace, for breaking and entering the plaintiff's close, in 
Alton, in this county. Judgment was for the plaintiff in the 
court below, for damage and costs, from which the defend
ant appealed in due form. 

The records of the town of Alton show that in pursuance 
of an application, the selectmen of Alton for 1851 laid out a 
town ,vay in said town, and made return of their doings as 
follows: 

" The subscribers, selectmen of Alton, on the application 
of George Ricker and als., to lay out a town way in said 
town, beginning at the Bennock road, and ending at James 
Doleff's south line; having given seven days' notice of our 
intentions to lay out the same, and stated in said notice the 
termini thereof, by posting up said notice in two public pla
ces in said town, viz. : one at the tavern of A. S. Mansel, and 
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one at the school-house in school district No. 2, in said town 
on," &c. )Ve therefore lay out said way," &c. 

G. P. Sewall, counsel for the plaintiff, argued, with other 
objections, that the selectmen did not observe the require
ments of R. S., chap. 25, sec. 28, requiring them to state in 
their return, that the notices prescribed in that section were 
posted in the vicinity of the proposed route. 

J. H Hilliard, counsel for the defendant. 

CUTTING, J. If tho town way crossing tho plaintiff's close 
was legally established, the defendant was justified in doing 
the act complained of; otherwise not; and the burden is 
upon him. 

We sssume that the procedings were correct, or by the 
propose,d amendments may be made so, as it regards the 
notice of the meeting at which the road was accepted by the 
town, and that the non-assessment of damages by the select
ment was immaterial, for the authorities cited by the defend
ant's counsel would seem to authorize such a conclusion. 
And still there remains another objection, where no amend
ment has been proposed, to the legality of the way, which 
we deem a valid one. 

R. S., chap. 25, sec. 28, provides that " No such town or 
private way shall be laid out or altered, unless seven days 
previous thereto, a written notice of the intention of the 
selectmen of the town to lay out or alter the rnme, and stat
ing the termini of such road, shall be posted up in two or 
more public places in tho town, and in the vicinity of the 
proposed route." 

It does not appear in the selectmen's return of their doings 
that the notices were posted up in thG vicinity of tho pro
posed route. The notices may have been so posted, but 
such fact should appear affirmatively from the return; since 
from that alone we can take judicial notice, and can infer 
nothing except from what appears. 

When we consider that "private property shall not be 
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taken for public uses without just compensation," and that 
the statute is explicit in prescribing the notice to be given, 
and also perceive that the statute may have been violated in 
that particular, we cannot determine the road to have been 
legally established. Consequently the defendant is to be de
faulted, and judg·ment rendered for the amount agreed upon 
by the parties. 

DANIEL GooDWIN versus JOEL W. CLOUDMAN AND ALS. 

Upon hearing of a motion to set aside a verdict, because a juror who 
tried the cause was related to the prevailing party, the proof should ex
clude the reasonable possibility of knowledge of this fact on the part of all 
parties making the motion, and of their counsel. 

One claiming by record title will prevail against a prior deed unrecorded, 
unless the grantee has actual knowledge of the prior conveyance. 

EXCEPTIONS from Nisi Prius, .A.PPLETON, J. 1 presiding. 
In this case, after verdict for the plaintiff, Cloudman, one 

of the defendants, filed a motion for a new trial, because 
one of the jurors who tried the cause was a nephew of the 
plaintiff, and therefore disqualified by law to sit in the case. 
The defendants offered no evidence in support of the mo
tion, except the motion itself and the affidavit of Cloudman, 
one of the defendants. Upon this evidence the court over
ruled the motion. 

The defendants plead jointly. 

D. D. Stuart, counsel for the plaintiff. 

G. T¥. Ingersoll, counsel for the defendants. 

ArPLEToN, J. The plaintiff's title is by a mortgage, unre
corded at the time E. S. Coe, as whose servants the defend
ants justify, acquired his title. The jury were instructed to 
find for the defendants, unless they were satisfied that Coe 
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had actual notice of this mortgage, which fact, by their ver
dict, they have found. This instruction affords no just 
ground for complaint. 

After verdict, a motion was filed to set aside the verdict, 
because one of the jury was disqualified by reason of his 
relationship to the plaintiff. It may well be a m:1tter of 
doubt if a party who neglects the right to challenge, which 
the law affords, can be permitted to take advantage of it 
after verdict. McLellan v. Crofton, 6 Green!., 307. But, 
however that may be, the proof should exclude the reasona
bb possibility of knowledge of that fact on the part of all 
parties making the motion, and of their counsel. This the 
defendants entirely fail to do. The proof of ignorance of 
this relationship is from only one of the defendants and from 
one of their counsel. For aught that appears, all the facts 
which are now claimed as sufficient to set aside the verdict, 
may have been known to the other defendants, or to the 
associate counsel employed in the defence. The exceptions 
must be overruled. 

Exceptions overruled, and Jndgment on tlie verclict. 

AsA REDINGTON AND AL. versus ·WILLIAM A. FRYE. 

In order to enforce a lien for services on logs, it is necessary that the prop
erty on which the labor was performed should be specifically inserted in 
the writ, as the property to he attached, and the officer therein ordered 
to attach it, instead of the property of the defendant, as is usual in all 
writs of attachment. 

An officer cannot regard the avermentg in the declaration or endorsement of 
an attorney on the writ, when inc::msistent with the express commands to 
him within directed. 

Under the statute of 1848, chap. 72, the proceedings in regard to the 
debtor are in personam; hut so far as the general owner of the property 
is concerned, when the laborer has contracted with another person the 
proceedings are strictly in rem. 

Until the statute of 1855, chap. 144, the res could not be legally rcprc
scn tcd in court. 
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It is necessary, in order to preserve the lien on logs attached, that the own
ers should have due notice of the pendency of the suit. 

The act of 18-18, and the additional act of 1855 have materially changed the 
law of lien on lumber. 

REPORTED by HATHAWAY, J. 
This, and the case of Ephraim Hamilton v. Hiram Crom

mett, were submitted to a referee under the annexed agree
ment, and in his reports, ( also annexed,) the referee states 
certain questions of law, and the two cases are now sub
mitted to the full court for the decision of those questions. 

Upon said agreement and reports, the court are to render 
such judgment in these two cases, as law and justice may 
reqmre. 

This memorandum of agreement, made October 31, 1856, 
between William A. Frye, on one part, and Joseph l\f. 
Moore and Asa Redington on the second part, witnesseth. 

That said parties agree that the following named suits, 
pending in the Supreme Judicial Court for Penobscot coun
ty, to wit: William A. Frye v. Joseph M. Moore; Moore 
& Redington v. William A. Frye; Martin N. Merrill ( of 
whom said Frye is assignee) v. Moore & Redington, shall be 
referred to Hon. Jonas Cutting, to be determined upon by 
legal principles, whose decision shall be final and conclusive, 
in the matters embraced in said suits, upon the parties 
thereto. 

A.nd that in another suit pending in said court, wherein 
Ephraim Hamilton ( of whom said Frye is assignee,) is plain
tiff, and Hiram Crommett is defendant, in which the logs of 
Moore & Redington were attached on a claim of lien, for 
labor thereon, by said Hamilton, under the statute, and in 
which suit the log owners having had notice, said Moore & 
Redington have appeared specially, the same referee shall 
determine, upon legal principles, whether any lien existed, 
and whether it had been lost, and whether this writ, attach
ment and suit were valid and effectual, to perfect and secure 
such lien, and if ho shall determine that it did exist and has 
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been secured and perfected, and not lost thus far, by said 
suit, writ and attachment, and without this reference, could 
be enforced upon said logs, then he shall determine and 
award what sum said lien existed for, and how much said 
Moore & Redington shall pay, if anything, in discharge 
thereof, and his determination shall be final and conclusive 
thereon upon the parties. 

Said referee shall make hiR award in writing in each of 
said suits, having power to award costs for either party, and 
to apportion the costs of reference among said suits as he 
shall deem proper, and return his award to court at said next 
term, and said suits shall stand continued, and at said term 
be disposed of in accordance with the several awards. 

All depositions taken in the above named cases to be used 
at tho hearing. 

w. A. FRYE, 
Jos. M. MoonE, 
ASA REDINGTON. 

By Jos. lYI. Moore. 

In tho case of Asa Redington and al. v. William A. Frye. 
Pursuant to the agreement of tho parties, as contained in 

their agreement of October 31, A. D. 1856, to which refer
ence may be had, the undersigned referee, named therein, 
having duly notified the parties, met them at the office of 
A. Walker, in Newport, on the twelfth day of December, 
A. D. 1856, and heard their several pleas, proofa and allega
tions, and maturely considered the same, do award and deter
mine, and this is my final award and determination in the 
promises, that the said plaintiffs do recover of said defendant 
the sum of one hundred and five dollars, debt or damage, 
and their costs of reference, taxed at sixteen dollars and 
seven cents, and costs of court, to be taxed by the court. 

Unless the full court shall determine that the law upon 
the facts hereinafter stated does not authorize a recovery by 
the plaintiffs in whole or in part as above stated, but does 
sustain the defence, in whole or in part, which facts are as 
follows, viz: The said defendant, as a constable of Newport, 
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duly authorized, in November, A. D., 1855, served four writs, 
returnable before Thomas Clark, a justice of the peace, to 
wit: Fi1rnsworth Lawrence v. Hiram Crommett; John Q. 
Brown v. Same; Humphrey Twombly v. Same; and Jere
miah Grindell v. Same; all founded on claims for personal 
labor in running logs for the defendant in those suits, an<l 
for which the several plaintiff,, in their several declarations, 
claimed to have a lien on the logs, then owned by the plain
tiffs in this suit, who contracted with said Crommett to run 
said logs. The several writs commanded the officer to at
tach the property of the several defendants named therein, 
but not the logs in controversy, on which the labor had 
been performed, unless orders to that effect, endorsed on the 
back of the writ, and what appears in the declarations, might 
be so considered. On those writs the defendant, Frye, as 
constable aforesaid, attached and returned said logs in due 
form, except on the writ Brown v. Crommett the certificate 
left with the town clerk fixed the return day of the writ one 
week too early. The actions were duly returned before said 
magistrate, who rendered judgment and issued executions 
thereon, but no notice was given to the log owners of the 
pendency of said suits. And the defendant, as constable 
aforesaid, seasonably seized and sold said logs on said exe
cutions, and made his return thereon. 

The questions presented to the court for their det~rrnina
tion are: 

1. Is it necessary, in order to enforce the lien for ser
vices, that the logs, on which the labor was performed, 
should be specifically inserted in the writ, as the property to 
be attached, and the officer therein ordered to attach them, 
instead of the property of the defendants, as is usual in all 
writs of attachment. 

2. ls it necessary, in order to preserve such lien on logs 
so attached, that the log owners should have due and seas
onable notice of the pendency of the suit as prescribed by 
law. 

If the said court shall decide both of the aforesaid propo-
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sitions in the negative, then tho plaintiffs in this suit are not 
entitled to recover, but the defendant shall recover his costs 
of reference, taxed at three dollars and eighty-nine cents, 
and his cvsts of court, to be taxed by the court. 

Provided, however, if the court shall come to the conclu
sion that in the suit Brown v. Crommett, the lien was lost 
by reason of the defoct in the said certificate of the officer, 
and should otherwise decide in favor of the defendant, then 
tho plaintiff shall recover only the sum of twenty-throe dol
dollars and fifty cents, debt or damage, instead of the sum 
first mentioned, together with their costs of reference and 
of court, as before narne1l All the documents, such as the 
copies of the writs, executions, judgments and the officers' 
returns, and the writ and pleadings in this suit are made a 
part of this, my report, and may be referred to. All of 
which is respectfully submitted. 

JONAS CUTTING, Referee. 
December 12, 1856. 

In tho case of Ephraim Hamilton v. Hiram Crommott. 
The undersigned, appointed referee as by the agreement 

of the parties, dated October 31, 1856, appears, having duly 
notified the parties, mot them at the office of A. Walker, in 
Newport,. on this twelfth day of December, A. D. 1856, and 
having heard their several pleas, proofs and allegations, and 
maturely considered the same, do award and determine, and 
this is my final award and determination in the premises, 
that the said Hamilton do recover of tho said Crommett the 
sum of fourteen dollars, debt or damages, and his costs of 
reference, taxed at five dollars and ninety-nine cents, and 
costs of court, not exceeding one fourth part of the above 
named debt or damage. All of which is respectfully sub
mitted. 

JONAS CUTTING, Referee. 
December 12, 1856. 

The decision of the question as to whether the plaintiff 
has a lien on the logs attached and returned on the writ in 
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this suit, will depend on the opinion of the full court, upon 
the first question presented for their consideration, in my 
report in the case of Redington and al. v. Frye. 

JONAS CUTTING. 

Rowe & Bartlett, counsel for Redington and al. 
In order to make an attachment of any other property 

than that of a defendant in a writ valid, there must be a 
direction in the writ to the officer to attach such property. 

"A writ is a mandatory precept, issued by the authority, 
and in the name of the state." 

A writ of attachment is addressed to the officer. His 
power in executing it is derived from the mandates contained 
in it, and is limited to the doing of those acts which he is 
therein commanded to do. Any act beyond that is void. 
When commanded to attach the goods of the defendant only, 
and he returns that by virtue thereof he has attached certain 
property named, the validity of the attachment depends upon 
the question whether the property returned is the property 
of the defendant. No other question can arise, whatever 
the kind of property. 

It is not enough that other property is liable to attach
ment on the claim declared on. An attachment of a defend
ant's property on a writ of summons, would not be valid, 
because his property was liable to be attached for the debt. 
Nor would a return that a trustee had been summoned on an 
ordinary writ of attachment, be valid. It is not enough, to 
render the act of an officer valid, that the law allows such a 
thing to be done; but it must be further shown that the offi
cer had special power to do the acts, and when such power 
can be derived only from a direction to do the act, that such 
direction has been given. 

The recital in the declaration that a plaintiff claims such a 
lion, and brings the suit to perfect it, cannot help the case. 
The declaration is no part of the writ, but merely an appen
dage to it, not containing directions for the officer, but infor
mation for the court and the opposite party. The officer's 
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power is derived from the precept alone. The authority and 
justification of attaching officers docs not depend on the 
correctness or sufficiency of the declaration, fortunately for 
them. 

The direction of tho attorney on the back of the writ can
not help it. The officer's authority is not derived from such, 
but from the directions on the other side, under the seal of 
the court and signature of the magistrate. The only effect 
of such direction, by an attorney or party, is to limit and 
control the exercise of the power conferred by the writ, not 
enlarge it, or to confer new powers. 

But the officer does not justify under any such directions. 
His return on each writ is " by virtue of the within writ;" 
that is, by virtue of the power conferred upon me by the 
within writ, and in obedience to the commands therein given 
in the name of the state, under the signature and seal of the 
magistrate, I have attached, &c. Had his return been, by 
virtue of the power conferred on me by, and in obedience to 
the directions of plaintiff's counsel, written on the back here
of, I have attached, &c., that would have presented the ques
tion. 

2. The act of March 12, 1855, chap. 144:, imperatively 
requires that notice shall be given to the log owners in all 
suits brought to enforce lien claims. Attachment on the lien 
claim is no longer sufficient to perfect the lien, but the par
ties setting it up must do a further act; must cause such 
notice of the pendency of their suit as the court shall order, 
to be given to the log owners; otherwise their lien is lost, 
and their judgment is good only against the defendant con
tractors; for this is the only provision the law makes for the 
owners to come in and contest the extent of the lien claim; 
and having made provision for their coming in, the judgment 
would be conclusive upon them, if they had due notice, a 
nullity, as to its effect upon their property, if they had not 
notice, since this act, it is clear that the extent of the lien 
claim cannot be inquired into in any other suit or proceed
ing. 
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3. The mistake in stating the return day in the certificate 
filed with the town clerk, is fatal, in the attachment on the 
writ of Brown v. Crommett. 

To perfect and retain that attachment, Frye was bound, 
either to retain custody and possession of the property at
tached, or to file with the town clerk a certificate of, among 
other things, the court to which the writ was returnable. 
In this case he did neither. His certificate did not state the 
court to which the writ was returnable. R. S., chap. 114, 
sec. 39. 

G. W. Whitney and IJ. IJ. Stuart, counsel for the plain
tiffs. 

CUTTING, J. This action was instituted for the alleged 
wrongful conversion of the plaintiff's property. The defend
ant justified as an officer, having attached on mesne process 
and sold on execution the property, in favor of certain indi
viduals, to enforce liens for personal services rendered for 
one Hiram Crommett, who had sub-contracted with the plain
tiffs in those suits to run the lumber. The action was 
referred, by a rule of court, and the referee has reported in 
favor of the plaintiffs, unless his findings constitute a legal 
defence, and two questions, as matters of law, are presented 
to the court for their determination. 

1. " Is it necessary, in order to enforce the lien for servi
ces, that the logs, on which the labor was performed, should 
be specifically inserted in the writ, as the property to be 
attached, and the officer therein ordered to attach them, 
instead of the property of the defendant, as is usual in all 
writs of attachment?" 

The lien was created by the statute of 1848, chap. 72, sec. 
1, and is sought to be enforced by sec. 2, which provides 
that: " Any person having a lien as aforesaid may secure 
the same by attachment." 

There is n'? pretence that the lumber was ever the prop.. 
erty of Crommett, the defendant in the original suits, whose 
goods and estate only the officer in the writs was com-

38 
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manded to attach. Suppose those writs had not only di
rected the officer to attach the goods and estate of the de
fendant, but for want thereof to take his body; with equal 
propriety it might be contended that the bodies of the pres
ent plaintiffs could have been taken, as that their property 
could have been attached. The officer had no concern with 
the averments in the declaration, or with endorsements of 
an attorney on the writ, when inconsistent with the express 
commands to him within directed. If a contrary doctrine 
should prevail, the people could not be sai<l to be "secure in 
their persons and possessions from all unreasonable seiz
ures," for then meum and tewn would become convertible 
terms, at the will and pleasure of the officer. 

What then, it may be asked, would be the laborer's reme
dy, inasmuch as his claim can only be enforced when he 
resorts to the provisions of the statute by a suit and judg
ment against his employer, to be secured only by an attach
ment? This question has already been answered in the case 
of Bicknell v. Trickey, 34 :Maine R., 281, where the court 
say: "The proceedings under this statute (1848, chap. 72) 
are therefore to be.viewed in a double aspect. So far as the 
debtor is concerned they are in personam, and, as against 
him, the plaintiff may insert any and all claims which by law 
can be joined. So far as regards the general owner of the 
property, and against whom the laborer has no legal claim, 
when the person with whom he has contracted is other than 
the owner of the lumber, the proceedings are strictly in 
rem." 

Now, proceedings in personam authorize, on mesne pro
cess, attachment of the property of the defendant to respond 
the exigency of the writ and satisfy the judgment; whereas, 
proceedings in rem only authorize the attachment of the 
thing, and in that particular are in the nature of a libel, and 
in suits where the defendant is both the debtor and owner of 
the property on which a lien is attempted to be enforced, 
ordinarily no difficulty arises in embracing both proceedings 
in the same process. And the embarrassment has arisen in 
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a great measure by an erroneous idea that the remedy of 
the contractor and his sub-contractor is the same ; whereas 
the former has his security on the goods and estate of his 
debtor, that is, in personam, as well as on the specific prop
erty benefited by his labor, which may be in rem, and after 
judgment it is optional with the creditor on which species 
of property he will levy his execution. In such cases an 
attachment of the debtor's goods and estate might include 
the property on which the services were bestowed, without 
any other specifi0 directions to the officer in the writ, for 
indeed, such property would belong to the debtor, subject 
only to the lien. Perhaps when such property has been 
transferred by the debtor, after the contract, and before the 
institution of the suit, a specific insertion in the writ would 
become necessary. But a sub-contractor has no claim 
against the owner of the property-his claim ilil only (:tgainst 
the property ( in rem), and the person and property of his 
employer (in personam ). So that in such suits two classes 
of respondents become interested, viz : the contracting 
debtor and the thing specifically attached, in which the for
mer may appear and defend against the claim on his person 
and property, and the latter, by its owner, against all lien 
claims. , 

But heretofore, and until the enactment of the statute of 
1855, chap. 144, the res could not be legally represented in 
court. This act provides, that "In all suits brought to en
force the lien given by the act to which this is additional, 
such notice shall be given, to the owners of the lumber, as 
the court shall order, and the owner may come into court 
and defend such suit." The construction of this statute 
raises the second question presented in the report, viz: "Is 
it necessary, in order to preserve the lien on. logs so at
tached, that the log owners should have due and seasonable 
notice of the pendency of the suit, as prescribed by law?" 

We have seen that, prior to this statute, a judgment might 
be recovered on a lien claim in an action wherein the inter
est of a third party had not been represented; and inasmuch 
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as the execution might be satisfied by the property of the 
judgment debtor without resort to that of such third party, 
no injury might be sustained by him. But whenever his 
property has been taken, such third party would not be pre
cluded by such judgment, (it being inter alios acta,) from 
having his day in court, and in a suit against the officer he 
has heretofore been permitted to show that such judgment 
did not embrace a lien claim to its full extent, and to contro
vert any facts tending to establish the lien. Thus suits were 
unnecessarily multiplied, and an innocent officer not unfre
quently subjected to expensive litigation in settling the 
rights of parties, which might as well have been settled in 
the original suit. Hence the necessity of the statute of 1855, 
making it imperative on the party attaching property owned 
by a third person, to give such owner due notice of the pen
dency of the suit, and an opportunity to defend against it. 
Having appeared and defended, or having had the notice and 
neglected, the lien judgment is conclusive upon him and his 
property, to which the lien was alleged to have attached. 

The act, then, of 1848, and the additional act of 1855, 
creating a lien on certain lumber, and prescribing the mode 
of perfecting and enforcing it, have materially changed the 
law of lien on such pr~perty. Since those enactments, so 
far .as it regards the party other than the defendant, the suit 
is substantially a proceeding in rem, and is in the nature of 
a libel against the lumber of a third party, who may legally 
come into court and " defend such suit." What suit? Cer
tainly the suit on which his logs have been seized. How 
defend? Most assuredly, like any other adverse party, by 
controverting every material allegation in the plaintiff's writ, 
such as personal services performed on the lumber specifi
cally described, and so as readily to be identified, and any 
other averments which may be necessary to bring the lien 
claim within the statute ; for, in the language of the court 
in the case before cited, "the identity of claim and of prop
erty, must co-exist, and must be traceable till the fruits of 
the judgtnent have been obtained by a satisfaction of the 
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execution. The identity of the property must be estab
lished, else the lien cannot attach; the labor must be shown 
to have been done upon the specific property seized, for 
provision is made for nothing else." Such facts, therefore, 
it is incumbent on the plaintiff both to allege and prove 
before he can recover a judgment, the execution of which 
may be satisfied by the sale of the property claimed. If not 
from the declaration in the writ, how is the court to be 
informed that it is a suit in which it is necessary for the 
owners to be summoned, and what order to issue and on 
whom to be served? Whatever it may be essential for the 
plaintiff to allege and prove in order to perfect his lien judg
ment, it will be competent for the owner to controvert and 
disprove. .A.nd, before the statute of 1855, it may be ques
tionable how far a party had the constitutional privilege 
of seizing and confiscating the property of another, in viola
tion of private rights, without an opportunity to be heard. 
Marsh v. Flint, 27 Maine R., 479. 

But in such a suit, since there may be two parties inter
ested in the defence, viz: the debtor and the log owner, 
a question may arise as to the mode of conducting it. When 
that question is duly presented it may require an answer. 
In the present case the plaintiffs, who were such owners, 
had no opportunity to appear; the statute of 1855 was vio
lated, and consequently the pretended lien was vacated, and 
the judgments recovered under such circumstances, and the 
executions issued thereon, were no protection to the officer. 
The questions proposed to the court being answered in the 
affirmative, judgment must be rendered on the award in favor 
of the plaintiffs. 
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WILLIAM .A. BROWN AND ALB. versus NATHAN H. ALLEN. 

An exception in a deed must be a portion of the thing granted, or de
scribed as granted, and which would otherwise pass by the deed. 

Where a tract of land is granted in clear and unmistakable terms, the 
grantor, and those claiming under him, are estopped to say in a court 
oflaw, that the land thus described in the deed was inserted by mistake, 
and parol evidence is inadmissible to show that another piece of land was 
intended to be conveyed. 

EXCEPTIONS were taken to the rulings of .APPLETON, J., 
who tried the cause at Nisi Prius. 

This is a writ of entry, to reeover a part of the north half 
of lot No. 13, range 1, in Stetson. Plea, "Nul disseizin." 

The demandant elaimed title under a levy on the premises 
as the property of William 0. Colbath, made February 15, 
1855, and subjeet to objection. Writ in this action dated 
March 5, 1856. 'l'he demandant introduced a warrantee 
deed of the north half of lot No. 13, range 1, from Bartlett 
Leathers to said Colbath, dated December 16, 1836, and duly 
recorded. 'l'he land is described in said case as " the north 
half of lot No. 13, range l, in Stetson," and it was admitted 
that, by said deed, said Colbath acquired the title to said 
land. The demandant also introduced a record of the judg
ment against Colbath, and rested his case. 

In defence, the tenant introduced, subject to all legal 
objections, a warrantee deed from one 'Walsh to Bartlett 
Leathers, of the whole of lot No. 13, range 1, in Stetson, 
dated l\Iarch IO, 1856, duly recorded. Deed William 0. Col
bath to Joseph Leathers, dated l\Iarch 7, 1837, of a part of 
the north half of lot No. 13, range l, in Stetson. Tho lan
guage is as follows : "Part of lot No. 13, range 1, in said 
town, viz: twenty-five arces, taken from the north end of 
said lot, by a line running east and west through said lot, 
parallel with the north line, so far south from said north line 
as to contain twenty-five acres." 

The demanclant did not claim the land embraced in this 
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deed to Leathers, but he did claim to recover all the north 
part of lot No. 13, range 1, not embraced in this deed. The 
tenant also offered deed of William 0. Colbath and Henry H. 
Colbath to James Colbath, dated November 5, 1840, duly 
recorded, of a parcel of land, situate in said Stetson, de
scribed as follows: "A. part of lot No. 13, range 1, it being 
a part of the south half of said lot, and all of said half lot, 
except so much of said half lot as is deeded from William 0. 
Colbath to Joseph Leathers, containing twenty-five acres, 
more or less. The demandant objected to the introduction 
of said deed, as irrelevant to the issue between the parties. 

The objection was overruled pro forma, and the deed 
admitted. The tenant then introduced the conveyances, sub
ject to the same objection by the demandant, connecting 
himself with the title under the last mentioned deed. A.nd 
for the purposes of this trial, the court instructed the jury 
that the defence was made out, and that they should return 
a verdict for the tenant, which was done. 

The plaintiff objected to any parol testimony to affe~t the 
deeds in any manner, or show a mistake in the language 
of the deeds. The court overruled the objection and ad
mitted the parol testimony, below recited. 

Joseph Leathers testified, that he owned, and was in pos
session of, the north end of lot No. 13, range 1, in Stetson, 
at the time the Colbaths, William 0. and Henry H., conveyed 
to James Colbath, that he never owned any part of the 
south half of No. 13, range 1, and that he never knew that 
William 0. or Henry H. ever claimed any part of the south 
half of No. 13. That James Colbath occupied the south part 
of the north half of said lot, after the conveyance from 
William 0. and H. H. to him, until he conveyed it to 
Spaulding. 

Henry Hill testified, that he made the deed signed by Wil
liam 0. and Henry H. Colbath, dated November 5, 1840. 
That at the time he made that deed William 0. Colbath was 
in possession of the south part of the north half of No. 13, 
range 1. That he never knew that William 0. Colbath 
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claimed or owned any part of the south half of No. 13, range 
1. The whole lot, No. 13, range 1, contained one hundred 
acres. 

The jury were instructed, however, to pass upon the ques
tion of betterments in the case, for which a claim was made 
by the tenant under the statute, so that if the foregoing 
rulings were wrong the whole case might be finally disposed 
of by the full court upon these exceptions. The finding 
of the jury, in answer to the questions proposed to them 
upon the subject of betterments, make a part of the case, 
and if the full court are of opinion that the demandant is 
entitled to recover, final judgment is to be entered upon 
those findings in accordance with the law of the case. The 
deeds, levy, and judgment on which levy is made, are re
ferred to. 

To the foregoing rulings and instructions the demandant 
excepted. 

, 
L. Barker, counsel for the demandant. 
It is not in dispute that William 0. Colbath was originally 

sole owner of the "north half of lot No. 13, R. 1, in Stetson." 
The demandant, by his levy, has succeeded to that title, 

and is entitled to recover possession of the demanded prem
ises, unless it was conveyed by the deed· of November 5, 
1840, from William 0. and Henry H. Colbath to James Col
bath, Jr. Upon the legal effect of that deed the rights of 
the parties depend. 

It will be noticed at the first, that Henry H. Colbath had 
no interest in the north half, at the date of the deed, and has 
never pretended to have, so that if, as the tenant contends, 
the deed conveys the north half, we find Henry H. giving a 
warrantee deed of property which he never professed to 
own, and in whom the records show no title. 

The language in the deed is as follows : ".A part of lot 
No. 13, R. 1, it being a part of the south half of said lot, and 
all of said half lot, except so much of said half lot as is deed
ed from William 0. Colbath to Joseph Leathers." The ten-
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ant connects himself with the title under that deed, and 
claims to have it cover the demanded premises. By the deed 
of William 0. Colbath to Joseph Leathers, dated March 7, 
1837, it appears that a part of the north half had been con
veyed, and the demandant only claims to hold the balance 
under his levy. 

If the word south could be stricken from the deed to 
James Colbath, and the word north inserted, it would be a 
perfect description of the demanded premises. In no other 
way, and by no other means, can the deed be made to apply 
to them. As it reads, there is no allusion to the north half 
- nothing said about the north half, and no word or sentence 
that would lead a creditor of William 0. Colbath on examin
ing the records, to suppose that he had conveyed or intended 
to convey the north half, and especially after tracing the 
sole title to the north half into him, on finding an entire 
stranger to that title joining in the conveyance, and that con
veyance a warranty. 

The object of the parol testimony objected to, and admit
ted, was to show that the north half, or a part of it, was 
intended to be conveyed by that deed. 

The rules of law applicable to conveyances of real estate, 
are so few and simple, that it would seem there could be no 
difficulty in applying them to this case. 

Parol testimony can be introduced for the purpose of 
affecting deeds in two cases only : first, where there is a 
latent ambiguity; and second, where the description is false. 

A latent ambiguity arises when taking the language of the 
deed, just as it reads, it will apply equally well to two ob
jects, and in that case parol testimony is admissible to show 
which was intended by the grantor, as if a deed be made to 
John Jones, of Bangor, and there be two John J ones's. 

· It may also be introduced to show that part of the descrip
tion is false or impossible, and if proved so, such false part 
is rejected as surplusage, when, if the remaining part of the 
description is sufficient to operate as a conveyance, the por-
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tion retained is conveyed, otherwise the deed is inoperative 
and void. 

No principle of law is better settled than that parol evi
dence is inadmissible to add to, contradict, or vary the lan
guage of the deed, or for any other than the purposes above 
named. Vose v. Handy, 2 Green!., 322 ; Child v. Wells, 13 
Pick., 124; Pride v. Lunt, 19 Maine R., 115; Wing v. Bur
gess, 13 Maine R., 111. 

It is equally ,vell settled that in an action at law parol 
evidence is inadmissible to show that the parties intended to 
convey one parcel of land, when, in fact, the deed conveyed 
another. This would contradict the deed. Lincoln v. Avery, 
1 Fairf., 418. 

Somo part of the description may be false, or two descrip
tions of the same premises in the same deed may be given, 
one of which may be false, and will therefore be rejected, 
and enough still remain to constitute a valid conveyance. 
Abbott v. Pike1 33 Maine R., 204 and 207. 

Still this does not contradict the deed, because it leaves 
all that is really true to operate as a deed, without being 
affected by parol evidence. The parol evidence is only 
admissible to show what is false in the description, and 
which is therefore to be rejected, and enough must still 
remain to constitute a valid deed. 

Parol testimony is wholly inadmissible to show a mistake 
in describing the premises, except in some item of boundary, 
as already stated, and which may therefore be rejected. It 
cannot be received to show that some word was inadver
tently, or by mistake, used by the scrivener or party who 
drew the deed, and therefore the premises intended to be 
conveyed by the parties were not conveyed, unless the parol 
evidence is receivable to correct the mistake. Lincoln v . 
.A.very, 1 Fairf., 418; Locke v. Whiting, 10 Pick., 278; BBll 
v. Morse, 6 N. H., 205; Linscott v. Fernald, 5 Green!., 496. 

Now it is respectfully contended, that, upon these general 
principles, the testimony objected to is clearly inadmissible 
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in this case. The deed undertakes to convey the south hal£ 
The testimony goes to show that the grantors owned no part 
of the south half, but were in possession of the north half, 
and that they intended to convey the north half. 
· It is not offered to explain a latent ambiguity, for there is 

none on the face of the deed. As it reads, it can apply to 
but one object. 

It is not offered to show a false description of the prem
ises, with the view of having such false descriptions rejected, 
for what is then~ false in the description? No item of 
boundary is wrong, because none is given. The lot and 
range are properly described, and if they were not they 
could not be rejected, because no other description is given. 
There is only one description-every part of it is essetial. 

It does not come within that class of cases where a part 
of the description can be rejected. What part is false, and 
which part is true ? 

If what the tenant contends is true, it is a case of mistake, 
which cannot be corrected in a court of law. The word 
north should have been used instead of south, and then the 
intention of the parties would have been carried into effect. 
But if the grantor made a mistake, it is not the fault of his 
creditors, who entrusted him with their property, upon the 
strength of his record title to this property. If he intended 
to convey the north half of the lot, or any part of the north 
half, by his deed of November 5, 1840, he has certainly 
entirely failed to do so. There is no allusion in it to the 
north half. 

The allusion to the deed of William 0. to Joseph Leathers 
does not help the matter. 10 Met., 250; 8 Cush., 418; 19 
Pick., 253. No date is given of the deed referred to, nor 
any reference to any volume or page in the registry where it 
may be found. An inference, and only that, may be drawn, 
that some portion of the south half may at some time have 
been conveyed to Joseph Leathers. If so, the grantee 
would take the remainder ; if not, then the deed would 
cover the whole south half. But what the grantee took, or 
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did not take, by that deed, is no concern of ours, so long as 
it does not convey the north half, nor undertake to do so. 
If the tenant is permitted to establish his title to the north 
half by this parol evidence, instead of by his deed or some 
instrument in writing, he may hold any other premises to 
which he may please to assert title, by evidence of the 
same grade, directly in the teeth of the statutes directing 
the mode of transferring real estate by deed, chap. 36, and 
"to prevent frauds and perjuries," chap. 53. 

As was well said by PARRIS, J., in Lincoln v. Avery, 1 
Fairf., 418, which is entirely decisive of this case," the ad
mission of this evidence to explain and vary the deed, and 
establish title, would shake the security of all the real prop
erty in the state, and overturn one of the soundest principles 
of evidence." 

G. W. Ingersoll, counsel for the tenant. 
In the deed from W. 0. and H. H. Colbath to J. Colbath, 

the first part of the description does not agree with the last. 
The half lot, part of which was deeded to Joseph Leathers, 
was in fact .the north half, not the south half, as mentioned in 
the deed. Here is a latent ambiguity. The question is, 
which part of the description shall stand? Parol evidence 
is admissible, to a certain extent, to explain· a latent ambi
guity. Linscott v. Fernald, 5 Greenl., 496. 

The question, in other words, is simply this, what was the 
intention of the parties? That intention is to be gathered 
from the deed itself, and from other evidence admissible by 
the rules of law. 

1. The quantity of the land conveyed, twenty-five acres, 
agrees with the construction contended for by the defend
ant, and it is not certain that it would agree with plaintiff's 
construction, even provided Joseph Leathers had owned a 
portion of the south half. Thatcher v. Howland, 2 Met., 41. 

2. W. 0. and H. H. Colbath never owned any portion of 
the south half. Would they be likely to undertake to con
vey a part of a lot which they did not own, as a part which 
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they did own? Thatcher v. Howland, 2 Met., 44, 45. The 
court will look at the history of the title. Jameson v. Bal
mer, 20 Maine R., 425. 

3. W. 0. Colbath, previously to his deed to James Col
bath, occupied this portion of the north half. After his con
veyance to James, James occupied this portion. None of 
the Colbaths ever owned or occupied any of the south half. 
The parties to the deed gave, by their acts, the construction 
to the deed contended for by defendant, and that construc
tion was acquiesced in for :fifteen years, and never disputed 
by any one till plaintiff's levy, February 15, 1855, fifteen 
years after the conveyance. 

There is no extraneous fact to support the plaintiff's con
struction. 

The question then is this, do not the facts above stated 
show that it was the intention of the parties, W. 0. and H. 
H. Colbath, to convey the land in dispute, and was it not 
equally the intention of James Colbath to take a conveyance 
of that land? It would seem that no proposition could be 
plainer. 

The testimony of Joseph Leathers and Henry Hill, show
ing only the acts and situation of the parties, in order to ex
plain a latent ambiguity, are clearly admissible. Linscott v. 
Fernald, before cited. 

In cases of doubtful construction, the construction given 
by the parties is deemed the true one. Stone v. Clark, 1 
Met., 378; Haven v. Brown, 7 Greenl., 421. 

"What is most material and most certain shall control 
what is less material and less certain." Loring v. Norton, 8 
Greenl., 68. The defendant's construction, aided by the 
parol evidence, is most certain. 

The courts will uphold conveyances, if possible ; will re
ject what is false in the description, if what remains, together 
with admissible parol evidence, will show the intention of the 
parties. Wing v. Burgis, 13 Maine R., 111; Vose v. Handy, 
2 Greenl., 322; Worthington v. Hybyer, 4 Mass., 196. 

It is a familiar principle, that if parties, after the convey• 
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ance, erect monuments, the monuments control the descrip
tion. This is the act of the parties, showing their intention. 
Dunn v. Hayes, 21 Maine R., 76. 

It is proper for the court to look at the history of the con
veyance, to ascertain the situation of parties, and thence 
their intention: ,Tameson v. Balmer, 20 Maine R., 425. 

RICE, J. The parties claim title under the same original 
grantor. The only question in controversy between them, 
is, whether William 0. Colbath had any legal title to the 
north half of lot X o. 13, range 1, in Stetson, at the time of 
the levy upon it as his property. It is conceded that said 
Colbath acquired a good title to said north half, by deed, 
dated December 16, 1836. A deed from him to Joseph 
Loathers, of twenty-five acres, taken from the north end of 
said north half, dated :March 7, 184 7, was introduced, subject 
to objection. 

To show that at the time of the levy against William 0. 
Colbath, he had parted with all his interest therein, and 
therefore nothing passed by the levy, the defendant read, sub
ject to objection, a deed from William 0. Colbath and Henry 
H. Colbath, dated November 5, 1840, and recorded, of a par
cel of land situated in said Stetson, described as follows : 
"A part of lot No. 13, range 1, it being a part of the south 
half of said lot, and all of said half lot, except so much of 
said half lot as is deeded from William Colbath to Joseph 
Leathers." 

Leathers was permitted to testify that he did not own any 
part of the south half of No. 13. There was also testimony 
that November 5, 1840, W. 0. Colbath was in possession of 
the south part of the north half, and that he was not known 
to have possession of any part of the south half of No. 13. 

The description in the deed of November 5, 1840, is dis
tinct and clear. There is no ambiguity upon its face, nor is 
there any apparent repugnancy in its terms. It is contended 
that the exception in this deed, taken in connection with the 
testimony, shows not only a latent ambiguity, but that the 
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description of the land by number is inconsistent with the 
whole deed, and should be rejected as false. 

As already remarked, the alleged repugnancy arises from 
the exception in the grant. All the south half is conveyed, 
except, &c. 

An exception in a deed must be a portion of the thing 
granted, or described as granted, and can be nothing else. 
Craig v. Wells, 1 Kernan, N. Y., 315. 

In Bell v. Morse, 6 N. H., 206, the land demanded had 
been conveyed in distinct terms of description, but the deed 
contained an exception pf " thirty feet in front, on the north 
corner, to run parallel with the line of my garden fence, to 
the eastern line of the lot I bought of Joshua Howard." It 
was proved by parol, subject to objection, that the lan<l de
scribed in the exception was no part of the land conveyed, 
as described in tho deed, but was part of another lot, which 
it was contended tho grantor intended to convoy. There 
were other facts, similar in character to those in the case at 
bar, tending to show a mistake in the description in the 
deed. 

The court, in their opinion, say: But there are circum
stances in this case which certainly render it not improbable 
that the land intended to be conveyed by that deed was in 
fact the forty acres. 

One of these circumstances is tho fact that a part of the 
forty acres, which was actually staked out by the pa,rtios at 
the time, is excepted in that deed. Every one must at once 
perceive, that an exception, to have any effect, must be a 
part of that which would otherwise pass by the deed, and 
that when one thing only is granted, to except another thing 
from the operation of the grant must be idle and nugatory. 

There must be a grant before there can be anythirig for 
the exception to rest upon. Strike out the description, by 
number, in this case, and the exception falls with it, and 
nothing would pass by the deed. Thus the exception, being 
part of the thing granted, cannot be repugnant to the grant. 

In Lincoln v. Avery, 1 Fairf., 418, it was held that parol 
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evidence is inadmissible to show that in writing a deed the 
scrivener, by mistake, inserted the words, "tlie north half," 
immediately preceding the number of the lot. That case is 
in point, and well sustained by authorities. 

Where a tract of land is granted in clear and unmistakable 
terms, the grantor and those claiming under him are estopped 
to say in a court of law, that the land thus described in the 
deed, was inserted by mistake, and that another piece of land 
was intended. 

Such mistakes or errors can be corrected, if at all, only in 
a court of equity. Bell v. Morse, 6 N. H., 205; Barnes v. 
Leonard, 10 Mass., 459. 

The parol evidence was improperly admitted. The ex
ceptions are therefore sustained. But the verdict may be 
amended, and judgment entered, according to the agreement 
of the parties. 
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ACTION. 

1. No action can be maintained upon a memorandum of an auctioneer of 
the sale by him of real estate, unless such memorandum within itself or 
by reference to some other paper shows all the material conditions of 
the contract. O'Donnell v. Leeman, 158. 

2. An action may be maintained upon an express promise to cancel and de
liver a note on condition that the promisee should find a receipt which he 
claimed to htwe received in discharge of the same debt, although the note 
was subsequently paid. Gooding v. Morgan, IGS. 

3. At common law an action for damages by a servant for an injury occa
sioned by the carelessness of a fellow servant in the same service, cannot 
be maintained against their common employer unless there be some con-
tributing fault on his part. Carle v. B. q- P. C. q- R.R. Co., 269. 

4. An action upon a promissory note endorsed in blank, may be maintained 
in tho name of any person who subsequently ratifies the act, although he 
has no interest in the note or knowledge of the commencement of the 
action or of the existence of the note, where there is no evidence of fraud, 
oppression, or any corrupt or improper motive. 

Golder v. Foss, 364. 

5. And although he had stated to the defendant in writing, that he had no 
interest in the suit, and had never authorized it, he may subsequently do 
so, and maintain the action. lb. 

6. It is not essential to the maintenunce of an action upon a negotiable prom
issory note, that the nominal plaintiff should have any interest in the 
note, if the action is prosecuted with his consent. Bank v. Ellis, 367. 

7. If the principal muker of such a note transfer it to one not the payee, for 
a good consideration, such bona fide holder may maintain an action against 
such maker in the name of the p,1yee, with his consent. lb. 

8. But if the principal sells the note to a third person not the payee, with
out the express or implied consent of the sureties, they are not liable. 

lb. 

!). A mortgagee of a stock of goods agreed with a creditor of a mortgagor, 
that he might attach and sell the goods, upon condition that the mortgage 
debt be first paid from the proceeds of the sale. The goods being attach
ed, and sold by an officer, it was held that an action of assumpsit by the 
mortgagee against him, to the amount of the debt, could be maintained. 

Stevens v. Whittier, 374. 

39 
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10. No action will lie on a juugment of a justice of the peace, the rocoru of 
which uoes not show th,it the uefon,fant was served with process, without 
proof of such service. lVatcrrille Iron Man. Co. v. Goodwin, 431. 

11. Although the master of a ship in a foreign port has authority to procure 
all supplies and repairs necessary for the safety of the ship and the due 
performance of the voyage, on tho credit of the owner, he must be restrict
ed to such rep,iirs and supplies as are in a just sense necessary for the 
ship under the actual circumstances of the voyage, and a suit against the 
owner for their value cannot be maintained without proof that such 
repairs and supplies were necessary. vFhitten v. Tisdale, 451. 

12. ·where the defendant is master and part owner of a vessel, and the 
plaintiff part owner of the cargo, he may maintain an action against the 
defendant for his share of the proceeds of the sales of the cargo. 

True v. McGili-ery, 485. 

13. At common law the assignee of a chose in action cannot maintain a suit 
in his own name unless there had been an assent to the assignment and a 
promise by the debtor to pay the assignee. 

Myers v. Y. cy C.R. R., 232. 

14. A., B. and C., tenants in common of timber lands, in consideration of a 
permit to D. and E. to cut timber thereon, received severally the notes 
of said D. and E., each in proportion to his interest in the land. 

15. D. and E. brought an action against A., B. and C., jointly alleging a 
partial failure of consideration of the notes, and claiming to recover back 
a portion of the amount. 

16. Held that such joint action could not be maintained. 
Taylor v. Pierce, 530. 

17. Where, by the fault of the plaintiffs, they failed to obtain timber enough 
to pay the notes, they cannot set up the deficiency against the payment of 
the notes or recover it on the money counts, either jointly or severally. 

lb. 

18. A lien upon the timber cut, being stipulated for to secure the payment 
of the notes, no action for money had and received can be maintained 
while the notes remain unpaid in the hands of the payee. lb. 

19. In declaring upon a, note payable at a particular time and place, 
whether on demand or not, no averment or proof of demand is necessary, 
to enable the holder to maintain an action upon it. 

Patterson v. Vose, 552. 

See AssAULT ASD B.\TTERY. HIGHWAY, 1. 

ADMISSIONS. 

1. A party will be concluded from denying his own acts or admissions, 
which were expressly designed to influence the conduct of another, and 
did so influence him, and when such denial will operate to the injury of 
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the latter, if the injured party, in the exercise of common and ordinary 
judgment and discretion, relies upon such acts. 

Cummings v. Webster, 192. 

2. But a party will not be estopped by formal statements and admissions 
unimportant, and by which no one is deceived, and when the facts are 
within his own knowledge. lb. 

ADULTERY. 

1. Adultery can only be committed by parties one of whom at least, is 
married, and by parties not married to each other. 

State v. Weatherby, 258. 

2. A decree of divorce from the bond of matrimony effectually and fully 
abrogates the marriage contract, and sets the parties free from their 
marital relations to each other. lb. 

3. ·where the wife was divorced for the fault of the husband, and he mar
ried another, and cohabited with her without having obtained a like 
divorce, he does not thereby commit the crime of adultery either by the 
laws of this state or at common law. lb. 

AGEN1'. 

1. Authority given to an agent to arrange an unsettled affair, and draw on 
his principal for such sums as were nece~~ary, is a virtual acceptance of a 

draft made with the knowledge and assent of such agent. 
Gates v. Parker, 544. 

2. But such draft cannot be substituted for another, payable to the order of 
a different person, without the knowledge or consent of the principal or his 
agent. lb. 

APPEAL. 

1. On appeal from a decree of a Judge of Probate to the Supreme Court of 
Probate, the facts and all matters of mere discretion are to be determined 
by the Judge, sitting at Nisi Prius; and his judgment thereon is final 
and conclusive upon all parties. Crocker v. Crocker, 561. 

2. If, upon facts found by him, a question oflaw arises, his decision is sub-
ject to exceptions to be heard before the full court. lb. 

3. Where no exceptions have been taken to any ruling of the presiding jus-
tice, the case is not properly before the full court. /'J 

See CosTS, 1. 

APPREN'fICE. 

See MrnoR, 1, 2. 
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ARIHTRA'TI ON. 

In all contracts the intention of the parties must govern, and where the 
price of land in question was to be determined by arbitrators, and the 
plaintiffs agreed to release their elaim to the same, and the defendant was 
to pay therefor the sum fixed by the arbitrators as the value of the 
land; to entitle the plaintiffs to recover, they must aver and prove an 
offer to release upon payment by the defendant. 

Portland v. Bro1cn, 223. 

ASSAULT AND BATTERY. 

In an action of damages for assault and battery, where the act was wan
tonly done, the plaintiff may recover for the mental anxiety, public deg
radation, and wounded sensibility which an honorable man would feel, 
and which he suffered under such a violation of tho sacredness of his person. 

·wadsworth v. Treat, 1G3. 

ASSESSORS. 

1. Tho provisions of the statute, chap. 14, sec. 5G, afford no protection to 
assessors of a corporation in assessing a tax which they were not obliged 
by law to assess. Herriman v. Stowers, 497. 

2. Where assessors were legally chosen and the tax legally assessed in form, 
but against an inhabitant of another town, they have no jurisdiction, and 
are not protected by their own personal. faithfulness and integrity. lb. 

ASSXGNl\rnNT. 

See ACTION, 13. 

ATTACHMENT. 

1. An attachment on mesne process of a right and equity of redemption is 
sufficient to sustain a levy upon the E,state in fee, if at the time of the 
levy the incumbrance created by the mortgage is relieved. 

Jewett v. vVhitney, 242. 

2. Where a vessel was attached upon a writ, and the officer did not take 
and retain the possession of it, but took a receipt therefor, the attach
ment was held to be dissolwd tht,1cby. 

Stanley v. Drinlnuater, 468. 

3. So, too, the purchase of the property by the attaching creditor, taking a 
bill of sale of it from the debtor, operates as a dissolution of the attach-
ment. lb. 
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4. ,vhere property is attached on execution, and the officer in his return 
staties that the service, or further service of the execution, is suspended by 
reason of a former attachment, when no such attachment is in force; and 
afterwards takes a receipt for such property, to be re-delivered on demand, 
or within thirty days from the rendition of judgment in the first suit, no 
action can be maintained on such receipt. lb. 

!5. If an attachment be dissolved by the acts of the parties, without the 
knowledge of the officer who made it, and he makes a subsequent attach
ment upJn execution, subject to the first, and suspends further service of 
the execution for tlrnt cause, no rights will be secured to the creditor un
der the R. S. of 18-H, chap. 117, secs. 33 and 34, beyond those which 
would have existed if the officer had known, when he made the second 
attachment, that the prior one had been dissolved. lb. 

Sec HusnAND AND WIFE, 1, 2. EvrnE.'!CE, 12. LIEN, 1. 

AUCTIONEER. 

Sec ACTION, 1. 

BASTARDY. 

See EvrnENCE, 4, 5. 

BILL OF LADING. 

1. In all cases where goods are shipped by a consignor under a contract, or 
for his benefit, he is originally liable for freight. 

Holt v. Westcott, 445. 

2. The insertion in a bill of lading of a provision that the goods are to be 
delivered to the consignee," he or they paying freight," will not neces
sarily relieve the consignor from liability. If he were the owner of the 
goods, he may, notwithstanding, be liable. lb. 

BOND. 

See EQUITY, 9, 10. 

BURDEN OF PROOF. 

Where the unlawful killing is proved, and there is nothing to explain, 
qualify or palliate the act, the law presumes it to have been done mali
ciously, and the burden is upon the accused to rebut the presumption. 

State v. Knight, 11. 

CASE OVERRULED. 

DAGGErT v. An.ms, 1 Maine R. Andrews v. Marshall, 272. 
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CERTIORARI. 

1. A writ of certiorari is grantable only at the discretion of the cour't. 
• Oxford v. O.iford. 

2. The hearing and determination upon a petition for a writ of certiorari 
must be had at Nisi Prius. lb. 

CHALLENGE. 

1. In all challenges to the jury for cause, the ground of challenge must be 
distinctly stated and entered upon the record. State v. Knight, 11. 

2. 'rhe common law practice in England in relation to triors in a challenge 
to the jury for favor, has been superseded by satisfactory provisions of 
statutes under the different forms of government in Massachusetts. 

lb. 

3. Challenges of jurors are allowed in criminal as in civil causes, and for 
similar reasons, and the court is the only tribunal which the statute has 
provided for their trial, whether they be principal challenges or challenges 
to the favor. lb. 

COMMON CARRIERS. 

1. Common carriers by stage are responsible for the safety of their passen
gers, where an injury occurs by their neglect, such passengers being in the 
exercise of ordinary care, and in no way contributing to the injury. 

Keith v. Pinkham, 501. 

2. If an agent of a stage line requests a passenger to take an inside seat at 
his peril, this docs not excuse the driver from the exercise of ordinary 
care. lb. 

3. Such passenger assumes only the peculiar risk of his exposed situation, 
but not those resulting from the negligence of the driver. lb. 

COMMON LAW. 

1. By the provision of the Constitution of the Commonwea.lth of llfassachu
setts, it was indispensable that a doctrine of the common law of England 
should have been adopted and approved, and actually practiced upon in 
courts in the colony, provinec or state, in order to render them obliga
tory; and this provision declaring what laws shall remain in force ex-
cludes all others. State v. Knight, 11. 

2. The common law practice in England in relation to triors in a challenge 
to the jury for favor, has been superseded by satisfactory provisions of 
statutes under the different forms of government in Masrnchusctts. lb. 
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CONSIDERATION. 

A partial failure alone of title to fand conveyed, constitutes no defence to 
a note given in payment of it. Thompson v. Mansfield, 490. 

CONSTITUTION AL. 

See LEGISLATURE, 2. COMMON LAW, I. 

CONTRACT. 

I. "Where no terms of payment are stated in a contract, the money must 
be paid within a reasonable time, but there is no rule that money paya
ble in a reasonable time, can, at the election of the party paying, be di
vided so as to make it payable at different times, and in different years. 

O'Donnellv. Leeman, 158. 

2. A corporation empowered to make contracts in writing, are not thereby 
authorized to confer that power upon one of their officers to contract in 
their behalf. Female Orphan Asylum v. Johnson, 180. 

3. In all contracts the intention of the parties must govern, and where the 
price of land in question was to be determined by arbitrators, and the 
plaintiffs agreed to release their claim to the same, and the defendant was 
to pay therefor the sum fixed by the arbitrators as the value of the land, 
to entitle the plaintiffs to recover, they must aver and prove an offer to 
release upon payment by the defendant. 

Inhabitants of Portland v. Brown, 223. 

4. The deed of releaAc to the defendant and the payment by him of the 
money therefor were to be concurrent acts. lb. 

5. A contract in writing is to be construed by the court, and not by the 
jury. Randall v. Thornton, 226. 

6. If the performance of a contract becomes impossible by sickness or sim
ilar disability, the contractor may recover on a quantum meruit for what 
he did perform. Lakeman v. Pollard, 463. 

7. When the laborer has adequate cause to justify an omission to fulfill 
his contract, he cannot be regarded in fault. lb. 

8. Where from the prevalence of a fatal disease in the vicinity of the place 
where one had contracted to labor for a specified time, the danger was 
such as to render it unsafe and unreasonable for men of ordinary care and 
common prudence to remain there, it is sufficient cause for not fulfilling 
the contract. ll;. 

See FRAUDULENT Cm!VEYANCE, 1, 2. PAUl'ER, 1. PRESUlll'TION, 1, 2, 3. 
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COilPORATIO:N". 

1. A corporation empowered to make contracts in writing, are not thcreLy 
authorized to confer that power upon one of their own officers to contract 
in their behalf. Female Orphan Asylum \', Johnson, 180. 

2. By a special act of the legislaturi:l of 1841, chap. 105, the Female Or
plmn Asylum of Portland, by their managers, were authorized to bind to 
SBrvice children under their control. It wc1s held that a contract signed 
liy defendant on his part, and "Mary B. Storer in belmlf of the F01m1le 
Orphan Asylum of Portland," was not authorized by tl1c act. I b. 

:J. 'l'hc by-laws of a corporation, made in pursuance of their charter, arc 
equally binding on all the members and others acquainted with their 
method of business, as any public law of the state. 

Cummings v. Webster, 192. 

4. The time of taking real estafo referred to in R. S., chap. 81, sec. 4, 
must be the time of entering into the occupation of the lland. 

Nichols v. Som. and Ken. R.R., 356. 

5. There may be cases where a reasonable time, after a temporary occupa
tion, will not expire before three years. 'rho reservations in the 14th sec
tion of the charter of the Somerset and Kennebec Rail Road Company is 
remedial only, and contains no power to change an ahsolute grant to a 
conditional one. Ib. 

6. Nor is the requirement of erecting and maintaining fences a condition 
upon which the rights granted by their charter were made to depend. 

Ib. 

i. A corporation creditor who first moves in conformity to law, acquires a 

priority of right to recoyer against a stockholder, under the provisionR 
of the R. S. of 1841, chap. 7G, secs. 18, 19, and 20, with which no other 
creditor subsequently moving, can ri,ghtly interfere. 

Cole v. Butler, 401. 

8. Nor can tho rights of the first he affected, 11lthough tho second may, by 
pursuing the shorter remedy, first obtain satisfaction of his judgment. 

lb. 

9. Any payment made to such sL1bscqucntly moving creditor by such stock-
holder must be regarded as a payment in his own wrong. Ib. 

10. The stockholder is liable only for the amount of his stock ; and inter-
est is not to be allowed thereon. Ib. 

See HmrrwAY, 2, 3, 4. PoLICY OF lNsURANCE, 1. 

COSTS. 

1. .After interlocutory judgment for partition, no costs can be taxed for the 
petitioner against the respondent. Ham v. Ham, 285. 
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2. Error does not lie for the correction of errors in the tt1xation of costs by 
the clerk, when assigned as errors in fact, the proper remedy being by an 
appc,tl. McArthur v. Starrett, 345. 

See PAUPER, 1. 

COUPONS. 

[n the ahs@ce of proof of custom as to the negotiahility of coupons or 
interest warrants disconnected from the bonds with which they were 
issued, an independent, negotiable character cannot be given them with
out the interposition of the legishiture, unless the intention of the party 
issuing them distinctly so appears upon the face of the coupon itself. 

Myers v. York and Oumb. R. R. Co., 232. 

COURT. 

It is the province of the court to decide the negotiability of instruments, 
unless in new cases where the law merchant is doubtful, where evidence 
of custom may, be submitted to the jury. 

Myers v. York and Cumb. R.R. Co., 232. 

COVENANT. 

1. The covenants in a deed arc qualified and limited by the grant and can-
not enlarge it. Coe v. Persons Unknown, 432. 

2. Where ,1 grantor covenants that he is seized in fee of an undivided por
tion of the premises conveyed, and partition h,1d previously been made by 
order of court among the several owners, of which he was ignorant, he is 
lfable on his covenants, although he conveys no more than his original 
proportion of the whole tract. Morrison v. McArthur, 5G7. 

DAMAGES. 

1. Evidence of the general bad reputation of the plaintiff in an action 
for malicious prosecution, is admissible in mitigation of damages. 

Fitzgibbon v. Brown, 169. 

2. Where the defendant co-operated with co-tenants of the plainiff wrong
fully, in tearing down an old mill and erecting ,1 new one at large ex
pense, the plaintiff can recover but nominal damt1ges . 

Jewett v. Whitney, 242. 

3. Trespass is the proper form of action to recover damages arising from the 
building of a dt1m, whereby the plaintiff's hay was injured. 

Reynolds v. Chandler River Co., 513. 
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4. "rhen damage is caused by tho flow of w:cter from a dam, the owners 
thereof arc liable to the foll amount of the injury, where there is no neg
ligence on the p,trt of the phintiff, notwithstanding: tho injury might 
have been prevented by an exponditllre less than the amount of tho 
damage. lb. 

See AssAULT AND R1.TTERY, 1. HIGHWAY, 1. PooR DEBTOR, 2, 3. 

DEED. 

1. It may well be presumed, notwithstanding the form of words as to the 
attestation, that deeds were in fact delivered on the day they were ac
knowledged, and in such order of time as to make them effectual to carry 
out the intention of the parties to them. 

Loomis v. Pingree, 290. 

2. A deed conveying the grantor's right, title, interest, and etsate; and ex
cepting therefrom certain public lots, and two parcels of a given number 
of acres, each parcel under mortgage to different individuals; should be 
held to convey the interest of the grantors in the lands mortgaged, and 
also whatever right they had in the public lots; the exception being only 
an exception as to all legal incumbrances. lb. 

3. A conveyance of all the right, title and interest which the grantor has 
in and to the land described in his deed, conveys only the right title and 
interest which he actually has at the time of the conveyance. 

Coe v. Persons Unknown, 432. 

4. Such a grant in a deed does not convoy the land itself or any paaticular 
estate in it, but the grantor's right, title and interest in it alone. lb. 

5. The covenants in a deed are qualified and limited by the grant, and can-
not enlarge it. lb. 

6. Upon the question whether a deed unrecorded, should take precedence of 
a deed recorded, the judge having instrncted the jury in the language of 
the statute, that the tenant must have actual notice of Sllch prior convey
ance, he may well decline a request to instruct that the notice must be 
such as men would usually act upon in the ordinary affairs of life. 

Porter v. &1,ey, 519. 

i. Such notice should be so express and satisfactory to the party, that it 
would be a fraud in him sub,equently to purchase, attach, or levy upon 
the land to the prejudice of the first grantee. The Revi~ed Statute, chap. 
91, sec. 26, controls the constructi,m that the possession of tho grantee 
alone, if open, continued and exclusive, would be suflidcnt inference in 
law, ofnoticc. lb. 

8. The evidence, from all the circumstances, must be Sllch as to give the 
jury reasonable satisfaction that the second purchaser had notice of the 
prior deed before he purchased. lb. 

.. 
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9. One claiming by record title will prevail against a prior deed unrecord
ed, unless the grantee has actual knowledge of the prior conveyance. 

Goodwin v. Cloudrnan, 577. 

10. An exception in a deed must be a portion of the thing granted, or 
described as granted, and which would otherwise pass by the deed. 

Brown v. Allen, 590. 

11. Where a tract of land is granted in clear and unmistakable terms, the 
grantor, and those claiming under him, are estopped to say in a court 
oflaw, that the land thus described in the deed was inserted by mistake, 
and pitrol evidence is inadmissible to show that another piece of land was 
intended to be conveyed. lb. 

See EQUITY, 5, 6. CONTRACT, 7. 

DEMAND. 

A demand made by one having a receipt in full from the proper authority, 
in discharge of the liability, is as mueh a personal demand as though 
made by the one who signed the receipt. 

Nash v. Union Mutual Ins. Co., 343. 

DIVORCE. 

See AnuLTERY, 1, 2, 3. 

DOCKET ENTRY. 

The objection that the docket entry is received instead of the copy of a 
judgment, must be specifically made when the evidence is offered, or it 
will be regarded as waived. Fitzgibbon v. Brown, 169. 

DOWER. 

1. The wife shall not be endowed when the husband is seized but for an 
instant, though a continued seizin, however short, entitles her to dower. 

Grant v. Dodge, 489. 

2. If the tenant would defeat the demandant's claim of dower, the burden is 
upon him to prove that the deed and mortgage relied on constituted one 
transaction. lb. 

EASEMENT. 

See LEGISLATURE, 1. 
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E~!UITY. 

1. An executor, who is empowered by the will to sell tho real estate of the 
testator, and distribute the proceeds thereof to legatees, is thereby 
invested with the title to s11ch estate by necessary implication. 

Richardson v. Woodbury, 206. 

2. But the executor of such a will does not thereby derive any title to real 
estate hold by the testator in trust. lb. 

3. A general devise of all tho testator's real estate, will include estate held 
in trust, unless it clearly appears in the will that ~ucl1 was not the testa-
tor's intention. lb. 

4. Lands held in trust, unles,s generally or specifically devised by the tes-
tator, descend to his heirs. lb. 

5. From the limited equity powers of this court, a deed absolute and uncon
ditional in its terms, <'annot be regarded as a murtga;;e, although in 
fact made to secure the payment of a loan. lb. 

G. ·when tho grantor in a deed absolute in its terms makE:s the conveyance to 
secure a debt due from him to tho grantee, a resulting trust arises hy im
plication of law. And if when the debt becomes dwi, or within a rcas
onahle time thereafter, the amount is paid or tendered in payment, the 
grantee may be compelled to reconvey. lb. 

7. Or if before tho debt becom ~ <'.ue the grantee sells the estate for more 
than the sum duo him, the excess may be recovered in assumpsit. lb. 

8. But when the time specified for the payment of the whole debt secured hy 
the conveyance has expired, or a reasonable time, where no specific; time 
is nmnod, the C8tato becomes absolute in the grnntce, discharged of the 
trust. lb. 

9. ·where the prayer in a bill in equity is that reconvey,mcc of an estate be 
ordered and decreed, although there may have been concealment of the 
truth, and fraudulent representations on the part of the respondent in 
obtaining the conveyance; yet while the complainants hold a bond given 
in consideration of the same, they cannot sustain a bill in equity for such 
reconvcyance without discharging or offering to discharge such bond. 

Dockray v. Thurston, 216. 

10. Nor until all parties interested in the e~tatc and bond have been noti-
fied, and become parties to the suit. lb. 

11. A division of an estate accordinp; to the hereditary rights of the heirs, 
cannot be made in the absence of those whose rights arc to be determined 
by such division. lb. 

12. A bill in equity will not be dismissed for want of prospcution, where the 
delay occurs after the appointment of a maRter to take the testimony, 
and before his report, when the party compbining; has m:lde no effort to 
0,, .. ,,.1 a,1 earlier 1,,,hiication of the pt\Jofa. nrarrcn v. Shaw, 429. 
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13. During such time the case is suspenJed in court, and if the master im
properly delays to report, it is no more the fault of the plaintiff than of 
the defendant. lb. 

14. Bills which seek a discovery only, in aid ofan action at law, rrnnot be 
entertained by this court, as its jurisdiction is limited by statute to cases 
in which it can give relief, and to those in whi<;h the power to require a 
discovery is specially given. ·warren v. Baker, 570. 

15. Under the limited jurisdiction of this court in equity, it is well settled 
that relief consequent upon discovery ought not to he given, when lie 
most appropriate proceeding to ascertain the extent of the relief is by the 
verdict of a jury. 1 b. 

ERROR. 

1. An error in law must always appear upon the record ; and a memoran
dum filed with the papers in the case showing how the judgment was 
made up, is no part of the record. McArthur v. Starrett, 245. 

2. An err6r in fact may be shown by proof of some fact not apparent upon 
the record, but affecting its validity, or the regufarity of the proceeding 
itself. lb. 

3. A judgment may be reversed upon writ of error, for an error of either 
kind, but in either case it must be shown that it was such an error as 
existed without the fault, or legal capaeity of the party injuriously 
affected by it to prevent it. lb. 

4. Error does not lie for the correction of errors in the taxation of costs by 
the clerk, when assigned as errors in fact, the proper remedy being by an 
appeal. lb. 

ESTOPPEL. 

A vendee will not be estopped to set up his title subsequently acquired, 
unless by doing so he be obliged to deny or contradict some fact alleged 
in his former conveyance. 

See AmIIssroNs, 1, 2. DEED, 1, 2. 

EVIDENCE. 

1. A question which may be answered in a manner to disclose evidence 
given before the grand jury cannot be proper. State v. Knight, 11. 

2. A witness cannot be called upon to state his testimony given on a former 
occasion in a trial where the same evidence is relevant. lb. 

3. The result of scientific knowledge and experience is proper for the con-
sideration of the jury. lb. 
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4. 'l'ho court will not determine the truth or absurdity of such facts. If 
untrue their fallacy is to be shown by evidence of other experts, who 
have made application of their scientific knowledge 11nd experience. 

lb. 

5. The jury are not bound to disregard the testimony of a witness which 
they fully believe, because it is inconsistent with the evidence of another 
oalled by the same party; and the evidence tending to show the mistake 
of the witness, being properly before the jury, is the subject of legiti-
mate argument. lb. 

G. The case of receipts is an exception to the general rule that oral testi
mony is not admissible to vary or contradict a written instrument. 

Richardson v. Beede, lGl. 

7. They may always be explained by oral testimony, although purporting to 
be in full of all demands. lb. 

8. Notarial protests relied on by the plaintiff and testified to by the notary 
as genuine, corresponding with his notarial record, and descriptive of the 
notes in suit, are sufficient evidence to charge the endorser upon such 
notes; and the production by the defendant of other and like notices 
can have no tendency to invalidate those relied upon or to show tho want 
of legal notice. Cummings v. Herrick, 203. 

9. The statute of 185G, "in relation to witnesses," was not intended to 
affect any existing statute, but to change the rule of the common law, 
which excluded parties of record and others from testifying. 

Dyer v. Huff, 255. 

10. It was only an enlargement of certain acts, and contains no repealing 
section. Neither was it intended to exclude the complainant in a bastardy 
process, "until the defendant shall first offer himself as a witness," on 
tho ground of an implied offence against the criminal law. lb. 

11. Testimony collateral and irrelevant to the issue cannot properly be 
offered to contradict or impeach a witness. Brackett v. Weeks, 291. 

12. The certificate of appraisers of property attached on mesne process, 
upon the back of a writ, and adopted by the officer as D, part of his return, 
together with the latter, are both competent evidence as to the disposition 
of the property sold. Kennedy v. Pike, 423. 

13. P,irol evidence ls admissible to show a waiver of demand and notice at 
the time of the endorsement of a note, and such waiver may be inferred 
from the facts and circumstances o:f the transaction. 

Patter.wn v. Vose, 552. 

See BURDE.'< OF PROOF. ACTION, 11. DEED, 11. W IT;\ESS, 1. PROBABLE 

CAUS}J, 1, 2. 

EXCEPTIONS. 

See ATTACHMENT, 4, 5. 
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EXECUTOR. 

See EQUITY, 1, 2. 

EXPERTS. 

1. It is proper for a surgical expert who examined a wound to give hi~ 
opinion of the character of the instrument that produced it. 

State v. Knight, 11. 

2. A witness possessing scientific skill may properly be inquired of whether 
there be a distinction-chemical, physical or microscopic-between th8 
qualities of human blood and that of any animal. lb. 

3. A diagram approximating to perfect representation, when exhibited by a 
witness qualified to give explanation, may be used to illustrate his mean-

~- Th 
See EVIDENCE, 3, 4, 5. 

FLOWING LANDS. 

See D,rnAGES, 4. 

FOREIG~ LAWS 

1. In the trial of actions here, the common law of New York may prop
erly be presumed to be similar to that of this state, unless the contrary be 
shown. Tllexan v. Wilson, 186. 

2. Where a policy of insurance upon a vessel provides that the insurers shall 
not be answerable for any loss which may arise in consequence of seizure 
for or on account of illicit or prohibited trade, or trade in articles contra
band of war, but the judgment of a foreign colonial court shall not be 
conclusive of those facts ; such judgment is prima f acie evidence of the 
facts, and must be held conclusive in the absence of proof to impeach it. 

Decrow v. Waldo Mut. Ins, Co., 460. 

FRAUD. 

See EQUITY, 9. FRAUDULENT Co~VEYANCE, 1, 2. 

FRAUDULENT CONVEYANCE. 

I. Parties to a contract made in fraud of creditors may subsequently rescind 
such contract before the rights of creditors or purchasers have intervened 
and where not effected thereby. Matthews v. Buck, 265. 
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2. ·where such contrnct is ,-olunt,irily rescinded, no disahility will atbch by 
reason of any pre;-ious frarnl to any sllbsoquont armngomcnt in regard to 
the same property with other persons, or between themsoh-cs when third 
p:1rties have acquired no rights. lb. 

3. The fraudulent vendor or grantor parts with all his interest in the prop
erty conveyed to his vcndeo or grantee ; the hw affords him no aid, and 
equity no relief in reclaiming it. Andrews v. Marshall, 272. 

4. Property conveyed in fraud of creditors, is not liahlc to he seized and dis
posed of by such creditors, otherwi,() than by authority of law; and an 
officer as their agent or leg,tl representative has no groa1;cr power. lb. 

See TRi-srEE, 1. 

GRACE. 

See hnoRSER, 3. 

GUARDIAN. 

See MrnoR, 1, 2. 

HEIRS. 

Where one by inheritance may be entitled to a portion of an estate, but hml 
been hopelessly insane for twenty years, and the other heirs covenant 
that they are solely entitled to represent said part, and that they will 
warrant and defend the same against all persons claiming under their 
ancestor, the grantees are entitled to hold the whole estate against all 
who do not claim under the insane heir. Loomis v. Pingree, 2fJfJ. 

IIIGHWAY. 

1. Where an existing street or road is dug down to the injury of the owp.er 
of land adjoining, it is not an alteration within the meaning of the stat
ute, which will entitle him to damage. If a surveyor of highways dig 
down a street or road with discretion, and not wantonly, 1110 action can be 
maintained against him therefor, either at common law or by statute, 
when acting under legal authority. Hovey v. Mayo, 322. 

2. Where a new power is given by statute, and the means of executing it pre
scribed therein, the power must be executed accordingly. A corporation 
having power to raise money for the repair of highways, may make com
pensation therefor in the material taken from the same in the process of 
making the improvement. lb. 



INDEX. 617 

3. But whether they can do so to the injury of the owner of the adjoining 
land, where the record by which the power is given shows the sole purpose 
to be for the benefit of the individual making the removal, may well be 
doubted. Hovey v. Mayo, 322. 

4. A corporation having the power to determine what repairs should be made 
in its roads and streets, may, through its officers, acting within the scope 
of their authority, exercise their own judgment, which cannot be set 
aside by a jury in a suit at law. lb. 

5. A street commissioner, or one acting under him, cannot be made liable for 
the purposes of the city council while acting under an order passed within 
the scope of their authority, or for his own purposes in the proper execu-
tion of the order. lb. 

6. It cannot be said that a road has been "opened" when nothing has been 
done to a larger portion of it, and the remainder was a road open and 
used as such before. State v. Cornville, 427. 

7. Neither is it necessary in order to prevent the discontinuance of a high
way by operation of the statute, chap. 25, sec. 42, that it should be in 
such a state of repair as not to be subject to indictment. lb. 

8. But a highway located, and no work done on a large portion thereof, and 
put to no use as a way for more than six years after it should have been 
made passable, cannot be treated as opened. lb. 

9. Judicial notice can be taken only from the return of the selectmen, as to 
the posting of notices for the location of a town way, and if they omit to 
state in their return that such notices were posted " in the vicinity of the 
proposed route," the court cannot determine the road to have been legally 
established. Southard v. Ricker, 575. 

See EASEMENT, I. ORDINARY OARE, I. 

HUSBAND AND WIFE. 

I. A gold watch given by a debtor to his wife before marriage, in 1844, 
and while they were residing in the State of New York, and still in her 
possession, is liable to attachment here for the debts of the husband. 

Tllexan v. Wilson, 186. 

2. But property conveyed to the wife by her father since 1844, and while 
residing in this state, is not thus liable. lb. 

INDENTURE. 

See MINOR, 1, 2. 

40 
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INDICTJ\1E~T 

1. The allegations in an indictment that tho defendant, not being licensed 
to sell intoxicating liquors, nor to keep an inn, did sell intoxicating liquors 
and allowed the same to be drunk within the place where the same were 
sold, which place was at the time under his control, necessarily import 
a violation of the 16th section of ehapter 255 of the statute of 1856. 

State y. Hadlock, 282. 

2. Defects in some of the counts of an indictment will not affect the valid-
ity of the remainder. lb. 

See HIGHWAY, 7. 

IND ORSER. 

1. A suit having been brought against several upon a note of hand, as joint 
endorsers, and the writ, by leave of court, having been amended by strik
ing out the names of all the defendants but one ; in an action against 
another of these, as a several endorser; the amended writ, if admissible, 
taken in connection with the notes and the endorsements thereon, and 
the testimony in this case, will not authorize a jury to find the fact of 
a joint endorsement. Cummings v. Herrick, 203. 

2. Notarial protests relied on by the plaintiff and testified to by the notary 
as genuine, corresponding with his notarial record, and descriptive of the 
notes in suit, are sufficient evidence to charge the endorser upon such 
notes; and the production by the defendant of othe1r and like notices 
can have no tendency to invalidate those relied upon or to show the want 
of legal notice. lb. 

3. A demand of payment, of au endorser of a promissory note, must convey 
information of its dishonor, and should be made before the fourth day 
after the last day of grace. Littlehale v. Maberry, 264. 

See PROMISSORY NoTEs., l. WRIT, 2. NoTfoE, 2. 

INSTRUCTIONS. 

1. Instructions in law applicable to the evidence in the case, should always 
be given, on request, but a, judge is not bound to give them in the lan
guage used by the counse1 making the request, nor to repeat them when 
requested, if once given. State v. Knight, 11. 

2, The judge may properly refuse to give a requested instruction involving 
no question of law. lb. 

3. However correct an abstract legal proposition may be, there can be no 
good reason for giving it, on request, to the jury, if there is no evidence 
in the case to which it could apply. Jellison y, Goodwin, 287. 
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INSURANCE. 

1. Where a policy of insurance upon a vessel provides that the insurers shall 
not be answerable for any loss which may arise in consequence of seizure 
for or on account of illicit or prohibited trade, or trade in articles contra
band of war, but the judgment of a foreign colonial court shall not be 
conclusive of those facts; such judgment is prima facie evidence of the 
facts, and must be held conclusive in the absence of proof to impeach it. 

Decrow v. Waldo Mut. Ins, Co., 4GO. 

2. An attempt to trade in violation of law is withia,the provisions of such 
policy. Jh. 

INTEREST. 

A stockholder is liable only for the amount of his stock; and interest is 
not to be allowed thereon. Cole v. Butler, 401. 

JUDGMENT. 

A judgment rendered in the Supreme Court of Massachusetts upon a writ 
served on the defendant personally in that jurisdiction, and in which he 
appeared and pleaded to the merits, is entitled to the same faith and credit 
as judgments rendered within our own jurisdiction, although at the time 
of the service of the writ, on which there was no attachment, both the 
parties were and still are citizens of this state. Cleaz,es v. Lord, 290. 

See ERROR, 1, 3. W.RrT, 1. 

LEGISLATURE. 

1. An act of the legislature should not be construed as authorizing any 
unnecessary infringement of existing privileges and rights. 

State v. hihabitants of Freeport, 198. 

2. The legislature may authorize the construction of a bridge across navi
gable or tide-waters, though the navigation may thereby be injured ; but 
any excess or irregularity in the exercise of such authority, by which 
navigation becomes obstructed, becomes pro tanto a nuisance. lb. 

LEVY. 

1. An attachment on mesne process of a right and equity of redemption is 
sufficient to sustain a levy upon the estate in fee, if at the time of the 
levy the incumbrance created by the mortgage is relieved. 

Jewett v. Whitney, 242. 
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2. A levy reserving an estate less than it fee of a part of the premises set off, 
is void in relation to the particular tract from which the reservation is 
made. Jewett v. Whitney, 242. 

3. Where an execution was extended upon a lot of land upon which was a 
grist mill and privilege, and the appraisers after describing said premises 
in their return, use the words "exclusive of the grist mill now standing 
on said premises," the levy cannot be upheld; and it matters not whether 
it was the intention of the appraisers to exclude the grist mill as personal 
estate, or to reserve the mill and land under the same for the debtor, as 
an estate in fee defeasible by the destruction of the mill ; in either case 
the levy will be void. lb. 

LIEN. 

1. In order to secure a lien upon logs by one who performed labor in cutting 
them, in pursuance of the statute of 1848, chap. 72, the attachment 
must be made by virtue of a legal precept conferring the :requisite author-
ity upon the officer acting under it. Cunningham v. Buck, 455. 

2. A declaration in common form on an account containing no allegation of 
any claim upon the logs or authority to attach them only as the goods or 
estate of the debtor, judgment and execution corresponding, will not au
thorize a sale of the logs upon such execution to satisfy a lien claim. 

lb. 

3. A lien upon timber cut, being stipulated for to secure the payment of 
notes, no action for money had and received can be maintained while 
the notes remain unpaid in the hands of the payee. 

Taylor v. Pierce, 530. 

4. In order to enforce a lien for services on logs, it is necessary that the prop
erty on which the labor was performed should be specifically inserted in 
the writ, as the property to be attached, and the officer therein ordered 
to attach it, instead of the property of the defendant, a:3 is usual in all 
writs of attachment. Redington v. Frye, 578. 

5. An officer cannot regard the averments in the declaration or endorsement 
of an attorney on the writ, when inconsistent with the express commands 
to him within directed. lb. 

6. Until the statute of 1855, chap. 144, the res could not be legally repre-
sented in court. lb. 

7. It is necessary, in order to preserve the lien on logs attached, that the 
owners should have due notice of the pendency of the suit. lb. 

8. The act of 1848, and the additional act of 1855 have materially changed 
the law of lien on lumber. lb. 
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MALICIOUS PROSECUTION. 

1. Information received from a reliable scource may well be acted upon in 
a prosecution for a criminal offence, and amounts to probable cause when 
made positively and unequivocally. Probable cause does not depend 
entirely upon the actual state of the facts, but upon the honest and rea-
sonable belief of the prosecutor. Fitzgibbon v. Brown, 169. 

2. Evidence of the genei:al bad reputation of the plaintiff in an action 
for malicious prosecution, is admissible in mitigation of damages. lb. 

3. The objection that the docket entry is received instead of the copy of a, 
judgment, must be specifically made when the evidence is offered, or it 
will be regarded as waived. lb. 

MILL. 

Where the defendant co-operated with co-tenants of the plaintiff wrong
fully, in tearing down an old mill and erecting a new one at large ex
pense, the plaintiff can recover but nominal damages. 

Jewett v. Whitney, 242. 

MINOR. 

1. Minors under the age of fourteen years may be bound as apprentices until 
th~t age, without their consent, by their father, if living; and if not by 
their mother or legal guardian; and above that age in the same manner, 
with their consent. Whitmore v. Whitcomb, 458. 

2. The indentures should be made by the father or mother, the minor, if 
above the age of fourteen years, consenting, and not by the latter with 
the consent of the former. lb. 

MORTGAGE. 

1. From the limited equity powers of this court, a deed absolute and uncon
ditional in its terms, cannot be regarded as a mortgage, although in 
fact made to secure the payment of a loan. 

Richardson v. Woodbury, 206. 

2. The record of a mortgage is sufficient, if, over the signature of the clerk 
of the proper town, the writing shows a substantial compliance with the 
statute. Stevens v. Whittier, 376. 

3. A mortgagee of a stock of goods agreed with a creditor of a mortgager, 
that he might attach and sell the goods, upon condition that the mort
gage debt be first paid from the proceeds of the sale. The goods being 
attached, and sold by an officer, it was held that an action of assumpsit 
by the mortgagee against him, to the amount of the debt, could be 
maintained. lb. 
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4. A conveyance by husband and wife of real estate belonging to the wife, 
and a bond to reconvey given to the wife alone, constitute a mortgage; 
and not the less so because the wife gave no personal security for the 
money to be paid, as specified in the condition of the bornl. 

Mills v. Darling, 565. 

See Dnn, 2. 

MOTION. 

See VERDICT. 

NA VIGABLJ~ WATERS. 

1. The legislature may authorize the c-0nstruction of a bridge across navi
g.able or tide-waters, though the navigation may thereby be injured; but 
any excess or irregularity in the exercise of such authority, by which 
navigation becomes obstructed, becomes pro tanto a nufaance. 

State v. Inhabitants of Freeport, 198. 

2. A bridge across a navigable river may not necessarily be an obstruction 
to navigation, and if it can reasonably be so constructed as not to inter
fere with navigation it should be so done. The power conferred must be 
so exercised that no more injury may be done to the rights of others than 
is necessary to accomplish the purpose for which it is granted. lb. 

3. The free enjoyment of a stream of water, navigable in its natural state for 
logs and lumber, is a public right; and the continuance of an obstruction 
for a great length of time will not of itself operate to bar the right to such 
navigation. Brown v. Black, 443. 

4. The occnpati(}n of a navigable river with logs can give no rights against 
the riparian proprietors when such occupation was of no injury to them. 

lb. 

NEW 'rRIAL. 

Where the facts and eircumstances attending the sale of goods are of such 
a character as to leave little doubt that the sale set up was invalid in law, 
and the court have good reason to believe the jury mrn,t have misappre
hended the evidence or disregarded their duty, a new trial will be granted. 

Edwards v. Currier, 474. 

NOTARY. 

A notarial certificate that he "exhibited the note at the plnce of busincPs 
of tho promissors and demanded payment thereof, was answered hy tho 
person in charge, that the promissors had left no fundti there to pay said 
note, and that said note rcmtLining nnpaid, he duly notified the endorsers 
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by written notices, sent them by mail, and that this was done at the 
request of proper authority, the time limited and grace having expired," 
affords reasonable inference that he stated substantially these facts in the 
written notices which he sent. 

Lewiston Falls Bank v. Leonard, 144. 

NOTICE. 

1. Hand-bills and newspaper notices signed by the defendant and published 
by him just before the sale, and exhibited at the time, in which the terms 
of sale are fully stated, cannot be received as evidence in aid or explana-
tion of an imperfect memorandum. 0' Donnell v. Leeman, 158. 

2. Where the jury were instructed that if they should find that, by the de
scription of the note in a notice to the endorsers of its dishonor, that the 
endorsers might reasonably be presumed to know it referred to the note 
in suit; they might find the notice to be sufficient; such instructions were 
held to be correct. Waterman v. Vose. 504. 

See NOTARY, 1. EVIDENCE, 3. DEED, 6, 7, 8. HIGHWAY, 9. 

OFFICER. 

See FRAUDULENT CONVEYANCE, 4. EVIDENCE, 12. ATTACHMENT, 4, 5. 

ORDINARY CARE. 

1. An accident having occurred by contact with a telegraphic wire across a 
highway, the plaintiff must not only prove that the injury was occasioned 
by the fault of the defendant, but that there was no neglect or want of 
ordinary care contributing to the iujury on his part. 

Dickey v. Maine Telegraph Co., 492. 

2. Where from the prevalence of a fatal disease in the vicinity of the place 
where one had contracted to labor for a specified time, the danger was 
such as to render it unsafe and unreasonable for men of ordinary care and 
common prudence to remain there, it is sufficient cause for not fulfilling 
the contract. Lakeman v. Pollard, 463. 

See CollMON CARRIER, 1, 2, 3. 

PARISH. 

1. While a town constitutes but one parish it may administer its municipal 
and parochial affairs under one organization, and while acting in this 
double capacity may appropriate any of its property to objects of a 
parochial or municipal character ; which, after the dissolution of that 
union, by the constitution of a new parish, cannot be changed by one 
alonJ. First Parish in Boothhay v. Wylie, 387. 
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2. Such appropriation, when distinctly made, is equivalent to a grant of the 
property to a specific use. First Parish in Boothbay v. Wylie, 387. 

3. And where no such approprhttion is made of the whole estate, tho residue 
belongs to the town, and the parish can have title to no more than has 
been appropriated to their use. lb. 

PARTffION. 

A division of an estate according to the hereditary rights of the heirs, 
cannot be made in the absence of those whose rights are to be determined 
by such division. Dockray v. Thurston, 216. 

See Cosrs, 2. 

PARTNERSHIP. 

Where one person advances funds, and another furnishes his personal 
services and skill, in carrying on a trade or operation, and is to share 
in the profits : it amounts to a partnership. 

Bearce v. lVashburn, 564. 

PAUPERS. 

I. Full costs cannot be recovered in an action that should originally have 
been brought before a justice of the peace or judge of a :municipal or po
lice court, notwithstanding such action is against a town, for supplies fur
nished a pauper of that town, where the plaintiff claims under a contract 
with the overseers of the poor of the town. 

Rawson v. Inhabitants of New Sharon, 318. 

2. To establish a residence within the meaning of the statute there must be 
personal presence without any present intention to depart; and to break 
up such residence when once established there must be departure with 
intention to abandon. Warren v. Thomaston, 406. 

3. The fact of abandonment depends upon the intention of the pauper when 
he departs; and whether his anticipations of business fail so that he 
returns sooner or later is wholly immaterial. lb. 

4. The word domicile is synonymous with residence and home, and a differ-
ent meaning is unauthorized. lb. 

5. To acquire and maintain a residence or home it is not necessary that a 
person be at all times personally present in such place, or have a partic-
ular house to which he may re,iort as matter of right. lb. 

See SETTLEMENT, 1, 2. 
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PAYMENT. 

I. Where no terms of payment are stated in a contract, the money must 
be paid within a reasonable time, but there is no rule that money paya
ble in a reasonable time, can, at the election of the party paying, be di
vided so as to make it payable at different times, and in different years. 

O'Donnell v. Leeman, 158. 

2. Money paid under a mutual mistake of fact may be recovered back. 
Starbird v. Curtis, 352. 

See PROMISSORY NOTES, I. 

PLEADING. 

I. The general issue admits the tenant to be in possession of all the land 
not specially disclaimed. Perkins v. Raitt, 280. 

2. Where the disclaimer does not extend to the whole of the demandant's 
land, the tenant is guilty of disseizin, and has no right to retain the pos
session of any portion of it, however minute, which is capable of ad-
measurement. lb. 

POLICY OF INSURANCE. 

Where the by-laws of a company stipulate that the risk upon their pol
icy shall be suspended, if the insured shall neglect for a given time, when 
personally called upon, to pay any assessment duly made; the defendant 
company cannot be considered as having waived their right to be exempted 
from liability for the plaintiff's loss, by their subsequent assessment and 
collection to cover it. Nash v. Union Mutual Ins. Co., 343. 

POOR DEBTOR. 

I. Where a creditor has done no act to excuse or waive a full compliance 
with the conditions of a poor debtor's bond within the six months, and 
where no act of God nor of the law has rendered performance impossible; 
the debtor must satisfy the justices that he is entitled to take, and must 
actually take the oath within the six months, in order to prevent a breach 
of this condition in the bond. Newton v. Newbegin, 293. 

2. If the oath is not administered before a breach of the conditions of the 
bond, the plaintiff will be entitled as damages to the whole amount due 
upon his execution, with interest and costs. lb. 

3. Where the jury adopted the true measure of damages when they should 
have been assessed by the court, the verdict will not be set aside on that 
account. lb. 
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PilESU:\IPTIO.N. 

1. Whore tho unlawful killing is proved, and there is nothing to explain, 
qualify or palliate the act, the law presumes it to have been done mali
ciously, and the burden is upon the accused to rebut the presumption. 

State v. Knight, 11. 

2. Where parties have not entered into any express and specific contract, a 
presumption arises that they intended to contract according to the general 
usage, practice and understanding in relation to the suiiject matter. 

Gleason v. Walsh, 39i. 

3. A usage may be general and still confined to a particular city, town 
or village. lb. 

4. 1¥hcn men are hired and no special agreement made a,s to the time they 
are to work, evidence of wlmt usage in that particular employment is, as 
to time, is proper for the consideration of the jury. lb. 

5. Where one performs labor for the benefit of another under his oversight 
and direction, tho one who receives the benefit of the labor should pay 
for it, and a promise to do so may he inferred. 

True v. McGilvery, 485. 

PRINCIPAL AND AGENT. 

An agent authorized to purchase one sixteenth part of a ship at forty dol
lars a ton does not hind his principal by purchasing two sixteenths at 
forty-four dollars a ton, one sixteenth being on his own account, unless 
subsequently ratified. Starbird v. Curtis, 352. 

PROBABLE CAUSE. 

Information received from a reliable source may well be acted upon in a 
prosecution for a criminal offence, and amounts to probable cause when 
made positively and unequivocally. Probable cause does not depend 
entirely upon the actual ~tato of the facts, but upon the honest and rea-
sonable belief of the prosecutor. Fitzgibbon v. Brown, 169. 

PROMISSORY NOTES. 

1. Notwithstanding the actual residence of the endorser of a note at the 
time he endorsed the note in suit, and at the time it became due, was in 
a place other than that to which notice of its dishonor was sent : yet if 
he held himself out to the public as a resident of the latter plac-e, and 
thereby deceived the holder, and led him to change hi1, course, and send 
the notice to that place, he is ostopped to deny the fact. 

Lewiston Falls Bank v. Leonard, 144. 
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2. An extension of the time of payment for a definite period under a valid 
agreement between the plaintiff and the principal upon a promissory note, 
exonerates a surety, provided he gives no consent thereto. 

Dunn v. Spalding, 33{). 

3. An action upon a promissory note endorsed in blank, may be maintained 
in the name of any person who subsequently ratifies the act, although he 
has no interest in the note or knowledge of the commencement of the 
action or of the existence of the note, where there is no evidence of fraud, 
oppression, or any corrupt or improper motive. Golder v. Foss, 3G4. 

4. A partial failure alone of title to land conveyed, constitutes no defence to 
a note given in payment of it. Thompson v. Mansfield, 4\JO. 

5. 'rhe alteration of a note of hand by the maker after it is endorsed, by 
adding the words "with interest," is material, and if made without the 
consent of the endorser he is not liable as such, although the alteration 
be made before delivery. Waterman v. Vose, 504. 

6. In declaring upon a note payable at a particular time and place, whether 
on demand or not, no averment or proof of demand is necessary, to enable 
the holder to maintain an action upon it. Patterson v. Vose, 552. 

7. The statute of 1848, chap. 218, applies only to notes payable at a place 
certain, on demand at or after the expiration of a time specified. lb. 

8. Parol evidence is admissible to show a waiver of demand and notice at 
the time of the endorsement of a note, and such waiver may be inferred 
from the facts and circumstances of the transaction. lb. 

PROTEST. 

Notarial protests relied on by the plaintiff and testified to by the notary 
as genuine, correRponding with his notarial record, and descriptive of the 
notes in suit, are sufficient evidence to charge the endorser upon such 
notes ; and the production by the defendant of other and like notices can 
have no tendency to inrnlidate those relied upon or to show the want of 
legal notice. Cummings v. Herrick, 203. 

QUANTUM MERUIT. 

If the performanC'e of a contract becomes impossible by sickness or sim
ilar disability, the contractor may recover on a quantum meruit for what 
he did perform. Lakeman v. Pollard, 463. 

RAIL ROADS. 

1. At common 1aw an action for damages by a servant for an injury occas
ioned by the carelessnt'ss of a fellow servant in the same service, cannot 
be maintained against thPir common employer unless there be some con
tributing fault on his part. Carle v. Bangor and P. C. and R. R. Co. 
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2. Nor is the common law upon this subject changed in its application to 
railroad corporations in this state by the provisions of the Revised Stat
utes of 1841, chap. 81, sec. 21. 

Carle v. Bangor and Piscataquis Canal and R. R. Co. 

REAL .ESTATE. 

1. The implied contract to pay for labor and materiahi furnished for the 
repair of a mill which a minor was operating, and continued to operate 
after he became of age, is not a contract for real estate within the proviso 
of the statute of 1845, chap. 166. French v: Moulton, 370. 

2. Mortgages of real estate include not only those made in the usual form, in 
which the condition is set forth in the deed, but also those made by a con
veyance appearing on its face to be absolute with a separate instrument of 
defeasance of the same date and executed at the same time. 

Shaw v. Erskine, 371. 

3. A defeasance is a collateral deed, and to be valid must be made between 
the same persons who were parties to the first deed. lb. 

See ACTION, 1. EQUITY, 1, 2, 3, 4. 

RECORD. 

1. The record of a mortgage is sufficient, if, over the signature of the clerk 
of the proper town, the writing shows a substantial compliance with the 
statute. Stevens v. Whittier, 376. 

2. No action will lie on a judgment of a justice of the peace, the record of 
which does not show that the defendant was served with process, without 
proof of such service. Watervillii Iron Manf. Co. v. Goodwin, 431. 

3. Notes filed in a case constitute no part of the record, and although not 
corresponding with those described in the declaration, cannot be regarded 
as error. Buckfield Branch R. R. Co. 11. Benson, 374. 

See ERROR, 1, 2. 

RECEIPT. 

1. The case of receipts is an exception to the general rule that oral testi
mony is not admissible to vary or contradict a written instrument. 

Richardson v. Beedy, 161. 

2. They may always be explained by oral testimony, although purporting to 
be in full of all demands. lb. 

3. An action may be maintained upon an express promise to cancel and de
liver a note on condition that the promisee should find a receipt which he 
claimed to have received in discharge of the same debt, although the note 
was subsequently paid. Gooding v. Morgan, 168. 
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4. A demand made by one having a receipt in full from the proper author
ity, in discharge of the liability, is as much a personal demand as though 
made by the one who signed the receipt. 

Nash v. Union Mutual Ins. Co., 343. 

See ATTACHMENT, 2, 4. 

REPORT OF REFEREES. 

1. By the 21st rule of this court, all objections to a report of referees are 
required to be in writing, and the court, by its own rules, are precluded 
from considering them unless so made. Maberry v. Morse, 176. 

2. Exceptions to the determination of a Judge at Nisi Prius in a case uncon
ditionally submitted to him under the statute of 1852, do not lie. 

Mason v: Currier, 355. 

RIP ARIAN PROPRIETOR. 

The occupation of a navigable river with logs can give no rights against the 
riparian proprietors, when such occupation was of no injury to them. 

Brown v. Black, 443. 

RULES OF COURT. 

1. This court is authorized to r.stablish such rules and regulations as may 
be necessary respecting the modes of trial and the conduct of business 
before it. Maberry v. Morse, 176. 

2. The rules established in pursuance of this authority have all the bind-
ing and obligatory force of a statute. lb. 

3. By the 21st rule of this court, all objections to a report of referees are 
required to be in writing, and the court, by its own rules, are precluded 
from considering them unless so made. lb. 

SERVICE. 

See RECORD, 2. 

SETTLEMENT. 

1. It is competent for the Legislature in annexing a part of one town to 
another to provide that persons having a legal settlement therein, but 
absent or residing elsewhere at the time, shall thereafterwards have their 
settlement in the town to which such part is annexed. 

Wilton v. New Vineyard, 315. 
2. By chapter 503 of the special laws of 1856, persons then having a legal 

settlement in that part of Strong set off to New Vineyard, absent or re
residing elsewhere at the time, acquired their settlement in the latter 
town. lb. 

See PAUPER, 2, 3, 4, 5. 
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SLAI'mim. 

l. In actions on the case for slander, malice in fact implies a desire and an 
intention to injure. But malice in law is not necessarily inconsistent 
with an honest or even a laudable purpose. 

Jellison v. Goodwin, 287. 

2. ::\falice in bw is sufficient to support an action for 1,landcrous words; 
and the speaking of words actionable in themselves and not privileged, is 
sufficient evidence of this kind of malice, which the law implies from 
the uttering of such words. lb. 

3. Actual malice may also be proved to enhance the dama,ges. lb. 

4. Where it is shown that the words were spoken as privileged communi
cations, so that there was no legal malice; it is a full justification. 

lb. 

5. ·whether, upon the evidence, legal malice exists, is a question of law. 
lb. 

STATUTES CITED. 

REVISED STATt:TES. 

CHAP. 25, sec. 42, 
14, sec. 56, -
76, secs. 18, 19, 20, -
91, sec. 26, -
80, sec. 21, 

117,secs. 33,34, 

STATt:TES. 

427 1848, chap. 72, .. 
497,1848, chap. 218, 
356

1

1849, chap. 125, sec. 4, -
519

1

1855, chap. 144, -
249 1856, - - · -
4681 

45.5 
552 
29() 
530 
255 

STOCKHOLDERS. 

1. A corporation creditor who first moves in conformity to law, acquires a 
priority of right to recover against a stockholder, under the provisions 
of the R. S. of 1841, chap. 76, secs. 18, 19, and 20, with which no other 
creditor subsequently moving, can rightly interfere. 

Colt> v. Butler, 401. 

2. Nor can the rights of the first be affected, although the second may, by 
pursuing the shorter remedy, first obtain satisfaction of his judgment. 

lb. 

3. Any payment made to such subsequently moving creditor by such stock-
holder must be regarded as a payment in his own wrone;- lb. 

4. The stockholder is liable only for the amount of his stock ; and interest 
is'not to be allowed thereon. lb. 

SURETY. 

1. Whatever will discharge a surety in equity will be a good defence in law. 
Springer v. Toothaker, 381. 
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2. A creditor who holds the personal contract of his debtor, with a surety, 
and has or receives subsequently property from the principal as security 
for his debt, must appropriate it fairly for the payment of the debt, or 
he will lose his claim against the surety to the amount of the property. 

Springer v. Toothaker, 381. 

3. In a suit against the principal upon a promissory note, where property is 
attached, the plaintiff has no equitable or legal right to surrender or 
abandon it, to the injury of the surety, without his consent. 

lb. 

TAXES. 

1. Where the requirements of the statute are, that the sheriff proceed to sell 
so much of said land as will discharge said taxes and the reasonable ex
penses of sale, a sale of the whole tract to the highest bidder is invalid. 

Loomis v Pingree, 299. 
2. Any one interested in lands sold in solido for the gross amount due for 

taxes, could tender payment for all the other co-tenants as well as for him
self, although entitled to redeem by the Statute of 1849, chap. 125, sec. 
4, upon more favorable conditions. lb. 

3. An offer of payment within the time allowed by law, for the purpose of 
saving a forfeiture, must be regarded for that purpose as equivalent to an 
actual payment made at the time of the offer, and the money need not be 
brought into eourt. lb. 

TENANT IN COMMON. 

The possession of one tenant in common is the possession of another, 
which each has a right to for himself and all others, :igainst strangers hav-
ing no title. Loomis v. Pingree, 299. 

TENDER. 

See TAXES, 2, 3. 

TITLE TO REAL ES'fATE. 

1. Under an article in a warrant for a town meeting " to see if the town 
will relinquish their right to any part of the eight rod allowance on lot No. 
63 to E. S. as a eompens:ition for land had of said E. S. on said lot No. 63 
for a road for a landing, or act thereon as they may think proper; " it 
was voted to relinquish to E. S. two rods of the eight rod allowance join
ing to the north line of No. 63 from the county road to the east end of 
the lot. In the absence of evidence showing the mode in which the town 
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"had the land" of said E. S., the language of the warrant and rntcs 
cannot be treated as sufficient proof of title. 

Vassalboro' v. Som. and Ken. R. R. Co., 337. 

2. The right to a town or county road is but an easement for public use 
in which the town has legally no title or property. lb. 

3. The legislature may authorize a temporary exclusive occupation of the 
land of an individual, incipient to the acquisition of a title to it, or to an 
easement in it for a public use, without violation of art. 1, sec. 21, of the 
constitution of this state. Nichols v. Som. and Ken. R. R. Co., 356. 

2. Bt1t such title must be perfected within a reasonable time after occupa
tion of the land, by payment or tender of the required compensation, or 
the occupation will become unlawful. lb. 

See PARISH, 1, 2, 3. 

TRESPASS. 
1, A co-tenant in possession, may maintain trespass quare clausum against 

a stranger for an injury to the freehold. Jewett v. Whitney, 242. 

2. Trespass is the proper form of action to recover damages arising from the 
building of a dam, whereby the plaintiff's hay was injur,3d, 

Reynolds v. Chandler River Co., 513. 

TRIORS. 

'fhe common law practice in England in relation to triors in a challenge 
to the jury for favor, has been superseded by satisfactory provisions of 
statutes under the different forms of government in Massachusetts. 

State v. Knight, 11. 

TRUST. 

I. When the grantor in a deed absolute in its terms makes the conveyance to 
secure a debt due from him to the grantee, a resulting trust arises by im
plication of law. And if when the debt becomes due, or within areas
onable time thereafter, the amount is paid or tendered in payment, the 
grantee may be compelled to reconvey. Richardson v. Woodbury, 206. 

2. Or if before the debt becomes due the grantee sells the estate for more 
than the sum due him, the excnss may be recovered in asimmpsit. lb. 

3. But when the time specified for the payment of the whole debt secured by 
the c,mveyance has expired, or a reasonable time, where no specific time 
is named, the estate becomes absolut,e in the grantee, dfacharged of the 
trust. lo. 

TRUSTEE. 

A transfer of real and personal property absolute in terms in consideration 
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0f a pre-existing debt and for security of the payment of other notes of 
the grantor upon which the grantee was li1ible as surety, and for other 
debts of the grantor which the grantee promised to pay, may be a valid 
transaction if not designed hy the principal to defraud or delay his credi
tors, or if it was so designed, and the trustee afforded no aid in carrying 
out the intention of the principal. Stevens v. Hinckley, 440. 

VERDJC'l'. 

1. Where the jury adopted the true measure of damages when they should 
have been assessed by the court, the verdict will not be set aside on that 
account. Newton v. Newbegin, 293. 

2. Upon hearing of a motion to set aside a verdict, because a juror who 
tried the cause was related to the prevailing party, the proof should ex
clude the reasonable possibility of knowledge of this fact on the part of all 
parties making the motion, and of their counsel. 

Goodwin v. Cloudman, 577. 

WARRANTY. 

1. It is not essential that the word warrant or any precise form of express
ion be used to create an express warranty, but if the vendor at the time 
of the sale affirms a fact as to the cs~cntial qualities of his goods, as an 
inducement to the sale, in clear and distinct ternrn, and the vendcc pur
chases on the faith of such affirmation, that will constitue an express 
warranty. Randall v. Thornton, 226. 

2. A contract in writing is to be construed by the court, and not by the 
jury. lb. 

3. The certificate of a master carpenter as to the capacities of the ship, is to 
he taken as matter of description, and not of warranty, unless so intended 
hy the parti(~9. Randall v. Thornton, 226. 

WILL. 

1. An executor, who is empowered by the will to sell the real estate of the 
testator, and distribute the proceeds thereof to legatees, is thereby invest
ed with the title to such estate by necessary implication. 

Richardson v. Woodbury, 206. 

2. But the executor of such a will does not thereby derive any title to real 
estate held hy the testator in trust. lb. 

41 
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Wll'NESS. 

1. A party plaintiff, purchaser of good~ alleged to have been made in fraud 
of creditors, being a witnciis, may wdl testify concerning his motiYcs and 
purposes in reference to tho purcha8o of tho goods. 

Er/wards v. Currier, 474. 

1. Testimony collateral and irrelevant to the issue cannot properly be 
offered to contradict or impeach a witness. Brackett v. Weeks, 2\)1. 

WRI'l'S. 

1. Although the service of a writ may not conform to tho requirements of 
the statute, the judgment based thorc,m is to he deemed valid and binding 
upon all parties and privie1i thereto until reversed. 

Cole v. Butler, 401. 

2. The effect of an endorsement upon ,, writ hy the attorney of tho plain
tiff, cannot ho defeated hy other evidence, that such endorsement was not 
intended to create a statute liability. Richards v. McKenney, 177. 

3. The general appearance of an attorney, without seasonable objection, is a 
waiver of any defect or want of service of the writ. 

Buckfield Branch R. R. Co. v. Benson, 374. 

See ENDORSER, 1. 




