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JusTicEs.

The Act of March 16, 1855, providing that the Supreme Judicial Court for hearing
and determining all questions of law, &ec., should consist of four members of the
Court, to be designated by the Governor and Council, was repealed by the Act of
April 9th, 1856. The Act uf 1856 required that law terms should be held by a
majority of the Court, and that opinions should be concurred in by four Justices.
It also provided that, after the occurrence of a vacancy, the Court should consist
of a Chief Justice and six Associate Justices. The law terms in the several Dis-
tricts, for 1856, were held by the following members of the Court:—

‘WESTERY DISTRICT. MiDDLE DISTRICT. EASTERN DISTRICT.
TENNEY, Chief Justice. TENNEY, Chicf Justice. TENNEY, Chief Justicc.
RICE RICE, HATHAWAY,)

HATHAWAY, | Associate APPLETON, | Associate APPLETON, & | Associate
CUTTING, Justices. CUTTING, Justices, MAY, Justices.
GOODENOW, MAY, GOODENOW,

Hon. WooDBURY DAVIS was appointed and commissioned as Associate Justice
of the Court, in October, 1855, and was removed on address of both branches of the
Legislature, in April, 1856.

#y% The cases Moor v. Cary, p. 29; Brown v. Moran, p. 44; Munroc v. Gates,
p. 178: Heywood v. Heywood, p. 2295 Haskell v. Putnam, p. 2445 Jewell v. Gage,
p. 247; Haynes v. Hunnewell, p. 276 ; Mayhew v. Paine, p. 296; Gray v. Kimball,
p- 299; Crooker v. Tellman, p. 329 ; Phillips v. Russell, p. 360 ; Beal v. Cunningham,
p. 362; State v. Phinney, p. 384; Lord v. Chadbowrne, p. 429; I'uller v. Loring,
p. 481; Noble v. Steele, p. 518, were prescnted to the Court prior to the repeal of
the Act of March 16, 1855, while the Court for hearing and determining all questions
of law, &ec., consisted of four members. During a portion of this period, to wit,
from the expiration of the term of SnrrLry, C. J., to the appointment of GoopE-
Now, J., but three members of the law Court were in commission.
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CANES

IN THE

SUPREME JUDICIAL COURT,

FOR THE

EASTERN DISTRICT,

COUNTY OF PENOBSCOT.

STATE OF MAINE wersus JOEL WILSON.

A ferry is a liberty to have a boat upon a river for the carriage of men and
horses for a reasonable toll. Its limits are high water mark upon either
shore.

It necessarily requires such privileges as will make it effectual. Passengers
may be received and landed at the margin of the water upon the shore, at
all times of tide and in all states of the river.

‘When the space between high and low water is in part or wholly bare, pas-
sengers may pass over the shore without hindrance, and without liability for
damages to the riparian proprietor.

A reservation in a deed sometimes has the force of an exception, and these
terms are frequently used indiscriminately. A saving or exception is always
a part of the thing granted and in being; a reservation is of a thing not in
being, but is newly created out of lands and tenements devised.

‘When land is granted, and a right of way reserved, that right of way becomes,
in a legal sense, a new thing, separated from the right of the grantee in the
land.

A way had been laid out, and used by the public for nearly twenty years,
across the land of A., when he conveyed it to B. After the description in
his deed, he used the following language : — ¢ reserving to the public the use
of the way laid across the same from the county road to the river”:—

w52 VoL, XLIL 2
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Held, that this saving clause applied to ¢ the way” then in existence, and
should be treated as an exception.

Public ways may have a legal existence by dedication, not only to a corporate
body capable of taking by grant, but also to the general publie, and limited
only by the wants of the community. If accepted and used in the manner
intended, the owner and all claiming in his right are precluded from assert-
ing ownership inconsistent with such use.

The right of the public in such case does not rest upon a grant by deed, nor
upon twenty years’ possession, but upon the use of the land with the assent
of the owner, for such length of time that the public accommodation and
private rights might be materially prejudiced by an interruption of the en-
joyment.

To constitute a way by dedication, two things are necessary, the act of dedica-
tion, and the acceptance of it by the public.

But it does not follow, because of the dedication of a public way by the owner
of the soil and the use of it by the public, that the town, or other public cor-
poration, is bound to kecp it in repair. In order to this, it seems that there
should be proof of acquiescence or adoption by the corporation itself.

In this State, if a county, town or plantation, against which a suit is brought,
or an indictment found, has, at any time within six years before the injury
for which damages are sought, made repairs on the road alleged to be de-
fective, it is not competent for such county, town or plantation to deny the
location of such road.

By virtue of the proviso contained in the Colonial ordinance of 1641, persons
had a right to use the shore of the Penobscot river, including the right of
mooring their vessels thereon and of discharging and taking in their cargoes.

The establishment of a ferry on that river in 1798, by the Court of Sessions,
was neither an enlargement nor a restriction of that right.

The use of the shore, as a way for travel, is the exercise of a right which the
owner of the shore cannot abridge or restrict. When the river is covered
with ice his rights and those of the public remain unchanged. Citizens may
still traverse the river at pleasure.

The use of a way by the public, the right to which is fully supplied by law,
raises no presumption of dedication. The owner, by silence, assents to its
use, only as in any other case where he sees citizens exercising privileges
which are clearly their own.

It is a well settled principle that highways may have a legal existence from
immemorial usage.

Long occupation and enjoyment of a way, unexplained, will raise a presump-
tion of a grant, not only of the easement, but of the land itself; and not
only of a grant, but of acts of legislation and matters of record.

But such presumption is predicated on the existence of some right or title
which is the subject of the grant. No one is presumed to have granted to
the public a right, when it is by law in the public to the fullest extent.
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By the change of the common law of this State from what was the common
law of England, in regard to the rights of the proprietor of lands adjoining
flats upon or about tide waters, it must be presumed that some benefit was
designed to such owner. It has never been held that he is precluded from
erecting wharves and piers on his own flats, thus preventing the passage of
vessels over flats covered by such erections, provided he did not thereby
materially interrupt general navigation,

By the erection of such permanent structures as he may thus lawfully place
upon his own premises, he acquires no exclusive right to those portions
remaining open. The public have still, in common with him, the right to
use the open space, provided they do not interfere with his erections.

A public way cannot be laid out across a navigable stream, or extending
further than to high water mark, except by authority from the Legislature.

A landing, though for the purpose of direct transit, is more than a highway.
In the latter case, the owner of the soil, subject to the right of mere passage,
is still absolute master.

The public have no right to use and occupy the soil of an individual adjoining
navigable waters, as a public landing and place of deposit for property in
its transit, against the will of the owner, although such user has been con-
tinucd for more than twenty years.

Such wser affords no foundation for the presumption of a grant, nor evidence
of a dedication. Prescription will give no right to the exclusive occupation
of another’s land, for such purpose, as it may give the traveler the right to
pass over it without the power of halting thereon; and any such use of it
amounting to an invasion of the rights of the proprietor, would be similar
to a trespass upon upland, and the remedy would be the same.

O~ Report from Nist Prius, HatHAWAY, J., presiding.

This was an indictment for a nuisance. The act com-
plained of was the erection of a wharf on the eastern shore
of Penobscot river, between high and low water marks, at a
place known as ¢ Chamberlain’s ferry,” leading from Brewer
to Bangor.

The facts are fully stated in the opinion of the Court.

After the testimony was all in, the presiding Judge sug-
gested, that as there was no conflicting testimony, and as the
issue depended entirely upon the law, the questions in regard
to which were important, the case should be put in form to
be presented to the law Court; and thereupon it was agreed
by the County Attorney, on the part of the government, and
by the respondent Wilson, that a verdict of guilty pro forma,
should be taken, and the case sent up to the law Court on
report.
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If, upon examination of the testimony and the law, the
Court should be of opinion that the respondent ought to be
acquitted, the verdict was to be set aside and a nolle prosequi
entered ; otherwise the verdict of guilty was to stand.

In accordance with that agreement a verdict of guilty was
entercd, and the case continued on report.

J. A. Peters, for the State.

1. The locus in quo in this case is set out as a parcel of shore
upon Penobscot river. The word shore is a technical term,
meaning land between high and low water marks. 4 Hill, (N.
Y.) 375; 6 Cowen, 547.

2. We contend that the locus in quo belonged to the public
by a dedication. That Wilson’s grantor dedicated it by act
en pais and by deed.

The language of the deed under which Wilson claims, con-
tains these words, “reserving to the public the use of the
way laid across the same, from the county road to the river.”
This language is a clear reservation, binding upon Wilson, re-
serving from Wilson what the grantor had given to the public.
See 36 Maine, 60, where the Court discuss the meaning and
effect of these words, to wit, “ the said land is to be common
and unoccupied.”

The doctrine of the dedication of streets has now become
well settled. Larned v. Larned, 11 Mete. 423; Call v.
Sprowl, 35 Maine, 161.

Dedication may be to the general public, instcad of to any
person or body capable of taking by grant. 10 Peters, 662 ;
2 Greenl. Ev. § 662.

No act of dedication need be proved, only the fact. No
particular time and no particular ceremony is required to
prove a dedication and assent. I refer particularly to Call v.
Sprowl, 35 Maine, 170, and the cases there cited by the Court,
also, Dwinel v. Barnard, 28 Maine, 564.

‘What time is necessary depends upon the circumstances of
each case. If the act of dedication be unequivocal it may
take place nstanter. 5 Taunt. 125.

Lapse of time is among the elements to constitute a dedi-
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cation, but not a basis on which it necessarily exists. Com-
monwealth v. Fisk, 21 Pick. 243.

Six years user has been held sufficient to presume a dedi-
cation from user. 11 East, 375.

Twelve years in case, in 2 Johns. 424.

“ A considerable time,” in 3 N. H. 335.

Six or seven years, in 6 Peters, 498, 513. See 2 Greenl.
BEv. before cited.

If six years user is necessary in this case, we show it. If
twelve, or even twenty, we show that. If unequivocal and
positive acts are better evidence of the grantor’s intention,
than mere lapse of time, we have shown them.

3. The respondent puts in the establishment of certain
record roads as a piece of evidence. We avail ourselves of
them for a single purpose, and that is, to show an intention
upon the part of the public to accept the grant. Otherwise
we see no force in that evidence, because the controversy is
now about the “shore.” If roads have been made and un-
made, they never extended over the ¢shore,” inasmuch as a
record road cannot be legally laid out over flats between high
and low water marks, by a town or by County Commissioners.
5 Pick. 492; 1 Greenl. 112.

But an easement can be had between high and low water
mark by dedication. 6 Peters, 431, 498. To same point,
10 Peters, 663; 6 Greenl. 118; 8 Pick. 504.

«Rasements created by reservation or grant may be enlarg-
ed by prescription.” 20 Pick. 291, 302.

It does not appear that a dedicated way can be discontinu-
ed by the county. The way is reserved to the public; the
county is only a part of the public. 2 Pick. 44.

It does not follow, because an owner dedicates, and the
public uses, that the town or county is bound to repair. 2
Greenl. v, § 662, and the numerous cases cited in a note to
same in the last edition.

4. Even if the existence or non-existence of a statute road
could affect this question, and there could be such on the
shore, still, nineteen years have elapsed since the statute
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road was discontinued, during which time there is proof of
dedication and acceptance.

The respondent, and also the government, put in evidence
the existence of the ferry. The fact of a ferry shows also the
necessity of a road or way; a reason for its dedication by
the owner and acceptance by the public. The ferry is a right
upon the water; the way over the shore to the water was
necessary. Ilere lies an objection to the obstruction of the
ice on the shore, because, although the ferryman is obliged to
make and keep open a sled road in the winter, this wharf has
been an obstruction in the way of his so doing. R. S., c. 27,
§ 10, and other sections.

5. But if there was not a road by dedication, the very ab-
gence of the elements to make a dedication would make it a
road by wser. Even if the part of the road to Aigh water
mark was not a road by wuser, the “shore” must be. An ease-
ment on a “shore” can be acquired by user. 19 Pick. 110;
18 Pick. 312; 8 Pick. 504; 6 Greenl. 118.

It was contended at Nisi Prius, that an easement cannot
be acquired upon an easement. Of course, an easement can-
not be acquired in the way, so as to obstruct the passage of
Penobscot river, but it can be acquired servient to it. But
we contend, not for a right over the water, but over the shore
to get to the water.

But flats are not appurtenant to the upland. 25 Maine, 51,
and other cases. '

There is the easement of tow paths, which has been ac-
knowledged for a century or more. The doctrine is also ac-
knowledged in the case of Thornton v. Foss, 26 Maine, 402.

In French v. Camp & al., 18 Maine, 433, the Court say,
“gll have a lawful right to travel on a public river upon the
ice, and a winter way may be acquired by twenty years user.”

In the case at bar there had been a winter way for sixty
years or more, and Wilson obstructed it, and this is the real
grievance now complained of.

6. The legal meaning of the words “to the river,” has
been clearly and judicially settled. It means at least to low
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water mark. The reservation must be as extensive as the
land conveyed. Bangor House v. Brown, 33 Maine, 309 ;
Haich v. Thomas, 3 Sumner, 170. The same point is settled
in similar cases in 6 Peters, 431, 498; 10 Peters, 663.

I refer particularly to the case of Dovaston v. Payne, 2
Smith’s Leading Cases, and all the notes, English and Ameri-
can, as giving a general elucidation of the subject.

Rowe § Bartlett, for defendant.

1. The indictment describes the river as navigable; no
highway for land travel, therefore, can exist across it, or upon
its shore, but by license of the Legislature. Such a highway,
without such license, could exist only by sufferance, and not
by law, being liable to be indicted and abated as a nuisance
at any time. Commonwecalth v. Charlestown, 1 Pick. 185;
Keene v. Stetson, 5 Pick. 492; Arundel v. McCullock, 10
Mass. 70.

2. The case shows that, instead of a common and public
highway across the river, there has been a legally licensed
ferry at this point, for more than fifty years past. The two
cannot co-exist at the same place.

Up to August, 1834, there was a highway to the river.
The traveler stepped from that highway on to the ice which
covered the shore, and touched the line of the highway. This
travel the riparian proprietor had no right to interrupt, for
the public right to the use of the water of a navigable river
is not cut off by the frost, though its mode of use may be
changed by it. That travel never touched the shore, but was
confined to the waters of the river in a congealed state.
French v. Camp, 18 Maine, 433.

3. Besides, by statute the ferryman was bound to level the
ice and keep it clear, so that the public could have a passage
at the ferry. R. S, c. 27, § 10.

The winter road then existed there as a-part of, or adjunct
to the ferry, and not by adverse user on the part of the
public.

4. The admission that the fee is in respondent, is an ad-
mission that there was no reservation, at that point, for a
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town landing. Is any other public landing known to our
law?

Whether the existence of a public landing can be estab-
lished by proof of user, is, at least, doubtful.

In Pearsall v. Post, 20 Wend. 111, where the subject was
fully discussed, the Supreme Court of New York decided that
the existence of a public landing cannot be thus proved; that
such user is neither the foundation of the presumption of a
grant, nor evidence of a dedication. And the decision in
that case was affirmed by the court of errors in Post v.
Pearsall, 22 Wend. 425.

5. If it can be thus established, the proof in this case is
insufficient.

Besides the use of the locus as a ferry-way, for landing pas-
sengers and goods, the proof of user is confined to the laying
an occasional raft of lumber there when the tide was out.
Rafts rightfully floated there at high tide, it being naviga-
ble water, and when the lumber was taken out, it was piled
not on the shore, which alone is in question here, but on the
bank, which was, till August, 1834, a highway.

In Greene v. Chelsea, 24 Pick. 80, where the question was
like this, the Court say, “the doctrine of dedication, if it be
adopted in this State, does not extend to land like the de-
maunded premises; and if it did, would not bar this action.
Dedication must originate in the voluntary donation of the
owner of the land, and be completed by the acceptance of
the public. And to support a dedication, there must be such
a uscr, and so accompanied by corroborating circumstances,
as clearly to demonstrate both. Now here does not appear
to be a user sufficient to show cither. And it is unaided by
any acts on the part of the owner indicative of an intent to
give the use of this land, or on the part of the public to
accept it. The occasional, trifling and irregular use made of
the land or flats, is altogether too imperfect an occupation to
prove a dedication.”

In Bethum v. Turner, 1 Greenl. 111, the same doctrine is
laid down.
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6. It was not a public landing on July 4, 1798, when the
ferry was first established by law, for the record describes it
there as # Burr’s landing,” and there is no evidence to rebut
the inference to be drawn from that description. Ever since,
it has been used as a ferry-way by the owner of the fee or
those claiming under him, and could not by any usage become
a public landing ; for the sole control of a ferry-way is vested
in the ferryman. R. 8., c. 27, § § 15, 17. While at a public
landing all must have equal rights.

In the case of Decring v. Long Wharf, 25 Maine, 64, 65,
66, it was decided that, under the ordinance of 1641, “so
long as flats remain open and free from such erections as stop
and hinder the passage of boats, &c. there is reserved for all,
the right to pass freely to the lands and houses of others
besides the owners of the flats; this includes the right of
mooring their vessels thereon, and of discharging or taking
in their cargoes.” ¢ The owner of the flats has no power to
take away or restrict this right, while the space is unoccu-
pied.” «The owner then is deprived of none of his rights
by this enjoyment by others, has no power to restrain them,
and loses nothing of his legal title to possession by suffering
that which he had not the effectual means to prevent.”

TenyEY, C. J.—In the first count of the indictment, it is
alleged, that at the time of committing the offence charged,
there was and still is an ancient, common and public highway
in the town of Brewer, commencing at a point in the county
road leading from Eddington to Orrington, through the town
of Brewer, near the post office in Brewer, thence running
westerly to Penobscot river, and thence across said river to
the city of Bangor. In the second count is described an
ancient, public and common highway, existing from a time
whereof the memory of man is not to the contrary, near an
old ferry-way commonly called “ Chamberlain’s ferry,” and
leading from the same point in the county road, across land
formerly owned by John Wilkins, down to the Penobscot
river, at low water mark. And in the third count, an ancient,

Vor. XLIL 3
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common and public landing place, on the easterly bank and
shore of the Penobscot river, at the old ferry-way called
“ Chamberlain’s ferry,” which ferry leads from Brewer to
Bangor, is alleged to have existed from a time whereof the
memory of man is not to the contrary. And the defendant
is charged in the indictment with having erected upon said
highway and landing place, between high and low water mark,
upon the shore of said river, which is alleged to be navigable,
a wharf, to the great damage and common nuisance of all the
good citizens of this State, &c.

In the year 1798, a ferry was established by the Court of
Sessions for the county of Hancock, from this landing, then
called Burr's landing, to two points on the Bangor side of
the Penobscot river, one above and the other below the
mouth of the Kenduskeag stream; and one Bridge was ap-
pointed the ferryman for the term of seven years.

In the year 1802, a road was laid out and established by
the Court of Sessions of the same county of Hancock, from
the said county road to this ferry, then called in the records
« Crane’s ferry,” across the land now owned by the defendant,
three rods wide.

In the year 1824, a road was laid out and established, four
rods wide, by the Court of Sessions for the county of Peunob-
* scot, (which county had been formed from the county of
Hancock between the years 1802 and 1824, and embracing
with other towns, those of Brewer and Bangor,) from high
water mark, at this ferry-way on the east side of Penobscot
river to the east line of Brewer, which road was discon-
tinued by the Court of County Commissioners for the county
of Penobscot in 1833, so far as it lay between the ferry and
its intersection with a road laid out and established from
Penobscot bridge in Brewer, and extending in an easterly
direction.

On August 7, 1822, John Wilkins conveyed to the defend-
ant, by deed of that date, four acres of land in Brewer, em-
bracing the site of the wharf and a considerable length of
shore above and below, and the land extending back from all
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of said shore to, or nearly to the county road leading from
Eddington to Orrington. After the description of the prem-
igses in the deed, is the following language: “reserving to
the public the use of the way laid across the same from the
county road to the river.”

It is admitted by the counsel for the State, that the fee of
the land upon which the wharf is erected, is in the defendant;
and by the defendant, that the wharf was erected by him,
and is standing on the shore as is alleged in the indictment.
And it is admitted by both, that the landing had been a ferry-
way from the time when a ferry was first established across
the Penobscot river, in that neighborhood; and that there
never was any other ferry near there, till after Penobscot
bridge was carried away, in 1846. And it is satisfactorily
shown by the evidence, that from the time of its establishment
in 1798, to the year 1846, a ferry has been constantly kept
there without interruption, for the transportation of passen-
gers on foot, and with horses, teams and carriages, and in the
various modes of travel usuwal on public higchways and over
ferries. And since the year 1846, a licensed ferry has been
kept at the same place, and the ferryman has had control of
the landing place since that time. It was also proved, that
when the Penobscot river has been covered with ice, the
general travel across the river has been from and to the same
ferry-way.

The ferry-way has been used for fifty years at least as a
Janding place for lumber and other materials brought to the
shore of the river near that spot, in vessels, boats and rafts,
and such as have been designed to be transported therefrom
in the same manner.

The charge in the indictment is not for the erection of the
wharf, as an interruption of the free passage and navigation of
the Penobscot river, but as an obstruction upon the shore of
the river, as an impediment to the travel across, to and from
the river, upon the highway described in the indictment, in
the town of Brewer, and as having greatly obstructed, choked
up, narrowed and rendered unsafe and inconvenient the land-
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ing place for the citizens of this State, in the use thereof, for
the various purposes for which. it is alleged it has been appro-
priated.

It is contended, on the part of the government, that the
public had acquired an easement in the shore covered by the
wharf erected by the defendant upon the part of the shore
described in the indictment, by a dedication thereof; that the
defendant’s grantor dedicated the same by acts in pais, and
by deed. Under this position assumed by the counsel for the
State, it is proper to see what were the rights of the public,
independent of any act of the defendant or of his grantor.

A ferry is-a liberty to have a boat for passage upon a river,
for the carriage of horses and men for a reasonable toll. I
is usually to cross a large river. Termes de la Ley. It was
provided by the statutes of Massachusetts, in an Act for the
regulation of ferries, passed Feb. 14, 1797, that no person or
persons whatever, % shall keep a ferry within this Common-
wealth so as to demand and receive pay, without a special
license first had and obtained from the Court of General
Sessions of the peace for the county wherein such ferry may
be; and the said Court is hereby empowered to grant such
licenses to such person or persons, as shall be judged suitable
for such service, by the same Court, and to state the fare or
ferriage at each ferry for passengers, horses and other crea-
tures, carriages, wagons, carts and other things, there trans-
ported.”

The purpose of a ferry necessarily requires such privileges
as will make it effectual. Passengers with their horses, car-
riages, &c., which may be transported, may be received and
landed at the margin of the water upon the shore, at all times
of the tide and in all states of the river. When the tide is out,
and the shore or space between low and high water is partially
or wholly bare, passengers may pass over the shore without
exposure to pay damages to a riparian proprietor, and without
hindrance. When the river is full, the ferry extends to high
water mark, and the passenger is entitled to be there landed
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with his team and goods transported. The limits of the ferry,
consequently, are high water mark on each side of the river.

The hichway laid out by the Court of Sessions in the year
1802, by its terms was fo the ferry; and that of 1824 was
JSrom the ferry-way at high water mark.

It was decided in Massachusetts, in the case of Kean v.
Stetson, 5 Pick. 492, that the selectmen of a town have no
authority to lay out a town way, between high water mark
and the channel of a navigable river. And the reason given
for the denial of the power will equally apply to the Court of
Sessions, or Court of County Commissioners. The Court
say, “a public highway cannot be laid out across a navigable
stream, except by license from the Legislature. Why? Be-
cauge it will destroy an existing highway, the river itself, in
which all the citizens have an interest.”

The highway established in 1802, and that in 1824, could
not have extended, by the language used in the records, be-
low high water mark, at the ferry-way; the former being ¢o
the ferry, and the latter commencing at the westerly terminus,
at high water mark. And if the language can admit of a
different construction, the location of the highway below high
water mark would have had no legal validity.

Before the conveyance of Wilkins to the defendant, he was
the owner of the fee in the premises of the deed, not only of
the upland, but of the shore between the lines of high and
low water, not, however, to the hindrance of the passage of
boats and other vessels, in or through the Penobscot river, to
other men’s houses and lands. Colonial Ordinance of 1641;
Green v. Chelsea, 24 Pick. 11; Deering v. Long Wharf, 25
Maine, 51; Storer v. Freeman, 6 Mass. 435; Lapish v. Bank,
8 Greenl. 85.

Do the public possess any right in the shore covered by the
defendant’s wharf, by virtue of the reservation in the deed
from John Wilkins to him ? A reservation has sometimes the
force of a saving or exception. Co. Litt. 143. Exception is
always a part of a thing granted, and of a thing in being;
and a reservation is of a thing not in being, but is newly cre-
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ated out of land and tenements devised; though exception
and reservation have often been used promiscuously. Co.
Litt. 47, (a). And a construction given to a clause, called a
reservation, is, that it is an exception, if it will fall within
that definition, and if such was the design of the parties.
Bowen v. Conner, 6 Cush. 132, Where land is granted and
the right of way is reserved, that right of way becomes in the
sense of the law a new thing, derived from the land; and,
although before the deed, the grantor had the right of way
over the land, wherever he chose to exercise if, yet when he
conveyed the land, the reservation was a thing separated from
the right of the grantee in the land. Gay v. Walker, 36
Maine, 54.

In giving a construction to the reservation in the deed from
Wilkins to the defendant, we are to ascertain, if possible,
from the deed itself, and the situation of the parties, and the
relation they hold to the public, the intention which was en-
tertained by the grantor and the grantee. And we think their
design was, manifestly, to withhold from the operation of the
conveyance of the whole land described, the use then enjoy-
ed by the public of the way, which had been laid out and
established from the county road to the river, as of a thing in
being. 'The reference must have been made to a particular
way, which had becn laid out to the river. One way had
been laid out to the river from the county road, and used by
the public for nearly twenty years, at least, and the case finds,
that there was no other road between the county road and the
river. 'This way was across the land described in the deed,
and it cannot be doubted, that the reservation actually appli-
ed thereto as “the way” then in existence. The fair and
plain design of the parties was, that the grantor should re-
lieve himself from all liability, which he would otherwise have
been under, if the deed had contained covenants of warranty,
on account of the public easement in the highway. Haynes
v. Young, 36 Maine, 557. It was proper that the premises
should be so described, as to exhibit precisely, the title as it
actually existed in the grantor. The part reserved, therefore,
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may be treated as an exception, consistently with the inten-
tion of the parties. And the reservation or exception, in the
deed, did not embrace the shore of Penobscot river, but was
limited in its operation to high water mark.

When the road laid out by the Court of Sessions was dis-
continued, it ceased as a highway established by record, and
the public had no further right therein. Nothing is found in
the case tending to show, that it had ever become a public
road by such user as would create an easement over the ground
covered by it, and the question is not presented, whether a
road existing by immemorial usage can continue after a dis-
continuance by a court competent to lay out and establish
highways. '

Was there dedication by the defendant’s grantor of the
shore on which the wharf was erected, as a higchway ?

For a long time serious doubts were entertained by distin-
guished judges in other States, whether, under the general
statutory provisions for laying out and establishing roads and
highways, such as have existed in this State, a public highway
could be constituted by dedication. But it may now be re-
garded as a question no longer open, but it is the settled doc-
trine, that in this mode, ways may be proved to have a legal
existence. And it is not necessary that the dedication be
made specially, to a corporate body, capable of taking by
grant; it may be to the general public, and limited only by the
wants of the community. If accepted and uscd by the pub-
lic, in the manner intended, it works an estoppel in pais, pre-
cluding the owner, and all claiming in his right, from assert-
ing an ownership inconsistent with such use. The right of
the public does not rest upon a grant by deed, nor upon a
twenty years’ possession; but upon the use of the land, with
the assent of the owner, for such a length of time, that the pub-
lic accommodation and private rights might be materially af-
fected by an interruption of the enjoyment. Pawlett v. Clark,
9 Cranch, 292; New Orleans v. United States, 10 Peters, 662;
Cincinnati v. White, 6 Peters, 431; Jarvis v. Dean, 3 Bing.
447,
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To constitute a way by dedication, two things are essential
to be proved; the act of dedication and the acceptance of it
on the part of the public. Marq. Stafford v. Coyney, T B. &
C. 257; 2 Greenl. Ev. § 662. Whether it has been dedica-
ted or not by the owner of the land, and accepted by the pub-
lic, is a question of intention, and therefore may he proved
or disproved by the acts of the owner, and the circumstances
under which the use has been permitted. DBut it does not
follow, that because there is a dedication of a public way by
the owner of the soil, and the public use it, the town or other
public corporation is bound to keep it in repair. To bind a
corporation to this extent, it seems to be required that there
should be some proof of acquiescence or adoption by the cor-
poration itself. Rex v. Benedict, 4 B. & Ald. 447; Sprague
v. Waite, 17T Pick. 309; 2 Greenl. Ev. § 662; Todd v. Rome,
2 Greenl. 55. But in this State, if the county, town or plant-
ation, against which a suit is brought, or an indictment found,
hag at any time within six years before the injury, for which
damages are sought, made repairs upon the road alleged to
be defective, or as the cause of such injury, it is not compe-
tent for such county, town or plantation to deny the location
of such road. R.S., c. 25,§ 101.

By the proviso in the Colonial ordinance of 1641, that the
owner of the flats should not hinder the passage of boats or
other vessels in or through any sea, creeks or coves, to other
men’s houses or lands, persons had a right so to use the shore
of Penobscot river, including the right of mooring their ves-
sels thereon, and of discharging and taking in their cargoes.
The establishment of the ferry, in 1798, by the Court of Ses-
sions, was neither a restriction nor an enlargement of this right.
It did not profess to give to the ferryman or his passengers
rights which all did not possess before, in the use of the space
denominated the shore of the river. It was providing a con-
venient mode for the public fo pass the river, and authorizing,
as a compensation for the services expected to be rendered, a
toll, which could not legally be received without authority
emanating from the sovereign power of the State.
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And the use of the shore, now covered by the defendant’s
wharf, as a way for travel upon the waters of the river, was
the exercise of a right which the owner of the shore could
not in the least restrict or abridge; and his assent could not
be inferred from the omission to object to that, over which he
had no control, when the river was open and in a condition
to be used in the passage of vessels and boats. The rights
of the riparian proprietor was not changed in the least, when
the surface of the river was covered with ice; all the citizens
had still a right to traverse the river in that state, at pleasure.
Erench v. Camp, 18 Maine, 433.

The ordinary reason for the dedication of a way to the
public, is not perceived to have had the least foundation in
this instance. All the wants of the public in the means of
passing the river, which were ever exercised, were fully suppli-
ed by the law, and its ministers, in the provision of a mode
to pass the water with facility and to communicate with a
road which was early laid out by the appropriate authority;
and which we are to presume was in a proper condition to
be used for the object intended.

The report of the evidence of the case, which is represent-
ed therein to be of the whole which was introduced, contains
nothing indicative of any positive act of dedication of this
shore as a highway, by any proprietor thereof; neither is there
any proof having any tendency to show express consent to
the use as it was by the public. It does not appear, that his
conduct differed in the least from that of any one, who re-
mains silent, when he sees other citizens exereising the privi-
leges which are clearly their own.

It is insisted, in behall of the State, that if the shore in
question did not become a highway by dedication, it was such
by user.

That highways may have a legal existence from immemorial
usage, is certainly a well established principle. Indictments
against towns, for the omission to keep in proper repair high-
ways, &e. arc often sustained, where there is no proof of their
establishment excepting such usage. Long occupation and

Vor. XLII. 4
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enjoyment, unexplained, will raisc a presumption of a grant,
not only of an easement, but of the land itself; and not only
of a grant, but of acts of legislation and matters of record.
And grants may be presumed, not only to individuals and cor-
porations, but to the State. Williams v. Cummington, 18
Pick. 312. But this presumption is predicated upon the ex-
istence of some title or right, which is the subject of the
grant. No one is presumed to have granted an eascment in
the right of passage to the public over his land, when that
right is in the public to the fullest extent.

The use of the shore, at the place referred to in the indict-
ment, as & way for travel by the public, was a privilege secur-
ed by law, as we have seen, and the proprietor thercof could
not interfere to hinder that use. No rights of his were in-
vaded thereby, and consequently he had no power to maintain
an action for damages which he had never sustained.

The view which we took of the evidence, that there was, as
matter of fact, no dedication of this shore to the publie, is
satisfactory, that the public obtained no rights additional to
those which they possessed when they first began their exer-
cise, and that nothing was obtained by them, or lost to the
proprietor, by the usage which has been proved; and that no
way by user has been shown as a matter of law.

By the common law of the State, the proprietor of the
lands adjoining the flats, upon and about tide water where
the sea ebbs and flows, having property to Jow water mark
in the flats, we are to suppose that some benefit to such own-
er was designed in the change of what was the common law
of England. And it has never been held, that such proprie-
tor has been precluded from erceting wharves and piers upon
his own flats, notwithstanding it would prevent the free pas-
sage of vessels and boats, so far as the ground was so cover-
ed, provided he did not cneroach upon the public domain, in
materially interrupting the general navigation. And it has
been held by this Court, that by the erection of permanent
structures, such as wharves and piers, which he may lawfully
make on his own land, he acquires thereby no exclusive right,
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to the portion remaining open, so as to exclude persons from
passing and repassing to and from the land and houses of
others. In common with him, the public have the same rights
to the open space, which they had before, provided they do
not interfere with his permanent erections. Deering v. Long
Wharf, before cited. It has never been understood, that in
giving the qualified ownership in flats to the proprietor of the
adjoining upland, that he was bound to keep the space forever
open, and thereby be prevented from making the improve-
mentg, in a harbor having natural advantages as such, so es-
sential to the wants of a people coming from a country where
commerce and navigation received the fostering protection of
its government, to this land, in which it was early perceived
and felt, that prosperity was to be realized in the same great
pursuit.

Is the defendant liable under this indictment, on account
of having erected the wharf to the great damage and com-
mon nuisance of the citizens of this State, upon the shore as
a public landing place ?

The affirmative of this question, the counsel for the State
does not seem to have seriously maintained in argument, unless
the landing place can be treated in law as a highway by
dedication or by wuser.

If the defendant was protected in the erection of the wharf]
notwithstanding the objections thereto, on the ground that the
site on which it stood was a highway, the erection cannot be
held as a nuisance, when existing upon the same spot as a
landing place.

“A landing, even though for the purpose of direct transit,
is more than a highway. The relative rights, both of owner
and passenger, in a highway, are perfectly understood and
dealt with by the law. Subject to the right of mere passage,
the owner of the soil is still absolute master.” Pearsall v.
Post, 20 Wend. 111; same case, 22 Wend. 425.

By the terms of the indictment in the present case, the de-
fendant is charged with having obstructed the landing place,
which is alleged to have been occupied from time immemorial
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without interruption by all the citizens of this State, not only
to travel thereon, but to enter upon, deposit, lade and unlade
lumber and other materials, land boats, and take water from
the river, &c.  So far as the public had authority to use the
shore under the common law of the State, as declared in the
proviso of the Colonial ordinance of 1641, the defendant had
no power to impose any hindrance; and this use being con-
tinued, would be no foundation for the presumption of a graut.
Subject to this public right, his title to the shore was as ample
as to the upland, and he would not be restrained from making
permanent erections thcreon, notwithstanding the same may
have been used as a landing place, in addition to its use as a
highway.

But if the public had made the shore a place of deposit
for lumber, merchandize, &e., in a manner, and to an ex-
tent unauthorized by the proviso of the Colonial ordinance,
this unauthorized use would not take away any of the rights
of the defendant, as they would have existed, independent of
such usage. If the deposit upon the flats, as a landing place,
was of such a character as to amount to an invasion of the
richt of the proprietor thereto, it would not differ in princi-
ple from a trespass upon his upland; and his remedy might
be the same in onc case as in the other.

The deposits of lumber, merchandize, &c., such as are al-
leged to have becen made in this indictment upon the shore as
a landing place, at the time of the commencemecnt of the
same, did not differ from the deposits of wood upon a land-
ing place, in the town of Wells, as appears in the case of
Littlefield v. Mazwell, 31 Maine, 134, and which constituted a
trespass, unless they were authorized under the Colonial ordi-
nance. In that case, the deposits were held to have been
so made, as to be a profitable use of another’s soil ; and hence
they differed essentially from easements acquired by prescrip-
tion, in the right of passage over another’s land ; and the claim
to make such usc of the land could not be sustained by cus-
tom. In the opinion, the case of Pearsall v. Post, 20 Wend.
111, was relied upon as authority, where the whole matter is
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very elaborately considered, and the doctrine deduced from
the decisions, which are reviewed, is, that the public has not
the right so to use and occupy the soil of an individval ad-
joining navigable waters, as a public landing and place of de-
posit of property in its transit, against the will of the owner,
although such use has been continued for more than twenty
years. The wser cannot be urged as the foundation of a legal
presumption of a grant, and thus justify a claim by prescrip-
tion; nor as evidence of a dedication of the premises to public
use. Prescription will give no right to the exclusive occupa-
_tion of another’s land, as it may give to the traveler the right
to pass over it, without the power of halting thereon. Bethum
v. Turner, 1 Greenl. 111; Cortelyou v. Van Brunde, 2 Johns.
357.

Upon the undisputed testimony, and the admission of facts
in the case, the law does not authorize a verdict of convie-
tion against the defendant, and, according to the agreement,

The verdict is set aside.
- Harsaway, AppreroN, MaY and Goopexow, J. J., concur-
red.

Cyrus Moor wversus SHEPARD CARY.

An agreement to allow secondary evidence in regard to the contents of a
paper alleged to be lost, cannot be construed as an agreement to dispense
with proof of its execution.

There being no proof of the genuineness of the signature to an original paper,
a copy of it, proved to be a correct one, is not legally admissible in evidence.
O~ ExceprioNs from Nist Prius, HATHAWAY, J., presiding.
This was an action of assumpsit on account annexed and
for money had and received. The general issue and the stat-
ute of limitations were pleaded. A part of the testimony
introduced by the plaintiff was the deposition of William R.
Smith, touching the contents of a certain paper alleged to
have been lost. The defendant waived, by agreement, any
objection to the introduction of testimeny in regard to its
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contents, arising from lack of proof of its logs. Smith testi-
fied that he had compared the paper attached to his depo-
sition, marked A, with the original, and that it was a correct
copy, and that he was acquainted with the handwriting of the
defendant, by whom it was alleged to have been signed. He
did not, however, state that the signature was genuine. The
defendant objected to the admission in evidence of the paper
A, but the Court admitted it. To this ruling and others the
defendant excepted.

DBlake, for plaintiff.

Kent, for defendant, contended : —

That the due ezccution of the paper marked A, annexed to
Smith’s deposition, was not proved. The witness says, that
he was acquainted with the handwriting of Cary. But he
does not say that the signature on the paper was in his hand-
writing.

Where secondary evidence is resorted to for proof of an
instrument which is lost, it must, in general, be proved to
have been ecxccuted. Kimball v. Morrell, 4 Greenl. 368; 1
Greenl. Ev. § 558; 16 Johns. 196, and cases cited in Greenl.
Ev. as above.

TENNEY, J.—DBy the agreement entered into by the attor-
neys of the parties at the April term, 1854, of the Court, not
only was it admitted, that George W. Stanley would testify
that he made a thorough search among his papers for the writ-
ten agreement marked A, and did not find it; but it is'ex-
pressed to be the intention of the parties, that William R.
Smith’s deposition should be received without legal objection
founded upon any want of proof of the loss of the original
paper referred to. It was evidently the design, that there
should be no objection to the introduction of the proper sec-
ondary evidence of the contents of the paper, on account
of any further proof of its loss, but other objections to its
introduction were not waived. The deposition of Smith, not
including the copy of the paper marked “A,” was properly
admitted.
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The deposition shows, that Smith compared the copy, which
is marked # A,” with the original, and found it to be correct,
and that he is acquainted with the handwriting of the defend-
ant. But it contains no statement whatever, that the name
of «“Shepard Cary” upon the original is in his opinion genu-
ine. The agreement provides, that the plaintiff may proceed
in the trial, just as if Stanley was a witness and testified to
his unsuccessful thorough search for the agreement among his
papers. This certainly is not a consent to waive the require-
ment of proof of the execution of that paper.

The loss of a paper, purporting to be signed by a party to
a suit, and the allowance of sccondary evidence of its con-
tents, do not dispense with the proof of the execution. If
this could be done, the loss of a paper, the execution of which
is denied, might be of great benefit to the party wishing to
introduce evidence of its contents, by taking away an import-
ant branch of the defence, and possibly the only defence de-
signed to be set up. This cannot be admitted, and the au-
thorities forbid it. There being no other proof of the genu-
ineness of the name of the defendant, which appearcd upon
the original, than that contained in Smith’s deposition, the
copy was improperly allowed in evidence.

The agreement touching the paper purporting to be the
receipt of the defendant in the treasurer’s office, is that the
signature is admitted to be genuine, and that the papers pro-
duced at the former trial from the trcasury and state depart-
ments, shall be admitted as legal proof of the facts which they
set forth. And the case finds, that the certificate of Samuel
Cony, treasurer, was the same referred to, in the agreement
aforesaid, read to the Court. The treasurer’s certificate con-
tains a copy of the receipt, the signature of which is admit-
ted, as a part thereof, and this copy was properly introduced
as evidence. Ezxceptions sustained, verdict set aside,

and new trial granted.

Rice, J., concurred.
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Marx FisHER, in Equity, versus Cuarnus Suaw § als.

A. conveyed to B. certain real estate subject to a mortgage given by himself
to a third person. B. gave back a bond conditioned to rcconvey to A. by
quit-claim deed, a certain portion of the premises, whenever the latter should
clear the remainder from incumbrance. B. afterwards obtained an assign-
ment of the mortgage to himself. — Held, that the bond created no obligation
on the part of B. to cause the mortgage to be discharged, and that it did not
preclude him from subsequently acquiring any additional title to the pre-
mises.

C. agrced verbally with A. to take up this mortgage and to assign it to the
latter, on payment of the amount by him within a specified time. C. ob-
tained an assignment of the mortgage to himsclf, and before the expiration
of the time agreed upon with A., assigned it to B., who still held the prem-
ises by the conveyance from A.:—

IIeld, that the contract was for the sale of an intercst in lands, and not being
in writing, that no action could be maintained thereon : —

ITeld also, that being without consideration, it was not a waiver of the right
to a repayment of the mortgage within the time required by law to prevent
a foreclosure : —

Held also, that as A. did not furnish the consideration paid for the assign-
ment, there was no foundation for a ¢rust in C. by implication of law:—
IIeld also, that the non-fulfilment of said agreement, by C. or his assigns,
furnished no substantial basis for a suit under the head of fraud.

It may be true that a mortgage can be kept open, by the express agreement of
the parties, or by facts and circumstances from which an agreement may be
satisfactorily inferred, when but for such agreement it would be foreclosed ;
but in order to be an effectual waiver of the right to hold it foreclosed, it
must be made by the mortgagee or some one having an interest under him.

If the intcrest in the mortgage has not been acquired at the time of the
agreement, the mortgage is not so opened.

VWhether such an agreement, made prior to the possession of an interest, but
Sollowed by an assignment of the mortgage, would suspend the foreclosure,
quasre.

A waiver subsisting cntirely in contract cannot be available if the contract is
invalid.

If a party trusts to an invalid contract, a court of equity can grant him no
relief against the other party for treating the contract as the law regards it.
To do otherwise, and hold that the refusal of one party to execute a contract
which has no legal validity, is a fraud upon the other party, would be for
the Court to assumc, under one clause of the statute, the very jurisdiction
intentionally denied it under another clause.

This Court has equity jurisdiction, in all suits, to compel the specific perform-

ance of contracts in writing, &c., when the parties have not a plain and
adequate remedy at law.
.

I
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If the contract appears only in the condition of a bond secured by a penalty.
the Court will act upon it as an agreement, and will not suffer the party to
cseape from a specific performance by offering to pay the penalty.

A written contract, by which a party agrees to do a certain act for the benefit
of another, or to pay a certain sum as liquidated damages for the omission,
as the party who is to do one or the other may elect, is not a case to which
the jurisdiction of this Court, as a court of equity, will attach. By the
contract itself, there is a plain and adequate remedy at law., The failure to
perform either alternative cannot, of itself, confer equity powers.

B v Equiry.

This was a bill praying for relief and for an injunetion, to
which a general demurrer was pleaded.

The caunse was heard upon bill and demurrer. All the ma-
terial facts appear in the opinion of the Court.

A. W. Paine, for plaintiff, contended : —

A complete waiver of a written contract may be made by
parol.  Woolam v. Ham, 2 White & Tudor’s Leading Cases,
553, and cases cited. There can be no doubt of this in
equity, even though therc may be in law.

The agreement for an extension is not in itself a contract,
but, like a waiver of notice and demand on a note, is some-
thing extraneous to the note, and may be made by parol, and
no consideration cven is necessary.

The agreement for extension here, as alleged, was at least
binding, and a court of equity will enforce the rights of the
parties accordingly.

The knowledge of fraud binds defendants and they can
claim no rights superior to what their assignor could. 2 Sto-
ry’s Eq. §§ 788, T90; Evans v. Chism, 18 Maine, 220.

When, as here, the extension has been granted, and that
grant is by parol, surely the Court will not hold the party to
a strict legal construction of the terms and mulet him with
loss, if he has either honestly mistaken those terms, or, from
the unwarrantable interference of others, has been prevented
from complying with them. 2 Story's Eq. §§ 771, T75:
Getchell v. Jewett, 4 Greenl. 350; Rogers v. Saunders, 16
Maine, 92.

This is in fact a case of one who in confidence of the parol

Vor. XLIL 5
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promise of another has omitted to perform an act, the non-
performance of which, defendants allege, has led to a for-
feiture of his legal rights. In such case the Court will not
allow the party to suffer by rcason of the want of good faith
on the part of him in whom he trusted. And hLis relief will
be equally strong against him who has participated in depriv-
ing him of his trust and knowingly taken advantage of him,
as against the man who made the promise on which he relied.
2 Story’s Eq. § T81.

J. Crosby, for defendants, among other points, argued : —

The understanding or agreement between liben Wyman
and Foss can avail nothing in any view:—

1. Because it is an attempt to create “a trust concerning
lands by parol,” contrary to R. 8., c. 91, § § 31, 32; Droun
v. Lunt, 3T Maine, 434,

2. It cannot be a trust by implication of law :—

Because the $500, was not paid by the first of January,
1855, nor tendered till long afterwards, viz., May, 1855, Wy-
man was under as much obligation to pay to the Shaws, Foss’
assignees, as to Foss, if there had been no assigninent. Foss
was under no legal or moral obligation not to assign his
intercst by virtue of the Farrar mortgage; nor were the
Shaws under any obligation not to take an assignment. The
allegation of fraud in the matter is simply absurd. 2 Story's
Eq. 771; Lawrence v. Fleicher, 8 Met. 347.

3. Because it is contrary to sound policy and the sound
construction of our statutes upon mortgages and forcclosures,
to permit a foreclosure to be waived by parol. 1 Hilliard on
Mortgages, 400~1; Peasc v. Benson, 28 Maine, 336.

Foreclosure must be according to statute. IR. S, c. 125,
§§5, 6.

It makes confusion of the records, is equivalent to a parol
conveyance, and therefore contrary to the statute of frauds.
Norton v. Webb, 38 Maine, 218; Lyford v. Lloss, 33 Maine,
197,

A foreclosure will not be opencd, by reason of a pard
agreement. 2 Hilliard on Mortgages, 139.
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4. But if plaintiff relies upon ¢ parol agreement” to extend
the time of foreclosure, he must take the whole of it. Time
wag to be extended only “upon payment as aforesaid,” viz.:
8500 by first of January, which was not tendered till May 2d.
Lawrence v. Fletcher, 8 Met. 347.

5. This parol agreement was utterly without consideration
and void. 2 Hilliard on Mortgages, 316.

Specific performances of parol contracts will not be de-
creed, in any case, in this State, cven in case of fraud, ( Wilton
v. Harwood, 23 Maine, 131, Stearns v. Hubbard, 8 Greenl. 320,)
even though a parol contract be confessed in the answer.

A parol discharge, or waiver of a written contract, is no
where allowed except in defence. Tt cannot be the founda-
tion of a bill for specific performance. 2 Story’s Eq. 770,
and note.

TENNEY, J.—Tt is alleged in the bill, that on June 16, 1851,
Eben Wyman conveyed to Tayette, Brackley and Lorenzo
Shaw certain real estate situated in the town of Dexter and
county of Penobscot, and at the same time the defendants
Fayette Shaw and Brackley Shaw, contracted with the grantor
in a bond, to reconvey, by a quit-claim deed, a part of the
premises described in the deed of conveyance, whenever he
should clear the remaining portion of the premises, (which
portion was designed to be sold absolutely to said Fayette,
Brackley and Lorenzo,) from all incambrance; also to quit-
claim to said Wyman the store recently occupied by him, and
the land on which it stands, within two years from the date of
the bond, or to pay him the sum of three hundred dollars. It
is further alleged in the bill, that at the time of the conveyance |
by said Wyman, and the making of the bond to him, certain
attachments were existing upon the premises, made in suits
against said Wyman, then pending in Court, in the county of
Pénobscot. ,

The plaintiff alleges in his bill, that at the time of the
execution of the bond, a mortgage upon the portion of the
premises, (which by the contract in the bond was to be recon-
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veyed, upon the condition mentioned,) given by said Wyman to
Isaac and Samuel Farrar, on March 18, 1845, was outstand-
ing; and that the mortgagees had taken legal steps to fore-
close the same; and that the time of redemption had almost
cxpired; that Wyman had agreed with and procured one Si-
mon Foss to advance the money thereon to the mortgagees,
with the understanding and agreement, that the said Foss
should take an assignment to himsclf, of said mortgage, but
for the use of said Wyman, whenever be should repay, with
interest, the sums so to be advanced to the mortgagees; it
being also at the same time agreed, that said Wyman should
pay said Foss the sum of $500 thereof, the first part of Jan-
uary, and the balance, of about $800, the first part of May then
next; that, in said arrangement and agreement with Foss, it
was agreed, that upon the payment as aforesaid, by said
Wyman to said Foss, the time for the payment and the re-
demption of said mortgage was enlarged, so that it should
extend to the first part of May aforesaid; that this agreement
and arrangement, between said Wyman and Foss, was fully
known to the defendants; that on January 2d, they purchased
and procured said Foss to assign said morteage to them, or
for their benefit, by deed of that date, for the consideration
of the sum of $70, in addition to the amount due thercon;
and that they fraudulently and wrongfully procured said
assignment and conveyance from said Foss to them, in order
to deprive said Wyman of all his interest and right of re-
deeming the same.

And it is further alleged in the bill, that, on the second day
of May aforesaid, being within the time agreed upon betwecn
Foss and Wyman for the payment of the amount due upon
said mortgage, the said Wyman tendered, and was ready to
pay to the defendants the whole of said amount, and there-
upon requested them to receive the same and to discharge
said mortgage, which they refused to do; that the said Wy-
man has repeatedly since that time, requested the defendants
to release the premises, according to the contract in said bond,
which they have wholly refused to do.
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And it is further alleged in the bill, that the defendants
have ever refused, and still do refuse to elect not to pay the
sum of $300, provided in and by said bond to be paid for the
store and lot, to said Wyman or his assigns; and they have
been repeatedly and often requested to make such convey-
ance, but they have refused and neglected to do so; that all
said attachments have long since been released and discharged,
and that no other incumbrances exist upon the premises so
sold to the said Fayette, Brackley and Lorenzo, other than
the premises to be reconveyed by them on the performance
by said Wyman of the condition mentioned, whereby the de-
fendants are or should be relcased from the obligations men-
tioned in said bond; and that before the bringing of this bill,
the plaintiff tendered and offered to pay the defendants the
full amount due therefor and on account of the said mortgage,
and thereupon demanded a deed of the premiscs described in
the bond, to be reconveyed to said Wyman on the perform-
ance of said condition, and the defendants thereupon refused
to make such conveyance.

It is alleged in the bill, that the said Fayette, Brackley and
Lorenzo, on March 29, 1853, conveyed all their interest in
the premises to the defendant Charles Shaw, and on March
30, 1853, said Charles conveyed one half thereof to the de-
fendants, said Brackley and Fayette and William Shaw; and
that said Wyman, on Feb. 10, 1854, by his writing on the
back of said bond, signed and sealed by him, assigned the
same to Nathan Wyman, who, on the same day, under his
hand and seal, assigned the same to Elizabeth B. Wyman,
and that the said Elizabeth, in like manner, on June 5, 1854,
sold and transferred the same to the plaintiff.

The relief prayed for in the bill is, that the defendants be
decreed to convey to the plaintiff the premises described in
said bond, by a good and sufficient deed to convey the same,
free from all said mortgages, and from all incumbrances by
them or either of them crcated upon the same.

To the bill a general demurrer is filed.

At the time of the exccution of the bond, the mortgage to
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Isaac and Samuel Farrar was in existence, and to that the
obligors were then strangers. Consequently, they were under
no obligation by their contract, which was to give a quit-claim
deed, on the performance of the condition by Wyman, to
cause the mortgage to be discharged; and such quit-claim
deed, given at any time beforc they became the assignees of
the mortgage, would leave the same unextinguished. They
did not preclude themselves in the bond from the exercise of
the right of acquiring subsequently any other title in the
premises, beside that obtained from Wyman. Such other
title would not enure to a grantee of the same premises in a
quit-claim deed delivered before the grantor acquired such
other title. Pike v. Galvin, 29 Maine, 183.

The assignment of the mortgage to the defendants did not
operate to the prejudice of the plaintiff or of Wyman. To
acquire a perfect title to the premises, the mortgager, or the
one claiming under him, was under the necessity of cxtin-
guishing the mortgage, whether it remained in the hands of
the mortgagees, or was assigned to others.

If Foss had entered into a valid contract with Wyman, by
which he was bound to discharge the mortgage, or release
his right in the premises, to be afterwards acquired, upon the
tender of payment of the amount due thereon, the assignees
of Foss, with & full knowledge of the agrecement between
Wyman and Foss, at the time of the assignment to the de-
fendants, would be under the like obligation. On the other
hand, if Foss was not bound by such an arrangement and
agreement, as is alleged in the bill, his assignces can be
under no greater or further obligation.

The agreement between Wyman and Foss, relied upon in
the bill by the plaintiff, touching the advancement of the
money duc upon the mortgage, and the waiver of the right to
its repayment within the time required by law to prevent a
foreclosure, are understood to have been verbal, and not in
writing. By the allegations in the Dbill, this verbal agreement
was made previous to the assignment of the mortgage to
Foss; and the bill alleges no consideration for the agreement,
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which was at most a contract for the sale of an interest in
lands, and no action could have been maintained thereon.
R.8.,c 136, § 1.

Again, the suit is sought to be maintained on the ground of
a trust in Foss, which, on the assignment of the mortgage to
them, with their knowledge thereof, they were bound to exe-
cute. The money was paid by Foss, in consideration of the
assignment to him; it was his money, in which Wyman had
no interest, and was under no obligation to refund it; and it
cannot be treated as a loan to him. Conscquently there was
no trust, which arose or resulted by implication of law, as
there might have been if the consideration paid for the assign-
ment had been farnished by Wyman. The supposed trust,
therefore, had no foundation, excepting in a verbal agreement;
and was not created in the mode required by the statute, in
order to have a binding effect. R. 8., ¢. 91, § 31.

It is insisted, that the mortgage was open to redemption,
till subsequent to the time when a tender of the whole amount
due thereon was legally made, and a discharge of the same
wrongfully refused by the defendants.

It may be true that a mortgage can be kept open by the
express agrcement of the parties, or by facts and circum-
stances, from which an agreement may be satisfactorily infer-
red, when it would be foreclosed, were it not for such agree-
ment, express or inferable. But an effectual waiver of a
right to hold the mortgage foreclosed, must be by the mort-
gagee, or some one having an interest under him. If the in-
terest in the mortgage has not been acquired at the time of
the supposed waiver, by the person, who, it is contended,
has made it, the mortgage itsclf is not so opened that the time
of redemption is extended beyond the legal period when it
would be foreclosed. A valid contract, made by one who
had agrecd with the mortgager to take an assignment of the
mortgage, to extend the time of redemption, followed by such
assignment, might suspend the foreclosure accordingly; of this,
however, we give no opinion. But if such contract is one,
which caunot be enforced on account of a defect therein, which
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renders it utterly invalid, it can have no such effect; the
waiver, consisting entirely in contract, cannot be available if
the contract fails. According to the allegations in the bill,
the waiver relied upon, was before Foss became the assignee
of the mortgage to Isaac and Samuel Farrar.

The plaintiff having no equitics, which entitle him to re-
deem from the mortgage on the ground of trust, after the sup-
posed foreclosure, he can have no more substantial basis for
the suit under the head of fraud. There is no such allega-
tion of fraud in the defendants, or in Foss, under whom they
claim, as will entitle him to relief. At any time within three
years after the mortgagees took measures to foreclose the
mortgage, the same was open to redemption by Wyman, or
whoever held his interest. Nothing is alleged to have been
done by the defendants, or Foss, which could in the least
abridge the mortgager’s legal or equitable rights. If he trust-
ed to a contract, which had no validity, to postpone the time
of payment of the sum due upon the mortgage, he cannot have
relief from the Court, on account of the other party’s having
treated the agreement as the law regards it. As was said in
another case, «if it were a fraud upon one party for another
to refuse to execute a conveyance, the effect would be to
assume under that clause of the statute, the very jurisdiction,
intentionally denied under another and a more appropriate
clause.”  Wilton v. Harwood, 23 Maine, 131.

It is insisted, that the obligors in the bond having entirely
failed to pay the sum of $300 for the store and the lot on
which it stands, or to give a quit-claim deced thereof, the
plaintiff is entitled to a decree for a specific performance of
this part of the contract.

This Court have cquity jurisdiction in all suite to compel
the specific performance of contracts in writing, &c., when
the parties have not a plain and adequate remedy at law.
R. 8., ¢. 96, § 10. If the contract appears only in the con-
dition of a bond, secured by a penalty, the Court will act
upon it as an agreement, and will not suffer the party to
escape from a specific performance by offering to pay the
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penalty. 2 Story’s Eq., § 751. DBut in a written contract,
by which a party agrees to do a certain act for the benefit of
another, or to pay a certain sum as liquidated damages for
the omission, as the party who is to do one or the other may
elect, this is not a case to which the jurisdiction of this Court,
as a court of equity, will attach. It is not an absolute en-
gagement to do the act, instead of paying the equivalent
agreed upon. The essential element in equity jurisdiction
is wanting; for by the contract itself there is an adequate
remedy at law. And the failure to perform, in either alterna-
tive, cannot of itself confer equity power.

This part of the bond was evidently a contract, by which
the obligors could at their own option discharge their obliga-
tion by giving the deed, or pay the stipulated value of the
land in money. The remedy at law is plain and adequate.

Many other objections to the maintenance of the bill are
urged. Some are founded in a supposed want of right in the
plaintiff, and others from the obligations of the defendants
under the conveyance by Wyman and the bond to him, and
subsequent transactions, alleged in the bill. We have deemed
it unnecessary to give consideration to these supposed obsta-
cles, inasmuch as the plaintiff has not presented a case upon
the merits, which would entitle him to the relief sought, if
the other objections could be overcome.

Demurrer sustained. —
Bill dismissed with costs.

Haraaway, AppLETON, GloopENow and May, J. J., con-
curred.

VoL, xLIL 6
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A plaintiff having received of C., one of two partners, a sum, (less than half
the amount due,) “in full discharge” of their firm note, then in suit, “mnot
meaning to discharge B.,” (the other defendant and partner,) ¢ from the bal-
ance due on said note, and the suit to be entered neither party,” — FHeld, that
the plaintiff might discontinue as to C. without costs, and have his judg-
ment against B.; but for no more than Aalf the amount due on the note at
the date of C.'s discharge, deducting any subsequent payments.

Under the statute of 1851, c. 213, no action can be maintained in any court
in Maine, upon any demand or claim which has been seftled by the payment
of any sum of money, or other valuable consideration, however small.,

Ox Reporr from Nisi Prius, HaTHAWAY, J., presiding.

AssuMpsIT, on a note for §19,09, given Febh. 23, 1849, on
demand and interest, and signed A. G. Brown & Co.

When the action came on for trial, at the October term,
1854, Brown was defaulted, and the plaintiff’s attorney offer-
ed to entcr neither party as to Babcock, the other defendant,
or to discontinue as to Lim without costs.

This offer was declined, the defendant pleaded he never
promised with Brown, and issue was joined.

Evidence of the partnership and of the execution of the
note, having been introduced, the note was read to the jury.

The defendant Babcock offered, in defence, a receipt in the
words following : — “Qrono, April 19, 1853.

“Received of A. W. Babcock ten dollars, in fall discharge
for a note signed A. G. Brown & Co., for $19,69, or there-
abouts, given me for balance of labor in 1848 or 1849, not
meaning to discharge A. (. Brown from the balance due on
said note, said note having been sued, and the suit to be en-
tered neither party. “Thomas J. Weymouth.”

The defendant’s counsel had caused, at the October Term,
1853, a general entry to be made under this action, of “neith-
er party,” which was subsequently stricken off on plaintiff’s
motion. Defendant claimed his costs.

The cause was then withdrawn from the jury, and, upon this
cvidence, submitted to the decision of the full Court.
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W. C. Crosby, for defendants.

1. In April, 1853, the parties intended to put an end to this
suit, and in a mode that neither party should be liable for
costs. The entry was made by defendant, to carry out his
contract.

It was beneficial to plaintiffi. He has waived the benefit
of that entry and should not now complain if the suit is
brought to a close in a manner less beneficial to him. The
defendant has been wrongfully kept in Court by the bad faith
of plaintiff.

2. The contract is not carried out, if plaintiff is allowed
to recover any thing, in this suit, against either defendant.
No recovery can be had in a suit in which “neither party” is
entered. The defendants were partners, having a common in-
terest, and it may properly be inferred, that a portion of the
$10 was paid in consideration that the suiz should be dropped.

N. Wilson, for plaintiff, argued, that there was only one
point in the case, and that was, as to the construction to be
given to the paper offered in defence. It was not a release,
not being under seal, and could not discharge the other de-
fendant. Walker v. McCullock, 4 Maine, 421; Bailcy v. Day,
26 Maine, 88; Ruggles v. Patten, 8 Mass. 480 ; Shaw v. Prat,
22 Pick. 305; Smith v. Bartholomew, 1 Mect., 276; Lunt v.
Stevens, 24 Maine, 534, and same, 566.

Goopexow, J.—The defendant Brown has been defaulted,
and thereby admits his liability to have judgment rendered
againgt him. The receipt given by the plaintiff to Babecock,
dated April 19, 1853, was intended as a discharge of Bab-
cock from his moiety of the note in sunit, and not intended as
a discharge of Brown. Brown was not a party to it.

Whatever may have been the law as to the effect of pay-
ment of part of the demand in lieu of the whole, and as a
discharge of the whole, before the statute of June 3, 1851, c.
213, it is now the law that no action can be maintained in
any court of this State, on a demand or claim which has been
settled, canceled or discharged by a receipt of any sum of
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money less than the amount legally due thereon, or for any
good and valuable consideration, however small.

As to Babcock, whether the full amount of his moiety of
the note was paid by him, or less than that, the receipt dis-
charges him. And, by the terms of the receipt, we are of
opinion that he is not entitled to costs.

The plaintiff is entitled to judgment against Brown for one
moiety of the amount due on the note, April 19, 1853, before
the payment made by Babcock, and interest on the same, de-
ducting any payments since made by Brown. Shaw v. Pratt,
22 Pick. 305; Pond § al. v. Williams, 1 Gray, 630.

Plaintiff has leave to discontinue as to Babcock without
costs. Judgment against Brown for damages, as above stat-
ed, and for costs.

TENNEY, C. J., and RicE and APPLETON, J. J., concurred.

JouN H. BrowN wversus Patrick Morax.
SAME wversus SAME.

‘When jurors have had opportunity to examine for themselves in regard to
matters testified to by witnesses produced before them, their verdict will not
be disturbed by the Court, on a motion for a new trial, because it differs in
some respects from the testimony given in the case.

When evidence legally inadmissible is introduced without objection, it must
be understood to be in the case by consent. Each party may then insist on
its being considered by the jury in making up their verdict; and instructions
by the Court to that effect afford no legal ground of exception.

‘When a party has recovered, in an action of assumpsit without objection,
his damages for the tortious doings of another, he cannot, in trespass, recover
damages for the same cause on the ground that the previous proceeding was
illegal.

A refusal of the Court in such action of trespass, to instruct the jury that it
was not competent for the plaintiff to have recovered in the action of as-
sumpsit for the articles declared for in the present suit, was not erroncous,
although it might have been a proper instruction in the action of assumpsit.

The whole question in regard to the articles alleged to have been tortiously
taken, having been presented, without objection, to the jury in the action of
assumpsit, and passed upon by them, it became res adjudicata so far as a
verdict could make it so.
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Ox Excepmions and MorioN For NEw Triar, from Nisi
Prius, Haraaway, J., presiding.

These actions were tried at the October term, 1854.

The first was assumpsit for labor and materials in building
three small houses for defendant. Plea, the general issue.

The plaintiff nearly completed one of the houses and had
the others in progress, under a special contract, when a diffi-
culty occurred, and he quit the job. Defendant then took
possession of the houses and finished them.

Under instructions from the Court the jury returned a
verdict for the plaintiff.

The plaintiff filed exceptions to the instructions, and also
a motion for a new trial, on the ground that the verdict was
against evidence.

The former were not relied upon at the argument, and the
evidence exhibited in support of the latter is indicated in the
opinion.

The second action was trespass for taking some of the
plaintiff’s materials provided for finishing the houses. It
was commenced on the same day as the other, and was tried
at the same term, on a day subsequent to the frial of the
action of assumpsit.

The plea was the general issue, and a former recovery.

It appeared in evidence that after nearly finishing one
house the plaintiff left for two or three days to attend to
another job. On hig return he found that some of the mate-
rials which he had furnished (those sued for,) and left in the
houses, had been removed by defendant. On this account
difficulty arose. The plaintiff claimed that they should all
be returned. The defendant expressed a willingness to re-
turn such part of them as he thought sufficient for the contin-
uance of the work.

On the trial of this action the defendant gave in evidence,
without objection, the writ, bills of particulars, and the whole
record of proceedings in the action of assumpsit. And there
was much other evidence.

The Judge instructed the jury, that although defendant
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was a trespasser by intermeddling with plaintiff’s materials,
yet it was competent for plaintiff to bring an action of as-
sumpsit for his labor, and materials furnished for defendant’s
houses, and to recover his pay therefor, but that he was not
entitled to be paid twice for the same materials; that he
could not recover in this action for any of the articles and
materials furnished for building the houses which were sued
for, and pay for them recovered in said action of assumpsit,
between the same parties; that they would have with them
the writ, vouchers and bills of particulars introduced by the
plaintiff in said action of assumpsit, and the whole record of
proceedings therein ; and if the articles sued for in this action
were embraced in said action of assumpsit, the verdict in that
case, so long as it should stand, must be considered conclu-
sive as to the rights of the parties concerning all matters
embraced in the action, and rightfully submitted to the jury
therein.

The counsel for plaintiff requested the Judge to instruct
the jury, « that it was not competent for the plaintiff to have
recovered for these articles in the other suit, unless the de-
fendant actually sold the articles taken,” and the Judge re-
fused so to instruct them.

The verdict was for defendant, and the plaintiff excepted
to the rulings and to the refusal to instruct as requested.

Knowles § Briggs, for plaintiff.

1. The verdict in the action of assumpsit was at most a
matter in abatement only, and as it was not pleaded, was
waived. Gould’s Plead., ¢. 5, § 153. The instructions in
regard to it were erroneous. 2 Greenl. Ev. § 26; Common-
wealth v. Churchill, 5 Mass. 174.

2. The instruction requested should have been given.
Webster v. Drinkwater, 5 Greenl. 323.

3. The tort cannot be waived and assumpsit brought, where
property has been stolen, nor could it in this case. Foster v.
Tucker, 3 Greenl. 458. After the property has been sold by
the tort-feasor, assumpsit will lie, but the proof shows no such
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fact in this case. Hathaway v. Burr, 21 Maine, 567; Miller
v. Miller, T Pick. 136.

4. The articles sued for in this action, could not, therefore,
have been lawfully recovered for in the action of assumpsit,
and if a recovery had been attempted, (which we deny,) and
their value included in the verdict, the amount could he re-
covered back.

Waterhouse, for defendant.

TexzeY, J.—1In the action of assumpsit, which was to
recover payment for work and labor done, and materials fur-
nished for building certain houses, and for that part of the
materials furnished for that purpose which had been removed
by the defendant, the verdict was for the plaintiff, and excep-
tions were taken to the instructions of the Judge, and a mo-
tion filed, that the verdict be set aside. Those exceptions are
not relied upon. No copy of the motion has been presented
to the Court; but it is understood from the argument, that
the ground of the motion is, that the verdict should have been
for the defendant, because the payments made by him exceed-
ed the amount of the value of the labor and materials fur-
nished by the plaintiff; but, if not so, because the verdict for
the plaintiff was unreasonably large.

At the trial, evidence was introduced in the opinions of
witnesses, touching the work done by the plaintiff, and that
left undone, according to the contract made between him and
the defendant, and the value of each part; and also in rela-
tion to work done and materials furnished, in alterations agreed
upon, and extra work performed, and the value thereof. The
jury inspected the buildings for the purpose of more fully un-
derstanding the facts in controversy. Their general knowl-
edge of such matters, and that obtained from inspection, may
have essentially controlled and corrected certain opinions, ex-
pressed by witnesses, and enabled them to form an opinion
differing in some respects from those given in evidence. When
all the facts and circumstances, presented by the report, are
considered, we are not satisfied that the jury were influenced
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by such causes as are held authority to the Court to disturb
verdicts, and it is not shown, that they failed to understand
the evidence adduced.

The two actions were commenced on the same day, and
that of trespass was for causes embraced in the one of as-
sumpsit, which was first tried. Exceptions were taken by the
plaintiff in the action of trespass, the verdict having been for
the defendant, upon a plea of the general issue, and a former
recovery, and upon evidence introduced by both parties.

The plaintiff had the benefit, which he sought, on account
of the materials alleged to have been removed by the defend-
ant, in the action of assumpsit; proof having been offered .
and introduced therein without objection of any kind. It
does not appear, that any obstacle to a recovery was present-
ed in any ruling or instruction of the Judge; and if the evi-
dence satisfied the jury, that the defendant bad the benefit of
the materials, it was included in the damages found; if other-
wise, the matter was passed upon by them, and became res
adjudicata, so far as a verdict could make it so.

In the trial of the action of trespass, the writ, bills of par-
ticulars, which had been presented in evidence in the action
of assumpsit, the verdict, and the whole proceedings of re-
cord therein, were submitted to the jury without objection;
and they were instructed that the plaintiff was not entitled
to his pay twice for the same materials, and that he could not
recover in this action for any of the articles and materials
furnished for building the houses, which were embraced in,
sued for, and proved in said action of assumpsit, between the
same parties.

No objection was made to the plea of general issue and
former recovery, and the evidence introduced without objec-
tion, must be understood as given under that issue by consent.
The jury therefore had the right to consider the evidence
before them, and each party could claim that it should be so
considered ; and the instructions in this case, in effect, were
no more than to allow them to come to such a result in their
verdict, as they should find the facts to warrant. No question
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was made during the trial and the introduction of the evi-
dence in either of the cases, whether assumpsit could be
maintained for the labor and materials furnished for building
the defendant’s houses, if he, as a trespasser, intermeddled
with the plaintiff’s materials. The proofs were offered, the
trials proceeded and the juries were charged, on the idea,
that such action could be maintained without any objection;
and it is difficult to perceive how the plaintiff was aggrieved
by the instructions in the action of trespass, at the time they
were given.

The instruction requested by the plaintiff’s counsel, and
refused, was, that it was not competent for the plaintiff to
have recovered, in the action of assumpsit, for the articles
which were the cause of action in the writ of trespass, unless
the defendant actually sold the articles taken. This might
have been a proper instruction for the defendant to have
requested in the action of assumpsit. DBut he did not invoke
the principle embraced in the request, but was willing that
the plaintiff’s claim should be wholly considered in the case
in which it was made. The party now making the request
for this instruction, brought bhis action of assumpsit for these
materials, presented his proof in support of the claim, with-
out objection, and after securing his verdict, upon which he
now asks judgment, insists that the claim for these materials
could not be supported in that action. The law does not
lend its aid, in support of such an absurdity, to work injustice.

An exception was taken to another ruling, at the trial, bug
it is understood to be abandoned by the plaintiff.

In the action first named,

Ezceptions and motion overruled.

In the other action,

Exceptions overruled.

Rice and ArprErox, J. J., concurred.

-
i

Vor. XLIL
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JIsaac DANFORTH versus JoTHAM S. PrATT.

An inn-keeper without license, to whom. a horse is committed to be doctored
and cured, has a lien thercon for his reasonable charges; and until such lien
be discharged, replevin by the owner is not maintainable.

A lien may be waived or lost by voluntarily parting with the possession of
the goods.

It may be surrendercd by agrecment between the parties; but as the lien
must be regarded as something of value, such agreement, in order to be
obligatory, must be based on a legal consideration.

The promise, not in writing, of a third party, to pay the amount necessary
to discharge the lien, is an undertaking to pay the debt of another, void by
the statute of frauds, and furnishes no consideration for such an agreement.

The verbal agreement, not exccuted, of an inn-keeper to send home a horse
which he has kept and doctored, in consideration of such promise of a third
party, is not a waiver of his lien.

Ox Rerorr from Nisi Prius, HATHAWAY, J., presiding.

Rerreviy, for a mare.

Defendant pleaded the general issue, with a brief statement
of a special property in the mare for feeding, keeping, doc-
toring and curing her, for the space of thirty days.

The plaintiff owned the mare and kept a livery stable in
Bangor. A. W. Noble, an employee of a Mr. Babb of Old-
town, hired the mare of plaintiff, and while in his charge she
was badly injured, and he took her to the stable of defendant,
who was an inn-keeper in Oldtown, (no evidence was offered
that he was licensed to keep an inn,) and requested his ostler
to take care of her. He called a farrier.

The next day, plaintiff went up and saw her; said she
might get well in a month, and might not in six months; that
he would have to leave her there till she got s0 he could turn
her out to pasture, and told the ostler to take good care of
her. The farrier was present, and those instructions were
shortly after communicated to defendant. The ostler, under
the instructions of the farrier, took care of the mare, and
when she got better, plaintiff went up and ordercd him to
take her to the depot of the railroad. Xe led her out, but
before he had delivered her to plaintiff, the defendant came
/along and asked if the bill for taking care of her had been
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paid. Learning that it had not, he directed the ostler to
lead her back to the stable, and she was subsequently re-
plevied.

Hastings Strickland testified for plaintiff, that being in-
formed by plaintiff that defendant had refused to let him
have the mare, he went to see defendant on account of Mr.
Babb, and told him Babb was perfectly responsible; that he
was then away, and that he, (Strickland,) would be responsible
to him for keeping the mare. Whereupon defendant said he
would wait till Babb came down, and would send the mare
down by the first team—the first opportunity he had to send
her down.

Upon this evidence the cause was withdrawn from the jury
and submitted to the decision of the full Court.

A. Sanborn, for defendant.

1. Inn-keepers have a licn upon the property of their guests
for all reasonable charges. Yel. 67; Story’s Bailments, 476;
2 Kent’s Com. 634.

2. If defendant had no lien as inn-keeper, he had as a
farrier. 2 Kent's Com. 634; Story’s Agency, 455; Lord v.
Jones, 24 Maine, 439.

3. This lien was not waived by the conversation with
Strickland. He kept possession. Strickland had no interest
in the matter; he was a stranger, and the promise to him was
without consideration. Swann v. Drury, 22 Pick. 485.

It was a collateral undertaking to pay the debt of another,
and not being in writing, was void.

Knowles § Briggs, for plaintiff.

g

Goopexow, J.—This is an action of replevin. The gene-
ral property in the mare replevied, it is admitted, is in the
plaintiff. The defendant claims to hold possession of said
mare by virtue of a lien thereon, for «feeding, keeping, doc-
toring and curing said mare.”

We are of opinion, upon the undisputed facts in the case,
that the defendant had such lien, if not as an inn-keeper, as a
farrier. Lord v. Jones, 24 Maine, 439.
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Has the defendant relinquished or waived his lien ?

Hastings Strickland, introduced by the plaintiff, testified,
“that the plaintiff told him, he had been to Oldtown, and that
the defendant refused to let him have the mare. 'Whereupon
he went to sce the defendant on account of Mr. Babb; that he
told the defendant that Babb was perfectly responsible; that
Babb was up river on a drive, and would not be down before
July, and that he, (Strickland,) would be responsible to him
for kecping the mare. Whereupon the defendant said he
would wait till Babb came down, and would send the mare
down by the first team-—the first opportunity he had to send
her down.” It is in cvidence that A. W. Noble, in the em-
ployment of Dabb, hired the mare of the plaintiff; that she
was badly injured while in his possession, and that she was
put up at the defendant’s stable by him; and that the plaintiff
the next day called and examined her, said she was badly
hurt, &ec., and that he should have to leave her there till she
got so he could get her out to pasture, and told the ostler to
take good care of her.

A lien may be waived or lost, by voluntarily parting with
the possession of the goods; or by any act or agreement
betwecn the parties, by which it is surrendered or becomes
inapplicable. The defendant, in this case, did not voluntarily
part with the possession of the mare.

The agreement with Mr. Strickland was not such an agree-
ment as the law contemplates.

It was not betwecn the parties, the plaintiff and defendant.
Mr. Strickland says he went to see the defendant on account
of Babb.

It was a promise on the part of the defendant, without any
consideration. It was not intended by either party to cancel
or extinguish the original claim which the defendant had on
Babb or on the plaintiff, and to substitute a new contract with
Strickland, in lieu of it. The promise of Strickland to be
responsible for the keeping of the mare, was only a promise
to pay the debt of another, and not being in writing, was
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void by the statute of frauds. It furnished no consideration
for the promise of the defendant. It was nudum pactum.

A lien must be regarded as something of value. It may
be given up without any valuable consideration. But an
agreement to give @t up, in order to be obligatory, must be
based on a legal consideration.

According to the agreement of the parties, as reported by
the presiding Judge, a nonsuit must be entered in this case,
and judgment for defendant for costs, and also for a return of
the mare replevied, unless the plaintiff shall cause the defend-
ant’s claim for which he has a lien, to be discharged forthwith.

Texyey, C. J., and Rice and ApprLETON, J. J.. concurred.

Davip PINGREE versus CHARLES H. SNELL.

A. offered to be defaulted for a given sum, in a suit brought against him by B.,
which offer B. accepted at a subsequent term. A. then claimed his costs of
B. from the date of his offer to the time of its acceptance.— Held, that A.
could not recover costs.

In order to give a defendant, who has filed his offer to be defaulted, a right to
costs under the R. S. of 1841, c. 115, § 22, the plaintiff must, 1st, ¢ proceed
to trial,” and, 2d, fail to recover a ‘greater sum for his debt or damage”
than that for which the defendant offered to be defaulted.

If there has been no trial in the suit, the defendant is neither entitled to costs
by reason of his offer, nor thereby relieved from the payment of costs to the
plaintiff,

When a statute is revised and parts are omitted in the revision, those provis-
ions are not to be revived by construction.

Ox Exceprioxs from Nisi Prius, CuTtiNg, J., presiding.

This was an action of AssumMpsir.

The defendant filed an offer to be defaulted, at the first
term, which offer was accepted by plaintiff at the second term,
and a default entered accordingly.

The defendant then moved for his costs, from the date of
his offer to the time the default was entered, which motion
the Court overruled.

To this ruling the defendant excepted.

A. . Paine, for defendant.

g
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Rowe & Bartlett, for plaintiff.

1st. The defendant is not entitled to cost by R. 8., ¢. 115,
§ 22, The original statute on this subject, (Act of 1835, c.
165, § 6,) contains two separate and independent provisions;
1st, that defendant shall recover full costs, if the plaintiff, on
the trial, recover less than the sum offered; 2d, that if plain-
tiff shall accept the offer more than two days after it is made,
the defendant shall recover costs accruing after the offer, or
after the two days. On the revision of the statutes, the first
provision was altered so as to limit defendant’s recovery, in
case of trial, to costs accruing'after the offer, and the second
provision was omitted entirely. So the case does not come
within the statute as it now stands, the sole contingency, on
which defendant can claim costs, not having arisen.

2d. The plaintiff is entitled to full costs.

There is but one state of facts that can prevent the opera-
tion of the general rule, which gives costs to the prevailing
party; i. e. proceeding to trial and failure, by plaintiff, to re-
cover more than the sum offered. That state of facts does
not exist here.

ArprETON, J.— It is provided by R. S., c. 115, § 22, that
“in any action founded on judgment or contract, the defendant
may offer and consent in writing to be defaulted, and that
Jjudgment may be cntered against him for a specified sum as
damages; and the same shall be entered of record, and the
time when the offer was made; and if the plaintiff shall pro-
ceed to trial and recover mo greater sum for his debt or dam-
age, up to the zzme when the offer was made, the defendant
shall recover his costs of the plaintiff, from the time of such
offer up to the time of trial,” §e. According to the clear and
express words of the statute, the defendant is entitled to
costs only upon the happening of two events; first, that after
such offer, the plaintiff shall proceed to trial, and secondly,
that upon such trial he shall fail to recover “a greater sum
for his debt or damage” than that for which the defendant
offered to be defanlted. IDoth must concur to bring a defend-
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ant within the provisions of this sectjpn. Now in any ordi-
nary use of language, the acceptance’of an offer cannot be
regarded as proceeding to trial. It rather obviates the ne-
cessity of one. If the offer made be accepted, there is not
and cannot be a trial.

The costs to be taxed, are from the date of the offer «up
o the time of trial,” but if’ there has been no trial, there can
be no taxation, for there is no terminal point, wp to which
costs are to be taxed. The words of the statute must be
distorted from their natural and accustomed meaning, to allow
the defendant his costs.

But upon examining the preceding legislation on this sub-
jeet, all doubts, if any could be supposed to exist, are removed.
Provision was first made by statute of 1835, c¢. 165, § 6, by
which the defendant, upon making an offer to be defaulted,
might not merely be relieved of costs, but in certain contin-
gencies might recover them of the plaintiff, notwithstanding
he might have been indebted to him. Upon the revision of
the statntes, a portion of § 6 was reénacted, with some slight
verbal alterations. The last clause of the section was in
these words:—«and if after such offer and conscnt, the
plaintiff shall neglect to accept of judgment for the sum so
offered, for morc than two days, the defendant shall be enti-
tled to recover costs afterwards, until the plaintiff shall accept
of such offer or surcease his suit, or shall recover a greater
sum,” &e.  This clause of § 6 was omitted in the revision of
our statutes, and this omission can lcave no doubt of what
was the legislative intention. When a statute is revised, or
one act framed from another, some parts being omitted, the
parts omitted are not to be revived by construction, but are
to be considered as annulled. Ellis v. Paige, 1 Pick. 43.

The defendant has not brought his case within the provi-
sion, upon which alone he can be relieved from the payment
of costs. Exceptions overruled.

Texxey, C. J., and Haraaway and Curring, J. J., con-
curred. May and GoopExow, J. J., dissented.

See dissenting opinion of Mr. Justice May, in Mercer v.
Bingham.
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Naxoy E. TeMPLE versus CUTLER PARTRIDGE.

A. sued B. to recover of him damages for obtaining from plaintiff, by fraud,
the conveyance of certain lands for less than their value, and proved in the
case, that B. received the deed of the lands with covenants of warranty for
$350, and sold them two weeks after with like covenants, for $625, to C.,
who had negotiated for them prior to the conveyance from A, to B.; the
title to the same not having been called in question. In defence, B. offered
to prove that A’s title to the lands was derived through a grantor — married
at the time of the conveyance, and since deceased —whose widow had not
released her right of dower in the premises; that said grantor was seized of
his interest in common with other persons, and that there had been no parti-
tion thereof: — Ileld, that the testimony offered by the defendant was not
admissible.

A grantor is not permitted to prove that his solemn declarations, in covenants
of warranty in the deed given by him, are false; no person having asserted
any claim to the premises, which, if valid, would constitute an incumbrance.

Unless evidence is before the jury, which, with that offered and excluded,
may be sufficient, if found true and viewed in the most favorable light, to
establish the proposition for which it is offered, the party offering it cannot be
regarded as really prejudiced by the exclusion.

Ox Exceprions from Nisi Prius, CUTTING, J., presiding.

This was an action of the case brought by the female plain-
tiff before her marriage, under the name of Nancy E. Temple,
alleging that, on the fourth day of May, 1854, she was the
owner of a strip of land situated in Oldtown, on the east side
of Marshe’s Island, containing twenty-five acres; that the de-
fendant was her agent authorized to sell said land; that she
resided in Boston, and was ignorant of its value; that the
defendant, with the intention of defrauding her, falsely repre-
sented its value to be $350, when in fact it was of the value
of 3800, and thereby induced her to sell said land to him for
the sum of $350. The writ was dated Sept. 18, 1854.

The plaintiff introduced a deed from herself, as adminis-
tratrix of the estate of John Temple, to E. B. Pierce, of the
premises, dated July 28th, 1851, and a quit-claim deed from
Picrce to herself, dated July 31st, 1851, reconveying it to her;
also a deed containing the usual covenants of warranty dated
May 16th, 1854, from her to the defendant, conveying said
premises to him for the consideration of 8350 ; also a deed of



PENOBSCOT, 1856. 57

Temple ». Partridge.

warranty from the defendant to one Twitchell, dated June
1st, 1854, conveying said premises for the consideration of
$625 to him. The plaintiff also introduced evidence in rela-
tion to the agency of defendant.

Some correspondence between the parties was introduced,
and also the testimony of Twitchell, in regard to offers made
by him to defendant for the lands before the latter had pur-
chased them of plaintiff.

The defendant then offered to prove certain facts which are
fully stated in the opinion of the Court, but the evidence was
excluded by the presiding Judge.

In all the negotiations between the parties and representa-
tions made by the plaintiff, it did not appear that the title to
the premises was ever called in question.

The jury found a verdict for plaintiff for $208,40.

The defendant excepted to the rulings of the Court exclud-
ing the evidence offered by him.

G. P. Scwall, for defendant, cited Crosby v. Chase, 17
Maine, 369; 2 Smith's Leading Cases, 438, note in Duchess
of Kingston’s case; 2 Smith’s Leading Cases, 457, note, and
cases there cited.

A. W. Briggs, for plaintiff, cited Wilkinson v. Scott, 17
Mass. 249; Camplbell v. Knight, 24 Maine, 334; 1 Greenl.
Ev. 28,

Tesxey, C. J.—This action is for the recovery of dam-
ages, arising to the plaintiff, by reason of a fraud alleged to
have been practiced by the defendant, in procuring title to
lands, in the town of Oldtown, from her at a price below the
actual value.

In her writ, the plaintiff alleges an authority in the defend-
ant from her, to make sale of the lands, as her agent, she liv-
ing at the time in Boston; and she proved that he received
her deed of the lands, with covenants of warranty, for the
consideration of the sum of $350, and in two weeks after con-
veyed the same with like covenants, to one, (who had, prior
to the deed from the plaintiff, been in negotiation for the pur-

VoL. XLIL 8
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chase,) for the consideration of the sum of $625. The case
finds, that it did not appear, that the title to the lands had
been called in question.

The defendant offered to prove, that the husband of the
plaintiff had no title to the lands, which she had shown were
sold by her, as administratrix of his cstate, to ong Pierce, and
by Pierce conveyed afterwards to her, except under a deed
from one Thomas Bartlett, dated in 1846 ; that at the time of
the conveyance from Bartlett, he had a wife, who is now liv-
ing, that she did not release her right of dower in the prem-
ises, and that Bartlett was dead. Evidence was also offered,
that Bartlett was seized of the interest, which he had in the
lands, in common with other persons, and that there had been
no division thercof. This evidence was not permitted to be
introduced.

If the evidence offercd had a tendency of itself to prove
an incumbrance upon the lands, it would have contradicted
the declarations in the covenants of the deed, which the de-
fendant received from the plaintiff, and the deed, which he
gave afterwards. No person having asserted in any mode a
claim, which, if existing, would constitute an incumbrance in
himself, the defendant is not permitted to prove those solemn
declarations, made by himself, to be false, in the manner pro-
posed.

But the proof offered, when taken alone, was insufficient
to show an incumbrance upon the land, inasmuch as no proof
was offered, that the widow of Bartlett was entitled to dower
in the premises. It may have been land in such condition
during the coverture, that she was not dowable therein. And
no cvidence was in the case, as shown by the exceptions, to
supply this defect. Unless evidence is before the jury, which,
with that offered and excluded, may be sufficient, if found
true, to establish the proposition for which it is offered, when
taken in the most favorable light for the party offering it, he
cannot be regarded as really prejudiced by the exclusion.

Ezceptions overruled.

Haraaway, ApprETON, May and Goopexow, J. J., con-

curred. '
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BENJAMIN SHAW versus SETH EMERY.

The plaintiff in a suit upon a promissory note, having shown without objection
that the defendant’s name was subscribed to it by his wife in his absence,
and that it was given by her in exchange for another note of defendant of a
like amount; the Court %eld that the conversation which took place at the
time in regard to the transaction was part of the res geste and might be put
in evidence in the case.

The plaintiff having introduced proof of the execution of the note by defend-
ant’s wife and of the conversation attending the transaction, without any
infringment of legal principles, the evidence thus properly adduced could not
become illegal, in consequence of plaintiff’s failure to show that defendant
had ratified the acts of his wife, '

Evidence to impugn the character of a witness is commonly to be confined to
his character for truth.

Testimony to show the improbability of a transaction as stated by a witness,
but having no tendency to show that he had given a different account of it,
is not a mode of impeaching him known to the law.

Ox Execprions from Nisi Prius, CUTTING, J., presiding.

This was an action of Assumpsit upon an alleged promis-
sory note payable to bearer and witnessed.

The subscribing witness testified that the note was written
and signed by the wife of the defendant; that the defendant
was not present, and that the note was delivered by her to
one William H. Snell; that Snell came to defendant’s house
in his absence with a note similar in amount, which the de-
fendant had previously given to said Snell, payable to one
Ellis, and induced her to sign her husband’s name fo the note
in suit and give it in exchange for the one brought by Snell.

The plaintiff then called William II. Snell as a witness to
prove that he sold the note to the plaintiff as his own property,
and without telling the plaintiff that defendant’s wife gave
the note.

The Court excluded the witness. The plaintiff gave him a
release, and he was then examined.

The defendant objected to the witness’ stating to the jury
the conversation that took place between him and defendant’s
wife at the time she gave the note; he did not object to proof
of the acts done at the time. The Court overruled the objec-
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tion and allowed the witness to detail fully the conversation
that took place between the witness and the defendant’s wife.

Snell also testified that he sold the note to the plaintiff
the day he received it from the defendant’s wife, without tell-
ing him that the wile gave the note; and he testified that he
was authorized to dispose of it; that about ten days after, he
met defendant alone in a swamp forty or fifty rods from any
person or house, informed him what he and defendant’s wife
had done, and that defendant replied, “It was all right; he
should have done just so if he had been at home.” He also
testified that he had no authority from the plaintiff to procure
a ratification of said note.

The defendant introduced evidence to show that the wit-
ness, soon after the transaction, had given an account of the
meeting with the defendant widely different from that testified
to by him at the trial; and also to impeach the general char-
acter of the witness for truth. He also relied upon the posi-
tion of the witness in the matter as affecting his credibility.

He also offered to prove for the purpose of showing the
improbability of any such ratification as that testified to by
the witness, that the witness Suell, a short time previous to
the giving of the note by the wife, sold the defendant a horse
for which he paid him forty-five dollars; that he warranted
the horse to be sound and kind and not exceeding twelve
years old, and agrecd at the same time that if the horse was
not what he warranted him to be, he would take him back and
furnish another satisfactory to the defendant; that the horse
proved to be twenty-two years old, was unable to cat hay,
was unsound and worthless, and that Svell was therefore
called upon by defendant to make good his warranty ; that he
took back this horse and brought the defendant another horse
which he said was just such a horse as defendant wanted for
his family’s use, and he warranted the horse to be sound,
kind, and worth seventy-five dollars; that the defendant, rely-
ing upon his representations, was induced to give him the
thirty dollar note spoken of in the testimony of the subscrib-
ing witness to the note in suit, in addition to the forty-five
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dollars already paid him, all of which was the price agreed
upon for the last horse; that it was agreed at the time and as
part of the trade that if this horse did not prove to be what
Snell warrranted him to be, the note was to be given up to
the defendant and to be void; that within four days after he
received the last horse and several days prior to the time
when Snell testified he met the defendant in the swamp, as be-
fore stated, the defendant ascertained that the last horse was
very different from what he was warranted to be by Snell,
was unsound, unfit and unsafe for his family’s use, and had the
heaves badly, and was not in fact worth over twenty dollars.
This evidence the Court excluded, and the jury returned a
verdict for the plaintiff.

D. D. Stewart, for defendant.

1. The witness was allowed to detail fully, against the
defendant’s ohjection, the whole conversation between himself
and defendant’s wife, though defendant was not present; this
evidence was hearsay of the broadest kind. His reasons and
the wife’s replies, were entirely inadmissible. 1 Greenl. Ev.
124. They were no part of the res geste, because neither the
witness nor defendant’s wife was authorized to act for him.
O'Kelley v. O'Kelley, 8 Met. 440; Wright v. Deklyne, 1
Peters’ C. C. R. 203.

2. The ratification attempted to be proved was not made
to the plaintiff, or any person by him authorized to receive it.
There was no assent of the two minds, necessary to the con-
tract. Whitney v. Bigelow, 4 Pick. 113.

3. The defendant offered to prove, for the purpose of
showing the improbability of ratification, certain facts, which,
if admissible, would have convinced any person of the im-
probability of such ratification. The evidence offered related
to the execution itself of the note, and therefore was admissi-
ble, though the plaintiff was indorsee. Testimony cannot be
excluded which would have a tendency, however remote, to
establish the probability or improbability of the fact in con-
troversy. Trull v. True, 33 Maine, 367.
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J. A. Peters and J. Hill, for plaintiff.

1. The conversation accompanying the act of giving the
note, was clearly admissible as part of the res geste.

2. The testimony as to the consideration of the note, was
offered to impeach the witness, and for no other reason.
For such purpose, it could not be received. 1 Greenl. Ev.
52; Robinson v. Heard, 15 Maine, 296; Scow v. Hall, 16
Maine, 326.

TeNxEY, C. J.— According to evidence not objected to,
the defendant’s wife, in his absence, was induced by William
H. Snell, to sign her husband’s name to the note in suit, and
to exchange it for one of the same amount given by the
defendant to Snell, but running to Charles B. Ellis; and, on
the same day, Snell sold the same to the plaintiff.

Snell being released by the plaintiff, was allowed, against
the objection of the defendant, to detail fully the conversation
which took place between the witness and the defendant’s wife,
at the time the note was signed by her; but the defendant
made no objection to proof of the acts done at the same
time.

In order to maintain the action, the plaintiff undertook to
prove, first, the manner in which the note in suit came into
existence, and by whom it was signed; and second, that the
signature of the wife of the defendant, upon the note, was
adopted by him, and her act ratified. No objection was made
to this, if the proof was competent.

The acts performed in preparing and signing the note in
suit, and exchanging it for the one produced by Snell, can-
not be supposed to have oceurred without any conversation
connected therewith, especially if the defendant’s wife was
induced by Snell to perform the acts done by her. The
expressed wish for the change of notes, of Snell, and the
willingness of the wife to sign the note for her hushand, must
have been made known by one to the other, through the
means of speech, when they were in each other’s presence.
Such conversation was clearly a part of the res geste, so far
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as it took place in connection with the acts stated in evidence.
Other conversation may have taken place at the time, having
no relevancy to the issue; but the case does not so find, and
it cannot be assumed.

When Snell informed the defendant, afterwards, what he
and his wife had done, the latter replied, « it was all right, he
should have done just so, if he had been at home.” The con-
versation attending the signing of the note, though verbal,
were acts, equally with others, and were equally embraced by
the most precise rules in the use of language within the mean-
ing of the witness’ statement, that he told the defendant « what
he and the defendant’s wife had done.” If Snell had omitted
to inform the defendant of the material parts of the conver-
sation pertaining to the transaction, the statement, that he
told him what he and his wife had done, was untrue.

If, however, the conversation was not in fact communicated
by Snell to the defendant, in connection with the information
of the acts done, the ruling of the Court, to which exceptions
were taken, upon this point was not erroneous.

It being competent for the plaintiff to prove that the note
wag signed by the defendant’s wife, with conversation connect-
ed with it, as we have already decided, it did not become oth-
erwise, because subsequently in the course of the trial, he
failed to prove the ratification by the defendant, of her act in
putting his name to the paper. The former being established
without any infringement of legal principle, the failure to prove
the ratification, did not render the evidence, which was proper
when adduced, entirely illegal afterwards. If it did not ap-
pear, from Snell’s testimony, that he stated the conversation
between himself and the defendant’s wife, as well as the other
acts, to him, the Judge could have been requested to instruct
the jury on the consequence of such omission. But on the
point of ratification no exceptions are taken to any ruling,
instruction or refusal to instruct.

The defendant’s counsel insists, that as it appears in the
evidence reported, that at the time of the supposed ratifica-
tion of the acts of the wife of the defendant, by him, his con-



64 EASTERN DISTRICT.

Prescott v. Curtis,

versation was with Snell, and after he had parted with all
interest in the note, the ratification, even if otherwise suffi-
cient, cannot avail the plaintiff. When this case was before
the law Court at a previous term, this point was presented by
the defendant, and it was then open to him; but the fact does
not appear to have been regarded by the Court as fatal to
the plaintiff’s recovery. Shaw v. Emery, 38 Maine, 484. DBut
this point was not taken at the last trial, and the argument
thereon is inappropriate.

The testimony offered by the defendant to show the im-
probability of the transaction, as stated by the witness Snell,
was not a mode of impeaching the witness known to the law.
The cvidence offered had no tendency to show, that the wit-
ness had given a different account of the transaction, concern-
ing which he testified, and it does not appear that his atten-
tion was called to the matter, which the defendant offered to
prove. Evidence to impugn the character of a witness is
commonly to be confined to his character for truth. Com-
momwealth v. Moore, 3 Pick. 194, Ezceptions overruled.

Harnaway, Corring and GoopeNow, J. J., concurred.
RicgE, J., dissented.

Joux Prescorr versus JacoB CUrTIS & als.

A complaint for flowage, under R. 8. of 1841, c. 126, § 6, must contain such
a description of the land alleged to be overflowed, and such a statement of
the damages caused thereby, as will exhibit in the record with sufficient
certainty the matters determined in the suit.

In such complaint, it is not necessary to allege that the lands were overflowed
by reason of the head of water made necessary for the mills of the respond-
ents.

Nor is it required to allege that the respondents built their dams and mills
upon their own land, or upon the land of another with his consent.

The respondent may, by R. 8., c¢. 126, § 9, plead to the complaint, that the
complainant has no right or estate in the lands alleged to Le flowed; that
the respondent has a right to maintain the dam complained of for an agreed
price or without compensation; or any other matter which may show that
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the complainant cannot maintain his suit; but he cannot plead in bar that
the land {s not injured by the dam.

The only ground of complaint under the statute is, that the complainant has
sustained damage in his lands by their being overflowed by a mill-dam.

The issue, whether he has suffered such injury or not, must first be made
before the commissioners appointed by the Court. Their report may be
impeached; and then this question, with others, if such exist in the case,
may be regularly presented to a jury for decision.

The issue presented by a plea in bar, that the lands were not overflowed by
reason of the head of water raised by the dam, is virtually the issue, whether
the complainant has or has not suffered injury; and must be presented to the
commissioners before it can be submitted to a jury.

A prescriptive right to flow lands cannot be acquired, unless it appear that
the owner of the lands has suffered injury or sustained damage by the flow-
ing; and such injury or damage must be proved.

A plea by respondents, that they had flowed the lands more than twenty years
prior to complaint, doing the same damage, if any, as during the period
covered by the complaint, is peculiar, and embraces an issue to be txied by
the commissioners and not by the jury in the first instance,

The complaint, in this case, meets every requirement of the statute, and is
sufficient.

O~ Exceprions from Nist Prius, Curting, J., presiding.

This was a complaint under R. S. of 1841, for flowing
lands.* ' .

It was dated January 9th, 1855, and returnable to the April
term of the Court. In vacation, Nov. 23d, 1855, the respon-
dents filed their declaration, that they verily believed they

* The complaint in this case was as follows : —

To the Supreme Judicial Court to be holden at Bangor, in and for Pencb-
scot County, on the first Tuesday of April, A. D. 1855.

Complains John Prescott of Hermon, in said county, against Jacob Curtis,
Jr., and William L. White and Philander P. Crosby of Hampden, in said
county, that said Curtis and White and Crosby, on the last day of October, A.
D. 1852, erected and have ever since maintained a water mill, to wit, a saw
mill, on the Sowadabscook stream in said Hampden, and a mill-dam upon and
across said stream, which is not navigable, to raise water for working said mill,
and still maintain said mill and dam; that the lands of your complainant,
bounded and described as follows, to wit: Commencing at a point where the
Sowadabscook stream crosses the town line between Hampden and Hermon,
and running in a westerly direction on said town line one hundred and thirty
rods; thence north five degrees east thirty-seven rods; thence north forty-five
degrees east two hundred and fifty rods; thence northeasterly about one hun-

VoL. XLIL 9



66 EASTERN DISTRICT.

P}escott v. Curtis.

had a good defence to the whole of the complainant’s claim,
and that they intended in good faith to make such defence.
Their specifications of dcfence set out: —

1. That the dam complained of, did not, by the head of
water raised thereby, overflow the complainant’s land in any
degree.

2. That the mill and dam had stood more than twenty
years where they then stood, causing the same head of water,
and the same damage, if any, to the complainant, without ob-
jection on his part.

3. That the respondents had a right to raise such head of
water without compensation.

4. That the complainant had no title to the premises alleged
to have been flowed.

At the April term of the Court in 1856 the cause came on
for a hearing, when the respondents objected to the sufficiency
of the complaint and moved that it be dismissed, because it
did not contain an allegation that the complainant’s land
therein described was overflowed by reason of the head of
water made necessary to work defendants’ mill; and because
that the complaint did not allege that the respondents had
built their dam and mill therein named upon their own land,
or upon the land of another with his consent. Both of these
objections the Court overruled.

dred and thirteen rods; thence northwesterly about eighty rods; thence east-
erly forty-five rods to a small pond; thence along the shore of the pond and
along the shore of the outlet to said pond, to Wheeler stream ; thence along the
shore of said Wheeler stream to a pond, and along the shore of the pond and
the shore of the outlet to the last pond, to the Sowadabscook stream; thence
along the said Sowadabscook stream to the point of starting, according to a
plan of said land made by Charles D. Bryant, and dated September 20th, A. D.
1852, have been overflowed by said mill-dam ever since the erection of said
mill and dam, and still are overflowed by said dam; and that your complainant
has sustained damage in his lands by their being overflowed by said mill-dam,
yearly, since the erection thereof, in the sum of one hundred dollars a year.
‘Wherefore he prays this Honorable Court that compensation for damages so
sustained by him may be given and awarded to him, according to the provis-
ions of the statute in such cases made and provided.
JOHIN PRESCOTT.
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The defendants then pleaded in bar, that the complainant’s
land was not flowed by reason of the head of water raised by
the defendants’ dam.

Also that they had flowed the plaintiff’s land for upwards
of twenty years doing the same damage, if any, that had been
done within three years last before the date of the complaint.

The two issues presented by the pleadings were, that the
plaintiff’s land was not flowed by defendants’ dam, and a pre-
seriptive right to flow.

The plaintiff introduced a witness whose testimony tended
to show that the dam did overflow the plaintiff's land, when
the Court ruled that no testimony need be introduced to this
point, as the defendants could not in this stage of the case
deny the flowage and present that issue to the jury, but must
do so, if at all, before the commissioners to be appointed by
the Court under the statute.

The plaintiff then rested his case, and the defendants
moved a nonsuit, which was overruled by the Court.

The defendants then introduced testimony to show a pre-
seriptive right, and examined a large number of witnesses,
from whose testimony it appeared that the mill site was an
old one, the first dam and mill having been built before A.
D. 1801; that both dam and mill had often been repaired
prior to 1852, when the present dam and mill were built upon
the old site, the dam having been built nearly new, and the
mill thoroughly repaired.

The testimony of these witnesses tended to prove on the
part of the defence:—

1st. That the dam built by defendants was not higher than
the old one, but of the same height.

2d. That, from the nature of the stream and of its connec-
tions with three large ponds, to wit, the George pond, the
Hermon or ¢ Big” pond, and the Little pond, the position of
the plaintiff’s land and the height of the water at the dam
and above it, as shown in admeasurements made by an en-
gineer, the land of complainant could not be flowed by the
dam.
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3d. That the meadows upon this stream and these ponds
were not flowed any more since the defendants built their
dam than before. )

4th. That the water in the Sowadabscook stream and these
ponds drained off as readily from the adjacent meadows in
times of freshets, since 1852, as before; and generally, that
the flowage since 1852 was the same as before that period.

The Judge instructed the jury that the respondents could
not have acquired a prescriptive right to flow the complainant’s
land without the payment of damages, unless the latter had
suffered injury or sustained damage by reason of such flowing;
and that they were not permitted to infer injury or damage
to the complainant, but that such fact must be proved. To
these rulings and instructions the respondents excepted.

A verdict was taken for complainant on the last issue, pro
Jorma ; the Court having intimated, at the suggestion of coun-
sel, what instructions he should give the jury. And the ques-
tions of law arising in the cause were reserved in this form.

A. H. Briggs, for respondents.

1. The complaint should allege, that the overflowing was
occasioned by the Lead of water which it became necessary to
raise, in order to run the mill. Stat. of 1821,§§ 1, 2, 3; R.
S. 1841, c. 126, §§ 1, 6. Farrington v. Blish § al., 14
Maine, 423.

2. Defendants had a right to trial by jury of the issue of
Slowage. If not flowed, the plaintiff had no right to damage
or appointment of commissioners to assess damage. The in-
jury he is forbidden to plead by statute is not “flowage,” but
damage arising from flowage. Farrington v. Blish & al.,
before cited ; Awxtel v. Coombs, 4 Maine, 322; R. S. & Stat. of
1821, before cited.

3. The instructions of the Court, that the jury could not
infer injury and damage, but that the same must be specially
proved, were erroneous. Plaintiff alleges and acknowledges
injury, by his complaint, for three years prior to its date, and
the respondents prove that it had been the same for forty
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years. Seidensparger v. Spear, 17 Maine, 123 ; Hathorne v.
Stinson § al., 12 Maine, 183 ; same case, 10 Maine, 224.

A. Sanborn, for complainant.

1. All the allegations required by the R. S. of 1841, ¢. 126,
are found in the complaint. 'The provisions of this statute in
this respect, are essentially different from those of the statute
of 1821. Farrington v. Blisk & al., 14 Maine, 423; Laws of
1821, c. 45.

2. The ruling of the Court that respondents could not, at
that stage of the proceedings, deny that the complainant’s
land was overflowed, but that this was a question for the com-
missioners, was correct.

The R. 8. expressly forbid the plea, that the land is not
injured. The plea put in by the respondents, that the land
was not overflowed, was, to all intents, tantamount to a plea
that it was not damaged by the flowage. Auxtell v. Coombs,
4 Maine, 322; Stat. of 1824, c. 261, § 1; R. S. of 1841, c.
126; Statute of Massachusetts of Feb. 9, 1796; Statute of
Massachusetts of Feb. 28, 1798.

3. The ruling of the Court upon the subject of prescriptive
right is fully sustained by the authorities. Seidensparger v.
Spear, 1T Maine, 123; Wentworth v. Sanford Man. Co., 33
Maine, 547.

Tenney, C. J.—Under R. 8., c. 126,§ 6, the complaint
shall contain such a description of the land, alleged to be over-
flowed, and injured, and such a statement of the damage, that
the record of the case shall show, with sufficient certainty, the
matter which shall have been heard and determined therein.
The complaint in this case contains a specific statement of
every thing required by this provision.

The Court overruled a motion made by the respondents, to
dismiss the complaint, because it is not alleged therein, that
the lands described were overflowed, by reason of the head
of water, made nccessary to work the respondents’ mills; and
because it did not contain the allegation, that the respondents
built their dam and mills on their own land, or on land of
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another with his consent. Such allegations are not required
in terms by the statute of 1841, ¢. 126, as they were by that
of 1821, ¢c. 45. And on an examination and comparison of
the two statutes, the change was obviously intended. The
motion was properly overruled.

The respondents pleaded in bar, that the complainant’s
lands were not overflowed, by reason of the head of water
raised by the respondents’ dam. The Judge ruled substan-
tially, that whether it were so or not, was not an issue, which
could be there tried, by the jury; but one, that must be de-
termined by the commissioners to be subsequently appointed
by the Court, under the statute, if tried at all.

By R. S,, c. 126, § 9, the respondents may plead, that the
complainant has no right, title or estate in the lands alleged
to be flowed; or that he has a right to maintain such a dam,
and flow the lands for an agreed price, or without any com-
pensation; or any other matter, which may show that the
complainant cannot maintain his suit; but he shall not plead
in bar of the complaint, that the land described therein is not
injured by such dam.

The only ground for the complaint under the statute is,
that the complainant has sustained damages in his lands by
their being overflowed by a mill-dam. Sect, 5. If the lands
have not been overflowed by the mill-dam alleged in the
complaint, they have not been injured by such dam. DBut the
respondent is precluded from pleading that the land is not
injured by such dam ; consequently, that it was not overflowed
thereby.

It is said by the Court, in Nelson v. Butterficld, 21 Maine,
220, “ but there can be no doubt, that it was the intention of
the Legislature of this State, to require that defence (that
the complainant had not been injured,) to be first made before
the commissioners, whose report may be impeached, and this
question, among others, may then be regularly presented to a
jury for a decision.”

The respondents, in another plea, claimed to be exonerated
from liability, under an alleged prescriptive right to flow the
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lands, described in the complaint, without the payment of
damages, which the Judge instructed the jury, could not be
acquired, unless it appeared that the complainant had suffered
injury or sustained damages by the flowing relied upon to
sustain this defence ; that such damage must be proved. This
principle is well settled by a series of decisions in this State,
and affirmed in a recent case. Underwood v. North Wayne
Scythe Co. 41 Maine, 291.

The plea of the respondents, last referred to, is peculiar in
its form and character, in this, that it is alleged that they had
flowed for upwards of twenty years before the date of the
complaint, doing the same damage, if any, that had been done,
within the three years, which was the subject of the complaint.
Whether damage was done within three ycars before the
origin of the complaint, was not a question to be scttled at
the trial, by the jury; but the damage for the twenty years
and upwards must have been shown absolutely, in order to
make out the preseriptive right. Ezxceptions overruled.

Haraaway, ArpLETON, MaY and Goopexow, J. J., concurred.



T2 EASTERN DISTRICT.

Ijoane ». Hadlock.

COUNTY OF HANCOCK.

Erwam S. Doaxe § als. versus Epwix Haprock, Ez’r.

In the interpretation of wills the great object of courts is to give full effect to
the intention of the testator. But a will, to be effectual, must be executed
in conformity with the requirements of the statute.

To give effect to an interlineation made by the testator, without a new attesta-
tion, would be to disregard the statute requirement. On the other hand, to
hold the whole will void for that cause, would be to defeat the intention of
the testator. Such interlincations are therefore disregarded, and the will ap-
proved according to the original draft, as if nothing had been done to it.

Interlineations, made by a stranger, when the original legacy is known, will
likewise have no effect, and the will will be approved as it originally stood.

Interlineations, made by the legatee himself, will at most only avoid the legacy
so altered. The other bequests will not be destroyed thereby.

Ox Rerort from Nisi Prius, HATHAWAY, J., presiding.

This was an appeal from a decree of the Judge of Probate
for the county of Hancock, allowing and decreeing probate
of the will of Samuel Hadlock, late of Cranberry Isle.

By the ninth bequest the testator gave his daughter Abigail
C. one house and ten acres of land, for her portion and share
of his estate “in full.”

The tenth bequest was in the words following, “I farther
give my daughter Abigail C. five dollars more.”” Evidence
was introduced tending to establish the fact that the tenth be-
quest was inserted after the execution of the will, and it was
contended that the entire instrument was thereby vitiated and
made void.

Wiswell § Knowles, for the appellants, contended, that the
insertion of the tenth bequest, by the testator, after the exe-
cution of the will, rendered the whole will void; it being a
material alteration. R. S, c. 92, § 2; Homer v. Hollis, 11
Maine, 309; Adams v. Frye, 3 Met. 103, 104; DBrackett v.
Mounifort, 11 Maine, 115; Bennett v. Thorndike, 1 Maine, 73.
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Kent & Robinson, for defendants, contended : —

That the will was not rendered void by the addition of an-
other bequest, after its execution by the testator; and cited to
this point, the following, among other authorities. FWieeler
v. Bent, T Pick. 61; Larkins v. Larkins, 3 Bos. & Pull. 50;
Short v. Gastrell, 4 East, 419; 13 East, 526, 537; 2 Bos. &
Pull. 650,

The counsel also referred to the case of Greeville v. Tylee,
in 24 Eng. Com. Law and Equity Rep. (Little & Brown's ed.)
53; also to the case of Goods of Redding or Higgins, 1 Eng.
Com. Law and Equity Rep. (Little & Brown’s ed,) 624. In
the will, originally signed O. Higgins, the testator afterwards
changed her name to Redding, and erased the name and wrote
Redding. The second signature was not attested. Probate
was granted of the will as it was originally executed.

See also Simmons v. Rudall, 2 Eng. Law & Equity Cases.

ArpLETON, J. — This was an appeal from the decree of the
Judge of Probate for the County of Hancock, allowing and
decreeing the probate of the will of Samuel Hadlock. The
validity of the will upon appeal was established by the verdict
of the jury.

It appears from the conclusion of the report of the case,
_ that the Court are first to consider the instructions of the pre-
siding Judge to the jury, and if they are found to be correct,
judgment is to be rendered upon the verdict, without refer-
ence to the inquiry whether the appeal was well taken or not.

By the 9th bequest in the will, the testator gave to his
daughter Abigail “one house and ten acres of land, agreeable
to a deed from me to her, for her portion and share of my
estate in full,” &ec.

The 10th bequest is in these words: «I further give my
daughter Abigail C. five dollars more.”

Evidence was offered and received at the trial tending to
show that the tenth bequest was interlined by the testator
after the due cxecution of the will, and it was insisted by the

VoL, xui. 10
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counsel for the appellants, if such was the fact, that the entire
will was void.

In reference to this point the Court instructed the jury,
“that if the testator, during his life and after the execution of
the will and the attestation of the threc witnesses, inserted
himself the tenth bequest, (which was the alteration alleged,)
that such an tnsertion wordd not render the will void and pre-
vent its probate and allowance. But that if inserted after
the same cxecution by any other person, with a fraudulent
intent, or for the purpose of giving additional strength to the
will, it would render the whole void.”

The great object of courts in all cases is to give full effect
to the intention of the testator. DBut the will to which effect
is to be given, must be one, which is in conformity with the
requirements of the statute. In case of an interlineation by
the testator, without a new attestation, if effect should be
given to such interlineation, the statute of wills, which requircs
an attestation by three subscribing witnesses, would be disre-
garded. If, on the other hand, the will were for that cause
to be held entirely void, it might defeat the intentions of the
testator.

To avoid this dilemma, of disobeying the mandate of the
Legislature, or of defeating the intentions of the testator, the
Prerogative Court, which in England has jurisdiction over the
probate of wills, in case of an erasure or interlineation of a
will after its due attestation, disregard the same, and probate
the will according to its original draft. In Goods of Sir
Charles Ibbotson, 2 Curteis, 337; In Goods of James Beavan,
2 Curteis, 369. It seems well settled that to burn, tear, or
obliterate a part of a will is a nullity, if done sine animo
revocandi and only for the purpose of making some new dis-
position or alteration; and if from want of compliance with
the statutory regulations such disposition or alteration cannot
take effect, then the tearing, burning, or obliterating in no
degree revokes the will, but it remains in full force as if noth-
ing had been done to it.

The maxim of the law is “tunc prius testamentum rumpitur

.
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cum posterius rite perfectum est.”” In Locke v. James, 11 Mees.
& Wells. 901, a testator, by his will duly executed, devised
certain real estate to R. N. in fee, subject to and charged with
an annuity of siz hundred pounds a year, which he gave his
daughter E. J. for her life, with powers of distress and entry
on the devised estates in case the annuity was in arrears.
He subsequently erased with his pen the word siz and inserted
over it the word two, leaving however the word siz legible in
each place where it occured, and on the same day he added
a memorandum or codicil to his will in the presence of onec
witness only, recognizing the above alterations. It was held
that the substitution of fwoe for siz hundred under these eir-
cumstances was inoperative and that E. J. retained a legal
interest in the annuity of £600. ¢The substitution in the
will,” says Parke, B., “was inoperative, having been made
affer the subscription of the witnesses, not in their presence,
and without republication; and the substitution for the pur-
pose of giving effect to which, the crasure was made, thus fail-
ing, the law is clear that the erasure fails also. It is treated
as an act done by mistake, sine animo cancellandi. 'What the
testator in such case is considered to have intended is a com-
plex act, to undo a previous gift for the purpose of making
another gift in its place. 1If the latter branch of his intention
cannot be effected, the doctrine is, that there is no sufficient
reason to be satisfied that he meant to vary the former gift at
all.” These views have received the sanction of the English
courts in many other cases. Larkins v. Larkins, 3 B. & P.
16; Short v. Smith, 4 Bast, 419; Winsor v. Pratt, 2 B. &
B. 652; Wood v. Wood, 1 Phill. 357.

So it has been repeatedly held in this country that an inter-
lineation, after the due execution of a will, by the testator
would not have the effect of canceling or revoking the entire
will. The will would remain as before the ineffectual altera-
tion. In Jackson v. Holloway, T Johns. 395, the testator in his
will made bequests of all lands of which he was then pos-
sessed, but subsequently becoming seized of other land, he
altered his will by interlineation so as to make his devise ex-
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tend to all lands of which he should die seized. It was held
that the erasures and interlineations not being attested by
three witnesses could not operate, but that they did not de-
stroy the original devise, and that the subsequently acquired
lands descended to the heirs at law. In Wheeler v. Bent, 7
Pick. 61, it was held that the interlineation of a legacy, after
the execution of the will by the scrivener under the direction
of the testator, would not make the will void.

If the interlineations were made by a stranger, they would
not destroy the will and render it void. In Smith v. Fenner,
1 Gall. 170, Story, J., says, “if the interlineation be made by
a stranger and the original legacy be known, it will have no
legal cffect, and the legacy will be still recoverable and ought
to be proved as it originally stood. If made by the lcgatee
himself at most ¢n odium spoliatoris, it will only avoid the
legacy so altered, but it cannot destroy other bequests in the
will either to the legatee himself or to others. This is not
like the case of a contract where the alteration of a sccurity
by the obligee himself avoids it. The legatees all take Ly
the bounty of the testator; the object is to carry his will into
cffect and not merely to attend to the merits or demerits of
those, who claim under it.” That an alteration of a will by a
stranger will not destroy it, seemms to be inferable from Juckson
v. Malin, 15 Johns. 298.

The only exeeptions to which the counsel for the appellants
have called our attention or upon which they rely, rclate to
the inquiry whether a will altered by the testator after execu-
tion is for that cause void. It bas been seen that it is not so
regarded by the decisions of courts in England and in this
country. There iz nothing in our statute of wills in any de-
gree in conflict with these adjudications. There is no allega-
tion by the excepting counsel that the rulings of the presiding
Judge in other respects were incorrect, and in this, they being
found to be in accordance with law, judgment by agreement
of parties must be entered upon the verdict.

The rulings, if erroneous in the latter clause of the in-
struction to which reference has been made, were so by being
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too favorable to the appellants; but of that they cannot com-
plain.

Whether the question of erasure or interlineation can he
raised after probate, and whether upon appeal it must be
specifically determined by a jury, and when and how it is to be
tried and determined, is not material to the present inquiry.
The interlineation if established would not affect the appel-
lants. Unless, if proved, its effect would be to render the
will void, it is immaterial to them whether it be in or out of
the will. Motion and exceptions overruled.

TexNEY, C. J., and Hataaway, May and GoobpExow, J. J.,
concurred.

JoHN TAGGARD § al. versus GEORGE W. BUCKMORE.

A general lien, at common law, is the right to retain the property of another,
to secure a general balance of accounts,

A particuler lien is a vight to retain the property of another, only for a charge
on account of labor employed or expenses bestowed upon the identical pro-
perty detained.

The lien provided in the Revised Statutes, c. 125, § 35, is not a general lien,
but the same as a particular lien at common law.

Materials, sold by one party to another, under the rcpresentation that they
would be wrought into a vessel, which the latter contemplated building, or
which was in process of construction by him, but which were not so used,
would not create a lien on such vessel.

If, however, such materials were incorporated into a vessel other than that
designated, the lien would attach to the vessel on which they were in fact
used.

A. sold a quantity of iron to B, A portion was incorporated in a vessel,
and the balance was appropriated to other purposes. A. afterwards recover-
ed judgment for the whole of the iron:— Held, that this was a waiver of
the lien, as the value of the iron not used about the vessel was merged in
the judgment, and could not be separated from the other portion.

The law requires no useless ceremony. An officer is not liable, as for an omis-
sion of duty, for neglect to deliver an article which had been attached in the
suit but which could not legally be sold on the execution.

Ox Facrs AcreEep, from Nise Prous.
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This was an action of Casg, and came to this Court on
facts agreed to be as follows: —

A. Scammons & Co.,in the spring of 1854, commenced
building a vessel, and applied by letter to plaintiffs to furnish
iron for that purpose. Accordingly, plaintiffs, in the months
of April and June of that year, furnished two bills of iron
for the coustruction of such vessel, which was received in the
yard and was ready for use. About half the amount of iron
so furnished, was actually used in said vessel; but the balance
wag otherwise used by A. Scammons & Co., or remained
unused in the yard. In July of the same year, A. Scammons
& Co. failed, and the vessel and all wood materials in the
yard, werc attached and sold to onc party by consent on the
writs, the iron materials being sold at the same time to other
parties; and the officer proclaimed and made known at such
sale, that he offered the vessel for sale subject to all liens
thereon.

Subsequent to that sale, the plaintiffs brought an action to
enforce their lien, provided they had any, upon said vessel for
the iron so furnished, and delivered their writ, with instruc-
tions thereon, to defendant, then sheriff, for service; and said
defendant thereafter, as directed, attached said vessel then on
the stocks, and on the 26th day of September, 1854, made
duc return thereof upon said writ. The action was after-
wards defaulted, and plaintiffs recovered judgment for the
whole bill and costs, and execution was duly issued thereon,
and the plaintiffs thereafter, to wit, on the eighth day of May,
1855, and within thirty days of the rendition of judgment in
their said action, caused a legal demand to be made on said
Buckmore, who was then and there requested to produce said
vessel, that the same might be taken on said execution, but
he neglected and refused so to do, and said execution still
remainsg unsatisfied.

If this action is maintainable, a default is to be entered;
otherwise a nonsuit. If plaintiffs are entitled to hold for so
much of such iron as was actually worked into said vessel
only, then damages are to be assessed.
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T. Robinson, for plaintiffs.

Plaintiffs have sued for their whole bill. It was one con-
tract, furnished for one purpose, all being of a description
subject to protection under the lien law. It was of the kind
and description for which the law gives a lien; and for such
only did they recover judgment against the builders of the
vessel, which was seasonably attached by defendant, by their
directions, and in the mode to secure their lien; and it they
fail to hold defendant responsible, they lose their entire
demand.

Persons furnishing materials cannot be held to follow the
materials furnished and witness the appropriation of the whole
to the purpose designed. If it is the material for which the
law provides the lien, unmixed with other things, delivered in
good faith, and appropriated in the main to the object intend-
ed, it would be greatly unjust to allow any misappropriation,
or non-use of a part, to defeat the intent of the law; for if the
provisions of the law can be thus evaded, it will but serve to
entrap, rather than protect the rights of those dependent
upon it. Parties should only be held to a reasonable com-
pliance with the terms of the law, to claim its benefits. The
words of the statute are plain and of unmistakable import;
affording a safe exposition of the meaning and intent of the
law. It reads, “any person, who shall furnish materials, for,
or on account of any vessel building, or standing on the
stocks, shall have a lien on such vessel,” “and may secure
such lien,” &c. Now, in the case at bar, it is agreed that
plaintiffs furnished the iron for the vessel, and that it was so
received, and had been in part applied, when the failure of
the owners occurred. The lien had clearly attached, before
that event, and the vessel stood charged with the whole
amount furnished by plaintiffs. The letters in the case, and
other facts agreed, place the claim in a favorable light, and
leave no doubt as to the meaning and intent of the parties;
an equally liberal interpretation of the law as obtained in
McCrillis v. Wilson, 34 Maine, 286, will secure all that is
claimed by plaintiffs. A lien, in that case, was suffered to
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attach for labor not performed, and upon logs upon which no
labor was shown to have been expended. DPlaintiffs’ lien hav-
ing once attached, cannot be disturbed by the subsequent sale
of the vessel by the general creditor.

A. Wiswell, for defendant.

1. If plaintiffs had a lien for any part of their bill, by taking
judgment for the whole amount of both bills, upon some items
of which there was no lien, they have waived it.

In cach bill rendered there is an item for “truckage.” No
lien could attach for those items. The plaintiffs could have
charged and taken judgment for the freight of the iron from
Boston with the same propriety. The amount of the items
charged is of course immaterial. A person may enforce a lien
for his own labor, but not for the labor of another. In this
case the plaintiffs undertake to enforce a lien for the labor of
the truckman. Pearsons v. Tinker, 36 Maine, 384; Johnson
v. Pike, 35 Maine, 291; 34 Maine, 273 and 280.

2. The case finds that only about one half of the iron fur-
nished, and for which judgment was taken, was used in the
vessel; the other half having been used by A. 8. & Co., and
sold by the sheriff to parties other than those who purchased
the vessel. If the iron had been furnished for and on account
of the vessel, in compliance with the statute, it is contended
that no lien could be enforced for that portion not used.

It has been expressly decided in the case Phellips v. Wright,
5 Sandford, N. Y., 342, that “the material man has no lien
unless he proves that the materials he furnished were used in
the construction of the vessel. He has a lien for all proved
to be so used.”

In the case at bar, provided plaintiffs had furnished and
charged the iron, in accordance with the statute, and had sued
and recovered judgment for all proved to have been used in
the vessel, then it is admitted plaintiffs would have had a lien
for such part of the iron.

Neither of these conditions has been complied with, and
this suit, it is believed, cannot be maintained. Hull of New
Ship, Davies, 199.
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TexneY, C. J.— Any shipcarpenter, caulker, blacksmith,
joiner or other person, who shall perform labor, or furnish
materials for or on account of any vessel building, or stand-
ing on the stocks, &c., shall have a lien on such vessel, &e.
R. 8., 1841, ¢. 125, § 35.

As in other cases, we must resort to the common law, to
ascertain the meaning of the term “lien;” and it is there
thus defined: ¢“A general lien is the right to retain the pro-
perty of another for a gencral balance of accounts; but a par-
ticular lien is a right to retain it only for a charge, on account
of labor employed, or expenses bestowed upon the identical
property detained.” 2 Kent’s Com. 634. The author adds,
“The one is taken strictly, but the other is favored in law.
The right rests upon principles of natural equity and com-
mercial necessity.”

The lien referred to in the statute cannot be a general lien;
the language forbids such construction. But in its character,
it is the same ag a particular lien, at common law.

The principle embraced in the statute is founded in natu-
ral justice, that the party, who has enhanced the value of the
property, by incorporating therein his labor or materials,
shall have security on the same, though changed in form, and
inseparable from the property. But justice does not require,
that he should be allowed the security, in the same property,
for the price of materials, which became no part thereof.

Materials, sold by one party to another, under the repre-
sentation that they would be wrought into a vessel, which the
latter contemplated building, or which was in the process of
construction by him, and afterwards diverted from that pur-
pose, by being disposed of by the purchaser, or taken and sold
on an execution against him, so that they never became a part
of the vessel, have not been bestowed upon the identical ves-
sel, for which they were purchased ; but may in fact have been
incorporated into another vessel, to which the lien could with
greater propriety attach.

If the doctrine advocated by the plaintiffs’ counsel should
prevail, the laborers upon a ship, and those who provide mate-

VoL. XLIL 11
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rials which are actually used in its construction, may be de-
prived of their respective liens thercon, by a previous suit
and attachment, in favor of a party who has sold materials for
the same ship, but which have never been used upon it.

It cannot be doubted, upon a true construction of the statute,
that the lien provided thereby, can extend no further, than
to Le security for the price of the labor and materials actually
expended upon the property to which it attaches.

About one-half of the iron which the plaintiffs sold and de-
livered to A. Scammons & Co., was incorporated into the
vessel, and the balance thereof was otherwise used by the pur-
chasers, and remained in the yard and was sold by the officer
who had attached it; at the same time of the sale of the iron,
the vessel was also sold by the officer, subject to all liens
thereon, she then remaining unfinished upon the stocks. Sub-
sequently, the plaintiffs instituted their suit, to secure and en-
force their lien upon the vessel for the iron furnished by them.
The defendant, as sheriff of the county of Hancock, made
return upon the writ in that action of the attachment of the
vessel; judgment was afterwards rendered in the action for
the full price of all the iron delivered ; an execution was issucd
on that judgment, and within thirty days after the rendition of
the judgment, the vessel was duly demanded of the defendant
that it might be taken and sold on the execution; and the de-
fendant neglected to deliver the same. To recover damages
for that neglect, this action is brought, the judgment remain-
ing in no part satisfied.

The value of the iron, not used about the vessel, was merged
in the judgment, and could not be separated from the value of
the other portion. This was a waiver of the lien. Bicknell
v. Trickey, 34 Maine, 373. The vessel having been previously
sold to satisfy other debts, it could not be sold again, unless
to enforce existing liens. Upon the dclivery of the vessel,
when demanded of the defendant, it could not have been
legally sold upon the plaintiffs’ exccution ; and they have lost
nothing by his neglect. The law requires no useless cere-
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mony, and the defendant was guilty of no omission of duty,
for which the plaintiffs are entitled to damages.
Plaintiffs nonsuit.
Hartaaway, ArpLEToN, MaY and GoopeNow, J. J., concurred.

Lemax 8. Orcurr versus WILLIAM BUTLER § al.

An award may be good in part, and bad in part; and the part which is good
will be sustained if it can be so disconnected from the remainder, that no
injustice will be done.

An award decided that A. was entitled to the «crops raised on said B’s place”
the last season, and that he was to have the ¢ privilege” of taking them off:
Held, that this referred to annual crops, and that A. was entitled to a reason-
able time within the year, in which to remove them.

Ox Facts AGrEED, from Nisi Prius.

This was an action of DEBT on a bond, conditioned to
secure the payment of an award of referees.

The facts in the case are stated in the opinion of the
Court. If the action could be sustained, judgment was to be
for the plaintiff; otherwise a nonsuit was to be entered.

A. F. Drinkwater, for plaintiff.

An award at common law is not examinable, except on the
ground of corruption, partiality, or cvident excess of power.
Yurmouth v. Cumberland, 6 Maine, 21. A liberal construc-
tion should be given to awards. 8 Mass. 398, It is well
settled, that no intendment shall be indulged in to overturn
an award, but every reasonable intendment shall he allowed
to uphold it. Karthans v. Ferrers § al., 1 Pet. 222.

An award, good in part and bad in part, may be sustained
as to that part which is good. 6 Maine, 247; 18 Maine, 255.

Wiswell, for defendants.

1. The referces exceeded their authority, by deciding on
matters not submitted to them. No power was given the
arbitrators to determine whether the conveyance made by
Orcutt to Wasson was valid, or not.

£ e
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Wasson was 1o party to the reference. Kyd on Awards,
140; 10 Mass. 398.

2. The award is void for uncertainty, and by reason of the
referees excceding their powers in other respects.

The referees gave Orcutt the privilege of taking off the
crops raised on Butler’s farm the previous season.

No time was specified, within which the crops were to be
taken off. Com. Dig., Arbitrament, E. 11; Kyd on Awards,
194.

He might, therefore, consult his own convenience about i,
to the manifest injury and annoyance of Butler.

This was evidently an assumption of power on the part of
the referces, and the acts permitted to be done by Orcutt
were not sufficiently certain and specific, provided the referees
had the power. Banks v. Adams, 23 Maine, 259.

«“ The whole matter was left by the award in a condition to
cause further contest and difficulty.” Ibid. 260.

By the language of the award, Orcutt was to have the
privilege of paying the costs, as well as to take off the crops.
He might decline, or be unable to avail himself of this priv-
ilege.

3. The award could not be performed without a violation
of law.

By giving Orcutt the privilege of going on to Butler’s farm,
of entering his barn and granaries, whenever he saw fit, to
take off the crops of the preceding season, they attempted to
authorize acts of trespass for which Orcutt would be liable.

ArrrLETON, J. — The parties, Orcutt and Butler, having
agreed to submit “all demands of every description, and all
controversies now existing between the parties,” to the de-
termination of certain referees, the defendant Butler gave the
plaintiff a bond with surety, the condition of which is, «that
if the said Butler shall abide by the decision of said referees,
and pay all sums of money that may be awarded against him
to the said Orcutt, within thirty days from the publishing of
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said award, then this obligation to be void, otherwise to re-
* main in full force and virtue.”

The referees awarded that “the said Leman S. Orcutt re-
cover against the said William Butler three hundred and six-
teen dollars as damages; said Orcutt to have the privilege of
taking off the crops raised on said Butler's place the last sea-
son, and to pay the costs of reference, taxed at twenty-six
dollars and ten cents; the conveyance heretofore made by said
Orcutt to Samuel Wasson is to be valid, the consideration for the
same having been allowed to said Butler.”

The award having been duly published, the plaintiff seeks
in this action to recover damages for its non-performance.
To this the defendants object, on the ground that the referees
have exceeded their authority, by embracing in their award
matters not submitted, and that consequently the same is void.

The submission is most general in its terms. It includes
#gll demands of every description, and all controversies be-
tween the parties.” It washeld in Munroe v. Maine, 2 Caines,
320, that a submission of matters of the realty and of « divers
other matters,” was equivalent to a general submission of all
questions and controversies between the parties, and that
under it general releases might be awarded. In Noble v.
Preble, 13 Serg. & Rawle, 319, the Court held that a submis-
sion “of all business of whatever kind in dispute between the
parties” included prosecutions for assaults and batteries. In
the present case it is difficult to perceive what was properly
excluded from the consideration of the referees.

It has been determined by a series of decisions that an
award may be good for part and bad for part. The Court
will sustain the part which is good, if it can be so disconnect-
ed from the remainder of the award, that no injustice shall
be done. DBanks v. Adams, 23 Maine, 259 ; Boynton v. Frye,
33 Maine, 216. “An award,” says WoopwortH, J., Coz v.
Jagger, 2 Cow. 633, “may be good in part and void in part,
when the part, which is void is not so connected with the rest
as to affect the justice of the case. It is then void only pro
tanto.”
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That portion of the award relating to “the conveyance here-
tofore made” to Wasson, is vague and indefinite. This con-
veyance is declared valid, «the consideration for the same
having been allowed to said Butler.” This may have been
one of the matters in controversy between the parties and
therefore properly considered. DBut whether that be so or
not is immaterial. It is sufficient that there is no connection
between this portion and the residue of the award. The
damages do not relate to the Wasson conveyance, and are
obviously separated from it.

The award clearly and definitely specifies the damages, and
costs of reference, for which the plaintiff is entitled to re-
cover. To so much of the award there can be no legal ob-
Jjection.

From the award it would seem that the plaintiff was cn-
titled to the “crops raised on said Butler's place,” and that
he was to have “the privilege” of taking them off. This ob-
viously refers to annual crops. The plaintiff having the priv-
ilege of removing them, is entitled to a reasonable time within
the year in which to remove them. If they have been re-
moved and the plaintiff has received them, he has no cause of
complaint. If the defendant Butler has prevented the plain-
tiff from removing them within the year, and has appropriated
them to his own use, he is liable in damages for their value.

Defendants defaulted.

TexnEY, C. J., and Hateaway, May and GoobpExow, J. J.,

concurred.

Erisga MARRS versus NICHOLAS GRAY.

In an action for malicious prosecution, the question whether the circumstances
of a particular case afford to the accuser, a probable cause for making the
accusation, is a question of law which arises from the facts established in
evidence.

A. brought an action of trespass against B. and others. ¢ Neither party” was
eentered, by agreement, in the suit, on payment by defendants of a certain
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sum of money. B. then commenced a suit against A. for malicious prosecu-
tion ; — Ield, that B. under these circumstances, could not contend that A.
had not probable cause for his suit, and that a nonsuit must be entered.

Ox Report from Nisi Prius, HaTnAwAY, J., presiding.

This was an action for malicious prosecution. Plea, the
general issue, with brief statement.

The alleged malicious prosecution, was a suit commenced
by the defendant against the plaintiff in this case, and others,
for trespass, which was settled at a subsequent term of the
Court, as appears by the agreement signed by C. J. Abbott
and B. W. Hinckley, attorneys for the parties. The agree-
ment was performed by the parties, and “N. P.” entered on
the docket.

The plaintiff offered testimony to prove that said action
was without probable cause, and malicious; that he was made
a party in the trespass suit in order to prevent his being a
witness; and that he suffered damage thereby.

Whereupon the defendant moved for a nonsuit, and by
consent of parties, the case was taken from the jury and sub-
mitted to the whole Court. If, upon the facts presented and
the testimony offered, the action could be legally maintained,
it was to stand for trial, otherwise a nonsuit was to be
entered.

B. W. Hinckley, for plaintiff.

1. The entry of “neither party” has no effect beyond the
taxable cost in the action, and does not preclude the plaintiff
from commencing another action for the same cause.

2. To maintain this action, it is not necessary there should
have been a judgment in the defendant’s favor, nor a trial in
the prosecution complained of. Espinasse, N. . 527; Mar-
tin v. Lincoln, Bell’'s N. P. 23 ; 2 Greenl. Ev. § 452, and cases
cited; Pierce v. Thompson, 6 Pick. 193; Clark v. Cleveland,
6 Hill, 344 ; Burnham v. Sanford, 19 Wendall, 417.

3. This action is maintainable for other injuries than mali-
cious arrests, or excessive attachments of property. Espinasse,
N. P. 527, 528; 2 Greenl. Ev. § 449, and whole title Mal.
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Pros. And it is not necessary to prove an arrest. Stepp v.
Partlow, Dudley, (Geo.) 176.

4. To give evidence in a court of law is a personal right
incident to every citizen, who has not been convicted of crime;
and any malicious act by which he is deprived of it, is an in-
jury for which he should have redress by action.

5. The proseccution complained of was an abuse of legal
process for which the plaintiff should maintain his action.
2 Dane'’s Abr. T26.

C. J. Abbott, for defendant.

1. The prosecution complained of, having been a civil action
in which there was no arrest of the body nor attachment of
property, and no other special damage alleged and offered to
be proved, no damage other than that ordinarily arising in
civil actions, and for which the law provides what it considers
proper indemnity in the way of costs, this action cannot be
maintained. Oliver’s American Prec. 368 ; Preston v. Hosmer,
1 Bos. & Pul. 205; 1 Salkeld, 14; 2 Chitty on Plead. 241,
note; 2 Phil. on Ev. 116, note; Vanduzer v. Lenderman, 10
Johns. 106 ; Sinclair v. Eldred, 4 Taunt. 9; 2 Starkie on Ev.
917, note; Potts v. Imlay, 1 South. 330.

2. The alleged malicious prosecution having been adjusted
by the parties, and this plaintiff having allowed in the settle-
ment the damages for which that action was brought, and
agreed to the entry of “neither party,” conclusive proof of
probable cause is thus furnished. Savage v. Brewer, 16 Pick.
453.

3. The present plaintiff, having voluntarily adjusted the
defendant’s action against him, on the terms set forth in the
agreement of the parties, and those terms having been fulfilled
by defendant on his part, is estopped from maintaining this
action.

TexNey, C. J.— The action of Nicholas Gray against
George Snow, David M. Hooper and Elisha Marks, was tres-
pass for a breach of the close, and cutting and carrying away
the grass growing thereon. The defendants pleaded jointly
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the general issue, and filed a brief statement alleging that the
seizin and possession of the land was in Snow, and that
Marks had a license from Gray. From the writ, pleadings
and agreement, signed by the attorneys for the parties in that
action, we infer that the alleged trespass was upon land on
which Snow had attempted to levy an execution in his favor
against one Albion P. Gray.

The basis of this suit is alleged to be, that Marks, the plain-
tiff thercin, was made a party defendant, in the other action
above referred to, for the purpose of preventing him from
being a witness in the trial of the same.

The settlement of that action, by the agreement, must be
treated as madc by all the parties thereto; and the defendants
in the same, consent to the payment of the sum of eight dol-
lars for the hay claimed by the defendant Gray.

Whether the circumstances of a particular case, afford to
the accuser a probable cause for making the accusation, is a
question of law, which arises upon the facts established in
evidence. 2 Stark. Ev. 912,

When the defendants in the original action so far admitted
the charge in the writ as to agree to allow, in the scttlement,
a certain sum on account of the trespass, and the action was
disposed of according to that settlement, it cannot with pro-
priety be contended by them that there was a want of proba-
ble cause, Plaintiff nonsuit.

Rice, AppLETON and GoopENOW, J. J., concurred.

Hasgerrn, W. HINCKLEY versus INHABITANTS of PENOBSCOT.

All business, traveling, and recreation on the Lord’s day, ¢ works of necessity
or charity excepted,” are, under R. S. of 1841, c. 160, § 26, offences punish-
able by fine,

A town is not liable for an injury, occasioned by its defective highway, to a
horse with which a person is traveling on the Sabbath day before sundown,
unless the traveling is a work of charity or necessity.

VoL. xuIr 12
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It is necessary, in an indictment or complaint under a statute defining an
offence with certain exceptions, to negative by averments all the exceptions,
and to charge all the circumstances constituting the offence.

But it is not necessary in the frial, for the government to prove negative aver-
ments.

If the defendant relies upon an exception he must prove himself within it.

In an action against a town for an injury to a horsc in consequence of a defec-
tive highway, it being shown that it oceurred while traveling on the Lord’s
day before sundown, the burden of proof is upon the plaintifi to show that
the traveling was a work of charity or necessity.

THis was an action of the Case for an injury to plaintiff’s
horse alleged to have been caused by a defect in the highway
in the town of Penobscot. DPlea, the general issue.

The evidence introduced, tended to show that the horse
was let by plaintiff, the keeper of a livery stable in Bluehill, to
the Misses Henry to go to their father’s house, in Brooksville,
on a Saturday in November, 1855, and that while returning
to Bluehill on the next day, being Sabbath day, and before
sundown, the alleged injury, if any, was inflicted. Defend-
ants’ counsel contended that said use of the horse on the
Lord’s day, except for purposes of “necessity or charify,” was
in violation of law,and therefore that plaintiff could not re-
cover for the injury occasioned.

One of the instructions given to the jury by the presiding
Judge, and the only one necessary to refer to here, was, that
traveling on the Lord’s day was in violation of law, except
for purposes of neccssity or charity; but that, inasmuch as
traveling for those purposes on that day was lawful, the legal
presumption would be that the traveling in question was law-
ful, unless there was proof to the contrary; and that, as the
defendants alleged that it was illegal, the burden was upon
them to prove it.

The verdict was for the plaintifl. The defendants except-
ed to the foregoing ruling of the Court.

Hinckley, for plaintiff.

The defendants contend that the plaintiff could not recover
in this action, because the use of the horse was on the Lord’s
day, and therefore prohibited by law.
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1. The statute does not prohibit all traveling on that day.
It permits it for purposes of necessity or charity. There was
no evidence of the occasion of the traveling. Miss Ienry was
not inquired of in respect to this point. The evidence leaves
the case to the presumption of law. The right of going from
place to place at will i3 one of the natural personal privileges
belonging to every individual. Any restraint upon it must
be by positive enactment. If the restraint is partial, then it
is the cxception to the general right, and must be shown by
the party who would avail himself of it. The presumption of
law is, that the traveling on that day was lawful.

Greenleaf, in vol. 1, § § 33 and 34 of his Evidence, speaking
of presumptions, says: “As men do not generally violate the
penal code, the law presumes every man innocent; but some
men do transgress it, and therefore evidence is received to
repel this presumption.” He further says: ¢«The same pre-
sumption arises in civil actions, where the act complained of
was unlawful.”

This case is in principle the same with Nason v. Dinsmore
§ al., 34 Maine, 391, where the bond in suit was dated Sun-
day. The Court decided that, inasmuch as it might have
been made after sundown, when it would be lawful to make
it, it was incumbent on the defendants, who alleged its inva-
lidity, to show that it was made before sundown, and that
“the presumption is, that the parties acted in conformity to
law, and not in opposition to it, and the bond must be re-
carded as valid.”

2. The presumption is, therefore, I insist, that these young
ladies were lawfully traveling, and such was the fact, although
it did not appear from the evidence in the case. They went
to sec their sick mother, and one of them was obliged to re-
tarn on Sunday in order to commence her school on Monday
morning according to her contract with the district. This
was a sufficient necessity to make the traveling lawful.  Com-
monwealth v. Knox, 6 Mass. T6.
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C. J. Abbott, for defendants.

Plaintiff’s action is for an injury to his horse through a de-
fect in a highway in Penobscot.

It appears that the horse was let to go to Brooksville, and
on its return on Sunday, before sundown, the injury occurred.

The burden of proof is upon plaintiff to show that the in-
jury has arisen without fault on his part. Adams v. Carlisle,
21 Pick. 146 ; Garmon v. Bangor, 38 Maine, 443 ; Moore v.
Abbotr, 32 Maine, 46 ; Furrar v. Green, 32 Maine, 574 ; Mer-
rill v. Hampden, 26 Maine, 234; French v. Brunswick, 21
Maine, 29.

As plaintiff must show he was free from fault, the burden
of proof is on him to show that the use of the horse on the
Lord’s day was a work of necessity or charity, or justifiable,
so far as he was concerned. DBusworth v. Swansey, 10 Met.
363.

The decisions in our own Court are to the same effect. Ior
where the defcnce set up against the validity of instruments
has been that they were made on the Lord’s day, it has never
been considered necessary to show that they were not works
of mnecessity or charity. Zowle v. Larrabee, 26 Maine, 464 ;
State v. Subur, 33 Maine, 539 ; Hilton v. Houghton, 35 Maine,
143.

ArpprrroN, J. — By R. 8.; ¢. 160, § 206, all business, travel-
ing and recreation, “works of necessity or charity excepted,”
are made offences and punishable by fine.

Where the enacting clause of the statute describes an offence
with certain exceptions, it is necessary in a complaint or in-
dictment to state all the circumstances constituting the offence
and to negative all the exceptions. State v. Keen, 34 Maine,
500; State v. Adams, 6 N. H. 532.

Upon the trial of the accused in such case it is not neces-
sary for the government to prove negative averments. The
facts constituting the offence being established, it is incumbent
upon the defendant, if he relies upon the exceptions of the
statute, to bring his case within those exceptions. State v.
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Crowell, 25 Maine, 173; State v. Whittier, 21 Maine, 341.
The burthen of exculpatory proof is on him.

In the present case, the fact of traveling on the Sabbath,
as defined by R. 8., ¢. 160, § 28, prima fucie, made out a viola-
tion of the statute by which such traveling is prohibited. The
burthen was on the person so traveling to show that it was a
work of charity or necessity. Bosworth v. Swansey, 10 Met.
360. Gregg v. Wyman, 4 Cush. 322. The instructions given
Were erroneous. Ezceptions sustuined.

Texyey, C. J., and Rice and Curring, J. J., concurred.
Haruaway, J., concurred in the result.

COUNTY OF WASHINGTON.

JONES A. BOHANAN wversus S. W. Pore § al.

WWhere, by simple contract, a party stipulates for a valuable consideration with
another, to pay money or do some other beneficial act for a third person, the
latter, if there be no objection other than a want of privity between the par-
ties, may maintain an action for breach of such engagement.

But if such third person elect, as he may do, to seek his remedy directly
against the party with whom his contract primarily exists, there is an im-
plied abandonment of the other remedy.

The two remedies are not concurrent, but elective.

A. contracted to haul logs for B., who agreed to pay A.’s men. D. worked for
A. in getting the lumber into the stream :— Held, that he might recover pay
for his labor of either A. or B.:-— Held, also, that having elected to look to
A., and by suit having recovered a part of his pay of him, he could not
afterwards maintain an action against B. to recover pay for the same labor.

ON Facrs AGREED from Nisi Prius.

This was an action of assumpsit brought upon a contract.
The general issue was pleaded and joined, with a brief state-
ment, setting forth that the plaintiff had been paid for the
labor named in his writ by one Henry P. Whitney, or by rea-
son of the judgment hereinafter mentioned, for whom he

/
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worked, and that said plaintiff recovered judgment against
said Whitney in a suit for the same labor, and enforced his
lien for said labor upon the logs he worked upon, by a sale of
the same by D. G. Wilson, deputy sheriff, on the execution, at
public auction.

It was agreed that the plaintiff was hired by Henry P.
Whitney and worked upon said logs in hauling and cutting
them. That before hiring him, Whitney showed him said con-
tract, and plaintiff read it, and Whitney told him he had no
other way of paying except through the contract; that there
was due from Whitney to plaintiff for his labor $50,85, for
which Whitney gave plaintiff an order on defendants; that
plaintiff prescnted the order soon after to defendants, who
refused to accept or pay it, and said order has never since
been paid, unless by reason of a sale of said logs upon cxecu-
tion. Whitney-put a four ox team into the woods, and hauled
logs in accordance with the contract. Ie did not drive the
logs, but the defendants drove them and charged Whitney for
the same in account. There has been no settlement between
Whitney and defendants for the operation. Defendants have
an account against Whitney for supplies, &ec., under said con-
tract, amounting to $1160,29, and a credit of $1020,73 in his
favor, and there was a balance of account against Whitney at
the date of the writ.

On May 22d, 1853, plaintiff sued said Whitney for said
sum of $50,85, claiming a lien for labor on the logs marked
five notches and a cross, on which writ, the said mark of logs
then in the boom, were attached May 27, 1853 ; the action
was defaulted October term, 1853; and the execution duly
issued, was seasonably put into the hands of D. G. Wilson, a
deputy sheriff, who seized the said mark of logs, and duly ad-
vertised and sold the same at public auction, Nov. 3, 1853, for
the sum of five dollars, to one Folsom, and discharged upon
said execution the sum of ninety-six cents, and returned the
execution satisficd for that amount and no more. And the
same has never been satisfied or paid, except so far as may
be by said sale of logs.
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If, upon the above statement of facts, the full Court should
be of opinion that the plaintiff can maintain his action, the
defendants are to be defaulted; otherwise, the plaintiff is to
become nonsuit.

George W. Dyer, for plaintiff,

1. Defendants are liable in this action, because by their
contract with Whitney they agreed to pay Whitney’s hired
men one-third of their wages when the logs got into the boom,
and two-thirds in three months afterwards.

The case finds that this contract was made known to plain-
tiff before hiring, and that he was informed by Whitney that
he had no other way of paying him; that plaintiff hired with
Whitney, and performed the labor mentioned in the contract;
that the logs were in the boom May 27, 1853, more than three
months before this action was commenced; that defendants
have not actnally paid plaintiff, and that he is §till unpaid.

It does not affect plaintiff, whether Whitney did or did not
perform his contract with defendants.

2. The pleadings put the defence to this action upon the
ground of payment through the execution Bokanan v. Whitney,
and do not offer the judgment, &c., in that action as a bar to
the recovery in this action.

The case finds that the debt sued in this action was not in
fact paid through the execution of Bokanan v. Whitney, ex-
cept to the extent of ninety-six cents, and that the said execu-
tion was satisfied for so much, and for no more.

3. If the judgment in Bokanan v. Whitney is in effect pleaded
in bar, then the parties to this action, and to Bohanan v.
Whitney, are not the same, nor privies. 1 Greenl. Ev. § §
523, 535. The plaintiff had his right of action against de-
fendants, as well as against Whitney, severally, and the judg-
ment Bokanan v. Whitney is no bar to this action. 1 Greenl.
Ev. § § 533, 539, and cases there cited.

Defendants have their right of action over against Whitney.

George Walker, for defendants. ,

The plaintiff had a contract with two branches to it. Either
he might hold Whitney or the defendants, but not both. To
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select one was to relicve the other. After plaintiff had
sclected Whitney as the party with whom he had contracted,
and who was to be liable, and that liability was perfected by
a judgment, defendants then had a right to suppose that they
were relieved from the contract, and might settle with Whit-
ney and pay him.

It follows, that the judgment against Whitney is in the na-
ture of & bar or estoppel to the plaintiff’s right to recover;
and for the reason that estoppels are applied to prevent liti-
gation and circuity of actions, the plaintiff should not have his
action first against Whitney, then against defendants, and the
defendants over again to Whitney.

Nor was it nccessary that the judgment plaintiff v. Whitney
should be pleaded in bar. 1t is sufficient if it be set out in the
brief statement. Potter v. Tetcomb, 16 Maine, 423,

Dyer, for plaintiff, replied.

May, J.—TIt is undoubtedly true, as a general proposition,
that no action can be maintained upon a contract, except by
some person who is a party to it. DBut this rule of law, like
most others, has its exceptions; as, for instance, where money
has been paid by one party, to a second, for the benefit of a
third, in which case the latter may maintain an action against
the first for the money. So, too, where a party for a valuable
consideration stipulates with another, by simple contract, to
pay money or do some other act for the benefit of a third per-
son, the latter, for whose benefit the promise is made, if there
be no other objection to his recovery than a want of privity
between the parties, may maintain an action for a breach of
such engagement. This principle of law is now well estab-
lished both in this State and Massachusetts. Hinckley § al.
v. Fowler, 15 Maine, 285 ; Felton v. Dickinson, 10 Mass, 287;
Arnold § al. v. Lyman, 17 Mass. 400; Hall v. Marston, 17
Mass. 575 ; Carnigie v. Morrison, 2 Met. 381, and Brewer v.
Dyer, 7 Cush. 337.

In this last case, it is said by BierLow, Justice, as the opin.
ion of the full Court, that the rule “does not rest upon the
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ground of any actual or supposed relationship between the
parties, as some of the earlier cases would seem to indicate;
nor upon the reason, that the defendant by entering into such
an agreement, has impliedly made himself the agent of the
plaintiff; but upon the broader and more satisfactory basis,
that the law, operating upon the act of the parties, creates the
duty, establishes the privity, and implies the promise and ob-
ligation, on which the action is founded.”

But while the law does this in favor of a third person,
beneficially interested in the contract, it does not confine such
person to the remedy which it so provides; he may, as the
authority last cited shows, if he choose, disregard it and seek
his remedy directly against the party with whom his contract
primarily exists. But if he does so, then such party may re-
cover against the party contracting with him, in the same
manner ag if the stipulation in the contract had been made
directly with him and not for the benefit of a third person.
The two remedies are not concurrent but elective, and an
election of the latter implies an abandonment of the former.

Applying these principles to the facts in the present case,
it appears that the plaintiff, he being one of “the hired men”
whom the defendant by the terms of his contract with Whit-
ney was to pay, might, if he had chosen so to do, have brought
his action in the first instance against the defendant, relying
upon the beneficial interest secured to him in said contract;
or, disregarding this remedy, he might have elected to rely upon
the original undertaking of Whitney, and therefore have pro-
ceeded against him. The facts show that he elected the lat-
ter mode, and having done so, he must be regarded as having
thereby consented that Whitney should be at liberty to avail
himself of the funds, which he had set apart in the contract
for the payment of the plaintiff, (if any such there were,) in
order that he might be able by means of such funds, if neces-
sary, to satisfy such judgment as the plaintiff might recover
against him. By such election the plaintiff relinquished all
claim upon the particular funds appropriated for his benefit
and gave to Whitney the control and disposition thereof.

VoL. XLIIL 13
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This defence, avoiding and repelling, as it does, the promise
declared on, may properly be shown under the general issue.
Gould’s Pleading, c. 6, § § 47, 48. Plaintifft nonsuit.

Texyey, C. J., and HarHawaY, APPLETON and GOODENOW,
J. J., concurred.

JonN L. GinyMaN versus DaNIBEL CUSNNINGHAM.

A, owning a mining “claim” in California, agreed with B. to work it with

him, dividing equally between them what should be taken out of the claim.
B., after receiving a certain amount of gold taken from the claim, left the
country, no settlement between the parties having been made. Whether
there were any outstanding debts against A. and B., growing out of the
transaction, did not appear, — Held, that an action of assumpsit for money
had and received, would lie to recover of B., A.s share of the gold, or its
proceeds in the hands of B, —
Ifeld, also, that evidence in regard to the customs or usages prevailing among
persons mining in company in California, and also as to the reputation of a
place, as being dangerous and unsafe for persons known to have money, was
inadmissible.

O~ Report from Nis¢ Prius, May, J., presiding.

This was an action of assumpsit for money had and re-
ceived.

The specification of the plaintiff’s claim, filed in mnotice,
was as follows:—

“Daniel Cunningham to John L. Gilman, Dr.

“TFor one half of the money received for the gold belong-
ing to said Cunningham and Gilman, and sold by said Cun-
ningham, and converted to his own use, in September, 1854.”

The plea was the general issue, which was joined, with a
brief statement that Defore the time of the commencement of
this action, to wit, on the first of September, 18534, the de-
fendant entercd into co-partnership with the plaintiff, in the
business of mining in California, which co-partnership had not
been dissolved, and of which co-partnership business there
had never been any final settlement; that the defendant had,
at the date of the writ in this action, and still had, an equal
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interest in a large amount of said co-partnership property in
the posscssion of plaintiff, and upon a fair adjustment of the
partnership business nothing would be due the plaintiff. That
plaintiff has made no application for a dissolution of the part-
nership, and that defendant was about returning to California
for the prosecution of the partnership business, when he was
arrested on the writ in this action.

The plaintiff read the deposition of Ansel Olmstead, who
testified that he resides in Sonora, Tuolumne county, Califor-
nia. Knew plaintiff in September, 1854, and the defendant
from February, 1854, until he left California in the September
or October following. The defendant showed him a gold
specimen, which he said weighed 24 ounces, also some other
specimens. This was at Adams & Co.’s banking house in
Sonora. He also told him, at the same time, that he had a
piece of gold at Columbia that weighed 64 ounces. e said
he dug the gold on a claim at the head of Negro Guleh, near
Columbia, county of Tuolumne; said he and his partner were
offered $500 for one-third interest of the claim; said he had
made some $2000 or $2500. e had this conversation in
September, he thinks, and on Sunday previous to defendant’s
departure for the Atlantic States. The next Saturday de-
ponent went up to the “claim,” and found John L. Gilman at
work in it.  « Cunningham left unbeknown to Gilman.”

The sentence in italics was objected to, as containing mat-
ter which could only be derived from plaintiff, but it was
admitted by the presiding Judge.

Plaintiff read the deposition of Wm. 8. Cooper, who testi-
fied that he resided in Sonora. Previous to defendant’s
leaving California, had a conversation with him about gold
dust, &e., the Sunday before he left. Defendant told him he
had a large piece of gold, weighing some 24 ounces. Told
deponent he had deposited with Wells, Fargo & Co. $1500
more. Said that and the gold dust he showed me belonged
to him and John L. Gilman. Said he had $500 at D. O.
Wells & Co.s of his own. Defendant told me he and John
L. Gilman mined together, near Columbia; that they were
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mining together in August and September, 1854 ; that he and
plaintiff owned the mining claim, and they were equal part-
ners and worked the claim together; said he took charge of
the gold dust as it came out of the claim, and deposited it at
the banking house; that it was usual with miners for one to
take charge of the gold dust. On cross-examination, depo-
nent testified as to the personal moral habits of the plaintiff
and defendant; also as to Caleb Gilman’s keeping a drinking
and gambling saloon.

Plaintiff read deposition of Caleb Gilman, who testified,
among other things, that defendant told him he and plaintiff
were in partnership in mining at a place called Negro Gulch,
in August and September, 1854 ; went with defendant to the
claim at that time. Defendant said he went to plaintiff’s
claim to try some of the dirt with a pan, and in doing so,
found a lump of gold weighing nearly $1000. Said he then
made an arrangement with plaintiff to go into partnership;
that plaintiff was to have an equal interest in the lump he
found, and that they were to divide equally the balance they
should take out of the claim; that on arriving at the claim,
he found plaintiff at work there; that defendant then showed
him a certificate of deposit of Wells, Fargo & Co. for the
$1000 lump ; the certificate was in defendant’s name ; that they
said they were going to deposit all they took out at Wells,
Fargo & Co.’s, and when they had worked their claim out,
and were ready to go home, they were going to make a divis-
ion of the money and go home together.

Plaintiff read deposition of Edward S. Hopkins, who testi-
fied that defendant, previous to the time he worked with
plaintiff, had earned in mining $300. This was stated by de-
ponent in answer to the interrogatory of plaintiff. ¢ Please
state what you know, if any thing, about plaintiff and defend-
ant mining together-— when it was, and where, and on what
terms ?” The answer was objected to by defendant as irre-
sponsive and irrelevant; but was admitted by the presiding
Judge. On cross-examination, deponent testified to the good
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moral character and habits of plaintiff, and also that his credit
was good.

‘Wmn. Dangear, for plaintiff, deposed, that on the 4th Sept.,
1854, defendant deposited with him, as agent of Wells, Fargo
& Co., a piece of gold worth $1000 ; on the 26th, same month,
another piece, valued at $500; that he afterwards bought of
him two pieces for some $1400.

There was other testimony, as to the amount of gold
received by defendant, and his converting it to his own use,
which it is not deemed important to report.

Defendant read deposition of Warren Gilman, who pro-
duced a letter from plaintiff, who was his son, to him, dated
Sept. 23, 1854. Among other things, the writer stated, in
speaking of the claim in which plaintiff and defendant were
working, that it cost a good deal to work it, as we have to
pay $4 a day for a mule and cart, and §$6 a day for water.

Defendant offered to prove by a witness, that Caleb Gilman,
in 1854, was engaged in keeping a drinking and gambling
house in California; that W. 8. Cooper told him that plaintiff
was in the habit of drinking and gambling; that Columbia
had, in 1854, the reputation of being a bad and dangerous
place, and unsafe for one having money ; that it was the usage
of miners to divide their gold every Sunday; all which was
excluded by the presiding Judge.

Defendant offered to prove by another witness, that, by the
usage and custom among miners in California, the purser of a
mining company kept the joint earnings of the company, only
during each week; that companies settled among themselves
and divided the gold taken during each week, every Sunday ;
that the purser did not make deposits with the banker for the
company ; that when a large lump of gold was found by one
of a company, the individuals of the company bid for it among
themselves, and if no one would buy it, the whole company
went together to the banker’s and disposed of it, and divided
the proceeds; and that it was dangerous to have money about
the person in Columbia, in 1854; and that persons having
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money there did not usually allow it to be known; all which
was excluded by the presiding Judge.

If, in the opinion of the Court, the action could not be
maintained upon so much of the evidence admitted, as was
legally admissible, the plaintiff was to become nonsuit. If
the Court should be of opinion that the action is maintainable
upon such evidence, and that any of the evidence which was
material, offered by the defendant, and excluded by the
Court, onght to have becn received, a new trial was to be
granted. If, in their opinion, the action could be maintained,
and the evidence offered and excluded was inadmissible, then
defendant was to be defaulted, the Court to determine for
what sum judgment should be rendered.

I. 4. Pike, for plaintiff.

1. Is the action maintainable? It is quite clear that it
should Dbe, unless there is some positive rule of law prohibit-
ing it.

Whether the parties were technical partners or not, is
deemed immaterial. That they called themselves so, does
not settle the question. The circumstance that they operated
together, each taking half of what they obtained, is not suffi-
cient to make them partners. There was no agreememt to
share losses.

2. But, admitting they werc partners, this suit will settle
all their affairs. There was no property left, as the “claim,”
if of any value, belonged to Gilman, after defendant left. By
the terms of the partnership and the nature of the case, the
partnership was dissolved when defendant left the country.
There are no outstanding claims shown to exist against the
concern. The expenses were undoubtedly paid from day to
day.

3. No demand could be necessary, before commencement
of suit.

4. In equity and good conscience, the defendant ounght to
pay the plaintiff his proportion of the money by him received.
2 Greenl. Ev, § 113.
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George W. Dyer, for defendant.

1. If the parties were partners at the date of the writ, or
had been partners, and the partnership remained unsettled,
this action cannot be maintained. Chase v. Garvin, 19 Maine,
211. The plaintiff’s own witnesses prove the partnership.
The parties themselves called their business relations a part-
nership.

The partnership having been proved to exist, the presump-
tion is, that it still exists, no evidence of dissolution having
been produced.

There were no terms ags to the time of dissolution. Leav-
ing the country did not neccssarily operate as a dissolution;
the defendant might have intended to return.

2. The testimony that defendant left the country without
the knowledge of plaintiff, was inadmissible, for the knowledge
that he so left could be derived only from the plaintiff himself.

3. Was the partnership unsettled when this action was com-
menced ?

This action was brought to enforce a settlement; and it is
so avowed by the plaintiff,

4. The plaintiff’s remedy is in equity, under the provisions
of R. S, c. 96, § 10, or by action of account. Chase v. Gar-
vin, 19 Maine, 211; Story on Partnership, . 11.

The argument of plaintiff is based upon the law as if seems
to be settled in Williams v. Henshaw, 11 Pick. 79, and in
some later cases. We do not admit these cases to be law in
Maine. Fanning v. Chadwick, 3 Pick. 420 ; Shepard v. Rich-
ards, 2 Gray, 424; R. 8., ¢. 115, § 57.

5. There are partnership effects still existing. The “claim”
is the joint property of the plaintiff and defendant.

6. The partnership being proved, the plaintiff must show
there were mno partnership debts subsisting. Williams v.
Henshaw, 11 Pick. 79. Debts must bhave been incurred; so
the evidence shows. Williams v. Henshaw, 12 Pick, 378.

7. A judgment in this case would be no bar to a suit for
other moneys received by the defendant. Thus this suit will
not settle all claims.
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8. The parties here were not tenants in common, or part-
owners. Maguire v. Pingree, 30 Maine, 508; Shephard v.
Richards, 2 Gray, 424.

9. The plaintiff should have made a demand before suit.
The property was rightfully in defendant’s possession, and in
such case, even though they were tenants in common, a de-
mand should have been made.

10. The evidence excluded, particularly that in regard to
usages in California, should have been admitted.

Goopexow, J.— This is amaction of assumpsit for money
had and received, to recover the value of a certain amount
of gold dust, or the proceeds thereof.

The position has been taken by the defendant, that this
action cannot be maintained, because, as he alleges, he was a
partner of the plaintiff at the time the dust was received;
that the partnership has not been dissolved, and that there
has been no adjustment of the affairs of the company.

From the evidence exhibited to us, we are led to the con-
clusion that the defendant has money in his hands, which,
upon the principles of equity and good conscience, he was in
duty bound to pay over to the plaintiff, before this suit was
commenced.

We are not satisfied that the parties stood in such a rela-
tion to each other by their contract, that the plaintiff cannot
enforce his claim by an action at law against the defendant.
There is a difference between partners and part owners.
These terms are not unfrequently misapplied. Cessante ratione
legis, cessat lex.

We cannot perceive any equitable claims on the part of the
defendant against the plaintiff, which might not have been
fairly adjusted in the trial of this action, by an account in
set-off. If the defendant has acted as agent of the plaintiff
in disposing of the gold dust, or in taking care of the pro-
ceeds or investing the funds arising from the same, he may
be entitled to a reasonable compensation.

We are of opinion that this action can be maintained; that
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the evidence offered and excluded was inadmissible, and that
a default must be entered. The plaintiff is entitled to re-
cover one half of the moncy received for the gold belonging
to said Cunningham and (tilman, and sold by said Cunningham
and converted to his own use, with interest from the date of
the writ; deducting a reasonable compensation for any ser-
vices which the defendant may have rendered, in disposing of
and taking care of the joint property. We are of opinion,
that the precise amount of damages should be settled, upon
the grounds stated above, by the Judge who may preside at
Nisi Prius. Defendant defardted.

Parties to be heard in damages.

TeNNEY, C. J., and HatHAWAY and May, J. J., concurred.
APPLETON, J., dissented.

WinsLow BATES versus ROBERT ENRIGHT.

The wife of A., having been convicted of selling spirituous liquors in violation
of law, was, in default of payment of fine and costs, committed to prison.
‘While in prison, and as a condition of her release, she was required, under
R. S., ¢. 175, to give her promissory notes, payable to the county treasurer,
his successor in office or his order, for the amount of fine and costs, and for
her board while in prison. These notes were indorsed in blank by the
payee to the plaintiff, who commenced a suit upon them against A., the hus-
band. The Court 2eld, that the action could not be maintained and ordered
a nonsuit.

Ox Facrs AGREED,

AsSUMPSIT on two promissory notes. The cause was sub-
mitted to the full Court upon the following agreed facts.

The first note declared on is dated April 2, 1849, payable
to Samuel A. Morse, treasurer of the county of Washington,
or his successor in office, or his order, signed by Hannah
Enright, wife of the defendant, for the sum of fifty-three
dollars, payable on demand with interest, and indorsed in
blank by Samuel A. Morse, treasurer.

This note was given by the said Hannah Enright while in

_ Vor. XuIL 14
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prison ; having been committed upon a mittimus issued by a
magistrate upon the failure of the said Hannah to pay a fine
and costs, imposed by him, for selling spirituous liquors con-
trary to law. Said note was given for the fine and costs, and
for her support in prison. 'The other note declared on was
signed by the said Hannah Enright, payable on demand with
interest to George Walker, treasurer of the county of Wash-
ington, or his successor in office, or his order, and indorsed in
blank by said Walker in his capacity of treasurer. This note
was given by said Hannah while in prison; she having becn
committed upon legal conviction for the third time before a
magistrate for selling spirituous liquors in violation of law.
She was sentenced to imprisonment in the common jail for the
term of six months, and to pay the fine and costs of prosccu-
tion. Said note was given for fine, costs, and her board
during the term of sentence.

Both of said notes were demanded of the said Hannah un-
der the 1756th chapter of the Revised Statutes of 1841 as a
condition of her liberation.

The Court were authorized to draw such inferences from
the foregoing facts as a jury might, and upon them to enter
such judgment as the law applied to the facts of the case
should require.

George I, Talbot, for plaintiff.

1. The action on the note is properly brought against the
defendant, the husband of Hannah Enright, the person who
signed it. A husband is liable for all his wife’s contracts.
“It is a strict rule of law that throws upon a husband the ob-
ligation of all his wife’s contracts during coverture.” 2 Kent's
Com. 143, 144,

2. The note in suit was negotiable and was legally trans-
ferred to the plaintiff. It has ever been the policy of the law
to promote and not to restrict the negotiability of promissory
notes. The statute of 3d and 4th Anne made promissory
notes payable to a person and to his order, or to bearer, nego-
tiable, like inland bills, according to the custom of merchants.
That statute, says Kent, has been generally adopted in this
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country, either formally or in effect, and promissory notes are
every where negotiable. 3 Kent's Com. 72; Story’s Promis-
sory Notes, 1.

The notes in this case were given in payment of fines and
costs imposed by law and for support in prison at the expense
of the State. They were given to the county treasurer, as an
officer of the government, and in trust for the State. They
were, therefore, given to the government in payment of a debt
due the government, and notes given to the government, are
negotiable, even if not made payable to bearer or order.
Judge StoRY, in his work on Promissory Notes, page 45, says:
“Indeed the rule,” (i. e. of restricting negotiability,) “never
did apply to promissory notes, or bills of exchange, assigned
to the king or government by the payee, although not origin-
ally payable to bearer or order, for those, like other choses in
action, always were assignable to the king or government
upon principles of public policy, so as upon assignment thereof
to be suable in the name of the king or government. And
bills of exchange and promissory notes originally made paya-
ble to the king or government, are, upon the like policy, held
assignable to third persons without any words of negotiability
in the instrument; and cites, United States v. Buford, 3
Peters, 30 ; United States v. Whate, 2 Hill, (N. Y.) 59.

3. In answer to the defence that the notes were given for
a larger sum than was legally due. This defence, as well as
that of illegality and duress subsequently considered, is not
open to the defendant. The notes have been indorsed, and
for aught that appears, are in the hands of an innocent holder
for value. Nothing is more familiar than the principle, that
under such circumstances the consideration of the notes can-
not be inquired into.

If this defence is open to the defendant, it is good only for
the purposes of reducing the plaintiff’s claim upon the notes,
by the amount of the excess of the actual debt, as the items
of the consideration are all specifically set forth. Bayley on
Bills, 494-5.

The statute, under which this note was taken, provides:
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“When any person convicted of a criminal offence shall be
gentenced to pay a fine and costs, or costs alone, and stand
committed until sentence be performed, if the sentence be not
complied with by the payment of the sum due, within thirty
days next following, the sheriff may liberate him from prison
if committed for no other cause, and if he be unable to pay
such_fine and costs, upon his giving his promissory note for the
amount due,” &ec., &c.

The expense of board in prison was also legally chargeable.
The Act of which chap. 175 of the Revised Statutes is a re-
vision, viz., ¢. 83, § § 1 & 2, Act of 1821, allowed persons
imprisoned for non-payment of costs to be sold to service
for that purpose. When the liberty of a citizen has become
forfeited by the commission of a crime, whereof he has be-
come duly convict, the State assumes the right to control his
employment. Thus, convicts in the State prison are required
by their labor not only to pay the expense of their mainten-
ance but a revenue to the State over and above this mainten-
ance. Houses of correction, being in the theory of our system
of criminal law the permanent places of minor punishment, as
the State’s prison is the place of graver punishment, are regu-
lated upon the principle of compulsory labor, whereby persons
sentenced to them are required to pay the expeuse of their
own support. P’oor debtors in prison become a charge upon
the creditor committing them or the towns where they have
their legal settlement. Persons committed to prison on com-
plaint, and awaiting a requisition to be taken to another State
for trial, may have the costs of their board in prison charged
to the person upon whose complaint they were arrested.
But § 16 of c. 152, R. 8., provides that « the expenses of sup-
porting prisoners committed by due process of law, and
unable to support themselves, in any jail, upon charges or con-
viction of crimes and offences committed against the State,
shall be refunded by the State ; the jailer in each county shall
render on oath to the county commissioners at each session
thereof an account of all such expenses, stating the time when
each prisoner was committed, for what offence, how long held,
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and if his term has expired when discharged, and shall exhibit
the warrants of commitment and discharge; and the jailer
shall credit all moneys and effects recetved or to be received of
the prisoner or of other persons on his account; and the Court,
on due examination into the nature of the accounts and the
abiluty of the prisoner to refund any part of such expenses, shall
order such sum as they think reasonable to be paid to the
jailer, not exceeding one dollar a week, from the county
treasury.”

Here the State assumes the payment only of the board of
prisoners “unable to support themselves,” and requires the
jailer to credit all payments of money or property received
from the prisoner, and then only pays the bill for his support
in case he is adjudged not able to pay at some future time.

But if the expense of board in prison was not legally taxa-
ble to defendant, it was a perfectly good consideration for
her note. Suppose she could not have been compelled to pay
it as a condition of release, it was something beneficial, —
something she had received, and was a good consideration for
the promise in her note. An act lawful in itself, and which
is for the benefit of one party, or to the prejudice of another,
constitutes a sufficient consideration to support a promise.
Cabot v. Haskins, 3 Pick. 83. Story, in his work on Promis-
sory Notes, § 186, says: ¢“A valuable consideration in the
sense of the law may in general terms be said to consist,
either in some right, interest, profit or benefit, accruing to
the party who makes the contract, or some forbearance, detri-
ment, loss, responsibility, or act, or labor, or service on the
other side. And if either of these exists, it will furnish a
sufficient valuable consideration to sustain the making or in.
dorsing a promissory note in favor of the payee or other
holder.” * * * «A preéxisting debt is equally as availa-
ble as a consideration, as is a present advance or value given
for the note. Even the settlement of a doubtful claim pre-
ferred against the party will be a sufficient and valid consid-
eration without regard to the legal validity of the claim if it
be fairly made.”
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4. There was a legal consideration for said notes; for a
part of said notes, i. e. fine and costs, without question, and
for the rest a valuable consideration. There was certainly
no illegality in the consideration. There is nothing illegal in
a discharged prisoncr promising to repay to the State the ex-
pense of his support in prison, even if he was not compelled
by law to do so. The consideration of a note can be illegal
only because it is against the general principles and doctrines
of the common law, as contracts against sound morals, public
policy, public rights or public interests, and because it is
specially prohibited or interdicted by statute. These are all
the kinds of illegal considerations allowed by Mr. Story.
Promissory Notes, § 189.

Nor were the notes obtained of defendant under duress.
She was legally imprisoned. Legal imprisonment is not
duress. Chitty on Contracts, 167, 168; Richardson v. Dun-
can, 3 N. H. 518; Waikins v. Baird, 6 Mass. 511 ; Crowell v.
Gleason, 10 Maine, 325; Eddy v. Herrin, 17 Maine, 338.

Bion Bradbury, for defendant.

1. In reference to the second note, I maintain that the law
gives the sheriff no authority to liberate a poor convict in any
case where the sentence conjoins the payment of a fine and
costs with imprisonment.

This authority, if it exists, is derived from the R. S., ¢. 175
but the language of that chapter restricts the power to cases
where the sentence is “to pay a fine and costs, or costs only.”

This note, then, is illegal and void.

2. Both notes were given under duress, and are, therefore,
void.

The case shows that these notes were demanded by the
sheriff as a condition of release. They were, therefore, given
under the fear of detention in prison. The notes demanded
included charges which were illegal.

It is submitted that these facts bring this case within the
rule of Whitefield v. Longfellow, 13 Maine, 146.

3. The notes taken, being for a larger sum than the sheriff
was authorized to require, were illegal and void.
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The sheriff’s power in reference to cases of this description
is derived from R. 8., ¢. 175, § 1. That statute, as will be
seen upon inspection, only authorizes the note to be taken for
the amount for fine and costs.

Both these notes include the convict’s board while in prison.

Now it is provided in R. 8., c. 205, § 22, that, in cases of
imprisonment under the laws imposing penalties for the sale
of intoxicating drinks, the keeper of the prison shall receive
his compensation for the board of the convict out of the coun-
ty treasury under the direction of the county commissioners.

4. This action, being brought in the name of Winslow
Bates, as indorsee of the notes, cannot be maintained, because
the county treasurer had no power to negotiate or indorse
them. They are not negotiable paper; they are suz generis,
the mere creatures of statutory enactment, and regulated and
controlled by statute law.

The law directs that they shall be made payable to the
county treasurer. R.S. of 1841, ¢. 175, § 1.

It provides that in case judgment shall be rendered upon
any such néote in any action brought thereon by such treasurer,
the same proceedings may be had on the execution as in other
cases of contract. R. S, c. 175, § 3.

It provides that the sheriff, as often at least as once in six
months, shall deliver such notes to the county treasurer. R.
S, c. 152, § 28.

It provides that, at the next session of the county commis-
sioners, the county treasurer shall lay before them a schedule
of such notes. R. 8., ¢. 152, § 29.

It provides that the county commissioners shall, from time
to time, examine such notes, and order the county attorney
to take legal measures for their collection, and they may au-
thorize the treasurer to compound or cancel them upon such
terms as the board may direct. R. S, c. 152, § 30.

The power of the sheriff, treasurer, commissioners and
attorney of the county over these notes is regulated, limited,
and restricted by the laws of the State.

This action is not brought by the county attorney, nor un-
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der his direction. It is not instituted in the name of the
county or the treasurer. It is brought in the name of the
indorsee of the notes, who claims them as his own.

The position, assumed by plaintiff’s counsel, that the hus-
band is liable for all the wife’s contracts during coverture, is
true so far only as she has a right to contract. But she can
make no contracts during coverture binding upon the husband
except for necessaries. 2 Kent's Com. 146.

The theory of the common law is, that the wife has no legal,
independent existence during the period of coverture, and that
she is absolutely sub potestate virs.

So the husband is liable for the torts or frauds of the wife,
but if the tort or offence be punished criminally by imprison-
ment, unless there be evidence of coercion or command by the .
husband, he is not liable. 2 Kent's Com. 149-50.

Blackstone, (vol. 1, page 443,) says: “In criminal prose-
cutions, it is true, the wife may be indicted and punished
separately ; for the union is only a civil union.”

If a wife commit an indictable offence without the presence
or coercion of her husband, she alone is responsible for the
offence. State v. Jones, 2 Blackf. 484.

George F. Talbot, for plaintiff, in reply.

May, J.— The facts in this case show that the wife of the
defendant was in prison for the non-payment of certain fines
and costs, which had been imposed upon her by a magistrate,
upon counviction for offences committed by her against the
statute prohibiting the sale of intoxicating drinks. The notes
in suit being required were given by her to procure her re-
lease from such imprisonment. It is contended by the coun-
sel for the plaintiff that these notes, being authorized by the
Revised Statutes, ¢. 175, § 1, are valid, and that the defend-
ant, as husband of the maker, is liable therefor.

Are the notes in controversy valid contracts as against the
defendant’s wife? By her marriage the right of a wife to
all her personal estate, at common law, vests in her husband,
and he becomes liable to make provision for her suited to her
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necessities, and his degree in life; but while he is not guilty
of any cruelty, or conduct which will justify her in leaving
him, and is willing to provide her a home, and all reasonable
necessaries, he is not ordinarily bound to furnish them else-
where. 2 Kent’s Com. 147. She will, however, in case she
commit adultery or elope, forfeit all claim upon her husband
to make such provision. Hunter v. Boucher, 3 Pick. 289;
McClutchen v. McGahay, 11 Johns. 281, But while she is
free from any impropriety which by the rules of law will de-
prive her of these rights, the obligation of the husband suita-
bly to provide for her, will continue, whether she reside in
his family or elsewhere; and if he fails to do so, or if he turns
her away without a justifying cause, his very treatment or
neglect will be a general letter of credit which will authorize
her to contract in his name for such necessaries as her sit-
uation requires, and his condition in life renders proper.
Bacon’s Abr., 1st Amer. Ed., vol. 1, p. 488, Letter H ; Hancock
v. Merrick, 10 Cush. 41; Kimball v. Keyes, 11 Wend. 33.
Even in cases of misconduct on her part the husband will be
held liable to third persons, for necessaries furnished her,
unless furnished under such circumstances that the person
providing them, had notice, or may reasonably be presumed
to have had notice, of the circumstances under which she was
living. Norton v. Fazen, 1 Bos. & Pul. 226, If, however,
the wife voluntarily scparates herself from her husband’s
home, such separation will be sufficient to put all persons, sup-
plying her necessities, upon inquiry as to the cause and cir-
cumstances of her living apart from him; and if they supply
her without doing so, they will do it at their peril. M-
Clutchen v. McGahay, before cited. DBut involuntary separa-
tion, without the wife’s fault, and in some instances where,
by operation of law, it exists through her fault, will not relieve
the husband from his legal responsibility to provide for her.
If, therefore, she be imprisoned for felony, he will be liable
for necessaries. 2 Starkie’s Ev., part 4, p. 698. But while
she cohabits with her husband, such cohabitation will be suffi-
cient evidence of his assent to her contracts for necessaries,

VYoL. XLIIL 15
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obtained on his credit, and of her authority to bind him
therefor as his agent. Furlong v. Hysom, 35 Maine, 332.
Such are some of the rights of the wife, and such are some of
the duties and liabilities of the husband, as they exist at com-
mon law, for her support and protection; and these are so
ample that that law, for these and other reasons springing
from the conjugal relation, deemed it unnecessary that the
wife should have ability to contract on her own account, and
therefore debarred her from such power. Shaw v. Thompson,
16 Pick. 198. So completely has the common law incapac-
itated a feme covert to contract in her own name, that she
cannot, even in cases where her conduct has absolved her hus-
band from his obligation to provide for her, bind herself by
note or contract for the payment of such necessaries as her
situation may require. Marshall v. Rutton, 8 Durn. & East,
545. Having no power or capacity to contract, she cannot
sue or be sued with or without her husband on her contracts
made during coverture. Howe v. Wildes, 34 Maine, 566, and
authorities there cited. The notes declared on are, therefore,
at common law, void contracts as against the defendant’s
wife ; and, being void, the defendant cannot under that law be
Leld liable thereon.

The question then arises whether the notes in suit are
valid as against the defendant’s wife, under the statute c. 175,
§ 1, before cited; and if so, whether that fact will make the
defendant responsible in this suit therefor. Does, then, that
statute give to a married woman, who is in prison and unable
to pay the fine and costs for which she is imprisoned, a capac-
ity to bind herself by note for the amount due, for the pur-
pose of procuring her release ? If she has not such capacity,
then no mode seems to be provided by law for her discharge ;
and her imprisonment may be for life, unless her husband or
some friend volunteers and pays the amount required as the
condition of her release. By the statute the sheriff is author-
ized to take the note of the convict only who is imprisoned
and unable to pay his fine and costs. In terms, it applics
to “any person convicted of a criminal offence;” and in favor of
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personal liberty, there seem to be good reasons for applying
it to married women and minors as well as to others. No
reason is perceived why they should be excluded from its
benefits. If the notesin suit are not the notes of the defend-
ant’s wife, then they are not statute notes; and, if they are
her notes, then they are not the contracts of her husband,
and, in the absence of any statute creating such Iiability, he
can only be held responsible for their payment upon the
ground of some legal obligation incident to the marriage
relation.

By the common law there are many cases where such an ob-
ligation on the part of the husband, to pay and discharge the
debts and liabilities of his wife, is implied. He is liable for
her debts contracted before marriage. He is also liable with
her for her torts and frauds, committed by her during the cov-
erture, where the remedy for the tort is only damages by suit
or fine. 2 Kent's Com. 149. So, too, he may be held liable
in an action upon a penal statute, to recover a forfeiture incur-
red by her, especially where such forfeiture goes to the plain-
tiff; and is in the nature of damages for injuries sustained by
reason of her tortious acts. Harbroach v. Weaver, 10 Johns.
247. Buat when the wife is prosecuted by indictment, for an
offence to which her husband is in no way privy, he shall not
be included in it, because it is a proceeding grounded merely
on a breach of the law. 1 Bacon’s Abr. 487, and cases there
cited. It is also said, in a note on the same page, that the
husband is not liable to pay the forfeiture recovered on an
indictment against the wife. It has also been held, that the
husband is liable with the wife to an action of debt or scire
Jactas, upon a judgment recovered against her for costs during
the coverture, but his property cannot be taken, nor his body
arrested, upon an execution against her alone. Haines v.
Corliss, 4 Mass. 659.

In the cases before cited, where the husband is held respon-
sible for the debts, torts and liabilities of his wife, his obliga-
tion arises principally from the fact that he is supposed to
have in his hands, by virtue of his marriage, all the wife’s per-
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sonal estate, so that she is destitute of the means wherewith
to pay them or make satisfaction. DBy our present statutes
the wife is placed in a very different position. Ier property,
held by her at the time of the marriage, does not thereby be-
come the property of the husband; and she is allowed to
retain, as against his creditors, all which may subsequently
come to her “by direct bequest, demise, gift, purchase or dis-
tribution,” unless the same came to her from her husband.
Stat. 1844, ¢. 117, § 1. She is also authorized to commence,
prosecute or defend in her own name, or jointly with her hus-
band, any suit at law or in equity, in relation to all such
property. Stat. of 1848, ¢. 73, § 1.

If the notes, then, now in suit, may be regarded under the
statute as valid contracts of the wife, since the principal rea-
sons which were deemed sufficient at common law to create a
Iegal liability on the part of the husband, to pay and discharge
her legal liabilities, have ceascd to exist, we are of opinion
that they should not be now applied for the purpose of ex-
tending the husband’s liability to cases in which they were
never before applied, even though by the principles of that
law the cases might have fallen within it. The common law
liability of the husband, has never been extended to any con-
tracts of the wife made during coverture, for the simple rea-
son that by that law, as we have seen, no such contracts could
exist. The notes in suit, if valid as against the wife, under
the statute relied upon as authorizing them, having been given
before the passage of the statute of 1844, c. 117, § 1, before
cited, are only the contracts of the wife, and not the contracts
of the husband; and she alone can be held liable thercon,
although for the sake of the remedy, the husband might per-
haps be joined with her in the suit, as he now may be in ac-
tions upon her contracts before coverture, in which case
execution can only be levied upon her estate. Stat. 1852,
c. 291, § 1. If the notes are her contracts, no action can be
maintained upon them against the defendant alone.

It is, however, contended, that if the notes in suit are not
valid contracts as against the wife, they are nevertheless valid
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as against the husband. It is urged that this is so, because
the consideration of the notes is made up of items for which
the defendant was legally responsible before the notes were
given, and the authority of his wife to execute them in his be-
half may therefore be presumed. It is true, as we have seen,
that he might have been responsible for her board while in
prison, the nature of her offence not being such as to deprive
her of her claim upon him for the necessaries of life while
there. DBut so far ag relates to the fine and costs, which went
into the note, we do not find, in the examination we have
made, nor in the authorities before cited, any principle upon
which he was liable. These were imposed upon her as the
sentence of the law, and, so far as appears, for offences in
which he was in no way implicated. They were imposed up-
on her, not as damages for injuries sustained by her tortious
acts, but simply as a punishment for her crimes; and it is not
apparent to us upon what principles the husband can be made
to bear that punishment. No person can be made to suffer
twice for the same offence; and, in our judgment, any rule of
law, by which an innocent person could be made to suffer, for
an offence which he did not commit, by reason of his relation
to the offender, would be equally unjust. Yet, such would be
the direct effect, if the defendant could be held responsible,
against his will, to pay the fine and costs imposed upon his
wife.

But, if it could be made to appear, that the defendant was
liable at common law, for the items which constitute the con-
sideration of the notes, this fact would not necessarily make
him a party to the notes. According to all the authorities
which have been examined, the husband’s liability for neces-
saries rests wholly upon his supposed assent fo her contracts,
made upon his credit, or rather upon his promise implied from
his marital duties and the circumstances of the case; and his
liability for her torts and upon judgments recovered against
her during the coverture, results from an obligation imposed
by law; but such promise or legal obligation arises only to
such persons as furnish the necessaries, or are injured by her
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torts, or are her judgment creditors, and cannot be enforced
in the name of an assignee. The mere right of the wife to
procure necessaries on the credit of her husband, or any
other liability arising on his part for her, will not authorize
her to give his negotiable notes therefor, especially for a past
or executed consideration.

The simple fact of being a man’s wife does not confer au-
thority upon her to sign her husband’s name to any contract,
(Shaw v. Emery, 38 Maine, 484,) and she cannot bind him by
signing her own signature, except it be in cases where she is
authorized to use her own name as his, or where his assent to
such use may be fairly inferred; as where a note or draft is
made payable to her with her husband’s consent, and after-
wards, by his authority, either express, or implied from ac-
companying circumstances, is indorsed by her in her own
name. In such a case the note or draft, though literally pay-
able to her, is in fact payable to her husband, and her name,
in legal contemplation, stands for his. Hancock Bank v. Joy,
41 Maine, 568.

In the case at bar, so far ag appears from the statement of
facts, the notes were signed by the defendant’s wife without
his knowledge or consent, and they cannot, therefore, be re-
garded as binding on him. If she had signed the defendant’s
name instead of her own, he could not have been held with-
out proof of her authority; and it has been held, in a case
where the wife signed her husband’s name, that he was not
bound, because her authority to make the note was not refer-
red to, or recognized upon its face, neither in the body of it,
nor in the signature. Minard v. Mead, T Wend. 68.

In view of all the facts, we are satisfied that this action
cannot be maintained. Plaintiff nonsuiz,

TeNNEY, C. J., and HataaAway and Goobexow, J. J., con-
curred in the result.

APPLETON, J., concurred.
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Morse v. Machias Water Power anl Mill Company.

SamueL A. Morse & al. wversus MacHIAS WaTER POWER AND
Miun Company.

The process of injunction should be applied with the utmost caution. It must
be a strong case of pressing necessity, or the right must have been previous-
ly established by law, to entitle a party to call to his aid this strong arm of
the Court.

The interposition of a court of equity by injunction, must be based on a clear
and certain right in the petitioner, to the enjoyment of the subject in ques-
tion, and an injurious interruption of that right, which, on just and equitable
grounds, ought to be prevented.

If it shall appear to the Court, when an injunction is asked, that other parties
than those named in the bill are interested in the result, the Court itself
may state the objection and refuse to make a decree; or, if a decree be
made, it may, for this defect, be reversed on a re-hearing or an appeal; or,
if it be not reversed, it will bind none but the parties to the suit and those
claiming under them.

The general rule in equity is, that all persons legally or beneficially interested
in the subject matter of a suit should be made parties thereto.

BiLr v Equiry. The cause was heard upon bill, answer
and proof. The prayer of the bill was, that the respondents
might be restrained by a decree of the Court from making
wider and deeper the channels through which certain mills
upon the Machias river were supplied with water.

The facts in the case, are fully stated in the opinion of the
Court.

George Walker, for petitioners.

By the R. 8., ¢. 96, § 10, general chancery powers arc con-
ferred so as to embrace the whole field of chancery jurisdic-
tion. This case comes within the class denominated nuisance.
U. 8. Equity Digest, Title Nuisance, paragraphs 40, 41.

This Court, as a court of equity, will interfere, when the
act threatened, if done, would work irreparable mischief.
The ground of the jurisdiction is to prevent the threatened
injury; to preserve the property with its natural advantages.
2 Story’s Equity Jurisprudence, § § 710, 926, 927, 928; Liv-
ingston v. Reynolds, 26 Wend. 115.

Also, when a plain, adequate, and complete remedy at com-
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mon law cannot be had. 2 Story’s Equity Jurisprudence, § §
710, T18; 1 Story’s Equity Juris. § 33.

Also, when the act done would lay the foundation for a
multiplicity of suits, and vexatious litigation. 2 Story’si‘quity
Jurisprudence, § § 901, 926.

The respondents, by their deed of Dec. 8, 1847, to the
complainants, covenanted that they and those claiming under
them should have the property named in the bill with all the
privileges and appurtenances to the same belonging. By their
act they were taking away the privileges in violation of their
covenants. 2 Story’s Equity Jurisprudence, § § 710, 718§,
721, 722, 850, 927; 2 U. 8. Digest, (Equity) Title Mill, par-
agraph 1; Kennedy v. Seavel, 12 Con. 317; Livingston v. Rey-
nolds, 26 Wend. 115; Pennsylvania v. Wheeling Belmont
Bridge Company, 13 Howard, 519.

The injury in this case would be irreparable, the cormmon
law would give no adequate relief, it would lay the foundation
for a multiplicity of suits, and is in violation of express cove-
nants.

The license or grant from the Phoenix mill owners to Smith
& Bowles, under which the defendants attempt to justify, was
between other parties, and does not bind the old Rock mill
owners or those claiming under them.

As to the question of damages, there is no rule as to what
amount of damages must be suffered before equity will inter-
fere. It is sufficient if a right has been infringed upon, which,
if persisted in, will end in great damage to, or total destrue-
tion of the right. Webb v. Portland Manuf. Co. 3 Sumner,
189 ; Boliver Manuwf. Co. v. Neponset Manuf. Co. 16 Pick. 241.

Any unlawful deepening of a channel, or diverting water,
is an injury, and a good cause of action. Blanchard v. Baker,
8 Greenl. 258; Pender v. Wadsworth, 2 East, 154; Hodsdon
v. Todd, 4 T. R. T1, 73.

Peter Thacher, for respondents.

The rights of the owners of the single mill, as to the exca-
vation of the channel leading by their mill to the defendants’
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mill, are co-extensive with those granted by the owners of the
Pheenix mill to Smith & Bowles, Aug. 30, 1848.

The corporation defendants are entitled to all the rights
touching such excavation that belong to the owners of the
single mill, and to any defence which they could make, were
they parties defendant to this bill.

Such channel as excavated, or as proposed so to be, is still
within the conditions of such original grant to Smith & Bowles.

The plaintiffs are, thercfore, estopped by the deed to the
defendants, dated May 9, 1837, to deny to the new owners
of the single mill the rights as to water osiginally granted
Bowles & Smith, and expressly confirmed by said deed, and
by consequence to maintain this suit against the corporation.

This is none the less true, if it be admitted that the Rock
mill (to wit, the old Rock mill,) had rights, as an ancient mill,
to ifs proportion of the water of the pond and river, which

could not be controlled by any grant of the proprictors of

the Pheenix.

The plaintiffs are also estopped by the deced of Morse &
Holway to the defendants of May 1, 1837, conveying the Rock
mill and the new Rock mill, to deny to the defendants the
right to deepen the channel to the extent claimed. Such
grant necessarily carries with it a right to the water equal to
that possessed by the old Rock mill, certainly all that was
necessary to the beneficial use of the new Rock mill. Fy-
man v. Farrar, 35 Maine, 64; Angell on Water Courses, Ed.
of 1851, § § 155, 157T; Dardwell v. Ames, 22 Pick. 358.

The new Rock mill is entitled to draw its water and re-
ceive its logs directly by the channel of the old Rock mill.
Nor could it be debarred of such right except by an exclusion
from this channel of twenty years, or by grant. The evidence
shows the defendants’ using this channel up to 1844 or 1846.
The defendants’ deed to Morse, senior, of Dec. 8, 1847, is not
such a grant.  Wyman v. Farrar, 35 Maine, 64.

The plaintiffs present no equitable grounds of complaint
or for relief. The excavation is decidedly for their advan-
tage; it leaves them with a channel fifteen inches deeper than

VoL. XLIIL 16
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defendants’, with a disclaimer of intention of further deepen-
ing, instead of being obliged to divide with defendants the
waters of the old channel, attended with all the inconvenience
of the passage through it of defendants’ logs,

The deepening is reasonable in any view, and essential for
the purpose of floating logs to the defendants’ mill, so that the
mill may be used so long as it reccives water enough to
carry it.

The presumption, from the fact that the owners of the
north saw in the old Rock mill, make no complaint, is, that
they regard the deepening of the channel as rightful, or as
no injury.

But if the excavation cause any diversion of the water, it
is too trifling to justify any interference of the Court. At
most, it is only damnum absque injuria. Shrove v. Vorkees,
2 Green’s Ch. 25.

If there be a cause of complaint, it is not such an one as
will authorize the Court to grant an injunction. There is a
plain and adequate remedy at law. There is no such irrepar-
able, remediless injury, as affords ground for an injunction,
until the question of right is settled at law. Dana v. Valen-
tine, 5 Met. 8; Webster v. Clar § al., 25 Maine, 313 ; Galvin
v. Shaw, 12 Maine, 454 ; Attaquin § al. v. Fish, 5 Mect. 140,
pp- 148-9; Lord Elden, in Norway v. Rowe, 19 Ves. 146;
Porter & al. v. Witham § al., 17 Maine, 202; Ingraham v.
Dunnell & al., 5 Met. 118; 3 Danl. Chanc. Prac. p. 1850,
note 1, p. 1854, note; Olmsted v. Loomis, 6 Barb. Chanc. 187;
Read v. Gyford, 6 Johuns. 19; U. S. Equity Digest, “ Equity,”
§ § 238, 2424,

Webb v. Portland Manuf. Company, 3 Sum. 189, is not a case
in point against us, because this Court has but limited equity
Jjurisdiction. See Attaquin v. Fish, 5 Met. 140.

In Stevens v. Stevens, 11 Met. 251, the dam and ditch com-
plained of had been adjudged a nuisance at common law.
And so in Bemis v. Upham § al. 13 Pick. 169. Sce also
Porter § al. v. Witham § al. 17 Maine, 292.

An injunction cannot be granted, because the acts to pre-
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vent which, it is solicited, have been done. The channel has
been excavated. Ait'y General v. New Jersey Railroad §
Transportation Co. 2 Green’s Ch. 136.

But if no one of these grounds can be sustained, the plain-
tiffs must fail, because the bill is fatally defective in the want
of the appropriate parties defendant. Defendants and the
owners of the single mill, should have been joined. The ob-
jection is now well taken. Felch v. Hooper, 20 Maine, 159 ;
Story’s Eq. P1. § 72; 1 Danl’s Chane. Prac. 240, 329 ; Hough-
ton v. Davis, 23 Maine, 28; Hussey v. Dole, 24 Maine, 20.

Texxey, C. J. — 1t appears from the bill, answer and
proof, that the mill Pheenix was built in the year 1763; —
that it stands upon the north side of the Machias river, upon
or below a dam erected across the same at the lower falls,
and was the first mill built at that place ; — that the privilege
extends to the thread of the stream;-—that at a time not
particularly specified, another saw-mill, having therein two
saws and other machinery for the manufacture of lumber, was
erected by the owners of the Pheenix on the land and privi-
lege belonging to them, called the “Rock mill”;— that on
August 30, 1828, George S. Smith and Stephen S. Bowles
were owners of a portion of the privilege on which the mill
Pheenix stands, and of that mill and of the “Rock mill,” situ-
ated thereon.

On that day, all the owners of these mills and the privilege
on which they stand, excepting said Bowles and Smith, con-
veyed to said Bowles premises, including a water privilege,
upon the lower falls on Machias river, particularly described
in their deed, for a mill privilege; and, “also the right of
drawing water from the pond for any kind of water-works, to
be taken out on the premises above described, and used each
season, so long as both saws in the mill Pheenix shall go
without taking turns”; that on Sept. 4, 1828, the proprietors
of Machias laid out and located to said Smith and Bowles,
the same tract of land, which was conveyed to the said
Bowles by said deed, dated Aug. 30, 1828, of the proprietors
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of the mill Pheenix, on which was built the “single saw-mill,”
so called ;—that on Feb. 8, 1830, Stephen 8. Bowles released
to George S. Smith all his interest in one undivided third
part of a certain mill privilege, being the same on which the
said Bowles and said Smith built a single saw-mill, during the
year then last past, and improved by them in the proportion
of two-third parts by said Bowles, and one-third part by said
Smith, meaning to release and convey one-third part of that
privilege, to which he was entitled under the deed from the
owners of the privilege on which the mill Phonix stood,
dated August 30, 1828,

It farther appears, that by clearing out the logs and drift
from the river, and by blasting the ledge in the bed thereof,
and the removal of rocks and other materials, and by the
erection of a bulkhead, a channcl or conduit from the dam and
mill-pond was constructed, through which water was taken
out on the premises described in the deed of August 30,
1828, for the operation of the wheels and machinery of the
«gingle mill” ;— that afterwards, in the year 1836, Smith and
Bowles, and other owners of the mill Pheenix, the 4 Rock mill”
and the privilege on which they stood, built a double saw-mill,
with lath mills and machinery attached, upon the southern
side of the “Rock mill,” upon the same privilege, called the
“new Rock mill” ;— that the machinery of the latter has been
propelled by water taken from the dam and pond, through
the channel or conduit leading to the “single mill,” and
therein through another channel or conduit from the ¢single
mill” to the “new Rock mill.” ‘

It is shown also by the bill, answer and proof, that Samuel
A. Morse, one of the plaintiffs, and John Holway, having
obtained title to a portion of the mill Pheenix, a portion of
the “old Rock mill,” a portion of the “new Rock mill,” and
a portion of the “single mill,” including lath mills, and all ma-
chinery therein, and the privileges and appurtenances respec-
tively belonging to each of said mills, in the same proportion
of the title to the mills, conveyed the same to the defendants
on May 9, 1837, with all the privileges and appurtenances
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belonging to the same, as they were conveyed to them, with
covenants of warranty; and on Dec. 8, 1847, the defendants
conveyed with like covenants, to the plaintiff, Samuel A.
Morse, one undivided half of the mill-site on which the «old
Rock mill” stands, together with the south side or saw in the
same, and the lath mill belonging to the said south side or
saw of said double saw-mill, with all the privileges and appur-
tenances belonging to said south saw and lath machine; —
and that afterwards, the said Samuel A. Morse conveyed one-
fourth part of the same to Samuel A. Morse, jr., the other
plaintiff.

It is admitted in the answer, that before the bill was filed,
it was the design of the defendants to make deeper and
wider the channel from the dam and pond to the “single
mill,” and to make a similar change in the channel thence to
the new Rock mill; that contracts had been executed, under
which the change in the channels was expected to be made,
which contracts were partially fulfilled, and were in progress
of completion, when the bill was filed.

The prayer of the bill is, that the defendants may be re-
strained by a decree of this Court from further deepening the
channels aforesaid, or from bringing the water through the
same when so deepened. '

The defendants insist that as the deed from the owners of
the “single mill” privilege to Bowles of Aug. 30, 1828, con-
fers the right to draw water from the pond for any kind of
water-works, subject only to the limitation therein expressed;
and as the plaintiffs claim under deeds from the owners of
the «Pheenix,” the # 0ld Rock mill,” the “new Rock mill,” and
the “single mill,” and the respective privileges and appurte-
nances of each, and as the defendants’ title to the same is by
virtue of a deed with covenants of warranty, one of the
grantors of which was Samuel A. Morse, the plaintiff, he is
bound by all the grants, stipulations and covenants, contained
in the deeds to which he was so a party, or a privy; and that
the alterations aforesaid, as designed by the defendants, will
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not take water from the dam and pond when the saws in the
mill Pheenix will go by turns only.

Whatever were privileges and appurtenances belonging to
the portions of the mills conveyed by Samuel A. Morse and
John Holway with the mills, passed by their deed to defend-
ants. The grantces in the deed of the site of the “single
mill,” having the express right to take water out on the prem-
ises for any kind of water-works, &e., that right by subsequent
conveyances passed to the defendants. And as the defendants’
grantor, Samuel A. Morse, had at the time of the conveyance
of the “new Rock mill” with its privileges and appurtenances
an interest thercin, under those who had title to the same,
and as the water for the operation of the wheels and machin-
ery in that mill, passed through the channel from the pond
and dam to the “single mill,” and thence to the “new Rock
mill,” it is not seen how he can legally insist that the right
thus to take the water for the latter, as used by him and
other proprietors, did not pass to the defendants as appurte-
nant to that mill. But as it appears that in 1836, the time
the “new Rock mill” was erected, a channel was constructed
to it from the “single mill,” and water taken through it and
used for the latter, not on the premises described in the deed
to Bowles of Aug. 30, 1828, the use of that channel would
have been in violation of the rights of any owner of the “old
Rock mill,” who sustained injury thereby, provided he had
given no consent to its construction. Samuel A. Morse, a
present owner in the Rock mill, as owner or privy to those
who were owners in that mill, and in the “new Rock mill,”
did consent thereto, by aiding in the construction of that chan-
nel; and that right has passed to the defendants, (so far as
Samuel A. Morse owned it,) by his deed.

But it may be doubtful at least, whether the right claimed
to make deeper and wider the channel to the “new Rock
mill,” after the plaintiff, S. A. Morse, has parted with his in-
terest therein, and after he has acquired an interest in the
#old Rock mill” from the defendants, can be sustained in law.
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As privy to the former ownership of the mill Phoenix and the
old Rock mill privilege, when the proprietors thereof convey-
ed the site of the “single mill” and privilege with the right to
take water, &c., he cannot object to the exercise of that right,
according to its legal interpretation. As an owner in the
“new Rock mill,” with the privileges and appurtenances there-
to belonging, his deed thereof transmitted the right to convey
water thereto in the channel from the “single mill,” because
he had so used it to the date of his deed, and it passed as
appurtenant to that mill. The deed to Bowles of Aug. 20,
1828, did not convey the right to take water out of the pond
on the site of the “new rock mill;” and the defendants hav-
ing only the right of Morse and Iolway to them, can they
enlarge the channel beyond its condition, when it passed to
them to the injury of the estate acquired by the plaintiffs since
that time ?

The channel from the pond and dam, to the “single mill,”
having remained unaltered, so far as any thing appears in the
case, from the time of its construction, it is a question of law
whether the defendants, as owners in that mill, are entitled to
deepen and extend in width the same, and disturb the rights
of other parties which may bave since commenced and matur-
ed without objection.

These are questions of great importance, and we are to
consider whether they can be entertained and decided in the
action as it stands before us.

The process of injunction should be applied with the utmost
caution. In the language of Chancellor KexT, in Attorney
General v. Utica Insurance Co., 2 Johns. Ch. 378, “it is the
strong arm of the Court, and to render its operation benign
and useful, it must be exercised with the greatest discretion,
and when necessity requires it.” «The English court of
chancery rarely uses this process, except when the right is
first established at law, or the exigency of the case renders it
indispensable.” But there are cases, where the jurisdiction
will be exercised, notwithstanding the plaintiff has not estab-
lished his title at law; and this is done, to prevent or remove



128 EASTERN DISTRICT.

Morse v. Machias Water Power and Mill Company.

a private nuisance, erected to the prejudice or annoyance of a
right, which the other party has long previously enjoyed.

It must be a strong case of pressing necessity, or the right
must have been previously established by law, to entitle the
party to call to his aid the jurisdiction of this Court. FVan
Bergen v. Van Bergen, 3 Johns, Ch. 287.

In Brown's case, 2 Vesey, 414, Lord HARDWICKE intimated
that the title must have been established at law, or the party
have been in the previous enjoyment of the subject for at
least three years, before he would interpose by injunction in
the case of a private nuisance.

In Bush v. Western, Prec. in Ch. 530, a plaintiff who had
been in possession for a long time, of a water course, was
quieted by an injunction against the interruption of the de-
fendant, who had diverted it, though the plaiatiff had not
established his right at law. Chancellor Keyr, in view of
this and other cases, remarks, that they show the ancient and
established jurisdiction of this Court, and the foundation of
that jurisdiction is the necessity of a preventive remedy, when
great and immediate mischief or material injury would arise
to the comfort and useful enjoyment of property. The inter-
ference rests on the principle of a clear and certain right to
the enjoyment of the subject in question, and an injurious in-
terruption of that right, which on just and equitable grounds
ought to be prevented. Gardner v. Village of Newburg,
2 Johns. Ch. 164.

But it was said by Lord ELpoN, that there were private
nuisances, which would support an action on the case, but
which would not support an injunction. The jurisdiction of
the Court was put upon the ground of material injury, and of
that special and troublesome mischief, which required a pre-
ventive remedy, as well as a compensation in damages. At
torney General v. Nichol, 16 Vesey, 338.

In this case, the defendants have attempted to make changes
in the channel leading to the single mill, and thence to the
new Rock mill, which they must be supposed to consider for
the improvement of those mills. The channel, before the
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attempted change, had been for nearly twenty years in use as
it was first constructed in all its parts; and between the dam
and the single mill from the year 1828.

The contemplated alteration may operate so essentially to
the injury of the plaintiffs that the preventive remedy ought
to be applied; on the other hand, the mischief may be so in-
considerable, that the remedy at law may be fully adequate.
If the questions involved were presented in a suit, where all
parties interested wcre before us, we might with propriety
determine those questions, in restraining the party by the de-
cree sought; or in dismissing the bill because the rights of the
parties under their deeds had not been established at law, or
on the ground that the law furnished an adequate remedy.

But it is quite apparent from the bill, angwer and proof,
that other parties are interested equally with those named in
the bill. '

If the proper parties are not made, the Court itself may
state the objection, and refuse to proceed to make the decree;
or if a decre¢ is made, it may for this very defect be reversed
on a rehearing or an appeal; or if it be not reversed, yet it
will bind none but the parties to the suit, and those claiming
under them. Story’s Hquity Pleadings, § 75.

The general rule in equity is, that all persons legally or
beneficially interested in the subject matter of a suit should
be made parties. Story’s Hquity Pleadings, § 77.

Bill dismussed without costs.

Arrreroy and Goopexow, J. J., concurred. Rrcw, J., con-
curred in the resuit.

VoL. XLl 17
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WirLiam M. StEDMAN, JR., versus CHARLES PERKINS.

A. mortgaged to B. #all and singular the shipbuilding materials now in my
shipyard in Calais, consisting of timber of various descriptions, and iron and
tools of various kinds.” This mortgage was dated 29th November, 1854,
but was by mistake recorded as a mortgage dated 29th March, 1854, A. on
the 16th day of July, 1855, conveyed a vessel built in his yard of some of
the above materials, by bill of sale to C. On the 18th day of said July, B.
attached the schooner as the property of A., and claimed possession under
the mortgage and by a claim of lien for materials furnished : -—

Held, that if the mortgage, properly recorded, would have been valid to
encumber or defeat C.’s title, the mistake rendered it ineffectual for that
purpose.

Held, that, as the writs, by virtue of attachments on which B. claimed to
hold the vessel, only commanded the officer *to attach the goods and estate
of” A., and as the declarations in them set forth no claim n rem against the
vessel then sold to and in the possession of C., those precepts gave the officer
no authority to take the vessel from C.’s possession.

ON AN AGREED STATEMENT OF FacTs from Nist Prius.

This was an action of replevin for a schooner. The facts
of the case appear in the opinion of the Court.

George W. Dyer, for plaintiff, cited the following authori-
ties: Chinnery v. Blackburn, Abbott on Shipping, 44-; Bick-
nell v. Trickey, 34 Maine, 281 ; Fairfield v. Baldwin, 12 Pick.
388; Stanley v. Stanley, 26 Maine, 191; Russ v. Butterfield,
6 Cush. 242,

F. A, Pike, for defendant, cited, among other authorities,
Breed v. Hurd, 6 Pick. 357; Crosby v. Chase, 17 Maine, 369,

Haraaway, J.—The plaintiff acquired title to the schoon-
er Belcher, replevied, by purchase of Joshua Pettygrove, as
by bill of sale of July 16, 1855, and had possession of her.

The defendant pleads that he was justified in taking the
schooner, as the servant of Zachariah Chipman, in whom, he
alleges, the right of possession was, by virtue of a mortgage,
from Pettygrove to him, of November 29, 1854 ; and, also, as
a deputy sheriff, by virtue of two writs of attachment, against
Pettygrove, in favor of said Chipman, and Chipman and als.,
to secure whose lien claims, he avers, he attached the schooner.

The mortgage conveyed to Chipman, “all and singular the
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shipbuilding materials zow in my shipyard, in Calais, consist-
ing of timber of various descriptions, and iron and tools of
various kinds.”

This mortgage was dated November 29, 1854; but, by the
facts agreed, it appears, that it was recorded in the registry
of mortgages, in Calais, as a mortgage dated March 29, 1854.,
The record, therefore, was notice to the plaintiff of a mort-
gage of materials, &c., in the shipyard, March 29, 1854 ; and
although it appears to have been so recorded, by mistake, yet
if the mortgage, being properly recorded, would have been
valid to defeat or encumber the plaintiff’s title, the mistake
was fatal, as affecting its validity for that purpose. R. S.,
c. 125, § 32,

The precepts, under which the defendant claims that he was
justified, were against Pettygrove, and commanded the officer
(the defendant,) only “to attach the goods or estate of Joshua
Pettygrove.”

There was no claim, i rem, set forth in the declaration, in
either of them, against the schooner; nor did either of them
command the officer to attach her, for on the 18th July, 1855,
the date of the precepts, the schooner was not “ the goods or
estate of Pettygrove;” he had, previously, sold and conveyed
her to the plaintiff, who retained her under that sale and con-
veyance, until she was attached and taken from him by the
defendant.

Hence the precepts, under which the defendant acted, gave
him no authority to take the schooner from the plaintiff.

Defendant defaulted.

Texxey, C. J., and AppLETON, MAY and Goopenow, J. J.,

concurred.
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WiLLiay M. STEDMAN wversus MATHIAS VICKERY, AND JAPHET
H. McALLISTER AND SaMUEL (. Pixw, Trustees.
Josian ATRINS § al. versus SAME.

Foreign attachment, or the trustee process, is regarded as a species of equitable
action.

The Court may, in its discretion, allow a person summoned as trustee, to
withdraw a bill of exceptions, filed by him at a previous term, to the ruling
of the Court adjudging him trustee on his disclosure, and may then give him
leave to disclose further.

‘Whether a supposed trustee, after having completed and filed his disclosure,
shall have leave to disclose further, is a question addressed to the legal dis-
cretion of the Court, upon the facts and circumstances of the case.

A supposed trustee disclosed that, having become liable for the principal
defendant to a large amount, he took as security therefor, a mortgage of his
house, and an absolute conveyance of his store, giving back a memorandum
to reconvey upon being indemnified : —— I{eld, that he was not trustee.

The question whether the conveyances disclosed by the trustee, are void for
any cause, cannot be considered or determined upon exceptions to the judg-
ment of the Court upon the disclosure.

A person cannot be held as trustee for goods of the principal defendant mort-*
gaged to him, of which he has not actual, but only constructive possession.

If the plaintiff wishes to avail himself of the goods of the defendant mortgaged
to the supposed trustee, he must apply to the Court for an “order and
decree” in accordance with R. S. (1841,) ¢, 119, § 58. These provisions
are not applicable, however, to such goods as have been in the possession of
the trustee and have been sold by him.

If he neglect to procure and comply with such order he has no right to claim
that the mortgaged property shall be exposed to the officer having the execu-
tion issued in the case.

A. conveyed a vessel to B. by bill of sale, upon an agreement that B. should
appropriate the procceds of the vessel to the discharge of A.’s debts for which
B. was surety : — Held, that this agreement was a sufficient consideration for
the conveyance.

The sale being without fraudulent intent and valid between the parties, the
fact that some of the parties may have incurred penal liabilities for infrac-
tions of the revenue laws cannot have the effect to charge the trustee.

It scems that even if the conveyance were fraudulent in fact, the trustee might
hold the property to secure his dona fide liabilities.

In determining the liability of a trustee, the facts disclosed by him are to be
taken as true.

A mortgagee may permit his mortgager to uwse or dispose of the mortgaged
property, until the rights of third parties intervene,
PRI
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If, after a person has been summoned as trustee, he permit property of the
principal defendant in his possession to be disposed of, he must account
therefor.

A trustee is entitled to deduct from the property in his hands, or the proceeds
thereof, all sums which he had paid for the principal defendant; and to hold
the balance as security for all his outstanding labilities on defendant’s ac-
count, and for all his demands against him of which he could avail himself,
had he not been summoned as trustee. - He is to be charged only for the
balance after their mutual demands are adjusted.

‘When a plaintiff alleges, in pursuance of the R. 8. of 1841, c. 119, § 83, ““any
other facts than those not stated nor denied by the supposed trustee,”” the
allegations must be clear and distinet, setting forth the ¢“other facts” to be
proved. A mere allegation that a certain sale by the principal debtor to the
trustee was fraudulent or without consideration, when the trustee in his
disclosure has stated the circumstances and the consideration, and when no
¢ facts” to be proved by the plaintiff are disclosed, is insufficient.

Ox ExceprioNs from Nist Prius, APPLETON, J., presiding.

TRUSTEE'S DISCLOSURE.

Joseph H. McAllister, one of the supposed trustees, who
resided in St. Stephens, New Brunswick, disclosed at Calais
before a magistrate, by consent of parties; he appeared by
his attorney at the first term and filed his disclosure, upon
which he was charged. A motion was then made by the trus-
tee for leave to make a further disclosure; which motion was
overruled by the presiding Judge, and exceptions to the judg-
ment of the Court, charging the trustee and denying the mo-
tion, were duly filed and allowed.

At the second term of the Court the trustee appeared in
person and renewed his motion for leave to disclose further.
The presiding Judge declined to grant such leave, as the case
was then pending on the exceptions; whereupon, by leave of
Court, the exceptions were withdrawn. The Court then
granted leave for the trustee to disclose further; to all of
which the plaintiff duly objected. Said trustee made a fur-
ther disclosure, and the plaintiffs filed allegations of facts to
be proved; to which allegations the said trustee demurred,
and the demurrer was joined. Upon the disclosure, demur-
rer and allegations, the presiding Judge charged the trustee
for the value of the brig Black Hawk, mortgaged to him by
the principal debtor, and for her earnings, so far as they ex-
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ceeded the amount of the liabilities of the trustee, as indorser
for Vickery, at the date of the mortgage, and which were se-
cured by it.

The principal defendant was defaulted at the second term.

The full Court are to enter such judgment as the law re-
quires.

Samuel G. Pike, the other person summoned as trustee in
these actions, having made his disclosure, the plaintiffs filed
allegations in pursuance of R. 8., 1841, ¢. 119, § 33, to which
the said trustee demurred, and there was a joinder in demur-
rer. After a hearing in the case, the presiding Judge ordered
the said trustee to be discharged, to which order the plaintiffs
excepted. '

The facts and questions of law involved in both disclosures,
are stated in the opinion of the Court.

F. A. Pike, Joseph Granger, jr., George W. Dyer, jr., and
Downes § Cooper, for plaintiffs.

T. J. D. Fuller, for trustees.

ArrrrroN, J.— The trustee, McAllister, having been charg-
ed on his disclosure, at the April term, 1855, by the presiding
Justice, duly alleged exceptions thereto. At the October
term following, the trustee moved for leave to disclose further.
Asg his exceptions to the ruling by which he had been charged
were then pending, the motion was denied. Thereupon, by
leave of the Court, he withdrew his exceptions, and he was
then allowed to disclose further, to all which the plaintiffs
excepted.

In cases brought from the Common Pleas to the Supreme
Judicial Court by appeal, it was the constant practice to re-
ceive further disclosures, the appeal being regarded as a con-
tinuation of the proceedings in the Court of Common Pleas.
“And,” remarks Smaw, C. J., in Hovey v. Crane, 12 Pick.
167, «“until a final judgment rendered, there seems nothing to
restrain the general power of the Court from receiving further
disclosures, if necessary to the rights of the parties.” In
Carrigan v. Sidebottom, 3 Met. 297, where, in an answer, a
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fact had been stated incorrectly, or in terms which would
admit of an inference or implication not intended, the trustee
was allowed, without further interrogatory, to make an ad-
ditional answer, correcting or qualifying the supposed erro-
neous answer. In Boynton v. Foster, T Met. 415, it was held,
that a trustee, who had been discharged in the court below,
must, upon the removal of the cause, follow the same in the
Supreme Court, and there answer further interrogatories, if
required by the plaintiff. Whether persons summoned as
trustees, having once answered interrogatories, shall further
answer, i3 a matter entirely within the discretion of the Court.
Warren v. Perkins, 8 Cush. 518,

By R. 8., ¢. 119, § 79, the trustee, though he may have dis-
closed in the original suit, may be permitted, or required, to
disclose anew on scire facias. Now, no reason is perceived
why that which may be done in a subsequent suif, may not
much more properly be done in the original process, and thus
the subsequent litigation be avoided. It is for the interest of
the public that there be an early termination to suits; and it
is better for all that the facts be ascertained and the legal
rights of the parties be determined now, than to await a
second suit, in which to receive what might have been heard
in the first with a great saving of delay and expense.

The trustee McAllister, states, that having become liable
for the principal debtor for a large sum, in January, 1852, he
took a mortgage of his house and an absolute deed of his
store, giving back a memorandum to reconvey upon being
indemnified. He cannot be charged for this real estate. If
those conveyances are void for any cause, that question can-
not be here considered or determined.

The trustee discloses a mortgage of the goods in Vickery’s
store, valued at $3000 at the date of the mortgage, and at
$2000 at the time of the service of this trustee process. The
trustee had previously become liable for a large amount for
the mortgager, and there are ample reasons disclosed in the
relations between the parties, why the trustee should ask, and
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why the mortgager should give a mortgage, without imputing
any fraudulent design to either party.

If the trustee had merely a constructive, and 7not an actual
possession of the mortgaged goods, he cannot be charged as
trustec.  Pierce v. Henrics, 35 Maine, 57.

If he was in actual possession, his disclosure shows out-
standing liabilities, for an amount exceeding by thousands of
dollars the value of the goods mortgaged in the store. If
the plaintiff wished to avail himself of these goods, he should
have moved the Court to “order and decree” the sum of
money, upon payment of which, ¢ within such time as the
Court shall order, and while the right of redemption exists,”
the alleged trustee “shall deliver over the property to the
officer serving the process, to be held and disposed of in like
manner as if it had been attached on mesne process,” &e.
R. 8., c. 119, § 58 This the plaintiff has neglected to do.
He has, therefore, no right to claim that the mortgaged pro-
perty shall be exposed to the officer having the execution
which may finally issue in this case.

Some of the property of the principal defendant, in the
hands of the trustee, has been sold by him. In such case,
the provisions of § 58 are not applicable.

The arguments of the counsel mainly relate to the brig
Black Hawk, which, on Dec. 1, 1854, was mortgaged to the
trustee, and of which subsequently and on the same day he
received an absolute bill of sale. The trustee discloses that
being desirous to sell the brig, and with the avails relicve
himself from the onerous liabilities he had incurred for the
debtor Vickery, he took the bill of sale, he agreeing to pay
the creditors where he was surety, the whole which he might
realize from her, including earnings, as well as the money re-
ceived on her sale, and allowing to said Vickery what he
received from her. Without this arrangement it is obvious
that he would have been unable to effect a sale, however de-
sirable it might be, with the consent of the mortgager. With
it, he was cnabled to dispose of the brig whenever it might in
his judgment become expedient.
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It is insisted that this bill of sale is void as being without
consideration ; and further, that though thus void, it neverthe-
less is so far valid as to destroy or defeat the mortgage pre-
viously given.

The bill of sale, whether valid or not, does not appear to
have been given with any fraudulent intent.

It was held in Liwtle v. Little, 13 Pick. 427, that an out-
standing liability as surety for another, together with a prom-
ise, express or implied, by such surety to the principal, that
he will pay the debt, and so indemnify the principal, is a valid
consideration for a promissory note from the principal to
such surety, payable on demand. In Garden v. Webber, 17
Pick. 407, it was decided that where a promissory note, secur-
ed by mortgage, was given in order to indemnify the promisee
against any loss he might suffer by reason of his subsequently
indorsing for the accommodation of the promisor, and the
promisee did accordingly indorse for the promisor, that such
note was valid as against creditors of the promisor, whose
claims accrued after such indorsements were made. The
same doctrines were re-asserted in Swift v. Crocker, 21 Pick.
241. According to these decisions, the promise of the trus-
tee to appropriate the proceeds of the brig to the discharge
of debts for which he was liable with Vickery as surcty, must
be regarded ag a sufficient consideration for the conveyance
to him.

«This form of process,” remarks Parker, C. J., in Board-
man v. Cushing, 12 N. H., 105, “is regarded as an equitable
action, and it would not consist with equity to deprive the
party of a mortgage security by reason of a mere mistake in
the mode of taking it.” 1In that case, as in the one under con-
sideration, the conveyance was taken with no design to de-
fraud, but on the supposition that in this mode the rights of
the trustee could be more effectnally secured.

If the bill of sale were to be regarded as void, still it is
not readily perceived how the giving of a void bill of sale
would defeat a previous valid mortgage; or why, if void, it
should be upheld merely to destroy an honest claim. The

VoL. XLII 18
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mortgage was given in good faith, and for a suflicient consid-
eration. It has never been canceled. The trustee entered
into possession of the property mortgaged; and it would be
a strange result if he were to lose security otherwise valid,
by an act which was either voidable, or if valid, strengthened
and enlarged his prior rights. It would seem, according to
Ripley v. Otis, 6 Pick. 475, that even if the bill of sale were
to be regarded as fraudulent in fact, still the trustee would be
entitled to hold the property to secure himself against his
original liabilities.

It is alleged, and for the purposes of this decision it may be
conceded, that the trustec was an alien, and having taken the
bill of sale of the brig, conveyed the same in trust for him-
self to Samuel G. Pike, in whose name she was registered, and
by whom, when sold by the trustee, the transfer was made.

It is insisted, that these conveyances were in conflict with
the revenue laws of the United States, and that the brig is
liable to forfeiture. It is immaterial how that may be, for the
attaching creditors have no privity with the United States,
and can derive no aid therefrom. The plaintiffs cannot inter-
pose any liability to forfeiture, thereby to charge the trustee.
If the brig had been forfeited, and an adjudication to that
effect been made, the trustce could not be charged, for the
title would be in the United States. If there was a liability
that such would be the result, the possibility that the trustec
might lose the vessel, would furnish no argument for holding
him. The sale was valid as between the parties, and whether
some of the parties may or may not have incurred penal lia-
bilities for some infractions of the revenue laws, it will be
time enough to consider when the question is so presented
that it will be our duty to determine it.

By R. 8., ¢. 119, § 33, “the plaintiff or trustee may allege
and prove any other facts not stated nor denied by the sup-
posed trustee, which may be material,” in deciding how far
the trustee is chargeable.

Many of the allegations filed, are to the effect, that the con-
veyance of the Black Hawk was without consideration and
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frandulent and void. In these allegations no new facts are
stated, but rather the inferences the plaintiffs seck to have
drawn from the facts disclosed by the trustee.

To enable the plaintiffs to charge the trustee, the allegations
must be clear and distinct, setting forth the “other fucts” to be
proved. The trustee has disclosed all the circumstances
attending the couveyance and the consideration for which it
was made. The mere allegation that it was fraudulent, or
without consideration, when the trustee has stated the circum-
stances and the consideration, and where no facts to be proved
are disclosed, is not enough. Pease v. McCusick, 25 Maine,
135 Gouch v. Tolman, 10 Cush. 105. In determining the
liability of the trustee the facts disclosed were taken as true.
If the statements of the trustee are false, the plaintiffs have
their remedy. Laughran v. Kelley, 8 Cush. 199, In the
present posture of the case, the disclosure must be regarded
as true.

The allegation, that McAllister has permitted the debtor
to use the earnings of the brig, is not sufficiently definite to
be perceived to be material. If this was before the plaintiffs’
writs were served, it is unimportant. The mortgagee may per-
mit the mortgager to use or dispose of the mortgaged proper-
ty. Till the rights of third persons arise, it is a matter solely
between them. Tt is only when creditors intervene that in-
quiry becomes important. If, after he was summoned, the
trustec permitted property of which he was in possession to
be disposed of by his debtor, he may be held to account there-
for. But that is not alleged.

The allegations asserting a violation of the revenue laws
of the United States, are entirely irrelevant to the question
under consideration. The trustee is neither to be charged
for violating them nor refraining from their violation.

The trustee does not disclose specifically when his liabilities
for the principal debtor accrued. The fifth allegation is, that
a large portion of them accrued subsequent to the conveyance
of the brig Black Hawk from the trustee to Pike, the other
trustee. The times when the trustee became liable, may be-
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come important in determining the state of the accounts be-
tween the principal defendant and the trustee, and in ascer-
taining whether or not there is any balance in his hands. The
trustee may have leave to disclose further. If, in his further
disclosure, this question is left in doubt, the plaintiffis may
offer proof on this point.

From the personal property, or the proceeds of the same
in his hands, the trustee is entitled to deduct all payments of
sums for which, previous to the conveyance of the defendant
to him, to which reference has been had, he had incurred lia-
bilities, and to hold the balance as security for all outstanding
liabilities thus incurred. He is further to “be allowed to re-
tain or deduct out of the goods, effects and credits in his
hands, all his demands against the principal defendant, of
which he could avail himself if he had not been summoned
as trustee, whether by way of set-off on a trial or by a set-off
of judgment on executions between himself and the principal
defendant; and he shall be liable for the balance only after
their mutual demands are adjusted.” R. S., c¢. 119, § 70;
R. S. of 1857, c. 86, § 64. :

The trustee McAllister, having the Black Hawk in his pos-
session, and having disposed of the same, is to be held for the
amount for which it was sold, subject to the deductions already
specified. It is obvious, therefore, that the trustee Pike can-
not be charged for the same property.

The exceptions in the case of the trustee Pike are overruled.
The exceptions in the case of the trustee Mc.Allister arve sustained.

TenNEY, C. J., and Harnaway, May and Goopexow, J. J.,
concurred.
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CHARLES PERKINS versus WILLIAM PIRE § al.

By the general maritime law, mechanics and material men have a lien on
foreign, but not on domestic vessels, for labor and materials furnished by
them, for the construction or repair of such vessels.

By the Revised Statutes of 1841, c. 125, § 35, laborers and material men have
a similar lien on all vessels, domestic as well as foreign.

The equity of a lien claim arises from the fact that the labor and materials
furnished have increased the value of the article to which they have been
applied.

The general owner by mortgage, of property thus benefited, holds it equitably
subject to a lien for what, by accession, has vested in himself, and enhanced
the value of his interest in that of which it has become a part.

The lien in rem, attaches only to the extent of labor actually performed and
materials used. It does not attach for labor or materials expected or agreed
to be applied, but which, in fact, have not been.

‘When lien and non-lien claims are embraced in the same judgment, the lien
is lost.

A lien is not secured by attachment in the usual form, on a writ simply com-
manding the officer to attach the goods and estate of the defendant therein
named.

A. sued out a writ against B., commanding the attachment of the goods and
estate of the debtor; the officer attached a vessel belonging to B., upon
which a mortgage existed, and the mortgagee receipted for it; — Held, that
the attachment being subsequent to the mortgage, and the writ containing
no specific command to the officer to attach the vessel, to secure a lien claim,
the rights of the mortgagee were superior to those of the lien creditor in the
suit.

Where a writ gives no indication of a lien claim, an attachment confers on
the plaintiff in the suit no special or peculiar rights in the property attached,
by reason of his having furnished labor or materials for the construction or
repair thereof. He stands on the same footing as any other creditor.

A practical difficulty in cases of lien, arises from the omission of the Legisla-
ture to require notice to all parties interested, as is the practice in admiralty.
Without such notice, the judgment cannot bind other than the parties to the
suit.

O~ Rerort from Nisi Prius, HATHAWAY, J., presiding.

This was an action of AssumpsiT, brought by the plaintiff
as deputy sheriff, upon a receipt given to him by the defend-
ants for a vessel which he had attached in a certain suit,
Thomas Sawyer v. Mickael McCurday. The facts sufficiently
appear in the opinion of the Court.

5

v
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The defendants, in their specifications of defence, denied
“any liabilities on account of the receipt sued in this action,
because the plaintiff, acting as deputy sheriff, in the service of
the writ in the case Thomas Sawyer v. Michacl McCurday,
made no legal attachment of the property; because the pro-
perty purported to be attached in said action, and for which
the receipt sued in this case was given, was not the property
of the defendant Michael McCurday, or liable to be attached
on the debt of the plaintiff Thomas Sawyer, but was the
property of Wm. Pike.” These specifications were filed un-
der the law of 1855.

The plaintiff read the writ in the action, Sawyer v. Me-
Curday and William Pike, trustee, based upon the following
account annexed : —

“1854, Aug. 5.

Michael McCurday to Thomas Sawyer, Dr.

To 12,442 ft. pine deck plank, at 25, $311 10
% hauling same to planing shop, 12 44
Cash. $323 54.7

The direction upon the writ was, “Mr. Officer, attach ves-
sel to enforce plaintiff’s lien for the within claim.” The
officer’s return states, among other things, that he attached a
vessel on the stocks, being built by said defendant, by order
of the plaintiff’'s attorney, as the property of the defendant
within named, to enforce lien for the within claim, and by
direction of the plaintiff took William Pike and Levi L. Low-
ell as receiptors for the safe return and forthcoming of said
property, &c., and on same day served process on defendant.

The plaintiff put into the case the judgment in the case of
Sawyer v. McCurday & Trustee, and the execution issued
thereon.

The officer’s return upon the said execution, stated that he
had that day notified the trustee, who had neglected and re-
fused, &ec.; and on same day notified the defendants in this
action, and made a demand upon them for the property at-
tached on the original writ, for which they had given the re-
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ceipt, and that each of them refused and neglected to deliver
the same, &ec.

The defendants offered, and were allowed by the Court to
read, subject to the objection of the plaintiff, a mortgage from
McCurday & Harvell to William Pike, dated May 17, 1854,
being prior to the commencement of the original suit, of a
ship to be built by McCurday & Harvell. The condition of
the mortgage was to pay advances and indebtedness accord-
ing to a contract between the parties made Dec. 17, 1853.
McCurday & Harvell to have possession unless they abandon.
It was admitted that this mortgage was duly executed and
properly recorded, and that the ship mentioned in it is the
one referred to in the various depositions in this case.

Wm. Pike, one of the defendants, was defaulted at the
opening of the trial.

If, upon the above stated facts, the Court be of opinion
that the plaintiff’s action can be maintained, then the defend-
ant is to be defaulted; otherwise, a nonsuit is to be entered.

Geo. W. Dyer, for plaintiff.

1. The defendant Pike having been defaulted, we have
only to consider the liability of Levi L. Lowell, the other
defendant.

Lowell is liable, because he signed the receipt, and there
has been a breach of that contract.

From the case, it would appear that Lowell defends upon
the ground, that in the action of Sawyer v. McCurday and
William Pike, trustce, the attachment of the ship receipted for
was insufficient in form or invalid, because the ship was not
the property of McCurday, but was the property of William
Pike.

2. As to the form of the attachment.

The case finds, that in the attachment, all the forms of the
statute were complied with; and it is submitted, that if this
were not so, this defence could not be made by Lowell, as it
could not have been made by the attaching officer, if the
action had been against him, for not holding the ship to be
taken on execution. Haynes v. Small, 22 Maine, 14.
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3. The receipter takes the place of the officer, and has the
same rights and is subject to the same liabilities. Sawyer v.
Mason, 19 Maine, 49.

4. As to the property of McCurday in the ship.

Admitting, for the argument, that the mortgage of McCur-
day and Harvell to William Pike, was valid and subsisting at
the date of the attachment, Sept. 15, 1854, then, by the pro-
visions of the statute, McCurday had property in the ship,
which was attached in that suit, where Pike was summoned
as the trustee of McCurday.

It is however denied, that the mortgage to Pike was valid
and subsisting at the date of the attachment, and it is sub-
nitted that, the case finding that the officer, having attached
the ship in the possession of McCurday, the presumption of
law is, that the ship was the property of McCurday, and the
burthen of proof is upon Lowell to show affirmatively, that
the property was not McCurday’s. DBradford v. McLellan,
23 Maine, 302.

5. The case finds that the ship was mortgaged to William
Pike by McCurday & Harvell, May 17, 1854, and was “¢o
be built.” The officer’s return shows that Sept. 15, 1854, the
ship was built by McCurday, and on the stocks.

It is submitted, that a mortgage of a ship before she is
built, gives no rights as against Sawyer, and, so far as he was
concerned, the ship was McCurday's.

The case does not find that Pike ever made any advances
under the mortgage, or that there was any indebtedness to
him, at the date of the attachment, from McCurday & Harvell,
or either of them; and, so far as Sawyer is concerned, the
case does not find that the mortgage was valid and subsisting
at that time.

It is submitted, that by the principle decided in Bradford
v. McLellan, 23 Maine, 302, Lowell must show the ownership
of the ship to have been, Sept. 15, 1854, in Pike, or not in
McCurday; and if in Pike, then by Fisker v. Bardett, 8
Maine, 122, that the ship has been restored to Pike. Lathrop
v. Cook, 14 Maine, 414.
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F. A. Pike, for defendants.

1. The receipt in this case is peculiar. It does not allege
the property attached to be McCurday’s. It states purposely
that the ship attached was “now being built in the shipyard
of the defendant, Michael McCurday;” and was attached on
a precept in favor of Sawyer against McCurday. It purposely
avoids stating the ship to be McCurday’s property. Neither
of the defendants having acknowledged the property to be
McCurday’s, is precluded from setting up property in himself
or another. In this particular, it is similar to the receipt
in Lathrop v. Cook, 14 Maine, 416, of which Judge SuepLEY
says, “the defendant has not, by virtue of the receipt, dis-
enabled himself to allege and prove it to have been his own
property.”

2. The mortgage being prima facie evidence of title, there
was no need of further proof of indebtedness to the mort-
gagee. 18 Pick. 394.

3. The mortgage is of something more than “a ship to be
built.” It describes a vessel in frames at the time the instru-
ment was executed, and that the materials of which she was
to be composed were then in the yard. That a person can-
not grant or mortgage property of which he is not possessed
and to which he has no title, is an axiom of Lord Bacox’s
which I am not disposed to controvert. DBut it is equally
well established that a person may grant personal property
of which he is potentially though not actually possessed. A
man may grant all the wool which shall grow on the sheep
which he owns at the time of the grant, but not the wool
which shall grow on sheep not his, but which he may after-
wards buy. Lunn v. Thornton, 1 Man. Grang. & Scott, 383.
In Macomber v. Parker, 14 Pick. 497, the same principle is
enforced. In Abbot v. Goodwin, 20 Maine, 408, it is carried
still further, and applied to goods exchanged for goods mort-
gaged, a stretch of principle which is not needed to cover
the case at bar. Certainly a mortgage on a colt will cover
subsequent growth. A mortgage on a building partly finished
will cover the erection in its completion. The finishing of

Vor. XLIIL 19
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the article mortgaged is the “new act done by the donor for
the avowed object and with the view of carrying the former
grant or disposition into effect.”” Lunn v. Thornton, before
cited.

At the time of the attachment, then, in September, 1854,
Pike had a valid and subsisting mortgage upon the ship. Such
being the case, McCurday had no attachable property in her.
The law does not allow personal property under mortgage to
be attached. The provision of the R. 8., ¢. 117, § 40, allow-
ing attachment, was repealed by c. 31, laws of 1842, It is
liable to seizure on execution, but not to attachment.

4. The plaintiff had no lien claim on the ship.

5. If Pike shall be defaulted on the ground of breach of
contract in not returning property receipted for, although the
property was his own, still judgment can only be rendered
against him for nominal damages. It can at most be but a
technical breach of contract. Had the ship been returned to
the officer in accordance with the contract, he could only have
sold the individual interest of McCurday, after the payment
of the partnership debts and the discharge of Pike’s mort-
gage. It does not appear that this interest could have been
of any value. As matter of fact it was entirely worthless.
If of no value, Perkins would have been liable to Sawyer on-
ly for nominal damages in any event; even though he had
neglected to levy the execution. The liability of the receiptor
to the officer is measured by that of the officer to the cred-
itor; it can never exceed it.

Dyer, for plaintiff, in reply.

ArrLETON, J. — It appears from the proof, that, in Decem-
ber, 1853, one Michael McCurday, or McCurday & Harvell,
made a contract with the defendant Pike, for supplies for a
vessel then building. On May 7, 1854, they gave him a mort-
gage on the vessel then in frames, and of the materials then
on hand, to secure him for supplies furnished and to be fur-
nished. On August 5, 1854, Thomas Sawyer sold McCurday
about twelve thousand feet of plank for the deck of the ves-
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sel. On September 15th following, and when only a portion
of the deck plank had been used, Sawyer commenced a suit
against McCurday for all the deck plank, claiming a lien there-
for, and attaching the vessel to secure the same, for which the
defendants gave their receipt to the present plaintiff, by
whom the attachment was made. Sawyer prosecuted his suit
to final judgment, which was rendered in his favor for the
amount in suit. The execution was seasonably placed in an
officer’s hands, and a demand duly made of the receiptors,
who refused to give up the vessel.

This action is brought by the officer making the attachment,
against the receiptors, one of whom, Pike, the mortgagee, de-
nies Sawyer's lien upon the vessel, and claims to hold the
same under his mortgage.

“According to the doctrine in the Pandects, if one repairs
hig vessel with another’s materials, the property of the vessel
remains in him.” ¢ The property in a vessel is supposed to
follow the keel, proprietas totius navis carine causam sequitur.”
2 Kent, 360. The same doctrine seems to have been incor-
porated in and to be acknowledged as part of the common
law. It is recognized in Merritt v. Johnson, T Johns. 473.
It is fully affirmed in Glover v. Austin, 6 Pick. 214. The
defendant Pike, having a valid mortgage, duly recorded, shows
a good title against all but those having an elder or better
title as lien claimants. IHis title, in point of time, is prior to
that of Sawyer. The rights of the parties, therefore, depend
upon the existing validity of Sawyer’s lien at the time judg-
ment was rendered in his favor.

By the general maritime law, mechanics and material men
have a lien on foreign vessels for the price of their labor and
materials; but not on domestic vessels. To extend further
protection to the laborer and the material man, the Revised
Statutes of this State, ¢. 125, § 35, give to those who per-
form labor or furnish materials for or on account of any ves-
sel building or undergoing repairs, “a lien on such vessel for
his wages or materials;’ and this lien may be secured by an
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attachment of the vessel within four days “after said vessel
be launched or such repairs afterwards have been completed.”

In the case at bar, one of the builders of the vessel, upon
which the lien is claimed, had purchased of the plaintiff for
the vessel, a quantity of deck plank, which had been delivered.
At the date of the suit by the vendor for the price of the
plank sold, but a small portion had been used in the vessel.
The whole amount sold had not entered into the structure
of the vessel, till some two or three monthg after the com-
mencement of the suit by which the lien was to be enforced.

It remains to ascertain the extent of the vendor’s lien at
the time his suit to enforce it was commenced. IHad Sawyer
a lien at that time for all the plank sold, or only for those
which had entered into and become a part of the vessel ?
Had he a lien because of the expectation on his part that they
would, and of the promise on the part of the builder that
they should, enter into and become a portion of the vessel
then building? Did the lien attach instantly upon the sale,
irrespective of any subsequent use or disposition of the plank ?

It must be remembercd in cases of this description, that the
controversy is not so much between the vendor and vendee,
as between the vendor and the mortgagee or general owner
of the vessel, to the prejudice of whose interests the lien is
asserted. The builder of the vessel was liable for the lumber,
whatever may be the use he may have made of it. The judg-
ment was rightfully rendered against him for the whole amount
sold. Was the interest of the general owner liable for the
same amount ?

The plank were sold for the vessel. They had not then
been applied to the purpose for which they were purchased.
They might never be. They might be sold or used in build-
ing other vessels. Their future use was problematical. If
they were used for other vessels, or sold, would a lien attach ?
It would certainly be a novel doctrine that a lien should at-
tach for materials never used, because of an expectation that
they would be used for a particular purpose.
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The equity of a lien claim arises from the fact that the
labor done, and the materials used, have increased the value
of the thing upon which it has been done, and for which they
have been used. The general owner, having been thus bene-
fited, equitably holds his property subject to a lien for what
by accession has vested in himself, and enhanced the value of
his interest in that of which it has become a part.

The law follows and adopts this equity. The lien in rem
attaches only to the extent of the labor done and the mate-
rials used ; not for labor hereafter to be done, nor for materials
hereafter to be applied. It cannot attach for labor which
may never be performed, nor for materials which may never
become a part of the vessel. Such was not the lien as to for-
eign vessels. That was only for labor done and materials
used, and no more. The statute of this State was designed
only to apply the maritime law to domestic vessels, for the
same object and to the same extent. The Young Mechanic,
2 Curtis, 404; The Kearsage, 2 Curtis, 421; Phillips v.
Wright, 5 Sandf. 342; The Hull of a new Ship, Daveis, 199.

It is apparent, therefore, that Sawyer sued and recovered
judgment for materials for which, at the time he instituted his
suit, he had no lien. If the mortgagee had wished to relieve
the vessel from the attachment, he would have been obliged
to pay for only such lumber as had then been used. The lien
of the material man can only be enforced by attachment. It
cannot be asserted prospectively. The extent of Sawyer's
lien was limited by the materials used, and not by those
which might or might not be used. The judgment, therefore,
manifestly embraces lumber for which a valid lien then ex-
isted, and lumber for which there was then no lien. In such
case it has been repeatedly held that the lien is lost. Bick-
nell v. Trickey, 34 Maine, 273 ; McCrillis v. Wilson, 34
Maine, 286 ; Pearsons v. Tinker, 36 Maine, 384.

But a fatal objection to the plaintiff’s claim arises from the
fact that the writ, by virtue of which the attachment was orig-
inally made, and the receipt taken, commanded only the at-
tachment of the goods and estate of the debtor therein nam-
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ed. There was nothing indicating a lien claim. The attach-
ment, therefore, could give the plaintiff in that suit no special
or peculiar rights, by reason of any materials he may have
furnished toward the building of the vessel. He stands on
the same footing as any other creditor, and his rights must be
postponed to those of the mortgagee.

The practical difficulty, in cases of lien by statute, arises
from the omission on the part of the Legislature to make pro-
vision for notice to all persons interested, so that the judg-
ment rendered shall be conclusive upon all. In admiralty, the
process is ¢n rem, and notice being given, the judgment binds
the rights of all. Until provision is made for general notice,
the judgment may conclude the parties to the suit, but it can-
not bind others.

The attachment being subsequent in time to the mortgage,
and the writ containing no command authorizing the officer
specifically to attach the vessel, the rights of the mortgagee,
a8 here presented, are superior to those of the creditor in the
suit in which the attachment was made, and a nonsuit must be
entered. Plaintiff nonsuit.

Texney, C. J., concurred in the result. HatHaway and
GoopeNow, J. J., concurred.

‘Wiriam N, KNox versus BeNJ. G. CHALONER.

The right of erecting mills and mill dams, and of Aowing land, conferred by
the R. 8, of 1841, c. 126, is subject to the paramount right of passage of the
public, across and upon streams, in all cases where the streams in their natu-
ral state are capable of floating boats or logs. i

All hindrances or obstructions to navigation, without direct authority from the
Legislature, are public nuisances.

A dam erected over navigable waters, under authority from the Legislature, in
such a manner as to impede navigation beyond what the Act authorizes, is
pro tanto a nuisance,

This principle applies also to rivers which are not navigable, in the strict sense
of the word, as used in the common law —to streams capable in their natural
5@@@9 og floating boats and logs.

P
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The settled doctrine that important individual rights as against individuals may
be acquired and lost by adverse possession and enmjoyment for a period of
more than twenty years, does not apply to the rights of the public in a navi-
gable river,

A public nuigance can never be legitimated by lapse of time, for every continu-
ance of it is an offence.

It seems that the remedy against a public nuisance by abatement is in all
respects concurrent with that by indictment.

The case, Brown v. Chadbourne, 31 Maine, 9, affirmed.

ExceprioNs from Nisi Prius, APPLETON, J., presiding.

This was an action of the case for maintaining a dam across
Chase’s stream, and thereby obstructing the passage of plain-
tiff’s logs. The evidence, on the part of plaintiff, shew that
the dam complained of had been built seventy-two years, dur-
ing which time it appeared that the owners of logs had driven
them into the defendant’s mill pond, and then hauled them by
the falls dam to the stream below, whence they were run into
the East Machias river. There was no evidence that logs
had ever been driven over the falls before the dam was built,
nor since. There was testimony from various witnesses, called
by the plaintiff, that in their opinion logs might be driven in
high water over the falls where the dam now is, if the dam
were removed.

There was testimony from other witnesses, called by the
defendant, that in their opinion logs could never have been
driven over these falls with the stream in a state of nature.

The defendant offered to show that the dam had existed
for a much longer period than that shown by plaintiff, and that
no claim had ever before been made upon the owners of the
dam for damages, and that they had never been before called
upon to make, and had never made, any sluice, or in any other
mode aided the owners of logs above to pass them over the
dam and falls,

The presiding Judge excluded this evidence upon the ground
that, if this was a public river, no right could be shown, nor
any grant inferred from a user or exclusive enjoyment, however
long continued.

The Judge also instructed the jury, that if the river in its
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natural state was capable of being useful for floating boats,
logs, &c., for purposes of trade or agriculture, the plaintiff was
entitled to recover, however long the dam of the defendant
might have stood; and notwithstanding his user of the river
had been open, notorious, and adverse, and although no logs
had ever been floated over the falls where the dam now is.

The jury returned a verdict for the plaintiff.

In answer to interrogatories proposed at the instance of the
plaintiff, they found this a public river.

If the rulings were erroneous, and the jury were authorized
to infer a grant from the uninterrupted enjoyment of the dam
for so long a time, the verdict is to be set aside, and the plain-
tiff to become nonsuit; otherwise, judgment is to be rendered
on the verdict.

J. A. Lowell, for defendant.

1. If noune but private rights were in question in this case,
the authorities are abundant, that the erection of the dam
and twenty years open, notorious and peaceable possession
and enjoyment, would give the defendant a right to maintain
it; and that the plaintiff’s right of action would be barred
by lapse of time.

2. That the regulation of the navigable waters within this
State is vested in the sovereign power, to be exercised by
laws duly enacted; and that the navigation may be impeded,
if, in the judgment of that power, the public good requires it;
and if the more apparent object be the profit of the grantee,
that it is the right and duty of that power, to determine
whether the public interest is so connected with the private,
as to authorize the grant, is seftled by a long and uninter-
rupted series of legislative enactments, commencing in Mas-
sachusetts at a very early period, and continwed in this State
since our separation, extending down to the present time,
many of them, after solemn argument, sanctioned by the ad-
judications of our highest Judicial Courts.

Many of these enactments were grants to erect dams,
bridges, causeways, and other obstructions, impeding the nav-
igation, not for the purpose of giving greater facilities in an-
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other mode, but for the promotion of a common benefit in a
manner entirely disconnected with navigation; such as dams,
to create a water power for different manufacturing purposes,
and to control and withdraw the water to supply aqueducts,
and bridges and causeways to facilitate intercourse by land.
Moor v. Veazie, 32 Maine, 343, and cases there cited by
SuerLEy, C. J., in his learned and elaborate opinion, p. 359.

As the regulation of the navigable waters within this State
is vested in the sovereign power, to be exercised by laws du-
ly enacted; and it is competent for that sovereign power,
through its Legislature, to tmpcde navigation, if in their judg-
ment the public good requires it, it follows that they had the
power to grant to those under whom the defendant claims,
the right to erect the dam in question.

3. The defendant offered evidence, proper for the consid-
eration of the jury, which if not conclusive, tended strongly
to show that such a right had been granted by the sovereign
power, and that the grant had been lost by time and accident,
which evidence should have been received. But it was re-
jected by the presiding Judge, who erroneously instructed the
jury, “that if the river in its natural statc was capable of
being useful for floating boats, logs, &c., for purposes of trade
and agriculture, the plaintiff was entitled to recover, however
long the dam of the defendant might have stood; and not-
withstanding his user of the river had been open, notorious
and adverse ; and althongh no logs had ever been floated over
the falls where the dam now is.” 3 Starkie on Ev. 1202,
1203, 1204, 1205, 1207, 1219, and note, (r) and cases there
cited; 1220, and note (1,) and cases there cited; 1221, and
note (2,) and 1222; 1 Greenleaf on Evidence, § 17, and
notes; § 45, and notes; 2 Greenl. on Ev. § 539, and note
1, and cases there cited, and § § 541, 543 and 546 ; 3 Greenl.
Cruise, 217, and note 1; 220, and note 1, and cases there
cited; 222, and note 1, and cases there cited; 215, 218 and
219; Tyler v. Wilkinson, 4 Mason, (C. C. R.) 397T; opinion
of Srory, J., 401 and 402; Inhabitants of Arundell v. Me-
Cullock, 10 Mass. T1; Crooker v. Pendleton, 23 Maine, 339 ;

Vor. XLIIL 20
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Jackson v. McCall, 10 Johns. 371T; Muather v. Trinity Church,
3 Sergt. & Rawl, 530; Goodtitle v. Baldwin, 11 Last, 480.

Wallker, for plaintiff.

1. The stream in question is navigable and a public river.
The jury have so settled as a fact.

2. The only question that remains is, has the defendant
and those under whom he claims, maintained the dam for such
a length of time, that the public are barred from the use of
the river for the purposes of floating boats, rafts, &e., for the
purposes of trade and agriculture ?

Did the rule that regulates private rights prevail, the plain-
tiff’s action would be barred by lapse of time; for then twenty
years of open, notorious, and peaccable adverse possession,
would give the defendant a right to maintain his dam. DBut
in case of public rights, a different rule prevails. No length
of time that the public may not have exercised a right, will
prevent it from resuming the right when it may have occasion
to do so. United States v. Hoar, 2 Mason, 311; Cottrill § al.
v. Myrick, 12 Maine, 222; Inkabitants of Stoughton v. Daker,
4 Mass. 528 ; Inhabitants of Arundel v. McCullock, 10 Mass.
T0; Weld v. Hornby, T East, 195.

3. All the citizens of this State have a right to the use of
the navigable waters within it, and this right is not limited to
waters in which the tide ebbs and flows, but is extended to
lakes and fresh water streams. Berry v. Carle, 3 Greenl.
269 ; Wadsworth v. Smith, 2 Fairfield, 278; Brown v. Chad-
bourne, 31 Maine, 9.

An obstruction in a navigable river, that prevents or hin-
ders the public in the use of it, is a public nuisance. Angell on
Water-courses, 138 ; Commonwealth v. Ruggles, 10 Mass. 390.

4. From no length of time of adverse occupancy of a nav-
igable stream can a grant from the public to the occupant be
presumed, so as to give the occupant the right to prevent any
one of the public from passing up and down the stream with
boats, rafts and lumber, because such occupancy being a nuis-
ance, could never have had a legal comrencement. 1 Greenl.
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Ev. 50; Millsv. Hall, 9 Wend. 315; Inhabitants of Arundel
v. McCullock, 10 Mass. T0.

5. A grant can be presumed only when a grant can be law-
fully made. It is not in the power of the sovereign of any
government to grant a license to commit a nuisance. Stetson
v. Fazon, 19 Pick. 147; Moor v. Veazie, 32 Maine, 343.

ArpLETON, J.—The jury have found the stream, upon which
the defendant’s dam was erected, to have been a public river,
capable, in its natural state, of being useful for floating boats,
logs, &e., for purposes of trade and agriculture.

It was decided, in Brown v. Chadbourne, 31 Maine, 9, that
a stream, such as the one across which the jury have found the
defendant’s dam to have heen erceted, though it be private pro-
perty and not strictly navigable, is subject to the public use
as a passage way. The Supreme Court of New Brunswick,
in Rowe v. Titus, 1 Allen, 326, held, that all rivers above the
flow of the tide, which may be used for the transportation of
propertj’, as for floating rafts and driving timber and logs,
and not merely such as will bear boats for the accommodation
of travelers, are highways, and subject to the public use. In
Boissonnault v. Oliv, Stuart, (Low. Can.,) 565, the same rule
of law seems to have prevailed in Lower Canada. “The
Ruviere du Sud appears,” says ReEp, C. J., in that case, “capa-
ble of floating only single logs, and not rafts or batteaux, from
the frequent interruption of the navigation from the rocks,
shallows and rapids, and therefore is not to be considered a
navigable river; but, allowing it to be of the description of
setgneuriale et banale, the use of it, even in that case, must be
free and open to the public; for, according to Freeminuville,
vol. 4, c. 4 p. 434, the King preserves his right over all such
rivers as may be used for the floating of timber, inasmuch as
he is considered to be the protector of commerce and the
public interest.”

Tt follows, that the right of erecting mills and mill dams and
of flowing land, conferred by R. 8., ¢. 126, must be deemed
as in subjection to the paramount right of passage of the pub-
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lic in all cases where the streams in their natural state were
capablc of floating boats or logs.

All hindrances or obstructions to navigation, without direct
authority from the Legislature, are public nuisances. Hil-
liams v. Wilcox, 8 Ad. & Ell., 314. When the Legislature
give an individual the right of erecting and maintaining a dam
upon navigable waters, if the dam is so constructed as to im-
pede the navigation beyond what the Act authorizes, this ren-
ders the erection pro tanto a nuisance.

The same principle must apply, where the river is not nav-
igable in the strict sense in which the word is uscd in the
common law. A dam which impedes or obstructs the right
of the public, in floating boats or logs in a stream in which
they can be floated in its natural state, must, for the same
reasons, be held pro tanio a nuisance.

Important rights, as against individuals, may be acquired
and lost by adverse enjoyment for a period of more than
twenty years. DBut this principle does not apply as to ob-
structions in a public navigable river. ¢“In such case, il the
impediment offered to navigation should have existed for a
season far beyond twenty years, no private right can demand
its countinuance, for a nuisance can never he legitimated.”
Woolwych on Waters, 270. «It is very well settled,” says
Cowan, J., in Renwick v. Morris, 3 Iill, 621, ¢ that lapse of
time will not bar a prosecution for a public nuisance, (1 Rus.
on Crimes, Amer. ed. of 1836, Folkes v. Chad, 3 Doug. 340,
343,) and I am aware of no case denying that the remedy by
abatement is in all respects concurrent with that by indict-
ment. (Coales v. New York, T Cow. 558, 600; Mddls v. Hall,
9 Wend. 315.)” The same case came before the Court of
Brrors in 7 Hill, 575, when the Chancellor remarked, ¢ the
length of time the public nuisance had continued, did not le-
galize it, for every continuation of the obstruction was in it-
gelf an offence.”

The same principle applies to rivers which may be used for
the floating of logs, rafts, &c., for the same rcasons. The
public right of passage is not affected nor intcnded to be af-
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fected by the statute in relation to mills. The right of pas-
sage still remains to the public for which the mill owner must
make suitable provision at his peril, or pay, upon suit, the
damages arising from his omission.
Exceptions overruled.
TeNNEY, C. J., and Rice and Goopexow, J. J., concurred.

Epwarp L. Rick versus Joun H. McLARREN.

A vessel like any other chattel may, as between the parties, pass by delivery.
The property will vest in the purchaser without a bill of sale, and an action
can be maintained for the purchase money in case she is lost before paid for.

A. offered to sell his interest in a vessel to B. for a given price. B. accepted
the proposition, took possession of the vessel, loaded and sent her on a
voyage. Two days out she was lost. B. had received no bill of sale of her,
and the terms of payment had not been definitely agreed upon. A. brought
his action to recover the agreed price. Held, that the plaintiff was entitled
to judgment for that sum.

Property, agreed to be paid for on delivery, having been delivered without re-
quiring payment, the right to payment at the time of delivery must be taken
to be waived, and the time of payment left to be arranged by the parties.

‘Where goods have been purchased and delivered, under an agreement to pay
for them by a note with surety, payable at a future time, if the note be not
seasonably furnished, the seller may have an action of assumpsit immedi-
ately for the money.

As to what facts constitute a delivery of chattels.

The difficulty of ascertaining the construction of a contract is no reason for
making it nugatory. Such a consequence is to be avoided if possible.

A principal having given directions to his agent to perform an act in his behalf,
and the agent having performed the act before receiving the directions, it was
held, that the action of the agent was ratified by the receipt of the instructions.

O~ Rerort from Nisc Prius.

This was an action of AssuMpsiT to recover the price of
five-eighth parts of the brig Typee, alleged to have been sold
by the plaintiff to the defendant. The writ was dated De-
cember 11th, 1854. At the trial the plaintiff, under general
leave to amend, filed a new count, stating it to embrace the
same claim already set forth in the writ, but the question



158 EASTERN DISTRICT.

Rice ». McLarren.

raised in regard to it did not become material in the disposi-
tion of the case. The plaintiff introduced the correspondence
between defendant and himself and much other evidence to
show the sale of the part of the brig to defendant. On Oct.
21st, 1853, the defendant wrote to the plaintiff, using the fol-
lowing language in the letter: “Understanding you wished to
sell the brig Typee, and as she is coming here, I will now like
to have you give me your price and terms. I should like to
purchase her if you will sell for a fair value.” On the 24th
of the same month the plaintiff replied that he would take at
the rate of $7500, for his five-eighths. On the 4th of Novem-
ber the defendant wrote: ¢Your favor is received in refer-
ence to the Typee; your price is too high; if you will take
at the rate of seven thousand dollars, I think I would close
for her, and it is all she is worth.”

In his letter of Nov. 10th to the plaintiff the defendant
said: “Your dispatch is at hand. I will take the Typce at
your offer; say at the rate of seven thousand dollars, T ex-
pect you will give me a good long time for a part at least, as
it may be convenient, and you said you would make the terms
accommodating.”

In a letter of November 26th, 1853, defendant said: ¢« Mr.
Wheeler informs us that your terms of payment were one-
fourth down, balance in three, six and nine months, with in-
terest. From your proposal to make the terms accommodat-
ing, we were expecting something more favorable. From the
extreme pressure in the money market we feel inclined to
ask all the indulgence you can reasonably grant. We pro-
pose to pay one-third cash, one-third in six months, and one-
third in twelve months, interest after six months, which we
trust will be satisfactory.”

James P. Wheeler, who was acting as ship’s husband of the
vessel at the time of the alleged sale, and who was agent of
the plaintiff in the transaction, testified that defendant came
into his office, and stated to him that he had a dispatch from
the plaintiff, accepting of his, defendant’s, offer for the Typee;
that he inquired about repairs, what sails she would want,
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&ec., and what offers had been made for freight. The witness
informed him where the vessel lay, explained to him about
the insurance and other matters, and “told him the vessel
was to be at his, (defendant’s,) expense and risk, from that
date.” On cross-examination, Wheeler testified, that « Me-
Larren went on board the vessel and loaded her, and I had
nothing to do with her after the 10th or 11th of November.”

The vessel sailed on the 26th of November, and was wreck-
ed the 28th of the same month, near Cape May. No bill of
sale of the brig was ever executed to the defendant, nor were
the terms of payment agreed upon. ~Much testimony was in-
troduced on both sides showing a disagreement between
plaintiff and defendant in regard to terms of payment, and
tending to show that the plaintiff’s agent, Wheeler, did not
regard the sale complete; but the testimony herein stated,
with the facts which appear in the opinion of the Court, will
be sufficient to an understanding of the case. From the
evidence produced by the parties, the Court were authorized
to draw such inferences of fact as a jury might, and to render
such judgment thereon as the law applicable to the facts should
require.

Bradbury, for plaintiff.

1. No delivery of a bill of sale was necessary. A parol
sale is good to pass title as between vendor and vendee.
Neither a change of registry, nor a bill of sale is neecessary.
7 Johns. 308; 36 Maine, 8% and 91; 28 Maine, 463; 8 Pick.
86; 16 Pick. 401.

A bill of sale is only one evidence of delivery. In this
case, actual delivery was shown. 8 Pick. 443; 3 Pick. 38;
6 B. & C.360; 2B. & A. 753.

2. No act remained to be done in this case to the property.
Even if something was to be done, if it appears to have
been the intention of the parties that the property should
pass, it was a valid sale. 20 Pick. 280; 3 B. & A. 321; 5
B. & A. 557; 39 Maine, 98.

3. A sale may be made, and the question of payment left
open, and even where cash is to be paid, or sureties furnished,



160 EASTERN DISTRICT.

Rice v. l\—IcLa;'ren.

and a delivery made, or allowed to be taken, without payment
or sureties offered, the title passes. 3 Sanford Sup. Ct. 203;
13 Penn. State R. 146; 10 Maine, 252.

Hayden, for defendant.

1. After the vessel was lost, there could be no sale. Story
on Sales, 161; 2 Kent's Com. 468 ; Curtis v. Henney, 3 Esp.
82; Allen v. Hammond, 11 Pet. 63.

2. The sale was not completed, because no bill of sale, or
written paper by which plaintiff was bound, at all events, to
furnish a bill of sale, was given. Weston v. Penniman, 1
Mason, 317; The Sisters, 5 Rob. 138.

By the old law, and the admiralty law now, a bill of sale
is requisite. The recent provisions of the United States laws
in regard to recording bills of sale of vessels, furnish a good
reagon for returning to the law as it formerly stood. Stat.
July 29, 1850.

3. But if the law of Buxby & al. v. Franklin Ins. Co., 8
Pick. 86, is good law here, we think much more than was done
in the casc at bar is required to pass a title, without a bill of
sale. In this case the terms of the contract as treated by all
parties were unsettled.

In order that a chattel shall pass by delivery, without the
memorandum required by the statute of frauds, it is abso-
lutely necessary that the delivery should be absolute, uncon-
ditional, and without any right, under any circumstances, in
the vendor to reclaim the property. Story on Sales, 249; 10
Bing. 384; 3 Barn. & Ald. 380.

The parties here had not agreed upon all the terms, and
done all things, which they intended should be agreed and
done before the title should pass. 2 Parsons on Contracts,
321, and note ; 2 Parsons on Contracts, 324.

May, J.— This action is brought to recover the price of
five-eighths of the brig Typee, which the plaintiff claims to
have sold and delivered to the defendant, on the 10th of No-
vember, 1853. The brig was wrecked on Barnegat Shoal on
the 28th of the same month, and became a total loss; and the
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question arises, whether the contract of sale had become so
perfected prior to her loss as to enable the plaintiff to re-
cover. The correspondence of the parties in the negotiation
for the sale, shows that the plaintiff accompanying his offer,
proposed that the terms of sale should be accommodating,
and the defendant in his letter of Nov. 10th, accepting that
offer, writes to the plaintiff, “I expect you will give me a good
long time for a part at least, as it may be convenient;” and
proposes to give as security the best names in Kastport, if
desired. Their subsequent letters contain propositions from
each, as to the terms of payment, but no proposition of either
party seems to have been accepted, until Dec. 2d, after the
loss of the brig, when the plaintiff telegraphed to James P.
Wheeler, his agent at Eastport, that « Capt. McLarren is own-
er of the Typee at terms named,” and that “she is ashore at
Tuackertown.” Whereupon Mr. Wheeler, on the same day,
informs the defendant by letter that he can settle for the ves-
sel on the terms proposed by him, and that he is ready to
make such settlement, and transfer the policies and give the
bill of sale.

It is urged, in defence, that the evidence shows that the
contract of sale did not become complete, because the terms
of payment had not been adjusted and a bill of sale given be-
fore the loss, and that, therefore, the property which was the
subject of the contract, did not pass. It iz undoubtedly true,
that, if it appears from the contract that it was the under-
standing and intention of the parties when it was made, that
some other act was to be done to complete the sale, then the
property, if both parties had insisted on their rights, would
not have passed until such act was done. If security was to
be given or money to be paid by the defendant, before a de-
livery of the vessel, then the plaintiff was not obliged to part
with his property until this was done. On the other hand,
if the defendant was to have a formal delivery of the vessel,
or a bill of sale, or if the parties were to agree upon the pre-
cise terms of payment before the sale was to be complete,
then, by the terms of the contract, the plaintiff could not re-

VoL. XLIL 21
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cover the price until the required acts were performed. H:ig-
gins v. Chesman, 9 Pick. T; Reed v. Upton, 10 Pick. 522.
Where the acts to be done are concurrent, and the obliga-
tions of each party are dependent upon the performance of
the other, if either party fail to perform his part of the con-
tract, the property does not pass; the party performing or
ready to perform is absolved from his obligation, and the party
in fault may, if the contract is complete so far as to be bind-
ing, be held liable for the damages resulting from its breach.

The parties must abide by their contract as they have made
it. It is competent, however, for either party to waive his
rights under a contract, so as not to require a strict perform-
ance of the stipulations which it contains for his benefit. The
doctrine of waiver is of extensive application, and may always
be resorted to with propriety, where the facts will warrant it,
to prevent injustice.

It cannot be doubted, but that the contract between the
parties, though denominated by the learned counsel in de-
fence inchoate, contained within itsclf an agreement to do all
those things which were necessary to complete the sale. If
the contract upon its face contemplated further action of the
parties, either joint or several, before it should be complete,
it is also apparent that the minds of both parties so far met
in it as to manifest a mutual intention or agrecment to per-
form such action. As originally made, what further action did
the contract show to have been intended by the parties?
For whose benefit was it? ITas such action been had, or has
it been waived by the party for whose benefit it was intend-
ed? Upon the answer to these questions the rights of the
parties will be found to depend.

That there is some indefiniteness and obscurity in the con-
tract, arising from the looseness of the terms in which it was
made, cannot well be denied. It is certain as to the subject
matter and the price to be paid; but the terms of payment,
kow and when to be made, and when and by whom to be fixed,
are not so clear. If the contract, however, is not altogether
so unintelligible that the intention of the parties cannot be
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discovered from it, they must be bound by its legal effect,
even though they may have misunderstood or misapprehended
its meaning when the contract was made. They must, by the
well established rules of law, be conclusively presumed to
have understood and intended whatever its legal construction
indicates. The difficulty of ascertaining such construction is
no reason for making the contract nugatory. Such a conse-
quence is to be avoided, if possible. Rice v. The Duwight
Manuf. Co., 2 Cush. 80. In this case, such consequence is
avoided, because we find the contract is susceptible of a legal
interpretation.

It was in the power of the parties, if they pleased, to make
a contract for the sale of the plaintiff’s interest in the vessel,
by which the property should pass upon delivery, without
definitely fixing the terms of payment or even the price.
These might be left by the express or implied terms of the
contract to be determined by third persons, or by themselves;
or, in case of disagreement, by a court of law. A contract
for the sale of an article, accompanied by an unconditional
delivery, no price being named, is of this description. In
the case before us, it is plain that the plaintiff agreed to
sell, and the defendant to purchase, five-eighths of the brig
Typee, and the terms were to be accommodating. Under
such a contract we think the vessel might pass by delivery.

There being no evidence that the words ¢ terms accommo-
dating” have, by usage, acquired any distinet technical mean-
ing, they must be regarded as having been used by the partics
in the sense which is ordinarily ascribed to them in business
transactions.  “In mercantile language,” says Webster’s Dic-
tionary, “accommodation is used for a loan of money, which
is often of great convenience.” The parties, therefore, must
have intended that the purchase money, or some part of it,
should be permitted to remain in the defendant’s hands, as if
a loan, for his convenience. The accommodation was not on-
ly intended to be reasonable, but for the benefit of the de-
fendant. But when, and by whom, was the extent or the de-
tails of this accommodation to be fixed? We may be aided
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in determining this question by looking at the other parts of
the contract. It is clear by the contract, that so far as the
price, or purchase money, should not be paid down, security
by other names than that of the defendant was to be given,
if required, either before or at the time of the delivery of the
vessel.  The nature of the security and the time when the
payments should be made, must of necessity be fixed before
the security could be given. The parties, therefore, each hav-
ing an equal voice in the matter, must have originally intend-
ed mutually to agrce upon the precise terms of accommoda-
tion before the vessel was delivered. 'The parties, then, hav-
ing failed to agrec upon such terms before the delivery of the
vessel as was contemplated by the contract, the property in the
vessel did not pass, unless the defendant has either waived
Lis right to the accommodation or the agreement in relation
to the terms of it, so far as relates to the time when they
were to be fixed. If he has waived the benefit of any accom-
 modation, or so far waived the original agreement as to con-
sent that the terms might be agreed upon g/ier the delivery,
and such terms have been subsequently agreed upon, even
after the loss of the brig, then he must be held liable upon his
contract for the price.

The case shows that the vessel, as early as the 11th of No-
vember, was taken into possession by the defendant, and that
he, from that time, acting in connection with Capt. Larkin, as
master under him, took the exclusive management and con-
trol of her. He procured freight for her, and sent her to sea
o few days only before her loss. This was done with the
assent of Mr. Wheeler, the agent of the plaintiff, who inform-
ed the defendant at the time he took possession that ¢ the
vessel was to be at his expense and risk from that day.” The
plaintiff, from that time, ccased to exercise any control over
her, and would not have been liable for repairs subsequently
made without his direction. Cutler v. Thurlo, 20 Maine, 213
Tyler v. Holmes, 38 Maine, 238.

These acts of the plaintiff’s agent appear to have becn
either previously authorized or subsequently ratified. As ear-
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ly ag the 9th of November the plaintiff wrote to him, from
Wilmington, informing him of the defendant’s offer, and of
its acceptance. This letter contains the following language :
“You will get all the money you can, and take such security
for the balance as for assurance of * * *. See that it is
right, He will perhaps pay all. If so, it will suit much bet-
ter. Swll, do whatever will make sale and close up Typee.”
The authority here given is very broad. It is said, however,
that these important acts of the agent must have been done
before the reception of the letter. This fact, if it be a fact,
does not alter the case. When received, it was a complete
ratification of the acts, especially as there was no subsequent
attempt to revoke them. These acts of the parties, in trans.
ferring and accepting the possession and control of the vessel,
amount to an absolute and unconditional delivery under the
contract. There seems to be nothing in the case to gualify
this delivery. If the delivery had been upon conditions not
performed, the property might not have passed. Hussey § al.
v. Thornton & al. 4 Mass. 405; Smuth v. Dennie, 6 Pick. 262.
Under the circumstances we think it did pass.

We will next inquire what was the legal effect of such a
delivery upon the rights of the parties. The plaintiff, on the
one hand, must be regarded as having waived by this delivery
his right to a concurrent payment of any part of the money,
and to the delivery, at that time, of the security of other
names to which by the contract he was entitled before parting
with his property. Smith v. Dennie, before cited. On the
other hand, the defendant must have waived, if not his right
to the accommodation or his voice in its adjustment, accord-
ing to the terms of the contract as before stated, at least the
time within which the terms of its adjustment were to be
fixed; and must be regarded as consenting, either that the
plaintiff might fix the terms, or that they might be subse-
quently fixed by the agreement of the parties. It has been
often held, where goods have been purchased and delivered
under an agreement to be paid for by a note with surety, pay-
able at a future time, if the note is not seasonably furnished,
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the seller may have an action of assumpsit immediately for
the money. In such a case, it is true, there is a breach of the
contract, but it is such a breach as amounts to a waiver of
the credit. 2 Kent’s Com., 3d Ed., 497.

In the present case, we are clearly of opinion, that the loss
of the vessel did not opcrate as a suspension, withdrawal, or
extinction of the defendant’'s offer relating to the terms of
payment, and that the plaintiff, even after a knowledge of the
loss, might rightfully accept it.

The parties, in their several offers as to the time of pay-
ment, must be understood as intending that the computation,
as to time, should be reckoned from the day when the vessel
was delivered. The contract of sale became executed from
that time, and the parties were left to adjust the terms of ac-
commodation afterward.

In view of all the facts, we have no hesitation in coming to
the conclusion, that the defendant, by accepting the vessel and
treating her as he did, made himself liable to pay the price
agreed ; and, as this action was not brought until he had en-
joyed all the accommodation he at any time claimed, he has
no ground of complaint. As tending to sustain these views,
we cite Carlton & al. v. Sumner, 4 Pick. 516, and Pearce § al.
v. Norton, 10 Maine, 252,

It is also contended that the defendant, by the contract,
was entitled to a bill of sale, and that the property in the
vessel could not legally pass to the defendant without it. If
he was so entitled, he not only waived it for the time, by ac-
cepting the vessel without it, but there is much other testimo-
ny in the case tending to show that he expressly consented to
a delay in its execution and delivery, until after the vessel was
lost. In regard to the absolute necessity of such an instru-
ment to pass the property, as between the parties, we have only
to say, that the law does not require it. That a bill of sale
and its registry, may be nccessary for some purposes connect-
ed with navigation, is true, but that a vessel, as between the
parties, like any other chattel, may pass by delivery so as to
vest in the purchaser, is too well settled to require discussion.
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Bizby § al. v. The Franklin Insurance Co., 8 Pick. 86; Vinal
v. Burril & al., 16 Pick. 401; Richardson v. Kimball, 28
Maine, 463 ; Chadbourne v. Duncan, 36 Maine, 89.

In regard to the policies of insurance, they do not seem to
have been referred to in the original contract. The subse-
quent agreement about them, between Mr. Wheeler and the
defendant, seems to have been fully performed so far as Mr.
Wheeler or the plaintiff was concerned; and if the defend-
ant has suffered loss by reason of any neglect on his part, he
alone should bear it.

Something was said in the argument upon the question
whether the accommodation provided for in the contract was
to be without interest. We see nothing in the case, other
than the subsequent statements and conduct of the parties,
tending to show that such was their intention. When money
is loaned interest is usually expected. But, as the plaintiff
does not claim interest, except in accordance with the defend-
ant’s proposition, which he accepted, we are not troubled with
that question. The judgment will be made up according to
the terms of the proposition.

From the view we have taken of the law of this case, it be-
comes unnecessary to consider the question of amendment.
A copy of the writ not having been furnished us, we presume
the original counts contained in it, are adapted to the facts as
proved, and sufficient to authorize a judgment in this action.
According to the agreement of the parties, in the conclusion
of the report, the defendant must be defaulted.

Defendant defondied.

TexNEY, C. J., and HaTHAWAY, J., concurred in the result.

GooDENOW, J., concurred.

AprLETON, J., dissented.
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TroMas R. Foster § al. versus CHARLES PERKINS.

The delivery of a mortgage to the mortgagee, or his assent to it, is essential to
perfect his title,

The delivery of a mortgage to the register, and its subsequent possession by
the mortgagee, are, in the abscnce of other controlling facts, sufficient evi-
dence of the delivery of the instrument.

. The date of a mortgage is prima facie evidence that it was then delivered,

The statutes of Maine make no distinction between resident mortgagees and
those who are not.

Mere inconvenience, however great, in making the fender, as required by the
Revised Statutes, ¢, 117, § 38, before mortgaged property can be attached,
will not authorize a disregard of its plain provisions.

The statute of the United States of July 29, 1850, which provides for the
recording of mortgages, &c. of vessels «“in the office of the collector of the
customs where such vessel is registered or enrolled,”” applies only to vessels
which have been registered or enrolled at the time the mortgage is made.

Before such registry or enrollment of vessels, mortgages upon them are govern-
ed by the statutes of the State, relating to mortgages of personal property.

A., on different days, executed thrce mortgages of a vessel to B. The first
two were executed before the registry or enrollment of the vessel, and were
duly recorded by the town clerk. Before the vessel was registered or en-
rolled and the third mortgage executed and recorded in the collector’s office,
the vessel was attached : — Ileld, that the first two mortgages were valid and
that the vessel could not be legally attached upon mesne process, without
first paying or tendering the amount of the mortgage debts in accordance
with the provisions of the statute.

A mortgagee in all cases, where there is no language to the contrary in the
mortgage, and no other agreement restraining or controlling him, has the
right of entering into immediate possession of the mortgaged property.

A. gave a mortgage of a vessel to B., conditioned, among other things, that
A. should retain possession of, and keep the vessel in New York for a certain
period, for the purpose of selling her to liquidate the mortgage debt:—
Held, that the right of possession by the mortgager was not of such a nature
as to deprive the mortgagee of the right to take actual possession of the
vessel as against a wrongdoer,

Held, also, that the mortgager was the agent of the mortgagee, and that he
had a qualified possession for the mortgagee’s benefit.

In such case, the mortgagee’s right of possession is not affected, where the
property is withheld from him by a trespasser.

O~ ReportT from Neusi Prius.
This was an action of replevin for the bark Mary Lee,
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which was built by Gilbert Balkam at Robbinston, during the
year 1854.

The general issue was pleaded and joined, with a brief
statement, alleging that the property belonged to the defend-
ant, and was not the property of the plaintiffs; and that de-
fendant justified as deputy sheriff, under the writ of John
G. Wetherell § als. v. Gilbert Balkam and William Pike,
trustee.

The plaintiffs relied upon a mortgage from Gilbert Balkam
to them, dated July 26, 1854, and recorded at Robbinston,
August 2d, 1854.  Also upon another mortgage from Balkam
to the plaintiffs, dated December 9th, 1854, and recorded at
Robbinston, December 11th, 1854, Also upon a third mort-
gage from Balkam to said plaintiffs, dated December 27th,
1854, and recorded on the same day in the collector’s office
for the port of Passamaquoddy ; and the register for said ves-
sel was taken out of said office the same day.

The defendant, as deputy sheriff under B. W. Farrar, sheriff
of Washington county, upon the 22d day of December, 1854,
attached the said bark upon the above named writ.

The writ, Wetherell v. Balkam and trustee, was dated the
22d day of December, 1854, and was entered at the April
term of the Court in 1855, was continued to the October
term of the Court in 1855, when the trustee was discharged,
and the defendant, Gilbert Balkam, was defaulted. The ac-
tion has since been continued for judgment from term to term,
and no part of the debt sued for in the same has been paid.

The bark Mary Lee was launched on the 14th day of De-
cember, 1854, and is the same vessel which, in different stages
of construction, is mentioned in the several mortgages above
described. Said mortgages were duly executed and recorded.

If the action can be maintained upon this state of facts,
the defendant is to be defaulted; otherwise, the plaintiffs are
to become nonsuit, and a return of the property ordered.

F. A. Pike, for plaintiffs.

The single question involved is, whether an attaching cred-
itor shall take precedence of a mortgagee.

VoL. XLIL 22
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1. It appears from the mortgages that the plaintiffs supplied
Balkam with means to build the vessel, and took mortgages
on her in different stages of progress to secure themselves for
advances made. The mortgages state an indebtedness for a
large sum, and it is for the defendant to show that it has been
discharged, proof of the execution and record of the mort-
gage being prima fucie evidence of title in the plaintiffs.
Davis v. Mills, 18 Pick, 394.

Under these circumstances, dates govern. As neither par-
ty claims by virtue of statute lien, it is a mere question of
priority in time.

The plaintiffs’ first mortgage is dated July 26, 1854, for
$6000 ; recorded August 2, 1854. The second one is dated
Dec. 9, 1854, for $9000; recorded Dec. 11, 1854, The at-
tachment under which the defendant claims is dated Deec. 22,
1854.

The record in this case was made by the town clerk of
Robbinston, the town in which Balkam resided at the time of
the conveyance. The statute of the 31st Congress, chap. 27,
1850, of course contemplates only vessels that are registered
or enrolled, and not thosc in the process of completion. A
vessel on the stocks, or lying in harbor after launching, and
before enrollment or registry, cannot be said to be a vessel of
the United States. Nunm constat that she ever will become
naturalized. She may be built for foreign use.

The object of that statute, taken together, seems only to be
to have the custom house record show the exact state of the
title. It provides that the portion of the vessel owned by
each owner shall appear; and when this appears, any mort-
gage or other conveyance by either of them should also appear.
The United States statutes of 1792 do not even oblige an
owner of a vessel to register or enroll. The language of the
statute is that it may be done. If the owners wish for the
privileges appertaining to vessels of the United States, they
must either enroll or register them. The evident purpose of
the whole navigation law is to allow owners of vessels to en-
roll or register them; and if they do, the portion owned by
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each part owner must appear, and where this is done, all
subsequent mortgages or other conveyances must appear of
record. They can use the record if they please; but in case
they do so, every thing must appear; and until parties owning
vessels have them surveyed by the custom house officer, and
furnish their bonds, the United States law does not apply to
them any more than it does to the ship timber and iron out
of which they are made.

The state law was complied with while the vessel was in
her inchoate state, and that was the only law applicable to
her until the navigation laws took effect by her entry at the
custom house.

2. It would be quite impossible to apply the United States
law to vessels unregistered, without first determining what is
a vesscl. Is it when she is in frames, or half completed, or
two-thirds finished, or entirely done? But when the proper
officers measure and register her, then there is no farther
question. They may do this before the vessel is completed or
after; and whenever it is done, whether the vessel be launch-
ed or not, the United States law takes effect, and not until
then. In this case it does not appear in what state the bark
was when the first mortgage was given. The mortgage states
that Balkam was then building her. When the second mort-
gage was given, the vessel was more nearly complete. Either
mortgage is good as a conveyance of materials; the same
attached by the defendant in this case.

George W. Dyer, for defendant, contended : —

1. That the plaintiffs’ right of action depends upon their
title to property in the bark at the date of their writ; and
that such title, if they have any, is only in the last mortgage,
dated December 27th, 1854, and that the former mortgages
were merged in the latest mortgage. Jones v. Johnson, 3
Watts & Serg. 276.

2. The plaintiffs, by taking the last mortgage, under the
circumstances of the case, and for the reasons ahove stated,
must be considered in law to have wasved their rights under
the prior mortgages. Paul v. Hayford, 22 Maine, 236,
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3. If the above positions arc correct in law, and upon prin-
ciple, then the plaintiffs cannot maintain this action, as they
had no right of possession on December 30th, the date of
their action, having by express contract parted with that right.
Wheeler v. Train, 3 Pick. 255; Ingraham v. Martin, 15 Maine,
313 ; Pierce v. Stevens, 30 Maine, 184.

4. By the agrecment of parties, if the plaintiffs cannot
maintain their action, there is to be a return of the property.

5. If the Court should be of opinion, that the latest mort-
gage did not merge the others, and that they were, December
30th, valid and subsisting securities, then it is submitted, that
in the case at bar, it is not enough for plaintiffs to prove sim-
ply the execution and record of the two mortgages at Rob-
binston.

There must be proof of the delivery of the mortgage deeds
to the plaintiffs, or their agent for them, or the assent of plain-
tiffs before the attachment by defendant, and there is no such
proof; and the words “duly executed” in the statement of
facts, do not admit the delivery; and in Davis v. Mills, 18
Pick. 394, the point of delivery was not made.

Non constat, that because the plaintiffs had their deeds when
this case was drawn up, that there had been any delivery of
them by Balkam, at the date of Perkins’ attachment, or be-
fore this action was commenced. Jewett v. Preston, 27 Maine,
400 ; Witham § ux. v. Butterfield, 6 Cush. 219 ; Baird v. Wil-
liams, 19 Pick. 381; Maynard v. Maynard, 10 Mass. 456 ;
Bullock v. Williams, 16 Pick. 33; Dole v. DBodman, 3 Met.
189; Lamson v. Thornton, 3 Met. 275.

The record of the two mortgages in Robbinston, was not,
as to the defendant, and the creditors of Balkam whom he
represents, sufficient, without an actual delivery of the bark,
and the keeping of her in possession.

The plaintiffs lived in New York, and it does not appear
that they had any agent in this State.

The statute makes provision for attachment of personal
property under mortgage, upon first making tender of the debt
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due. In this case, tender became impossible, as there was no
person to whom tender could be made.

If record is sufficient in all cases, it puts it into the power
of parties here, to mortgage valuable property for a trifling
sum, bona fide, to people in California, Calcutta, or any re-
mote region, where tender would be impossible, and so to
hold and use it in defiance of the rights of creditors.

It is, also, in like case, impossible to make demand on the
mortgagee to state the amount of his mortgage claim, as pro-
vided in § 71, c. 114, Revised Statutes.

Pike, for plaintiff, in reply.

May, J.—At¢ the time of the attachment under which the
defendant claims, the title of the plaintiffs to the bark in con-
troversy depended upon two mortgages from Gilbert Balkam
to them, duly executed and recorded in the town of Robbins-
ton, where the mortgager resided. The first was dated July
26, and the other Dec. 9, 1854, and both were given to secure
large sums of money advanced, and to be advanced by the
plaintiffs, and were upon the vessel then described as upon
the stocks in Robbinston. No fraud is suggested in these
transactions. The ftitle of the plaintiffs must, therefore, be
deemed valid, as against the attachment, unless some of the
objections urged in defence can be sustained.

It is said, in the first place, that it does not appear that
these mortgages had been delivered or assented to by the
plaintiffs prior to the attachment. That such delivery was
essential to perfect the title in the plaintiffs, cannot be denied.
It is said, by Suaw, C. J., in Davis v. Mills, 18 Pick. 394,
that “ proof of the execution and registry of the mortgage is
prima facie evidence of title in the plaintiff.” Tts delivery to
the register, and its subsequent possession by the grantee, is
evidence of a delivery to him. Maynard v. Maynard § al.
10 Mass. 456, In the cases cited by the counsel in defence,
upon this point, there was more or less in the facts proved,
tending to control the inference arising from registry and sub-
sequent possession. In the case at bar no such facts appear.
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The possession of the mortgages is therefore sufficient evi-
dence of delivery. Their date is prima facie evidence that
they were then delivered. Sweetser v. Lowell § al., 33 Maine,
446.

It is also contended that the registry of a mortgage of per-
sonal property under our statutes is not equivalent to posses-
gion of the property by the mortgagees, where they reside
out of the State. The statute makes no distinction between
citizen mortgagees, and those who are not. No case is cited
to sustain any such distinction. Mere inconvenience, how-
ever great, in making a tender before the mortgaged property
can be attached, as now required by the Revised Statutes,
¢. 117, § 38, will not authorize the Court to disregard any of
the plain provisions of the statute, or their effect. We must
declare the law as it is. If inconveniences exist, it is for the
Legislature to remove them, and not for the Court.

Again, it is urged that the first two mortgages, under which
the plaintiffs claim, are void as against attaching creditors,
whom the defendant represents, because they were not'record-
ed in the office of the collector of the customs, as required
by the statutc of the United States, passed July 29, 1850,
vol. 9, ¢c. 27,§ 1. By this statute it is provided, “that no
bill of sale, mortgage, hypothecation, or conveyance of any
vessel, or part of any vessel, shall be valid against any per-
son other than the grantor, or mortgager, his heirs and de-
visees, and persons having actual notice thereof; unless such
bill of sale, mortgage, hypothecation, or conveyance be re-
corded in the office of the collector of the customs where
such vessel is registered or enrolled.” The section contains
a proviso which it is unnecessary to recite. This statute
clearly, by its terms, applies only to vessels which have been
registered or enrolled at the time when the instrument or
mortgage is made; or to cases where the title to the vessel,
which is set up against such instrument or mortgage, was de-
rived after such registry or enrollment of the vessel and be-
fore the required record had been made.

In the case at bar, the vessel had been neither registered
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nor enrolled, when the attachment was made, but was proba-
bly lying at the wharf in the river, having been launched only
eight days before. Under such circumstances, we cannot
doubt that she was subject to our laws, and that the state of
the title at that time is properly to be determined in view of
our statute relating to mortgages of personal estate. R. 8.,
c. 125, § 32, as amended in 1852, ¢. 262. As to what would
be the effect of the federal statute, before cited, upon the
rights of attaching credifors, in the case of a mortgage not
recorded as it requires, the mortgage or attachment being
made after the registry or enrollment of the vessel, we intend
to give no opinion.

It is also said, that the first two mortgages, held by the
plaintiffs, became merged in the mortgage of Dec. 27, 1854,
given to the plaintiffs, by the same mortgager, upon the same
vessel, then afloat, and for the purpose of securing the same
debt. Assuming, without intending to admit that such is the
fact, that the previous mortgages were merged or extinguish-
ed in the last, and that the plaintiffs had waived their rights
under them, still, it is not perceived how the attachment made
by the defendant, five days before, could be made effectual
thereby. At that time there had been no merger, and the ves-
sel being then subject to the first two mortgages could not, as
against the mortgagees, under our Revised Statutes, ¢. 117,§ §
38 & 40, as amended by the statute of 1842, ¢. 31, § 12, be
legally attached upon mesne process, without first paying, or
tendering, the full amount of the mortgage debt then due.
Smith v. Smath, 24 Maine, 555. The attachment being void
as against the plaintiffs, it could give to the defendant no
right to hold or retain the bark, as against them. Morton's
adm'r v. Hodgdon, 32 Maine, 127,

Another, and perhaps the strongest objection to the main-
tenance of thiy action, is, that the plaintiffs, even if they had
the right of property, had not the right of immediate posses-
sion at the time when the suit was commenced. The validity
of this objection rests upon the correctness of both the law
and the fact which it assumes. The law is undoubtedly cor-
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rect. It has been so often decided to be so, that authorities
are unnecessary to sustain it. But the fact, as to the right
of immediate possession, is more difficult to determine.
Whether the plaintiffs possessed such a right, depends upon
the construction and effect of the mortgage of Dec. 27, 1854,
That mortgagees of both real and personal estate, in all cases
where there is no language in the mortgage, and no other
agreement to restrain or control it, possess the right, is well
settled.  Sibley v. Cushman, 29 Maine, 429 ; Welch v. Whit-
temore § al. 25 Maine, 86; Wales v. Mellen, 1 Gray, 512.
But an agreement that the mortgager shall retain the posses-
sion of the mortgaged property, either absolutely or condi-
tionally, may be, and often is, to be inferred from the stipu-
lations which the mortgage contains. The first two mortgages
contain no such agreement, express or implied. By the third
or last mortgage, it is in substance provided in the condition,
that the mortgager shall pay or cause to be paid to the plain-
tiffs, the full and just sum of eighteen thousand dollars within
or at the expiration of sixty days from its date; that he shall
keep the said bark in the port of New York until the mort-
gage is satisfied; and that, in case of a sale of the bark be-
fore the expiration of the sixty days, the mortgage shall be
paid before any transfer shall be made. If the money is paid
by the time specified, then the mortgage is to be void ; but if
default shall be made in this or in the fulfillment of the other
aforementioned conditions, then the mortgagees are authorized
and empowered, at any time and place thereafter, to enter
upon and take posscssion of the bark, and make a sale there-
of; and for that purpose, they are, by a subsequent clause in
the mortgage, constituted and appointed to be the true and
lawful attorneys of the mortgager. From these provisions,
the right of the mortgager to retain the possession of the ves-
sel, until a breach of some of the conditions,-is fairly to be
implied; but it is for no other purpose than that of keeping
.the vessel in the port of New York, and making a sale of her,
for the payment of the mortgage debt. Such a salc is mani-
festly the great design of the parties in the mortgagze. It does
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not seem to have been contemplated that either party should
use the vessel until the mortgage should be paid, except so
far as might be necessary to place her in New York as a
market for sale. This, the mortgager was bound to do, with-
out any unreasonable delay. Under such circumstances, we
do not think that the right of possession retained by the mort-
gager was of such a nature as to deprive the plaintiffs of the
right to take actual possession as against a wrongdoer. The
mortgager may properly be regarded as the agent of the mort-
gagees, and his possession was a qualified possession for their
benefit. This case is unlike those of Whecler v. Train, 3
Pick. 255, Ingraham v. Martin, 15 Maine, 373, and Pierce
v. Stevens, 30 Maine, 184, cited in defence. In all these, and
many more that might have been cited, it will be found that
there was a beneficial use of the property sccured to the lessee,
or mortgager, of which they could not lawfully be deprived.

This case is substantially like that of Melody v. Chandler,
12 Maine, 282, where the plaintiff claimed under a mortgage
bill of sale, which contained a stipulation that the mortgager
should retain the possession of the goods mortgaged, for the
purpose of making a sale of them, and in which it was held
that the possession of the mortgager was the possession of
the mortgagee. The only distinction perceived between the
two cases, ig, that the latter is an action of trover, while this
is replevin; and in the case cited, the mortgage contained a
provision that the proceeds arising from the sale should be
appropriated to the payment of the mortgage debt, whilst in
this, the mortgage is without such a stipulation, and yet it
cannot well be doubted that the object of the sale contem-
plated was for that purpose. We do not think that these cir-
cumstances change the law of the case, or that the plaintiff’s
right of possession, in a case where the property is withheld
from him by a trespasser, is affected thereby.

At the time when the last mortgage was made, the vessel
was afloat, and in the hands of the defendant, as it may rea-
sonably be inferred from the two facts, that he had taken
possession of her five days before, under color of an attach-

YoL. XLII. 23
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ment, as the property of the mortgager, and that she had not
then been replevied. The mortgager, therefore, had not been
in posscssion of her after the mortgage was executed, and
before she was replevied. This possession by the officer, per-
mitted by the mortgager, effectually deprived him of all power
to fulfill the conditions of the mortgage as he had agreed.
The case shows an entire want of diligence on his part to ob-
tain the possession during the time which elapsed after the
mortgage was made, and before the inception of this suit.
Such possession, by the defendant, and the want of due dili-
gence, we think, amount to a breach of that condition in the
mortgage, which required the mortgager to keep the bark in
the port of New York; and from these facts we may properly
infer an abandonment on his part of all intention to perform it.
This, by the express provisions of the mortgage, restored
the plaintiffs to the right of immediate possession, and there-
fore authorizes the maintenance of this suit. HWhitney v.
Lowell, 33 Maine, 318. Defendant defaulied.

Texney, C. J,, and AppLETON, J., concurred in the result.
Haraaway and GoopExow, J. J., concurred.

Epwarp MuNROE versus EpHraiM C. GATES.

The report of commissioners, in a process for partition, contained the following
clause descriptive of a portion of the estate set off to one of the parties:
“Also the water privilege now occupied by the saw-mill called Franklin :"—
Held, that the extent of that privilege was matter of fact for the jury.

The presiding Judge instructed the jury that, by the partition, the owners of
the Franklin mill had no right to any more water than was necessary to the
full enjoyment thereof, with all its machinery, af the time of the partition : —
Held, that as the report of the commissioners making the partition contained
no such qualification, the comstruction given to it by the Court was too re-
stricted.

A. brought his action against B. for causing back water at the wheels of his
mill, by obstructing the race-way. B. offered to prove that the back water
was caused by a wing dam :— Held, that this testimony might have been

important and was improperly excluded.
e el
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O~ Exceprions from Nesi Prius, APPLETON, J., presiding.

This was an action of the case by the proprietor of the
Columbus mill, so called, situated on the St. Croix river, at
Calais, against the proprietor of the Franklin mill, for divert-
ing the water from the flume of the Columbus mill, and for
obstructing the race-way, thereby causing back water at said
mill. Plea, the general issue with brief statement. Much
testimony was introduced at the trial by both parties, and
some evidence offered by the defendant was excluded by the
presiding Judge. The verdict was for the plaintiff. All the
material facts, and the important points raised in the excep-
tions to the rulings of the presiding Judge, are stated in the
opinion of the Court.

Downes § Cooper, and J. Granger, for plaintiff.
Fuller, for defendant.

Rice, J.— This action is brought to recover damages alleg-
ed to have been sustained by the plaintiff, as proprietor of a
saw-mill called the “Columbus,” situated on the river St.
Croix, in the city of Calais, by the acts of the defendant, who
claims to be the owner of the mill “Franklin,” situated upon
the same river and dam, in Calais.

The injuries of which the plaintiff complains are, diverting
a great part of the water from the flume of his mill, and ob-
structing the race-way through which the water flowed, from
the wheels of said mill, thereby occasioning back water, and
thus retarding the operation of said wheels.

There was evidence introduced tending to support both
propositions.

The city of Calais, then plantation No. 5, was granted to
Waterman Thomas, by the Commonwealth of Massachusetts,
in 1790. The parties to this action derive their respective
titles through mesne conveyances from this source.

It appears from the testimony, that there was supposed to
be eight mill privileges, in all, upon the dam, upon which the
mills of the parties are situated.

Thomas, the original proprietor, conveyed the township to
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Shubael Downs, Abiel Wood, Edward H. Robbins and Thomas
Brewster, in undivided fourth parts. Several mills were
built upon the dam, before any legal partition appears to have
becn made, between the co-tenants. By whonm, and under
what circumstances these mills were constructed, does not
appear. It does appear, however, that some of the mills, and
perhaps all, were occupicd in severalty from an early period;
and that the plaintiff occupied the Columbus, and received
the rents thereof, ag early as 1818, and continued to do so
until the bringing of this suit. It also appears that the de-
fendant, and those under whom he claims, have had the sole
occupation and control of the Franklin, of which he claims to
be sole seized, by virtue of a process for partition, instituted
by Edward H. Robbins, one of the tenants in common of the
township, in 1825; the title of Robbins to that mill, having
passed by mesne conveyances to him.

The rcport of the committee appointed by the Court to
make partition, contained the following clause among others
describing the estate set off to Robbins; to wit: ¢« .dlso the
water privilege, now occupied by the saw-mill called Franklin,
and marked on the plan No. 1.”

Among other instructions given to the jury by the Court was
the following: « That by the partition of E. H. Robbins, jr.
of three-sixteenths, under whom the tenant claimed, so far as
regards the right of the Franklin mill to the use of water, the
owners of that mill acquired by that partition no right to any
more water than was nccessary to the full enjoyment of the
mill as it then was, and all its machinery; and the owners of
that mill, as such, had no right to any overplus of water on the
dam, if any there should be.”

There was evidence tending to prove that there was, at
times, a very large surplus of water, over and above the
amount necessary to propel the mills and machinery upon the
dam, at the time when the partition above referred to was
made. And, as has been before remarked, there was also ev-
idence tending to show that the water rights of all the co-
tenants, on that dam, had been divided into cight « privileges.”
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The commissioners set off to Robbins the “water privilege
now occupied by the Franklin.” What was that privilege ?
The defendant contends that it embraced one-eighth of the
entire water power of that dam. The construction of the
Court was tantamount to the use of the words, the “ water
privilege as now occupied by the Franklin.”

The report contains no such qualification, and the construec-
tion was, in our opinion, too restricted, and unauthorized.
Robbins, by that partition, acquired the exclusive right to the
whole privilege occupied by the Franklin. The extent of that
privilege, whether one-eighth of the entire power of the dam,
or not, was matter of fact for the jury.

In the other instructions given, no error is perceived, and
the requested instructions were properly withheld.

The defendant offered to prove that the back water to the
defendant’s mills, so far as any existed, was produced by the
continuation of the wing dams on the English side, as delineat-
ed on Hayden’s plan. This testimony was excluded by the
presiding Judge.

One of the causes of complaint on the part of the plaintiff,
was, that the defendant had caused the water to flow back up-
on the wheels of his mill, by means of obstructions placed in
the race-way through which that water passed from the wheels.
In our view of the case, this testimony might have been hoth
pertinent and important. If the evidence should fail to prove
an unlawful alteration in the race-way, by the defendant, and
it shall appear that the water had been thrown back upon the
plaintiff’s wheels to an extent greater than heretofore, it was
important to determine whether that increase of back water
was occasioned by the alterations which the defendant had
made, in the manner in which water was discharged from his
wheels, or by the wing dams on the English side. For this
purpose, the testimony should have been admitted. Whether
the defendant suffered from these erroneous rulings, may well
admit of doubt. But inasmuch as we cannot be certain upon
which point the jury rested their verdict, and as the errors in
certain aspects of the case, might have had a controlling in-
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fluence upon the result, a new trial must be granted according
to the terms of the report.
Exceptions sustained, verdict set
aside, and new trial granted.
TenyEY, C. J., concurred.
APPLETON, J., non-concurred.

COUNTY OF WALDO.

ABNER HURD versus Hucr COLEMAN.

A party, whose legal rights to real estate have been determined by the judg-
ment of a court of law, may enter into possession as well without as with
the intervention of an officer, and such entry, without force, will be equally
valid and effectual for all purposes as if the officer having the execution had
put the party in possession.

An actual entry by a demandant into premisés for which he has recovered
judgment before a court of competent jurisdiction, establishes his seizin and
title although no writ of possession has issued.

The statutes of 1821, c. 39, § 1, provided that a mortgagee might enter into the
mortgaged premises and foreclose the mortgage in three years, either « by
process of law, or by the consent in writing of the mortgager or of those
claiming under him, or by the mortgagee’s taking peaceful and open posses-
sion of the mortgaged premises in presence of two witnesses’' : — Held, that
an entry by the mortgagee, after the writ of possession had issued, or after
the time within which by law it should have issued, would be an entry by
process of law,” and would as effectually foreclose the mortgage as if he
had been put in possession by an officer having the writ.

An asgignee of a mortgage and the notes secured thereby, may prosecute suits
pending thereon in the name of the assignor, to final judgment, for his own
use and benefit, and derive all the resulting rights that would have accrued
to the assignor.

An agsignment of a mortgage, after an entry for foreclosure, will not of itself
stay the foreclosure.

The assignee of a mortgage obtained a conditional judgment against & pur-
chaser of the equity, and executed his writ of possession, the owner of
the equity thereupon becoming the tenant of the assignee, and agreeing to
pay him rent, — Aeld, that such possession of the assignee, continued for the
time required by statute, foreclosed the mortgage.
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The assignee of a mortgage, after recovering judgment in the name of the
assignor, but for his own use and benefit, and before the writ of possession
issued, entered into the premises, openly, peaceably, and with the assent of
the mortgager, and continued in possession efter the writ issued : — Held,
that from the time the writ of possession issued, the assignee could protect
and justify his possession, under the statute, “by process of law,” and that
the foreclosure may be considered as commencing at the date of such writ
and as being complete at the expiration of three years from that time.

A mortgager is bound to know of a judgment rendered against him; of its
legal effect; of the issuing of a writ of possession, or when, by law, it
might issue.

Twenty years undisturbed possession by a mortgagee or his assignee, operates
as a bar to the right of redemption, unless the mortgager can bring himself
within the proviso in the statute of limitations.

When a foreclosure is perfected, and the mortgaged premises exceed in value
the notes secured, they must be deemed as paid, and no action can be main-
tained upon them.

The lien of a mortgagee attaches equally for the debt and for the costs neces-
garily incurred in the enforcement of his rights.

O~ Reporr from Nisi Prius.

DEesT on a judgment recovered March 26, 1836, damage
$130,38, and costs $21,28, and on a judgment recovered fourth
Tuesday of March, 1836, for possession of a certain parcel of
land situated in Unity, in said county, and for $43,43 costs.

Plea, nil debet.

All the facts, essential to a proper understanding of the
points in issue, are stated in the opinion of the Court.

After the evidence was out, the casc was taken from the
jury, and submitted to the full Court. :

L. W. Howes, for plaintiff.

In order to foreclose a mortgage under the statutes, the
statutes must be strictly followed. 29 Maine, 56.

The statute requirement that possession taken by the mort-
gagee should be open, &ec., and “in the presence of two wit-
nesses,” was, not only that the mortgager should bave notice
when the time of redemption began to run, but that it should
be made public, so that all others might have the same know-
ledge of the same fact; otherwise, why does the statute say
two witnesses instead of one ?— or, why even in the presence
of any witness? If the intention of the statute was only that
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the mortgager should have nctice, why did it not say notify
him, either in writing or verbally, instead of requiring the noto-
riety of taking possession in the presence of two witnesses?

In order to give such taking possession still more publicity,
our Revised Statutes require a certificate of such entry to be
made and sworn to, by such witnesses, and such certificate to
be recorded in the regustry of deeds.  Chap. 125, § 3.

But it is a general principle, well settled, that where the
statutes prescribe a specific way in which a thing is to be
done, the statute must be swrictly followed. 29 Maine, 56;
24 Maine, 155 ; 2 Hilliard on Mortgages, c. 36, § &.

Every clause and word of a statute shall be presumed to
have some force and effect. 22 Pick. 573.

J. Williamson, for defendant.

1. The object of the statute, in providing that open and
peaceful possession taken by the mortgagee should be accom-
panied by the consent in writing of the mortgager, or attested
by the presence of two witnesses, was, to bring home to the
mortgager notice of the time of the mortgagee’s entry, that
he might be aware of the exaet time when the right to the
property would cease, and be forever foreclosed.

There is a case in Massachusetts which applics to this point.
The question was raised whether a bare entry in presence of
two witnesses, as required by statute, without actual posses-
sion for three years, was sufficient to foreclose the mortgager’s
right to redcem. The entry had been actually made before
two witnesses, and also a record of the entry had been made
in the registry of deeds. DBut the Court held that there had
not been sufficient notice to the mortgager of the mortgagee’s
entry. They said, “a bare entry, although in the presence
of witnesses, is not sufficient for the purpose of foreclosing
an equity of redemption. The entry must be open and
peaceable, and actual possession must be taken. The object
intended by law is, that the mortgager may know when the
three years commence, beyond which his right to redeem will
cease.”  Thayer § al. v. Smith, 1T Mass. 431.

2. «Statutes are sometimes merely directory, and, in that
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case, a breach of the direction works no forfeiture or invalid-
ity of the thing done.” 1 Kent's Com. 465.

In the case at bar, the answer in equity of Hiram Hurd, jr.,
shows an entry on his part, and that he previously gave actual
personal notice to Coleman of his intention to enter for the
purpose of foreclosing the mortgage, and that Coleman ex-
pressed his entire willingness that he should so enter. Taylor
v. Weld, 5 Mass. 119; Pomroy v. Winship, 12 Mass. 519;
Boyd v. Shaw, 14 Maine, 58.

In Pease v. Benson, 28 Maine, 353, SuEPLEY, J., says, “It
is the actual entry into possession for condition broken that
may effect in due time a foreclosure, being made by the
written consent of the mortgagee or his assignee. The writ-
ten consent is of no effect, but to make such entry lawful.”

“1t has already been decided, that when the mortgagee
shall enter after condition broken, it shall be presumed that
he entered for that cause; and the time for foreclosure shall
run from that entry.” 12 Mass. 518.

3. It 1s well settled that the mortgagee has a choice of
remedies, He may bring an action on the bond or note, or
he may proceed against the mortgager on the mortgage deed,
and take the land in payment of his debt. 4 Kent's Com.
183; Ililliard on Mortgages, ¢. 21, § 1. Even after the mort-
gagee has recovercd judgment on his note, he may then have
his remedy upon the land, because there has been no actual
satisfaction of the judgment; no payment of the debt. Hill
v. Rider, 5 Cush. 231. But when the debt is satisfied by
execution, or by the mortgagee taking possession, and fore-
closing the mortgaged property, the choice of remedies is
gone. The mortgagee having once foreclosed the property
mortgaged, and obtained absolute' ownership thereof, can,
however, still recover the balance of the debt, if any part re-
mains unsatisfied, out of the mortgaged estate. ¢ The fore-
closure of a mortgage, given to secure the debt, may be shown
as a payment, made at the time of complete foreclosure; but
if the property mortgaged is not at that time equal in value
to the amount due, it is only payment pro tanto.” 2 Greenl.

VoL. XLiI. 24
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Ev. 524; (also 2 Greenl. Cruise on Real Property, 199,
note.)

This is the law of Connecticut, as appears from Bassett v.
Tason, 18 Conn. 131, «When the value of the property mort-
caged exceeds the mortgage debt, a foreclosure of the mort-
gage having become absolute, operates, even at law, as a pay-
ment of the mortgage debt. The law is equally well estab-
lished in Massachusetts. In Hedge v. Holmes, 10 Pick. 380,
Saaw, C. J., says: “It is now a well settled rule of law in
Massachusetts, that when a bond or simple contract debt is
secured by mortgage, and the mortgagee enters for condition
broken, and proceeds to foreclose, so as to hold the land free
of redemption, he shall be deemed to have taken it in pay-
ment. If the value of land equals or exceeds the debt, it shall
enure by way of payment, pro tanto, and the value shall be
ascertained by appraisement, where suit is brought for the
debt.” So, in Amory v. Fairbanks, 3 Mass. 562, it had before
Leen decided that one who brings an action on a bond for
which a mortgage is given, and the land entered upon, can
only recover the amount of the bond after deducting the
vzlue of the land.

But it is sufficient for this case that the law in Maine is the
same, with respect to the foreclosure of the mortgage and the
right of the mortgagee to recover the deficiz, as in Massachu-
setts and Connecticut. Fose v. Handy, 2 Maine, 322. In a
recent decision, where this point was exactly raised, the Court
sey that it is now to be considered as well settled law that
+the holder of a personal obligation, (or a judgment thereon,)
for which a mortgage of real estate has been given, as collate-
ral security, may recover the balance of the debt due, deduct-
ing the value of the mortgaged premises at the time of fore-
closure.” 36 Maine, 278.

4, The costs recovered in the action for possession, being
a part of the mortgage debt, should be offset by the value of
the mortgaged premises at the time of foreclosure.

“The mortgaged property constitutes a fund for the pay-
ment of the mortgage debt and costs,” says the Court, in Coz

)
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V. Wheeler, T Paige’s Ch. 258. In Jones v. Phelps, where there
were two mortgages, and a suit for foreclosure was brought,
it being necessary, according to the law of New York, thas
there should be @ sale of the property, WiaLworrn, Ch., de-
creed that the amount due on the first mortgage should be
Jirst paid, and also the costs and expenses of the sale, and after-
wards the second mortgage should be satisfied. 2 Barb. Ch.
440. We cite this decree to show that the costs of collection
are considered as belonging to, and a part of the sum due, and
secured by the mortgage.

In Porter v. Pillsbury, 36 Maine, 278, before cited, the ac-
tion being brought on a judgment and costs, the Court decided
that so much of the debt and costs as remained unsatisfied ous
of the property could be recovered.

So in White v. Hatch, 2 Gallison, 152, a case like the one
now under consideration, payment of costs was pleaded, but
it does not appear from the decision of the Court that the
costs were distinguished, in their opinion, from the debt; and
in the case which Judge SToRY cites to this part of his decis-
ion, (Amory v. Fairbanks, 3 Mass. 562,) there was no distinc-
tion made, but it was ruled that the debt and costs must be
satisfied out of the property. 15 Conn. 27.

ApprrLETON, J.—The proof is undisputed, that the plaintii,
holding notes, and a mortgage for their security, on certain
premises in the town of Unity, commenced suits on one of
the notes, and on the mortgage, which were duly entered at
the March term, 1833, of the Court of Common Pleas, holden
in and for the county of Waldo; that on the 6th of Septem-
ber, 1835, and while these actions were pending, he assigned
the notes and conveyed by deed his interest in the mortgaged
premises to Hiram Hurd, jr.; that these actions were con-
tinued upon the docket till March term, 1836, when judgments
were rendered for the plaintiff in each action; that the
assignee of the mortgage, finding the mortgaged premises va-
cant, with the knowledge and consent of the defendant, and for
the purposes of foreclosure, entered into possession thereof.
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about the 18th of April, 1836, between the rendition of judg-
ment and the 22d of July following, when the writ of posses-
sion issued; that the assignee continuing in possession, the
defendant, at the July term, 1839, filed in this Court a bill in
cquity for the redemption of the mortgaged estate against
the present plaintiff and his assignee Hiram Hurd, jr.; that
they severally appeared and filed answers thereto; that this
bill not having becn successfully prosecuted, saic Hiram con-
tinued in possession till sometime in 1840, when he sold the
premises for nearly two hundred dollars more than the amount
due on the mortgage notes; and that his grantee, and those
claiming under him, have remained in undisturbed possession
thereof from that to the present time.

Upon these facts, the defence relied upon, is, that the mort-
gage to the plaintiff has been foreclosed, and being foreclosed,
that the mortgage debt and the costs accruing upon the notes
and the mortgage in their enforcement, have been paid by the
foreclosure ; and, therefore, that this action is not maintainable.

It seems well settled that a party, having his legal rights to
real estate determined by the judgment of a court of law, may
enter as well without as with the intervention of an officer;
and that such entry will be equally valid and effectual for all
purposes, as if an officer having the execution had put the par-
ty in whose favor it was rendered, in possession. “But,” says
Howr, C. J.,in Withers v. Harris, 2 Ld. Raym. 806, “ he must
take care that he do not enter with force.” ¢« That a man
who has a judgment for possession,” remarks Parsoxs, C. J,,
in McNeil v. Bright, 4 Mass., 282, “may enter without a writ,
is common learning, and indced is not denied.” In Gilman
v. Stetson, 16 Maine, 124, this Court held that where judg-
ment has been rendered for the land demanded, in favor of
the demandant, by a court of competent jurisdiction, and he
has made an actual entry, his title and seizin is thereby estab-
lished, although no writ of possession has issued. These
views subsequently reccived the sanction of this Court, in
Gilman v. Stetson, 18 Maine, 428, and in Phillips v. Sinclair,
20 Maine, 269.
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By the statutes of 1821, c. 39, § 1, which were in force,
the mortgagee may enter into the mortgaged premises and
foreclose the mortgage in three years, “ provided, however,
that the entry above described shall be by process of law, or
by the consent in writing of the mortgager, or those claiming
under him, or by the mortgagee’s taking peaceable and open
possession of the premises mortgaged in presence of two
witnesses.”

Had the entry in the present case been by the mortgagee,
after the writ of possession issued, or even after the time
within which, by law, it should have issued, it is apparent
that such entry would be regarded as “by process of law,”
and would be equally effectual to foreclose the mortgage, as
if he had been put in possession by an officer having the writ
of possession.

The entry being by an assignee after judgment, and before
the writ of possession issued, or could legally issue, can it be
regarded as an entry under and by “ process of law,” so as to
be available against the defendant, as a foreclosure ?

The mortgage notes and the mortgage were assigned to
Hiram Hurd, jr., while the suits, for the collection of the note
and for the possession of the mortgaged premises, were pend-
ing. The assignee, by virtue of his assignment, might prose-
cute these suits to final judgment, in the name of the assignor
and for his own benefit. The judgment obtained, and the
estate vacant, no reason is perceived why the assignee, suc-
ceeding to the rights of the assignor, might not enter upon the
premises, nor why his entry should not justly be regarded as
“by process of law,” hig title having been duly recorded. It
was held, in Cutts v. York Manufacturing Co., 18 Maine, 191,
where the assignees of a mortgage, after having entered to
foreclose, had released their interest in the mortgaged prem-
ises to the assignor, that he might avail himself of the entry
to foreclose, made by the assignees, equally as they might if
the mortgage had remained in their hands. So a mortgage
may be assigned after an entry for the purposes of foreclosure,
and the assignment will not, of itself, stay the foreclosure.
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Deming v. Cummings, 11 N, H., 475. So, if the assignee of
a mortgage obtains a conditional judgment against the pur-
chaser of the equity, and cxecutes a writ of possession, and
the owner of the equity thereupon becomes the tenant of the
assignee, agreeing to pay him rent; a possession thus held
during the time required by the statute, will foreclose a mort-
gage. 11 N. H., 475.

The entry of the assignee was open, peaceable, and with
the assent of the mortgager. It was after the rendition of
judgment and before the writ of possession. ¢It was held in
this Court,” says Hovut, C. J., in Withers v. Harris, 2 Raym.
806, “that the plaintiff might enter pending the writ of error
upon the judgment in ejectment, if he could find the posses-
sion empty; for the writ of error binds the Court but not the
right of the party.” After the writ of possession, the assignee
of the mortgage still occupied the mortgaged prerises. From
the time when that issued, he could protect and justify his
possession “by process of law.” It is apparent from the
facts, that the defendant, in 1839, filed a bill in equity for the
redemption of these premises, and, from the answers of the
plaintiff and his assignee, who were both parties, and whose
answers are admissible in evidence, that the defendant was
fully aware of the entry of the assignee and of the purposes
for which it was made. e was bound to know of the judg-
ment rendered against him and of its legal effect. Ile was
bound to take notice of the issuing of the writ of possession,
or when by law it might issue. The assignee must be regard-
ed as being in possession, by process of law, after the writ of
possession issued; and, as the defendant had full knowledge
of these proceedings, the foreclosure may be considered as
commencing at that time and as having been perfected after
the expiration of three years from that date.

The assignee of the mortgage, Hiram Hurd, jr., and those
claiming under him, have been in undisturbed possession of
the premises for more than twenty years, without any inter-
ference on the part of the defendant, except his ineffectual
effort to redeem by his suit in equity in 1839. It is a well
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settled rule in equity, that twenty ycars undisturbed posses-
sion by the mortgagee or his assignees, operates as a bar to
the right of redemption, unless the mortgager can bring him-
self within the proviso in the statute of limitation. Phillips
v. Sinclair, 20 Maine, 269.

The foreclosure being perfected, and the mortgaged prem-
ises being taken in payment and exceeding in value the mort-
gaged notes, they must be deemed as paid.

The only remaining inquiry is as to the costs in the suits,
for the purpose of foreclosing the mortgage, and on one of
the notes thereby secured. Costs necessary for the enforce-
ment of the rights of the creditor, may be regarded as

incident to the debt. The lien of the mortgagee, upon the .

premises mortgaged, attaches equally for the debt and for the
costs necessarily incurred in the enforcement of the rights of -
the creditor. It is in consequence of the neglect of the debtor
that resort is ever had to legal process. The party imposing
this necessity is not to avoid or escape the consequences of
his omission to perform his contracts. The estates of the
mortgager are justly. chargeable with the costs which the
mortgagee necessarily incurs in protecting his rights and en-
forcing his claims against a reluctant or dishonest debtor. !
Jones v. Phelps, 2 Barb. Eq. 440; Coz v. Wheeler, T Paige, '
248; R. 8, c. 125, § 9. ‘

Ag the estate mortgaged i shown to have exceeded in value
the mortgage debt, and the costs accruing in attempting to
enforce its payment, the judgments in suit have been paid,
and consequently this action is not maintainable.

Plaintiff nonsuit.

TexNEY, C. J., and Rice, HatnawaY, GooDENow and May,

J. J., concurred.
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Wu. P. Havnn versus Sinas K. Trisor.

In an action upon a promissory note not negotiable, the defendant alleged that
the note was given to the plaintiff for the partial performance of a certain
contract made by him with the defendant, the other stipulations of which the
plaintiff had since refused to fulfill; and the defendant claimed to prove his
damages by reason of such non-fulfillment in set-off, pro tanto, to the note,
Whether such a defence can be made, quere.

Proof that the plaintiff had entered into a contract with A., similar to that
made by him with the defendant; that he had received of A. a note similar
to the one in suit, for a similar part performance, and then had neglected to
fulfill its other stipulations, is not competent evidence to show that the con-
sideration of the note in suit grew out of the contract betwcen the plaintiff
and defendant.

The rulings of the Court, allowing evidence of the damages sustained by the
defendant, for a partial non-fulfillment of the contract on the part of the
plaintiff, to go to the jury to prevent a recovery, pro tants, on the note, with-
out any limitation as to whether the consideration of the note grew out of
that contract, were erroneous.

Ox Excrprioxs from Nisi Prius, HaTHAWAY, J., presiding.

AssUMPSIT upon a promissory note not negotiable. Plea,
the general issue. The defendant introduced in evidence a
contract made by the plaintiff with him, by which the former
agreed to deliver to him a certain quantity of ship timber for
the construction of a vessel, and suitable plank for the same
purpose. The defendant admitted that the timber had been
delivered according to agreement, and claimed that the note
declared upon in the action was given in payment therefor.
He also alleged that the plank had not been delivered as con-
tracted for, whereby he had suffered damages to a large
amount, which should be deducted from, or be allowed in set-
off to the note. For the purpose of showing the origin of
the note in suit to be as alleged, the defendant introduced,
subject to objection, a contract similar in character to the one
between these parties, entered into by the plaintiff with S.
Cobb & Co. for the delivery of timber and plank, and proved
the delivery of the timber under that contract, the settlement
for it by the receipt of a note from 8. Cobb & Co., similar to
the one in suit, and the subsequent failure of the plaintiff to
deliver the plank according to the other provisions of said
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contract. Other evidence was also introduced for the pur-
pose of showing that the plaintiff had not delivered the plank
to the defendant, and to establish the amount of damages sus-
tained by the defendant in consequence of such breach of the
contract on the part of plaintiff. Several points were raised
in the case not involved in the decision of the Court, and
therefore unnccessary to be stated. The cause was submitted
to the jury under instructions from the presiding Judge, all
material parts of which, and all additional facts necessary to
the understanding of the case, fully appear in the opinion of
the Court.

N. H. Hubbard, for plaintiff.

1. This action is assumpsit upon a note not negotiable, the
consideration for which had no connection with the timber
and plank contract.

Sec. 24 of ¢. 115 of the Revised Statutes, provides, that
“when there are mutual debts or demands between the plain-
tiff and defendant, in any action, one demand may be set off
against the other.” Sec. 25 provides, that defendant shall file
a statement of his demand on the first day of the term of the
Court at which the suit is made returnable. And a defend-
ant in an action cannot, in his defence, avail himself of any
demands he may have against the plaintiff, unless the same be
filed by way of set-off, pursuant to the statute; or unless they
arose from an actual payment of the plaintiff’s demand. Clark
v. Leach, 10 Mass. 51; Pullsbury v. Fernald, 10 Maine, 168.

2. There is no proof that the note in suit was given for
the timber stipulated for in the contract introduced, and no
sufficient proof that the plank was not delivered according to
said contract. The presiding Judge, therefore, erred in allow-
ing testimony in regard to damages to go to the jury without
any conditions or limitations upon these points. IHe should
have instructed the jury not to consider this part of the tes-
timony at all, unless it was satisfactorily proved to them that
the note grew out of the contract.

Vor. XLi. 25
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N. Abbot and Woodman, for defendant.

The plaintiff, by his contract, which is made & part of this
case, agreed to furnish and deliver to the defendant a certain
quantity of timber and plank. The ¢imber he furnished ac-
cording to his contract; the plank he did not. The note was
given in part payment of the timber ; and as the contract for
the delivery of the timber and plank was one contract, and
the plaintiff failed to deliver the plank, the damage the de-
fendant sustained by the breach of the contract, was rightfully
allowed in defence of the note, without being filed in set-off.

The note having been given in part payment for the zimber,
if the contract for the timber had been a scparste and inde-
pendent contract from the contract for the plank, then there
might be some rcason why the amount in set-off should have
been filed. DBut the contract for the tumber and plank, was
entire; and it is a well settled principle, that damages sus-
tained by the non-fulfillment of a contract, may be given in
evidence under the general issue, to defeat a non-negotiable
note given as the consideration of the contract, or in payment
under the contract.

Texxey, C. J.—This action is upon a note of hand, not
negotiable, given by the defendant to the plaintiff. An ac-
count filed in set-off, being objected to by the plaintiff, was
excluded by the Judge.

In defence, subject to objection, was introduced a written
contract, by which the plaintiff was to deliver to the defend-
ant, within certain times, quantities of timber and plank, at
agreed prices; and evidence tending to show, that the timber
was delivered, and a violation of the contract in respect to
the plank, to the damage of the defendant; also evidence, that
a contract by the plaintiff with S. Cobb & Co., for the deliv-
ery of timber and plank, similar to that with the defendant,
was entered into, under which the timber was delivered and
a note taken therefor on settlement, and an omission to de-
liver the plank.
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The Judge instructed the jury, that if the plaintiff had not
performed his contract to deliver the plank to the defendant,
by reason of which non-performance, the defendant suffered
actual damage, whatever the plaintiff was indebted to the de-
fendant, for such damage, should be deducted from the plain-
tiff 's claim in this suit, and if such damage was equal to, or
greater than, the whole amount due upon the note, the plain-
tiff could not prevail.

The counsel for the defendant attempts to sustain the in-
structions upon the ground, that the note was given for the
timber delivered under the contract, and the note not be-
ing negotiable, the whole contract for the delivery of the
plank, as well as the timber, is open; and that the damage
arising from the omission to deliver the latter, according to
the contract, can be taken into consideration in this action.

The question is not presented, whether such a defence to
the note can be made. We are to decide, whether the rul-
ings and instructions of the presiding Judge were correct or
otherwise; and we give no opinion upon the matter discussed
on the part of the defendant, touching the right of the defend-
ant to set up the plaintiff’s violation of his contract, to pre-
vent his recovery upon the note. The evidence, that the
plaintiff had made a contract with 8. Cobb & Co., and had
settled for timber delivered by taking a note therefor, which
was not negotiable, as was stated in testimony, was incompe-
tent, for the purpose of proving that the note in svit was given
for the timber, delivered under the plaintiff’s contract with the
defendant; and, moreover, it is difficult to perceive, how it
tends to prove the consideration of a note, having no conneec-
tion thercwith.

But the instructions were not given, upon the hypothesis
that the note in suit was made on account of the timber,
which the plaintiff delivered to the defendant under the con-
tract between them; but the right of the defendant to a ver-
dict, was put exclusively upon the ground, that his damage by
reason of the violation by the plaintiff of his agreement to
deliver the plank, was equal at least to the amount of the
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note, without regard to the consideration thereof. This, we
think, was crroncous.  LEuxeeptions sustained, verdict
set aside, and new trial granted.

ArpLeToN, May and Goopexow, J. J., concurred.
Harnaway, J., concurred in the result.

SMprsoN HART versus Jospem P. Harpy.

In specifications of defence, under the statute of 1855, c. 174, § 4, it is not
sufficient for the defendant to aver generally that ¢the plaintiff has no
claim whatever against him.”

The specifications must be more than a plea of the general issue, and sufficient
to apprise the plaintiff of the obstacles that would be presented to the main-
tenance of his suit; otherwise the defendant will be defaulted.

O~ Exorrrions from Nisi Prius, HATHAWAY, J., presiding.

This was an action of assumpsiT. The amount claimed
was $220,62.

The defendant filed his specifications of defence with the
clerk of the court for the county of Waldo, as follows:—

“WarLpo, 8s.— Supreme Judicial Court, Oct. term, 1855.

“ Simpson Hart v. Joseph P. Hardy.

“The defendant in this action, says for a deferce, that the
plaintiff has no claim whatever against him. And defendant
further says that he believes that therc is a good defence to
said action. And he further says that he intends in good faith
to make a defence.”  (Signed,) “Joseph I’. Hardy.

“Trankfort, Sept. 15, 1855.”

The defendant claimed to go to trial, but the Court refused
to allow it, and ordercd the defendant to be defaulted.

To this ruling and order of the Court the defendant ex-
cepted.

Hubbard, for plaintiff.

J. G. Dickerson, for defendant.

TexsEY, O. J.— This is a case, wherein the defendant ap-
peared and desired a trial, and was required to file with the

:,‘,,‘;.V,‘ o
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clerk of the court a specification in brief of the nature and
grounds of his defence, &e., according to the statute of 1855,
c. 174, § 4.

The object of the statute was, undoubtedly, that the other
party might be apprised of the obstacles, which would be pre-
sented to the maintenance of his suit, in season to be pre-
pared for a trial, without incurring useless expense. More
was required than a mere statement, that the plaintiff had no
claim. The plea of the general issue, which could be filed at
any time before the trial commenced, would indicate all this.

It requires no argument to prove, that the statement, ¢ the
plaintiff has no claim whatever against him,” is not a com-
pliance with the provision of the statute.

Exceptions overruled, judgment on the default.

Haraaway, AppLETON and May, J. J., concurred.

GoopEexow, J., did not concur in the opinion of the Court,
and expressed his dissent as follows: —

I do not concur. The specification of defence was suffi-
cient to give notice to the plaintiff that he would be required
to prove his case, under the general issue.

Davip G. AmES versus LEMUEL R. PALMER & al.

A common carrier has a lien upon the goods transported by him, and the right
to retain the possession of them until his reasonable charges are paid.

An action of trover will not lie without proof of property, and of the right of
immediate possession, in the plaintiff,

The right of a common carrier to retain possession of goods transported by him
in order to enforce the payment of his charges, does not deprive the general
owner of the right of immediate possession as against a wrongdoer,

Both in England and in this country the lien of a factor is a personal privilege
which is not transferable; no question upon it can arise except between
the prineipal and the factor; and the law is the same in reference to the
rights of the common carrier. The same principle has been adopted in this
State in relation to a statute lien.

.. Bxcepmions from Nisi Prius, May, J., presiding.
e a2 [E A I ]
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This was an action of TROVER for a cask and twenty gal-
lons of rum, taken from on bhoard a vessel. DPlea, general
issuc and a justification.

The defendants, to justify the taking, offered a complaint
made by said Palmer, defendant, and others, and a warrant
and judgment of Woodbury Davis, a justice of the peace,
which were objected to.

Defendants contended that plaintiff was bound to show
that the freight on the property from Boston, due to the own-
ers of schooner Comet, which brought it, had been paid, and
the lien on it discharged.

Plaintiff asked the Court to instruct the jury that “where
goods are wrongfully taken from a bailee, that it is not neces-
sary, in order for the owner to maintain trover for their value
against the wrongdoer, that said owner should tender or pay
to the bailee any freight for which said bailee might have a
lien on the goods; nor could such wrongdoer set up any such
lien except under the express authority of such bailee.

«2d. That no proof of ownership being made, the burden of
proof would be on him, who asserted the existence of any
unsatisfied lien, to prove it affirmatively.”

The Court instructed the jury that it was incumbent upon
the plaintiff to satisfy them by proof that the plaintiff had
both the property, and the right of immediate possession;
and that, if they were satisfied from the evidence in the case,
that the carrier had a lien for the freight, which had not been
paid or waived, then the action could not be maintained.

The jury found for the defendants; and, being inquired of,
stated, that they found for defendants on ground that the
freight had not been paid, and the claim of the carrier had
not been waived.

To the foregoing rulings the plaintiff excepted.

White & Palmer, for plaintiff.

1. It is not disputed that, in order to maintain the action of
trover, the general rule is, that the plaintiff must have the
right of immediate possession at the time of the conversion.
But it does not follow that every wrongdoer may set up in
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excuse for his wrong, any personal right or privilege, or lien,
which a carrier or bailee might have a right to enforce against
the general owner, and to avail himself thereof, to defeat the
action, without pretence of authority from such carrier or
bailee.

A lien in favor of a carricr or bailee, for freight or ad-
vancement of expenses, is a personal right or privilege in his
behalf, founded in the policy of trade, and is so considered
and treated by all the foreign and American writers. Abbot
on Shipping, 6 Amer. Ed. c. 2, part 4th, page 363, and notes;
Angell on Carriers, c. 9, § 359.

The term signifies a claim annexed or attaching to chattels,
without satisfying which, such property cannot be demanded
even by its owner.

2. The possession of the person asserting such lien must be
a lawful one. One may not seize the goods even of his debt-
or, and claim to retain them by virtue of his debt. 2 LFast,
235; 2 Moor, 730; 8 Price, 567.

8. This lien, or privilege, or personal right, may be waived
or lost in various ways; as by permitting the goods to go
out of his possession either actually or by construction.

If defendants had paid the freight, having the goods wrong-
fully in possession, they could not, by reason of such payment,
have detained them against the rightful owner; and a tender
of freight and charges would not have been nccessary pre-
vious to bringing an action for their value, against the wrong-
doer. Lempicre v. Parley, 2 Tr. Rep., 485.

4. Actual possession is not necessary to maintain trover.
Conversion of the property being the gist of the action. Hunt
v. Houghton, 13 Pick. 216; Foster v. Gorton, 5 Pick. 185.

When a person has delivered goods to a carrier, and the
carrier has wrongfully parted with the possession of them to
a stranger, the owner may maintain trover for the conversion
against the stranger; for the owner has still the possession in
law against the wrongdoer, and the carrier is considered
merely as his servant. Duel v. Mozon, 1 Taunton, 391;
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Gordon v. Harper, 1 Tr. Rep. 12; 2 Saunders, 47, and note
2; Blozam v. Saunders, 4 Barn. & Cres. 941.

“When goods by the tort of a third person are taken from
a bailee or commission merchant, the owner has a right to im-
mediate possession of them. And a lien for the merchant’s
expenses cannot be set up except by himself or by his express
authority.” Per Judge WooDpBURY : « Because such lien is a
mere personal right, and constitutes no bar to the possession
of the property, unless set up by the authority of the party
holding such lien.” Jones v. Sinclair, 2 N. H. 319; cites T
East, T; 5 Dur. & East, 605. This case is directly in point.

5. The taking being unlawful, and against the express forbid-
ding of the owner, no demand is necessary.

Abbott, for defendants.

May, J.—In this case the jury were instructed that it was
incumbent on the plaintiff to satisfy them, by proof, that he
had a right of property in the goods sued for, and the right of
immediate possession; and that, if they were satisfied from the
evidence in the case, that the carrier had a lien for the freight,
which had not been paid or waived, then the action could not
be maintained. Upon the rendition of the verdict, the jury
being inquired of by the Court, stated that they found for the
defendants, upon the ground that the freight had not been
paid and the claim of the carrier had not been waived.

That a common carrier has a lien upon the goods transport-
ed by him, and a right to retain the possession, as against the
general owner, until his reasonable charges are paid; and
that the plaintiff, in an action of trover, cannot recover with-
out proof of property in himself, and the right of immediate
possession, is not questioned by the learned counsel in defence.
Such is the law.

It is, however, contended that the right to retain possession
of the goods transported, which, by the common law, attaches
to a common carrier, to enforce the payment of his charges,
is of such a nature that it does not deprive the general owner



WALDO, 1856. 201
B ey

of the right to immediate possession, as against a wrongdoer;
and constitutes no bar to the possession of the property, un-
less set up by the authority of the party holding such lien.
Upon examination of the authorities we are of opinion that
these positions are well maintained.

It has been repeatedly decided, both in England and in this
country, that the lien of a factor is a personal privilege which
is not transferable, and that no question upon it can arise ex-
cept between the principal and factor. Daubigny § als. v.
Duval §. al., 5 D. & E. 604; McCombie v. Davies, T East, 5;
Jones v. Sinclair, 2 N. H., 319; Holly v. Huggeford, 8 Pick.
73. In this State the same principle has been adopted in re-
lation to a statute lien. Pearsons v. Tinker, 36 Maine, 384.

In the case of Holly v. Huggeford, just cited, it was argu-
ed in defence, that the lien of the factor so destroyed the right
of possession in the general owner, that he could not main-
tain an action of trespass against an officer who had attached
the goods as the property of the factor, but the Court decid-
ed that such a position was untenable; and Parxer, C. J.,
says, that ¢ the lien of a factor does not dispossess the owner
until the right is exerted by the factor. It is a privilege
which he may avail himself of, or not, as he pleases. It con-
tinues only while the factor himself has the possession; and,
therefore, if he pledges the goods for his own debt, or suffers
them to be attached, or otherwise parts with them voluntarily,
the lien is lost, and the owner may trace and recover them,
or he may suc in trespass if they are forcibly taken ; for his con-
structive possession continned notwithstanding the lien.”

No reason is apparent why the same consequences should
not attach to the lien of a common carrier as to that of a
factor. In both cases the naturc of the lien is the same. Both
are common law liens; and such a lien has very properly been
defined to be the right of detaining the property, on which it
operates, until the claims which are the basis of the lien, are
satisfied. Hammond v. Barclay, 2 East, 235 ; Oakes v. Moore
§ al. 24 Maine, 214. The object of these liens being the
same, their cffect must be the same. Ubi eadem ratio ibi idem

VoL. XLII. 26
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Jus. 'The lien, therefore, of a common carrier, does not de-
prive the owner of the goods of his right to immediate pos-
session, as against a tort feasor. The Judge presiding at the
trial, therefore, erred in instructing the jury, that if they were
satisfied that the carrier had a lien for the freight, which had
not been paid or waived, the plaintiff could not recover.
Exceptions sustained and new trial granted.

TexyeY, C. J., and HatHAWAY, APPLETON and (GOODENOW,

J. J., concurred.

JoB LARRABEE versus INHABITANTS OF SEARSPORT.

In an action against a town for damages resulting from a defect in the highway,
counsel for the defendants admitted ‘ notice,” but argued to the jury that
he did not admit ¢ reasonable notice”” — Held, that the admission must be
regarded as conclusive upon the party by whom it was made.

Held, also, that notice and reasonable notice must be taken to mean one and
the same thing.

The fact of notice having been admitted, it ceases to be a question in issue
before the jury, and instructions submitting it to their determination are
erroneous.

ExceprioNs from Nist Prius, HataAWAY, J., presiding.

This was an action on the case to recover damages for an
injury occasioned by a defect in a highway in the town of
Searsport. At the commencement of the trial, it was stated
to the Court by defendants’ counsel, in presence of the jury,
that “the road and notice are admitted.”” The proof was,
that the injury (if any) was occasioned by an accident which
happened to the plaintiff’s ox, at eight o’clock in the morning,
by reason of a snow drift in the road. There was evidence
tending to show that the snow had fallen the evening previous.

The counsel for plaintiff, in his argument, assumed that
reasonable notice was admitted.

The counsel for the defendants argued to the jury that, al-
though he admitted notice, he did not admit reasonable notice.

The Judge, in his charge to the jury, stated to them, that
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the liability of the town to keep the road in repair, and rea-
sonable notice of the defects, if any, were questions about
which they need not inquire, for such liability and notice were
admitted.

The counsel for defendants contended that if the drift was
occasioned by the snow which he alleged fell the evening be-
fore the accident, the town could not have had reasonable
notice, and requested the Judge to instruct the jury, that the
town would not be liable unless they had reasonable notice.

The Judge stated that, that question was not open, for such
notice had been admitted.

Defendants’ counsel stated that he admitted notice, but not
reasonable notice.

The Judge observed, that he understood the admission of
notice in such case to be an admission of reasonable notice.

The counsel for defendants insisted upon the instructions
being given which he requested.

Whereupon the Judge instructed the jury, that the defend-
ants would not be liable unless they had reasonable notice, of
which they must judge from the evidence, unless they were satis-
fied from what was stated by defendants’ counsel at the commence-
ment of the trial, that reasonable notice was admitted.

The verdict was for defendants.

The plaintiff excepted to the above rulings and instructions.

Abbott § Nickerson, for plaintiff.

J. G. Dickerson, for defendants.

AprpLETON, J.—The admission of notice was made in the
progress of the cause and must be regarded as conclusive up-
on the party by whom it was made. Notice, and reasonable
notice, meant, and were intended to mean, one and the same
thing, else the admission was without meaning. The fact of
notice having been admitted, it ceased to be a question in issue
before the jury. Under the instructions given, the jury may
have found, that the defendants had no notice of the defect
by which the injury is alleged to have been occasioned, and, if
so, they have found against the admissions of the counsel by
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whom the trial of the cause was conducted. The instructions
in this respect were erroneous. Ezceptions sustained and
New trial granted.
Texney, C. J., and Rice, Haraaway, May and GooDENOW,
J. J., concurred.

_ Joxas EMERY wversus JaMES W. WEBSTER.
Al el FE D Loy
Parol evidence is inadmissible to contradict or vary the terms of a valid written
instrument,

But the writing may be read in the light of surrounding circumstances to get
the intent and meaning of the parties.

The description in a deed contained the following : — « All that part of lot 87,
3d division of lots lying westerly of the centre of the old ckannel of Little river
stream :”” — Held, that parol evidence was admissible to explain the phrase
“old channel.” Instructions,in such case, limiting the application of the
evidenee by the jury simply to the question of the antiquity of the channel,
were erroneous.

The identical monument referred to in a deed may always be shown by parol
proof.

Evidence of the language and acts of the parties to a deed at the time of the
conveyance, and subsequent thereto, to show how they construed it, and
what line they recognized as the boundary, is admissible.

It is competent to prove by parol what was agreed on and understood as the
boundary by the parties at the time of the conveyance, and how they con-
strued the language of the deed.

O~ ExceprioNs from Nisi Prius, Curting, J., presiding.

This was an action of replevin for a quantity of hemlock
bark, which grew upon what is called the island in Little river
stream, in Belfast. The suit involved the question of title
to said island. The plaintiff claimed it by virtue of a deed
from Jonathan White and others, to him, whereby was con-
veyed “all that part of lot 87, 3d division of lots, lying west-
wardly of the centre of the old channel of Little river stream.”
If, by the “old channel,” was meant the easterly one, then the
island belonged to the plaintiff; otherwise, it did not. The
verdict was for plaintiff. The points raised in the case ap-
pear in the opinion of the Court.

el
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White § Palmer, for defendant, contended : —

1. That the deed is to be construed with the aid of the
circumstances existing at its date, as to what the parties in-
tended by its terms. 1 Greenl. Ev. § 282, and note 2; cases
cited § 286.

2. The extrinsic evidence raised a latent ambiguity in the
deed as to the meaning intended by the parties in the use of
the descriptive term; and that the evidence of the acts of the
parties, in fixing the actual boundary, should have gone to the
jury to explain their intent. 1 Greenl. Ev. § 288, and cases
cited in note 2.

3. That this did not contradict the deed, but gave a reason-
able meaning to the language, inasmuch as the language was
susceptible of a reasonable signification consistent with the
acts of the parties. Waterman v. Joknson, 13 Pick. 286;
Davenport v. Johnson, 15 Mass. 85; Ballard v. Briggs, T
Pick. 533.

4. That parol evidence of the acts of the parties, is admis-
sible to show their intent, even where there is a misdescrip-
tion of a boundary, wherever the same evidence must be
resorted to extrinsically from the deed, as in fixing on the
earth a boundary or monument; and, especially, that the par-
ties at the time went on to the ground and fixed the actual
boundary ; this is but applying the language as the parties ap-
plied it. 1 Greenl. Ev. 317; 2 Greenl. Cruise, Title Deed,
395; King v. Landers, 8 T. R. 379.

5. Misdescription of boundary or monument, may be con-
sidered like the misdescription of a note in a mortgage, as
by a different date, amount, or time, or payee. 12 Pick.
55T; 29 Maine, 302, and 33 Maine, 446.

N. Abbout, for plaintiff.

Hataaway, J.— The rights of the parties, in this suit, de-
pended upon the question, whether or not “ the island in Lit-
tle river stream, in Belfast,” from which the bark replevied
was taken, was conveyed to the plaintiff, by Jonathan White
and others, by their deed of December 15, 1828.
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The land conveyed by that deed, was described therein as
«all that part of lot 87, 3d division of lots, lying westwardly
of the centre of the old channel of Little river stream.”

The controversy was, whether the channel on the east or
the west side of the island, was the channel designated in the
deed, as the boundary of the land conveyed.

The defendant introduced evidence of the conversation
and conduct of the parties to the deed, at or about, and
subsequent to, the time of its execution, tending to show that
they agreed upon the western channel, as the “old channel”
mentioned in the deed as the boundary; that they understood
that to be the old channel, and so called it, and that they
intended and fixed upon it as the boundary, and that the
grantors and the plaintiff, the grantee named therein, so con-
strued the deed ¢hen, and for many years after that time.

By the instructions of the presiding Judge, to which excep-
tions were taken, the jury were limited in their application of
the evidence, to the single subject of the antiquity of the
channel, and all parol evidence to show what the parties
meant by the term “old channel,” as used in the deed, was
excluded from their consideration.

The rule of law is unquestioned, that parol cvidence is
inadmissible to contradict or vary the terms of a valid writ-
ten instrument, but the rule is directed only against the ad-
mission of any other evidence of the language employed by
the parties in making the contract.

The writing may be read by the light of surrounding cir-
cumstances, in order more perfectly to understand the intent
and meaning of the parties.

The question being, what did the parties mean and under-
stand by the written language used, and to be interpreted ?—
parol evidence of extraneous facts and circumstances is often
indispensable, to aid in obtaining a true answer to the inquiry.
1 Greenl. Ev., 8th ed., § § 277, 282, 295, 295 a.

By reason of the unstable character of the channels of
streams or rivers which flow through alluvial lands, it would
be often impossible to affix any definite meaning to the term
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“old,” in a deed, when applied to the channel of such a
stream, as a boundary of land, without the aid of such parol
evidence of the language or acts of the parties, at the time
of, or subsequent to the conveyance.

The phrase “old channel” might have been, and probably
was, merely conventional, between the parties to the deed.
It was uncertain and indefinite, and therefore subject to ex-
planation. Both channels may have been old. They might,
in the lapse of time, have been alternately denominated new
and old, according to the number of successive years, during
which the action of frequent freshets had permitted either of
them to constitute the principal channel.

There is nothing in the meaning of the word “old,” as used
in the deed, so positive as to exclude parol evidence, by which
to show what the parties thereto intended by it.

The plaintiff is the original grantee of Jonathan White and
others; he must have known, whether or not the island was
intended to be included in his deed, and consequently where
the true boundary was; hence, evidence of his language and
acts, at the time of the conveyance and subsequently, tending
to show that he recognized the western channel as the boun-
dary, and so construed his deed, was legally admissible and
proper for the consideration of the jury, concerning the ques-
tions of the true boundary of the land. Stone v. Clark, 1
Met. 378,

« Whether parcel or not of the thing demised, is always mat-
ter of evidence.” Per BULLER, J., in Doe v. Bent, 1 T. R.,
701. The identical monument referred to in the deed, is al-
ways a subject of parol proof. Proprietors of Claremont v.
Carleton, 2 N. H., 3733 Linscott v. Fernald, 5 Greenl. 496.
Wing v. Burgess, 13 Maine, 114.

In Waterman v. Johnson, 13 Pick. 261, (a case similar to
this,) it was held competent to prove, by parol evidence, that
a certain line was agreed on and understood at the time of the
conveyance, as the boundary of the “pond” which was named
in the deed, as one of the boundaries of the land conveyed.

The doctrine which would authorize the admission of parol
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evidence, in this case, to prove the establishment of the wes-
tern channel as the boundary, is not distinguishable, in princi-
ple, from that of the uniform decisions of this Court, in which
parol evidence has been always received to identify monu-
ments, set up or marked as boundaries of land conveyed.

The error in the instructions was in assuming, that the term
“old channel,” as a boundary, had a known, definite and cer-
tain meaning, like ¢ the rown line,” or “the sea-shore,” which
terms would need no explanation as boundaries.

It was as competent to prove, by parol, that the western
channel was established as the boundary, as it was to prove,
by the same kind of evidence, what was the old channel.

Ezxceptions sustained.

Tensey, C. J., and Rice, May and Goobexow, J. J., con-

curred.

APPLETON, J., non-concurred, and gave the following opinion :

ArpLETON, J.— The land conveyed by the deed of Jona-
than White and others, to the plaintiff, dated Sept. 15, 1828,
is described therein as “all that part of lot 87, 3d division of
lots, lying westerly of the centre of the old channel of Little
river stream.

The language of the deed is clear and unambiguous. It
cannot be construed to mean the bank of the channel. Neith-
er can it mean the new channel, if one there be. If there be
but one channel to which it can apply, that channel must con-
trol and determine the rights of the parties.

But there may be two channels, to both of which the epithet
old may justly and by common usage be applicable. This
would constitute a case of latent ambiguity, and parol ecvi-
dence would be properly received to determine which of two
old channels was the one intended by the parties. ¢“Sup-
pose,” says Suaw, C. J., in Waterman v. Johnson, 13 Pick.
261, «“the deed describes a line as running to a pine tree
marked ; and in applying the deed to the land, there are found
two pine trees marked, cither of which answers the general
description, and no course, distance or other particular in the
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deed to determine which is intended, parol evidence would be
admissible to show which was intended.” Now whether the
boundary be a channel, a fence, or a tree, is immaterial. If
there be two boundaries of the same description to which the
language of the deed is applicable, the jury must determine
from the whole evidence, to which the parties referred.

According to the case of Clough v. Bowman, 15 N. H., 504,
«if it was still a matter of doubt what log fence was intended,
the settled principle is, that when other means of ascertain-
ing the true construction of a deed fail, and a doubt still re-
maing, that construction must prevail which is most favorable
to the grantee.”

The jury were instructed to ascertain whether there were
two old channels, and if so, to which the parties in their con-
veyance referred. They were further instructed, that the
plaintiff would hold to the old channel wherever they should
find that to be. These instructions were in strict accordance
with the law of the case. If the scrivener erred in using the
phrase “the old channel,” when the parties intended the new
channel, it is not for this Court, setting as a court of law, to
correct it. If the jury have mistaken the facts, and ren-
dered a verdict at variance with the truth, their mistake can-
not be remedied, as this casc is presented for our considera-
tion.

Tmmoray W. RoBINSON versus James WHITE.

Evidence tending to show that a certain ¢stake” is the monument referred
to in a deed, is proper for the consideration of the jury; but from the facts
thus proved, and in the absence of all proof to the contrary, the Court would
not be authorized to instruct the jury that there was any presumption of
law that it was such monument.

In an action of trespass, quare clausum, the burden of proof is upon the plain-
tiff to show affirmatively the location of the monuments named in the deed

under which he claims, and that they include the place entered upon by the
defendant.

VoL. XLIL 27
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A party has no cause of exception to an instruction given to & jury by the pre-
siding Judge at his own request.

Nor can a party justly except to instructions as favorable to him as the law
will justify, though erroneous in other respects.

A grant of land described in the deed as extending to a monument standing on
the bank or margin of a river, goes to the thread of the river, unless its
terms clearly denote an intention to stop at the margin.

It seems that land bounded on a natural lake or pond, extends only to the
water’s edge; otherwise, if the pond is artificial.

A deed described the boundary of certain land as running ¢ to the pond to a
stake and stones :”” — Held, that this restricted the grantee to the ¢stake and
stones,” if they, or their original location could be ascertained; if not, then
his grant extended ¢ to the pond.”

Natural monuments must control both courses and distances.

O~ ExceprioNs from Nisi Prius, May, J., presiding.

This was an action of trespass quare clausum.

Plaintiff introduced a warranty deed from Benjamin Joy to
Stephen Robinson, dated June 27th, 1823, duly acknowledged
and recorded.

The description only is material, and was as follows: «A
certain parcel of land in Belmont, (now Morrill,) being lot
No. 80, according to survey and plan of Noah Prescott, made
for Benjamin Joy in 1822 and 1823, and bounded as follows,
viz.: Beginning at the southwest corner of Jacob Dolliff’s
lot at a beach trec; thence south 84 degrees east 156 rods to
the pond to a stake and stones; thence southerly on said pond
about 80 rods to a stake and stones at the southeast corner
of said lot; thence south 80 degrees west 82 rods to the road;
thence north 20 degrees west on said road 32 rods to a stake
and stones; thence south 80 degrees west 80 rods to a beach
tree ; thence north 10 degrees east on the west line of lot, 88
rods, to the place of beginning; containing seventy-five acres,
more or less, as surveyed by said Prescott.”

Mr. Miller, the surveyor appointed by the Court, prepared
the plan which bears his signature.

It was admitted that plaintiff had this title. The following
plan of Prescott was introduced by plaintiff. The dotted
lines are added : —
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Plan of the Robinson Lot in the
Town of Belmont.
By J. MILLER, SURVEYOR,
Appointed by the Court.

Plaintiff introduced evidence that defendant entered upon
the bog lying within the side lines of said lot 80, (if they are
to be extended across the bog as represented in said Miller’s
survey,) at the time alleged in the writ, and picked cranberries,
which was the trespass complained of; nominal damages only
were claimed.

Defendant, to show his title to the bog and cranberry patch,
introduced deed from Wm. D. Sohier, to himself, dated
May 10, 1854, duly acknowledged and recorded, conveying
many parcels of land in said Belmont, (now Morrill,) and



WALDO, 1856. 213

Robinson ». White,

among other clauses in the description is the following, which
is all that is material in the case: ¢ Also that part or the
whole, as the case may be, of the «Cross pond,” and bog,
meadow and upland adjoining thereof, which is not by express
terms, or by implication of law, included in any conveyance or
conveyances made by the late Benj. Joy, or any parties inter-
ested in his estate, of lots abutting thereat, and to which no
other party or parties have any right or title.”

It is admitted that the place where the cranberries grew,
either passed to Robinson and to plaintiff, under Joy's deed
of June 27, 1823, or to defendant, under his deed above
recited.

There was evidence from both sides that there was at the
margin of the bog and upland, in various places, a natural
embankment, which the witnesses called a “sea wall,” but
which was disconnected and not continuous, but these were
merely vacant places where there was no such wall; and at
one place there was below this wall or bank a strip of land
like intervale extending into the bog, and upon which large
trees were still growing; and that for fifty years there had
been small growth upon the bog itself and still is.

The defendant introduced evidence tending to prove that
thirty years ago the water came up near to the foot of the
“sea wall,” in the rainy parts of the year, and that the ice in
the winter did the same; witnesses stated it to be for seven
or eight months in the year, and making up near to the mar-
gin of the bog and upland, where the side lines of the lot
intersected said margin : — also, that a stake and stones with
surveyor’s marks upon the stake, had stood about six or eight
rods above the sea wall, on the line from the starting point in
said deed to Robinson, (which starting point was undisputed
by the parties,) near the end of the one hundred and fifty-six
rods, which was seen by witness eight or ten years ago; that
said stake appeared like a stake of some years standing when
seen ten years ago; there was no other proof regarding said
stake; and that there had been another stake corresponding,
to wit, standing on the other side line at the margin of the
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bog and upland, but witness did not remember any marks
upon it. Miller, the surveyor, testified, that the stake at the
end of the one hundred and fifty-six rods, was a few rods
further from the starting point than one hundred and fifty-six
rods, but not further than he had found to be the usual over-
plus in re-measuring Prescott’s lines. There was also testi-
mony that this last stake did not stand in the side line of the
lot. This was all the evidence tending to show that either
were corner stakes.

Several witnesses who had lived near, stated that they
never knew ‘of either of the stakes. There was also testi-
mony that a few years ago a dam was built below on the
stream a quarter of a mile, that raised the water from one to
four feet in the pond, which was maintained part of the year;
also, that the bog had made into the pond within thirty years
some two or three rods.

Defendant’s counsel requested the Court to instruct the
jury :—

First, That if they found that there was an old stake stand-
ing at the end of the one hundred and fifty-six rods, the dis-
tance named in the deed, bearing upon it surveyor’s marks,
and other indications of the character of the monument nam-
ed in the deed, in the absence of all proof to the contrary, the
presumption would be that it was the stake referred to in
the deed.

Second, The burthen of proof to show that this was not the
stake named in the deed, was upon the party alleging such
to be the fact.

Third, That the stake is the particular monument, and that
the phrase “at the pond,” “or to the pond,” is only indicea
of the place where the stake stood; and if a stake is proved
to have existed at the place where the pond was at the time
of the deed, even if it only reached that point at the time of
freshets, under no legal hypothesis could they go beyond the
gtakes named in the deed.

Fourth, That if the pond cannot be reached at all, except
by abandoning the line named in the deed, then they are con-
trolled by courses and distances.
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The Court declined to give the first instruction, and the
second, in the terms requested, but instructed the jury, “that
plaintiff must make out affirmatively, the burthen of proof
being upon him, where the monument named in the deed
stood, and that the monument, referred to in the deed, in-
cluded the place which defendant entered upon.”

The third requested instruction was given; and the Judge
further instructed them, “that the pond and stake were the
monuments named in the deed, that they were identical, and
that if they could find them to coincide on the face of the
earth, then they would be the true monuments; but if the
stake could not be found, then the pond was to be taken as
the most certain.” But if they should find that a stake was
erected by the parties when the deed was made, or imme-
diately thereafter, at the margin of the pond as it then was,
and that at the time it was so erected, the pond was enlarged
from any cause beyond its natural margin, then such stake or
the place where it stood would be the true monument or
boundary. Other appropriate instructions were given and
not excepted to.

And to the fourth request, the jury were instructed that if
a slight variation of the course named in the deed from the
monument begun at, would reach the pond named in the deed,
then the line must be extended to the pond, although in its
natural state the distance was greater than that given in the
deed, unless they should find the pond was enlarged and a
stake inserted as aforesaid.

The verdict was for the plaintiff.

To the foregoing rulings the defendant excepted.

N. Abbot, for plaintiff, cited Nelson v. DButterfield, 21
Maine, 220.

White §& Palmer, for defendant, cited Bradley v. Rice, 13
Maine, 198, and cases there cited; Angell on Water Courses,
p- 37, § 41; State v. Gilmanton, 9 N. H., 461; Waterman v.
Johnson, 13 Pick. 261; 1 Fairfield, 238.
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ArprLETON, J.— This is an action of trespass quare clausum.
The plaintiff claims a parcel of land in the town of Morrill,
the boundaries of which are described in his deed as follows:
“Beginning at the southwest corner of Jacob Dolliff’s lot, at
a beech tree; thence south eighty-four degrees east one hun-
dred and fifty-six rods to the pond to a stake and stones ; thence
southerly on said pond about eighty rods to a stake and stones,
&c., &c., containing seventy-five acres more or less, as sur-
veyed by said Prescott.”

As no motion for a new trial as against evidence, appears
to have been made, the only questions arise on exceptions to
the rulings, or the refusals to rule, of the presiding Judge.

The controversy between the parties is, as to certain bog
land lying between where the “stakes and stones' are alleged
to have been placed, and the water line of the pond. The
stakes and stones arc not shown as now standing, but evidence
was introduced tending to show their original location to have
been at some distance from the pond as it now is.

1. The first requested instruction was, that «if they found
that there was an old stake standing at the end of the one
hundred and fifty-six rods, the distance named in the deed,
bearing upon it surveyor's marks, and other indications of the
character of the monument named in the deed, in the absence
of all proof to the contrary, the presumption would be that
it was the stake referred to in the deed.” This was refused.
What the “other indications of the character of the monu-
ment” were, do not appear to have been stated in the re-
quest. But there was no presumption of law in the case.
The various facts bearing upon the stake, tending to show the
same to be the monument, were proper for the consideration
of the jury; but the Court could not, as requested, have given
the instruction that there was any presumption of law binding
on them. The evidence was entirely for the consideration of
the jury.

2. The instruction given, so far as applicable to the second
request, is unobjectionable.
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3. The third request was, that “the stake is the particular
monument, and that the phrase “at the pond,” or “to the
pond,” are only indicia of the place where the stake stood;
and if a stake is proved to have existed at the place where
the pond was at the time of the deed, even if it only reached
that point at the time of the freshet, under no legal hypothe-
sis would go beyond the stakes,” which was given. It is not
necessary to determine the accuracy of this instruction, for as
it was given in compliance with the request of the defendant,
he can have no cause of complaint.

But to this instruction, the further qualifications were ad-
ded, “that the pond and stake were the monuments named in
the deed, that they were identical, and that if they could find
them to coincide on the face of the earth, then they would be
the true monuments; but if the stake could not be found,
then the pond was to be taken as the most certain. But if
they should find that a stake was erected by the parties when
the deed was made, or immediately thereafter, at the margin
of the pond as ¢t then was, and that, at the time it was so
erected, the pond was enlarged from any cause beyond its
natural margin, then such stake, or the place where it stood,
would be the true monument or boundary.”

It has been held, when land adjoining a river, is described
as bounded by a monument standing on the bank of the same,
and a course is given as running from it down the river, as it
turns to another monument, the grantee takes to the middle
of the river. Luce v. Carley, 24 Wend. 451. So when land
is bounded by a line commencing at a stake “by the side of
the river or mill-pond,” and running by the side of said pond
to another stake by the said pond, the grant extends to the
thread of the river. Lowell v. IRRobinson, 4 Shep. 357. «It
is conceded,” remarks CoweN, J., in Starr v. Child, 20
Wend. 149, “that the words to and along the riwer would
include the stream. What difference between them and to
and along the shore? A difference in words signifying the
same. In either case, taken literally or according to common
understanding, they carry you to a line immediate the water

YoL. XLIL 28
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and the land, and touching both.” If a boundary is described
ag running to a monument standing on the bank, and from
thence running “by the river,” or “along the river,” it does
not restrict the grant to the bank of the stream; for the mon-
ument, in such case, is only referred to as giving the directions
of the line to the river, and not as restricting the boundary
on the river.  Child v. Starr, 4 Hill, 369. Although the mon-
uments are described as standing on the margin or bank of
the stream, the grant carries the title of the grantee to the
centre of the river, unless its terms clearly denote an inten-
tion to stop at the margin. Cold Iron Spring Works v. Tol-
land, 9 Cush. 495 ; Inhab. of Ipswick, pet'rs, 13 Pick. 431.

‘Where land is bounded upon a lake or pond, if it is in its
natural state, it would seem that the grant extended only to
the water’s edge.  State v. Gilmanton, 9 N. H., 461. Where
the pond is an artificial one, “it would be natural to presume,”
remarks SHAW, C. J., in Waterman v. Joknson, 13 Pick. 261,
“that a grant of land bounding upon such a pond, would ex-
tend to the thread of the stream upon which it is raised, un-
less the pond had been so long kept up as to become perma-
nent, and to have acquired another well defined boundary.”

Now the qualifications of the third requested instruction,
cannot be regarded as unfavorable, in any degree, to the de-
fendant. They restrict the plaintiff to the stake and stones,
if they can be found, or if their original location can be ascer-
tained, but if neither can be, then “to the pond.” To these,
defendant cannot justly except.

4. The fourth requested instruction was properly refused,
for nothing is better established than that natural monuments
must control both course and distance. The instruction given,
in lieu of the one requested, is not one of which the defend-
ant can complain. It required the line to be run to the pond,
“unless they should find the pond was enlarged, and a stake
erected as aforesaid.” In all the instructions, the precedence
was given to the artificial over the natural boundary.

It is not necessary to determine whether, if the verdict had
been for the defendant, the exceptions might not have been
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sustained; but it is very certain that he has no just ground of
complaint. Exceptions overruled.

TexNey, C. J., and HarHaway and May, J. J., concurred.

GoopENOW, J., gave the following dissenting opinion: —

This is an action of trespass quare clausum. The verdict
was for the plaintiff. The case comes before us upon excep-
tions. It is admitted, that if the plaintiff has no title, the
defendant has a title to the locus in’ quo.

The plaintiff claims under a warranty deed from Benj.
Joy to Stephen Robinson, dated June 27, 1823.

The description of the premises conveyed, is ag follows:
“A certain parcel of land in Belmont, being lot No. 80, ac--
cording to survey and plan of Noah Prescott, made for Benja-
min Joy in 1822 and 1823, and bounded as follows, viz: Be-
ginning at the southwest corner of Jacob Dolliff’s lot, at a
birch tree; thence south eighty-four degrees east one hundred
and fifty-six rods to the pond to a stake and stones; thence
southerly on said pond about eighty rods to a stake and stones
at the southeast corner of said lot; thence south eighty de-
grees west eighty-two rods to the road; thence north twenty
degrees west on said road thirty-two rods to a stake and
stones; thence south eighty degrees west eighty rods to a
beech tree; thence north ten degrees east on the west line of
lot eighty-eight rods to the place of beginning; containing
seventy-five acres, more or less, as surveyed by said Prescoit.’

The probability is, that all that part of the premises which
occasions the present controversy, was formerly a part of the
pond, as so denominated in common parlance. It might have
been considered worthless.

The stake and stones named as the second monument in
Joy’s deed, cannot be found. The course and distance from
the birch tree, at the beginning, indicate the point where that
second monument stood; and it was, unquestionably, on the
margin of the bog or low land, or pond, as it was probably
called when the water was high. It cannot be reasonably
supposed that Prescott made a mistake of ninety-six rods in
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the admeasurement of that line, or that the grantor intended,
or that the grantec expected, that it was to be thus extended
by implication. There is great precision in the description,
which seems to silence implication. The black lines on Pres-
cott’s survey, reach to the low lands or bog, and no further.
The second course of said decd runs southerly on said pond
about eighty rods to a stake and stones. The first course ex-
tended ninety-six rods beyond the one hundred and fifty-six
rods named in the deed, would not touch the present pond.
The second course from the point claimed by the plaintiff
could not, therefore, run the first ten rods on what the plain-
tiff claims to be the pond intended. If it aims for the high
land southerly and directly, it will not touch the plaintiff’s
pond ; if otherwise, it will run only ten rods to the pond, and
then much less than eighty rods on the pond, before it hits the
other extended dotted line. This position conflicts with
other parts of the deed continually. The plaintiff’s title does
not cover the locus tn quo, in my opinion. It is limited to the
margin of the bog or low land, about one hundred and fifty-
six rods from the beginning, or birch tree. It is a question
of fact for the jury, from all the evidence in the case, the deed,
the plans, the state of the water, &e., &e., to find the place
where the first line terminated.

The instructions of the presiding Justice were therefore
erroneous, and led the jury to a wrong conclusion, or did not
permit them to reach a right conclusion, or to give due effect
to all the evidence.
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COUNTY OF PISCATAQUIS.

JoEN PoLLARD versus SOMERSET MutualL Firm INsurance Co.

The term alienation, as applied to real estate, has a technical signification, and
any transfer, short of a conveyance of the title, is not an alienation thereof,
The Act incorporating an insurance company, provided ¢ that when the pro-
perty insured shall be alienated, by sale or otherwise, the policy shall there-
upon be void ;”’ — Held, that a mortgage of the insured property is not an

alienation, within the meaning of that Act.

To avoid a policy by an alienation of the property, the transfer must be com-
plete and entire, unless the contract of insurance otherwise provides.

But where there is a provision that the policy shall be void, if the property
insured shall be alienated “in whele or in pars,’”” & mortgage violates such
provision and avoids the policy.

The assignee of a policy of insurance, transferred with the knowledge and
assent of the company, may, in case of loss by fire, maintain an action, in
the name of the assignor, for the amount insured.

The assignor cannot discharge such action, nor would payment to him by the
company, avail against the claim of the assignee.

The company, having assented to the assignment, cannot take advantage of any
subsequent acts of the assignor.

By the rules of the common law, the assignee always brings his action in the
name of the assignor,

The assured having mortgaged his property and assigned his policy, the as-
signee must bring his action in the name of the assignor, even if the assign-
ment were made with consent of the insurers, unless they have made an ex-
press promise to the assignee.

Courts of law, in all cases, will uphold and protect the equitable interests

of assignees.

ON AGREED STATEMENT oF Facts, from Nist Prius.

This was an action of assumpsit upon a policy of insurance,
made by the defendant corporation to the plaintiff, Nov. 15,

1848.
On Dec. 27, 1848, the plaintiff mortgaged the insured

property to Oliver Eveleth and likewise assigned his policy.
In March, 1850, he conveyed one undivided half part of the
same premises, subject to the mortgage, to one B. F. Greeley.
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Of these two conveyances, and of the assignment of the plaint-
iff’s policy, the defendants had due notice, and assented thereto.
In February, 1852, one Charles P. Watson and one David
Smith, proposed to enter into possession of said premises,
and to occupy the same as a hotel, under an agreement to
purchase for the sum of thirty-two hundred dollars, provided
said Eveleth would give them a bond to convey the same upon
certain conditions, to which the owners assented. In accord-
ance with that understanding, on the 28th day of February,
A. D. 1852, Pollard and Greeley by deeds of quitclaim con-
veyed their interest in the premises to Eveleth, and Eveleth,
by his bond, agreed to convey said premises to Watson &
Smith upon their performing certain conditions precedent.

Eveleth, also, on the same day, in consideration of the
deeds of Pollard and Greeley to him, by his bond, agreed to
re-convey said premises to them in case Smith & Watson
should fail to perform, according to the stipulations of his
bond to them, and upon the delivery by them (Pollard and
Greeley) to him of their mortgage decd of the same, duly
executed, to secure the payment of such sum as should be due
to him (Eveleth) upon the original mortgage notes from said
Pollard to him. Said bonds were the only consideration
which Eveleth gave for the deeds from Pollard and Greeley
to him. The deeds were recorded soon after their execution,
but the bonds were not recorded.

Smith & Watson entered into possession and occupancy of
the property, in March, 1852, and so remained until February
5th, 1853 ; but they entirely failed to fulfill the conditions of
the bond from Eveleth, whereby they had forfeited all claim
to a conveyance of the property by virtue thereof, and only
remained in as mere tenants of Pollard and Greeley, to whom
they paid rent.

Defendants were notified of the occupancy, to which they
assented in writing.

On February 5th, 1853, the buildings insured, except the
stable and shed, and the furniture, were entirely destroyed by
fire, without fault or design on the part of the assured.
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On February 28, 1853, Eveleth, in fulfillment of his bonds
to Pollard and Greeley, conveyed the premises, with the re-
maining buildings, to them, taking back a mortgage thereof to
securc the payment of the original mortgage notes, upon
which there was due more than the amount claimed in this
suit. On the same day Pollard consented in writing that the
amount due upon the policy might be paid to said Eveleth, to
be allowed upon said original mortgage notes, of which de-
fendants had notice.

The Court, in this case, may draw inferences as a jury
might do upon such of the foregoing testimony as is legally
admissible, and if the action cannot be sustained by reason
of the 9th section of the act of incorporation, and article 6th
of the rules and regulations of the company relating to the
alienation of insured property, and the transactions of Febru-
ary 28, 1852, a nonsuit is to be entered, and defendants are
to be allowed their costs. Otherwise, a default is to be en-
tered, or judgment rendered for such sum as the plaintiff may
be lawfully entitled to recover, and costs. If the Court shall
be of opinion that the action should have been in favor of
Oliver Eveleth, the record may be so amended, and judgment
rendered for said Eveleth for such damages as he may be en-
titled to, with interest and costs.

J. H. Rice, for plaintiff.

1. By the facts agreed in this case, there is but a single
question presented, upon which the Court is required to
adjudicate; and that is whether there was, on the 28th of
February, 1852, such an alienation of the insured property,
or any part thereof, as by the contract of insurance between
the parties, worked a forfeiture of the policy, and justifies
and protects the defendants in refusing indemnity to the
plaintiff for the loss of the property.

The deeds to Eveleth and his bonds of defeasance back,
were but a new mortgage for the security of the same debf,
and a debt which the defendants had already consented might
be so secured, and that the mortgagee might hold their policy
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or a lien upon it, as further security for the same debt.
R. S, ¢c. 125, § 1; Statutes of 1844, ¢. 107.

2. Eveleth was not a stranger to the defendants; for they
had already admitted him to an interest in the property and in
the policy, to an amount greater than the company could, in
any event, be liable to pay; and if he was not a stranger, and
had acquired the entire fee, without the consent of the de-
fendants, it ought not to defeat his right to recover for the
loss, in the name of Pollard, or in his own name. Angell on
Fire and Life Insurance, p. 233, § 197. Even if Eveleth is
to be regarded as a stranger, there was not such an alienation
of the property, as would defeat a recovery upon the policy
by the plaintiff; for if he retained and had, at the time of
the loss, but a partial interest— any insurable interest — it
should be protected. Angell on Insurance, p. 230, § § 193
and 194, and page 232, § 196, and cases cited.

3. The assignee had a right to mortgage the property with-
out the consent of the company, so long as he remained in
possession. 23 Pick. 418; Angell on Ius., p. 243, § § 209 and
210. And the case finds that plaintiff did retain possession
and occupancy of the property by Watson & Smith, his ten-
ants, to which defendants gave their assent.

James T. Leavitt, for defendants, contended : —

1. That this was such an alienation of the insured property
as, under the Act of incorporation, would defeat the plaintiff’s
claim. Abbot v. H. M. F. Ins. Co., 30 Maine, 414; Adams
v.R. M. F. Ins. Co., 29 Maine, 292.

2. That the action was wrongly commenced in the name of
the assignor of the policy.

Rice, for plaintiff, in reply.

ArpLETON, J.—The plaintiff, having on the 15th Nov. 1848,
effected insurance on a tavern in Greenville, and the furniture
therein, on Dec. 27Tth, following, mortgaged the same to Oliver
Eveleth, and at the same time assigned the policy of insur-
ance thereon to him, of all which, the case finds the defend-
ants had due notice and to which they assented.
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The Act of incorporation, under which the defendants claim
to exercise corporate rights, provides, in § 9, “that when the
property insured shall be alienated by sale or otherwise, the poli-
cy shall thereupon be void, and be surrendered to the directors
of said company, to be cancelled,” &e.

It has been held, in a series of cases, that a mortgage is not
an alienation of the premises insured, within the meaning of
this Act. “The term alienation,” says CriprEN, J., in Masiin
v. Madison Ins. Co., 11 Barb. 224, “has a legal technical
meaning, and any transfer of real estate, short of a convey-
ance of the title, is not an alienation of the estate. No mat-
ter in what form the sale may be made, unless the title is con-
veyed to the purchaser, the estate is not alienated.” These
views have been affirmed in repeated decisions in New York.
Allen v. Hudson River Mut. Ins. Co., 19. Barb. 445; Tillou
v. Kingston M. F. Ins. Co., 1 Selden, 405. It has been de-
cided in New Hampshire that the mortgage of property in-
sured by the insurer, is not an alienation within the meaning
of the clause in the charter prohibiting alienation. IRollins
v. Columbian Ins. Co. 5 Foster, 204; Dutton v. N. E. Ins.
Co. 9 Foster, 153; Folsom v. Belknap M. F. Ins. Co. 10 N.
H. 231. The same principles were sustained in Massachu-
setts in Lazarus v. Com. Ins. Co. b Pick. 76; Jackson v.
Mass. M. F. Ins. Co. 23 Pick. 418. In Adams v. Rocking-
ham M. F. Ins. Co. 29 Maine, 294, it was held that to avoid
an insurance, the alienation of the estate insured must be
complete and entire.

It is insisted, in defence, that the plaintiff, after his mort-
gage and the assignment of the policy, has entirely disposed of
the equity of redemption, and that there is an alienation, and
that consequently the action is not maintainable.

Courts of law, in all cases, uphold and protect the equita-
ble interests of the assignee. The policy, by its terms, is
payable to the plaintiff or his assigns. The assignment to
Lveleth having been made with the knowledge and assent of
the defendants thereto, the assignor ceases to have the power
to defeat the rights of the assignee. He cannot discharge

Vor. XLIL 29
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the action commenced in his own name. A payment to him
by the insurers, with a knowledge of the assignment, would
be of no avail against the claims of the equitable assignee.
The nominal plaintiff has no power to defeat the claims of
the party in interest; and the defendants, knowing of, and
assenting to the assignment, are so far partics to the same
that they cannot take advantage of any subsequent acts of
the assignor.

In Traders’ Ins. Co.v. Robert, 9 Wend. 404, a policy of in-
surance was effected by a mortgager, and the policy, with the
assent of the assurers, was assigned to the mortgagee, and a
loss occurred. It was held, in an action on the policy by the
mortgagee, in the name of the mortgager, that it was no bar to
a recovery, that subsequently to the assignment, the mort-
gager effected a second assurance, and neglected to give
notice to the first assurers, although there is an express con-
dition that the policy shall be void in case of such second as-
surance, and neglect of notice by the insured or his assigns.
“Had the nominal plaintiff in this case,” remarks Savace, C.
J., “executed a release to the insurance company, it would
have no effect upon the rights of the assignee; and if he could
not directly discharge the right of action which he had as-
signed, surely he cannot do it indirectly.” In Tulou v. Kings-
ton M. F. Ins. Co., 1 Selden, 405, Foot, J., in delivering the
opinion of the Court, says: ¢ The assignment of a policy
of insurance, with the assent of the insurers, creates new and
mutual relations and rights between the assignee and the in-
surers, which, on the plainest principles of law and justice,
cannot be changed or impaired by the acts of a third person
over whom the injured party has no control.” In Allen v.
Hudson River M. F. Ins. Co., 19 Barb. 445, the insured as-
signed his policy with the assent of the insurers, and subse-
quently procured a new insurance, without giving notice, which
by the terms of the policy rendered it void. It is insisted,”
says Harris, J., “by the defendants, that the insurance in the
Columbian Insurance Company, and the omission to give
notice of such insurance till after the fire, discharged them
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from further obligations upon the policy. Iam inclined to
think this objection would have been well founded had the
policy remained in the hands of the party originally insured.
But it having been assigned to the plaintiffs before the last
insurance was effected, and that too with the knowledge and
assent of the defendants, it was no longer in the power of
the assignors to do any thing to impair the policy in the hands
of their assignees.” In Conover v. Ins. Co. 1 Coms. 290,
JouNsoN, J., says: “Nor are we called upon to decide wheth-
er the absolute alienation by Conover, after the assignment
of the policy, is a good defence, as the point was not raised
at the trial. DBut if we were, I do not see how the interest
of Gridley, the assignee, could be affected by it.”

As the assignment to Eveleth has been assented to by the
defendants, his rights cannot be impaired or defeated by the
subsequent proceedings of the nominal plaintiff. It is not
necessary, therefore, to inquire whether there has or has not
been a subsequent entire alienation of the estate.

In Abbott v. Hampden M. F. Ins. Co. 30 Maine, 414, it was
one of the by-laws of the defendants, that if the assured
should alienate in whole or in part that the insurance should
be void; and under this special provision, it was held that a
mortgage was an alienation in part. But there is no such
provision in the Act incorporating the defendants, nor in their
by-laws. Nor in that case was there any assent to assign-
ment of the policy as there is in the one under consideration.

By the agreement of the parties, if the action is not proper-
ly commenced in the name of Pollard, but is maintainable in
that of Eveleth, the assignee, the proceeding may be amended
and the cause proceed to judgment in his name.

There is a class of cases where, by special legislation, au-
thority has been given to maintain a suit in the name of the
assignee. There is another class in which suits have been
upheld upon the ground of a special promise by the defendant
to the assignee. DBut the case before us would seem to fall
within neither of these classes.

The action, in all cases, by the rules of the common law, is
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maintained by the assignee in cases of assignment, in the
name of the assignor, but for his benefit. Flanagan v. Cam-
den M. F. Ins. Co. 1 Datcher, 507. A mortgage by the in-
sured, of property covered by the policy, is not “an alienation
by sale or otherwise;” and when the insured has executed a
mortgage on the insured property, and has assigned his policy
to the mortgagee, before the happening of the loss, the suit
for the amount insured must be in the name of the party in-
sured in the policy. Conover v. Ins. Co. 3 Den. 254, Iven
if the assignment was made with the consent of the assurers,
still the action must be in the name of the assignor, unless
there be an express promise to the assignee. Jessel v. Wil-
liamsburg Ins. Co. 3 Hill, 38, In the absence of any provis-
ion in the charter or by-laws of a mutual fire insurance com-
pany, whereby the assignee becomes a member of the company,
the action, in case of loss, must be in the name of the assured
with whom the contract was made. Folsom v. Belknap Co.
M. F. Ins. Co. 10 Foster, 231. The Supreme Court of Mas-
sachusetts, in Bowdwitch M. F. Ins. Co. v. Warren, 3 Gray,
415, scem to indicate their view of the law to be the same
as has been already suggested.

But the agreement of parties in this case, renders the decis-
ion of this question unimportant, as the rights of Eveleth are
equally entitled to protection, whether the action is in his own
name or in that of his assignor, after notice of and assent to
the assignment. In either event a default must be entered.

Defendants defanlied.

Rice and Goobexow, J. J., concurred.

May, J., concurred in the result.
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Anna W. HeywooDp versus ZiMrt Heywoop.

A. agreed to pay B. forty dollars a year, rent, for a farm, the payment to be
made in specific articles, at prices and in quantities specified, with the bal-
ance in cash, or country produce at cash price : — Held, that if A. tender the
articles when due, B. must receive them, not at the cash, but at the stipulat-
ed price : — Held, also, that if A. failed to deliver them as agreed, B. cannot
recover them, but must take the forty dollars, which was the agreed meagure
of damages, in case of default of A. to pay the specified articles.

No word in a contract is to be treated as a redundancy, if any meaning, reason-
able and consistent with other facts, can be given it.

‘When the sum in dollars and cents is expressed in a contract, to be paid by
one to the other, it is not to be rejected for a more uncertain standard.

O~ Exceprions from Nist Prius, RIcE, J., presiding.

This was an action of AssUMPSIT, in which the plaintiff
claimed an amount due on an account annexed; also rent
under a lease of a farm occupied by the defendant. The
lease ig dated December 11th, 1844, writ dated March 15th,
1853. The payment of rent, provided by the lease, is as fol-
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lows, viz. :—* And the said Zimri, on his part, agrees to pay an-
nually to the said Anna W., for the use and rent of said prem-
iges, the sum of forty dollars, together with two lambs and two
good fleeces of wool, per annum, and to pay all the taxes as-
sessed on said premises, for and during the time he shall be
in possession of said premises, under this lease; the payment
of said sum of forty dollars to be made after the following
manner, to wit:—ten bushels of corn at seventy-five cents
per bushel, eight bushels of wheat at one dollar per bushel,
twenty-five bushels of potatoes at one shilling per bushel, and
two tons of hay at five dollars per ton, the balance in cash,
or country produce at cash price.”

The Judge instructed the jury, that if they found rent due
on the lease from Dec. 11, 1851, to Dec. 11, 1852, (as alleg-
ed in the writ,) and a failure of the defendant to deliver the
hay, corn, wheat, &c., in payment, the measure of damages,
so far as the articles were concerned, would be the market
value of the articles at the time and place where the rent fell
due.

The verdict was for the plaintiff. The defendant excepted
to the above instructions.

North & Fales, for defendant.

The promise in this case is not a commercial contract to
deliver articles at a stipulated price, but a promise to pay a
sum of money in specific articles at an agreed price. In an
agreement to pay specific articles, the rule of damages is the
value of the articles at the time and place of payment. DBut
when the agreement is to pay a sum of money in specific ar-
ticles, or a certain sum in specific articles at an agreed price,
the price fixed, is the rule of damages. Brooks v. Hubbard,
3 Conn. 58; Penney v. Gleason, 5 Wend. 393; Coucier v.
Graham, 1 Ham. 351; Baily v. Clay, 4 Ran. 346.

When the precise sum is agreed upon by the parties, as in
many actions of assumpsit and covenant, the jury are confin-
ed to the sum mentioned as the measure of damages. Le-
land v. Stone, 10 Mass. 462,

Professor GREENLEAF, in his 2d vol. on Evidence, § 259,
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says, “it will be inferred, that the parties intended the sum
as liquidated damages, when, from the nature of the case, and
the tenor of the agreement, it is apparent that the damages
have been the subject of actual and fair calculation and ad-
justment between the parties;” and, as an illustration of this
principle, says, “as to pay a sum of money in goods at an
agreed price,” which we think is the case at bar.

Drummond, for plaintiff, contended, that but a single ques-
tion was presented by the case, and that was, what should be
the measure of damages. Is the plaintiff entitled to recover
the market value of the articles named, at the time and place
of delivery, or merely the forty dollars? The contract is ab-
solute to pay the specific articles, and the measure of damages
is the price of the articles at the time and place of the breach.
2 Kent's Com. 480, and note ; Chit. on Con. 445; Gleason v.
Pinney, 5 Cowen, 411 ; Brooks v. Hubbard, 3 Conn. 58 ; Smith
v. Smith, 2 Johns. 235.

TENNEY, J. — This action is for the recovery of the arrears
of rent, claimed to be due under a lease, in which is the
following: “ And the sald Zimri, on his part, agrees to pay
annually to the said Anna W., for the use and rent of the
premises, the sum of 340, together with two lambs and two
good fleeces of wool, per annum, &c., the payment of said
sum of $40 to be made after the following manner, to wit:
ten bushels of corn at T5 cents per bushel, eight bushels of
wheat at $1 per bushel, twenty-five bushels of potatoes aft
1 shilling per bushel, and two tons of hay at $5 per ton; the
balance in cash, or country produce at cash price.”

Among other things, the plaintiff clains the entire rent of
the premises for one year, ending Dec. 11, 1852, and insists
that she is entitled to the amount of the actual market value
at that time, of ten bushels of corn, eight bushels of wheat,
twenty-five bushels of potatoes and two tons of hay, in addi-
tion to the ten dollars to be paid in cash, or in country produce
at cash price, when these articles are shown to have had a
value greater than that stated in the lease. On the other
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hand, the defendant resists this construction of the contract,
and contends that, failing to dcliver the specific articles, he
is bound to account only for the rent at its agreed value in
cash.

The legal question presented in this case, is one which has
been before judicial tribunals in other States, and Courts
upon it have comc to different conclusions. The doctrine,
which the plaintiff insists is the true one, has been adopted
in Meason v. Phillips, Addis. Rep. 346, and in Edgar v. Bos,
11 Serg. & Raw. 445, in Pennsylvania. In New York, also,
the same doctrine was held by the Supreme Court, in Pinney
v. Gleason, 5 Cow. 152,411 ; in Clark v. Pinney, T Cow. 681;
and in the State of Tennessee, as appears by the case of
MecDonald v. Hodge, 5 Haywood’s Tenn. R. 85. The con-
trary was maintained in Connecticut, in Brooks v. Hubbard,
3 Conn. 58, 60; in New York, in Smith v. Smith, 2 Johns.
243 ; also, by the Court of Common Pleas, in the case before
cited of Pinney v. Gleason, whose opinion was adopted in
the Court of Errors unanimously, and the decision of the Su-
preme Court was reversed. Pinney v. Gleason, 5 Wend. 393.

In most of the cases referred to, the market price of the
articles at the time stipulated for their delivery, was less than
that agreed upon in the contract; and on this point, Chancel-
lor WALWORTH remarks, in referring to the case cited from 7
Cow. 681, upon giving his opinion in Pinney v. Gleason, 5
Wend. 393: “the particular terms of the contracts are the
same in both; and the only difference in the cases is, that in
one the salt was worth more, and in the other less, than the
price specified in the note. The same principle, therefore, is
applicable to each.”

When we apply elementary principles to the question, diffi-
culties, which at first appear formidable, will vanish. Money
is the natural standard of value, which theoretically is not
supposed to fluctuate from year to year; and when the sum in
dollars and cents is expressed in a contract, to be paid by one
to the other, it should not be rejected for a more uncertain
standard. Hence, a note payable in specific articles, is con-
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sidered of less value than a note payable in cash. Chipman
on Con. 35.

Pothier holds that the agreements for paying any thing else
in the place of what is due, are always presumed to be made
in favor of the debtor, and hence he has always the right to
pay the particular thing which he has admitted was due, and
the creditor cannot demand any thing else; and as an illustra-
tion, he puts the case of the lease of a vineyard, at a fixed
rent, expressed in the terms of commercial currency, but pay-
able in wine. In such a case, the lessee is not bound to de-
liver wine, but may pay the rent in money. 2 Ev. Pothier,
347, No. 497. Mr. Chipman supposes a case of a note for
$100, payable in wheat at 75 cents a bushel, and concludes
that it is within the principle referred to by Pothier, that the
debtor may pay the $100 in cash, or in wheat at the price
specified. He considers the fair interpretation of the con-
tract to be, the creditor agreed to receive wheat instead of money,
and to avord disputes about the price, they fized it in the contract.

If, at the time fized for the payment of wheat, it should be worth
50 cents, when the price fized wn the contract was 15 cents, he
may pay his debt at 15 cents.  That, if the parties had intended
the risk in the rise and full of the wheat, should be equal with
both, the contract would have been simply for the payment of a
certain number of bushels.  Chip. on Con. 35,

It is a general principle, that no word in a contract is to be
treated as a redundancy, if any meaning, reasonable and con-
sistent with other parts, can be given to it.

In this case, if the principle contended for, in behalf of the
plaintiff, should be applied, this contract must be treated the
same as a contract to pay the specified quantities of corn,
wheat, potatoes, and hay, together with ten dollars in cash, or
country produce at cash price, and two lambs, and two fleeces
of wool, without the mention of the sum to be paid in the
commerecial currency. So were the decisions which are favor-
able to the plaintiff. But this doctrine cannot be admitted.
The important agreement, that the sum to be paid was one
fixed by the standard of the law, cannot, with propriety, be

VoL. XLII. 30
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disregarded, and the liability be determined by one which is
uncertain, changing from year to ycar, from month to month,
and even from day to day; depending, too, upon opinions of
men, which may differ esscntially according to their places of
residence, the business in which they are severally engaged,
and their various recollections of facts, which are the basis of
their opinion, after they have occurred.

According to written authorities cited, the contract to pay
a certain sum in specific articles, at an agreed price, being for
the benefit of the debtor, he has the election fo pay in that
manner, or in cash, at the time agreed upon; and a tender, if
made at the exact time of payment, in lawful money, would
bar an action on the contract. This is a corollary from the
principles of these authorities.

In this case, the value of the rent was fixed at the sum of
$40 for each year, payable at its termination. If is manifest,
that the parties designed to avoid all uncertainty touching the
value of the articles to be paid for the three-fourths of the
yearly rent, and fixed the prices themselves. The plaintiff
undoubtedly regarded it a less evil to incur the risk of hav-
ing her rent paid in articles, which she was willing to receive,
at a price above the market value at the time of payment,
than to ascertain the true value, and perhaps be subjected to
litigation, on account of a difference of opinion between her-
self and the lesgee. If he should tender the articles at the
day, the rent was paid so far, notwithstanding the real value
was much greater or less than that agreed upon; no appeal
could lie from their own decision of the value. If the lessce
failed to deliver the articles altogether, the standard of the
damages to the lessor had been fully agreed upon by them in
the contract. If the rent was $40 a year, and corn, wheat,
potatoes and hay, to the amount of three-fourths of that sum,
were worth a certain and fixed price, by their agreement, it
is not perceived, that they designed to seek the uncertain in-
formation of the amount to be substituted for these articles,
but should be as they had determined, and conforming to the
whole value of the rent, as agreed.
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It is true, as contended by the plaintiff’s counsel, that when
the market value of the specific articles, named in the lease,
should be below the standard agreed upon, the rent being re-
ceived therein would fall short of its estimated value; and,
in a reversal of this supposed state of the market, the pay-
ment in cash could never exceed this sum. It is‘true, the
plaintiff was thus exposed; but the contract cannot, therefore,
be changed, if its construction is obvious. Both parties must
abide by the contract, according to their intention, as derived
from the lease itself. The value of the rent was matter of
agreement between the parties, and was not subject to be
changed by the omission to deliver the articles, in which it
was contemplated payment could have been made.

Exceptions sustained.— New trial granted.

APPLETON, J., concurred.

Ricg, J., gave the following dissenting opinion.

This is an action of assumpsit. The principal matter in
controversy, is the amount of rent due under a lease of a farm
occupied by the defendant. The only question presented by
the exceptions, is the true rule of damages applicable to the
case.

The plaintiff is the lessor of the farm; the defendant the
lessee. The lease contains the following provisions :—# And
the said Zimri, on his part, agrees to pay annually to the said
Anna W, for the use and rent of said premises, the sum of
forty dollars, together with two lambs and two good fleeces
of wool, per annum, and to pay all the taxes assessed on said
premises, for and during the time he shall be in possession of
said premises under this lease; the payment of said sum of
forty dollars to be made after the following manner, to wit:—
ten bushels of corn at seventy-five cents per bushel, eight
bushels of wheat at one dollar per bushel, twenty-five bushels
of potatoes at one shilling per bushel, and two tons of hay at
five dollars per ton, the balance in cash or country produce at
cash prices.”

The defendant contends that he is liable to pay, at most,
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forty dollars, and that he has his election under the contract,
to make that payment in cash, or in the articles specified in
the lease, at the prices therein agreed. The plaintiff contends
that she is entitled to the specific articles named in the lease,
and, in default of delivery, to their fair market value at the
time and place of delivery, in cash.

‘Whether instruments of this kind are to be treated as con-
tracts for the payment of a specific sum of money, but in
which a privilege is reserved to the payor to pay the same in
specific articles, at the price agreed, or whether they shall be
treated as contracts for the delivery of specific articles, at an
agreed price, and at a specified time and place, the authori-
ties are by no means uniform.

In Smithv. Berry, 18 Maine, 122, it was held that the meas-
ure of damages, on a note for the payment of one hundred
and thirty casks of lime, was the value of the lime at the
time and place of delivery.

If property be sold at a stipulated price, to be delivered at
a future day, and in the meantime the property rise, the pur-
chaser is entitled to the rise of the property; and if the pro-
perty be not delivered, the value of the property, at the time
it was to be delivered, is to be the measure of damages.
Chipman on Contracts, 121.

Upon a contract for the delivery of goods, the general rule
of damages for non-delivery, is the market value of the goods
at the time and place of the promised delivery, if no money
has yet been paid by the vendor. Gaingford v. Carroll, 2 B.
& Cress. 624 ; Shepard v. Hampden, 3 Wheat. 200 ; Stevens v.
Lyford, T N. H., 360 ; Williamson v. Dillon, H. & Gill. 444 ;
Peterson v. Ayre, 24 Eng. L. & E. Rep. 382; Shaw v. Nudd,
8 Pick. 9; 2 Greenl. Ev. § 261.

It has also been held, that if the vendee has already paid
the price in advance, he may recover the highest price of such
goods, in the same place, at any time between the stipulated
day of delivery and the time of trial. West v. Wentworth,
3 Cow. 82; Clark v. Pinney, 7 Cow. 681; 2 Greenl. Ev.
§ 261.
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The reason given for this distinction is, that when the
money has not been paid by the purchaser, he has the means
in his hands to go into the market and purchase other goods,
at the market price, whereas, when the money has been paid
over to the seller, he is deprived of his means of purchasing
other goods by the wrong of the seller, and therefore the
latter should make good the loss the buyer is subjected to by
being deprived of the use of his money. This distinction is
not universally recognized as sound. Sargent v. Franklin
Ins. Co., 8 Pick. 90; Smothorst v. Woolston, 5 Watts & Serg.
106; Smith v. Dunlap, 12 Il 184; Sedgwick on Damages,
271.

In contracts for the delivery of specific articles, at an
agreed price, the preponderance of authority is very decided
in favor of the rule which holds the price of the article, at
the time and place of delivery according to the contract, to
be the measure of damages for a breach of the contract, by a
failure to deliver. But in contracts where the price of the
article to be delivered is not only specified, but the amount
to be paid is also incorporated, as in a note or contract to
pay a given sum at a specified time and place, in specific
articles, at an agreed price, the rule is not equally uniform.

Thus, in Brooks v. Hubbard, 3 Con. 58, which was assump-
sit on a note for two hundred and fifty dollars, in brown
cotton shirting, at 30 cents per yard, the Court held the
measure of damages to be the amount specified in the note
and interest.

In Swmitk v. Smith, 2 Johns, 235, the action was upon a
note for forty pounds, silver money, to be paid in land, at
nine shillings per acre; keld, the measure of damage was the
amount of the note and interest.

In Gleason v. Phinney, 5 Cow. 152, on a note for seventy-
nine dollars and fifty cents, in salt at fourteen shillings per
bushel, in good boating order, the Court held, that in default
of delivery of the salt, the sum stipulated in the note was the
measure of damage, and not the value of the salt at the time
and place of delivery.
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In Perry v. Smith, 22 Vermont, 301, which was assumpsit
on the money counts, the following note was offered in evi-
dence :—“ For value rcceived of Gates Perry, I promise to
him or his order, five hundred dollars, to be paid in half-blood
merino wool, &c., at two shillings per pound, &e., with in-
terest.”

The principal question discussed was, whether this note
could be received in evidence under the money counts. But
Roranp, J., in delivering the opinion of the Court, remarked :
“In short, by an uninterrupted series of decisions in this State,
notes payable in specific articles of property, after the time
of payment has elapsed, seem to stand in much the same con-
dition as notes payable in money, except in their lack of
negotiability. After the time of payment mentioned in the
note has elapsed, or, to use the common and uniform phrase
of the community, after the note has “run into money,” it is
considered purely as an obligation for the payment of money
alone, and a fixed and determined sum; and in no sense is
such a note considered as merely evidence of a special con-
tract for the delivery of a certain quantity of specific proper-
ty; or the holder’s right and interest in it as a mere claim or
right to recover damages of the maker for not having deliv-
ered it agreeably to the contract.” In support of this doc-
trine, the learned Judge cites Dewey v. Washburn, 12 Vt. 580
Wainwright v. Straw, 15 Vt. 219 ; Dennison v. Tyson, 17 Vt.
549. In neither of these cases, however, was any specific
price fixed, at which the articles, in which payment was to be
made, should be delivered; but they were to be delivered
either at cash prices, or at wholesale prices. This is a very
important distinction, for in such case the amount specified
in the note, and the value of the article to be delivered, would
necessarily be the same.

Chipman, in his work on Contracts, at page 35, lays down
doctrines substantially the same as those already cited from
the Vermont Reports.

In Clark v. Pinney, T Cow. 297, the action was upon a note
for fifty dollars in good, first quality common salt, at one dol-
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lar and fifty cents per barrel. The Supreme Court of New
York held that the measurc of damages, was the value of the
article at the commencement of the suit. But this decision
was overruled by the Court of Errors, 5 Wend. 393, and the
amount of the note and interest decided to be the true rule.

In Meason v. Philips, Addison, 346, which was covenant
upon a lease of land for four years, at twelve shillings per
acre, payable in good merchantable grain; wheat at four
shillings, rye at three shillings, and corn at two shillings and
sixpence per bushel, it was held that the damages were the
price of the grain at the time and place of delivery. The
Court say that, “grain, not money, was the object in view of
both, and money was only used to ascertain the quantity of
grain. The chance of gain or loss must be mutual.” In a
note to this case, the reporter cites three other cases in Penn-
sylvania, not reported, which had been decided on the same
principle.

Eager v. Bois, 11 8. & R. 44, was on an agreement to de-
liver a quantity of whiskey at stipulated prices. The value
of the whiskey at the time and place of delivery was held
to be the measure of damages.

In Matton v. Craig, 2 Bibb, 584, which was on a note for
eighty-nine dollars, to be discharged in good merchantable
brick, common brick at four dollars per thousand, and sand
brick at five dollars per thousand, the Court decided that the
note was not for payment of money, but for the payment of
brick.

In Hizon v. Hizon, T Humph. 33, on a note for payment of
one hundred dollars in Georgia, or Alabama, or Tennessee bank
notes, or notes of any good men, the Court held the meas-
ure of damages to be the specie value of the notes in which
payment might have been made, and in which it would have
been most for the interest of the covenantor to have paid.

In Smith v. Dunlap, 12 IIl. 184, on a note for $131,480,52,
in “State of Illinois indebtedness,” the Court held that the
obligation was in fact but a promise to deliver so many dol-
lars, numerically, of the securities described; and if the
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debtor failed to deliver them according to the terms of the
contract, he was responsible for their real, not their nominal
value, and that their cash value was the true amount of in-
debtedness to be discharged.

In Wilson v. George, 10 N. H., 445, which was assumpsit
on the money counts, a note for eleven dollars and twenty-
two cents, to be paid in wheelwright work, was offered in
evidence. ParxER,J., in delivering the opinion of the Court,
remarked, It has been thought that contracts for the payment
of a certain sum, in specific articles, at a certain price, give
the debtor an election to deliver the articles at the price
specified, or to pay the sum in money. If this was the settled
exposition of such contracts, although they approach more
nearly to the character of promissory notes, a declaration for
money had and received, would hardly seem to be applicable.
But we cannot regard this as the true construction of such
contracts. Such is not the language of the agreements, nor,
as we think, the usual understanding of the partics. The
payee may generally be willing to take the value of the
specific articles in money, because it will be more advantage-
ous; but he has a right to require the property according to
the terms of the promise.”

In Cole v. Ross, 9 B. Monroe, 393, which was an action on
obligation to pay $3,333,33, payable in good merchantable
pig metal, at twenty-nine dollars per ton, it was held, (Gra-
HON, J., dissenting,) that the measure of damages was the
value of the pig metal at the time of the breach of the con-
tract. SiMpsoN, J., in delivering the opinion of the Court,
said, « the expression, payable in merchantable pig metal, clear-
ly points out the thing that is to be paid; it is not of the
same import as the expression may be paid in pig metal. The
latter, if used, would have implied an election to pay in the
thing named or not, as it might suit the convenience of the
obligors; the former, in direct and positive language, makes
the amount payable in the thing specified, and shows that it
was really a contract for pig metal and not for money, which
might be paid by the delivery of the article named; and that
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the sum mentioned was merely the medium by which the quan-
tity of the thing contracted for was to be ascertained, accord-
ing to its stipulated value per ton.”

Mr. Parsons, in his recent work on Contracts, vol 2, p. 490,
in treating of contracts of this character, remarks, “there
might be something in the form of the promise, in the res
gesie, or in the circumstances of the case, which, by showing
the intention of the parties, would decide the general ques-
tion; but in the absence of such a guide, and supposing the
~ question to be presented merely on the note itself, as above
stated, we should say that the more reasonable construction
would be, that it was an agreement for the delivery of goods
in such a quantity as named, and of such a quality as the
price there indicated. And on a breach of this contract, the
promisor should be held to pay as damages the value of so
much of such goods at their increased or diminished price.”

In this apparently conflicting state of the authorities, we
are required to resort to general principles of construction to
determine the true character of the contract under considera-
tion.

It is a principle universally recognized as sound, that the
intention of the parties should control in the construction of
contracts. That intention is generally sought in the terms of
the contract itself. If these terms are ambignous, reference
may be had to the situation of the parties, and the circum-
stances surrounding the case.

There is also another principle of general application in
the construction of contracts, which is, that force and effect.
shall, if practicable, be given to all their provisions and stipu-
lations; that no part shall be discarded which is intelligible
in itself, and in harmony with the general provisions of the
ingtrument.

An examination of the case before us will, I think, disclose
no uncertainty, no conflict in its terms. All ifs provisions are
in harmony with cach other. The amount to be paid — the
articles in which payment is to be made — the price at which
these articles are to be delivered — the character of the arti-

YoL. XLIIL 31



242 MIDDLE DISTRICT..

Heywood v. Heywood.

cles—are all set out in equally distinct, affirmative terms.
In these several stipulations there is no conflict, no repugnance.
Nor are there any alternative stipulations. The lease does
not stipulate that the rent may be paid in the articles stipu-
lated or in money. On the contrary, all its provisions are
unqualified and certain.

Then, again, the situation of the parties, taken in connec-
tion with the subject matter of the contract, harmonizes with
this construction. The plaintiff is the lessor of a farm, and
receives her rent in those articles of produce which are neces-
sary for her support and personal comfort; corn, wheat, pota-
toes, fleeces of wool, lambs and hay, in such quantities as
would seem to be suitable for her subsistence with her little
stock, and which would be required in equal amounts, were
the price, in money, high or low. Then, again, the discrim-
ination in the contract. Thus, in making up the forty dollars,
the quantity and price of the corn, wheat, potatoes and hay,
arc all specified. These articles would always be required
in given quantities for the lessor’s subsistence; then the ten
dollars, balance, is to be paid in cask or country produce at
cash price. 'This would afford the means for procuring those
little luxuries, aside from the staple products of the farm,
deemed necessary for comfortable subsistence by persons in
the situation of the plaintiff.

Entirely consistent with this is the situation of the defend-
ant. The lessee of a farm, he may be supposed to have been
desirous to stipulate for the payment of his rent in articles of
produce, and in quantities fixed and determined, and not de-
pendent upon the uncertainties and fluctuation of the general
market.

It is said, however, that the payor supposes that such stipu-
lations for payment in specific articles are for his advantage.
This is highly probable. But the payee may entertain differ-
ent views. To him the specific articles may be of more value
than money. To compel him, therefore, to receive them when
they depreciate below the agreed price, and deprive him of
the right to demand them when they advance above that price,
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is manifestly inequitable. The chance of gain or loss, unless
a different intention is manifested, should be reciprocal.

But it is also contended, that in contracts for payment in
specific articles, where the sum to be paid is inserted, as well
ag the price at which the articles are to be delivered, the sum
thus specified should be treated as liquidated damages, in
case of failure to perform.

It is difficult to perceive any difference in effect, between
an agreement to pay fifty dollars, for instance, in hay at ten
dollars per ton, and one in which the stipulation should be
to pay five tons of hay at ten dollars per ton. In the first
case, the sum to be paid, and the price per ton, would deter-
mine the number of tons to be delivered; in the latter, the
quantity would be determined in direct terms— the result
would be the same in each.

But when a given sum is to be paid in specific articles, and
that sum is made up of different articles, in different quanti-
ties, but at fixed prices, the very complexity of the contract,
and the variety of the articles enumerated, tend to show that
the articles, are the substantive matter of the contract, rather
than the sum stipulated, as money,

This is a contract to pay a certain sum, it is true. But it
is also an agreement to pay the sum in a particular manner.
One is as much a part of the contract as the other. Neither,
in my judgment, can be dispensed with by one party without
the consent of the other. And to permit the defendant, un-
der such circumstances, to be a gainer by a voluntary violation
of his agreement, especially when that agreement was made
with a woman, would not, in my opinion, be in conformity
with the obvious intention of the parties, nor with sound law,
nor conducive to good morals.
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Mary HASKELL wersus Cyrus PurNaM.

A, for a valuable consideration, agreed to convey to B. certain premises within
two years, provided 1. paid a stipulated sum of momney within that time to
A., and also all taxes that might be levied on the premises, and an agreed
sum annually for rent. DB. failed to perform the conditions, allowed the
property to be sold for taxes, purchased the tax title, and defended against
A. by force of that title: —

Ield, that it was the duty of B. to have paid the taxes, and that he cannot
set up, as against A., a title which he obtained by a violation of that duty.

ON AGREED STATEMENT oF Facrts.

This was a writ of entry. The nature of the claim and
grounds of defence, will appear in the arguments of counsel,
and in the opinion of the Court.

W. Emmons, for plaintiff.

1. The certificate of the collector was invalid, because it
does not state, that no person appeared within nine months
to discharge the taxes. Laws of 1844, ¢. 123, § 1.

2. The treasurer’s advertisement is defective and insuffi-
cient, because it does not purport to publish the taxes of only
such as were assessed upon land of non-resident owners, who
were known, and not of those upon land of non-resident
owners unknown. The taxes in question, were assessed upon
land the owner of which was unknown. Laws of 1844,
c. 123, § 2.

3. The defendant was guilty of a breach of trust, violation
of his contract, and of taking advantage of his own wrong.
Matthews in Equity, 32 Maine, 305 ; Matthews in Equity, 28
Maine, 363 ; Perkins on Conveyancing, 201; Noys’ Maxims,
§ 33, p. 40.

W. B. Glazier, for defendant, contended :—

1. The requirements of law in the sale of the land for non-
payment of taxes were strictly complied with.

2. The obligation given by Haskell (the plaintiff) to Put-
nam (the defendant) can in nowise affect the tax title. It is
not signed by Putnam, and no counterpart thereof, or corres-
ponding agreement to pay rent or taxes, was ever given by
Puatnam to Haskell. This is simply an agreement of Haskell’s
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to convey the premises upon performance of certain condi-
tions. Suppose the conditions were not performed; in that
case, Haskell was absolved from conveying, and this could be
the only consequence. Colman v. Anderson, 10 Mass. 105;
Gray v. Gardiner, 3 Mass. 399; Blossom v. Cannon, 14
Masgs. 177,

3. Nor can the transaction be looked upon in the light of a
mortgage. No deed was given contemporaneously with Has-
kell's agreement, and the obligation is mot’ under seal. So
Putnam cannot be considered as a mortgager. Jeweit v. Bai-
ley, 5 Maine, 87; French v. Sturtevant, 8 Maine, 246.

Ricg, J.—The testator of the demandant, on the 18th of
September, 1848, in writing, for a valuable consideration,
agreed to convey the demanded premises to the tenant, by deed
of quitclaim, within two years, provided the tenant should pay
or cause to be paid, within that time, a sum of money therein
stipulated, and also pay all taxes which might be levied there-
on, and an agreed sum annually for rent.

Under this obligation the tenant held and occupied the de-
manded premises, paying the rent stipulated, and affirming
from time to time to the agents of the demandant that he had
also paid the taxes. This condition of things seems to have
continued until the year 1853 ; the time for payment of the prin-
cipal sum, having been extended from year to year until that
time, when the tenant was notified to quit, and this action for
possession was commenced. It now seems that the tenant,
in violation of the conditions on which he occupied the land,
neglected to pay the taxes assessed thereon, and permitted
the same to be sold therefor, and now defends under a quit-
claim deed, obtained from the person who purchased the tax
title.

It was the duty of the tenant to pay the taxes upon the de-
manded premises. The omission to do so was a violation of
good faith and a breach of the condition on which he occupied
them. To permit him to set up a title which he has obtained
by a violation of his own duty, if it were in other respects
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good, would be most manifestly inequitable, and in fraud of
the rights of the demandant. Such a defence cannot prevail,
cither in law or equity, and it requires no small degree of
agsurance to set it up in a court of justice. The tenant must
be defaulted, and the demandant have judgment for possession
and for rent as per agreement of parties.

TexxsEeY, C. J., and ApPLETON, J., concurred.

Lypia Jewerr, Administratriz, in Equity, versus LAURISTON
GuiLp, Administrator, & al.
It is not for the Court, in a suit in equity, brought to redeem mortgaged prem-

ises, to ascertain the amount due, upon the payment of which the plaintiff
is entitled to & conveyance; that is a service appropriate to a master.

Tais was a BiLL iv Equiry to redeem certain mortgaged
real estate. The right to redeem was not questioned, the
only issue being the amounts due to the several respondents,
upon which the petitioner prayed the judgment of the Court.

Bradbury § Morrill, for plaintiff.

R. H. Vose, for respondents.

AprpPLETON, J.— The right of the plaintiff to redeem the
mortgaged premises described in the plaintiff’s bill, if there is
any thing due, or to a release by the defendants, if there has
been a compliance with the terms of the bond therein set
forth, does not appear to be questioned.

The plaintiff is entitled to a conveyance, upon the payment
of such sum, if any, as may be due the defendants.

The cause is to be referred to a master to ascertain what
sum, if any, may be due the defendants, or either of them.

Texney, C. J., and Ricg, Currivg and May, J. J., con-
curred.



KENNEBEC, 1856. 247

Jewell v. Gage.

ABrAEAM JEWELL, (in review,) versus SAMUEL C. GaAGE.

The jury having by misapprehension found a verdict for $317,46 damages,
when by the evidence the plaintiff was entitled to recover no more than
$150 : — Held, that a new trial must be granted, unless the excess and inter-
est thereon from the date of the writ, be remitted by the original plaintiff,

Ox Motioxn For NEW TriaL from Nis: Prius, SHEPLEY, C.
J., presiding.

This was a writ of review. The cause was tried at the
March term, 1855, and the jury returned a verdict that the
plaintiff in review did promise in manner and form as the said
Gage in his original writ had declared against him. The
plaintiff in review, then filed a motion for a new trial, on the
ground that the verdict was against the evidence and the
weight of evidence. The facts in the case are sufficiently
stated in the opinion of the Court.

Puaine, for plaintiff in review.
Bradbury & Morrll, for defendant.

ArpLETON, J.— Tt seems that on February 15th, 1850, Jor-
dan Golder, being indebted to Gage, the defendant in review,
but the plaintiff in the original action, mortgaged to him all
his “logs now lying in the boom of Abraham Jewell,” and
further agreed that said Jewell might “saw into boards the
aforesaid logs, and sell and dispose of the boards manufac-
tured from said logs, and pay over the procceds thereof to
said Gage.” In accordance with this agreement, Jewell man-
ufactured the logs entrusted to his care, and the original
action was brought for their proceeds.

Previous to this mortgage, Golder had purchased three sev-
eral lots of logs, portions of which were then in the boom.
When Foster & Spaulding sold their logs, which constituted
one of the lots, they reserved a lien thereon for the purchase
money, which still remains in part unpaid. For these logs,
or their proceeds, Gage can have no claim. His right to re-
cover is for the proceeds of the other lots remaining in the
pond at the time of the mortgage.

3T D PSR
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The case is presented upon a motion for a new trial as
against evidence. The verdict was for the sum of $317,46.
At the largest estimate of the witnesses called by the original
plaintiff, there were not more than ten thousand feet of one
and five thousand feet of the other lot, in which he could have
any interest. The value of those logs is not estimated at
more than ten dollars per thousand feet. Regarding the evi-
dence of the plaintiff as entirely correct, which the jury had
a right to do, he was not entitled to recover more than $150.

A new trial i3 to be granted, unless the original plaintiff
will remit the excess above the sum of $150 and interest from
the date of the writ.

TexneyY, C. J., and Ricg, J., concurred.

Eriey M. Stivsox, (by pro. ami,) wversus CITY oF GARDINER.

All persons, including children, have a legal right to pass upon the public
roads, so long as they do not violate laws for individual protection or the
common good.

And, for the purpose of passing and repassing, they may use any part of the
highway, provided they conform to all laws and well settled rules connected
with such use.

Safety and convenience for travelers, and their horses and teams, is the rule by
which to judge whether there be any defect, or want of repair, or sufficient
railing, upon highways.

The public have no right in a highway, except to pass and repass.

When children use a part of the public road for their sports, the town or city
through which the way passes, is not responsible for injuries received by
any of the children so engaged, though the injuries may result from a de-
fect in the road.

O~ Excermons from Nise Prius, May, J., presiding.

This was an action to recover damages for personal injuries
received by the plaintiff, a minor, in consequence of an alleged
want of a sufficient railing on the highway.

The plaintifi’s evidence tended to prove that she was re-
turning from school, in June, 1854, to her father’s house; that
she passed on to a side-walk elevated some eleven feet above

v
A
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the ground, on the outside of the way; that she stopped and
leaned against a post to which the railing had been nailed, or
against the railing, and that the railing gave way, the same
having been loose and swinging for some time, and she was
thrown to the ground and severely injured.

It was admitted that the defendants were bound by law to
keep the way in repair; that the railing was defective, and
that the defendants had reasonable notice thereof.

The evidence on the part of the defendants tended to prove
that the plaintiff had got possession of a bottle from a lad by
the name of Robbins; that she ran with the bottle; that he
pursued her; that she got upon the side-walk and was leaning
against the defective railing, when he came up and seized the
bottle ; that he tried to pull it away from her; that he let go
of the bottle, when she sallied back against the railing, and
this giving way, she was precipitated to the ground.

There was also evidence on the part of the plaintiff tend-
ing to rebut the ground assumed by the defence.

The defendants contended that they were not by law re-
quired to prepare their road for a play-ground for children,
and that if the plaintiff at the time of the accident was using
the highway as a play-ground, and not as a traveler, she counld
not recover, and requested the Judge so to instruct the jury,
which instruction the Judge refused to give.

The Judge instructed the jury, that, by law, the road is to
be kept safe and convenient only for the use of travelers; but
the law does not define for what purposes it may be traveled,
whether for business or pleasure, or work or play, provided
the use of it, at the time, is lawful, and the person traveling
on it is not using it in a manner prohibited by law, as by
traveling on the Sabbath for any purpose other than necessity
and charity; that the plaintiff may recover, being otherwise
entitled to, notwithstanding that she and others were jointly
using the way by passing over it for purposes of sport, pro-
vided that in so using it there was no want of ordinary care
on her part; that is to say, that if, in passing over the road or
side-walk, the plaintiff did no act which a prudent person in

VoL. XLIL 32
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the exercise of ordinary care might not have done, or omitted
no act which ordinary care rcquired her to do. DBut if the
injury was not occasioned through the defect in the way
alone, or if the want of ordinary care on her part, or any
other cause for the existence of which she was in fault, at all
contributed to the injury which she received, she cannot re-
cover.

The jury were further instructed, that they would determine
from the whole evidence in the case, whether the plaintiff
was playing or scuffling at the time of the injury, or not; and
also, whether in passing over the side-walk, she stopped to
lean against the post or railing, or not; and if they found she
did so, in either particular, they would then determine wheth-
er it was or was not safe to do so in such a place, and whether
she did or not do any thing which a prudent person in the
exercise of ordinary care might not have done; and that the
mere fact that she did any of these things while passing over
the road or side-walk will make no difference in regard to her
right to recover, (if she he otherwise entitled,) provided the
jury find that in so doing, and in all that she did, there was
no fault or want of ordinary care on her part.

The defendants further requested the Judge to instruct the
Jury that if the injury was wholly or in part the result of play-
ing or scuffling between plaintiff and any other person or
persons, she cannot recover. This instruction the Judge de-
clined to give, but did instruct them that if they were satisfied
of the existence of the way, that it was defective and unsafe,
that the defendants had reasonable notice thereof, and that
the defect in the railing was the sole cause of the injury, it
would make no difference with the plaintiff’s right to recover,
even though the plaintiff did play and scuffle with other child-
ren in passing over the road, provided that the jury werc
satisfied that in such playing and scuffling there was no want
of ordinary care in passing over the way on her part, which
contributed to the injuries she received; and ordinary care
wag such care as persons of common prudence usually exer-
cise, and the burden of proof was upon the plaintiff to satisfy
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them of this fact, as well as all others necessary to entitle her
to recover in the case.

The jury returned a verdict for the plaintiff.

To the forcgoing instructions and refusals to instruct, the
defendants excepted.

Bradbury and Joseph M. Meserve, for plaintiff.

In suits of this character, the plaintiff is required, unless
the facts are admitted, to show: —

1. That the highway was not safe and convenient; —

2. That the plaintiff exercised ordinary prudence and care;
and, —

3. That the injury was occasioned by the defect in the
highway alone. Moore v. Abbott, 32 Maine, 46; 2 Cush-
ing, 604.

In the case at bar, the existence of the way, the liability of
the city to repair, the existence of the defect causing the in-
jury, and reasonablc notice thereof to the defendants, are
admitted.

There is likewise no pretence that the injury would have
been sustained, if the city had not so permitted their road to
be out of repair.

It remains, then, for the plaintiff to show that at the time
of receiving the injury, she was in the usc of ordinary carc
and prudence, and that the injury was occasioned by the de-
Ject alone.

That the plaivtiff was in the use of ordinary care and pru-
dence, must be considered as fully proved, for the Judge in-
structed the jury that “the burden of proof was upon the
plaintiff to satisfy them of this fact,” and the whole tenor of
the instructions is, that without full and conclusive proof of
this fact the plaintiff cannot recover.

The defendants, however, claim to be exempt from liability
for such damage in this case, because, as they say, the plain-
tiff, at the time of the accident, was at play in said highway,
and not a traveler, and therefore not a person for whose use
they were liable under the statute to keep the way in repair.
They accordingly requested the Judge to instruct the jury,
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“that they were not by law required to prepare their road
for a play-ground for children, and that if the plaintiff at the
time of the accident was using the highway as a play-ground,
and not as a traveler, she could not recover.” This instruc-
tion, the Judge refused to give, but did instruct them “that,
by law, the road is to be kept safe and convenient only for
the use of travelers.” 'The jury must, therefore, have been
satisfied that the plaintiff, at the time of the accident, was a
traveler; otherwise, under the instructions, they could not
have given her a verdict. There was, therefore, no error in
the refusal of the Judge to give the first requested instruction.

The counsel argued that the plaintiff was a “fraveler,”
within the language and intent of the Revised Statutes, c. 25,
§ § 57 and 89; and cited 36 Maine, 398.

The only limitations or conditions which the law attaches
to the right of any person to recover the damages by him re-
ceived in such a case, are, that the injury must be caused by
the defect alone, and that such person must be in the use of
ordinary care. 32 Maine, 46.

The plaintiff was on her way home from school. No one
will deny the liability of the town to keep their streets safe
and convenient for scholars traveling over them for such a
purpose; and the plaintiff having been proved to be in the
use of ordinary care, and the injury being caused by the de-
fect alone, the requested instructions relating to the plaintiff’s
playing, became unimportant and unnecessary, and were right-
fully withheld by the presiding Judge.

C. Danforth, for defendants.

Ten~EY, C. J.—The obligation of the defendants to keep
in repair, the highway on which the injury to the plaintiff is
alleged to have been received, the defective condition of the
railing at the time of the injury, and reasonable notice there-
of to the city of Gardiner, are admitted.

Evidence was introduced by the plaintiff, tending to prove,
that she was returning from school to her father’s house ; that
she passed on to a side-walk, elevated some eleven feet above



KENNEBEC, 1856. 253

Stinson v. Gardiner.

the ground, on the outside of the way; that she stopped and
leaned against a post to which the railing had been nailed, or
against the railing, which gave way, having been loose and
swinging for some time, and that she was thrown to the ground
and seriously injured.

The defence was, that at the time and near the place of the
accident, the plaintiff was at play in the road with another,
or that the two were scuffling, and that she run, or was forced
with some violence against the railing; and that the accident
happened, while she was on the road for a purpose, and doing
acts, which exonerate the city from liability to damages for
the injury received.

From the exceptions, it is manifest, that the testimony in-
troduced by one party, was in conflict with that introduced by
the other in some respects, particularly, in reference to the
plaintiff’s acts at the time of her fall.

All persons have the right to pass and repass upon public
roads, so long as they violate no laws for the common good,
or for the protection of individuals. Within these restric-
tions, they are entitled to the use of the highway for the pur-
poses of travel; whether the object of that travel is business
or pleasure; whether they pass on foot, with carriages, or in
the various modes, which each individual may choose to adopt.
Any part of the highway may be used by the traveler, and in
such direction as may suit his convenience or taste, provided
he therein conforms to all laws and well settled rules con-
nected with such use. Children are not restricted in passing
and repassing upon the streets and roads, more than adults.
And the same rules are to be applied equally to all in regu-
lating the use of highways for the objects designed.

Safety and convenience for travelers, and their horses, carts
and carriages, are the rule by which it is to be determined,
whether or not there be any defect or want of repair, or
sufficient railing upon highways. R. S, c. 25, § 57. It being
settled in a given case, that the way is defective in some of
the particulars, wherein the statute requires that it shall be
safe and convenient, a remedy is given to persons referred to,
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in the same statute, who shall receive any bodily injury, &e.,
through such defects. Sect. 89.

It is for travelers, and their horses, carts, teams and car-
riages, that these highways are to be opened, kept in repair,
and amended from time to time. And the statute has not
provided that they shall be kept safe and convenient for any
others. A street or hichway, may be put to a use at a partic-
ular time and place, and that use be entirely forcign to the
design of passing and repassing thereon, for the purpose of
travel, according to the meaning of the statute; and the ap-
propriation may require a much hetter condition of the ground
than would be necessary to make it safe and convenient for
travelers. Hence, the rule of safety and convenience for the
traveler, might differ essentlally from that which would be
applied, in a use, not provided for, or contemplated by the
statute.

The public have no right in a highway, excepting the right
to pass and repass thereon. Stackpole v. Healy, 16 Mass. 33.
“Subject to the right of mere passage, the owner of the road
ig still absolute master. The horseman cannot stop to graze
his steed, without being a trespasser; it is only in case of
inevitable, or at least accidental detention, that he can bhe
excused, even in halting for a moment.” Pearsall v. Post, 20
Wend. 111. In Peck v. Ellsworth, 36 Maine, 393, SHEPLEY,
C. J,, in delivering the opinion of the Court, says: “Towns
are made liable for injuries, by the statute, only to the extent
of its provisions.” And it is held, in that case, that a party
can recover of a town damages for an injury rceeived on the
highway, only when the defect or want of repair will prevent
the way from being safe and convenient for travel.

If a circus company should appropriate a part of a public
highway for the exhibition of their feats in horscmanship, or
other acts of agility, entertaining no design to use that part
of the way, as travelers, could one of that company have any
ground for a claim of damages for bodily injuries, or other
losses, on account of any defect therein, against the town or
city, in which the way was located ? When children appro-
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priate a part of the road for their sports, and cease to use if
as a way for travel, the town or city through which the way
passes, is not responsible for injuries, which may be received
by any of the children so engaged, although the injuries may
take place through a defect in the road.

The defendants requested the Judge to instruct the jury,
that if the plaintiff, at the time of the accident, was using the
hichway as a play-ground, and not as a traveler, she could not
recover. This instruction the Judge refused to give; and it
was not given, in substance, in any of the remarks made by
the Judge to the jury. The facts assumed in this request, had
some support at least in the evidence, as reported in tho ex-
ceptions; and, thercfore, the instructions requested, were not
for a case purely hypothetical. If the plaintiff was using the
road as a play-ground, and not as a traveler, the use thercof
for purposes of travel, must be regarded as entirely suspended,
and she was using the ground for an object altogether differ-
ent from that contemplated by the statute.

We think, according to well settled principles, the instrac-
tions should have been given. Exceptions sustained,

verdict set aside, new trial granicd.
Rice and ApprETON, J. J., concurred.
Curring, J., did not sit.

GoopExow, J., gave the following dissenting opinion : —

I cannot concur in the opinion drawn by the Chief Justice.
I do not perceive that the point was made in the opening of
the defence, that the plaintiff was not a traveler upon the
road, at the time of her injury. The case states that the evi-
dence on her part “tended to prove that she was returning
Jrom school, in June, 1854, to her father’s house; that she
passed on to the side-walk, elevated some eleven feet above
the ground, on the outside of the highway.” It is not denied
that thes side-walk was @ part of the highway. There is no
evidence reported on the part of the defence to indicate that
she was not there as a traveler.  The evidence as to her hav-
ing had some sport or play with Robbins, if uncontradicted,
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would be altogether insufficient to found upon it a conclusion
that she was there for the purpose of making the hichway a
“play-ground,” and not as a traveler.

We must expect of children, the habits of children, and
that they will be mirthful, and joyous, and sportive, while reg-
ularly on the way, as travelers, to and from school.

It does not appear at what tzme, in the progress of the trial,
that the “ defendants contended that they were not by law re-
quired to prepare their road for a play-ground for children.”
It does not appear to have been contended by the plaintiff,
that they were so required. The Court was not requested to
instruct the jury upon that simple proposition, but the request
for instructions added, “and that if the plaintiff, at the time
of the accident, was using the highway as a play-ground,
and not as a traveler, she could not recover.” The Judge
might well refuse to give this instruction, as calculated to
mislead the jury, by assuming that there was evidence to
establish a proposition, when no such evidence appears to
have been in the case. To my mind, the instruction given
was much better adapted to lead the jury to & right conclu-
sion, than the instruction requested.

It not unfrequently happens, that positions are taken at the
close of a trial, while the Judge iz charging the jury, or after
his charge, that were not taken in season to give the adverse
party an opportunity to reply to them by evidence or argu-
ment. And mixed propositions, or requests for instructions,
are made, some of which are applicable, and some not appli-
cable to the case under consideration. In such cases, it is
the duty of the Judge to analyze them, and separate what is
relevant and sound from what is irrelevant and unsound.
This is what I think the Judge presiding did in this case, and
nothing more.

The Judge had already instructed the jury, “that the road
must be kept safe and convenient only for the use of travelers.”
The jury must have found that the plaintiff was a traveler.
It seems to me like an attempt on the part of the defendants
to substitute a new issue, and different from the real one
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which had been relied upon and discussed before the jury;
and it should be treated like a departure in pleading. The real
point litigated, was the care or want of carc in the plaintiff.

There are no facts in the case to indicate that the plaintiff
was at the place where the injury happened, for the purpose of
using it as a “play-ground.” If she had been a boy with bat
and ball, or other implements for play, in company with other
boys, such a presumption might have arisen. It seems to me
that the evidence, as well as the presumptions, are the other
way. A “bottle” is not used for the purpose of playing at
any game with which I am acquainted.

The defect in the highway, disclosed by the evidence, is one
which rendered it unsafe for travelers, beyond controversy.

Jesse R. Mararws, (Appellant,) versus Josepr W. PATTER-
SON, Administrator.
Wy Matnews, (Appellant,) versus SAME.

By Revised Statutes, ¢. 105, § 36, it is provided, that “no bond, required by
law to be given to the Judge of Probate, or to be filed in the probate office,
shall be deemed sufficient, unless it shall have been examined and approved
by the Judge, and his approval thereof, under his official signature, written

thereon :”” — Ifeld, that the approval of sureties on a prior bond is net to be
taken as approval of the same surecties on a subsequent bond.

Each probate bond must be specifically acted on by the Judge, as required by
the statute.

TrHESE were appeals from a decree of the Judge of Probate,
allowing an account of Patterson, administrator de bonis non.
The case turned upon a single point, which is stated in the
opinion of the Court.

Paine & Stinchfield, for appellants.

J. W. North, for respondent.

ArpLEroN, J.— The appellants, being dissatisfied with the
decree of the Judge of Probate, allowing the account of the

VoL. XLIIL 33
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appellee, as administrator de bonts non on the estate of Ed-
ward Mathews, claimed an appeal, and filed their bond to
prosecute the same. The condition of the bond was not for
the prosecution of their appeal “at the next term of the Su-
preme Court of Probate,” as is required by R. S., ¢. 105, §
26, but at a time subsequent thereto. The bond being de-
fective, upon motion of the appellee, the appeal was dismissed.

The appellants, upon the dismissal of their appeal, claim-
ing that their omission to prosecute the same was the result
of “accident or mistake,” at the same term petitioned this
Court, that they would, in accordance with R. S., ¢. 105, § 30,
“allow an appeal to be entered and prosecuted with the same
effect as if it had been done seasonably,” which was granted,
upon their filing satisfactory bonds.

By § 32, after an appeal is claimed and the Bond filed, “all
further proceedings in pursuance of the order, sentence, de-
cree, or denial, appealed from, shall cease, until the deter-
mination of the Supreme Court of Probate shall he had there-
on.” This must be regarded as equally applicable to an
appeal by virtue of § 26 or § 30.

By the statate, the appellant is to furnish sccurity, in case
of appeal, to the adverse party. The proceedings are not to
be stayed in the court of probate, to the injury of parties
interested, unless they are furnished with a bond for their
protection. The security of the bond is equally required,
whether the appeal is under § 30 or § 26.

By § 36, “no bond, required by law to be given to the judge
of probate, or to be filed in the probate office, shall be deem-
ed sufficient, unless it shall have been examined and approved
by the judge, and his approval thereof, under his official sig-
nature, written thereon.”

The bond, in the present case, is not approved by the judge
of probate, nor by any Justice of the Supreme Judicial Court,
sitting as a court of probate. It is true, it has the same sure-
ties as the bond which was filed and approved by the judge of
probate when the appeal was taken, which was subsequently
dismissed. But it is not enough to say that this bond has
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the same sureties as a former one, which has been approved.
A bond, with the same sureties, which will be approved at
one time, may not be at another. The sureties may become
embarrassed or insolvent. But even if their condition re-
mains unchanged, or should be changed for the better, that
will not answer the requisitions of the statute. The approval
of the bond by the judge, under his official signature written
thereon, is required by law. With that requisition, the ap-
pellants have not complied, and their appeal cannot be sus-
tained. Appeal dismissed, and decree
of judge of probate affirmed.
Tenney, C. J., and Curring and May, J. J., concurred.
RicE, J., concurred in the result.

Oriver BrAGDON & uz. versus AppreToN MUTUAL Fine IN-
SURANCE COMPANY.

After the plaintiff in a suit has introduced all his evidence, the presiding Judge
may order a nonsuit, without a motion to that effect by the defendant.

The refusal of the Court to order a nonsuit, on motion of the defendant, is not
subject to exception; but it is otherwise in regard to a ruling of the Court
ordering a nonsuit.

If evidence is introduced in defence, the cause must be submitted to the jury,
unless the plaintiff consent to a nonsuit.

The rule that a nonsuit cannot be ordered, except by consent, after testimony
has been introduced in defence, has been several times recognized by this
Court, and it is believed has been generally adhered to in practice in this
State.

When a policy of insurance has been executed, and notice thereof given to the
assured, its actual delivery is not necessary to complete the contract.

O~ Exceerions from Nisi Prius, Curting, J., presiding.

This was an action of ASSUMPSIT upon two contracts of in-
surance alleged to have been made by the defendants. They
filed specifications of defence, and pleaded the general issue.

The plaintiffs introduced deeds and other evidence tending
to prove that the female plaintiff was the owner in fee of the
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property destroyed by fire, at the time the contracts were
alleged to have been made, and at the time of the loss. They
also introduced cvidence for the purpose of showing the man-
ner in which the insurance was effected and through what
agents.

The defendants introduced testimony contained in deposi-
tions in defence.

After the evidence was in, the Court directed a nonsuit, to
which the plaintiffs excepted.

Snell and H. W. Paine, for plaintifls.

A nonsuit cannot be ordered, except by consent, after tes-
timony has been introduced in defence. Lyon v. Sibley, 32
Maine, 576 ; Emerson v. Joy, 34 Maine, 347,

The plaintiffs had made a case proper for the considera-
tion of the jury, and it was for the jury to decide whether
plaintiffs have paid the cash premium.

And the jury would have becn authorized to find a pay-
ment.  Taylor v. M. Fire Ins. Co., 9-Howard, 390.

L. M. Morridl, for defendants, contended : —

1. That the Court may order a nonsuit when the testimony
" introduced by the plaintilf will not authorize the jury to find
a verdict in his favor. 20 Maine, 317.

2. That the fact of testimony having becn introduced by
the defendant, will not change the rule of practice, nor take
from the Court the power to order the nonsuit, if such evi-
dence would not change the result.

Tesney, C. J.— The nonsuit, in this action, was directed
by the Judge, after the evidence on both sides had been pre-
sented to the jury. To thiz direction, the plaintiffs excepted.

After the plaintiff in an action has adduced the evidence
on which he relies for its maintenance, the presiding Judge
may order a nonsuit, without being moved by the defendant
to do so. DBut to such order, the plaintiff is entitled to his
exceptions. Dut the refusal to direct a nonsuit, upon motion,
is not subject to exceptions.

If evidence is introduced in defence, the truth of this evi-
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dence, if favorable to the defendant, caunot be assumed by
the Judge, but must be submitted to the jury.

When the plaintiff’s evidence, taken in its full strength,
has no tendency, in the opinion of the Judge, to maintain the
issue for him, it is an uscless consumption of time to hear evi-
dence in defence, and after that direct a nonsuit. It may be
true, that the evidence of the defendant cannot be regarded
as giving any strength to the plaintiff’s case, as it stood, when
he stopped, but it is proper that there should be some uni-
form rule of practice in this respect. And such a rule has
been recognized in the cases of Lyon v. Sibley, 32 Maine,
576, and Emerson v. Joy, 34 Maine, 347; and, it is believed,
that this rule has generally been adhered to in practice.

The ground upon which the liability of the company is de-
nied, is, that the policies were not delivered; and that this
omission was because the cash premium was not paid, as the
by-laws required.

The plaintiffs’ evidence, if true, showed that Boyd was the
general agent of the company, and that Moody, of the firm
of Fellows & Moody, was also an agent; and from the fact,
that premiums for insurance were paid when he and Boyd
were present, and he was unable to state whether it was paid
to one or the other, it may be a legitimate inference, that it
was a part of Moody’s business under his agency to receive
money for the company. These agents went to the village of
the residence of the plaintiffs on the Tth day of October,
1853 ; after certain negotiations with Bragdon, the plaintiff,
applications were prepared by Boyd, upon the request to be
insured from that time, and signed by both plaintiffs, in a
manner satisfactory to Boyd, who said the policies should be
made without delay. Moody told Bragdon, during the nego-
tiations, that it made no difference whether he paid the cash
premium at that time, or when he should take the policies,
and he did not pay it. Bragdon also asked Boyd for a copy
of the by-laws, and was told by him, that he had none with
him, but that he would be furnished with a copy on the poli-
cies. It appears further, from the evidence, that it was the
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understanding that the policies would be made at once, as
the president of the company was in an adjoining town, and
should be left with Fellows & Moody, at Waterville, and
no time was fixed when Bragdon should take them. The
policies were made and signed, and put into the hands of
Fellows before the loss; but Fellows was afterwards ordered
by the president not to deliver them, and they were subse-
quently taken back. No evidence introduced by the plain-
tiffs, tended to show that Bragdon was informed by any
agent of the company, or knew, or had reason to suppose,
that the by-laws required payment of the cash premium to
make the policies effectual. The plaintiffs did not introduce
at the trial the by-laws, and it is understood that the specifi-
cations of defence did not require the production thereof, or
of the policies, to make out a prima facie case for the plaintiffs.

From the foregoing facts, was there nothing for the jury to
determine ? If there was, and they might have found from
the evidence that the right of the company to receive the cash
premium before the delivery of the policies, was waived, by
the fact, that they were left by the president with Fellows
& Moody, they had become effectual from that time, notwith-
standing Bragdon had not received them. ¢ When a policy
of fire insurance has in fact been executed, and notice of the
execution been given to the agsured, its actual delivery is not
essential to the completion of the contract.” Angell on Fire
and Life Insurance, 67; Kahue v. Ins. Co. of North America,
1 Wash. C. C. R. 93.

If the policies had not been withdrawn from the possession
of Fellows, or directed not to be delivered to Bragdon, by
the president, and no loss had occurred, would not the plain-
tiffs have been liable for the premium to the company, though
the plaintiffs had refused to take the policies? If such liabil-
ity had existed, it cannot be contended that a corresponding
obligation on the part of the company did not attach.

Ezceptions sustained, verdict set
aside, new trial granted.

Rice, AppLETON, MAY and GoobeNow, J. J., concurred.
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CurriNg, J., non-concurred, and gave the following dissent-
ing opinion :—

This action is brought to recover the amounts insured on
certain buildings and machinery, included in two policies,
dated October Tth, 1853.

The plaintiffs introduced Joseph Fellows, who testified that
on Saturday, Oct. 8th, 1853, late in the afternoon, Wm. Pul-
sifer, (the defendants’ president,) delivered to him the policies,
and told him to put them into the safe and take care of them,
(he was an express agent); again saw Pulsifer, on Sunday, at
Kendall's Mills, and was told by him not to deliver the poli-
cies. On Monday afternoon Bragdon called on him and de-
manded the policies; he had them at that time, but did not
deliver them. On Tuesday morning he returned them to
Pulsifer; he was one of the firm of Moody & Fellows, who
were agents of the defendants.

Also, Joseph G. Moody, who testified, that on Oct. Tth,
1853, he, acting as defendants’ agent, went with Edward A.
Boyd, their general agent, to obtain insurance at Kendall's
Mills; examined the premises, and Boyd made out two appli-
cations for Bragdon; the understanding was, that the policies
should be made at once, as the president was then at Water-
ville, (the town adjoining,) and left with Moody & Fellows at
that place; no time was fixed when DBragdon should take
them ; Bragdon asked him, if it would make any difference
whether the cash premiums were paid then, or when he took
the policies; he told him it did not; the cash premiums were
not paid ; they told Bragdon the policies would be made with-
out delay. The applications were handed to the president
on their return to Waterville. At the same time, they took an
application for one Ellis, who paid $29,75, the cash premium,
for which Boyd gave him a certificate, and told him he was
insured from that time; this application was taken away with
the others. Bragdon was present when the certificate was
given; during that conversation between Boyd and Kllis,
Bragdon asked him, (witness,) if it made any difference to
him, whether he paid then, or when he took the policies; he
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told him that it made no difference to him, (witness.) DBrag-
don had previously expressed a wish to him to be insured
from that time. DBragdon asked Boyd for a copy of the by-
laws. DBoyd told him, Lie had none with him, that he would
be furnished with such eopy on the policy; there were no rules
or regulations of the company read by Boyd to Bragdon. On
Sunday, Pulsifer told hiza to tell Kellows, his partner, not to
deliver the policies to the parties, but to deliver them to him,
(Pulsifer.)

Also, John DB. Bradbury, who testified, that, on Oct. 10th,
1853, about one o’clock, P. M., Bragdon called him into the
office of Moody & Fellows; inquired of Fellows if he was the
agent of the insurance company; he said he was; Bragdon
called for his policies; demanded them, and tendered to Fel-
lows 852,50 in American gold; he counted it, as Fellows de-
clined to receive it; at Bragdon’s request he took and kept it
until the 14th of this month, (December, 1855,) when he de-
posited it with the clerk of this Court; Fellows said he had
thie policies, but declined to deliver them.

The foregoing was the substance of all the evidence intro-
duced by the plaintiffs. The pleadings admitted that the
buildings were consumed by fire on Saturday night, as alleged
in the writ.

The defendants introduced the deposition of Hdward A.
Boyd, and the affidavit of Pulsifer, to the latter of which, were
annexed the two policies, with the charter and by-laws of the
company, on the same sheets.

Thereupon the Judge directed a nonsuit; upon which rul-
ing the questions arise.--— Was there any fact for the jury to
settle?  Were the plaintiffs entitled from the evidence to re-
cover as a matter of law ?

The nonsuit was ordered solely upon the testimony produe-
cd by the plaintiffs, if we except the policies and the charter
and by-laws attached, the former of which were the instru-
ments doclared on, and consequently their execution could
not be, and was not controverted by the plaintiffs; the other
documents were made a part of the contracts and referred to
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therein in these words, ¢ subject to the provisions, conditions,
and limitations of the charter and by-laws of the company.”
The construction of all these written documents was for the
Court and not for the jury. It is not pretended by the coun-
sel for the plaintiffs, in argument, neither do we perccive that,
in the affidavit of Pulsifer or the deposition of Boyd, there is
one particle of testimony beneficial to the plaintiffs, and as to
so much of the same as operated against them, the ruling has
afforded them no cause of complaint; for, if the jury would
not be authorized to render a verdict in their favor, upon
their own showing, they certainly could not when connected
with that of the defendants.

What was there for the jury to find from the plaintiff’s
own testimony ? Could they, under proper instructions from
the Court, upon the effect of the documentary evidence, deter-
mine that the policies had been delivered with an understand-
ing of the parties to take effect previous to the fire?

Moody swears that the policies were to be left with him-
self and his partner, in the express business, at Waterville;
that no time was fixed when Bragdon should receive them;
and that they were the agents of the company.

Fellows, the partner, testifies that Pulsifer delivered the
policies to him, and requested him to place them in the safe
and to take care of them. And it appears that, subsequently,
(after the fire,) they were returned to Pulsifer, never having
been delivered to, or received by, the plaintiffs.

It may be said, perhaps, which however was not said in the
argument, that the custody of the policies by Moody & Fel-
lows, was for the benefit of the plaintiffs, and the possession
by the former was for the use of the latter; and that such de-
livery was unconditional. But when we look into the by-
laws, which exhibit the extent of the agent’s authority, we
perceive, notwithstanding any supposed or assumed authority
to the contrary, that no delivery could be effectual, until the
cash premiums of $48,50 were advanced.

Art. 8th, reads thus:— “Xach person shall pay, upon the

VoL. XLIIL 34



268 MIDDLE DISTRICT.

Bragdon ». Appleton Mutual Fire Insurance Corpany.

execution of his policy, and before its delivery, the premium
thereon,” &e.

It may again be contended, which was not done in the
learned arguments of the counsel, that Bragdon had some
assurances, and some reason to expect, that he was insured
from the time his applications were perfected and passed over
to the agents, since, at the time Ellis paid his money and re-
ceived the certificate, Bragdon inquired of Moody, whether
it would make any difference if he paid the cash premiums
then or when he took his policies; and the reply was, that it
would not, or would not, to him. Such an agreement, if made,
was not only wholly unauthorized, but absolutely prohibited
by Art. 6th of the by-laws, which is, that “no insurance shall
take effect until the application has been approved by the
president, or two of the directors, and until the terms of in-
surance fixed by the directors, have been accepted by the ap-
plicant, and the cash premium been paid,” &e. And the last
clause in Art. 12th is, “no insurance agent or broker forward-
ing applications to this office, is authorized to bind the com-
pany i any case whatever.”

The plaintiffs’ evidence shows no compliance with the by-
laws, but the reverse, as to the payment of the cash premiums,
and consequently they have wholly failed to substantiate one
of the material allegations in their writ.

Bat it is contended by the plaintiffs’ counsel, and upon this
point they seem to rest the case, so far as the merits are con-
cerned, that the jury would have been authorized, from the
evidence, to find a payment; or in other words, that a promise
to pay is equivalent to a payment; and on this point refer to
an able opinion in 9 Howard’s U. S. Rep. 390. Such a law
undoubtedly would be very acceptable to a large class of
debtors, and perhaps even to the defendants in the last resort.

The plaintiffs may have becn misled, but it was their duty
to have informed themselves upon what terms and conditions
they could be insured, agreeably to the company’s charter and
rules, which by statute are to accompany each pclicy, and to
have known that any contract made in derogation thereof,
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would not be binding. DBarreit v. Union M. F. Ins. Co., T
Cush. 175; Real Estate M. F. Ins. Co. v. Roessle, 1 Gray, 336.

The defendants belong to a class of corporations, which,
when properly and legitimately conducted, are of great pub-
lic utility. They are instituted for the mutual benefit of their
members, who consist only of such as are insured therein,
and whose policies are the only evidence of their member-
ship. Their authority is derived from their charters, and
from such rules and regulations as they may deem proper to
adopt and promulgate, not inconsistent with the constitution
and laws of the State. They must, from necessity, employ
agents, whose acts, to be valid and binding, must be within
the limits of their delegated powers. And “an act, not per-
formed according to the requisites of the law, cannot be con-
sidered as the act of the company.” Head v. The Providence
Ins. Co., 2 Cranch, 127; Beatty v. The Marine Ins. Co., 2
Johns. 109,

It being manifest, therefore, that the plaintiffs have offered
no evidence sufficient in law to substantiate their claim, but
have proved directly the reverse, and that the defendants’
evidence has afforded them no aid, I now pass to the consid-
eration of the question, which seems fo be relied on as the
principal ground for sustaining the exceptions, namely, wheth-
er a nonsuit can be ordered, except by consent, after testi-
mony has been introduced in defence.

In Cole v. Bodfish, 1T Maine, and cases there cited, it has
been settled, that “according to our practice, a nonsuit may
be ordered by the Court, if, upon the plaintiff’s own showing,
his action is not sustained, subject however to his right to ex-
cept to the opinion of the Judge.”

It is difficult to perceive upon what principle a nonsuit may
not as well be ordered after as before the defendant has in-
troduced his evidence, provided such evidence has not the
least tendency to benefit the plaintiff. It can be, at most, but a
distinction without a difference, possessing not even the mer-
its of a legal fiction. The plaintiff has, in both instances, to
rely solely upon the strength of his own testimony. Suppose,
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by way of illustration, that the plaintiff introduces a witness,
who swcars to nothing favorable to his claim, but adversely
to it, and the defendant, instead of moving for a nonsuit, pro-
duces a witness who testifies to no fact material to the issue,
or if material, unfavorable to the plaintifl; or a relcase of the
plaintiff 's cause of action, the execution of which is not dis-
puted, and then moves for a nonsuit; can it be contended that
the mere introduction of such evidence presents a question of
fact exclusively for the jury, and that the functions of the
Court are to be suspended until after solemn arguments of
learned counsel, and then to be only exercised by instructing
the jury to return their verdiet for the defendant? It would
seem that such a procedure would render the administration
of justice not only tedious in some cases, but ridiculous.
And such substantially is the doctrine contended for by the
plaintiffs.

If the plaintiff cannot resist a nonsuit after his evidence
is closed, how can he occupy any stronger position, when the
defence has discloscd nothing in his favor ?  This question is
substantially answered in Hoyt v. Gilmore, 8 Mass. 336,
which was likewise an action on a policy of insurance; testi-
mony had been introduccd on both sides, and a nonsuit was
ordered without consent. The Court, in delivering their
opinion, remark:— “ Whether fraud be a question for the
Court or jury, yet if, upon the facts in evidence in this case,
the jury had given the plaintiff his premium, we should not
have hesitated to set aside the verdict.” And the nonsuit was
confirmed. So in the cases of the Salem Bank v. Gloucester
Bank, 17 Mass. 8, 32; and the Gloucester Bank v. Salem
Bank, 17 Mass. 33, 46.

In Janson v. Acker, 23 Wend. 480, the plaintiff claimed title
to the property under (and introduced,) a bill of sale from
one Anderson. The defendant, being an officer, read in evi-
dence an execution against Anderson, &e.; and, on his motion,
a nonsuit was ordered. Justice Broxsox, in pronouncing the
opinion, observes, that “the exception is mainly directed
against the power of the Judge to nonsuit the plaintiff after
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evidence had been given on both sides, a position which can-
not be maintained.”

The rule is accurately and concisely stated by the Court,
in Pratt v. Hull, 13 Johns. 335, thus; “we must assume that
there was no dispute about the facts before the Court, or
any weighing of testimony falling within the province of the
jury; and, therefore, it was a pure question of law, whether,
under a given state of facts, the plaintiff was, in law, entitled
to recover. And, unless this was a question for the Court,
there is no meaning in what has been considered a salutary
rule in our courts of justice, that, to questions of law, the
Judges “arc to respond, and to questions of fact, the jury.”
Likewise, in the case now under consideration, there was no
dispute about the facts, nor any testimony to be weighed.
The plaintiffs had proved that the cash premiums had not been
paid, which was made by the by-laws one of the indispensa-
ble prerequisites to the delivery of the policies; and they had
derived no “aid from the defendants’ testimony,” either on
the direect or cross-examination, and consequently the ruling,
the subject matter of these cxceptions, was, in the language
of this Court, in Lyon v. Sibley, 32 Maine, 576, cited by de-
fendants’ counsel, “based solely upon that principle which
sccures to the Court and the jury their respective provinces.”
The ruling did in no particular conflict with the reasons as-
signed in that case for sustaining the exceptions. There the
plaintiff had introduced proof that he was once the owner of a
mill log, which subsequently had been used by the defendant.
In defence, it was shown that the defendant and one French
had used the log as a portion of the materials in constructing
their boom, which they afterwards sold to one Ward. From
this testimony, it is difficult to perceive, why the plaintiff, in-
stead of being nonsuited, should not have recovered on onc
of the money counts. At all events, it is manifest that the
province of the jury was invaded. One dictum, however, has
crept into the language of the Court, in that opinion, which
should here be corrected. The Court is made to say, that
“after evidence on both sides, the defendant has a right to in-
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sist that a verdict be rendered.” If such be the rule, it i3
not made apparent, how the plaintiff, the excepting party,
should derive benefit, because the defendant may have been
“agorieved.” Such, however, I conceive not to be the rule
of practice, as adopted in this State or in Massachusetts, with
certain exceptions created by statute; such, for instance, as
where an account is filed in set-off. But, before the cause is
committed to the jury, it is discretionary with the presiding
Judge to permit the plaintiff to become nonsuit, as is settled
in Means v. Wells, 12 Met. 362, (and by English and Ameri-
can authorities there cited,) in which «it is held by the Court,
that where a discontinuance is not a matter of right, it may
be granted by the Court on motion and on good cause shown.”
And provision is made, in contemplation of such results, by
R. 8., ¢. 115, § 89, for the payment of the cost in the former,
before the party can commence another suit for the same
cause of action. This principle is also recognized and enun-
ciated in Theobald v. Colby, 35 Maine, 179.

The case of Emerson v. Joy, 34 Maine, 347, is in har-
mony with the decisions to which I have already referred.
The plaintiff had established his claim, and the nonsuit was
ordered upon testimony introduced by the defendant, the
credibility of which was for the consideration of the jury and
not for the Judge; if not believed, the plaintiff was entitled
to recover. The subsequent and final remark of the Court
could have relation only to the subject matter of the evidence
in that suit, and not to evidence irrelevant, or about which there
is no dispute. The conclusion to which I have come, there-
fore, is, that the ruling was correct, and that the exceptions
should be overruled. ‘



KENNEBEC, 1856. 27

Guptill », Damon.

Davip L. GUPTILL versus Noan Damon.
The construction of a written contract is a question of law, to be decided by
the Court.

But in an unwritten contract, circumstances in proof may essentially vary the
literal import of the language used; and it is not the province of the pre-
siding Judge to give a construction to the language, as an imperative rule
of law,

It is for the jury alone to determine from all the evidence, what was said and
done by the parties to a verbal contract, and therefrom to find their intention.

Ox Exceprions from Nisi Prius, CuTTiNG, J., presiding.

This was AssuMPSIT on an alleged contract of warranty of
the soundness of a horse sold by the defendant to the plain-
tiff, and for breach thereof.

There was evidence tending to show on the part of the
plaintiff, that the horse was unsound immediately after the
sale, and on the part of the defendant, that the horse was
sound up to the time of the sale.

The only evidence of the warranty was derived from the
admissions of the parties subsequently made.

One witness, on the part of the plaintiff, testified that the
plaintiff, in his hearing, asked the defendant «if he did not
sell him the horse for a sound horse,” and that defendant
replied that he did. ’

A witness called by defendant, testified that he asked the
plaintiff if « defendant warranted the horse to him,” and that
plaintiff replied that “he did not; that he would not warrant
any horse.”

The Judge, among other things, instructed the jury, that if
they found that the defendant did, at the time of the sale,
say to the plaintiff, “ I sell you the horse for a sound horse,
but I will not warrant him,” then, as matter of law, there was
no warranty. v

The jury returned a verdict for the defendant.

To the foregoing ruling and instruction, the plaintiff ex-
cepted.
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Paine and Glazier, for plaintiff.
The plaintiff should rot have becn required to prove the
horse unsound.

Rule 9 of this Court. — % All matters set forth in the writ
and declaration which are not specifically denied, shall be
regarded as admitted.”

The declaration alleges a promise and a breach, and the
specification does not deny the breach.

The Judge erred in giving the instruction he did.

Any distinet assertion by the vendor during the negotiation,
intended to bring about a sale and having that effect, will be
treated as a warranty. Hastings v. Locering, 2 Pick. 214;
Hillman v. Wilcox, 30 Maine, 170; Osgood v. Lewis, Har. &
Gil. 495.

In Wood v. Smith, 4 C. & P. 45, the buyer said, “she is
sound, of course.” The seller replied “yes, to the best of
my knowledge.” On being asked if he would warrant, he
said, “ I never warrant — I would not warrant even myself.”
Held to be a qualified warranty.

Assumpsit on breach of warranty will lie, when defendant
knew what he affirmed to be false. Hillman v. Wilcox, 30
Maine, 170.

Morrill and Mills, for defendant.

*

Texxey, 0. J. — This action is assumpsit upon the alleged
warranty of the soundness of a horse, purchased by the
plaintiff of the defendant. At the trial, it was a question
whether the allegation was satisfactorily proved or not. The
evidence consisted of confessions represented by witnesses
to have been made by each party after the sale.

The Judge instructed the jury, that if they found the de-
fendant did, at the time of the sale, say to the plaintiff, «I
sell you the horse for a sound horse, but I will not warrant
him,” then, as matter of law, there was no warranty.

It was for the jury alone to determine, from the evidence,
what was said and done by the partics, and therefrom, under
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all the circumstances attending the transaction and connected
therewith, exhibited in evidence, if any such there were, to
find their intention.

The meaning of the parties to a written contract, is a
question of law to be decided by the Court. But when the
contract alleged is not attempted to be shown by any written
instrument, circumstances in proof may essentially vary the
literal import of the language employed; and it is not the
province of the Judge to give a construction to the language
represented to have been used by the parties, as an imperative
rule of law. Homans v. Lombard, 21 Maine, 308; Copeland
v. Hall, 29 Maine, 93; Houghton v. Houghton, 37 Maine, 72.

The instruction given restricted the jury, in their consider-
ation of the evidence, to limits not fully authorized by law.

Ezceptions sustained, verdict set aside,
and new trial granted.

Ricg, ArpLETON and May, J. J., concurred.

CutTING, J., dissented, and gave the following opinion: —

This action is attempted to be sustained upon the alleged
contract of warranty in the sale of a horse, tried on the gen-
eral issue, and specifications of defence under the ninth rule
of this Court, which requires the party to be confined to the
grounds of defence therein set forth. “And all matters and
things, set forth in the declaration, which are not specifically
denied, shall be regarded as admitted for the purposes of the
trial.” The specifications filed, deny “all such promises, un-
dertakings or engagements, ag are set forth in the plaintiff’s
declaration.” And while the plaintiff admits that the prom-
ise is specifically denied, at the same time, he contends that
the breach is otherwise. But, that the greater includes the
less, is a maxim of law, as well as an axiom in geometry; and
after the defendant had denied any warranty, it would seem
to have been not only superfluous, but an exhibition of bad
taste in pleading, to deny a breach of a non-existing or con-
troverted contract. Such further denial would have assimi-

VYoL. XLIIL 35
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lated into the inconsistent positions taken in a certain tradi-
tional defence, so often recited by junior members of the bar.

The question, made at the trial, was principally as to the
legal effect of the testimony submitted, which was derived en-
tirely from the confessions of the parties as to the terms of the
contract ; the defendant admitting that he «sold the horse for
a sound horse,” and the plaintiff, that “the horse was not war-
ranted to him.” In order to reconcile this evidence, the jury
might very reasonably come to the conclusion, that the ad-
mission of both parties referred to the same time, and were
made in the same connection. The contract, then, in relation
to the warranty, would be this:— I gell you the horse for a
sound horse, but I will not warrant him.” As to the fact,
whether such words were spoken at the time of the sale, or
not, was a question of fact submitted to the jury. But if found
in the affirmative, the jury could not render a general verdict
without instructions as to the legal import of such language ;
and it was the duty of the Judge thus hypothetically to in-
struct them ; otherwise, their finding must have been special,
leaving the conclusions of law to be drawn subscquently by
the Court, which is not usual in practice, although either
mode might lead to the same result. The one form or the
other must be adopted, or questions of law, as well as mat-
ters of fact, must, from necessity, be submitted to the jury.
The instructions, in this respect, were in exact conformity to
the law, as laid down by the Court in Rice v. Duwight Manu-
Jacturing Co., 2 Cush. 80, where ForgEs, J., in delivering the
opinion, remarks:—¢It was, no doubt, the province of the
jury to decide all questions of fact; but it was the duty of the
Court to instruct the jury, hypothetically, that if a particular
fact or combination of facts was proved, certain lcgal conse-
quences would follow. The language used by the parties
while contracting, may be proved, and when proved, it is to
be taken in its wswal and ordinary acceptation; and however
difficult it may be, and frequently is, to put a just construetion
upon it, still that duty devolves upon the Court. T%he jury
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are to find whether or not the language was used ; the Court arc
to enstruct the jury as to its legal cffect, if used.”

The mode of the instructions, therefore, being in accord-
ance with both usage and authority, the remaining question,
and the one principally relied upon, is, were the instructions
legally correct as applicable to the contract as found by the
jury; or, in other words, if a person sells a thing as sound,
but will not warrant it as such, is he notwithstanding a war-
rantor ? And this very proposition shows the correctness of
my conclusion upon the former point. For, if eminent coun-
sel disagree as to the force and effect of language, how can it
be presumed that the jury, without instructions in matters of
law, could come to a correct legal result ? Suppose the Judge
had said to the jury, «if, from the testimony, gentlemen, you
should find a warranty, you may then proceed to consider,”
&e.  Such a charge would have presented to the jury the same
question of law that is now presented to us.

This case differs from those cited by the plaintiff’s counsel
in some important particulars. Here therc was no evidence
offered, that defendant knew at the time of the sale, that the
horse was unsound, or that the parties relied upon any repre-
sentation as a warranty.

In Hillman v. Wilcoz, 30 Maine, 170, the Court say :—«If
the defendant represented his oxen to be sound, when he
knew they were not, and the parties relied upon the repre-
sentation as a warranty, he would undoubtedly be liable to an
action ex delicto, for the deceit. The plaintiff might elect to
sue him in assumpsit or case, if the representations were in-
tended as a warranty.”

In Wood v. Smith, 4 C. & P. 45, the allegation was, that
the defendant said the mare was sound to the best of his
knowledge, and the proof was, that she was not sound, and
the defendant knew it.

In Hastings v. Lovering, 2 Pick. 214, it is decided, that a
representation amounts to a warranty, when it is so intended
by the parties. Here there could have been no such inten-
tion, for the language used wholly negatives such a conclusion.
I think, thercfore, that the exceptions should be overruled.
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JouN HAYNES versus JouN L. HUNNEWELL.

A principal, whose agent, duly authorized, has completed a purchase of stock
for him, cannot repudiate the transaction by reason of any neglect of his
agent to inform him of the fact.

The treasurer of a corporation, who purchases stock in its behalf, and by direc-
tion of its authorized officers, does not render himself personally liable to
pay therefor; but otherwise, if he really acts for himself, or without author-
ity from the corporation, though purporting to act as its agent and in its
behalf.

Ox Report from Nisi Prius, SuepLEY, C. J., presiding.

AssumpsiT to recover for fourteen shares of stock in the
North Wayne Scythe Company.

In a suit against that company, it was thought necessary
that plaintiff should be a witness. To be so, his stock, con-
sisting of fourteen shares, must be sold. They were trans-
ferred to defendant, by I.. M. Morrill, who was counsel for
the company ; and the plaintiff testified. He also stated that
his shares were sold to defendant.

The only authority which Morrill had is contained in the
following letters:—

“Boston, Oct. 28th, 1852.

«T., M. Morrill, Esq., Augusta, Me.

«T will buy stock of Haynes at seventy dollars per share,
company’s note, six months’ credit. He can buy it back, if
within four months. " «John L. Hunnewell.”

« Augusta, Nov. 5th, 1852,
“«Dear Sir:— Haynes thinks he ought to have more than T0
per cent. for his stock. Thinks he will be content to get 80
cents. Will you authorize me to say that amount for the com-
pany and take a transfer ?
“T think Haynes’ testimony quite important-—nearly indis-
pensable, and should be glad to avail ourselves of it.
“Please instruct me by return of mail, or by telegraph on
Monday next, as the case is set down for trial for that day.
“Yours, «I.. M. Morrill.
“John L. Hunnewell, Esq.”
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Telegraphic despatch.
“Boston, Nov. 8, 1852,

“ L, M. Morrill, Esq.

“Since I wrote last, I have tried to sell stock, and have so
far succeeded, as to have an offer of 75, and think I shall get
80, but without doubt 774. Say to Haynes to transfer the
stock to me personally, and I will send him the notes of the
company, or what I may receive, and it shall be good. Let
him know that if he transfers to me at 70, he can buy back at
any time within three months, by giving notice in thirty days
from transfer. If above that, it must be an actual sale.

«J. L. Hunnewell, Treas’r.”

« Augusta, Dec. 10, 1852,
“Dear Sir:— Agreeably to your despatch, I arranged with
Mr. Haynes for his shares at 80 cents, to be paid as you pro-
posed, and he has left the certificates with me to close the
matter with you.
“There are 14 shares, and he would like to have two notes;
one for $1000, and the other for balance, $120, on the time
proposed. “Yours, “«L. M. Morrill.”

“Boston, Dec. 17Tth, 1852.

“«L. M. Morrill, Esq., Augusta.

«Will you ascertain and let me know if this is a sale of the
stock, and not to be re-transferred again at same price, as it
will make some difference in my plans, and in my letter we
were to know this when transferred.

“The company are disposed to do all they can in this suit,
but the property was conveyed by Mr. D. by a warrantee deed
against the claims of all persons.

“You know as well as we how far such things go, but we
give it attention in order that it shall be prompt, but not that
in a pecuniary way we are in the least interested.

“Yours, “John L. Hunnewell, Treas'r.”
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“Augusta, Dec. 19th, 1852,

“Dear Sir:—1I understand the transfer of the stock to you,
to be a sale absolute, and not to be re-transferred except at
your option. Haynes testified he had sold his stock, and I
am not instructed to take from you the right to re-purchase.

“1 should, therefore, feel authorized to deliver the stock to
you unconditionally, upon receipt of notes.

«1 perfectly understand your position in making the defence
in this suit, and that you do not intend to waive any rights
you may have for indemnity over against your grantor.

“«Your ob’t serv’t, “L. M. Morrill.

“J. L. Hunnewell, Boston.”

“Boston, Dec. 20th, 1852.

“L. M. Morrill, Esq.

“«Mr. Haynes’ stock may be transferred to J. L. Hunne-
well, Treasurer, as I spoke to one or two parties about it, and
I will send him company notes, or I may send the person’s
notes who takes it, which I will decide upon when I transfer.

“T will be responsible that he shall receive either the com-
pany’s or the purchaser’s note,

“Yours truly, “J. L. Hunnewell, Treas'r.”

The defendant offered in evidence the two certificates of

stock, with the plaintiff’s transfer thereon, dated Oect. 28, 1852,

He also offered a letter of plaintiff of which this is the copy.
“Kent’s Hill, May 22d, 1853.

“Mr. J. L. Hunnewell,— Dear Sir:—1I received a very
strange letter from you through Mr. J. F. Taylor of North
Wayne, this morning.

“I should not perhaps have replied to it had it not contain-
ed some certificates of stock which belong to you. As it is,
I will merely say, I sold to you last fall, as treasurer of the
company, fourteen shares of the stock of the North Wayne
Scythe Company.

“Lot M. Morrill, Esq., of Augusta, attorney for said com-
pany, showing authority to purchase the same, under the sig-
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nature of yourself as treasurer, and promising to pay me
therefor in not over six months at eighty dollars per share.

“1 accordingly made the transfer of the shares, and, as you
requested, to you personally. DBut I am sorry to add, I have
not yet received my pay for them, though the time longest set
has some time since expired, and present appearances indicate
that I shall be under the necessity of enforcing payment.

“Yours, &e., «John Haynes.”

On this evidence the Court were authorized to render a
legal judgment.

J. H. Williams, for defendant. .

Bradbury, for plaintiff.

TeNxEY, J.—In the fall of 1852, a suit in favor of one Un-
derwood against the North Wayne Scythe Company was pend-
ing, for the recovery of damages alleged to have been sustain-
ed by the flowing of the complainant’s land. The parties to
this action were interested as stockholders in that company,
and it was supposed by both, that the knowledge possessed
by the plaintiff would be very material to the defence of the
flowage suit, if he could be made a competent witness. A
correspondence took place between them in relation to a sale
of the plaintiff’s stock to the defendant, who offered the sum
of 70 a share, company’s note, six months’ credit, with the
privilege of repurchasing in four months, in a letter of Octo-
ber 28, 1852, L. M. Morrill was counsel for the company in
the action of Underwood against it; and he wrote the de-
fendant on Nov. 5, that Haynes thought he ought to have
more than 70 per cent. for his stock. “Thinks he will be con-
tent to get 80 cents.” ¢ Will you authorize me to say that
amount for the company, and take a transfer ?” He writes
further, «“I think Haynes’ testimony quite important, nearly
indispensable, and should be, glad to avail ourselves of it.”
He requested that he be instructed by return of mail, or by
telegraph, as the case was set down for trial on Monday, then
next.

On Nov. 8, the day assigned for the trial of the complaint,
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the defendant sent to Morrill by telegraph, saying he thought
he should obtain « 80" for the plaintiff’s stock, and adds,
“Say to ITaynes to transfer the stock to me personally, and I
will send him the notes of the company, or what I receive,
and ¢t shall be good. Let him know, that if he transfers to
me at 70, he can buy back at any time within three months,
by giving notice in thirty days from transfer. If above that,
it must be an absolute sale.”

After the instructions of the defendant to Morrill, of Nov.
8, and before the trial of the suit against the company, Mor-
rill stated to the plaintiff, that the price which the defendant
was to give, was $80 a share, and transfers were written on
the certificates, in the hand of the plaintiff, were executed by
the plaintiff, and delivered to him immediately. Haynes tes-
tified in the trial, and, in answer to a question put to him on
the stand, touching his interest, stated that he had sold his
shares to the defendant.

On Dec. 10, 1852, Morrill informed the defendant, by let-
ter, of the transfer of the shares to him, that he had possession
of the certificates, and that he was ready to receive the notes
which were to be given in payment. In a letter of Dec. 17,
1852, the defendant inquired of Morrill, whether the sale was
absolute, and not to be re-transferred, which was answered on
Dec. 19, that the sale was absolute. On Dec. 20, 1852, the
defendant wrote to Morrill, saying, that the stock of Haynes
might be transferred to J. L. Hunnewell, # Treasurer,” as he
had spoken to one or two parties about it, and would send
him the company notes, or might send the note of the person
who should take it, which he would decide upon, when he,
[the writer,] should transfer; and said, “I will be responsi-
ble, that he shall receive either the company’s or the pur-
chaser’s note.” All the letters written to Morrill, referred to,
after that of Oct. 28, 1852, were signed “J. L. Hunnewell,
Treasurer-”

The aunthority given to Morrill, to say to the plaintiff, to
transfer the shares to him, was in answer to the question,
whether he would authorize him to say that the price should
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be $80 a share, and take a transfer. To secure one great
object of the mnegotiation in the proposed transfer, it was
necessary that the contract should be closed immediately. The
transfer was made, so that the plaintiff treated it as effectual,
to divest his interest; he did not insist upon the payment, be-
fore the transfer was perfect by the delivery of the certifi-
cates. Morrill was the agent of the defendant, and received
the certificates as such; and thereupon the contract was con-
cluded.

It is objected, that so long a time elapsed after the author-
ity was given by the defendant to purchase the shares, and
notice to him of the transfer, that he was excused from a com-
pliance with his offer. The contract being complete between
the plaintiff and the defendant, through his agent, immediately
after the offer was made, the plaintiff could not have been
affected by the delay, for which he was in nowise responsible.
But the delay was not injurious to the defendant. The power
which he gave to Morrill, to take the transfer at $80 a share,
was executed. No advantage was attempted by the plaintiff,
because the notes in payment were not met, but he was ready
long afterwards to receive the payment in the mode contem-
plated.

The letters, addressed to Morrill, after the defendant was
informed of the transfer, treated the bargain by the defend-
ant, as consummated on the part of the plaintifl, and no ob-
jection was made on account of not having been seasonably
informed thereof; but the inquiries therein, were based upon
the assumption, that nothing had been wanting on the part of
the plaintiff and Mr. Morrill.

The defence is also relied upon, that the defendant in the
transaction, acted in behalf of the North Wayne Scythe Com-
pany, and therefore cannot be personally responsible. If he
was merely acting for the company, carrying out the offers
which it, through its authorized officers, had directed him to
make and accept, the objection is well taken. But if it ap-
pears, from the whole evidence, that he was acting in his own
behalf, and not by the authority of the company, he will be

VoL. XLII. 36
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personally liable, notwithstanding he signed his name as treas-
urer, and might have expected that the company would adopt
and ratify his doings.

The transfer was made to him, and not to the company, by
his express direction. As late as Dec. 20, 1852, it appears,
that it was an open question, whether the company or some oth-
er party would take the stock; but the language is cxpress,
that a transfer from him was contemplated, before he could de-
termine what notes would be sent in payment. And, when he
says in the letter of that date, “I will be responsible that the
plaintiff shall receive, either the company’s or the purchaser’s
note,” and in the letter of November &, that the notes of the
company, or what he may receive, “shall be good,” it must be
understood, that he acted for himself alone. And it does not
appear, that the directors of the company had any action upon
the question of the purchase of the shares; nor that the de-
fendant had any agency whatever from the company, or the
officers, who had power to confer it.

Defendant defaulted.

Rice and ArrLETON, J. J., concurred.

James B. THORNTON wversus SETH WooD.

A mortgagee has no attachable interest in the premises so long as the mortgage
remains open.
The purchascr of an equity of redemption sold on execution, has no attachable
interest in the premises during the year within which it may be redeemed.
A, mortgaged certain premises to B. A.’s equity of redemption was then sold
on execution and purchased by B. C. then attached the premises in a suit
against B., and levied thereon the execution which issued on the judgment
recovered by him in the suit. But A. paid the debt secured by the mort-
gage before foreclosure ; also the sum for which the equity sold, and interest,
within one year : — Held, that B. had no attachable interest in the premises,
and that C. acquired neither legal nor equitable claim thereto by the attach-
ment and levy.

The payment of a debt secured by mortgage may be proved by parol; and so
may the payment of the sum to redeem an equity of redemption sold on
execution.
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ON AGREED STATEMENT oF Facrs, from Nist Prius.

This was a writ of entry, demanding an undivided half of
a house and lot in Gardiner.

It was agreed that the original title was in defendant.

The demandant relied for his title upon a deed from Ed-
mund Perkins, conveying the premises to him, dated April T,
1852.

Also a record of a suit, Edmund Perkins v. Phincas Pratt,
from which it appears that an attachment of all Pratt’s real
estate was made August 30th, 1849; judgment recovered
Sept. 27th, 1851, for $2268,53 debt, and $21,44 cost; and that
a levy of the execution, issued thereon, was made on the
premises October 12th, 1851.

Also a deed from Seth Wood to Mason Damon and Phincas
Pratt, dated Oct. 5th, 1847, conveying the premises in mort-
gage to indemnify and secure them harmless as indorsers of a
note made by Seth Wood, and payable to said Pratt and Da-
mon, or order, in one year from date, for $1500, and by them
indorsed to Lucretia Jewett.

Also a record of a suit, Scudder, Cordis § Co. v. Seth
Wood, in which judgment was recovered at the August term,
1848, execution issued thereon August 17th, 1848, in which
the right of Seth Wood to redeem the premises was sold by
auction to Phineas Pratt and Noah Woods for $800, and a
conveyance thereof was made to them by the officer by deed
dated Dec. 4th, 1848, _

Phineas Pratt, called by defendant, stated that he never
was called upon to pay the note described in the mortgage
aforesaid, and never did pay it, or any part thereof, but that
the same was paid by Neah Woods for Seth Wood, with
money received by him as proceeds of certain personal pro-
perty put into the hands of said Noah Woods, Phineas Pratt,
Mason Damon and Richard Clay, by said Seth Wood, by
mortgage dated Jan. 19th, 1848, for the purpose of paying
this note and other claims against said Seth Wood.

Mr. Pratt further stated, that the said $800, paid for the
equity of redemption aforesaid, was wholly paid, with the in-
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terest thereon, from the proceeds of property of Seth Wood,
put into their hands by said Seth, for the purpose of being
converted into money and applied to the payment of said
sum and interest. The last payment was made November
28th, 1848.

The Court is to determine the case upon the foregoing
statement of facts and evidence, with authority to draw the
same inferences that a jury might, and to render such judgment
as the law and facts require.

Bradbury & Morrill, for plaintiff.

Whittemore and Danjoreh, for defendant.

Pratt’s interest as mortgagee was not attachable, even if
he had such an interest at the time of the attachment. Swmith
v. People’s Bank, 24 Maine, 115; McLaughlin v. Shepard,
32 Maine, 143 ; Coombs v. Warren, 34 Maine, 92.

Neither was his interest, as purchaser of the equity, liable
to attachment, for the right of Wood to redcem, not having
expired, that interest was similar to that of the mortgagee.
Besides, he got no interest as purchaser of the equity, for
Wood, having virtually paid the note secured by mortgage,
by the mortgage of personal property, Jan. 19th, 1848, before
the attachment was made, the mortgage was rendered void.
Randall v. Farnkam, 36 Maine, 86.

This right in equity too, whatever it was, was redeemed by
‘Wood long before the levy. So that, at the time of the levy,
Pratt had no interest whatever, Wood having released him
from his note, and paid his claim as purchaser of the equity,
as by law was his right to do. Pratt being authorized to re-
ceive the pay, and no other person having that authority, his
receiving it must necessarily have divested him of all interest
in the premises. Otherwise, Wood must lose his property,
although ready and willing to redeem, and in this case having
actually redecmed.

But if the levy operated at all, it could only operate so as
to give plaintiff the right to redecm under the mortgage. Now
Seth Wood was the promisor on the note secured by the
mortgage to Pratt and Damon; and having actually paid the
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note, as he was bound to do, of course the mortgage could
not be made operative as against him. But he being in pos-
session of the premises, the law gives him the rights of an
assignee of the mortgage; his possession of the premises, so
far as this suit is concerned, is equivalent to an actual assign-
ment, and the plaintiff has no right to the possession, even,
until he redeems the mortgage. Kinnear v. Lowell, 34 Maine,
304; Barker v. Parker, 4 Pick. 505; Willard v. Hardy, 5 N.
H., 252.

TesneY, C. J.—The only title of the demandant to the
premises, is under a levy of an execution in favor of his gran-
tor against Phineas Pratt, made on October 12, 1851, issued
on a judgment rendered September 27T, 1851, an attachment
having been returned on the original writ, as made on August
30, 1849.

Pratt and Mason Damon held a mortgage of the premises
from the tenant, dated Oect. 7, 1847, to secure them against
liability as accommodation indorsers for him on a note of
$1500, held by Lucretia Jewett. This note was paid from
means provided by the mortgager, without any call upon the
mortgagees.

The right in equity of redeeming from the mortgage afore-
said was purchased at an officer’s sale thereof, upon execu-
tion against Wood, in favor of Scudder, Cordis & Co. by said
Pratt and Noah Woods, on Sept. 30, 1848, for the sum of
$800, which, with the interest thereon, was caused to be paid
by the debtor as early as November 28, 1848.

So long as the mortgage to Pratt and Damon was open, the
mortgagees had no attachable interest. Blanchard v. Col-
burn & ux., 16 Mass. 345; Smith v. People’s Bank, 24 Maine,
185; Eaton v. Whiting, 3 Pick. 484. At what time this
mortgage was extinguished by payment, does not appear, and
is immaterial, as Pratt never had any interest therein, which
was subject to attachment.

An undivided moiety of an equity of redemption in the
premises was acquired by Pratt at the time of the sale there-
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of; but for the space of one year from the time of his pur-
chase, the same reasons, on which the principle rests that the
right of the mortgagee cannot be taken on mesne process and
exccution, apply with cqual force to the right of redeeming
from a sale of the cquity of redemption, made by an officer,
upon execution.

‘When, therefore, the return of the attachment was made
upon the writ of the demandant’s grantor, against Pratt, the
latter had no interest, which could be attached. And, at
the time that the levy was made upon the execution obtained
in that suit, if the tenant had not redeemed from the sale, and
had not paid the mortgage, the legal estate was in Pratt and
Damon, and the equitable estate in Pratt and Woods, after
the expiration of one year from the time the latter became
the purchasers. But before the levy, on the execution against
Pratt, the tenant had paid the note, named in the condition
of his mortgage, and had paid the sum for which the equity
was purchased, and interest thereon, in season for redemption.
So that at the time of the extent upon the premises, Pratt
was completely divested of all title therein. Jewest v. Fellker,
2 Greenl. 339, The payment of the debt secured by a mort-
gage may be proved by parol; and the payment of the sum
to redeem an equity of redemption, sold on execution, may
be shown in the same manner. In this case such proof was
admitted without objection, or agreed to exist.

The claim of the demandant has no equitable or legal foun-
dation. Judgment for the tenant.

ArpreTON, RIcE, CuTTiNG and GoobDENOW, J. J., concurred.
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STATE 0F MAINE versus JosgPH HASTY.

A certificate, under the hand of the governor and the seal of State, attested by
the secretary, that a person had been appointed and qualified to solemnize
marriages, and that he continues to hold the office, is not legal evidence of
the person’s authority. .

O~ ExceprioNs from Nisi Prius, RicE, J., presiding.

IxpicrueNT, for adultery with one Phebe Ann Smith, tried
at the November term, 1854. Plea, not guilty.

To prove the marriage of defendant, the counsel for the
government introduced, subject to objection, an extract from
the records of the town of Waterville, made by the town
clerk, of such marriage, on July 11, 1850, as solemnized by
«Calvin Gardiner, pastor of the First Universalist Society,
Waterville;” also, subject to like objection, a paper, signed
by the governor, bearing the seal of the State, of the follow-
ing tenor:—

«State of Maine. Wriiniam G. Crosny, Governor of the
State of Maine. To all who shall see these presents,
Greeting.

[L. 8] “Know ye, That Rev. Calvin Gardiner of Water-
ville, in the county of Kennebec, was on the twenty-first day
of October, A. D. 1833, appointed and commissioned, and on
the twenty-fifth day of October, A. D. 1833, qualified to sol-
emnize marriages in each and every county through the State;
that he still continues to hold said office ; and that to his acts
and attestations, as such, full faith and credit are and ought
to be given in and out of Court.

«In testimony whereof, I have caused the seal of the State
to be hereunto affixed.

“Given under my hand, at Augusta, this nineteenth day of
September, in the year of our Lord one thousand eight hun-
dred and fifty-four, and in the seventy-ninth year of the inde-
pendence of the United States of America.

“By the Governor.

“Alden Jackson, Secretary of State.”

Upon this point, there was no additional evidence, except
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that defendant said to the officer when he was arrested, “that
he did not care so much on his own account as he did on ac-
count of his wife.”

Phebe Ann Smith testified to the effect, that the offence was
committed, and against her will.

The counsel for defendant requested the Court to instruct
the jury, that if the higher offence was committed, the verdict
on this indictment should be for defendant. He declined to
give the instruction, and the respondent was convicted. = The
jury also, in answer to.a written question, found that the
offence was committed against the will of the female.

Drummond and Morrill, for defendant, contended : —

1. The crime charged in the indictment, was merged in the
one proved, and cited several authorities.

2. There was no sufficient proof of the marriage. The ex.
tract from the town record, was not admissible, without proof
of identity. State v. Wedgwood, 8 Maine, 75; Ham's case,
2 Fairfield, 391; Com. v. Norcross, 9 Mass. 492.

3. The paper from the Secretary of State was not admis-
sible. It was not evidence by any statute provision, nor by
any known rule of law.

R. H. Vose, for the State.

By tHE CoURT.— The paper from the Secretary of State,
introduced as evidence, was not the commission giving author-
ity to the clergyman to solemnize marriages, nor was it the
copy of any record. It was not legal evidence.

Ezceptions sustained, verdict set aside,
and new trial granted.



SOMERSET, 1856. 289

Mercer v. Bingham.

COUNTY OF SOMERSET.

INHABITANTS OF MERCER wersus INHABITANTS or BINGHAM.

A. offered to be defaulted for a given sum, in the suit brought by B. against
him, which offer B. accepted at a subsequent term. A. claimed costs from
the date of the record of his offer upon the docket to the time of its ac-
ceptance. — Held, that A. was not entitled to costs, but that B. was entitled
to them up to the date of the default.

In order to give the defendant, who has filed his offer to be defaulted, a right
to costs under R. S. of 1841, c. 115, § 22, the plaintiff must, 1st, proceed to
an actual trial, and 2d, fail to recover a ¢greater sum for his debt or
damage’” than that for which defendant offered to be defaulted.

If there has been no trial in the suit, the defendant is neither entitled to costs
by reason of his offer, nor thereby relieved from paying costs to the plaintiff.

Exceprions from Nisz Prius, TExNEY, C. J., presiding.

This was an action of assumpsiT for the recovery of the
value of supplies furnished by the plaintiffs to certain poor
persons, alleged to have a settlement in the town of Bingham.
At an early day after the entry of the action, the defendants
filed an offer, in writing, to be defaulted for a certain sum,
which offer was entered upon the docket, and the offer, the
filing thereof, and the entry upon the docket, were such as the
statute requires in R. 8., c¢. 115, § 22. The action was con-
tinued, without the acceptance of the offer, from March term,
1855, to the September term, when the action was put upon
the trial docket; but, before it was called for trial, the offer of
the defendants was accepted, and they were defaulted there-
for. The defendants claimed costs from the time the offer
was filed and entry thereof made upon the docket, to the time
of the default, which the Court disallowed. The plaintiffs
moved for costs to the time of the default, which were allow-
ed by the Court. To these rulings the defendants excepted.

Hutchinson, for defendants.
J. 8. Abbott, for plaintiffs.
VoL. XLIL 37

,
L il



290 MIDDLE DISTRICT.

Mercer ». Bingham.

Hataaway, J.— The defendants were not entitled to costs,
and the plaintiffs must have their costs until the default was
entered in the action. See Pingree v. Snell, (page 53 of this
volume,) in which case the subject was fully considered.

Lzceptions overruled.

Texsey, C. J., and AppLETON, CUTTING and Davis, J. J,,

concurred.

Rice, May and Goopexow, J. J., dissented ; and Mr. Justice
May expressed the views of the dissentients in the following
opinion :—

The correctness of the ruling in this case, depends upon
the proper construction of the Revised Statutes, c. 115, § 22.
Until the statute of 1835, ¢. 165, § 6, the defendant in a suit,
“founded on contract, express or implied, bond, or other
specialty, or judgment of court,” in which more was claimed
than was actually due, had no mode, except by a tender, or
bringing money into court under the common rule, of per-
mitting the plaintiff to take judgment for the whole amount
to which he was justly entitled, and of avoiding the excess of
the plaintiff’s claim, without subjecting himself to all the costs
which might accrue in the avoidance of such excess. The
hardship of the rule, which subjected a party to the payment
of additional costs, when such party, being unable to pay his
debt before judgment, was in fact willing that judgment should
2o against him for the whole amount which the plaintiff was
entitled to recover, attracting the attention of the Legislature,
was undoubtedly the reason which induced the enactment of
the statute of 1835, The object of its provisions, therefore,
was to relieve an honest debtor from accumulating costs
occasioned solely by the unjust demands of his creditor.

That in the construction of statutes, it is proper to have
regard to all the statutes enacted in pari materia, cannot be
denied; and, often an existing statute will be much better
understood, by examining it, in the light of preceding statutes
upon the same subject, although they may have been repealed.
We should also keep in view the mischiefs which the statutes
were designed to prevent.
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The provisions of the statute to which we are now called
to give a construction, R. 8., c. 115, § 22, before cited, are
but a revision of the statute of 1835. The general purpose
of both statutes is the same; with slight variations in the
phraseology, the two statutes will be found to be substantially,
if not identically, alike in their meaning, except in the follow-
ing provisions of the statute of 1835: «“And if, after such
offer and consent,” referring to the offer to be defaunlted, pro-
vided for in what precedes, “the plaintiff shall neglect to
accept of judgment for the sum so offered for more than two
days, the defendant shall be entitled to recover costs afiecr-
wards, until the plaintiff shall accept such offer, or surcease his
suit, or shall recover a greater sum, and execution may issue
therefor accordingly, or such costs may be off-set, as herein
provided in case of trial and recovery of no greater sum than
the judgment tendered.” These provisions are entirely omit-
ted in the revision.

It is conceded, that “according to the clear and express
words” of both statutes, “the defendant is entitled to costs
only upon the happening of two events,—first, that after such
offer the plaintiff shall proceed to trial ;" and, secondly, “shall
recover no greater sum for his debt or damages up to the time
when the offer was made,” than the amount specified in the
offer. If the statute of 1835 had not contained the provis-
ions which are omitted in the revision, the general purpose of
the statute being kept in view, can there be any reasonable
doubt as to what was intended by either of the conditions
upon which the defendant was to recover his costs? Was not
the offer, provided for by the statute, intended to be substitut-
ed in some respects for a tender, and until modified in its ef-
fects by the statute of 1847, c. 31, § 2, have not this Court held
that such effects were similar to those resulting from a tender,
or from bringing money into court under the common rule?
Fogg v. Hill, 21 Maine, 529. Indeed, the statute itself speaks
of the “offer” and “judgment” thereon, being tendered.

By the statute of 1847, just cited, it seems to have been
the intention to deprive the offer of all its incidental effects
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upon the case, except upon the question of costs. Wentworth
v. Lord, 39 Maine, T1. Regarding the offer upon that ques-
tion only as in the naturc of a tender, what is meant by pro-
ceeding to trial after it is made? Does it mean an actual
trial, or an expected trial 7 Is not the plaintiff to be regarded
as proceeding to trial, when he declines for an unrcasonable
time to accept the offer, and holds himself out to the defend-
ant as insisting upon that part of his claim which the defendant
denies? Is that a reasonable construction of the words,
“proceed to trial,”” which will allow the plaintiff’ to progress
with his cause upon the trial docket, term after term, keeping
the defendant, who is willing that he shall have judgment for
all that is his due, in court, with his counsel and witnesses,
and perhaps at great expense, and then, when the cause is
reached, before an actual trial is had, to accept the offer, and
thereby not only to prevent the defendant from recovering
Lis subsequent costs, but actually entitling the plaintiff to re-
cover his own? Is such a construction in harmony with the
general purpose of the statute? One definition of the pre-
position ¢, as laid down by our best lexicographers, is,
“towards.” Using it in this sense, to proceed zo trial, simply
means proceeding towards a trial; that trial which the proceed-
ings apparently indicate, and which, from the position assumed
by the plaintiff, and held out to the defendant, is naturally to
be expected. It is not « trial, but a proceeding to trial, which
the statute has made a condition. 7o proceed to trial is, there-
fore, in our judgment, necessarily nothing more than going
forward with the cause after the offer, in such a manncr as to
indicate ostensibly that a trial is intended. Such a construc-
tion, will be found to be not only more consistent with the
general purpose of the statute, than that which requires an
actual trial, but more in harmony with the justice of the case,
and the analogies of the law in cases of tender or bringing
money into court. The first contingency, therefore, upon
which a defendant, under the statute, is entitled to his costs,
when considered independently of the provision which is
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omitted in its revision, does not necessarily imply an actual
trial, but may happen, and often does happen, without it.

In relation to the second contingency, the plaintiff may
properly be said to have recovered no more than the offer,
when the judgment, however made up, whether by a trial or
otherwise, shows that the amount recovered, up to the time
when the offer was made, is no more than the sum specified
in the offer. The word “recover,” does not, in itself, of
necessity include the idea of a trial. The rendition of a judg-
ment is all that is meant by a recovery under the statute.
If, however, the langnage of either of the statutes, in relation
to the contingencies upon which the defendant’s right to costs
depends, were susceptible of a different construction, in de-
termining which is to prevail, the court are bound, if the
language will fairly admit of it, to adopt that which will best
effectuate the general design of the statutes, and remedy the
mischiefs which they were intended to prevent. Such con-
struction must prevail, even if the strict letter of the statute
would lead to a different result. Acting upon this universally
admitted rule, we cannot doubt but that either of the two
statutes we have been considering, is, if we lay wholly out of
view the provisions in the statute of 1835, which were not
incorporated into the statute as revised, not only fairly capa-
ble of receiving, but actually requires the counstruction we
have adopted.

Before proceeding to consider the effect of the provisions
of the statute of 1835, which were not adopted in the revis-
ion of 1840, we will remark that the words ¢ time of #rial,”
as contained in that part of the revised statute which de-
clares that, upon the happening of the necessary contingencies,
“the defendant shall recover his costs of the plaintiff from
the time of such offer, up to the time of trial,” for the reasons
before stated, do not mean the time of an actual trial, but the
time when the action is disposed of, and the judgment which
is required by the second contingency is rendered; the word
trial being used to designate what is usually the effect of a
trial.
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If the foregoing views are sound, then it follows, that un-
less there be something in the omitted provision of the stat-
ute of 1835, before recited, or in the fact of its omission in
the statute as revised, which satisfactorily shows that the
Legislature intended a different construction from that which
we have given, the ruling of the Judge at Nist Prius, is erro-
neous, and the defendant’s exceptions must be sustained.
What, then, was the original purpose of this provision? Was
it intended to enlarge the rights of the defendant beyond
those conferred in the preceding part of the Act, or was ita
limitation upon those rights? The peculiar phraseology of
the statute evidently indicates that it was drawn by some per-
son unskilled in the drawing of statutes, and, perhaps, unac-
customed to legislation. If we are right in the construction
which is given to the first part of the statute, that part con-
fers upon the defendant all the rights which are contained in
the part now omitted, except those that relate to the issuing
of execution or the off-setting of his costs against whatever
the plaintiff may recover. Without the omitted provisions, no
time was fixed, except by implication, from which the defend-
ant should be permitted to tax his costs. The principal ob-
ject of these provisions was to make certain the time from
which costs might be taxed, by limiting that time to the ex-
piration of two days after the offer should be made. With-
out such limitation, costs must have been allowed from the
time of the offer. These provisions, therefore, instead of en-
larging, actually diminish the rights before conferred.

If this omitted part of the statute, as we have seen, is not
a grant but a limitation upon rights before granted, then its
omission in the statute, when revised, shows a legislative in-
tention to drop the limitation and thus to leave the previous
grant in full force. Ilence the statute, as revised, provides
for the taxation of the defendant’s costs from the time of the
offer. That part of the omitted clause which provides that
the defendant shall be entitled to recover costs, after the
offer, “until the plaintiff shall accept such offer, or surcease
his suit, or shall recover a greater sum,” seems to be but a re-
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capitulation of the contingencies which may happen by reason
of the plaintiff's proceeding to trial, all of which are includ-
ed, although not particularly specified in the preceding part
of the Act. The Legislature which revised the statutes, per-
ceiving that such specification was unnecessary, and that it
would be more reasonable to allow the defendant his costs
from the time of the offer than from the expiration of two
days after it, dropped the clause containing such specification
and limitation from the statute. This amendment, also, is
found to be in furtherance of the present tendency of the
public mind, in its legislative action, and in accordance with
the general object of these statutes, which was the protection
of honest debtors against the burden of such unnecessary
costs and expenses as might arise in defence of their rights,
whenever a creditor should attempt to enforce an unfounded
claim.

From the view which we have taken of the clause which
was omitted in the revision of the statute, it appears, that
there was nothing in its provisions, or in the fact of its omis-
sion, which calls for a construction of the revised statute dif-
fering from that which we have arrived at. Such construc-
tion can work no injury to the plaintiff, because he has full
opportunity, when it is offered, to take a judgment for what
is legally his due; and, if he thinks the offer does not em-
brace so much in amount as he is entitled to receive, he can
litigate the question with his debtor; but if he do so, by pro-
ceeding on with his cause apparently for trial, and it subse-
quently turns out that he was in error, he must be held sub-
ject to such costs as his election to proceed to trial, has, under
the provisions of the statute, imposed.

It will be seen, by referring to the more recent revision of
the statutes in 1857, c. 82, § 21, that such revision is in sub-
stantial conformity with the construction now given; and per-
haps it may not be too much to suppose, that the late Chief
Justice of this Court, to whose learning and industry the last
revision of the statutes was most judiciously confided, has
embodied in the new statute what he regarded as a correct
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judicial interpretation of the Revised Statutes of 1840, in view
of the preceding enactment which we have discussed. If so,
the opinion we have arrived at finds in his judgment strong
confirmation. It is also believed that the almost uniform
construction of the statute, at Nisi Prius, has been that which
we have adopted.

The conclusion to which we have come, is, that, under the
Revised Statutes of 1840, c. 115, § 22, if the defendant make
an offer in writing, to be defaulted, and the plaintiff neglects
to accept it, but proceeds with his action towards a trial, or
apparently for that purpose, the defendant will be entitled to
recover his costs after the offer, and- the plaintiff cannot re-
cover any costs accruing after it was made, notwithstanding
it may appear that no sctual trial was had; provided that it
also appear that a judgment was rendered in the suit, and the
amount recovered, up to the time of the offer, was no greater
than the sum specified therein. The exceptions should, there-
fore, be sustained.

Horace A. MAYHEW versus DANIEL PAINE, and Asa H. Han-
KERSON, Trustee.

The wife of A.tendered to B. a sum of money, to redeem real estate, which
the latter held by mortgage as security for certain notes given by A., the wife
claiming that the money was the fruits of her own earnings. The money
not having been taken, it was deposited by her in the hands of C., subject
to the order of the mortgagee, or her own order, in which condition it re-

mained at the time of the service on C. : — Ifeld, that C. could not be charged
as trustee of A.

Exceprions from Nisi Prius, TENNEY, C. J., presiding.

TrusTEE DIsCLOSURE.— The alleged trustee in this case
disclosed the following facts :—

“Prior to the service of the plaintiff’s trustee writ on me,
Mrs. Harriet Paine, of Jackson Plantation, wife of Daniel
Paine, of said Jackson I’lantation, tendered to Charles Pike
three hundred and twenty dollars in specie, and deposited the
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same in my hands, to pay certain notes given by said Daniel
Paine to said Pike, and to redeem certain land which was
mortgaged by said Paine to Pike for security. Said money
was in my hands at the time of the service of plaintiff’s
writ on me. She claimed right to redeem said land by virtue
of a quitclaim deed given by Elisha Pettingill to her, bear-
ing date July 9th, 1850, the description in which was as
follows, to wit: —«All the right, title and interest in and to
a certain lot of land situated in said Jackson Plantation, in
the county of Franklin, and is the same I bought at a
sheriff’s sale, sold on execution in favor of R. Hiscock, and
against Daniel Paine, as by sheriff’s deed dated July Tth,
1849, and recorded in the Franklin Registry, vol. 16, page
546, will fully appear, reference being had thereto.” She
said, at the time of making said tender and deposit, that the
money was her own earnings and resources; that she had
supported herself for the last four years, during which time
she had obtained said money as aforesaid. Said three hun-
dred and twenty dollars has remained in my hands ever since
said deposit was made, and is now in my hands, subject to
Pike’s order or to her order. At the time she made the
tender to Pike, she exhibited to him the deed aforesaid de-
seribed.”

The Court ordered the trustee to be discharged; to which
order the plaintiff excepted.

Webster and Marshall, for plaintiff.

- TexxEY, C. J.— The money in the hands of the party sum-
moned as trustee, was tendered by the wife of the principal
defendant, to Charles Pike, to pay certain notes, given by her
husband to Pike, and to redeem real estate, conveyed in
- mortgage for their security. It does not appear by the dis-
closure, whether the creditor positively refused to receive the
money or not, when it was offered, but it not being taken, it
was deposited in the hands of the supposed trustee, subject
to Pike’s order, or to her order.
The money so tendered and deposited, is claimed by the

Vor. xLIIL 38
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to the principal defendant, which can be reached by the pro-
cess of foreign attachment.

If the money had been rcceived by Pike, it would not
probably be contended that it would be subject to attachment
in his hands as trustee. It being due to him from the hus-
band, whose money it is claimed to have been, by the facts
disclosed, it would become his property. It was deposited
for him, in payment of her husband’s notes, and could be
taken at any time, it not having been withdrawn, at the time
of the service of the writ. The husband has not denied her
authority to make the payment, in discharge of his notes, and
it is not in the power of a stranger, to treat the tender and
deposit as a nullity, and thereby divert it from the designed
direction. '

The inducement under which the wife acted, to make her
interest in the land mortgaged, available to her, by the pay-
ment of her husband’s notes, cannot change the principle,
which is otherwisc applicable. Exceptions overruled.

RicE, J., concurred.

ApprETON, J., did not concur in the foregoing opinion, but
made the following memorandum: —

Till the tender is accepted, the money may be withdrawn
at any time. Whether withdrawn or not, the title to it re-
mains in the person tendering. If lost, it is his loss. It isin
no respect the property of the person to whom it is tendered
till acceptance.

The cvidence does not satisfactorily show that the money
tendered belonged to the defendant’s wife. If it belonged to
the defendant, when tendered, it still remains his.
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Certain articles, which are treated as property, while used for lawful purposes,
may be subjected to forfeiture and destruction, if their use be deemed per-
nicious to the best interests of the community. And when attempts are
made to use such articles for unlawful purposes, or in an unlawful manner,
and these attempts are so concealed, that ordinary diligence fails to make
such discovery as to enable the law to declare their forfeiture, statutes,
authorizing searches and seizures, have been held legitimate.

The exercise of this power must be properly guarded, that abuses may be pre-
vented, and that the citizen shall not be deprived of his property, without
having an accusation against him, sefting out the charge and the nature
thereof, and only by the judgment of his peers, or the law of the land.

The citizen is also by the constitution to be secure in his person, houses,
papers, and possessions, from unreasonable seizures and searches.

The statute of 18453, c. 48, for the suppression of drinking houses, &c., does
not violate any of these constitutional provisions.

There may be cases, in which one may be prosecuted and tried for acts which
henever committed, but which were done by another. And laws authorizing
proceedings in rem may be enforced against the property seized, when the
real owner may not in point of fact be informed thereof.

‘When a process is issued by a court or magistrate having jurisdiction, and
is right upon its face, it is a protection to the officer who executes. it.

Actions, indictments, and processes pending, at the time of the passage of the
Act of 1855, c. 166, are clearly saved from the operation of the repeal of
former acts therein specified.

An officer is not liable for his official acts under a sufficient warrant, because
the prosecution fails by reason of the repeal of the law by virtue of which
the warrant was issued.

What form of complaint is sufficient to authorize subsequent proceedings un-
der the statute of 1853, c. 48.

Where the parties agree that the case shall be decided upon the declaration
and the defendant’s pleadings, the Court must determine it upon those
pleadings as they appear in the case, though the plaintiff might, by a repli-
cation and re-assignment, have presented a different issue.

The appointment of the plaintiff, as agent of the town to sell liquors, gave
him no rights in the maintenance of his action against the defendant, so
long as he, being an officer, was bound to execute the warrant and was pro-
tected therein.

ON Facrs AGREED.

This was an action of TRESPASS to recover the value of cer-
tain liquors seized by virtue of a warrant which alleged them
to be in the possession of a person other than this plaintiff,
the owner, and intended for sale, in violation of law, by said

O
v

bes oy



300 MIDDLE DISTRICT.

Gray v. Kimball.

third person. The casc was submitted to the full Court upon
the pleadings in the case, in accordance with the following
agreement :—

“This case is to be decided upon the declaration and
defendant’s pleadings, which are to be copied and made a
part of the case. The plaintiff was, at the time of the taking,
a duly appointed agent of the town of Anson, for the sale of
liquor, under the statute of 1853. If the matters set forth
in the defendant’s special plea, are an answer to the action,
judgment is to be rendered for the defendant. If the mat-
ters therein alleged are not sufficient to bar the plaintiff’s ac-
tion, judgment is to be rendered for the plaintiff, upon the
general issue, reserving the right to the defendant to be heard
in damages.”

(Signed,) “P. M. Foster, Pl)fl’s Aut'y.
“Josiah II. Drummond, Def"ts Ate'y.”

The plaintiff’s declaration was: —

“In a plea of trespass, for that the said Kimball, on the
9th day of July, at Waterville aforesaid, with force and arms
took and carried away the goods and chattels, viz.:—five
barrels of New England rum, of the value of one hundred
dollars, and one barrel of Holland gin, of the value of sixty-
three dollars, all the property of the plaintiff, then and there
found and being, against the peace of the State and to the
damage of the plaintif, (as he says,) the sum of three hun-
dred dollars.”

To this the general issue was pleaded, with the following
special plea:—

« And for further plea in this behalf, by leave of Court first
had and obtained, the said defendant says, that as to all the
trespasses in the plaintiff’s declaration mentioned, except the
taking and carrying away of the five barrels of New England
rum and one barrel of Holland gin, he is not guilty thereof as
the plaintiff above against him complains, and of this he puts
himself on the country. :

“ By Josiah H. Drummond, his Attorney.

% And the plaintiff, likewise,—

“«By P. M. Foster, his Attorney.”
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As to the residue of the trespasses complained of, the de-
fendant pleaded specially, with the usual formalities, in justi-
fication and in bar of recovery by the plaintiff, that in taking
the liquors, and in all else done by him in the premises, he
acted as coroner which he was, under and by virtue of a
legal warrant issued by Joshua Nye, jr., a justice of the peace
for the county, upon complaint duly made before the said jus-
tice, and directed to the defendant,* (the office of sheriff of

* The following is a copy of the complaint and warrant in this case.

« STATE OF MAINE.

“To Josuvua N¥g, jr., a Justice of the Peace, in and for the County of Ken-
nebec.

«William Brown, Eugene H., Evans and Ephraim Maxham, all of Water-
ville, in said county, all competent to be witnesses in civil suits, and all resi-
dent in said county, on oath, complain and inform said justice, that they have
reason to believe, and do believe, that spirituous and intoxicating liquors are
kept and deposited in & certain building, a part of which is used as a store, and
a part for a dwellinghouse, situated in Belgrade, in said county, at South Bel-
grade, so called, occupied by Frederic Spencer, it being the building next north
of Solomon Leonard’s store, on the east side of the road leading from the
depot of the Androscoggin & Kennebec Railroad, in South Belgrade, to Bel-
grade Hill, so called ; and that said spirituous and intoxicating liquors are kept
and deposited as aforesaid, in said building as aforesaid, by Frederic Spencer
of said Belgrade; and that the said Frederic Spencer is not authorized to sell
gpirituous liquors in said Belgrade, by any statute of this State now in foree,
and is not the agent appointed by the selectmen of said Belgrade to sell spirit-
uous and intoxicating liguors in said Belgrade; and that said liquors are in-
tended for sale in this State, by said Frederic Spencer, in violation of law; all
which is against the peace and contrary to the form of the statute in such case
made and provided ; whereby said liguors have become forfeited to be destroyed,
and said Frederic Spencer to pay a fine of twenty dollars. They, therefore,
pray that a warrant may be issued to search the premises aforesaid, for such
liquors, and to seize any such liquors so found, and to hold the same until
finally disposed of according to law, and that said Frederic Spencer may be
apprehended, and held to this complaint, and farther dealt with according to
law. Dated at Waterville, this first day of July, A. D. 1853.”

(Signed.) *Wm. Brown,
¢ Eugene H. Evans,
« Eph. Maxham.”

« Kennebee, ss, — July 1, 1853. Then the above named William Brown, and
Eugene H. Evans, and Ephraim Maxham, severally made oath to the truth of
the foregoing complaint, by them severally subscribed. Before me,

«Josuua NYE, jr., Justice of the Peace.”
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Kennebee county being then vacant); and that all his acts
and doings complained of were done in obedience to the
commands of said precept, and were lawful. The plea con-
cluded with a verification and the usual prayer for judgment
and for his costs.

Foster, for plaintiff.

1. The allegations in the declaration are admitted. Do
the pleadings set forth any defence ? We say they do not.

2. Are the proceedings of the justice and the officer con-
clusive ?  We say they are not.

3. These were unknown to the plaintiff. The warrant was
issued and the seizure of his property made without the
slightest notice to him.

4. No presumption of law arises against the plaintiff.

5. The pleadings do not show that any complaint was made
before the justice, to authorize subsequent proceedings.

“STATE OF MAINE.

«Xennebec, s8. To any Coroner of said County of Kennebec, Greeting.

¢ [r.s.] Forasmuch as the foregoing complaint has been made this day
before me, one of the justices of the peace in and for said county of Kennebec,
you are hereby commanded, in the name of the State of Maine, with suitable
and proper assistants, to enter in the day time, the premises in said complaint
described, to wit:— A certain building, a part of which is used as a store, and
a part for a dwellinghouse, situated in Belgrade, in said county, at South Bel-
grade, so called, occupied by Frederic Spencer, it being the building next north
of Solomon Leonard’s store, on the east side of the road leading from the depot
of the Androscoggin & Kennebec Railroad, in said South Belgrade, to Bel-
grade Hill, so called, and search said premises for spirituous and intoxicating
liquors; and if any spirituous or intoxicating liquors are there found, to seize
the same, and the vessels in which they are contained, and to carry the same to
some proper place of security, to be there kept until final action on said com-
plaint. And if any such liquors are found on said premises, you are alike
commanded to apprehend the body of the said Frederic Spencer, and bring
him before me forthwith, to answer to said complaint, and show cause, (if any
he has,) why said liquors should not be forfeited, and he be examined concerning
the subject matter of said complaint, and further dealt with according to law.
And you are alike requested to summon the complainants, and also William
Brown and George C. Alden, to appear and give evidence relative fo the same,
when and where you have the said respondent. Given under my hand and
seal, at Waterville, this first day of July, A. D. 1853.

¢ Josaua N, jr., Justice of the Peace.”
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6. There is nothing in the pleadings, or officer’s return,
showing any judgment, or how the property was disposed of.

7. Section 33 of the law of 1855, does not contain any
distinet, unambiguous saving clause.

8. Plaintiff was duly licensed. Preston v. Drew, 33 Maine,
558; State v. Robinson, 33 Maine, 564.

Drummond, for defendant.

1. It is objected that a coroner has no right to serve the
process under which the defendant justifies, even when there
is no sheriff. R. 8., c. 104, § 61, settles this point. The
statute of 1853 contains nothing repugnant to this provision
of the Revised Statutes.

2. The pleas show a justification. They are in the usual
form. Story, 516. If the liquor law of 1853 is constitu-
tional, they are good in substance.

3. An officer is bound to execute a warrant, and he is not
bound to decide whether a statute is constitutional or not.
If bound to execute a warrant, he will be protected in so do-
ing. State v. McNally, 34 Maine, 210; Smyth v. Titcomb,
31 Maine, 272, 285.

4. But the Act additional to c. 170, of the R. 8., approved
March 16, 1855, expressly establishes this defence. '

5. It is said, that this law is unconstitutional and void.
As it affects only the remedy, it is not unconstitutional, though
it affects suits pending. This law merely changes or restricts
the remedy, and such laws have been decided to be constitu-
tional. Springfield v. Hamden, 6 Pick. 501; 19 Pick. 48;
22 Pick. 430 ; Thayer § al. v. Seavey, 11 Maine, 284 ; Oriental
Bank v. Freize, 18 Maine, 109; Read v. Frankfort Bank,
23 Maine, 318.

“ A remedy for a party may be changed or wholly taken
away by the Legislature, without contravening the constitution
of the United States.” The same principles are decided in
3 Pick. 508; 11 Pick. 28; 13 Mass. 1; 5 Mass. 409.

6. The Legislature may constitutionally enact laws to make
valid and legal the doings of public officers who have exceed-
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ed their authority, although by such laws individuals may be
deprived of rights previously vested. Walier v. Bacon, 8
Mass. 468, 4723 9 Masgs. 151, 153 ; 9 Mass. 360, 363. These
cases are cited and approved in Thayer v. Seavey, above
cited. The right does not vest until judgment ; the commence-
ment of an action does not affect the right either way. See
cases above cited.

TexneYy, C. J.— This action is trespass for the alleged
taking of five barrels of New England rum, and one barrel
of Holland gin, by the defendant. The defendant pleads
specially, that he took the articles named in the writ, by virtue
of a complaint and warrant, put into his hands as a coroner
of the county of Kennebec, he being duly appointed and quali-
fied, as such, to which officer the warrant was directed; that
the office of sheriff of that county, at the time the warrant
was issued, and the taking of the goods, was vacant; that he
made the search, as commanded in the warraant, and having
found them, seized the same, and carried them to a proper
place of sccurity, there to be kept till final action on the com-
plaint; that he afterwards apprehended Frederic Spencer,
and had him before a justice of the peace, according to the
command of the warrant, and made return of the same, with
his doings thereon. It is agreed, that at the time the property
was taken, the plaintiff was the agent of the town of Anson,
duly appointed for the sale of liquors under the statute of
1853 ; and it is also agreed, that the question, whether the de-
fendant is liable in this action, shall be determined by the
pleadings filed in the case.

The counsel for the plaintiff raises several objections to
the sufficiency of the matters set forth in the defendant’s
special plea. And the first is, that the proceedings were un-
known to the plaintiff.

The plaintiff was not made, or intended to be made, a
party to the proceedings. The warrant was against the
liquors, in the building described as that of Frederic Spencer;
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and it was liquors there deposited, and only such, that the
defendant was commanded to scarch for, and scize, if they
should be found; and against Spencer, as the keeper of those
liquors, for sale in violation of law. The proceedings were
in rem, as to the liquors, which were believed, by the com-
plainants, to be intended for unlawful sale in this State, by
Frederic Spencer, and were in conformity to the provisions of
the statute of 1853, c. 48, § 1.

2. Another answer to the defence is, that the pleadings do
not show, that any complaint was made before the justice, to
authorize subsequent proceedings. The complaint, fully set
out in the special plea, contains the following, to wit:-—¢ And
that said spirituous and intoxicating liquors are kept and de-
posited,” &c., “by Frederic Spencer,” &e. ; “and that the said
Frederic Spencer is not authorized to sell spirituous liquors,”
&e.; “and that said liquors are intended for sale in this State,
by said Frederic Spencer, in violation of law, all of which is
against the peace,” &c., “whereby said liquors have become
forfeited to be destroyed,” &c., “and the said Frederic Spen-
cer to pay a fine of twenty dollars.” Then follows the prayer
for the warrant, that search may be made, the liquors, if found,
to be seized, to be held, till finally disposed of according to
Jaw; and that the said Spencer may be apprehended, and held
to answer to this complaint, and further dealt with according
to law. The plaintiff’s counsel have pointed out no specific
defeet in the complaint, in reference to subsequent proceed-
ings; and it is not perceived to be wanting in substance or
form, so that the magistrate was not fully authorized to take
jurisdiction, and proceed to hear the evidence touching the
complaint, and to render such judgment, in rem, and against
the keeper, as the statute and the evidence would authorize.

3. It is further objected, that neither the pleadings, nor the
officer’s return, show any judgment, or the manner in which
the property was disposed of. This objection, from the terms
employed, seems to be predicated upon the ground, that the
trespass complained of in the writ, was for acts done to the
property, after the hearing before the justice upon the com-
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plaint, and after it was returned by the defendant. The
pleadings will not authorize this position of the plaintiff.
The special plea throughout, is clearly intended as a justifica-
tion for the acts, which are alleged to have been done by
authority of the warrant, issued upon the complaint of three
individuals, and not for the destruction of the property after
the hearing. This is manifest, from the statement in the plea
of the search made for the liquors, the seizure of the same,
the removal to a place of security, there to be kept until final
action on said complaint, mentioned in said warrant; the sub-
sequent apprehension of the keeper of the liquors, who was
brought before the magistrate, and the return of the warrant,
“which,” as it is alleged in the plea, “is the trespass com-
plained of in the plaintiff’s declaration as to the taking and
carrying away of the rum and the gin, whereof the said plain-
tiff complains against the said defendant,” &e. If the plain-
tiff commenced his suit for acts done by the defendant, to his
property, after the hearing before the justice, upon the return
of the warrant, and the apprehension of Spencer, and not
those done before, he could have presented this in his replica-
tion to the defendant’s special plea, and made a re-assignment.
Instead of this, he omits to make any replication, so far as
the case shows, but enters into the agreement, that the case
shall be decided, upon the declaration, and the defendant’s
pleadings.

4, Again, it is urged against the defence, that i’ there was
any sufficient complaint, it shows that the liquor was for-
feited, and Spencer fined, before the seizure of the property,
or the arrest of the keeper. If such was the complaint, upon
a fair construction, it was not only unauthorized, but absurd.
But the language of the complaint is otherwise; after alleging
the belief that the liquors were unlawfully kept by Spencer,
it proceeds, “whereby said liquors have become forfeited to
be destroyed, and said Spencer to pay a fine,” &e.

5. The proposition is made by the plaintiff’s counsel that
the proceedings were in violation of the constitution. But
he has omitted to specify the parts of the constitution which
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have been violated, or to point out wherein the proceedings
were obnoxious to this charge.

Certain articles, which are treated as property, while used
for lawful purposes, may be subjects of forfeiture and de-
struction, under proper statutory provisions, if their use is
deemed pernicious to the best interests of the community.
And when such articles are attempted to be used for unlawful
purposes, or in an unlawful manner, and the attempts are so
concealed, that ordinary diligence fails to make such discov-
ery as to enable the law to declare the forfeiture, statutes,
aunthorizing scarches and seizures, have been held legitimate.
The exercise of this power must be properly guarded, that
abuses may be prevented, and that a citizen shall not be de-
prived of his property, without having an accusation against
him, setting out the nature and charge thereof, and but by the
judgment of his peers, or the law of the land; and he shall
be secure in his person, houses, papers and possessions, from
unreasonable searches and seizures. It is not perceived, that
the statute, under which the suit in this case is attempted to
be defended, violates any of the provisions of the constitu-
tion, which have been adverted to; or that the proceedings
invoked have not been such as are authorized by the statute.

We are to take the declaration as true, in this case. But this
case does not differ from numerous others, in which one man
may be prosecuted and tried for the acts which he never com-
mitted, but which were done by another. And laws author-
izing proceedings in rem, may be enforced against the property
seized, when the real owner may not be informed thereof.
But where the process is issued by a court or magistrate, hav-
ing jurisdiction, and is right upon its face, it is a protection
to the officer who executes it. Butler v. Potter, 1T Johns.
145; Horton v. Auchmoody, T Wend. 200; Relgea v. Ramsay,
2 Wend. 604; Fisher v. McGirr § al., 1 Gray, 1. The ap-
pointment of the plaintiff, as the agent of the town of Anson,
to make sale of liquors for certain lawful purposes, gives him
no rights, in the maintenance of the present action, so long
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as the defendant was bound to cxecute the warrant, and was
protected thercin.

It is said, that the saving clause in the statutes of 1855, c.
166, § 33, is indistinet and ambiguous. We think that the
actions, indictments and processes pending, are clearly saved
from the operation of the repeal of former acts therein speci-
fied. But were it otherwise, there is nothing in the case as
presented, which would take away the defence set up, if the
repeal had no exceptions; and the prosecution against the
liquors, and the supposed keeper, had failed by the repeal, or
for any other causc.

Plaintiff nonsuit, judgment for defendant.

Ricg, J., concurred.

INHABITANTS OF RIPLEY wversus INHABITANTS OF LEVANT.

To set off a part of one town and annex it to another, has the same effect in
regard to the legal settlement of persons residing on the territory annexed,
as to incorporate a new town.

The incorporation of a new town from parts of other towns, ¢ with all the per-
sons having a legal scttlement therein,” includes all who had acquired their
settlements on the territory of which the new town is composed, although
removed therefrom at the time of incorporation.

By R. S. of 1841, c. 32, a manifest distinction exists between the division of
a town and the incorporation of a new town from parts of other towns,
in regard to the rights of settlement of the inhabitants, uncer certain eir-
cumstances. The divésion fixes the settlement of persons, absent at the time,
in that part in which was their last dwelling place. The éncorporation places
in the new town, the settlement of those who actually dwelt and had their
homes within its limits at the time of incorporation.

A, had his settlement in the town of B., and removed therefrom after having
resided for a few weeks in a portion of the town which was subsequently
annexed to other territory and incorporated into a new town:— Ifeld, that
A. baving acquired his settlement in that part which remained the town
of B., and having had no dwelling place and home within the bounds of the
new town when incorporated, his legal settlement was still in B.

AGREEMENT OF Facts from Nise Prius.
This was an action of AssuMPSIT, to recover for supplies
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furnished Thomas Raymond and family, as paupers. The
proper notice and reply, denying liability, were admitted, the
only question being one of settlement; the defendants con-
tending that the paupers’ settlement was in Kenduskeag and
not in defendant town.

The following facts were agreed:—The paupers’ settle-
ment, on and prior to April, 1837, was in Levant, they having
lived in that town, in various places, more than five years.
In the latter part of April, 1837, they removed from Levant
to Ripley, where they have since remained. Soon after they
fell into want, and were ever after supplied by the town of
Levant, in said town of Ripley, until July, 1854, when de-
fendants withdrew their support, and the town of Ripley then
commenced supporting them and furnished them the supplies
sued for.

On Feb. 20, 1852, the town of Kenduskeag was incorpor-
ated, composed of parts of the two towns of Levant and
Glenburn, about equal amounts of territory having been taken
from each of said towns.

Defendants allege that the last dwelling place of said pau-
pers in Levant, was in that part of the town which was in-
corporated into Kenduskeag; and the plaintiffs deny that
fact. It is agreed that either party may take such testimony
touching that question as they may see fit, in depositions,
which testimony shall constitute a part of this case, the same
to be submitted to the Court for their decision, with authori-
ty to draw such conclusions therefrom as a jury would be au-
thorized to do. It is admitted that, prior to Jan. 30, 1854,
gaid Raymond and his wife had given a mortgage of the land
on which they lived in Ripley, to secure certain notes given
by them; that, by consent of said Raymond and wife, and
at the  request of the overseers of the poor of Levant, who
claimed the right in behalf of the town of Levant to redeem
said mortgage, the mortgagee on that day assigned said mort-
gage and notes to the town of Levant, and the overseers paid
him the amount due on the same; that the amount due and
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paid was about $75, and the mortgaged property was worth
about $250.

The Court are to render such judgment on default or non-
suit as the law of the case may require. In case of default,
defendants are to be heard in damages.

In accordance with the above agreement, evidence was in-
troduced by both parties.

D. D. Stewart, for plaintiffs.

1. Raymond, while in transitu from Levant to Ripley,
passed through that part of the town since incorporated into
Kenduskeag, and remained there a short time; but his resi-
dence or stoppage there was merely transitory and temporary,
and therefore not such a residence as the statute contemplates,
upon which the defence is based. Twrner v. DBuckfield, 3
Greenl. 229; Hampden v. Fuairfield, 3 Greenl. 436 ; Smith-
field v. Belgrade, 19 Maine, 390.

2. The defendants claim that the incorporation of Kendus-
keag, out of parts of Levant and Glenburn, was a division of
Levant, within the meaning of the first clause of the fourth
mode of gaining a settlement. This proposition, the plain-
tiffs deny, and assert, upon their part, that the case falls
directly and unequivocally within the meaning of the second
clause of the fourth mode. R. S, ¢ 32,§ 1, mode 4. And
that, as the pauper was not living within the territory at the
time of the incorporation, and had not been for fifteen years,
he acquired no settlement in Kenduskeag, but retains his set-
tlement in Levant. Windham v. Portland, 4 Mass. 384.

‘What constitutes the division of a town, within the mean-
ing of the statute ?

The answer is given by Chief Justice MELLEN in these
words :—“Such a division of a town as shall produce two or
more towns, composed of the same territory which formed
the original town.” Hallowell v. Bowdoinham, 1 Greenl. 132.

The only qualification of this definition, is in Livermore v.
Phillips, 35 Maine, 184; but that case is sui generss, and has
no application to the question now under consideration. In
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the closing sentences of that opinion, SuerLry, C. J., recog-
nizes the difference between the division of a town and the
wncorporation of a new town.

Whether the annexation of territory to a town, is to be re-
garded as a division of the town from which it is taken, it is
unnecessary to consider. The current of authorities sustaing
the position that it is not a division within the meaning of the
statute. Groton v. Shirley, T Mass. 156 ; Fitchburg v. West-
minster, 1 Pick. 144; Hallowell v. Bowdoinham, 1 Greenl.
129 ; New Portland v. Rumford, 13 Maine, 299 ; New Portland
v. New Vineyard, 16 Maine, 69.

Whether the creation of a new town wholly out of the ter-
ritory of one old incorporated town, is a division of such old
town, within the meaning of the statute, may, and perhaps
must, depend upon the peculiar language of the Act creating
such new town. It may be a division within the first clause
of the fourth mode, or it may be an incorporation of a new
town within the meaning of the second clause of that mode.
If the Act itself professes to divide the old town, and to create
a new town out of the part set off, it would, perhaps, be con-
sidered as coming within the first clause. If it professed to
wcorporate @ new town, out of a part of the old one, it might,
and probable would, fall under the second clause. See laws
of 1842, « Aet to divide” Minot and incorporate Auburn; also
laws of 1845, « Act 1o divide” Anson and incorporate North
Anson; also laws of 1850, “Act to incorporate the town of
Kennebec.” - Winthrop v. Auburn, 31 Maine, 465.

The Act of February 20, 1852, incorporating the town of
Kenduskeag out of parts of Levant and Glenburn, does not
purport to be a diwision of eithier of those towns. It professes
simply to incorporate a new town out of parts of two old towns.
1t falls, therefore, directly and clearly within the second clause
of the fourth mode; and persons not living upon the territory
at the time of its incorporation, by the provisions of that
clause, have no settlement in the new town. Windham v.
Portland, 4 Mass. 384; Harvard v. Boxborough, 4 Met. 5T1.

Again. The language of the statute itself seems to be too
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clear to requirc any judicial construction as to its meaning.
It says:—“When any new town shall be incorporated, com-
posed of a part of one or more old incorporated towns, every
person legally scttled in any town of which such new town is
wholly or partly so composed, or who has begun to acquire
a scttlement therein, and who shall actually dwell and have his
home within the bounds of such new town at the time of its in-
corporation, shall have the same rights in such new town in
regard to scttlement, whether incipient or absolute, as he would
otherwise have had in the old town where he dwelt.” Now
the Act creating the town of Kenduskeag, purports, on its
face, to incorporate the new town out of parts of two old in-
corporated towns, thus falling precisely and literally within
the language of the statutc just cited.

3. The argument, thus far, has been based upon the general
pauper statutes, in order to meet the argument upon which
the defence is grounded. The reasoning is believed to be
strictly in accordance with the authorities; but it is supposed
to be wholly unnecessary here, for this case must turn upon
the language of the Act itself incorporating Kenduskeag.
Sec. 1 of that Act, Laws of 1852, ¢. 485, is in these words:
« All that part of Levant lying in the northeast part of said
town and bounded as follows, &c.; also, all that part of the
town of Glenburn included and lying in the following limits,
&c., together with all the persons having a legal settlement
therein, is hereby incorporated into a separate town by the
name of Kenduskeag.”

This Court have already given an exposition of the words
“legal settlement,” as used in this Act, and they hold the
words to mean all persons who have acquired their settlements
on the territory incorporated into the new town. DBelgrade
v. Dearborn, 21 Maine, 337. The same question is also de-
cided in Winthrop v. Auburn, 31 Maine, 465, 468.

A. W. Paine, for defendants, cited the following authori-
ties :— Hallowell v. Saco, 5 Greenl. 143; Wayne v. Greene,
21 Maine, 357; Lexington v. Burlington, 19 Pick, 426; Liv-
ermore v. Phillips, 35 Maine, 188; Windham v. Portland, 4
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Mass. 388, 389; Hallowell v. Bowdoinham, 1 Greenl. 132;
Holden v. Brewer, 38 Maine, 472,

Rowe, for plaintiffs, in reply.

TexygY, C. J.— This action is to recover for supplies, fur-
nished by the defendants, for the relief of Thomas Raymond
and his family, in the year 1854. The question of settlement
is the only one presented. The defendants deny the settlement
in the town of Levant; but insist, that under the facts agreed,
and the evidence in depositions submitted therewith, it is in
the town of Kenduskeag, which was incorporated on Febru-
ary 20, 1852, and composed of parts of Levant and Glenburn.
Special laws of 1852, ¢. 485,

It is admitted, that prior to April, 1837, the paupers had a
gettlement in the town of Levant, having lived in that town
in various places for more than five years. It is satisfactorily
shown by the evidence, that this residence was in that part of
the town which is now Levant. In the latter part of April,
they removed from Levant to Ripley, where they have ever
since remained. Soon after they went to Ripley, they fell
into want, and were supplicd by the town of Levant, in the
town of Ripley, until July, 1854, when the defendants with-
drew their support, and since that time supplies have been
furnished by the plaintiffs.

The place where the paupers last lived, for a few weeks
before their removal to the town of Ripley, in the beginning
of the year 1837, was in that part of the town of Levant
which was afterwards a part of the town of Kenduskeag.
Whether they lived there as a residence, and as a home, in
view of the statutes touching the settlement of paupers, was
a question to be determined by the Court, from the evidence
in the depositions submitted, in connection with the facts
agreed.

In the act incorporating the town of Kenduskeag, after the
boundaries mentioned therein, it is added, “with all the per-
sons, having a legal settlement therein, is hereby incorporated
into a separate town,” &c. This language is similar in its

Voir. xui. 40
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import, and very nearly identical in its terms, with that used
in the “Act to set off certain lands in Dearborn and annex
the same to Belgrade.” Special laws of 1839, c. 553, § 1.
And the setting off of a part of a town, and annexing the
same to another, has the same effect, as the incorporation of
a new town, so far as regards the legal settlement of the per-
sons resident on the territory thus annexed. Groton v. Shir-
ley, T Mass. 166 ; Hallowell v. Bowdoinkam, 1 Greenl. 129.

The language referred to, in the act setting off a part of
Dearborn and annexing it to Belgrade, has had a construction
in the case of Delgrade v. Dearborn, 21 Maine, 334. It was
held to include all who had acquired their settlements in ter-
ritory annexed to the other towns, although removed there-
from, at the time of the annexation. The same principle has
been applied in West Gardiner v. Farmingdale, 36 Maine,
252; and in Yarmouth v. North Yarmouth, 34 Maine, 411.

It becomes necesary, then, to determine in what town the
paupers in question had a settlement, upon the incorporation
of the town of Kenduskeag. Their settlement having been
in Levant, before Kenduskeag was incorporated, and it being
manifest that they had gained no other, excepting in Kendus-
keag, it must continue in Levant, unless by the operation of
the laws it was changed therefrom. If they had gone direct-
Iy to Ripley, from their last residence in that part of Levant
which now constitutes a part of that town, in 1837, their set-
tlement would now be in Levant.

If we assume, what is denied by the plaintiffs, that they
did reside, and have their home, in the portion of Levant
which was embraced within the limits of the new town, in
1837, did that residence and home fix their settlement there-
in, on its incorporation? If this question is to he answered
in the affirmative, it must be by virtue of the fourth mode of
acquiring a settlement, in sect. 1, of chap. 32, of Revised
Statutes of 1841, And herein a manifest distinction is made
between the division of a town, and the formation of a new
town, from two or more old incorporated towns. In the
former, those having a legal settlement, but absent at the
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time of the division, shall have their settlement in the part
wherein their last dwelling place shall happen to fall, at the
time of the division; in the latter, any person legally settled
in any town, of which the new town is wholly or partly so
composed, and shall actually dwell, and have his home, within
the bounds of such mew town, at the time of the incorporation,
shall have the same rights in such new town, in relation to
settlement, a8 he would otherwise have had in the old town
where he dwelt.

These modes of gaining a settlement, provided in the Re-
vised Statutes of 1841, are the re-enactment of those in the
statutes of 1821, chap. 122, sect. 2; and the latter are the
same as those found in the statutes of 1793, of Massachusetts,
chap. 34, sect. 2. These provisions have been considered by
the Court of Massachusetts, and by this Court, under all the
statutes, and the distinction is maintained and affirmed.
Groton v. Shirley, and Hallowell v. Bowdoinham, before cited ;
Starks v. New Sharon, 39 Maine, 368.

If the home of the paupers for a few weeks, in the early
part of the year 1837, was in the part of Levant now Ken-
duskeag, (their settlement being in Levant, before any part
was taken therefrom,) this fact was without effect upon their
settlement. In order that the same fact could have produced
any effect, fifteen years afterwards, upon their settlement,
some statute provision is required. No statute, or any con-
struction of a statute, has gone so far as to do this.

The paupers, in no view of the evidence, in relation to the
question, whether they resided and had their home in the
portion of Levant, now in the new town, in the winter and
spring of 1837, or not, can fall within the provision touching
the settlement of persons, in the latter part of the fourth
mode, in chap. 32, sect. 1, Revised Statutes. They acquired
their settlement in the whole town, by a residence of five
years in the part remaining Levant; and when the new town
was incorporated, they had not a dwelling place and home
within the bounds thereof. Their original settlement in Le-
vant has undergone no change. Defendants defaulted.

Haraaway, May and Goopexow, J. J., concurred.



316 MIDDLE DISTRICT.

© Ripley z. Levant.

AppLETON, J., dissentcd, and gave the following opinion :—

The town of Kenduskeag, composed of part of Levant and
part of Glenburn, was incorporated in 1852.

It is admitted, that Raymond, the pauper, had his legal set-
tlement in Levant, and that before its division he had removed
to Ripley, wherc he has ever since continued to reside.

It is first to be ascertained from the evidence, in what part
of Levant was his “last dwelling place.” As to this there is
much conflicting testimony. Raymond and his wife concur in
fixing it in that portion of the defendant town which now con-
stitutes part of Kenduskcag. In a question of this descrip-
tion, reliance may reasonably be placed on the accuracy of
their recollection. They would naturally recollect their out-
goings and incomings, for to them they were matters of
interest—to others of indifference. Their testimony reccives
corroboration from other witnesses. Upon a comparison of
all the evidence, I regard it as satisfactorily established, that
the “last dwelling place” of the pauper in Levant, was in
that part of the town which subsequently, by incorporation,
became a part of Kenduskeag.

The pauper having his “last dwelling place” in that part of
Kenduskecag, which was severed from Levant, and being
absent therefrom at the time of the incorporation of the new
town, and having acquired no legal settlement since, it re-
mains to ascertain whether such settlement was continued in
Levant, or by the incorporation of Kenduskeag became fixed
therein.

The settlement of the pauper depends upon the question,
whether or not a “division” of Levant took place, when a
part of its territory was, with a part of that of Glenburn, in-
corporated into the new town of Kenduskeag. That Levant
was thereby shorn of its population, wealth and territory, is
unquestioned. Was it thereby divided ? Was its unity sev-
ered into parts? If so, does not such scverance constitate
“division 77 If it does not, what does? And when i3z a
town divided ?

The rights of the parties depend upon the construction to
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be given to the fourth mode of gaining a settlement, under R.
8., ¢. 32, § 1, which is in these words:—“Upon the division
of any town, any person having a legal settlement therein,
but being absent at the time of such division, and not having
gained a settlement elsewhere, shall have his legal settlement
in that town wherein his last dwelling place shall happen to
fall, upon such division. When any new town shall be incor-
porated, composed of a part of one or more old incorporated
towns, every person legally settled in any town of which such
new town is wholly or partly so composed, or who has begun
to acquire a settlement therein, and who shall actually dwell
and have his home within the bounds of such mew town at the
time of its incorporation, shall have the same rights in such
new town in relation to settlement, whether incipient or abso-
lute, as he would otherwise have had in the old town where
he dwelt.”

It is as obvious as it can be made to appear by the force of
language, that “division” and “incorporation” are indissolubly
connected together as part of one and the same transaction.

Towns are not divided by one act, and the parts thus ob-
tained incorporated by another. Whenever a new town is
formed from a “part of one or more old incorporated towns,”
there must necessarily be a division as well as incorporation.
The severance by which the part or parts are obtained con-
stitutes a division. The incorporation of the new town from
the parts thus obtained, includes the idea of a division, with-
out which there would be no parts to be incorporated.

If, “upon the division of any town,” a new town “should
be incorporated composed of a part of one’ old incorporated
town, this would be regarded as a division. It would be a
division and incorporation together. If a new town should
be “incorporated composed of a part of one or more old in-
corporated towns,” it is difficult to perceive how the parts of
old incorporated towns, thus fused by a new incorporation,
can have been severed from the old towns, except by division.
The parts of old towns formed into a new one, are not an-
nexed, for there is no existent corporation to which they are
added by annexation.
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It was held in Barastead v. Alton, 32 N. H., 245, upon a
careful examination of all the authorities, that a town was
divided, whenever any portion of it was separated from the
rest, whether the severed portion was incorporated in a new
town or annexed to an old one.

The fourth mode in its very terms is but one mode. It
embraces those absent from the parts of the town divided
and those resident in the new town incorporated. It thus
makes provisions for all contingencies which may arise. It
imposes upon each part of the town the burthen of those,
who, having a settlement, may be absent at the division, as
well as those who may be residents at the incorporation.
The liabilities of the old and new town are to be determined
upon the same principles. The last dwelling place of the in-
dividual absent, and the actnal residence of the individual
dwelling and having his home, govern and control.

On any other construction, every town, a part of which
may have been incorporated with a part of some other into a
new town, will be compelled to bear the burthen of those,
who, having a settlement, may be absent from its remaining
territory as well as those absent from the part incorporated
in the new town. In other words, the town would lose its
territory and wealth, and retain all the paupers, who, being
absent, would have acquired a settlement upon its lost terri-
tory. This would be manifestly unjust.

It has been settled by a series of decisions that the annex-
ation of a part of one town to another, is not to be regarded
as a division of the former town, within the meaning of the
fourth mode of gaining a settlement, to which reference has
been had. To this extent the authorities go and no further.
Hullowell v. Bowdoinham, 1 Greenl. 129; New Poriland v.
Rumford, 13 Maine, 299 ; New Portland v. New Vineyard,
16 Maine, $5%. ¢¢

The incorporation of a new town from a “part of one or
more old incorporated towns,” is not a case of annexation,
nor is it to be regarded as such. When parts of two old in-
corporated towns are formed into a new corporation, the old
towns are divided within the meaning of the statute. Levant
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having been divided, the legal consequences of a division must
follow. Lexington v. Burlington, 19 Pick. 426.

The parts of Levant and Glenburn, « together with all the
persons having a legal settlement therein,” are incorporated
in the new town. In reference to similar language, WHITMAN,
C. J., in Belgrade v. Dearborn, 21 Maine, 337, uses the fol-
lowing language :—“ The meaning of the words might, per-
haps, be satisfied by restricting them to such persons as had
a legal settlement in Dearborn, and were, at the time of the
annexation, resident on the parts annexed. But it must be
regarded as more consonant to the intention of the Legisla-
ture, indicated by prior enactments, in pari materia, to sup-
pose they intended to include here, by the words used, all
who had acquired their settlement in the territory annexed to
the other towns, although removed therefrom at the time of
annexation. And moreover it is provided in the Act concern-
ing paupers, that upon the division of towns, those having a
legal settlement therein, and who were absent therefrom at
the time of such division, shall have their settlements in such
town as the part they dwelt upon shall have fallen into.” Ac-
cording to principles upon which the decision in Belgrade z.
Dearborn rests, the town of Levant cannot be held to sup-
port the pauper Raymond.

In Livermore v. Phillips, 35 Maine, 184, SmerrLey, C. J.,
says, “it i3 doubtful whether the definition of the phrase used
in the statute, ¢upon the division of any town, intimated in
the case of Hallowell ». Bowdoinham, will prove to be en-
tirely satisfactory.” In Hallowell v. Bowdoinbam, it was held
that a division must produce two or more towns composed of
the original territory. DBut the effect of an incorporation of
a new town “ composed of a part of one or more old incorpo-
rated towns,” was not before the Court in that, nor in the
other cases which determined the effect of annexation.

The construction here given must be regarded as the deter-
mination of a question now first argued and presented dis-
tinctly for consideration.

1t ig insisted, that the clause in the Act incorporating Ken-
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duskeag, Stat. 1852, ¢. 485, 8 5, which provides that it « shall
not be holden for any liabilities of said town of Levant,” ex-
empts the former from the suppert of the pauper and imposes
the burden upon the latter. Dut such is not its meaning.
The section in which these words are found, relates to the
funds and personal property of the towns, and to other debts
and liabilities. It contains no allusion to the subject of set-
tlement, or to the futurc support of paupers. Though Ray-
mond was then a pauper, he might not so continue. The
language refers equally to present debts and personal liabili-
ties; not to debts which at sowe future time might be contract-
ed, or to liabilities which might thereafter arise. It imposed
upon Levant its then existing debts and liabilities. The claim
sought to be recovered, was not a liability then existing, nor
one that it could be foreknown would ever exist. It was
neither within the letter nor the spirit of the Act.

The settlement of the pauper not being in Levant, the ac-
tion is not, in my opinion, maintainable.

May, J,, gave the following explanation of his views and
the reasons for his concurrence in the opinion of the Court:

The defendants having admitted that the settlement of the
paupers was once in their town, must show that it has been
changed ; the burden is on them.

If the language of the Act of incorporation, which declares
that certain described parts of the territory of Levant and
Glenburn, “together with all the persons having a legal settle-
ment, is hercby incorporated into a separate town by the
name of Kenduskeag,” overrides the provisions of the R. S,,
c. 32, § 1, in regard to the fourth mode of gaining settlements,
so as to fix upon the town of Kenduskeag the settlement of
such persons only as had actually gained their scttlements
upon the territory embraced in such town, whether they had
their homes upon the territory at the time of the passage of
such Act or not; then, as the facts contained in the report do
not show that these paupers gaised their settlement upon such
territory as was included in the new town, the defendants
have failed to make out a defence.



SOMERSET, 1856. 321

~ Ripley o Levant.

If similar langunage in the Act incorporating the town of
West Gardiner, was held to determine whose settlements
were transferred to the new town, and whose remained in the
city of Gardiner, no reason is perceived why it should not
have the same effect here.

Such langnage may properly be regarded as changing the pro-
vision of the Revised Statutes, so far as it is inconsistent with
the provisions thereof; and it would seem to be clearly incon-
sistent with that provision, which makes the settlement of the
pauper depend either upon an actual home, or absence of the
pauper, at the time of the passage of the Act; by substituting
instead of these provisions, a provision that all settlements
should be determined by the place where they were actually
gained, and fixing them in the territory where they had been
thus acquired.

If this is not so, then the question arises, where, upon the
facts in this case, was the settlement of these paupers? in Le-
vant or Kenduskeag ?

T think the testimony satisfactorily shows that their last
dwelling place was in that part now Kenduskcag. Their tes-
timony is direct, and somewhat corroborated. On the other
hand, there is testimony to impeach them, and some tending
to show that their residence in Kenduskeag was merely tem-
porary. But considering the character of the paupers, and
that it was not necessary that they should have a right to
occupy the house they were in, in ordér to have a domicil
there, and then that much of the testimony as to their inten-
tions is only of an impeaching character, and so is not affirm-
ative proof, I think the weight of evidence is in favor of
the position that their last dwelling place was in Kenduskeag.

If so, and the Act of incorporation is not to be regarded
as a division, then the settlement of the paupers would still
remain in Levant, they having removed before the passage of
the Act. I think this is not a case of division but of incor-
poration.

If T did not regard this question as settled by the authori-
ties —if it were a new question—I certainly should concur

VoL. XLII. 41
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with Judge ApprLETON in his construction of the statute; but
for the reasons given by SuepLEy, C. J.,in Starks v. New
Sharon, T think the Court are bound to regard stare decisis as
a sound masxim for their guidance in this case.

Esex. H. NEI, in Equity, versus Jonx S. TENNEY.

A. having become the assignee of a mortgage, and, by foreclosure thereof, the
sole owner of the premises therein described, agreed, by contract under seal,
to relinquish to B. all his title thereto, upon payment by B. of a certain sum.
No actual consideration was paid for the agreement, and it was afterwards
voluntarily surrendered to A. by B. for the reason that he was not able to
pay the amount required by the contract. — Held, that, being under seal, the
contract imported a sufficient consideration to uphold it.

Under this contract, the interest of B. was the same as if he had acquired a
right to the conveyance by any other mode. He had an attachable interest
in the premises, which might be seized and sold for the payment of his debts.

He might sell or assign his interest by virtue of the contract, before any at-
tachment or seizure of it.

The question, whether such sale or assignment be fraudulent as against credi-
tors, may, in certain cases, be tried and determined by a jury.

He might, also, make a gratuitous gift of his interest under the contract; but
it would be void as against creditors.

Such contract might also be rescinded or cancelled by the parties thereto, be-
fore the rights of third persons have intervened.

The voluntary surrender of this contract by B. to A. was void as against credi-
tors, B. being at the time insolvent; and C., by the seizure and sale of B.’s
interest in the premises after such surrender, acquired a right to the con-
veyance from A.

A right, acquired in any legal mode, to the conveyance of real estate, though
resting entirely in contract, is attachable property, and may be taken and
sold on execution,

BiLL v Equity.

This bill in equity is accompanied by an agreed statement
of facts, which are fully presented in the opinion of the Court.

Abbort, Coburn &‘ Wyman, for plaintiff,

May, J.—This case, which is a bill in equity, is submitted
to the Court upon an agreed statement of facts. From that
statement it appears, that one Thomas C. Jones, on May 2d,
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1840, by his deed of warranty, conveyed the farm in contro-
versy to one Alfred Stackpole, and at the same time took
back a mortgage of the same to secure certain promissory
notes amounting to $1250, which the said Stackpole then gave
in payment for said farm. The said Alfred Stackpole having
paid a part of said notes, on Sept. 2, 1844, by his deed of
warranty, conveyed one half of said farm to his father, James
Stackpole, in severalty, and subject to the mortgage of said
Jones. Subsequently, the condition of the mortgage having
been broken, the said Jones took the necessary steps by an
advertisement and record thereof, made in pursuance of the
statute, to foreclose the same; and afterwards, before said
foreclosure had become perfected, Alfred Stackpole, who had
been in possession of the premises, with his father, from the
date of Jones’ deed to him, left said farm, having abandoned
the intention of redeeming, and verbally, or otherwise, acquit-
ted or released to his father all his rights in said farm. It
further appears, that at some time the said James and Alfred
Stackpole gave an absolute deed of said premises to one
John W. Sawtelle, which the said Sawtelle took as security
for about $100, being a claim which he held against the said
James. This deed, whenever given, could have passed noth-
ing except the rights which the grantors then held, viz., the
same rights of redeeming the premises which the Stackpoles
then had.

On the first day of January, 1855, just before the fore-
closure became absolute, the defendant paid the said Jones
the amount then due upon said mortgage, being about 8850,
and the said Jones indorsed the notes secured thercby, and
then in existence, to him, without recourse, and at the same
time assigned the mortgage to the defendant, in whose hands
the same was afterwards foreclosed. Said assignment was
made at the suggestion of said James Stackpole, long before
expressed, but was without any consideration or agreement
between him and the defendant. By these proceedings the
defendant became the assignee of the mortgage and the sole
owner of the whole estate. All parties before interested in
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the right and equity of redemption, had negligently or in
tentionally suffered the said mortgage to become legally fore-
closed in the hands of the defendant, and thus had lost all
their equitable rights. In this condition of things the defend-
ant, by contract, under his hand and seal, dated Jan. 6, 1855,
agreed with said James Stackpole, upon the payment by him,
within one year from that date, of the sum of eight hundred
fifty-six dollars and ninety-cight cents, with interest thercon,
to relinquish, by a quitclaim deed, all his claim and title to
said farm. This contract was executed and delivered to said
James Stackpole, without any previous agreement, verbal or
written, and without any actnal consideration; and, it is
agreed by the parties, that this fact is not to takc away the
legal effect of the written contract, but the want of consider-
ation and the contract are both to be treated as the law re-
quires. .

On the 28th of Nov. 1855, and before any seizure and sale
of said Stackpole’s right under the contract, by which the
plaintiff claims title, and before any such attachment, the
said Stackpole, being then insolvent, voluntarily delivered to
the defendant the said contract, saying he should be unable to
pay the sum therein specitied; and he surrendered the paper,
which was received by the defendant, no agreement or under-
standing having taken place before, at that time, or after-
wards, touching said surrender.

That James Stackpole had no attachable interest in the
estate, after the foreclosure of the mortgage was complete,
and before the giving of said contract, we think is perfectly
clear; and that said contract, being under the hand and seal of
the defendant, imports a sufficient consideration to uphold it, is
equally so. The contract, by its terms, cntitled the said
Stackpole to a deed of the premises, upon performance of the
specified condition which it contained. The right to such a
conveyance, when legally acquired in any mode, though rest-
ing in contract, and relating to real estate, is made attacha-
ble property, and may be seized and sold in conformity to
law, for the payment of the debts of any person who is enti-
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tled to a conveyance of such estate by virtue of any bond or
contract. It may be attached on mesne process, R. 8., ¢. 114,
§ 73 ; and by the Act of amendment, ¢. 1, § 10, it is farther
provided, that «all the right and title to a conveyance of
real estate, by virtue of a bond or contract, which any debtor
may have, may be taken and sold on execution, in the manner
prescribed in the thirty-sixth and four following sections,” of
¢. 94, in the Revised Statutes.

The agreed statement of facts, further shows, that the right
of said James Stackpole, under said contract, for a deed of
conveyance of said farm, was duly seized aund sold on execu-
tions to the plaintiff, in conformity to law, on the 31st day of
December, 1855, for the sum of $273,40; and that the cred-
itors in said executions, were such, at the time of the afore-
said surrender of said contract, and had been for a long time
before. It becomes necessary, therefore, in order to decide
what are the plaintiff’s rights under said sale, to determine
whether it was competent, in equity, for said Stackpole to
surrender, without any consideration, the right which he had
acquired under the contract of January 6th, 1855, to the
prejudice of his existing creditors. That such surrender was
made voluntarily, and without any solicitation or desire on
the part of the defendant, and that the defendant accepted it,
without any knowledge of any design on the part of said
Stackpole to defraud his creditors, if any such design existed,
the case fully shows. The question then arises, whether said
surrender was effectual, so as to pass or extinguish the right
of said Stackpole to a conveyance, as against his then exist-
ing creditors. The bill alleges that the premises were at
that time of much greater value than the sum to be paid
therefor, as mentioned in the condition of the contract, upon
payment of which the conveyance was agreed to be made; and
the amount paid by the plaintiff at the officer’s sale, December
31, 1855, seems to indicate that there is truth in the allega-
tion. Does the fact, that the right or property in this con-
tract, was acquired by said Stackpole, without the payment of
any consideration to the defendant therefor, other than what
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such a contract, under seal, legally imports, put said Stackpole
in any different posture than he would be in, if he had acquir-
ed his right to such conveyance in any other mode? We .
think not.

No legal or equitable reason is perceived, why such pro-
perty, when once vested in the debtor, is not held, subject to
the same principles, so far as relates to the rights of creditors,
as any other property held by such debtor. Like one’s inter-
est in other contracts, it may be sold and assigned ; and when
such agsignment is before the attachment on mesne process,
the question, “whether such assignment be good and valid, or
fraudulent and void, on legal principles,” may, by the statute
of 1847, c. 21, § 3, in certain cases, be tried and determined
by a jury. Undonbtedly, such property may also be the sub-
ject of gift; but “gratuitous gifts,” says Chief Justice WaIT-
MAN, in the case of Emery v. Vinal, 26 Maine, 305, “in which
no benefit was expected to accrue, or intended thereafter to
be derived therefrom, by the grantor or donor, have, in num-
erous cases in the books, been adjudged void, when found to
be interfering with the rights of creditors.” Such contract,
for a conveyance of real estate, may also be rescinded or can-
celled by the parties thereto, b¢fore the rights of other persons
have in some way attached; but we know of no equitable or
Jjust principle, by which the mere surrender of the contract to
the obligor, after the debtor’s rights in it have become fully
vested, for the simple reason, that the holder regarded him-
self as unable to pay the sum therein specified, without any
agreement or understanding having taken place, before, at the
time, or afterwards, touching the surrender, can properly be
regarded as having the effect to deprive the then existing
creditors of such debtor of the right to attach such debtor’s
property therein, and to sell the same, if of value, in con-
formity to law, for the payment of their debts. Inasmuch,
therefore, as the facts agreed in this case, show no such assign-
ment, gift, or rescission of the contract, prior to the seizure
and sale of the right of James Stackpole to a deed of con-
veyance under the same, as to render such sale inoperative
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and void, we are brought to the conclusion, that such sale was
lawful and valid, and transferred to the plaintiff all the right
which passed to said Stackpole by virtue of said contract,
when the same was exccuted and delivered to him; and it
appearing that the plaintiff tendered to the defendant on Jan-
uary 15, 1856, $908,42, which is found to be sufficient in
amount, if the same had been tendered on the sixth day of
January preceding; and the defendant having, in writing,
agreed that said tender, though not made in season, should, in
the decision of this case, be regarded as made on said last
mentioned day, no reason is perceived why the plaintiff is not
entitled to a decree for a specific performance of said con-
tract with him, upon the payment of said sum of $908,42,
with interest thereon, as agreed, from the said sixth day of
January, until the payment thereof. This bill, having been
instituted in a friendly manner, to settle the rights of all par-
ties interested, such decree is to be entered by the agreement
of the parties, without costs.

Texyey, C. J., did not sit.
Rice, AppLETON and CurTing, J. J., concurred.

JoEN LANE versus Josian CROSBY.

A justice of the peace took a recognizance on appeal, in a suit pending before
him, the condition of which was that the ¢ appellant shall appear at the
Court aforesaid, and shall prosecute his said appeal with effect, and shall pay
all intervening damages and costs,” &ec. : — Held, that by R. 8. of 1841, c. 116,
§ 10, justices of the peace have no authority to require the personal appear-
ance of an appellant at the appellate Court, nor the payment of intervening
damages and costs.

There are no presumptions in favor of the jurisdiction of an inferior magis-
trate.

O~ Devurrer from Nise Prius.
This was an action of scire facias, against the surety in a
recognizance, on appeal from a justice of the peace. The de-
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fendant demurred to the declaration. The question in issue
is stated in the opinion of the Court.

McClellan & Hutchinson, for plaintiff.
Josiak Crosby, pro sc.

AppreroN, J.— This is an action of scire facias, on a recog-
nizance taken before a magistrate, in a suit pending before
him on appeal, the condition of which, as set forth in the
declaration, is, that the appellant “shall appear at the court
aforesaid, and shall prosecute his said appeal with effect, and
shall pay all wntervening damages and costs,” &c. To this
declaration, the defendant, who was a surety in the recogniz-
ance, has demurred, and the question presented is, whether
the contract, into which the defendant is alleged to have en-
tered, is obligatory upon him.

There are no presumptions in favor of the jurisdiction of
an inferior magistrate. The provision of R. 8., ¢. 116, § 10,
on this subject, is, that the appellant shall recognize, with
sufficient surety or suretics, to the adverse party, if required
by him, in a reasonable sum, with condition to prosecute his
appeal with cffect, and pay all costs arising after the appeal.
It has been settled, that a magistrate has no authority to re-
quire the personal appearance of the appellant, at the appcl-
late court, nor the payment of intervening damages and costs.
French v. Suell, 37 Maine, 100. The recognizance is not in
conformity with the requirements of the statutc. The de-
claration scts forth no sufficient cause of action, and must be
adjudged bad.

Declaration bad.—Judgment for defendant for costs.

TexNEY, C. J., and Ricg, Currivg and May, J. J., concurred.
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COUNTY OF SAGADAHOC.

CuarLEs CROOKER § als. versus HENRY TALLMAN.

Several persons paid for a mercantile adventure, by a draft on time, to which
draft all were parties. Subsequently, by written contract, each of the whole
number agreed to pay his proportion of the draft at maturity, in considera-
tion of being entitled to an equal share of the profits. The adventure was
not suceessful ; the draft was not paid at maturity, and suit was brought by
the indorsers, who had been obliged to take it up, against the acceptors.
Both plaintiffs and defendants were parties to the adventure: — Held, that
the contract was neither payment of the draft nor a discharge of the parties
to it, and that the action could be maintained; also, that an action could
be maintained upon the contract.

The contract is evidence of what each agreed to pay in the adventure, and may
be regarded as equivalent to a receipt from the plaintiffs for their proportion
of the draft, and reduces by so much the amount to be recovered by them
upon it.

O~ Report from Nisi Prius, APPLETON, J., presiding.

This was an action on a draft. The facts in the case are
stated in the opinion of the Court.

After the evidence was in, a defaunlt pro forma, by consent,
was entered.

If, upon the evidence, the action is maintainable, the default
iz to stand, and judgment is fo be rendered for such sum as
the plaintiffs may, upon legal principles, be entitled to recover.
If not maintainable, the default is to be taken off, and judg-
ment rendered for the defendant.

Gilbert, for plaintifls.
Randall § Tallman, for defendant.

AprrETON, J.—This suit is upon a draft dated March 28,
1848, drawn by B. F. Sawyer upon, and accepted by, the de-
fendant and James C. Tallman, since deceased, for the sum of
nine thousand five hundred and two dollars and forty-nine

Vor. XullL 42
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cents, on eight months, in favor of the plaintiffs, and by them
indorsed. The plaintifls having been compelled, as indorsers,
to pay the draft upon its dishonor, claim to recover the amount
thus paid of the defendant as acceptor.

In a few days after the date of the draft, the plaintiffs en-
tered into the following agreement : —

« Bath, April 5, 1848.

“Whereas B. F. Sawyer, Esq. on the 28th March, 1848,
drew a draft favoring Charles & W. D. Crooker and S. Swan-
ton, 2d, on James C. Tallman and Henry Tallman for the sum
of nine thousand five hundred and two dollars and forty-nine
cents, on eight months, which said draft is accepted by J. C.
and H. Tallman, for the purchase of two hundred and fifty
bales of sheeting; now the aforesaid parties agree to equally
divide the loss and gain on the said purchase, and cach of
them to pay one-sixth part of said draft at maturity; the said
Tallmans and B. F. Sawyer being responsible, jointly and
severally, for one-half part thereof.”

(Signed,) “ Charles & W. D, Crooker,
«Samuel Swanton, 2d.”

A similar contract was signed by James C. Tallman, Henry
Tallman and B. F. Sawyer, at the same time.

Had the parties to the contract of April 5th performed
their agreement, no question, such as is here presented, could
have arisen. The defendant neglected or refused to pay
what, by the contract, to which he had become a party, he had
agreed to pay. Tt is not questioned that an action might have
been maintained upon this contract. The inquiry here pre-
sented is whether it can likewise be maintained upon the
draft to which this contract relates.

The contract of April 5 is neither a payment nor a dis-
charge of the parties to the draft. It is a new and subse-
quent agreement between different parties as to the payment
of the draft. The parties to a draft arc the payee, the drawer
and acceptor. The contract, between the payee and the
drawer, and between the payce and the acceptor, are sev-
eral and distinct. The contract of April 5 is betwcen the
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payecs on the one and the drawer and acceptors on the other
side. Tt is, substantially, a joint and several promise on the
part of the payees to pay, at its maturity, one half of the draft,
in consideration of receiving one-half of the expected profits
of the sheeting venture. It is evidence which shows that the
plaintiffs have no claim upon the defendants for one-half of
the amount they have paid. It may be considered as a re-
ceipt of half of the funds to meet the draft. To avoid cir-
cuity of action, this amount is to be allowed in reduction of
the plaintiff’s claim, instead of compelling the defendant to re-
sort to a suit upon this contract to enforce from the plaintiffs
the payment of their half. Carr v. Stephens, 9 Barn. &
Oress. 491.

But the plaintiffs have received funds to a very consider-
able amount, which are first to be applied in reduction of the
amount due upon the draft. They received from the sales of
the sheetings, which came into their hands and were disposed
of by them, about one thousand dollars. There was likewise
received the further sum of four hundred dollars, or therea-
bouts, from the sale of the equity of the Malden farm. The
precise sums are not definitely stated, but, when ascertained,
they must be appropriated in discharge of the draft.

A portion of the sheetings, for which the draft was given,
was exchanged for a house on Cherry street, the title of
which was conveyed to the plaintiffs as security for their lia-
bility. The plaintiffs, however, subsequently wishing to raise
money on the house, re-conveyed the same to B. F. Sawyer
and J. C. Tallman, who gave their note for $2250, and mort-
gage to secure the same, to one Perkins, the agent of the
plaintiffs, by whom the same was negotiated. It seems prob-
able, that from this negotiation the plaintiffs derived no
benefit. But Perkins was their agent and not the agent of the
defendant, and they must therefore suffer for his negligence
or misconduct. The plaintiffs, from the evidence, seem fully
to have recognized the justice of this liability, and to have
promised to account for the same. This sum is to be allowed
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upon the draft. After these deductions are made, the plain-
tiffs are entitled to recover one-half of the balance remaining.
The equity of redemption of the Cherry street house is in
the plaintiffs, which they hold in trust. But they were under
no obligation to appropriate their own funds to its redemption,
without aid from their associates. There is no reason why they
should account for more than they have received, or might, in
the exercise of due diligence, have received from the property.
The defendant is to be defaulted and to be heard in dam-
ages. Defendant defaulied.

TrxNEY, C. J., concurred. —RICE, J., dissented.

Issac Coomss & wuz. wversus Fraxcis T. PURRINGTON.
The public, as foot passengers, have the right to use the carriage way as well
as the sidewalk,

Walking in the carriage way is not of itself prime fucie evidence of want of
ordinary care; nor from that fact alone will the law infer negligence.

‘When an injury is the result of negligence on both sides, no action can be
maintained.

Exceprions from Nisi Prius, APPLETON, J., presiding.

This was an action of trespass, for alleged negligence of
defendant’s minor son and servaut, in driving against the fe-
male plaintiff, in Main street, Topsham.

The testimony was to the effect, that the accident happencd
while the female plaintiff was walking along in the carriage
path, in the same direction in which the defendant’s horse and
sleigh, driven by his minor son, were moving. It further
appeared, that for some distance each side of the place where
the accident happened, there was a plank sidewalk on one
side of the street.

The evidence as to the precise manner in which the collision
occurred was conflicting.

The defendant’s counsel requested the Court to instruct
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the jury, that if they found thcre was a safe and convenient
sidewalk for foot passengers at the place where the accident
happened, and the female plaintiff chose to walk in the car-
riage path, not for the purpose of merely crossing the street,
but using the carriage path instead of the sidewalk, and the
accident occurred in consequence, there would be such a want
of carc as would preclude the plaintiff from recovering.

This instruction was refused, and the jury were instructed
that the plaintiff and defendant had an equal right to be in
the street, and that they would determine whether there was
a want of ordinary care on the part of the plaintiff; and if
there was, that she would not be entitled to recover.

He further instructed, that the burthen of proof was on the
plaintiffs to satisfy the jury that the accident happened by the
negligence of the driver, without any want of ordinary care
on the part of the plaintiff; that, if there was no negligence
on the part of either party, and it was a pure accident, the
plaintiffs were not entitled to recover; or, if both parties
were in fault, the plaintiffs were not entitled to recover.

The plaintiffs’ counsel requested the Court to instruct the
jury, that a person had a right to be in the street, whether
there is a sidewalk or not, and that such fact is not evidence
from which the jury can legally infer negligence; and the in-
struction was given.

To this instruction, and the refusal to give the instruction
requested by the defendant, the verdict being against him, the
defendant excepted.

W. G. Barrows, for defendant.

1. It is a want of ordinary care in a woman to use the
carriage path, instead of the sidewalk, in a populous place,
where carriages are frequently passing. Where suitable side-
walks are provided, indicating an appropriation by common
consent of the community, of that portion of the way for the
convenience of foot passengers, and fo ensure their safety, it
is their duty to yield the carriage-path to carriages, except
when necessarily in it, as for the purpose of crossing and the
like. They should present no unnecessary obstruction to the
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free and convenient passage of vehicles; and ordinary care
requires of them to avoid the danger of collision, by keeping
off the carriage track, and upon that portion of the way
especially assigned to them for their security when equally
convenient. The ruling requested by the defendant would
afford sufficient protection to all who were necessarily in the
carriage path.  Washburn v. Tracey, 2 Chip. 135 ; Starkie on
Ev. part 4, title trespass, page 1458; Palmer v. Barker, 11
Maine, 339 ; Hall v. Bramley, 43 E. C. L. R., 1037; Rathburn
v. Payne, 19 Wend. 399 ; Harifield v. Roper, 21 Wend. 615;
Cottrill v. Starkey, 34 E. C. L. R., 587; 55 C. & P. 379.

2. The instruction given, at the request of the plaintiffs’
counsel, withdrew from the consideration of the jury a cir-
cumstance which was properly in evidence before them, and
had a direct bearing upon the question, whether the female
plaintiff was in the exercise of ordinary care at the time the
accident occurred.

J. D. Simmons, for plaintiffs.

The plaintiffs contend that in this action the Court rightly
refused to instruct the jury as requested by defendant’s coun-
sel; for the law does not designate any particular portion
of the road where the people may pass on foot and where not.
Further, want of ordinary care is a question of fact for the
jury, under the particular circumstances of the case. Cramp-
ton § al. v. Inhabitants of Solon, 11 Maine, 335.

The jury were instructed to determine whether there was
want of ordinary care on the part of the plaintiffs, and if
there was, she could not recover. The jury found that she
was in the use of ordinary care. As to what constitutes
ordinary care, the law is silent; for no precise and distinct
rule could be laid down so as to be applicable to all cases.
Much must be left to the good sense, experience and discre-
tion of the jury. 6 Cush. 530; 8 C. & P., 691; 5 C. & P,,
407, 379.

ArpreroN, J.—The requested instructions amount to this;
that being in the streets where there is a sidewalk, ¢ would
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be such a want of care as would preclude the plaintiff from
recovering.” This request was properly refused. Wheth-
er there is negligence or not, must, in each case, be deter-
mined by the peculiar and attendant circumstances. Whether
there was any negligence on the part of the plaintiff, was a
fact for the consideration of the jury, and was submitted to the
jury under proper instructions. DBigelow v. Rutland, 4 Cush.
247; Garmon v. Bangor, 38 Maine, 443.

The Court further instructed the jury, “that a person had
a right to be in the street, whether there is a sidewalk or not,
and that such fact is not evidence from which the jury can
legally infer negligence.” This instruction was given at the
instance of the counsel for the plaintiff, and rests upon the
isolated fact, of being in the street where there is likewise a
sidewalk. But from that fact alone negligence could not be
legally inferred. If such were the legal inference, then
being in the streets must be regarded as a fact per se proving
negligence. Now the public street is a place in which all
have a right to be, for streets are for the purposes of pub-
lic travel. Tt was held in Boss v. Litton, 5 C. & P., 379,
that a foot passenger, though he may be infirm from disease,
has a right to walk in the carriage-way, and is entitled to
the exercise of reasonable care on the part of persons driving
carriages along it. “A man,” says Denxyan, C. J., “ia that
case, has a right to walk in the road, if he pleases. Dut he
had better not, especially at night, when carriages arc pass-
ing.” The general right of foot passengers, in reference to
carriages, to use the carriage-way, was fully recognized in
Raymond v. Lowell, 6 Cush. 530. It would be a novel doc-
trine to hold that foot passengers have no right to walk in the
street, or, that walking therein, was prima fucie evidence of
want of ordinary care, or that from that fact alone negligence
might be inferred.

The jury were instructed, “that the plaintiff and the de-
fendant had an equal right to be in the street, and they would
determine whether there was want of ordinary care on the
part of the plaintiff; and if there was, she would not be ¢n-
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titled to recover.” The question of ordinary care was thus
submitted to the jury, and it was for them to dctermine, from
all the circumstances in the case, whether or not the female
plaintiff was chargable with negligence in having left the
sidewalk as she did; if not so chargable, whether the injury
arose from the neglicence of the defendant. The verdict has
determined those facts, and they arc not examinable here.

Tt is well settled, that when the injury is in consequence of
negligence on both sides, that no action can be maintained.
Stmpson v. Hand, 6 Whar. 320 ; Williams v. Holland, 6 C. &
P., 23; Parker v. Adams, 12 Met. 415.

Ezceptions overruled.— Judgment on the verdict.

TexyEY, C. J,, and RicE and May, J. J., concurred.

Curring, J., dissented, and gave the following opinion : —

I cannot concur in the opinion, which sustains the doctrine
advanced at the trial; and overrules these exceptions. I am
fearful, that, by one of the rulings, injustice may have been
done by the verdict, which “s examinable here,” so far as the
genuineness of its legal elements are involved.

“The plaintiff’s counsel requested the Court to instruct the
jory, that a person had a right to be in the street, whether
there is a sidewalk or not, and that such fact is not evidence
from which the jury can legally infer negligence, and the in-
struction was given.”

Whether the female plaintiff had the right to be in the
strect, under the circumstances, was one of the principal ques-
tions of fact to be settled by the jury; but that fact was
wholly withdrawn from their consideration, and decided in
the affirmative by the Court; consequently, after this instruc-
tion, the plaintiff stood recta in curia, protected by the judicial
mantle from any imputation of not having been in the exer-
cisc of ordinary care.

The burden of proof was on the plaintiff, who requested
this instruction, to show, that she was in the exercise of ordi-
nary care. The evidence discloses, that she was walking
along in the carriage-path, in the same direction in which the
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defendant’s horse and sleigh were passing; and, in so walking,
was she exercising ordinary care ? The answer to this ques-
tion, would seem to depend upon the attendant circumstances
disclosed at the trial, which were a plank sidewalk, her walk-
ing along and not across the street, and the defendant’s horse
and sleigh approaching in the rear. Now, under’such circum-
stances, to stand still, and suffer one’s self to be run over,
without any attempt to avoid a collision, cannot be said to be
an exercise of ordinary care; yet, under such a state of facts,
from aught that appears, (for upon this point the case finds
the evidence to be conflicting,) the plaintiff invoked the ruling
which was given, to the effect, that from a certain fact simul-
taneous with other facts, the jury could not legally infer neg-
ligence.

The Judge in this particular having encroached upon the
province of the jury, the former instruction, that they must
find that the plaintiff was in the exercise of ordinary care,
was either overruled, contradicted, or wholly withdrawn from
the jury; whereas the requested instruction should have been
refused, and the jury permitted, under the former instruction,
to infer negligence, or otherwise, from all the facts disclosed,
bearing upon that point.

If it be contended, that the ruling embraced only the
abstract proposition, that « a person had a right to be in the
street whether there is a sidewalk or not,” my answer is, that
even an abstract proposition, if it be calculated to mislead the
jury, should never be enunciated by the presiding Judge.
Hopkins v. Fowler, 39 Maine, 568,

But, as an abstract proposition, the ruling was not correct,
for no “person’” has legal right to be in the street, regardless
of the laws of the road, as defined and regulated by statute;
whereas the instruction implies that he has such right, inde-
pendent of others’ rights, or the attendant circumstances.

It has been also contended, that a foot passenger has a
right to substitute the carriage path for the sidewalk, and
from that fact alome negligence cannot be inferred. Assum-
ing such a proposition to be correct, still it is not this case,
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for here that fact was not alone. But the question naturally
arises, what authority has a Judge to take one “isolated fact,”
by himself isolated and severed from all other facts in the
case, and to instruct the jury that from such fact alone no in-
ference can be drawn ? If such is to be the established rule
of law, then a party would have the right to have a separate
ruling upon every distinet fact disclosed by the evidence,
when neither, standing alone, might be the subject matter for
an inference, but, when taken and considered together, would
carry instant conviction. For instance, in the case at bar,
the fact that there was a sidewalk, and the plaintiff’s walk-
ing along the street, were circumstances, which, when consid-
ered and weighed with other facts, about which there was
conflicting testimony, might have authorized the jury to find
negligence, but this chain of facts and circumstances was
broken by the presiding Judge.

The cases cited from 6 Cush. 530, citing 5 Carr & Paine,
379, to my apprehension, have but little or no bearing upon
this question; if any, more in favor than against sustaining
these exceptions. 'The first authority merely settles that foot
passengers are not confined to particular crossings; and the
verdict was set aside for want of ordinary care on the part
of the plaintiff in crossing from the sidewalk into the street.

In the latter, the foot path had been shown to have been
“in a bad state;” and the defence set up was ruled to be in-
admissible under the defendant’s plea. But the dictum of the
Judge, was only to the effect, that the footman under the cir-
cumstances, having a right to walk in the carriage-way, “ was
entitled to the exercise of reasonable care on the part of per-
sons driving carriages along it.” And notwithstanding the
defendant was not permitted, under his plea, to show the plain-
tiff’s conduct, as a full defence, he was so permitted in mitiga-
tion of damages.
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WiLniam KENDALL versus GEORGE IRviNG § wz.

An officer made return of an attachment of real estate as follows:— ¢ By
virtue of this precept, I have attached all the right, title, interest, estate,
claim and demand of every name and nature that the within named defend-
ant hag to any and all real estate in the county of Lincoln ; and within five
days I put into the post-office at Bath, directed to the register of deeds, at
‘Wiscasset, an attested copy of so much of this return as relates to said at-
tachment, with the names of the parties in the writ, the sum sued for, the
date of the writ and the court to which the same is returnable,” &c. — Held,
that the return was in its form sufficient to answer the requirements of law.

It is not necessary for the officer personally to carry the copy of his return to
the register’s office ; but it must be  lodged” there, or the attachment is not
perfected and the lien created.

The certificate of the register of deeds, in these words, — ¢ Writ — Samuel
Kendall ». Richard Look, dated Nov. 21, 1850. Attachment dated Nov. 30th,
1850. Recorded Dec. 30th, 1850, —is not sufficient proof that the copy of
the return of an attachment of real estate was lodged in the register’s office.

Ox Exceprions from Nisi Prius, APPLETON, J., presiding.

This was a writ of entry. Plea, general issue.

The land in controversy was formerly, with lands adjoining,
the estate of Richard Look, who conveyed said estate to K.
J. Oliver by deed, March 12, 1850. It lies in Georgetown.
The plaintiff’s ancestor, Samuel Kendall, deceased, under
whom he claimed by inheritance, attempted to make an at-
tachment of the land Dec. 2d, 1850. The officer’s return set
forth that on that day he «“attached all the right, title, &ec.,
that the said Look had at that time to any and all real estate
in the county of Lincoln;” “and, within five days, I put into
the post-office at Bath, directed to the register of deeds at
Wiscasset, an attested copy of so much of this return as re-
lates to said attachment,” &c.; but the return does not show
that the copy was actually filed in the register’s office.

The plaintiff put into the case a copy of the register’s cer-
tificate in these words: —

“Writ.  Samuel Kendall v. Richard Look, dated Nov. 21st,
1850. Attachment dated Nov. 30th, 1850. Recorded Dec.
30th, 1850. “Asa F. Hall, Register.”

This was objected to and admitted. In the suit of Samuel
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Kendall v. Look, the plaintiff recovered judgment, and on the
6th of Feb., 1852, seasonably made his levy on the land de-
manded, it being all appraised and set off in one body.

It was contended on the part of the plaintiff, that E. J.
Oliver, after the conveyance to him by Look, had, before the
date of the attachment, conveyed to Look that part of the
land, as to which the jury found for the plaintiff ; and evidence
was introduced to show that such a conveyance -had been
made by a deed lost or destroyed, unregistered.

The respondents claimed to hold that part recovered by
the verdict, under a deed from Oliver to the defendant’s wife,
dated April 12th, 1852, Mrs, Irving also held a deed from
Look, dated Oct. 11th, 1851, conveying the same premises.
But neither of the defendants had any title to the residue of
the land embraced in the levy and named in the declaration.
Neither had Look any title to that remaining portion on the
day of the attachment, or at any time afterwards.

The presiding Judge ruled that the attachment was good,
and instructed the jury that they might consider that the levy
was good, and would take effect from the date of the attach-
ment; so that if they found that Oliver had conveyed a por-
tion of the land levied on by Samuel Kendall, before the
attachment was made, he would thus have a title to that por-
tion paramount fo the title of Mrs. Irving. The jury found
for demandant. To thesc rulings and instructions the respon-
dents excepted.

Tallman, for plaintiff.

W. Gilbert, for defendants.

Texyey, C. J.—It was a disputed question at the trial,
whether any lien upon the premises was created by an attach-
ment upon the original writ, in the action of Samuel Kendall,
the demandant’s ancestor, against Richard Look. That writ
was dated Nov. 21, 1850, and. the return of attachment of
all real estate in the county, is under date of Dec. 2, 1850.
If the affirmative of this question is established, the demand-
ant obtained a title, by the levy of the execution, issued upon
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the judgment in that action, and the death of his ancestor; if
otherwise, the title of the female tenant, under the deed from
Richard Look to her of Oct. 10, 1851, must prevail.

It is provided in R. 8., ¢. 114, § 32, that “no attachment of
real estate on mesne process, shall be deemed and considered,
as creating any lien on such estate, unless the officer making
such attachment, within five days thereafter, shall file in the
office of the register of deeds in the county or district in
which all or any part of said lands are situated, an attested
copy of so much of the return, made by him on the writ, as
relates to the attachment, together with the names of the
parties, the sums sued for, the date of the writ, and the court
to which it is returnable, except as mentioned in the 34th
section of this chapter.” Sect. 34, of ¢. 114, is as follows: —
“But if the attested copy of the return, on the writ made,
shall be lodged in the office of the register of deeds, as men-
tioned in the thirty-second section of this chapter, then the
attachment shall take effect from the time it was made ; other-
wise, it shall take effect from the time when such copy of the
return is so deposited in the registry of deeds, notwithstanding
it may be after the summons or copy was served on the de-
fendant.”

The copy of the return, which the officer certifies that he
put into the office at Bath, directed to the register of deeds
at Wiscasset, is, in its form, sufficient to answer the require-
ment of the law; but the return upon the writ fails to show,
what is equally essential to create a lien on the property, that
this wasg filed in the office of the register of deeds. Unless
it appears, that the attested copy of the return, referred to
by the officer, was seasonably lodged in the register’s office,
the attachment cannot be regarded as perfected, and the lien
created.

From the language of sect. 34, it is not made necessary that
the officer should personally carry the copy to the register’s
office ; but it must be lodged there, or the property, returned
upon the writ, if real estate, is not holden by the attachment.

The paper, purporting to be signed by Asa F. Hall as reg-
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ister, does not conclusively prove that the copy of the return,
as certified by the officer as having been put into the post-
office at Bath, was ever lodged in the register’s office at Wis-
casset; or that any such copy was lodged there. It does not
upon its face purport to be a copy of such a copy as that
described by the officer in his return; neither is it to be
treated as a certificate, that such copy had been lodged in his
office. It is not a statement, by the person who signed it,
that the copy so described, or any paper, was in the regis-
ter’s office. If the words, “attachment dated Nov. 30, 1850,”
were intended to refer to the copy of the return on the “writ,
Samuel Kendall v. Richard Look, dated Nov. 21, 1850, it is
contradictory to the certificate of the officer in his return,
which is dated Deec. 2, 1850.

The words appearing upon the paper, bearing the name of
the register, are not that clear and conclusive proof, that the
copy of the return required to be filed, lodged or deposited in
the register’s office, in order to perfect a lien on real estate,
which the Court can pronounce, as matter of law, sufficient to
render the attachment good.

If the copy, attested by the officer, reached the register’s
office, it is the evidence, with proof of the time when it was
lodged there, from which the Court is to judge whether a lien
upon the property returned as attached was created. And if
the copy, which the officer certifies that he put into the post-
office, was filed in the register's office, it is there at this time;
and if it is the one which the officer refers to and describes, it
is sufficient to create a lien upon the premises. But when this
question can be determined with absolute certainty, it is not
wise that the Court, which is to decide the matter as a ques-
tion of law, should settle the rights of the parties, by proof,
defective in itself, and which may lead to erroneous results.

Ezceptions sustained, verdict sct
aside, and new trial granted.

Rice, AppLETON, CUTTiNG and May, J. J., concurred.
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TuoyMAs WARREN versus JouN H. Davis § al.

The certificate of two justices of the peace, discharging a poor debtor from ar-
rest on execution, upon his disclosure, stated erroneously the date of the
judgment; but in every other particular conformed to the facts. — Held, that
the (record) evidence preponderated in favor of the identity of the judg-
ment, and that an action could not be maintained for the penalty in the
bond. — Held, also, that the debtor not having performed the condition of the
bond, the defendants were not entitled to costs as his sureties.

Case of Hathaway v. Stone, 33 Maine, 500, affirmed.

O~ Rerortr from Nis¢ Prius, GoopENow, J., presiding.

This was an action on a poor debtor’s bond, signed by Da-
vis as principal and the other defendants as sureties, dated
Teb. 20, 1855, and given in accordance with the provisions of
the Revised Statutes, to procure the release of Davis from ar-
rest on execution.

The plaintiff offered in evidence the bond and the execu-
tion, and claimed that damages should be awarded by the
Court, in accordance with the provisions of the Revised Stat-
utes, c¢. 148, § 39.

The defendants offered a certificate of two justices of the
peace and quorum, dated Aug. 15, 1855 ; and also offered to
prove that said Davis was then, and is now, entirely destitute
of means of payment; which evidence was objected to.

The defendants also offered to prove, by the justices, that
the bond taken on arrest on said execution named in the
bond, was the one that the defendant Davis did disclose on,
which was objected to by the plaintiff, as the record was the
only proper and legal testimony on this point. They also
offered to prove that said plaintiff never had any judgment
against the defendant, except the one referred to in the cer-
tificate.

The certificate described the judgment as having been ren-
dered in 1855, when in fact it was rendered in 1853.

J. H. Rogers, for the plaintiff.

1. The ecitation and certificate offered by defendants, do

not prove a compliance with the condition of the bond in suit.
Fales v. Dow, 24 Maine, 211; Slasson v. Brown, 20 Pick.
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431; Reid v. Cox, 5 Blackf, 312, (U. 8. Dig. Sup. Ev. 1657);
Hathaway v. Stone, 33 Maine, 500.

2. The record of the justices is the only legal evidence of
the papers and proceedings before them. 1 Greenl. Ev. §§ 82,
86, 538; DBoody v. York, 8 Grecnl. 27725 Tibbeits v. Merrill,
12 Maine, 122; Moody v. Moody, 11 Maine, 247; Ellis v.
Madison, 13 Maine, 312; Carcy v. Osgood, 18 Maine, 152;
Titcomb v. Keene, 20 Maine, 3813 Burnham v. Howe, 23
Maine, 489; DBlaisdell v. Briggs, 23 Maine, 123; Wing v.
Abbot, 28 Maine, 367; DBowker v. Porter, 39 Maine, 504;
Mordecai v. Beal, 8 Port. 529, (U. 8. Dig. Sup. Ev. xi. 869);
Milan v. Pemberton, 12 Mis. 598, (U. 8. Dig. 1851, Ev. 267.)

H. Tallman, for defendants,

The defendants contend that one of the conditions of the
bond has been performed, by the disclosure of Davis, in com-
pliance with law.

It appears in the case, that Davis, within the time limited
by said bond, submitted himself to examination before two
justices of the peace and quorum, who administered to him
the oath, and gave him the legal certificate thereof.

If this examination and discharge was on the bond in suit,
it of course discharges this action.

The certificate corresponds in every particular with the
bond in suit, except that it states the judgment to have been
recovered in 1855 instead of 1853. The amount, the term of
the court, &c., are the same. The date of the execution is
stated to be Jan. 3d, 1855, while the judgment is stated to
have been recovered the “third Tuesday of January, 1855,
simply an impossibility. It is a mistake made by writing
1855 instead of 1853. The case shows this, and the justices
will so testify.

The bond could not have becn a bond upon a judgment ob-
tained in the third Tuesday of January, 1855; because the
execution was issued before that time. We contend that the
record discloses a compliance with the conditions of the bond,
and that judgment must be rendered for the defendants in
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this case. Hathaway v. Stone § al., 33 Maine, 500; Mathews
v. Houghton, 11 Maine, 379 ; Rand v. Tobie, 32 Maine, 450.

If, however, the record does not show a compliance with
the statute, still the plaintiff cannot rccover, as there are no
damages sustained by him.

The case shows that the principal defendant was, at the
time of the disclosure, as well as at the commencement of
this suit, entirely destitute of property; in a moral point of
view, therefore, it would not only be inequitable, but abso-
lutely unjust to compel the other defendants to pay the debt
of the principal defendant.

The statute of 1848, ¢c. 85, § 2, provides that in all actions
upon such bonds, &e., “the amounts assessed shall be the real
and actual damage and no more.” No damages bave been
sustained in this case, and the action cannot be maintained.

Curring, J.-—The bond, execution, citation and certificate
referred to, and made a part of the case, have not been fur-
nished, and we can ascertain the facts intended to be submit-
ted only from what we can gather from admissions made in
the arguments of counsel; from which it would appear that
both the citation and certificate corresponded with all the
essential data in the bond, except that the judgment describ-
ed in the former was stated to have been rendered on the
third Tuesday of January, 1855, instead of 1853, as disclos-
ed in the latter, and which was the correct date.

The certificate of the justices, who administered the oath,
is not in accordance with the requirements of the R. 8., c. 148,
§ 31, which makes it necessary for them, among other things,
to certify «the date of the judgment.” But the certificate,
in every other particular, being in accordance with the facts,
“we think, that on the whole, the (record) evidence prepon-
derates in favor of the identity of the judgment,” as was de-
cided in Hathaway v. Stone, 33 Maine, 500, where a very sim-
ilar state of facts was disclosed, both as to the error in the
certificate and the poverty of the debtor. And, as the Court
remarked in that, so we decide in this case, ¢ for the forego-

Vor. XLII. 44
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ing reasons, the plaintiff is not entitled to recover, and the
debtor, not having performed the condition of the bond, can
have no judgment for costs.” R. 3. c. 85,§ 3; Cull v. Bar-
ker, 28 Maine, 317; Bard v. Wood, 80 Maine, 155.

Plaintiff nonsuit.—— No costs for defendants.

Tenney, C. J., and Ricg, ArpLETON, MAY and GO0ODENOW,
J. J., concurred.

~ S1LAS ANDERSON versus CITY OF BATH.

It is incumbent on the Judge presiding in a trial, to give to the jury, at the
request of a party, any instruction which is in accordance with law and is
based on evidence in the case tending to show the state of facts which it
supposes; but he is not bound to give it in the language of the request, nor
as a “requested” instruction.

When an injury is occasioned by a defect in the highway and some other
cause for which the town is not responsible, the town is not liable in damages
for the injury.

In order to render the town liable, the injury must be occasioned solely by its
neglect.

A defect in the highway cannot he held to have occasioned an injury when
some other cause combined to produce it.

If the jury find, in an action against a town for an injury alleged to have been
occasioned by a defect in the highway, that there was a defect in the plain-
tiff’s harness which did in fact contribute to produce the injury, he cannot
recover.

If such defect in the harness was unknown to the plaintiff, and the cxercise of
ordinary care and prudence would not have enabled him to discover it, the
result will still be the same; he cannot recover for the injury.

O~ ExceprioNs {rom Nisi Prius, May, J., presiding.

This was an action to rccover damages for an injury alleged
to have been received by the plaintiff, in consequence of an
obstruction in a public strect.

The points involved in the case are stated in the opinion
of the Court.

The verdict was for the plaintiff, and the defendants filed
exceptions to certain rulings of the presiding Judge.

They also moved that the verdict be set aside and a new
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trial granted for the reasons, (1,) that the verdict was against
law; (2,) against the evidence and the weight of the evidence;
and (3,) because the damages were excessive.

Gilbert and Bronson, for plaintiff.
Tallman and Paine, for defendants.

TENNEY, C. J.—The counsel for the defence requested the
presiding Judge, among other things, to instruct the jury,
“that if the injury was occasioned by inevitable accident aris-
ing from defect in the harness, as by which defect, contribut-
ing in combination with defects in the street or streets, the
plaintiff cannot recover; that this would be so, although the
plaintiff had no knowledge of such deficiency of harness, and
was in no fault for the want of such knowledge.”

If there was evidence, tending to show such a state of
facts, as the request supposes, and they would in law prevent
a recovery by the plaintiff, it was incumbent on the Judge to
have given the instruction in some form; but he was at liberty
to state it in different language, from that used in the request,
and was not bound to present it as a requested instruction.

John Weeks is reported in the case to have testified, that
after the plaintiff received the injury, for which he claimed
damages in the action, he told him, in reference to the acci-
dent, that “his rein gave way, before he upset, or he should
have done a little better than he did;” that he did not state
what started his horse; he said that, “when his rein broke,
something fell and started his horse, so that he sheered to
the south.”

Sewall B. Ham testified, that just before the injury was re-
ceived by the plaintiff, he saw him as he went down Broad
street ; that the oars, which were in his wagon, appeared to
make a noige, and the horse became restive; that the plaintiff
spoke to him, and checked him, so that he nearly stopped at
Jackson’s shop; and as he started again, he saw that one of
his reins had either parted or dropped down, and the horse
then started faster; witness was unable to say whether the
rein was broken; he had but one rein, and that was the right
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one, which he had in his right hand; he saw the end of the
rein hanging down; the near one was next to him.

By the general instructions given to the jury, they were to
inquire, whether the harness and the wagon were defective;
and whether such defect, if any, contributed to produce the
injury ; also, whether the defect was by reason of the want of
ordinary care in the plaintiff; or whether it was unknown to
him; and if so, whether he was in fault on account of a lack
of knowledge thercof. Upon such findings, the jury were
instructed as to the legal results which would follow, to all
which there can be no objection.

If the jury had found the fact that there was a defect in
the harness, and the existence of that defect was unknown to
the plaintiff, and the excrcise of common and ordinary care
and prudence would not cnable him to have discovered it, and
it did in fact contribute to produce the injury complained of,
the case would fall within the principle of Moore v. Abbott,
32 Maine, 46. This was the instruction which was substan-
tially requested by the counsel employed in the defence of
the action before us.

The instruction requested, not having been given in the
terms employed by counsel, and the doctrine maintained in
defence, embraced in the request, not being found in the gen-
eral instructions, on the authority of the case cited, the

Exceptions are sustained, verdict set
aside, and new trial granted.

Rice, AprLEToN, Curring and May, J. J., concurred.
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COUNTY OF LINCOLN.

LiMeE Rock BANK versus JoaN L. MALLETT.

A bank received interest in advance for a further period upon a note which it
had discounted, and which was about to mature, and caused the word ¢ re-
newed”’ to be written thereon:— Held, that the advance interest thus
received was a valuable consideration, and that the time of payment of the
note was enlarged.

The liability of a surety upon a note is terminated by a valid agreement to
enlarge the time of payment without his knowledge or consent.

A person whose name appears as maker upon a note, but who is in fact a
surety only, and is well known to be such to the payee, may, in a suit
upon the note, avail himself of the defence that the time of payment has
been enlarged without his knowledge or consent and his liability thereby
terminated.

Nor would it be otherwige, where the rule and usage of the bank, well known
to the surety, were to take no accommodation notes, so written, but that it
required all notes to be joint and several, and regarded all the promisors as
principals so far as the bank was concerned. He could still avail himself of
the enlargement of the time of payment without his knowledge or consent as
a valid defence.

The part payment of a note by the surety, after his liability has thus termin-
ated, with money belonging to his principal, will not revive his liability for
the balance, although at the time of such payment he gave no intimation
that the money was not his own.

At the trial he may show that the money thus used in part payment belonged
to the principal on the note.

Ox Exceprions from Nist Prius, TENNEY, J., presiding.
AssUMPSIT on a note of the following tenor:—
“EKast Thomaston, Jan. 28, 1845,
“Value received, we jointly and severally promise to pay the
president, directors and company of the Lime Rock Bank, or
order, one hundred and seventy-five dollars in sixty days.”
(Signed,) “ Henry Meclntosh,
“John L. Mallett,
“John Spofford.”

R T

Low
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On the back of the note were the following indorsements:
“May 28. Received. — Renewed.

“Sept. 28. « «
“Nov. 28. “ u
1846, «Jan. 28. u “
“Mar. 28. u u
«May 28. “ w
“July 28. 14 14

«1847. Sept.—Received $10,37, and interest till August
28th last, by J. L. Mallett.”

This suit was against Mallett only, and commenced April
14, 1849. The general issue was pleaded, and a brief state-
ment filed, alleging that defendant and Spofford were sureties
for Melntosh ; that the same was known to the bank when the
note was discounted ; and that the bank had extended to him
the times of payment indicated by the said amounts, without
the knowledge or consent of defendant, and against his will.

Evidence tending to show that he was surety, and that it
was known to the bank, was received, against plaintiffs’ ob-
jections.

It appeared that the money was first discounted in 1840;
and that in January, 1845, the directors instructed the cashier
to require new notes of all parties having overdue notes;
that he called on Mallett, and he wished the cashier not to
call on Spofford, and said he would get a new note with
the same signatures; and if the bank would discount such a
note, he would father the new note as his own, as between the
bank and himself, and provide for it and see that it was paid;
requesting his proposition to be communicated to the presi-
dent, and let him know the result. This was done, and the
cashier was authorized to take the new note, which was done.

There was evidence tending to show that the bank had,
before January, 1845, established a rule and corresponding
usage, or practice, to take no accommodation note, so written,
but to require all notes to be joint and several, and all the
promisors, so far as the bank was concerned, were dcalt with
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and treated as principals, and that defendant was a customer
at the bank and had notes there.

Evidence tending to show that McIntosh paid the interest
at the several times indicated by the indorsements, was given,
and some to the contrary.

It was in evidence, that the payment of September, 1847,
was made by defendant, and the indorsement made without
any intimation that the money was not his own, though proof
was given that it was in fact the money of McIntosh, paid by
him to be put on to the note.

The plaintiffs contended to the jury, that if they were satis-
fied of the existence of the rule and usage testified to, and
Mallett had knowledge of it when the note was made, and
that its discount was procured in conformity with said rule
and usage, then defendant, as between the bank and himself,
might well be regarded and held as a principal as to the bank,
and he would not now be at liberty to assume and claim an
exemption from liability as a surety.

And further, if, when this note was discounted, it was upon
defendant’s proposition; and that the terms of that proposi-
tion were, that if the bank would discount the note, defendant
would, as between himself and the bank, father the note as
his own;and that defendant and bank then so understood
that defendant was to be regarded and treated as a principal
between them, irrespective of the exemptions which a surety
might claim, then it would not be competent for defendant to
relieve himself now from liability on the ground that he was
merely a surety and the bank knew it.

The plaintiffs’ counsel further contended to the jury, that the
indorsements made on the back of the note, did not establish
a valid agreement on the part of the bank to extend time of
payment, or the fact, that it had extended the time of payment.

He also contended, that if the payment and indorsement
of September, 1847, made by Mallett, were made without any
disclosure that the money was not his own, and without com-
municating in any way that he was surety and not a principal
promisor, that would be sufficient evidence to authorize the
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jury to find that defendant knew of, assented to, and acquiesced
in the payments and cxtensions thercon indorsed; and that
such payment made and indorsement procured by defendant
on the note was in law a recognition of his indebtedness and
liabilities.

The jury were instructed, that if the defendant held the
relation of surety only upon the note in suit, and that fact
was known to the plaintiffs, and the time for its payment was
extended, for a good and valid consideration, beyond that stat-
ed in the note, without the knowledge and consent of the de-
fendant, the defendant would be discharged; that the usage
and practice of the bank to take notes signed by the prom-
isors, without any distinction thereon, who was principal and
who was surety, would not alone be sufficient to enable them
to hold a surety, known by the plaintiffs to be such, after they
had extended the time of payment beyond that specified in
the note, by an agreement with the principal, without the
knowledge and consent of the surety, even if the surcty had
knowledge of such usage and practice. DBut the jury were
further instructed, that if the defendant, though he was a sure-
ty on the note for which the one in suit was given, and known
by the plaintiffs to be so, yet, if by an arrangement with Me-
Intosh, the debt, as between the defendant and MelIntosh, be-
came that of defendant, the latter would not be discharged
by the extension procured by McIntosh, though without his
knowlege and cousent; that if the defendant was discharged
before the indorsement made Sept. 1847, he was not made
liable by that indorsemeunt, if the money then paid was the
money of Mclntosh; that the words on the back of the note,
“received, renewed,” with the date, imported an extension
for consideration.

The jury returned a verdict for defendant, and, in answer
to questions proposed by the Court in writing, found that de-
fendant procured none of the indorsements to be made save
that of Sept. 1847,

Lowell & Foster, in the opening argument for plaintiffs,
contended that the defendant was not a surety in relation to
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the bank, that they dealt with him as a principal, and the
contract was mutual in that character. Under the rule and
usage of the bank, this note was discounted, and the relation
of surety cannot exist without the consent of all the parties to
the contract. The evidence did not show that the plaintiffs
accepted defendant as a surety; nor did it tend to prove this;
it only proved the relations between the signers, in which
plaintiffs had no interest. The plaintiffs’ complaint was, not
that the presiding Judge permitted the defendant to show
what his real relation and liability to them were, but that he
permitted him to show what they were to McIntosh and Spof-
ford, in reference to a contract to which they were not par-
ties. This is where the instructions were erroneocus. The
evidence ouly showed a contract between defendant and
third parties. As to the plaintiffs, no such relation existed.
1 Pothier on Contracts, 176 ; Burge on Suretyship, p. 16, ¢. 2.

Gould, for defendant.

The testimony admitted as to the suretyship of defendant,
was strictly in accordance with the decision in this case in
34 Maine, and of Carpenter v. King, 9 Met. 511.

So also was it proper for defendant to show that the pay-
ment by him, made in September, 1847, was for Mclntosh, to
rchut any presumption which might otherwise arise, that he
thereby assented to the former extensions of the note.

As to several things contended for by plaintiffs’ counsel to
the jury, they are of no importance—they are no ground of
exceptions. No request of such kind was made of the Court,
to give instructions, and the correctness of the instructions
given is now the only question open.

In regard to the usage, the langnage of the Judge is defi-
nite, guarded and restricted. It docs not cover all the ground
contended for by plaintiffs’ counsel to the jury, nor all that
some of the testimony tended to exhibit. Nothing was said
about the effect of a custom or usage to treat and deal with
all the promisors as principals. If instructions upon this
point had been desired, they should have been asked for. There
can be no doubt of the accuracy of those given.

VoL. XLIIL 45
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But the custom or usage of the bank was conformed to by
defendant. The note corresponded to it. DBut nothing in
the rule authorized them to disregard the provisions of law
and still hold defendant. The bank engrafted a new provis-
ion upon the note, and then claim to hold him whom they
knew to be only a surety. There is nothing in the rule or
usage to authorize the bank to put additional burdens upon
defendant.

There is no proof of any usage to extend the time of pay-
ment on their notes, and it can have no effect on this case.
Upon the plaintiffs’ hypothesis, to make this usage of any
avail, it should have been proved that they extended the time
of payment to one of the promisors without notice to the
others. DBesides, no usage can be invoked to control a well
settled rule of law.

As to the effect of the partial payment by Mallett in Sep-
tember, 1847, of McIntosh’s money; would that revive his
liability ?

The debt was the debt of Mclntosh, the defendant had
been discharged of his conditional liability, and the statute of
frauds would seem to interpose a legal bar.

The act was one of neighborly kindness. Ulmer v. Reed,
11 Maine, 293.

Thacher, in reply. Although what the plaintiffs’ counsel
contended for hefore the jury is no ground of exception, yet
it will not be denied that instructions are to be given to the
jury in accordance with law, and corresponding with the facts
ariging in the case. That in relation to the usage we com-
plain of. It was not such as the nature of the case and the
rights of plaintifts demanded.

The usage was to treat all the promisors as principals; it
did not relate to the form of the notes merely, but extended
to all that related to them, after due, as well as before, and so
long as they remained unpaid. If they were to be so dealt
with, why not also as to a renewal, or an extension of the
time of payment? This custom being known to defendant,
was incorporated into the contract the defendant made, and
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became a part thereof, and the instruction should have been
in accordance with it.  Oxzford Bank v. Haynes, 8 Pick. 423,

The usage was one that should be upheld, for it was rea-
sonable, convenient, and adapted to the facilitics of business,
and to promote just dealings between the parties. May § al.
v. Wheeling Ins. Co., 9 Met. 354.

It may be true that evidence of an usage to set aside a
plain principle of law is not admissible ; but it was never sup-
posed that parties, therefore, could not legally agree, in
accordance with custom and usage, which had been adopted
by one of them, that their rights should be different from
what the law would make them, had there been no agreement
at all. The ground we take is supported by Strong v. Ellis,
6 Met. 396; Willioms v. Gilman, 3 Greenl. 276; Adams v.
Otterback, 16 How. 539; Bank of Columbia v. Magruder, 6
How. 180; Loring v. Gurney, 5 Pick. 15.

There was also the best of reasons, from the evidence, for
the bank to suppose that in fact the defendant was the prin-
cipal in this note.

As to the indorsement of September, 1847, it is contended,
that if defendant had been previously discharged, nothing but
an express promise could make him liable, and he relies on the
statute of frauds. Is this so? Might he not waive his privi-
lege, and become hound again, by paying a part? Having
made no explanation at the time he paid it, we contend the
instruction as to the ¢ffect of it was wrong. The mere fact
that it was Mclntosh’s money, without making it known,
should not shield him from the effect legally deducible from a
part payment. -

TeNNEY, C. J.—The decision of the questions presented to
the Court, when this case was before it upon exceptions, at a
previous time, is conclusive upon the point, that the time of
payment was enlarged by the receipt of the interest in ad-
vance, a8 a valuable consideration, and the word “renewed”
written upon the note. This was the construction put upon
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what appeared upon the note itself, and evidence is not ad-
missible to control or vary its legal import.

The defence on the last, as on the former trial, was, that
the defendant was surcty only upon the note, one McIntosh
being the principal, and that the same was well known to the
bank at the time the note was discounted; and that, by an
agrecment with Meclntosh, it extended the time of payment,
beyond that stipulated in the note, without the knowledge or
consent of the defendant.

The attempt to prove, that the defendant was surcty only
upon the note, was resisted by the plaintiffs, but was allowed.
This ruling was in conformity with what may now be regarded
as a settled principle, which is recognized in this case, re-
ported between these parties referred to.

The doctrine in law is too well established to require the
citation of authorities, that if the holder of a promissory note,
knowing that one of the makers is a surety for another on
the same note, enters into a valid contract with the principal,
without the knowledge of the surcty, to cnlarge the time of
payment, the surety’s liability to the holder is terminated.
This is affirmed in this case before cited. The reasons for
the doctrine, as given by Chancellor Kexrt, in King v. Bald-
win, 2 Johns, Ch. 560, arc cntirely satisfactory.

The jury found, under the instructions, the facts relied upon
to sustain the defence.

But the plaintiffs invoked a rule of the bank, and an usage
corresponding therewith, before the date of the note, “to take
no accommodation note so written; but fo require all notes to
be joint and several, and all the promisors, so far as the bank
was concerned, were dealt with and treated as principals;”
and they introduced evidence tending to prove such rule and
usage, and also that the defendant was a customer of the
bank, having notes there.

Upon this branch of the case, the jury were instructed, that
the usage and practice of the bank, to take notes, signed by
the promisors, without any distinction thereon indicating who
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was principal and who was surety, would not alone be suffi-
cient to enable it to hold the surety, known by it to be such,
after it had extended the time of payment beyond that speci-
fied in the note, by an agreement with the principal, without
the knowledge and consent of the surety, even if the surety
had knowledge of such usage and practice.

This instruction, as an abstract principle of law, is entire-
ly in accordance with well settled legal rules; for the relation
of surety in one maker to another, on the same note, which
is not necessary to appear upon the note, but as we have seen
may be proved aliunde, the instruction was a simple applica-
tion of the rule, that a surety will be discharged, by the en-
largement of the time of credit, as supposed in the instruction.

If the instructions were not sufficiently full and specifie, in
the opinion of the plaintiffs’ counsel, to meet the particular
aspects of their case, he could have requested such instrue-
tions as he thought appropriate. Not having done this, they
cannot be freated as aggrieved for want of further instruc-
tlons, unless, from the evidence of the case, those given,
it is apparent, must have been understood by the jury, as
having a meaning difftrent from that imparted, simply by
the terms used. And it is insisted, that the rule and usage
of the bank authorized the enlargement of the time of pay-
ment, under an agreement between the principal and holder,
the surety having no knowledge thereof, without impairing
the liability of the latter; and that the instruction was
regarded by the jury as a denial of this construction of the
rule. Upon the hypothesis, that the presiding Judge was
so understood by the jury, which is not admitted, we propose
to consider the rule and its meaning.

The rule is in one part a prohibition; and in another a re-
quirement. The former is, that no accommodation note, so
written, can be taken; the latter, that all notes shall be joint
and several. So far, it has reference to the form of the notes,
and the character of the contract made by those whose names
may be upon them. And where the whole is considered
together, it is manifest, that the design was, that the notes
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should be so made and executed, that one person taking a
liability thereon, should not be holden as a maker, and an-
other as indorser or guarantor, but all should be original prom-
isors. This mode would effectually relieve the bank from
the trouble and expense of the steps necessary to be taken to
fix the liability of indorsers, and prevent an exposure to loss
by the omission of any of those steps, or the want of proof
thereof, by making thosc who were signers on the notes abso-
lutely, instead of some of them being conditionally holden.
This was obviously one aesign at least of the rule. And, in
this respect, the note in question conformed thereto.

The rule does not forbid the designation of one as princi-
pal, and another as surety, on the notes, but provides, in the
notes to be taken, so far as the bank was to be concerned,
that all the promisors shall be dealt with and treated as prin-
cipals.

The general rule of law allows the holder of a promissory
note to treat the maker as principal, who signs it as surety,
and to deal with him as such. Ie is not required to give
him any notice of non-payment by the maker, who holds the
relation of principal to him, or to make demand of payment
of the former, to hold the latter. As long as the holder is
passive, all his remedies remain. English v. Darley, 2 B. &
P. 62. Under the contract in the note, his rights against the
surety are as ample against him as the principal. But as this
rule of law gives no power to the holder to alter the note, by
putting off the time of its maturity, thereby making it a new
and a different contract, the rule of the bank has precisely
the same meaning in this respect, and can confer no greater
power upon the bank. It is simply an affirmance of the com-
mon law principle as applicable to such notes as the bank,
under it, designed to discount.

The plaintiffs’ construction will make the words, “so far as
the bank is concerned,” purely redundant. This cannot be
admitted. This language implies a restriction, that so far as
others than the bank should be concerned, the rule should
not apply to the prejudice of the latter. The law regards it
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for the benefit of a surety, that he may pay the note at matu-
rity, and immediately look to his principal for reimbursement.
He consents, that he may be treated by the holder of a note
signed by him as surety, as a joint promisor, and a principal
in that contract; but he is concerned, that the contract shall
not be changed, so that he shall be precluded from this mode
of seeking indemnity, and the rule, by the terms themselves,
excludes the interpretation contended for. Allowing the
bank to deal with sureties on the note, as principals, and to
treat them accordingly, confers the power to do so in that con-
tract to the fullest extent; but gives no right to make them
parties to another contract, which increases their liability.
Such construction would admit the bank to hold sureties per-
petually liable, and at the same time deprive them of the
right to pay the debt, and resort to their principal.

Was the defendant’s liability revived by the indorsement
upon the note, “1847T, Sept. —Received $10,37, and interest
till August 28th last, by J. L. Mallett?” Under the instruc-
tion, that if the indorsement was for money furnished by Me.
Intosh, the defendant was not made liable by the payment
thereof, and the genetal verdict for the defendant, the jury
found that this money was furnished by the principal on the
note.

The bank was not injured by this payment through the
agency of the defendant, when no longer holden on the note.
The bank received this sum from its debtor, as a portion of
the amount due from him; it was beneficial to the creditors,
and effected no change in their rights to call for the balance.
If the defendant omitted to inform the officer of the bank,
at the time of its payment, that he acted therein as the
gervant of the principal, this could not operate to the preju-
dice of the plaintiffs so as to confer additional rights.

The evidence, that the indorsement made in September,
1847, was on account of a payment made by the principal,
was properly allowed, as tending to prevent the jury from in-
ferring that if the defendant paid his own money upon the
note upon which he was once holden, he admitted that the
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previous payments and renewals might have been made by
his consent. Lzceptions overruled.

Rick, ArprEToN and May, J. J., concurred.

Jory PmiLuirs versus Rurus RUSSELL.

By the first section of the U. S, Bankrupt Act of 1841, persons owing debts
not created in consequence of a defalcation as public officer, executor, admin-
istrator, guardian or trustee, or while acting in any other fiduciary capacity,
should, on complying with the requirements of the act, be entitled to a dis-
charge from them.

A. entrusted B. with his money to take to a distant place to pay the note of A.
which money B. appropriated to his own use. B. afterwards obtained his
discharge under the bankrupt Act: — Held, that B, did not act in the fiduciary
capacity contemplated by the law, but mercly as an express agent or other
bailee, and that his discharge was a bar to an action for the money.

Ox Report from Nisi Prius, Curring, J., presiding.

This was an action of DEBT on a judgment.

The defendant pleaded a discharge in bankruptcy and pro-
duced the evidence.

The plaintifl produced the original writ on which the judg-
ment was rendered, and a copy of the receipt of defendant,
ag follows :—

“$436.50. “Portland, Nov. 9, 1835.

“Received of Capt. John Phillips, four hundred and thirty-
six dollars and fifty cents, which I am to pay over to Simon
Oripps, and take up his note, and deliver the same to Samuel
Chase of Portland. “Robert Rassell.”

The plaintiff also introduced a deposition sctting forth the
arrangcment between plaintiff and defendant in regard to
this receipt, against the objections of defendant.

The case was submitted to the Court upon so much of the
evidence as was legally admissible.

Gould and Wills, for defendant.

Bullfinch, for plaintiff.
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ArpLETON, J.-— The defendant received a sum of money
from the plaintiff, to carry to New Brunswick, and there pay
upon 2 note due to one Simon Cripps. It does not appear that
he was to receive any compensation therefor, nor is it mate-
rial whether he was a gratuitous bailee of the plaintiff or not.
Upon this contract, a suit was brought, and judgment obtained
for the amount thus received. 'To the present action, which
is upon that judgment, the defendant interposes, by plea, his
discharge in bankruptey. The plaintiff, to avoid the effect of
this, insists that the indebtedness, upon which the judgment
was rendered, was fiduciary in its character, and that conse-
quently it is unaffected by the proceedings in bankruptey.

The first section of the bankrupt law provides, that «all
persons whatsoever, residing in any State, territory or dis.
trict of the United States, owing debts which shall not have
been created in consequence of a defalcation as a public offi-
cer, or as executor, administrator, guardian or trustee, or
while acting in any other fiduciary capacity,” shall, on a com-
pliance with the requisites of the bankrupt law, be entitled
to a discharge under it.

In Chapman v. Forsyth, 2 How. 202, Mr. Justice McLEAN
says:—“The cases enumerated, the defalcation of a public
officer, guardian or trustee, are not cases of implied but special
trusts; and the other fiduciary capacity mentioned, must mean
the same class of trusts. The Act speaks of technical trusts,
and not those which the law implies from the contract. A
factor is not, therefore, within the Act.” The same construc-
tion was given to this section in Hayman v. Pond, T Met. 328.

The defendant stands in the same position as an express
agent or common carrier, who, though entrusted to carry
property from place to place, is no more to be regarded as
acting in a “fiduciary capacity”” than a commission merchant,
or any other bailee of property for certain definite and speci-
fied purposes. It was held in Fowles v. Treadwell, 24 Maine,
371, that a receiptor of personal property, attached on mesne
process, might avail himself of his discharge in bankruptcy
as a bar to a suit upon his receipt. But the particular char-

VoL. XLIL 46
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acter or condition of the bailment cannot affect the rights of
the bailee to the full benefits of his discharge. Whether the
bailment was of moncy or of goods is immaterial. It is
equally unimportant whether the article bailed was to be car-
ried to some other place, or to be surrendered on demand at
the place of its bailment. The plea must be adjudged suffi-
cient. Judgment for defendant.
Tex~EeY, C. J., and RicE, J., concurred.

Javes H. BraL § al. versus THoMAS CUNNINGHAM.

A verdiet will not be set aside as being against evidence, unless the evidence
so strongly preponderates in favor of the party against whom the verdict
was rendered as to justify the conclusion that the jury were influenced by
improper considerations.

Nor will a verdict be set aside because the jury, having, by consent of parties,
sealed up their verdict and separated for the night, were allowed, after the
same was read by the clerk on the following morning, to amend it so as to
conform to the real finding; although, by so doing, the verdict became one
against instead of én favor of the plaintiff.

O~ Rerort from Nisi Prius.

This was an action of TrREsPass for taking what were al-
leged to be plaintiffs’ goods.

The defendant was sheriff, and justified under an attach-
ment against one Barker.

A verdict was returned for defendant, and the plaintiffs
moved to set the same aside, as being against the evidence in
the case, the weight of evidence, and the law. Another cause
assigned was, (and the facts were certified to be correct,) that
the said cause was committed to the jury, and that, by consent
of parties, they were informed that they might, when agreed,
seal up their verdict and separate and return it to Court the
next morning. They did separate, and the next morning, on
being called upon, a sealed verdict was handed by the foreman
to the clerk who read the same; it heing a verdict for the
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plaintiffs without any assessment of damages. On being in-
formed that their verdict was informal, they, by their foreman,
asked to retire, but were informed by the Court that it was
not authorized to allow them to consider the case over anew
after they had separated; that if the defect in the verdict was
matter of form only, it might be amended by the foreman
without leaving their seats. The foreman then stated that it
was matter of form only, and he, by leave of Court, inserted
the word “not” before the word “guilty,” when the verdiet,
thus amended, was read to the jury and affirmed.

Tallman, for plaintiffs.
Hubbard, for defendant.

RicE, J.—The plaintiffs are merchants doing business in
Boston. The goods in controversy had been delivered by
them to one Ezekiel W. Barker of Newcastle, and were taken
on an execution against said Barker, by a deputy of the de-
fendant, who was sheriff of the county of Lincoln. To prove
property in themselves, in the goods, the plaintiffs introduced
Henry C. Leach, one of their clerks, who testified, among
other things, that he was in the counting room, at the desk,
when the agreement was made for the goods sued for; thinks
in June, 1852, but not certain. Barker wanted the goods
gent. Plaintiffs told him they would send them to him, but
the goods should remain the plaintiffs’ property, as before
they were sent, until used or disposed of by him. Barker
said nothing—don't recollect as Barker said any thing. He
further testified that he did not pretend that he heard all the
conversation in the counting room, or recollect all that was
there said.

Plaintiffs also called Ezekiel W. Barker, who testified that
he had bills of the goods, but not at Court; that plaintiffs
always sent bills; he was to pay all debts, and was to pay
plaintiffs as fast as the goods were sold.

There was other testimony showing that Barker had, be-
fore these goods came into his hands, purchased other goods
of plaintiffs, and paid for them. There was also much testi-
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mony showing the manner in which Barker had treated the
goods after they came into his possession, and the declara-
tions he had made with reference to them, while in his pos-
session. These acts and declarations were inconsistent with
any admission, by Barker, of title in the plaintiffs. The
books of the plaintiffs were not introduced, nor were any
bills introduced showing how the goods were charged when
delivered to Barker. The dominion which Barker exercised
over the goods, as far as appeared from the evidence, while
they were in his possession, was absolute.

There was evidence on both sides; and we do not think
it so clearly and strongly preponderates in favor of the plain-
tiffs as to lead to the conclusion that the jury were influenced
by improper considerations, but on the contrary that their
verdict was authorized by legitimate inferences deduced from
the facts in the case. .

The jury returned a sealed verdict in the morning, having
retired to consider the case the evening previons. On sug-
gestion from the foreman, that there was an error in the ver-
dict, as read by the clerk, he was permitted by the Court to
amend the same, by inserting therein the word not before the
word guilty, after which amendment by the foreman, the ver-
dict was affirmed and recorded. The permission given to the
jury, thus to amend their verdict, is assigned as one of the
causes for setting aside the same, and granting a new trial.
There is no suggestion that the verdict, as amended, is not in
conformity with the finding of the jury, or that the amend-
ment was induced by any improper influence, or wrong prac-
tice from any source. It was, then, merely a correction of a
verbal error, thereby reducing the verdict to form, and mak-
ing it indicate truly the result to which the jury had, on delib-
eration, arrived. No impropriety in the course adopted is
perceived. Motion overruled, and judgment on the verdict.

TenyEY, C. J., and APPLETON, J., concurred.
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ABNER PLUMMER versus Oaxms Ruxprerr, and Ricmarp H.
TuckER, Trustee.

A., summoned as trustee of B., disclosed that he had, prior to the service on
him, sent B., (his son in law,) a check for five hundred dollars, and had after-
wards taken a note therefor; but that he intended it as a gift to his daugh-
ter, and had never designed to call for the payment of the note:— Held,
that being intended as a gift, and being so regarded by the parties at the
time, they could not afterwards change the nature of the transaction so as to
affect the rights of third parties.

A supposed trustee is not chargable for real estate in his possession, the proper-
ty of the principal debtor.

The disclosure of a trustee is to be taken as true by the Court; and the affirm-
ative statements therein contained are to receive full credit, unless other
facts or circumstances disclosed, are inconsistent therewith.

Ox Exceprions from Nisi Prius, Texney, C. J., presiding.

TrUSTEE'S D1SCLOSURE.— Richard H. Tucker having been
summoned as trustee of Oakes Rundlett, who married the
daughter of Mr. Tucker, made a full disclosure, and annexed
a statement of the accounts between himself and the principal
defendant. By this disclosure, the trustee claimed that a
balance of $2758,71 was due him from Rundlett at the date
of the service. Ile stated, among other things in his dis-
closure, that he received from Rundlett on the 5th of January,
1848, a bill of sale of articles of furniture valued at $805.
The trustee did not charge himself for this furniture in the
account stated. In the same bill of sale was also included
certain horses, carriages, harnesses, &c., valued at $380, which
Rundlett retained possession of, and afterwards disposed of
with the consent of Tucker, and applied the proceeds to his
own use. This item the trustec did not charge himself with
in the account. Another matter of dispute in the case, arose
in reference to a check for $500, which it appeared he sent to
Rundlett on the first anniversary of the marriage of his daugh-
ter with Rundlett, which he intended at the time as a gift to
his daughter. He, however, requested Rundlett to give him
his note for the amount, and at a subsequent period the note
was given. This $500 the trustee charged to Rundlett in his
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account. He also disclosed, that Rundlett had conveyed to
him certain real estate, consisting of a store and some Jots of
lJand, which was in the possession of the trustce at the date
of the service on him in this action. Ile charged Rundlett
with the amount of certain notes of Rundlett which he had
purchased in Boston, after Rundlett had failed, but which he
stated in his disclosurc he did not purchase at the suggestion
of Rundlett but on his own account. The presiding Judge
ruled that the trustee was not chargable on his disclosure,
and the plaintiff excepted.

W. Hubbard, for plaintiff.
H. Ingalls, for trustee.

RicE, J.——There are errors in the account as rendered by
the trustee, and referred to as a part of his disclosure. He
should charge himself with the bill of furniture amounting to
$805. He is not entitled to credit for the $500 check of June
20, 1844. From all the statements in the disclosure, we
think it appears, that at the time the check was forwarded to
the principal defendant, it was intended as a gift by the trus-
tee to his daughter and son-in-law, and was so understood by
the parties. It was not competent for the parties afterwards
to change the nature of the transaction so as to affect the
rights of third parties. The trustee is not chargable, as con-
tended by plaintiff’s counsel, with the supposed value of the
store and lots of land conveyed therewith. They are real
estate, and not “goods, effects or credits,” in the hands of the
trustee. If he holds them by a conveyance which is fraudu-
lent, the property may be reached in another manner and by
a different process; nor is he chargable with the value of the
horses, carriages, harnesses, &c., amounting to $380. The
disclosure shows that neither these articles, nor the value
thereof, were in his hands at the date of the service of the
writ upon him. The disclosure is to be deemed to be true by
the Court; and the affirmative statements therein are to re-
ceive full credit, unless there are other facts or circumstances
disclosed, inconsistent therewith, to overcome such direct and
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affirmative statements. The trustee distinetly affirms that the
notes purchased by him in Boston against the principal de-
fendant, were purchased on his own account, and not at the
suggestion of the defendant or his attorney, and that he still
holds the same. There is nothing in this disclosure which
contradicts this statement. Under § 70, of ¢. 119, R. S, he
is entitled to charge those notes in his account. Making the
above corrections, there is still a large balance in favor of the
trustee, and he must be discharged.  Ezceptions overruled.

TexngY, C. J., and AppLETON, MY and Curring, J. J., con-
curred.

JosaUA PATTERSON versus Davip CreiGHTON & al.

An oath, taken by assessors, that they will ¢ faithfully and impartially perform
the duties assigned them,” answers the requirement of statute, directing them
to be ¢ duly sworn.”

The highway tax must be deemed to be assessed by the assessors of the then
current year.

The assessors are required by statute to ascertain from the lists of the highway
surveyors of the preceding year, who had not discharged their highway taxes
for that year, and to place the amounts found due from such persons in a
separate column of the money tax assessed by themselves.

All warrants issued by the proper authorities, are, at common law, to be exe-
cuted and returned by the officer to whom they are directed, with his doings
thereon; and his return, as to other parties, is conclusive.

« A list of the persons, and the sums” required by statute to be delivered by
assessors to highway surveyors, may not properly be deneminated a warrant.

The list of delinquent persons, with the amounts of the deficiency of each,
which it is the duty of highway surveyors to render to assessors, cannot be
legally rendered, unless the surveyor has given the notice and made the de-
mand for services required by statute.

The statute requires no return other than those lists, and it may be regarded
that the persons whose names are borne on these lists are delinquent for the
sums respectively specified.

A return of such list, without previous compliance with the requirements of
statute, would render the surveyor liable in damages to the aggrieved party.

A list, not bearing the official signature of the surveyor, is in legal contem-
plation no list. It will not render the surveyor responsible nor authorize
the ulterior proceedings of the assessors.

S g S
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A surveyor will not be allowed to perfect his list, if his own evidence shows
that his preliminary proceedings would not justify it.

The records in the offices of the clerk and assessors should show that the sur-
veyors’ duties have been properly discharged.

A highway surveyor returned a list of the persons who had not discharged
their highway tax, and the sum for which each was delinquent, but did not
affix to it his official signature. The assessors of the following year treated
it as a legal list and assessed the respective sums in the money tax of that
year. By virtue of the warrant from those assessors, the collector seized and
sold certain property to discharge a tax, and the owner brought his action of
trespass against the assessors : — Held, that, although the assessors erred in
supposing they had before them legal evidence of the deficiency, and in
transferring the sum to the omitted list, yet, as there appeared to be no
want of ¢ personal faithfulness or integrity,” they were not liable,

The subject matter of complaint in such case might properly be presented to
the assessors, with a right of appeal to the county commissioners, in the
event of an unsatisfactory result.

Ox Rerortr from Nisi Prius, APPLETON, J., presiding.

This was an action of TRESPAsS. Plea, general issue. The
writ was dated Jan. 29, 1855, and alleged that defendants took
the plaintiff’s four-wheeled pleasure wagon, with force and
arms, on the 29th of August, 1854, and converted the same
to their own use, at Warren, in Lincoln county.

The plaintiff introduced in evidence an original warrant of
commitment, with the list of taxes, dated June 25th, 1853,
signed by the defendants and Lewis Vaughan, ir., the other
assessor, also a second warrant, with a supplemental list of
taxes, without date. They are both addressed to Robert
Spear. By the list of names, accompanying the first warrant,
the plaintiff’s tax was $24,69.

Robert Spear, the collector of taxes, was called as a wit-
ness by the plaintiff, and Seth O’Brien and George Kirk testi-
fied for the defendants. The important facts in their testi-
mony appear in the opinion of the Court.

The case was withdrawn from the jury and submitted up-
on the evidence to the decision of the full Court. If the ac-
tion could not be maintained a nonsuit was to be entered,
otherwise, a default.

A. P. Gould, for plaintiff.

The tax was illegally assessed ; and the defendants directed
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Spear to distrain the goods of the plaintiff without lawful
authority, and were therefore trespassers.

It will be seen hereafter, that the circumstances are such,
that it is exceedingly doubtful whether the 88th § of c. 14,
R. 8., will apply, so that plaintiff’s only remedy is against the
assessors.

Sect. 56, c. 14, R. S,, affords no protection to the defend-
ants, because, (1st,) they were not the assessors of the town
of Warren when they issued their warrant of distress, with
directions to collect the tax of $35,62, which they had put
into the supplemental tax, nor when they assessed that tax.
And, (2d,) because they were not “required by law’” to assess
that tax.

First.—By vote of the town the board of assessors con-
sisted of three persons. Only two of them acted in assessing
the supplemental tax, and I submit that but one of them at
least was legally qualified. The oath administered to Creigh-
ton, was not such as the law required. The immunity of the
statute is to assessors, not to persons assuming to be such,
without legal right.

R. 8, c. 5, §9, requires assessors, as well as other town
officers, to be “duly sworn.” The oath in use when the Re-
vised Statutes were framed, was the one prescribed by the
statute of 1821, c. 116, § 1, and was in the following words:
“You solemnly swear, that you will proceed equally and impar-
tially, according to your best skill and judgment, in assessing
and apportioning all such rates and taxes as you may, accord-
ing to law, be directed to assess and apportion, during your
term of office.”

Such is the oath in use ever since the organization of the
State, and long before. In this case, we have the language of
the oath administered, and in Creighton’s case it certainly
does not conform to the above oath.

Second.— The statute affords immunity to assessors only
in assessing and committing such taxes as “they are required
by law to assess.” DBut the defendants were not “required,”

VoL. XLII. 47
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nor even authorized by law to assess this tax, and direct
Spear to distrain the goods of the plaintiff to pay it.

R. 8, ¢ 25,§ 70, provides that “the surveyor, at the end
of his term, shall render to the assessors a list of such per-
sons, (if any,) as shall have been deficient, on due notice, in
working out or otherwise paying their highway tax; which
deficient sums, shall be placed by the assessors in a distinet
column, in the next assessment of a town tax upon such de-
linquent, and collected like other town taxes.”

No return whatever was made by O’Brien, the highway
surveyor, “at the expiration of his term of office,” nor until
after “the next assessment of a town tax had been made.”
O’Brien says, in his testimony, that he returned his list of
names in June, 1853. The assessors had no information which
would authorize them tfo assess plaintiff’s road tax of 1852
in the “first money tax” of 1853. There was a memorandum
on the back of his warrant, unsigned, from whick it might be
inferred that a portion of the tax was unpaid, but there was
nothing from which it could be inferred even that plaintiff had
been notified to work it out, or that the state of facts existed
which would authorize the defendants to assess it upon him
as a money tax.

The statute, ¢. 25, § 67, provides that the surveyor shall
give reasonable notice to plaintiff, in writing, if desired, of
the sum plaintiff is assessed; and also “forty-eight hours no-
tice of the time and place he shall appoint to work,” &c.

O’Brien, in his testimony, says nothing about notifying the
plaintiff but once, the first day which he fixed upon; and then
he is not able to say he gave him forty-eight hours notice,
while the plaintiff testifies that he gave him none.

In Fossett v. Bearse, 29 Maine, 523, other testimony than
the officer’s return was rejected; and this Court held the rul-
ing to be correct. And it is also there held, that even under
the statute of 1848, authorizing a constable to amend his re-
turn, before the amendment can be allowed, it must be made
to appear that the fact is according to the proposed amend-
ment. I know of no authority for a highway surveyor to
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amend his return, after he has gone out of office, so as to
affect the rights of parties as to past transactions.

The statute authorizes a delinquent highway tax to be “put
into the next assessment of a town tax,” and no other.

They had no authority by statute, nor from any other source,
to put a deficient highway tax into a supplemental tax. The
authority to make a supplemental tax is limited to certain
cases.

R. S, c. 14, § 53, provides that “when the assessors dis-
cover that, by mistake, they have omitted any polls or estates,
they may, by a supplement to the invoice and valuation, assess
such polls or estate.”

They have no authority to add, by supplemental tax, to
polls and estates already taxed.

Sect. 53, c. 14, provides for omissions by mistake, of polls
and estates wholly omitted, to be supplied by supplement to
the invoice and valuation.

But § 70, of c. 25, provides for a different case; adding
nothing to the “polls or estates,” or to the “invoice or valua-
tion,” making no assessment, but simply adding the deficient
highway tax “in a separate column,” to the tax of the delin-
quent person, already assessed.

The defendants acted under § 53, of c. 14, rather than
§ 70, of ¢. 25; and in this they were wholly wrong.

A large money tax was assessed against plaintiff in the
spring of 1853, which had been paid before the supplement.
The assessors add nothing, so far as he was concerned, to the
“polls or estate,” to the “invoice or valuation,” in the supple-
ment; but simply put his tax in with the money tax, against
other estates than his, assessed in the supplement.

The immunity of assessors from liability for error of judg-
ment, does not apply to such a case. Withington v. Eveleth,
T Pick. 106 ; Luttle v. Merridl, 10 Pick. 543, 546.

Our statute, exempting assessors from liability, was enacted
in 1826. In 1834, the case of Mosher v. Robie § al., 11
Maine, 135, was decided, giving a construction to the statute.
The Court say:—“In order to understand the object of the
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framers of the statute, it should be kept in mind, that pre-
vious thercto assessors were not only answerable for their
own neglects, but also for the omissions and the illegal acts
of others. 13 Mass. 272, If they assessed a tax, void by
reason of irregularity in the proceedings of the town or
parish, or its officers, the assessors were held responsible to
the individnal assessed, provided the assessment was enforced.
The object of the statute of 1826 was, no doubt, to relieve
them from this hazardous accountability for the omissions of
others, permitting them to remain answerable only for their
own misdoings. If they assess * * what they are not
required or authorized to assess, the protecting statute does
not reach them. It could not have been intended, that in
such case, the individual agerieved should be without redress.
The tax is void by reason of the proceedings of the assessors.
The property of a citizen has been taken by their order,
contained in their warrant to the collector to satisfy this void
tax, and can it be that the law affords no remedy ?” And
again they say, p. 138:—¢ We think the true construction
of the statute of 1826, c. 337, § 1, is to leave the assessors
answerable for their own misdoings, and relieve them from all
liability for the misdoings of others.” See 12 Maine, 254.

This opinion is re-affirmed in Trafton v. Alfred, 15 Maine,
258, 260.

Thus the law stood upon the adoption of our Revised
Statutes, when the Legislature re-enacted the statute of 1826
in its identical language.

In Tucker v. Wentworth, 35 Maine, 394, 397, SueprrEY, C. J.,
says, the assessors of towns are relieved from liability for
making assessments by the provisions of stat. c. 14, § 56, as
amended, only when “ they are required by law (o assess any tax,”
&c. That was for assessing a tax on a school district.

In Powers v. Sanford, 39 Maine, 183, the Judge, on p. 187,
says:—*“ By the provisions of stat. c. 14, § 56, as amended,
the assessors of a town, who are required to assess a tax up-
on a school district, are exempted from any personal liability
when they act with faithfulness and integrity, and any further
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liability is to rest solely on the district. But this does not
exempt the town from liability, incurred by its own acts,” &e.
That was an action against a town for raising money by an
illegal vote of the town. No “misdoing” was imputed to the
assessors, but it was the illegal act of the town itself of
which complaint was made. No question was before the
Court involving the liability of assessors, and the remark of
the Chief Justice cannot be regarded as intending any re-
striction upon the established construction of the statute.

And it is of the “misdoings” of the assessors that we com-
plain : —

1. Because they assessed the plaintiff’'s road tax at all
against him, as a money tax, when he had not been guilty of
any such neglect as authorized them to do so: and —

2. Because they had no legal authority for putting it into
thz supplemental tax: and—

3. Because in assessing it as a money tax, if authorized to
do so, they did not do it in the manner required by law.

Henry Ingalls, for defendants.

The statute provides no form of oath to be administered;
and if great strictness should be required, there are probably
comparatively few towns in the State in which the oaths to
municipal officers would not be found imperfect. The fact
that the statutes prescribe no form of oath, is evidence that
no particular form was required. The oaths, in this case,
were much more formal than in Welles § al. v. Batelle § als.,
11 Mass. 477, in which case they were held sufficient.

The portion of the highway tax apportioned to District
No. 1, wag duly committed to the surveyor, and a copy of the
commitment makes a part of the case. At the expiration of
his term he returned to the assessors a “lisz”’ of those who
were deficient in working out their highway tax. This return,
or list, is not signed by the surveyor, but he offered to sign it,
and should have been permitted by the Court to do so, de-
fendants having moved that he have leave to do so, if any
signature was necessary. It is contended, however, that it
was not necessary that the surveyor should sign the list or re-
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turn, e testifies that he retwrned the warrant with the list
of those deficient, and this is a compliance with the law.

It is alleged by the plaintiff that due notice was not given
him to work out his tax. In the view I take of this case,
whether such notice, or any notice, was given or had, is per-
fectly immaterial.

The deficiency in the highway tax of the plaintiff, returned
by O’Brien, was $35,62.

The defendants also contend that, by the report, agreed
statement and copies, it very clearly appears that Lewis
Vaughan, jr., (now deceased,) David Creighton and Joseph
Starrett, (the last two being defendants in this action,) on the
7th day of March, 1853, were legally chosen assessors of
Warren for the then ensuing year, and that Robert Spear on
the same day was legally chosen collector of taxes for the same
year; and that said assessors and collector were duly quali-
fied, for the reasons and by the authority before mentioned;
and that on said Tth day of March a money tax of $2000
was legally raised by said town, and that the same was subse-
quently legally assessed and committed to said collector.

Subsequent to the general and ordinary assessment, there
was a supplemental tax assessed, a copy of the record of
which, and of the warrant of commitment of the same to the
collector, make a part of the case.

It is upon this supplemental assessment that the principal,
if not the only question in this case, arises.

Highway surveyors are required, at the expiration of their
term, to render to the assessors a list of such persons, if any,
as shall have been deficient, on due notice, in working out
their highway tax; and such assessors are required to put such
deficient sums in the next assessment, upon said delinquents,
that they may be collected as other town taxes. R. 8., c. 25,
§ 70.

The deficiency of the plaintiff was not put into the next
assessment of town tax.

R. S, c. 14, § 53, provides that “when any assessors, after
having completed the assessment of any tax, shall discover
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that by mistake they have omitted any polls or estate liable
to be assessed, they may, for the term during which they were
elected, by a supplement to the invoice and valuation and the
list of assessments, assess such polls and estate their propor-
tion of such tax, according to the principles upon which such
assessments were made, certifying that they were omitted by
mistake.”

It is objected, that a deficiency of highway tax is not em-
braced by this statute. It is not mentioned in direct terms,
it is true ; but the manifest intention and meaning of the stat-
ute is, that all omissions in the first assessment, all items which
should be included in such assessment, may be included in the
supplemental tazx.

The statute requires that the assessors should certify that
the omissions were by mistake; and both defendants, both
being now assessors of Warren, asked leave to amend their
record to conform to the statute, and by inserting December
3d, 1853, as a date, that being the time of the supplemental
assessment. That amendment should have been allowed. A
town clerk being still in the office, though under a new elec-
tion, may amend his record made by him while clerk under a
former election. Welles § al. v. Battelle § als., 11 Mass. 471.

The warrant of commitment of the supplemental tax to the
collector certifies that the omission was by mistake.

The statute also requires that the deficient highway taxes
should be placed in a distinct column; but this is also amend-
able; but at most it is but a slight irregularity. Neither this,
nor the other matters of form before spoken of, in any man-
ner affect the rights or liabilities of the plaintiff, and afford
no right of action in trespass against the assessors. Welles
§ al. v. Battelle § als.

But if there was such error or irregularity as to create a
liability, the right of action is against the town and not
against the assessors, provided they acted with faithfulness
and integrity. R. S., c. 14, § 56; Ingrakam v. Daggett, 5
Pick. 451.

This deficient highway tax was rightly included in the
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supplement. It was not the intention of the Legislature, nor
is it to be fairly deduced from the statutes, that if the asses-
sors omit by mistake to put a deficient highway tax into the
next agsessment, that the omission cannot be supplied, and
that the delinquent is to be thus released from the payment
of his highway taxes.

Tt is hardly necessary to obgerve, that whether the highway
surveyor or the collector proceeded regularly, is a matter of
no consequence. The assessors are in no manner liable for
any illegal acts or omissions of other persons.

No wrong was done by the assessors to the plaintiff.

Cvurring, J.— Robert Spear, as collector of taxes for the
town of Warren, by virtue of a warrant from the defendants,
two of the assessors of that town, seized and sold thereon the
property described in the writ, for which act the defendants
are now sought to be charged as trespassers, for conferring
upon the officer unauthorized powers.

The assessment, for the non-payment of which the plain-
tiff’s property was sold, is said to be an unsatisfied balance
of the highway tax of 1852, transferred into the money tax
of 1853, in a supplemental and omitted list.

The annual meeting for the choice of town officers for the
year 1853, appears to have been legally called, and the de-
fendants to have been duly chosen assessors. But it is con-
tended that they were not properly qualified by taking the
oath required by law. R. 8., c. 5, § 9, requires such officers
to be “duly sworn.” The oath which they severally took
was, in substance, « faithfully and impartially to perform the
duties assigned them;”’ and the law, as embraced in the Act
on the construction of statutes, was literally complied with.
Ch. 1, § 8, rule 21.

Again: it is urged that the road tax was not legally
transferable ; that the assessors, for various reasons advanced
by counsel, transcended their authority, and thercby imposed
upon the plaintiff an unjust and onerous burden, and that the
present action is his only remedy. If all these things be so,
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then it would seem that he ought to prevail in this suit, al-
though the gravamen of the complaint appears to be the dif-
ference between the payment of a tax in labor and in money.

It is provided by R. S, c. 25, § 67, that «the surveyor
shall give reasonable notice, in writing, if desired, to each
person on his list, resident in the town, of the sum he i«
assessed to the highways and townways, and also forty-eight
hours notice, extraordinary casualties excepted, of the times
and places he shall appoint, for providing materials and labor-
ing on the same; to the end that each person may have an
opportunity to work thereon,” &c. And by § 70, that “the
surveyor, at the expiration of his term, shall render to the
assessors a list of such persons, if any, ag shall have been
deficient, on due notice, in working out or otherwise paying
their highway tax; which deficient sums shall be placed by the
agssessors in a distinct column in the next assessment of a
town tax upon such delinquent, and collected like other town
taxes and paid into the town treasury.”

Although the law requires, that each taxable inhabitant
shall bear his just proportion of the public burdens, yet it is
difficult in all cases, owing perhaps to the predominant organ
of secretiveness, to ascertain with exactness what that pro-
portion should be. For the ascertainment of that fact, the
statute has prescribed various modes of procedure, and in-
vested the assessors, if they be possessed of sufficient moral
courage, with the means of a full disclosure. They can re-
quire of each individual, resident in their town, a true list of
his estates, real and personal, under oath, which, if false,
would subject the offender to the pains and penalties of per-
jury; or if such list should not be duly presented, then all
such delinquents are liable to be doomed for such property,
or sums, as the assessors, in their judgment, may determine
them to be possessed of; from which judgment, under such
circumstances, the statute takes away all right of appeal.
But such officers, owing to their small remuneration to be re-
ceived— their hostile attitude imposed, and their fallibility
implied, are protected from liabilities for certain mistakes and

Vor. XLIIL 48
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errors of judgment, in the honest discharge of their official
dutics, when in the exercise of their jurisdictional powers.
With such views of the law, we will now proceed to the next
subject of inquiry, which is, as to the defendants’ authority to
ingert the highway in the cash tax of 1853.

A highway tax must be deemed to be assessed by the asses-
sors of the then current year, who receive the lists, ascertain
and record the inventories, adjudge and record the valuations,
and thereupon apportion the assessments. It is incumbent
on the assessors to discover from the lists of the surveyors of
the preceding year, such persons as were delinquent in dis-
charging their highway taxes by labor or otherwise, and to
place all sums thus ascertained in a distinct column in the
money tax of their own assessing.

At common law, all warrants, issuing from the proper
authoritics, are to be exccuted and returned by the officer to
whom they are directed and received, with his doings thereon,
and his return, as to other parties, is conclusive. But “a list
of the persons and the sums,” delivered by the assessors to
the surveyors, may not properly be denominated a warrant;
still, the list of deficient persons, and the amount of their
deficiency, which the surveyors are to render to the assessors,
cannot be legally so rendered, unless the surveyor has first
given the required notice, and made the requisite demand for
the services; and, inasmuch as the statute requires no other
return than such lists, it may be inferred, when such lists have
been returned, that the surveyor has discharged all his duties,
and that the names borne thereon have been delinquent in
the sums specified, after due notice, and a surveyor might
become legally liable to respond in damages to the party
aggrieved, who should return such list without a previous
compliance with the requirements of the statute. Dut in
order to render the surveyor responsible, such list, by him
handed in, should bear his official signature, which was omit-
ted in the present instance; and, consequently, the list so
returned, was, in legal contemplation, no list, and therefore
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the assessors had no sufficient authority to justify themselves
in their ulterior proccedings.

But it is contended, that the surveyor ought now to be
permitted to come into Court and subscribe hig list. Such
liberty should not be granted, if the Court be satisfied from
the evidence of the officer himself, introduced by the defend-
ants, that his preliminary proceedings would not justify such
an act. And, besides, we are of the opinion, that the records
and documents, as kept in the clerk’s or assessors’ office,
should be the defendants’ only justification; otherwise, they
would be no protection to the persons assessed, if they were
liable to be controlled by parol testimony and subsequent
amendments. The defendants then have erred, to say the
least, in the regular discharge of their duty. Are they liable
in this action, or can they justify or excuse themselves under
the statute, c¢. 14, § 567 'That section provides, that «the
assessors shall not be made responsible for the assessment of
any tax which they are, by law, required to assess.” We
have already seen that the highway tax of 1852 was assessed
by the defendants’ predecessors; and it is argued that a defi-
cient highway tax, which the surveyor is required to return at
the expiration of his office, cannot be said to have been omit-
ted by mistake; and there is much force in the argument.
But still the question returns, were not the doings of the de-
fendants within the spirit of the statute ?

In the first place, they had jurisdiction over the subject
matter. The plaintiff was an inhabitant, and subject to taxa-
tion in their town, and had legally been assessed therein; he
had paid his money tax, and a portion of the highway tax,
without complaint or objection. Under such circumstances,
it comes to the knowledge of the defendants for the first time,
when about to make their supplemental list, that the plaintiff
has been remiss in working out his highway tax. We are
satisfied that they erred, both as to matters of fact and law,
but with no want of “personal faithfulness or integrity;”
they were mistaken in supposing that they had the legal evi-
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dence before them of any deficiency; they erred in trans-
ferring that deficiency to the omitted list.

But the assessment of a highway tax, is one thing, and the
assessment of a money tax, another; the former may be only
an incipient stage towards the latter. To assess a money
tax, is to ascertain from certain data, previously obtained, each
individual’s just proportion, which he is to contribute to the
joint fund for the protection of his property, liberty, and even
life. The data so obtained, as the basis of taxation, is, first,
the inventory and valuation; and, secondly, the delinquent
highway taxes of the preceding year; and the requirement of
a separate column for the insertion of the latter in the tax
bills, was designed only to show the basis of such assessment.
It was as much the duty of the assessors to ascertain and re-
assess for such delinquencies, as it was to make an original
tax, and any error or mistake must refer as well to the one
as to the other. Under the circumstances, as disclosed, the
subject matter of complaint might have heen presented to the
assessors themselves, with the right of an appeal to the coun-
ty commissioners, in the event of an unsatisfactory result.
But however that may be, we think that the error of the de-
fendants is of such a character as to exempt them from per-
sonal liability. And, according to the agreement of the par-
ties, the plaintiff must become Nonsuit.

Texxey, C. J., and ArrrEroN, May and Ricg, J. J. concurred.
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Epwarp T. Harpy § al. versus AMBROSE CoLBY & SARAH
CoveLy, Adm’z, Trustee, & Harris C. Banxgs, Alleged
Assignee.

A, and B. gave a joint and several promissory note, which A. paid at maturity,
B. having deceased : — Held, that the note, having been paid by A., and
being in his possession, was evidence of his claim against the estate of his
co-pro‘misor, for contribution.

A., being indebted to C., thereafter delivered the note to him, and took a receipt,
whereby C. promised to account for it, when called for, or to return it:—
Held, that the transaction was a valid assignment between the parties, and,
being bona fide, could not be defeated by the process of foreign attachment.

Such delivery was a sale both of the evidence of the debt and of the debt it-
self, and the claim against B.’s estate thereby became the property of C.
as perfectly as if it had been a note, not negotiable, against B. and payable
to A.

The instrument given by C., furnished a valuable consideration, and it conse-
quently constituted an essential element of the assignment.

An instruction, although erroneous, if it be not material and injurious to the
excepting party, will not furnish ground for setting aside a verdict.
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O~x Exceprions and Morion ror NEw TriAL from Nisi
Preus, Davis, J., presiding.

This was an action of assumpsiT. The plaintiffs sought to
secure their debt against Colby by attachment of a claim
which he was supposed to have against the estate of Hiram
Covell; the same being evidenced by the joint and scveral
note of Colby and Covell, which was paid by the former at
maturity, the latter having deceased. After the action was
entered in Court, Harris C. Barnes, who alleged that the
claim of Colby against Covell’s estate had been previously
agsigned to him, became a party to the suit in pursuance of
the provisions of statute. The question, whether there had
been a valid assignment of the claim to Barnes, prior to the
gervice on the trustee, was submitted to the jury upon the
evidence introduced by both parties, and the verdict was that
therc had bcen a prior valid transfer of the claim to Barnes.

The plaintiffs excepted to certain rulings and instructions
of the presiding Judge, and also filed a motion for a new
trial.

The other material facts in the case will appear in the opin-
ion of the Court.

Shepley & Dana, for plaintiffs.

Anderson & Harmon, for alleged assignee.

Haraaway, J.—The defendant Colby, and Hiram Covell,
owed Frances K. Stevens a joint and several note for four
hundred dollars, which was paid and taken up by Colby.
Hiram Covell died intestate, and Sarah Covell was appointed
administratrix of his estate; and, as such, was summoned as
trustec in this suit, and disclosed. Colby, having paid the
whole of the note for which he and Covell were jointly liable,
had a just claim against Covell’s estate for contribution.

The administratrix, in her disclosure, stated that she was
notified by Harris C. Barnes, before the service of the trus-
tee process on her, that Colby had assigned said note to him.

Barnes, to maintain his claim as assignee, in pursuance of
the provisions of the statute, became a party to the suit.
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The question submitted to the jury, by the pleadings, was,
whether or not, “prior to the service of the plaintiffs’ writ in
this case, the said fund had been, for a valuable consideration,
assigned to the said Barnes ?”

Colby, who was a competent witness, (R. 8., ¢. 119, § 39,)
testified, substantially, that he owed Barnes a note for five
hundred and nineteen dollars and sixty-cight cents; that it
was understood and talked over between them; that the
Covell note was evidence of the indebtedness of Covell’s
estate to him ; that he assigned his claim upon the estate to
Barnes; and the note, as the evidence of if, in part satisfac-
tion of his indebtedness to Barnes, who gave him for the same
the written instrument of January 20, 1855, by which he
acknowledged the receipt of the note, and promised to return
it, or account for it, when called for; and that there was no
other writing passed between them.

It is obvious, from the whole testimony of the witness,
and from the manner in which the business was done, that
both he and Barnes meant and understood the same thing,
by the assignment of the mote, (which had been paid by
Colby,) and the assignment of Colby’s claim against Covell’s
estate,

The note having been paid by Colby, and being in his pos-
session, was evidence of his claim.

The delivery to Barnes, of the evidence of the debt, for a
valuable consideration, was sufficient to render the assign-
ment valid between the parties to it; and if valid between
them, and bona fide, it cannot be defeated by the process of
foreign attachment. Littleficld v. Smith, 17 Maine, 327; Por-
ter v. Bullard, 26 Maine, 448.

The delivery of the note to Barnes, and his receipt for it,
coupled with his promise to return it, or account for it
when called for, was a sale to Barnes of the evidence of the
debt, and of the debt also, which thereby became his proper-
ty; and as perfectly so, as if the claim had been a note, not
negotiable, against Covell, and payable to Colby. Holbrook
v. Armstrong, 1 Fairf. 31; Dearborn v. Turner, 16 Maine,
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17; Buswell v. Bicknell, 1T Maine, 344 ; Perkins v, Douglass,
20 Maine, 317.

The instrument which the witness called the receipt, fur-
nished a valuable consideration, and therefore constituted an
essential element of the assignment. IHence, the instruction
of the Judge that the receipt constituted no part of the
assignment, was erroncous; but it was immaterial, the plain-
tiffs were not injured by it, nor is any error perceived in the
rulings or instructions of the Judge by which the plaintiffs
could have been aggrieved.

The verdict of the jury sustained the assignment; and if
they believed the evidence, there appears no reason why they
should have come to a different conclusion.

Exceptions and motion overruled.

Texney, C. J., and Ricg, Currivg and Goobevow, J. J.,
concurred.

STATE versus STEPHEN PHINNEY.

A. was arraigned upon an indictment containing four counts; the first two
charged an assault, in different forms, with intent to murder ; the last two
charged an assault with intent to %ill:— Held, that all the counts charged
but one substantive offence, and that it was competent for the jury to find
him guilty of an assault simply, or of an assault with intent to kill, or of an
assault with intent to murder.

The accused is entitled to a verdict upon each and every substantive charge
in an indictment; and it is the duty of the Court to require the jury to
respond distinetly to the several counts contained therein.

When there are several counts, and the jury find the defendant guilty on one
count, and are silent as to the rest, the legal effect of the verdict is, an
acquittal as to the others.

An officer, when making an arrest, is bound, on demand, to make known his
authority.

But his omission to do so, only deprives him of the protection which the law
would otherwise throw around him in the rightful discharge of his official
duty.

If a person, having been arrested, escapes, without questioning the authority
of the officer, he is not to the same extent entitled to demand his authority,
upon a re-arrest, as he was before.
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If there is any thing peculiar in the situation of a party, requiring the modifi-
cation of an instruction given by the Court to the jury, it is the duty of the
party to call the attention of the presiding Judge thereto.

O~ Exceprions, &c., from Nisi Prius, HOwArD, J., presiding.

This was an indictment, containing four counts, for assault,
with intent, &e. The prisoner was found guilty upon the last
count. A motion was made by his counsel in arrest of judg-
ment; also that the verdict might be set aside, and a new
trial granted. Various causes were assighed; but those which
had a bearing upon the decision are stated in the opinion of
the Court. Exceptions were also filed to certain instructions
given by the presiding Judge, and to his rulings in refusing to
give instructions.

Wells and Gerry, for defendant.

1. The jury should have rendered a verdict upon all the
counts, or stated their inability to agree. State v. Creighton,
1 Nott & M’Cord, 256; 1 Chit. Crim. Law, (Perkins’ ed.) 638,
in note.

2. The verdict is against the weight of evidence.

3. The officer i3 bound, upon request of the person arrest-
ed, to show the precept by which the arrest is made, and his
aid is bound to make known, upon request, the authority by
which he acts. The instructions in relation to these subjects
were erroneous. 1 Russ. on Crimes, 518; 9 Coke, 69, note;
McKalley's case, Frazer’s ed.; Countess of Rutland’s case,
6 Coke, 54; 1 Hale’s Pleas of the Crown, 458 ; Hall v. Iloche,
8 T. R. 187; Frost v. Thomas, 24 Wend. 418; Dellows v.
Shannon, 2 Hill, 86.

RicE, J.— This case comes before us on a motion in arrest
of judgment; on a motion for a new trial, on the ground that
the verdict was against the evidence, &c.; and also on excep-
tions to the rulings of the presiding Judge.

The causes assigned for arresting judgment are numerous.
The first two causes assigned, contain, it is believed, the sub-
stantive matter relied upon, under this motion.

The first cause is thus set out; “because there was a mis-
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trial of this cause, inasmuch as there are four counts in the
indictment, and the jury rendered a verdict on one only—to
wit, the fourth and last count in the indictment.” The second
will be considered with the first.

The authorites do not concur as to the effect of an omis-
sion on the part of the jury to respond, in their verdict, to
all the counts in an indictment. Thus, in King v. Hays, 2
Ld. Raymond, 1527, it was held to be well settled, upon
authority, that if a jury find but a part of the matters put in
issue, and say nothing as to the rest, it is ill; and in 1 Chit.
Cr. Law, 641, it is said, “with respect to the form in which
the verdict should be given which thus partially conviets and
acquits, it has been holden, that it ought to find specifically
not guilty of the higher, and guilty of the inferior charge; and
if it merely find the defendant guilty of the inferior offence
it will be of no avail.” State v. Swtton, 4 Gill. 494.

In Kurk v. Com., 9 Leigh, 627, it was held that when a ver-
dict finds a prisoner guilty upon some of the counts in an
indictment, saying nothing of others, judgment of acquittal
should be entered upon those counts of which the verdict is
silent. The same rule was adopted in Com. v. Bennet, 2 Va.
Cases, 235.

In Stoltz v. The People, 4 Scam. (IIl.) 111, the defendant
was indicted in two counts. The first count charged the
accused with keeping a gaming house, and the second, with
keeping open a tippling house on Sunday. The verdict was
guilty on the first count, but no finding on the second. The
Court said, “the general rule is, that the verdict must be as
broad as the issue submitted; and it was formerly held with
much strictness, that a failure to find on all the issues, vitiated
the verdict. The tendency of modern decisions, however, has
been to relax the severity of the rule, and sustain the verdict,
when the intention of the jury can be ascertained. What is
the reasonable view to be drawn from this verdict? The
people prefer two charges of criminal offences against the
defendant. He is arraigned on them, and the question of his
guilt submitted to the jury for their determination. They
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hear the testimony adduced to substantiate both charges, and
find affirmatively that he is guilty of one. Is not the inference
inevitable that the prosecution failed to establish his guilt on
the other charge, and therefore the jury find negatively on it?
We are of the opinion that the verdict should be regarded as
an acquittal of the defendant on the second count. If such
be the effect of the verdict, he certainly has no right to com-
plain. He can never again be put on his trial for the same
offence.”

Other Courts have held that the proper course to be pursu-
ed, was to disregard those counts on which the jury were
silent, and proceed to judgment on those upon which a ver-
dict was rendered. State v. Coleman, 3 Ala. 14; Aubens v.
State, 6 Ala. 20; Swinney v. State, 8 G. & M. 576.

Other authorities, still, hold that the proper mode of dis-
posing of the counts on which the jury omitted to return a
verdict, is by entering a nolle pros. by the prosecuting officer,
under the direction of the Court. Com. v. Steadman, 12 Met.
444; U. Siates v. Keene, 1 McLean, 429; Bishop’s Criminal
Law, § 677.

The indictment in the case at bar contains four counts.
The first two charge an assault, in different forms, with intent
to murder; the last two charge an assault with intent to k:ll.
They all refer to one transaction, charging but one substan-
tive offence, with different degrees of aggravation. If the
evidence would have authorized, it was competent for the
jury to have found the defendant, under this indictment, guilty
of an assault simply, or of an assault with intent to kill, or
of an assault with intent to murder, as the two former are
elements of, and necessarily included in the latter, or higher
and more aggravated offence.

The defendant was entitled to a verdict upon each and all
the substantive charges in the indictment, and it was the duty
of the Court to have required the jury to respond distinctly
to the several counts contained therein.

The intention of the jury cannot, however, be misunder-
stood. They manifestly intended to find the defendant guilty
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on the fourth count, and not guilty on the first three; and
such, we think, is the legal effect of the verdict, whether a
nolle pros. be entered or not.  Wewnzorpflien v. State, T Blackf.
186. The case is analagous to an indictment for murder
where the jury return a verdict for manslaughter. The motion
in arrest cannot prevail.

There are many causes assigned for setting aside the
verdict, and granting a new trial. The fourth cause assigned
is, because “said verdict was rendered against the cvidence
and the weight of the evidence.” A full report of the evi-
dence, certified by the presiding Judge, accompanies the case.
An examination of this report has satisfied us that the verdict
was authorized by the evidence, if believed by the jury, and
therefore, that it should not be disturbed for the cause as-
signed, if we have the power to do so, which is not wholly
free from doubt. There are no facts before us, from which
we can determine whether the other causes assigned for a
new trial are well assigned, or otherwise. This motion must
therefore be overruled.

There remains for consideration the legal questions raised
by the exceptions.

The defendants’ counsel, among other things, desired the
presiding Judge to instruct the jury, “that an officer’s aid,
when he has made an arrest, if called upon by the person
arrested, is bound to state, in some intelligent mannecr, the
authority by which he assumes to act, and if he neglects or
refuses, the party arrested may lawfully resist.”

Upon this request, after referring to previous instractions,
the Judge instructed the jury, “that the aid’s duties in this
respect, were the same as thosc of the officer.” He had
previously instructed them, « that the officer, after the arrest
of a person, if called upon by the person arrested to state
his authority or show his precept, is bound to give reasonable
information; but that he would not be bound, under all cir-
cumstances, to show his precept. Yet the person arrested
has a reasonable right to know by what authority he was
arrested.”
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It is contended that the requested instruction should have
been given without qualification, and that the instructions
given were erroneous.

In the Countess of Rutland's case, 6 Coke, 54, it was held
that the officer is bound to give the substance of the warrant
or process, to the end that the party may know for what
cause he is arrested, and take proper legal measures to dis-
charge himself.

In Hall v. Roche, 8 T. R. 187, Lord KenvoN thought it a
most dangerous doctrine, that the officer was not bound to
show the warrant of the arrest when the party demands to
see it, because it may affect the party criminally in case of
resistance. He added:—«I do not think that a person is
to take it for granted, that another who says he has a warrant
against him, without producing it, speaks the truth.”

In McKalley's case, 5 Coke, 11, it was resolved that the
officer is bound to state his authority or show his warrant,
where the party submits to the arrest; and where the party
(as in that case,) makes resistance and interrupts him, and
before he could speak all his words, he was mortally wound-
ed and murdered, in which case the prisoner shall take no
advantage of his own wrong. It was also resolved in that
case, that if one knows that the sheriff has a process to arrest
him, and coming to arrest him, the defendant, to prevent the
sheriff’s arresting him, kills him with a gun or other engine
or weapon, before any arrest made, it is murder. In a note
to this case, it is said the party must have some notification
of the officer’s business, or killing will not be murder. If he
be a known officer, the law will imply notice. If he be a
special bailiff, named in the process, he must declare his
business and authority, as by using words of arrest or the
like; and if such declaration be true and the process legal,
and afterwards he be killed, it will be murder.

In no case, however, is the officer required to part with the
warrant out of his own possession, for that is his justification.
But it is very important in all cases where an arrest has been
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made by virtue of a warrant, that the warrant, if demanded,
should be produced. 1 East, P. C. 519; 1 Hale, 458;
Fost. 311.

In Bellows v. Shannon, 2 Hill, 86, it was said by Broxsox,
J., that “although the officer is not bound to exhibit the war-
rant, especially where there may be reason to apprehend that
it will be lost or destroyed, yet I cannot doubt that it is his
duty to inform the party, when such is the fact, that he has a
warrant, or to make known in some other way, that he comes
in his character as an officer to execute process, and not leave
the party to suppose that he is a wrongdoer. 'The contrary
doctrine would lead to violence and bloodshed. I do not say
the officer is bound to declare the particulars of his authority
before he makes the arrest, or that it may not sometimes be
proper to lay hands on the party before a word is spoken;
but either before, or at the moment of the arrest, the officer
ought to say enough to show the party that he is not dealing
with a trespasser, but with a minister of justice.”

All the authorities concur in the doctrine, that where an ar-
rest has been made by a party not known to be an officer, and
who refuses, on demand, to exhibit his precept, or declare his
authority, and resistance is made .to such officer, and death
ensue to the officer from such resistance, such killing will not
be murder, but manslaughter only; but it is nowhere held that
the assailant, under such circumstances, could be wholly free
from guilt. .

It by no means follows, therefore, that, because it is the
duty of an officer to exhibit his precept, or declare his au-
thority on demand, if he omits or refuses to do so, a person
legally arrested, may, with impunity, kill such officer, or assault
him with intent to kill. Such & doctrine would place an offi-
cer, with a legal precept in his hand, in a worse position than
an ordinary private citizen. For, in the latter case, the party
assailed would be permitted by law to use so much force only,
as was reasonably necessary to protect his own person from
violence. The omission of an officer to exhibit or declare
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bis authority, can do no more than deprive him of the protec-
tion, which the law throws around its ministers, when in the
rightful discharge of their official duty.

This distinetion does not appear to have been noticed at
the trial.

The evidence, which is made part of the case, shows that
the defendant had, on a day previous to the alleged assault,
been arrested on a warrant, by one Brown, a deputy sheriff,
from whom he had made an escape. Brown had employed
Plummer, the party assaulted, as an aid, to assist in retaking
the defendant. At the time of the assault, Browu remained
in concealment, and sent Plummer, with other assistance, to
capture the defendant. Bearing upon this state of facts, the
Jjury were instructed by the Court, ¢ that if the prisoner had
been previously arrested on the same warrant, by the officer
Brown, and had escaped without questioning his authority, he
was not entitled to the right to the same extent, to demand
the authority, after his escape, that he would have had if he
had not escaped from the arrest.” This instruction, it is
suggested, would have been strictly correct, had the re-arrest
been made by Brown, or by an aid acting under his im-
mediate direction and in his presence, but when applied to
Plummer, who does not appear to have been an officer, or in
any way connected with the original arrest, the instruction is
erroneous.

As an abstract proposition, the instruction is clearly right.
If there was any thing in the peculiar situation of the parties
or their relations to each other, which would require a modi-
fication of the general rule, and which had escaped the atten-
tion of the presiding Judge, it was the duty of the defendant
to call his attention thereto.

The Judge, after having fully instructed the jury as to
the rights of the defendant and the duty of the officer as to
giving notice, remarked, “ that the aid’s duties in this respect
were the same as those of the officer.” Taking the whole
instructions together, we are of the opinion that the jury
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could have been under no misapprehension as to the duty of
the officer, nor his aids, nor as to the rights of the defendant.
The motions and exceptions are overruled,
and there must be judgment on the verdict.

Texney, C. J, concurred in the result, and AprLETON, J.,
concurred.

STATE versus McKENZIE.

The allegations of an indictment, framed on a penal statute, must charge all
the elements of the offence, so as to bring the case of the accused precisely
within that described in the statute.

An indictment under the R. S. of 1840, c. 157, § 5, charged the defendant with
having ¢ in his custody and possession, at the same time, ten similar false,
forged and counterfeit bank bills,” &c.— Ield, that the allegation was insuf-
ficient.

The word * similar,”” s0 used in the indictment, is not equivalent to the lan-
guage of the statute, ¢ in the similitude of,”” and cannot be substituted for
it.

The word ¢ similitude’” was designed to be used in the statute as synonymous
with ¢« forged” or “ counterfeit.”

Counterfeit bills upon a bank, alleged in an indictment to be ¢¢in the simili-
tude of the bank bills” of a certain bank, must have the external appear-
ance of those issued by the bank named, in order to come within the statute.

A paper containing all the words and figures upon a genuine bank bill, but
having no other resemblance or likeness to it, cannot be said to be in the
similitude of the latter, within the meaning of the statute.

Ox Exoeprions from Nisi Prius, Howarp, J., presiding,.

InpioTMENT, under R. S, ¢. 157, § 5. The verdict was guil-
ty. The prisoner, by his counsel, after verdict and before
gentence, moved for arrest of judgment, for various alleged
insufficiencies of the indictment. The motion of the defend-
ant was overruled by the presiding Judge, and he excepted.

The indictment charged the defendant with having in his

“custody and possession at the same time, ten similar false,

forged and counterfeit bank bills,” &e. The defendant, among

other objections, excepted to the sufficiency of that allegation,
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contending that the language of the statute, “in the simili-
tade of,” should have becn employed, and that the words of
the indictment were not equivalent thereto,

H. P. Deane, for State.

E. Gerry, for defendant.

There should have been an averment in the indictment,
that the bills described therein “were in the similitude of
the bank bills or notes.” R. 8., ¢. 157, § 5; 1 Chitty’s Crim.
Law, 281, 282, 283; State v. Brown, 4 Porter, 410; Hamil-
ton v. Commonwealth, 3 Pa. 142; State v. Cassidas, 1 Nott &
MecCord, 91.

The averment should be in the language of the statute cre-
ating the offénce. State v. Dangbee, 3 Blackf. 308; U. S. v.
Lancaster, 2 McLean, 431; Whiting v. State, 14 Conn. 437.

TeENNEY, J.—1It was the design of the grand jury, to
charge the defendant with an offence described in R. S,
¢c. 157, § 5, which provides, “If any person shall have in his
possession at one time, ten or more bank bills or notes, in
the similitude of the bank bhills or notes, payable to the
bearer or to the order of any person, issued or purporting to
have been issued by any bank or banking company, &ec., with
intent to utter and pass, &c., such bank bills or notes, as true
or false, knowing the same to be forged or counterfeit, he
shall be punished by imprisonment in the state prison for life,
or any term of years.”

This indictment charges the defendant with having in his
custody and possession, at the same time, ten similar false,
forged and counterfeit bank bills, purporting to be ten bank
bills, each payable to the bearer thereof, and to be signed by
the president and cashier of the Merchants’ Barfk, &c.; and
the words and figures of each purport to be copied in the
indictment ; but it is not alleged that they are in the similitude
of the bank bills or notes, issued or purporting to have been
issued, by the bank named.

Tt is a general rule, that all indictments upon statutes,
especially the most penal, must state all the circumstances
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which constitute the definition of the offence in the Aect, so
as to bring the defendant precisely within it. 1 Chitty's
Criminal Law, 281.

The word “similitude” is derived from the Latin similitudo,
which is translated, ¢ similitude, likeness, resemblance.” It
is manifest from the same section in the statute, that the word
“gimilitude” was designed to be used as synonymous with
the words “forged” or ¢ counterfeit.” The meaning given to
the word « to forge,” is «“to make in the likeness of something
else;” and “to counterfeit” is ¢ to make in imitation of some-
thing clse, with a view to defraud, by passing the false copy
for genuine or original.” Webs. Dict.

The bills should have the external appearance of those
issued by the bank named, in order to come within the mean-
ing of the statute. Commonwealth v. Smith, T Pick. 137.
We cannot believe, that a paper containing all the words and
figures upon a genuine bank bill, issued by a bank having a
legal existence, with no other resemblance or likeness, in
form or in the handwriting of the president and cashier, to
the genuine bills, can be said to be in the similitude of the
latter, s0 as to come within the meaning of the statute.
These words cannot be disregarded, and their omission sup-
plied by the word similar, as used in the indictment before
us. On no construction can we treat the indictinent as con-
taining the allegation, that the bills described therein, are
even similar to the genuine bills of the Merchants’ Bank,
much less are they represented as being in their similitude.

Ezceptions sustained.

RicE, AppLETON, and Goopexow, J. J., concurred.
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Wi Suite & al., Pet'rs, versus CoMMISSIONERS OF CUMBERLAND
Couxnry.

The statute of 1852, c. 221, required that the return of County Commissioners
should, pending proceedings, remain on file for the inspection of interested
parties.

‘Where the records of Commissioners fail to show a compliance with a provis-
ion of statute, the fact that it has been complied with, may be established,
aliunde.

The omission to state such fact in the records, is not a defect sufficient to
authorize the issuing of a writ of certiorari.

Procecdings, commenced and carried forward in accordance with the provisions
of a statute which is changed by an amendatory Act during their pendency,
cannot be deemed irregular.

The Act of 1853, c. 26, amending that of 1852, e. 221, was prospective in its
operation,

‘When an appeal is taken from a decision of Commissioners in reference to
the location, alteration or discontinuance of a highway, all further proceed-
ings by the Commissioners are suspended. If the judgment of the appellate
court be wholly against the doings of the Commissioners, it ends them; if it
wholly affirm them, they are not obliged to commence again de novo, but
will proceed from the point which they had reached when the appeal was
taken ; if it affirm them in part only, the Commissioners will proceed and
complete their work in conformity with the judgment of the appellate court.

Where the record omits to state, that a committee appointed by the Supreme
Judicial Court to report upon the doings of County Commissioners, were
disinterested men, the technical defect may be corrected by amendment. It
would not authorize the Court to quash the record.

Under the provisions of the Revised Statutes of 1841, County Commissioners
may lay out a highway wholly within the limits of one town.

The Court will not, in the exercise of its discretion, grant a writ of certiorar:
for informalities in a record, which are merely technical, which do not affect
injuriously the rights of any citizen, and which are not prejudicial to the
public interests.

PErITiON for WRIT OF CERTIORARI

The inhabitants of the town of Windham appealed from
the decision of the County Commissioners of the county of
Cumberland, in locating a highway in that town. The Su-
preme Judicial Court thereupon appointed a committee to
view the route and other routes connected therewith, who
subsequently reported, affirming the doings of the Commis-

L
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sioners, which report was accepted by the Court, and the
appellants were ordered to pay costs.

The appellants thercafter petitioncd that a writ of certio-
rar: might be issued to the said County Commissioners and
to the said Supreme Judicial Court, directing them to certify
to this Court the record of their proceedings and doings, that
the same might be quashed; and the petition assigned the fol-
lowing grounds therefor:—

« 1st. Because the doings of said Commissioners, in locat-
ing said road, were not returned to the next regular session of
said Commissioners’ Court after the same had been had and
finished.

«2d. Because the doings of said Commissioners were not
put on file in the clerk’s office, at the next regular session of
said Commissioners’ Court after they had located said road.

“3d. Because the doings of said Commissioners were not
recorded at the next regular session after they had located
said road.

«4th. Because there is no legal record of the location of
said road.

«5th, Because the committee appointed by the Supreme
Judicial Court, viz., Charles Hannaford, Nahum Morrill, and
Sewall Milliken, were not three disinterested persons, as the
statute requires, it not so appearing by the record.

« gth. Because there was no judgment passed in the Sa-
preme Judicial Court upon the report of the committee ap-
pointed by said Court.

«Tth, Because said road, being wholly within the limits of
the town of Windham, the County Commissioners had no
iegal authority to locate the same.

« 8th. Because the County Commissioners did not record
their doings and proceedings until their regular session, holden
at Portland, in said county, on the first Tuesday of June,
A. D, 1854

J. Eveleth, for petitioners, argued at length in support of
the objections to the doings of the Commissioners, assigned
in the petition, and cited, among others, the following author-
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itles:—R. 8. of 1841, c. 25, § 3; Act of 1852, ¢. 221, § 2;
“Act of 1847, ¢. 28, § 4; Act of 1853, c. 26, § 2; Wayne and
Fayette v. County Commissioners, 37 Maine, 559 ; Plantation
No. 9 v. Bean, 36 Maine, 361; Madison v. County Commis-
stoners, 34 Maine, 592; Macnawhoc Plantation v. Thompson,
36 Maine, 365; Detroit v. County Commissioners, 35 Maine,
313; Commonwealth v. Getchell, 16 Pick. 452; Cushing v.
Gay, 23 Maine, 11; Commonwealth v. Stockbridge, 11 Mass.
279 ; Commonwealth v. Metcalf, 2 Mass. 118; Pierce v. Strick-
land, 26 Maine, 277; Ellis v. Page, 1 Pick. 43; Rutland v.
Mendon, 1 Pick. 154; Blackburn v. Walpole, 9 Pick. 97;
Commonwealth v. Cambridge, T Mass. 158; New Vineyard v.
Somerset, 15 Maine, 21.

Howard & Strout, for respondents.

1. To the first objection in the petition, we answer, that it
is negatived by the record. The record shows the report
and return to have been made at the regular session of the
County Commissioners in December, 1852. The location of
the road was in September preceding, and the proceedings of
the Commissioners, so far as the hearing of parties and the
location of the road were concerned, took place at that time.
The next regular session of the Commissioners was in Decem-
ber, 1852,

2. The second objection ig, that the doings of the Commis-
sioners were not placed on file, according to law. But there
is no proof in the case that such is the fact. The presumption
is, that the Commissioners observed the law, till the contrary
appears. The statute of 1852, ¢. 221, is only directory, and
the fact is not required to appear of record. Detroit v.
County Commissioners, 35 Maine, 379. But in this case, it
substantially appears of record, that the law was complied with.

3. The third objection is, that the doings of the Commis-
sioners were not recorded at the December term, 1852.
The record shows them to have been recorded. It, however,
is not required by law. Chapter 221, of Laws of 1852;
Detroit v. County Commissioners, 35 Maine, 378.

4. The fourth objection is, that there is no legal record,
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and in the argument of counsel it is suggested that the record
is not signed by the clerk of the County Commissioners for
the time being. The record is signed by Robert A. Bird,
who was the clerk at the time the record was made up, in
Junc, 1854. And according to the statute of 1852, c. 221,
before cited, it was not necessary that the return should have
been recorded, until the proceedings were finally closed, after
the determination of the appeal.

But it is further insisted, that the Commissioners bhould
have located the way anew, after the report of the committee
affirming the location, had been certified to the Commission-
ers, and that this is required by c. 28 of laws of 1847.

Section 4, of c. 28, above cited, seems to proceed upon the
idea that the appeal is taken from the decision of the Com-
missioners to locate, and before the actual location, and, with
this view, the latter part of the section provides, that after
the report of the committee is certified to the Commissioners,
they shall proceed to lay out, &c., “in the manner and accord-
ing to the regulations and limitations provided by law, where
no appeal is taken.” The meaning would seem to be, that
after the appeal is taken, the proceedings in the County Com-
missioners’ Court are suspended until the determination of
the appeal, and then the Commissioners are to furnish that
part of the proper proceedings which were not had when the
appeal was interposed.

It could not have been intended by the Legislature, that
the Commissioners should begin de novo, and issue a new
notice upon the petition, grant a new hearing to the parties,
and view and locate the route anew.

5. The fifth objection is, that the committee appointed by
the Supreme Judicial Court were not disinterested, because
the record does not so state. We reply, that the Court ap-
pointed the committee, acting judicially. The Court could
appoint none but disinterested persons.

6. The sixth objection is, that no sufficient judgment was
rendered in the appellate court. This objection is not insisted
upon in the opening argument by counsel for petitioners.
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The record shows a judgment at the April term, 1853,
such, we apprehend, as is required by c. 28, § 4, of laws of
1847. But if not formally entered, the fault may be chargable
to the clerk, and therefore amendable. Sumner v. County
Commissioners, 37 Maine, 123.

The Court has power to correct its records according to
the fact. Limerick, pet., 18 Maine, 187.

7. To the seventh objection, we have the simple answer,
that this Court has recently decided, upon the statute now
in force, that the Commissioners have authority to locate a
highway wholly within the limits of one town. Harkness v.
County Commissioners, 26 Maine, 353.

8. The proceedings under the petition were not finished
till June term, 1853. No record was required to have been
made until the proceedings were closed. R. 8., c. 25, § 3, as
amended by c. 221, of laws of 1852. By § 5, of c¢. 25,
above cited, it is provided that the petition shall be continued
two terms, after the proceedings by the Commissioners were
had and finished, before they are finally closed. This con-
templates that the record shall not be made up and completed
until the proceedings are finally closed.

The June term, 1854, was the second regular term after
the proceedings were finished.

But if the record was not extended or the proceedings
closed, so soon as might legally have been done, it does not
take away the jurisdiction of the Commissioners, and render
all their acts under the petition void; and the writ will be
denied, when claimed for this cause. Orono v. County Com-
missioners, 30 Maine, 303.

Where substantial justice has been done by the Commis-
sioners, although their record may not show an exact compli-
ance with the statates, the writ will be denied. Inhabitants
of West Bath, pet., 36 Maine, T4.

Eveleth, for petitioners, in reply.

Ricg, J.—The statute of 1852, ¢. 221, requires that the
return of the Commissioners, pending proceedings, shall re-
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main upon the Commissioners’ files, in the custody of their
clerk, for the inspection of interested parties. It is contend-
ed that the record in this case does not show that this pro-
vision of the statute has been complied with.

The record does not, in terms, state that fact. But that
the return of the Commissioners was really, as matter of fact,
on file, as required by law, is not asserted, and, from what
appears, we think the inference is legitimate that such was the
cage. Facts may be established aliunde the record. est
Bath v. County Commissioners, 36 Maine, 74, The same ob-
jection was taken under a state of facts almost precisely sim-
ilar in Detroit v. County Commissioners, 35 Maine, 373, and
held to be insufficient to authorize the issuing of a writ of
certiorari.

Section 3, of ¢. 25, R. 8., was amended by Act of 1852,
c. 221, so as not to require the proceedings of the Commis-
sioners to be recorded until they are completed. The pro-
cecdings in this case were commenced while the Act of 1852
was in operation. Proceedings had, in conformity with the
provisions of this Act, while it was in force, cannot be deemed
irregular. The operation of the Act of 1853, ¢. 26, by which
c. 221 of laws of 1852, was amended, was prospective.
Detroit v. County Commissioners, 35 Maine, 373.

The committee appointed by the Supreme Judicial Court,
affirmed the doings of the County Commissioners, in locating
the highway in controversy, in every particular.

It is now contended that after the report of the committee,
was accepted by the Supreme Court, it was the duty of the
County Commissioners to locate the highway de novo, con-
forming in all respects to the requirements of the statute in
locating highways upon an original petition.

By § 2, of c. 28, laws of 1847, it is provided that when an
appeal is taken, “all proceedings shall be stayed in said Court
of County Commissioners, until a decision shall be had in
said District Court, from which there shall be no appeal.” By
§ 4, of the same chapter, it is farther provided, if such judg-
ment, (of the District Court,) shall be wholly against the lo-
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cation, alteration or discontinuance in question, no further
proceedings shall be had thereon by the County Commission-
ers; but if otherwise, then the County Commissioners shall
proceed to lay out, alter, or discontinue such highway, in whole
or in part, as the judgment may be; and in the manner and
according to the regulations and limitations provided by law,
where no appeal is taken.”

The first provision suspends, during the pendency of the
appeal, all proceedings of the County Commissioners, at the
point reached by them when the appeal is taken. And if the
decision of the appellate court is wholly against the location,
alteration, or discontinuance, no further proceedings can be
had by the County Commissioners in the premises; but if, on
the other hand, the proceedings of the Commissioners are af-
firmed, in whole or in part, then it becomes their duty to pro-
ceed in conformity with such decision, and lay out, alter, or
discontinue such highway, in whole or in part, as such judg-

-ment may be. That is to say, the Commissioners are to pro-
ceed from the point which they had reached, when their pro-
ceedings were suspended by the interposition of the appeal,
and complete the laying out, alteration, or discontinuance
of such highway, in accordance with the decision of the ap-
pellate court. 'This, we think, is the reasonable construction
of this statute, when taken as a whole. The construction con-
tended for, by the counsel for the petitioners, would require
of the Commissioners a work of supererogation.

Tt is also contended that the record does not show that the
committee appointed by the Supreme Judicial Court, were
disinterested men. There is no suggestion that the men who
composed that committee were in fact interested in the sub-
ject matter upon which they were called upon to act. The
defect, if any exists, i3 in the record of this Court, and is
probably simply a misprision of the clerk, which may be cor-
rected by amendment. At most, it appears to be only a tech-
nical defect for which we should not feel authorized to quash
this record.

Tt is further objected, that the road lying wholly within the

Vor. XLIIL 51
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town of Windham, the County Commissioners have no juris-
diction. This objection has been ably and ingeniously pre-
sented by the petitioners’ counsel. The same question was
before this Court in the case of Harkness v. Waldo County
Commissioners, 26 Maine, 353. It then received a careful ex-
amination by the Court, in an opinion drawn by Mr. Justice
SuEPLEY, in which the history of our legislation upon that
subject is critically examined. On a revision of that opinion,
and the grounds upon which it is based, we perceive no reason
to change or modify it. That it is satisfactory to our people,
is evinced by the fact that it has now stood upon the judicial
records of our State for a period of nearly ten years without
modification or complaint.

That there are some technical informalities in the record
cannot be controverted, but they do not appear to be of such
a character as to affect injuriously the rights of any citizen or
to be prejudicial to the public interest. Under such circum-
stances we do not deem it expedient, in the exercise of a dis-
cretionary power, to disturb proceedings which have received
the concurrence of the County Commissioners and of an in-
telligent committee appointed by this Court, as well as the
approval of this Court itself. For these reasons the writ
must be denied in any contingency. We have expressed
these views for the purpose of affording a practical rule for
proceeding in like cases. But this case is irregularly before
this Court, and, for that reason, must be dismissed from the
docket.

TenNey, C. J., and Harraway, CurriNg and Goopexow, J. J.,
concurred.
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INHABITANTS OF PORTLAND wersus INHABITANTS OF BANGOR.

The overscers of the poor of the city of Portland committed certain persons to
the work-house, by a warrant which described them as persons who, being
“able of body to work, and not having estate or means otherwise to main-
tain themselves, refuse or neglect so to do, live a dissolute, vagrant life, and
exercise no ordinary calling or lawful business, sufficient to gain an honest
livelihood.” — Held, that the causes alleged in their warrant were sufficient
to give the overseers jurisdiction and authorize the commitment.

The proceeding was rather correctional than penal in its nature,

Overseers, being under oath, are presumed to act with integrity until the con-
trary be shown,

The town where persons, so committed, have their legal settlement, is liable
for their support as paupers.

AGREED STATEMENT oF Facts, from Nisi Prius, Howarp, J.,
presiding.

This was an action brought to recover for supplies furnished
by the plaintiffs to Betsey Brown and her daughter, Almedia
Brown, as paupers, alleged to have had their legal settlement
in Bangor, at the time the supplies were furnished. The
general issue was pleaded and joined. Legal notice and
answer were admitted. ‘

It was also admitted that Betsey Brown was once the wife
of Timothy Brown, and that he had a settlement in some
town other than Bangor, in this State; that, in 1842, a di-
vorce between them was decreed, on her application; that, in
1838, the family were residing in Oldtown, and that they re-
moved to Bangor and there resided till about 1842; that,
when the libel for divorce was filed, the husband was in Thom-
aston; that, after the divorce, the said DBetsey returned to
Bangor, where she resided more than five years together, with-
out receiving, during that time, any supplies or support as
a pauper, from any town. In 1850, or 1851, she came to
Portland and remained until the bill charged was incurred.
Almedia, her daughter, remained and lived with her mother
from the time of her divorce until the bill claimed was in-
curred. She died in 1854, aged 22 years.

On May 23, 1858, the mother and daughter were arrested
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on a warrant, a copy of which appears in the case. Either
party may refer to the original warrant and return. Objec-
tions to the introduction of the warrant as evidence was
seasonably made.

On the day of the arrest the said Betsey and Almedia were
committed to the work-house in Portland, as appears by the
return of the officer. _

It appeared in evidence, that Mrs. Brown hired a house on
Green street, in Portland, and occupied it, with her daughter;
that, while they resided there, it was reputed to be a house
of ill-fame; that it was known to the marshal, police and
overseers of the poor, and of the work-house, in the city of
Portland, to have that reputation notoriously ; and, that, upon
information to that effect, it had ,been visited by the officers
before mentioned, several times, to ascertain its character and
condition, and there was evidence to show that persons were
found there, by them, of both sexes, who made it a resort for
prostitution. It was not proved to be a disorderly house
otherwise than as stated and indicated by the evidence before
mentioned.

On the night of the 23d of May, 1853, before mentioned,
the persons named in the warrant, a copy of which follows,
were found at the house and were arrested, for the reasons
stated in the warrant, on complaint made to the overseers
aforesaid; similar complaints having been made to them be-
fore the night of the arrest. Evidence of the reputation of
the house was seasonably objected to.

The defendants contended that the supposed paupers were
in a condition to support themselves, and were not in distress
and standing in need of immediate relief, before they were
committed to the work-house, and offered evidence tending to
establish these facts.

Upon the foregoing evidence, or so much of it as was legally
admissible, though objected to, the Court was to render such
judgment as the legal rights of the parties required, with
power to draw such inferences as a jury might properly draw.
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The overseers’ warrant of commitment in this case was as
follows :—

“To either of the constables of the city of Portland,—
Greeting :—

“Whereas, it appears to us, the subscribers, overseers of
the poor, and of the work-house, in the city of Portland, that
Elizabeth Smith, Jane Davis, Mrs. Brown and daughter, and
Peter Allen, now resident in said Portland, are persons able
of body to work, and not having estate or means otherwise
to maintain themselves, refuse or neglect so to do; live a dis-
solute, vagrant life, and exercise no ordinary calling or lawful
business sufficient to gain an honest livelihood:—

“You are therefore required, in the name of the State of
Maine, to take the said Elizabeth Smith, Jane Davis, Mrs.
Brown and daughter, and Peter Allen, and them commit unto
the work-house in said Portland; and the master thereof is
hereby required to receive them into said house and there
employ and govern them according to the rules and orders of
the same, until they shall be discharged by order of law.

“Given under our hands, this twenty-third day of May, A.
D., one thousand eight hundred and fifty-three.

(Signed,) “ Greorge Pearson,
“Benj. Larrabee.”
Officer’s return :— « City of Portland, May 23, 1853.

“By virtue of the within warrant, I have arrested the with-
in named persons, and them committed to the work-house, as
within directed.

(Signed,) “Seth C. Mason, Constable of Portland.

“Tees. Service, $3,75.”

Notice to Bangor:— “Portland, May 27, 1853.

“ Grentlemen,— Betsey Brown, wife of Timothy Brown, and
Almedia Brown, their daughter, inhabitants of your town,
have now become chargable in this city as paupers. We con-
ceive it necessary to give you this information that you may
order their removal, or otherwise provide for them as you
may judge expedient. We have charged the expense of their
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support, which has already arisen, to your town, and shall
continue so to do, so long as we are obliged to furnish them
with supplies in our almshouse, at an expense of dollars
per week.

“We are, gentlemen, with much respect, your most obedi-
ent and humble servants.

(Signed,)  “Per order,  “E. Trowbridge, Secretary
of the Board of Overseers of the Poor.”

“The (tentlemen, Selectmen or Overseers of the Poor of

the town of Bangor.”

Reply: — “ Bangor, Aug. 23, 1853.

“To the Overseers of the Poor of the city of Portland.

“ Gtentlemen,— We acknowledge the receipt of your com-
munication.

“The overseers of the poor of Bangor have not been able
to discover any law by which the overseers of the poor of any
town or city are authorized, by their own warrant, to commit
to the work-house, for an indefinite period, any persons only at
the expense of the town or city where such persons make the
commitment. Hence, I am directed by the board of overseers
of the poor of the city of Bangor, to say, most respectfully, to
the overseers of the poor of Portland, that, as Mrs. Betsey
Brown and her daughter Almedia were committed to the
work-house by their warrant, the expenses of such proceedings
are not legally chargable to any other town or city; and,
thercfore, we have no directions or orders to give respecting
them whatever.

“ We remain, Gentlemen, respectfully, your obedient ser-
vants. (Signed,) “ Charles Hayward, Per order of

Overseers of the Poor of Dangor.”

Samuel Fessenden, for plaintiffs.

1. The overseers of the poor for committing persons to the
work-houge, under the statute of 1841, ¢. 28, § 13, in such
commitment act as judicial officers, and not as executive, whose
judgment is conclusive upon the subject matter.

2. The persons so committed by virtue of such judgment
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and under a warrant of commitment, are to be regarded ag
paupers, and their support provided for in the same way as
that of other persons standing in need of immediate relief.

3. The statute of 1841, c¢. 28, § 13, providing for the erec-
tion and maintenance of houses of correction, and for the
confinement therein of the class of idle and disorderly per-
sons enumerated in the first section of the Act, contemplates
that they are to be regarded as idle and vicious paupers who
are to be brought into habits of regularity, sobriety and
industry, by forced labor, and not as convicts to be punished
for crimes.

It follows, from the above positions, if correct, that the city
of Portland, in the first instance, were bound to furnish the
immediate relief and support, and that the c¢ity of Bangor,
the place of lawful settlement of said paupers, were liable
over to the city of Portland for all such expenses, and sup-
port. Vol. 1 Mass. Laws, stat. of 1787, c¢. 54, p. 436;
Opinion of 8. J. Court of Mass., 1 Met. 572.

From this case it will fully appear, that persons committed
as these were, to the house of correction, form a distinct
class from those sentenced to the house of correction, instead
of the State’s prison or county jail, upon conviction of other
offences, who are regarded as criminals, and whose support is
first to be paid for out of the county treasury, and ultimately,
by the laws of Massachusetts, by the Commonwealth, as State
paupers, and, in our State, paid out of the county treasury.

The warrant does set out a sufficient cause for the commit-
ment of Mrs. Brown and her daughter, they falling under the
class of persons who did not exercise any ordinary calling
or lawful business, sufficient to gain an honest livelihood, but,
on the contrary, were pursuing a dishonest and criminal course
of life.

Wakefield, for defendants.

The liability of towns to support paupers, is created by stat-
ute; and one town, in order to compel another to pay it for
the support of paupers, must avail itself of the provisions, and
be limited by the conditions, created and required by statute.



408 WESTERN DISTRICT.

Portland v. Ea:ngor.

One of the required conditions is, that the person for whose
support recovery is sought, should have fallen into distress,
and stand in need of immediate relief. R. S., ¢. 32, § 29.

Mrs. Brown and daughter were not of that class of persons
described in the warrant, and liable to be seized and commit-
ted. The most that can be said, is, that they kept a house of
ill-fame. Dut the overseers have no authority to arrest and
commit persons for keeping houses of ill-fame. If the over-
seers suspected them of keeping a house of ill-fame, it was
their duty to prosecute them. R. 8., c. 32, § 28,

But it is said that the act of the overseers in making the
commitment, was judicial, and, therefore, not liable to be
inquired into.

If this act be a judicial act, it is difficult to say what act is
not; because,—

1. The overseers are ministerial, and not judicial officers ; —

2. There was no hearing of the parties;—

3. There was no adjudication.

This act is very much like that of a justice issuing a war-
rant to remove a pauper from the State, which has been held
to be ministerial. Knowles § al.’s case, T Maine, T1.

But, assuming that the supposed paupers were rightfully
committed, and were in distress when the supplies were fur-
nished, then the defendants are not liable.

Sec. 20, c. 28, R. S, provides that no town shall be liable
for the expenses of any person to said work-house, who may
not be sent thither by overseers belonging to such town.

It may be possibly said, that this clause refers to commit-
ments to work-houses erected by two or more towns.

I think it obvious that both sections, 20 and 21, and also
section 22, refer to and embrace work-houses belonging to
one and to several towns.

If the supposed paupers were rightfully committed, and
section 20 does not prohibit the recovery for supplies furnished,
still the plaintiffs cannot recover.

Chapter 178, § § 24, 25 and 26, of R. 8., authorize towns
to erect houses of correction, or appropriate work-houses for
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that purposc. See. 29 makes the parties liable for charges
of supporting paupers, when committed to the county house
of correction, also liable to pay for their support when com.-
mitted to the town house of corrcction.

Section 10 authorizes a justice of the peace to commit cer-
tain persons, which includes those described in the warrant
of the overseers.

Section 20, under certain contingencies, makes the town,
where the person committed had his settlement, liable for his
support.

Hence, had Mrs. Brown and daughter been committed
agrecably to the provisions in chapter 178, Bangor would
have been liable to pay for their support.

But the overseers not pursuing the provisions of this chap-
ter, the plaintiffs cannot recover, becanse the statute does
not make any provision for such class of cases.

Goopexow, J.—This i3 an action brought to recover for
supplies furnished by the plaintiffs to one Betsey Brown and
ber daughter, Almedia Brown, as paupers, alleged to have
had their legal settlement in Bangor at the time the supplies
were furnished. Legal notice and answer were admitted.
The amount and value of the supplies are not controverted.

It was admitted that Betsey Brown was once the wife of
Timothy Brown, and that he had a settlement in some town
in this State other than Bangor; that in 1842, a divorce
between them was decreed, on her application; that in 1838,
the family were residing in Oldtown, and that they removed
to Bangor, and there resided till about 1842 ; that when the
libel for divorce was filed, the husband was at Thomaston;
that after the divorce, the said Betsey returned to Bangor,
where she resided more than five successive years, without
receiving during that time any supplies or support as a pauper,
from any town.

In 1850 or 1851, she came to Portland, and remained until
the expenses charged in the bill were incurred. Almedia,

Vor. xuiI. 52
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her daughter, remained and lived with her mother, until said
expenses were incurred. She died in 1854, aged 22 years.

On May 23, 1853, the mother and daughter were arrested
on a warrant, and committed to the work-house in Portland,
charged by the overseers of the poor, and of the work-house
in said city of Portland, with their being residents in said
city of Portland, and being able of body to work, and not
having estate or means otherwise to maintain themselves, and
of refusing and neglecting to do so, and with living a disso-
lute, vagrant life, and exercising no ordinary calling or lawful
business, sufficient to gain an honest livelihood.

The answer does not deny that the legal settlement of the
alleged paupers was, and is, in Bangor. But it, in effect, de-
nies the right of the overseers of the poor of the city of Port-
land to commit any persons, by their own warrant, to their
work-house, for an indefinite period, otherwise than at their

- own expense.

The overseers, who ordered these alleged paupers commit-
ted to the workhouse in Portland, were under oath. It is to
be presumed they acted with integrity, until the contrary is
shown. The causes alleged in their warrant or order of com-
mitment are such as to give them jurisdiction. R. 8., c. 28,
§ 1. «It was rather a corrcctional than a penal proceeding.”
If the alleged paupers were in need, it was a proper mode of
furnishing them with the necessary supplies, and undoubtedly
the most economical.

The evidence offered by the defendants tends to confirm,
rather than confute the statement of the oversecers of the
work-house of Portland, that Mrs. Brown and her daughter
were at the time of their commitment living “a dissolute,
vagrant life,”’ exercising “no ordinary calling or lawful busi-
ness, sufficient to gain an honest livelihood.”

We are unable to find any good reason why the defendants
should not be defaulted. 1 Met. 572,

Defendants defaulted.

Texxey, C. J.,, and HatEAWAY and May, J. J., concurred.

APppLETON, J., did not sit.
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RicE, J., gave the following dissenting opinion :—

By § 13, of c. 28, stat. of 1840, it is provided, that any
two or more overseers in a town having a work-house, may,
by order under their hands, commit to such house the persons
described in the first section of the same chapter, to wit:—

1st. All poor and indigent persons that are maintained by
or receive alms from the town.

2d. All persons who, being able of body, and not having
estate or means otherwise to maintain themselves, refuse or
neglect to work.

3d. All persons who live a dissolute and vagrant life, and
exercise no ordinary calling, or lawful business, sufficient to
gain an honest livelihood.

4th. All such persons as spend their time and property in
public houses, to the neglect of their business, or by other-
wise mis-spending what they earn, to the impoverishment of
themselves, and their families are likely to come to want.

Pauperism works most important changes in the condition
of the citizen. Through its influence, he is deprived of the
elective franchise, and of the control of his own person. The
pauper may be transported from town to town, and place to
place, against his will; he loses the control of his family, his
children may be taken from him without his consent; he may
himself be sent to the work-house, or made the subject of a
five years contract, without being personally consulted. In
short, the adjudged pauper is subordinated to the will of
others, and reduced to a condition but little removed from
that of chattel slavery, and until recently, by statute of 1847,
c. 12, like the slave, was liable to be sold upon the block of
the auctioneer, for service or support.

A condition in life so undesirable, not to say revolting, to
all that is manly and ennobling in human character, should
not be established unnecessavily, nor by doubtful nor precipi-
tate action.

The situation of the pauper, or of such as are, in the words
of the statute, “likely to become paupers,” is more dependent
and unprotected than the decidedly vicions and criminal.
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Thus, while rogucs, vagabonds and beggars; night-walkers,
brawlers, pilferers, common drunkards, fortune-tellers, com-
mon pipers, fiddlers and the like, may not be sent to the
house of correction, except upon trial before a magistrate and
on complaint on oath with a right of appcal, cr before the
Supreme Judicial Court, and then restrained only for a limited
period of time; the persons described in the first section of
the 28th chapter may be sent to the work-house, by the over-
seers thereof, for an indefinite period, without any complaint,
trial, or right of appeal. Aud this unrestrained power is
exercised over a class of persons not paupers, nor even quasi
paupers, but who, it is supposed, are likely to become such.

Without stopping at this time to inquire into the expedi-
ency of conferring such powers upon any class of citizens, or
whether the statute is not in violation of constitutional pro-
visions, and the rights of the citizen, it is obvious that such
anomalous powers can only be exercised in that class of cases
which are specially pointed out by the statute. Such an
irresponsible tribunal, or body, cannot be permitted to extend
its jurisdiction by implication, nor assumption; it must walk
within the very letter of the law.

Applying these rules to the case as presented before us,
had the overseers of the work-house in Portland any juris-
diction over the persons of Mrs. Brown and her daughter
when they issued their warrant for their arrest, and sent them
to that work-house ? They were committed, as their warrant
recites, as being “persons able of body to work, and not hav-
ing estate or means otherwise to maintain themselves, refuse
or neglect to do so; live a dissolute and vagrant life, and
exercise no ordinary calling or lawful business sufficient to
gain an honest livelihood.”

The evidence reported, supports no one of these allegations,
but tends to show that these persons kept a house of ill-fame,
and, perhaps, satisfactorily establishes that fact. If so, they
might have Dbeen properly proceeded against on complaint or
indictment, for that offence, but not in this manner.

But it is contended that the warrant, and officer’s return
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thereon, is conclusive in the case. Nothing may be presumed
in favor of the jurisdiction of an inferior tribunal. Nothing,
surely, can be presumed in favor of a body, assuming to con-
trol the persons of citizens, and incarcerate them, who hardly
present the form or semblance even of an inferior tribunal.
No; such a body must show that it bas jurisdiction, before its
acts and decrees can be respected. )

It may, however, be contended, that whether the acts of
the overseers were lawful or not, is immaterial; because the
alleged paupers were in distress, and stood in need of imme-
diate relief, at the time they were supplied, and the defendant
fown was notified.

Section 29, ¢. 32, R. 8. of 1840, provides that “the over-
seers, in their respective towns, shall also provide for the
immediate comfort and relief of all persons residing or found
therein, not belonging thereto, but having lawful settlements
in other towns, when they shall fall into distress and stand in
need of immediate relief, and until they shall be removed to
the places of their lawful settlements.”

To authorize towns to interpose under this provision of the
statute, and furnish supplies, with which to charge another
town, the alleged pauper must have fallen into distress, and
stood in need of immediate relief, and the supplies must have
been furnished them, as paupers, in good faith. The law will
not permit towns, by their unauthorized acts, to force persons,
residing therein, into situations of distress, and then relieve
them, as paupers, at the expense of some other town. Such
a practice would introduce a new mode for preventing settle-
ment of persons in a town, unknown to the law. It is only
that class of persons who fall into distress, in the ordinary
course of events, or under the ordinary operation of the law,
that this statute contemplates.

There is no evidence in this case that Mrs. Brown or her
daughter were in distress, or stood in need of relief, at the
time of their arrest, under the warrant of the overseers, or
that they would have been in that condition had they not been
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thus molested, or in case they had been subjected to the ordi-
nary course of legal proceedings.

It it should be suggested, that the plaintiffs are not respon-
sible for the unauthorized acts of the overseers, and that the
alleged paupers were in distress, without fault on the part of
the plaintiffs when the supplies were furnished, the answer is,
that the acts of the overseers have been adopted and ratified
by the city, and they arc now clearly bound thereby. The
authority cited from 1 Met. 495, does not apply.

WiLLiaM B. BENSON, in Equity, versus Fravcis O. J. Swmira.

Every thing essential to a statute title must appear of record.

The power of sheriffs and their deputies to serve and execute all writs and
precepts to them committed, is conferred by statute, and does not otherwise
exist.

The modes in which they are to be served and executed is regulated by stat-
ute; and the doings of the officer, unless substantially conformable thereto,
are invalid.

The seizure of property upon execution, is necessary to make the sale valid.

Subsequent proceedings, to vest in the purchaser the title of real estate sold on
execution, relate to the #ime of the seizure, and depend upon the state of the
title as it then was.

Prior to the passage of the Act of Jan. 28, 1852, entitled “An Act to amend
the ninety-fourth chapter of the Revised Statutes,” sheriffs and their depu-
ties had no authority to seize and sell mortgaged property as a whole, when
a part of it was in a county to which their authority did not extend.

A deputy sheriff, assuming to act under the Revised Statutes of 1841, seized,
as a whole, the property of a railroad corporation, which extended into an
adjoining county, in which he was not commissioned to act. After notice of
gale had been given, and within ten days of the legal expiration of the no-
tice, the Act of Jan. 28, 1852, was passed, giving officers authority to seize
and sell, as a whole, property so situated, but it did not change the require-
ment in regard to notiee. — Held, that the notice of sale having been given
under a statute which did not authorize the seizure, it was, in contemplation
of law, no notice, and the sale void.

A notice, to be effectual, under the statute of 1852, must be given thirty days

at least previous to sale, and one, which is ineffectual till ten days only be-

fore the sale, is insufficient.
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The Act of Jan, 28, 1852, amending the thirty-fourth chapter of the Revised
Statutes, does not dispense with any proccedings previously necessary to
make a valid sale on execution,

Bin v Equity.

The plaintiff claimed to be the owner of the right to re-
deem the franchise of the Buckfield Branch Railroad Compa-
ny, together with all the personal and real estate which had
been conveyed by said company to the respondent by a deed
of mortgage; and he brought this suit to obtain a judgment
of the Court that he might be permitted to redeem the same,
on paying the sum which should be found to be due as princi-
pal and interest on said mortgage. He claimed to derive title
to the right of redemtion by virtue of a sale, on execution, of
the same, by Jesse Drew, a deputy sheriff, to David Stanley,
who conveyed it to I'. O. Libby, from whom the plaintiff held
a conveyance.

The officer who made the sale, was commissioned for Ox-
ford county, and a part of the property was in that county,
and a part in the county of Cumberland.

The points in issue in the case fully appear in the argu-
ments of counsel and the opinion of the Court.

Shepley & Dana, for plaintiff,

1. Title of plaintiff.—DBy the act of incorporation, July
224, 1847, c. 54, the road was to extend “from some point or
place near Buckfield village, through the towns of Buckfield,
Hebron and Minot, at such place at or near Mechanic Falls,
on the Little Androscoggin river, as will best connect with
the Atlantic and St. Lawrence Railroad, now located to that
place.”
~ The legal existence of the corporation, and of the road,
thus described in its charter, “with all personal and real pro-
perty of said corporation, * * * ag the same exists by
virtue of said Act of incorporation,” is admitted by the con-
veyance in mortgage to the defendant, on October 29, 1849,

The plaintiff and Rufus Porter, on November 8, 1851,
recovered a judgment against the corporation. Execution
issued thereon November 24, 1851,
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The right in equity of the corporation, with its franchise,
was seized, advertised, and sold at auction, by virtue of thaf
execution, to David Stanley, on February 7, 1852, by Jease
Drew, a deputy sheriff, who on that day conveyed the same
by deed to Stanley.

The officer advertised and procceded in conformity to the
provisions of statutes, ¢. 76,8 17; c. 94, § § 36-39; ¢. 117,
§ 205 and the purchaser became the legal owner of the equity.

June 4, 1853, David Stanley, by a deed of release, con-
veyed the equity to Francis O. Libby, who, on October 28,
1853, conveyed it to the plaintiff.

Thas plaintiff had acquired a title to authorize him to
redeen.

2. His bill is maintainable without a itender of the amount
due on the mortgage.— The defendant entered into possession
of the road on Janvary 11, 1851.

No tender was necessary, if defendant, on demand, had
unreasonably neglected to render a true account of the amount
due. Chap. 125, § 16. He had done so.

Demand was made by David Stanley for an account on
March 12, 1853. By F. O. Libby on June 18, 1853 ; and by
plaintilf on November 2, 1853. This is admitted by the
answer.

The grantee of a right in equity acquires with it a right to
the benefit of all acts of his grantor respecting the estate
mortgaged.  Cutts v. York Manuf. Co., 18 Maine, 190.

3. The estate mortgaged s subject to redemption. It is real
estate.-—The answer denies that any real estats was mort-
gaged.  [Por this assertion, (and it amounts to no more,) the
defendant, relies upon the proviso contained in the first see-
tion of the Act of April 7, 1845, ¢. 165.

The scction, in substance, declares that the real estate of
any railroad company shall be taxable to it by the eities or
towns in which such real estate may lie, provided that the
track of the railroad, and the land on which it is constructed,
ghall not be deemed real estate. That is, it shall not, for
such purpnse, be deemed real estate. The subject matter of



CUMBERLAND, 1856. 417

Benson v, Sn?x?h

the enactment, discloses the intention, and determines the true
construction of the language. The purpose of the Act is
plainly and clearly expressed. It was to authorize cities and
towns to tax the real estate of railroads, not to include as
such real estate to be taxed, the railroad bed. There was no
intention to declare that the road bed, or track, for other
purposes, should not remain as real estate. If it were possi-
ble to make a different construction, it could not be applied
to this corporation.

Its charter, granted subsequently, recognizes the land ob-
tained for the track, and other purposes, to be real estate.
By the first section, it i3 authorized “to purchase, or to take
and hold, so much of the land and other real estate,” as may
be necessary. By the fourth section, it is authorized to pur-
chase and hold land; and the thirteenth section declarcs that
“gll real estate purchased by said corporation, for the use of
the same, under the fourth section of this Act, shall be taxa-
ble to said corporation, by the several towns and plantations
in which said lands lie.” So that the very lands purchased
by this corporation for its road-bed and other uses, are recog-
nized to be real estate, and taxable as such, contrary to the
provisions of the Act of 1845.

Some of the effects of a different construction, would be,
that land, purchased for a railroad, may be purchased and sold
as a horse, or bale of goods; and that the titie to it may be
conveyed without any deed or other evidence of it. And
there could be no other means of ascertaining or proving the
title than is common for all personal property; there could be
no security of title by record; for a record of title to personal
property, made in the registry of deeds, is uvauthorized and
void. If the railroad, to vary the course or shorten the dis-
tance, should, in any place, be discontinued, the land on which
it was constructed must become again real estate; and yet
the title of the then owner may have been acquired withous
any written evidence of it, and proof of such title must be
received in courts of law.

4. The equity of redemption has not been foreclosed or for-

VoL. XLIIL 53
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feited.— The defendant does not appear to have entered for
condition broken, according to any of the modes provided by
statute, c¢. 125, § 3.

His answer states that he notified the corporation on Janu-
ary 11,1851, of the non-payment of the sums that had become
due, &c.; and that he would accept the mortgaged premises
in full satisfaction of said debt, and allow the corporation
three years to redeem; “that upon said notice and proposal
said road and premises were delivered to this respondent by
said company ; that more than three years have clapsed, and
no payment has been made.

There is no proof presented that the corporation, by any
vote or legal act of its officers, agreed to that proposal.

A merc delivery of the possession of the road would not
make the corporation a legal party to such an agreement.

If such an agreement had been actually made it could
not operate to create a forfeiture. Ireland v. Abbots, 25
Maine, 155.

F. 0. J. Smith, pro se.

1. The complainant claims a right to redeem, as of mort-
gage, the property of the Buckfield Branch Railroad Company,
as conveyed to the respondent by deed, a copy of which
makes part of the case.

This alleged right of redemption is claimed to have been
derived to the complainant from the purchaser of the same at
a sherifl’s sale, conducted in conformity to the provisions of
the 76th chap. of the Revised Statutes, § 17; and of the 94th
chap. § § 36-39; and ¢. 117, § 20.

But the sale so made was wholly insufficient to pass any
valid title. The officer’s return of his proceedings of sale,
and his deed to Stanley, represent expressly, as well as by
reference to the deed of defendant’s title from the railroad
company, the situation of the mortgaged premises to have
been, at the time of seizure and sale, in towns of two differ-
ent counties, viz.: in Buckfield and Hebron, which were in
Oxford County, and in Minot, which was in Cumberland
county. The same return and deed of sale, represent the
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notices of sale to have been posted up in the towns of Sumner,
Paris, Oxford and Turner, which were in Oxford county, and
in Auburn and Poland, which were in Cumberland county.
The deputy sheriff, in his seizure and return upon the execu-
tion, claims to act only by his authority as an oftficer limited
to the county of Oxford. In no other capacity did he assume
to act. In his deed to Stanley, he expressly recites his
authority as “a deputy sheriff under Samuel Gibson, sheriff
of the county of Oxford.” This officer of Oxford county
had no authority to execute the commands of the writ of
execution without the limits of his county, and within the
limits of another county, for which he had not been commis-
sioned. His proceedings, therefore, in making seizure and
sale of the judgment debtor’s estate, either real or personal,
without the limits of Oxford county, and within the limits of
Cumberland county, were wholly void. The seizure was
made, as by the officer’s return, on the #first day of December,
1851.” “The subsequent proceedings, necessary to make a
levy available, have reference to that day, and depend upon
the state of the title, as it then existed.” Bagley v. Bailey,
16 Maine, 153.

The R. 8., ¢. 94, § 40, provides, that “the seizure of the
right on the execution, shall be considered as made on the
day when the notice of the intended sale was given, whether
to the debtor, or by posting up notice,” &e. The officer’s
return fixes that day as the 5th of December, 1851. Of
course, the subsequent proceedings necessary to make the
levy available, referred only and exclusively to the authority
with which the officer was vested, and under which he acted,
on that day.

“Every thing essential to a title under the statute, ought
to appear of record.” Wellington v. Gale, 13 Mass. 488,

A sheriff’s sale operates a statute transfer of the interest;
and it is essential to the title of the purchaser, that the
requisites of the statute should be complied with.” As «if a
tract of land mortgaged is situated in more towns than one,
it 18 necessary that the sheriff, in making sale of the mortga-
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ger’s right in equity of redemption, under the statute of 1821,
c. 6, [R. 8. 1840, ¢. 94, § 37,] should post up two notifications
in every town where any part of the land is situated.” Gros-
venor v. Litile, T Maine, 377.

The Court say, in this last case, “a part of the land mort-
gaged was situated in the town of Poland. The officer posted
up a notification in but one place in that town. The omission
to do it in two places there, we are satisfied, is fatal to the
title of the purchaser. Nor is it, in our opinion, the less so,
because the mortgage also embraced land lying in another
town.”

The equity of redemption being an entirety in Iands of two
counties, and the seizure and sale assuming to cover that
entirety, they could not be good for the redemption of a part,
and bad for the remainder—good for so much as lies in one
county and bad for so much as lies in the other county. For
the grantee of a part of mortgaged premises cannot redeem,
except by payment of the whole mortgage. Smith v. Kelly,
27 Maine, 237. And to make valid the sale of a right to
redeem a part, upon terms that would operate as an obligation
to redcem other property than the purchased redemption fails
to cover, although represented as covering, is wholly unwar-
ranted by any statute authority. IHence, in the above case,
the sale of the cquity of redemption, being to lands in two
distinct towns, and insufficient in reference to the portion
sitnated in one of those towns, because both portions were
designed to be covered by the sale, vitiated the whole sale.
Aund the case of Franklin Bank v. Blossom, 23 Maine, 546,
confirms this position.

2. The plaintiff’s claim, that this bill is maintainable with-
out a tender, for reasons set forth in his argument, was trav-
ersed and denied, and the following authorities were cited:
Battle v. Griffin, 4 Pick. 16; Fay v. Valentine, 2 Pick. 546;
Willard v. Fiske, 2 Pick. 540; Putnam v. Putnam, 13 Pick.
130; Willard v. Fiske, 2 Pick. 543 ; Whitwood v. Kellogg,
6 Pick. 430; Roby v. Sherman, 34 Maine, 272.

3. The estate mortgaged was not real estate.
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The charter, § 1, expressly provides, “and the land so
taken by said corporation, shall be held as lands taken and
appropriated for public highways.”

Unless the ownership of an easement confined to the use,
and never descending into the fee of lands, acquired by the
public in highways, constitutes real estate, then railroad beds
and tracks are not real cstate, but are expressly made a less
estate—a mere easement—not subject to the operation of
the rights of redemption like real estate. It is but a chattel
interest.

Again ; the charter itself discriminates between what is real
estate, belonging to the corporation, and what is not real
estate, in the lands they use. Sect. 13 provides, that «all
real estate purchased by said corporation, for the use of the
same, under the fourth section of this Act, shall be taxed to
said corporation, by the several towns and plantations in
which said lands lie, in the same manner as lands owned by
private persons; and shall, in the valuation list, be estimated
the same as the other real estate of the same quality in such
towns or plantations, and not otherwise.”

Turning to the fourth section, it is found, that the “presi-
dent and directors” have authority “to purchase and hold
land, materials, engines, and cars,” &c. In section 1, also,
the language is “to purchase or to take,” the two modes being
alternatives, and contradistinguished. In each section, the
title thus contemplated by purchase in respect to land, is as
absolute as the title contemplated in respect to “materials,
engines and cars.” The process is one of absolute purchase.
The plaintiff has not exhibited a title covered by the mort-
gage, to one square inch of real estate so purchased by the
mortgager, or so held by purchase. On the contrary, the
whole estate held, is that which has been “taken” under the
provisions of the first section of the charter, and for the use
of which, not for the title, damages have been assessed. To
say, that taking by purchase, and taking by virtue of the
authority derived from the power of eminent domain, still
reserved to the State and delegated in the charter, are one
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and the same in meaning, or in effect, finds no support in judi-
cial precedent, or in reason. When taken in tho former way,
the fee passes to and remains in the corporation, without
reversion, whether the road be continued in operation, or not.
In the latter case, the fee never passes to, and is never vested
in, the corporation, but reverts, disencumbered, on the instant
the road ceases to be continued in operation and upheld under
the charter.

These different operations of the titles held by the corpor-
ation, illustrate, beyond disputation, it would seem, the dif-
ferent natures of those titles.

Hence, it has been adjudged, in Frycburg Canal v. Frye,
5 Greenl. 42, where the damages for land taken to build a
canal, are in question, it does not involve any title to real
estate. See Harrington v. County Com. Berkshire, 22 Pick.
266. ,

In Weston & als. v. Foster § als., T Met. 299, «the Court
are of opinion, that the Eastern Railroad Company, by having
laid their road over the premises, acquired only an easement
therein, and no title to the estate.”

So where, in the charter of the Vermont Central Railroad
Company, it is provided that the company may take land for
the use of their road, and “shall be seized and possessed of
the land,” it is adjudged that they are not made owners of
the fee, but it gives them a right of way merely.” Quimby
v. V. C. R. R. Co., 23 Verm. 387; Ib, 1 Am. Railway
Cases, 251.

So, in T'rus. of Pres. Cong. in Waterloo v. Auburn and
R. R. Co.,, 3 Hill, (N. Y.) 568, the Court say, “But the
plaintiffs were not divested of the fee of the land by the
laying out of the highway; nor did the public thus acquire
any greate