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JUSTICES, 

By an Act of the Legislature, passed March 16, 18.55, it was declared that 
the Su1,reme Judicial Court for the purpose of hearing and determining all 
questions of law and equity, and for the trial of capital oifonces, should con­
£ist of four justices. to be designated from the members thereof by the gov­
·ernor with the advice and consent of the council. Under this Act, in April 
-of that year, tl1e following members of the Court were designated for the 
purpo:ses therein named, and constituted the law court in the hearing and 
determination of all cases in 135.; : -

IloN. ETHER SHEPLEY, LL. D, CmEl' JusTIOF~ 
lloN, JOHN S. TENNEY, LL. n. 
HoN. RICHARD D. RICE, 
HoN. JOHN APPLETUK. 

*** By an Act of the Legislature of March 16, 1855, provision was made 
for an additional member of t 1e Supreme Judicial Court, and Hon. SETH MAY 

was appointed and commissioned tor that office. 
The commissions of Hon. Ether Shepley, C. J., and Hon. Joseph Howard, 

Associate Justice, haYing expired in October, 1865, Hon. JoHN S. TENNEY 
was t'.,en appointed and commissioned as Chief Justice of the Supreme Judi­
dal Court, and. Hon. Daniel Goodenow was appointed one of the Associate 
Ju:;ticcs, and designated as oue of t'.1C members of the Court of law. 

Hon. \VooDnn,v DAns was appointed and commissioned as an Associate 
Justice of that Court. 

Cases reportccl in this volume with this (t) prefix were determined by the 
.remai11i11g members of the law Court, after the commission of Chief Justice 
Shepley had expired. 
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CA.SES 

IN THE 

SUPREME JUDICIAL COURT, 

FOR THE 

EASTERN DISTRICT, 

1854. 

COUNTY OF PENOBSCOT. 

JEWETT versus RINES o/ als. 

In a suit on a poor debtor's bond, the disclosure by him made, signed and 
sworn to, is admissible in evidence. But the debtor's statements, though 
made at the time of such disclosure, cannot bo received. 

It is no valid objection to such use of the disclosure, that the answers therein 
were written by the creditor's attorney. 

The adjudication of the justices, as to the property thus disclosed, is not con­
clusive, but is subject to revision in a suit upon the bond. 

Of the acts and omissions of the justices by which a bond may be forfeited. 

Where the debtor disclosed money which he afterwards paid to the parties, 
but not for the creditor's use, no demand is necessary to recover the amount 
in a suit upon the bond. 

ON EXCEPTIONS from Nisi Prius, APPLETON, J., presid­
ing. 

DEBT on a poor debtor's relief bond. 
In defence, the record of two justices of the peace and 

quorum, certifying that the principal debtor had made a 
disclosure and been admitted to the oath prescribed by law, 
was read in evidence. 

VOL. XXXIX. 2 
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EASrrnR>f DIS'l'IUOT. 

Jewett v. Rines. 

Tho plaintiff then offered and read (though olJjected to,) 
tho debtor's disclosure, hy which it appeared that he had in 
his hands and possession, at the time of making it, $G in 
money, two notes amounting to ~,2G, and some personal 
chattels. 

On an alias execution issued a few days after this disclos­
ure, the notes and personal property were d.emanded, and 
such property, ( excepting the notes,) was turned out to tho 
sheriff, and. sold and appropriated in part payment of the 
execution. 

By the justices' record it appeared, that the tlehtor did 
not offer to assign the notes disclosed in writing, hut did 
offer and tender thorn to the creditor's attorney,. and tho 
justices certified that the notes wore outlawed a111l consid­
ered hy them worthlcs~. 

'l'ho hearing before the justices was continued to a second 
clay, and tho copies showed, that the $G, disclosed as in the 
debtor's possession, were paid to the justices; and that they 
did not appraise any bank bills, notes, accounts, bonds or 
other contracts belonging to the debtor anu disclosed by 
him; hut they certified, that the creditor should. han a lien 
for thirty days on the notes and other personal estate dis­
closed by tho debtor as his. 

The defendant offcreu to prove, that the debtor at the 
time of his disclosure stated, that the $6 was not his money, 
but tho property of one Dunning, and that it was through 
the neglect of tho justices it was not written down; and that 
most of the disclosure was written by the creditor's attor­
ney; ancl that no request was made to the justices to reduce 
the disclosure to writing until it was nearly completed. 
Proofs of other important facts stated at the time hut not 
written in the disclosure, were offered, but the Court re­
fused to receive the evidence. 

Defendant offered proof of the worthlessness of the notes, 
and that they were offered to plaintiff and declined; also, 
that they were loft in the possession of the justices, and 
there remained till brought into Court. 
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Jewett v. Rines. 

The debtor stated in his disclosure that he had no inter­
est in any real estate. He was asked about a bond gfren 
to convey certain real estate; and the date and contents of 
the bond were set forth in the disclosure. The justices de­
cided the bond to be null and void. And no request was 
made for any lien upon real estate, nor was any attached. 

Defendants requested the following instructions; - that 
the adjudication by the justices as to the property was con­
clusive; - that the debtor having paid over the $6 into the 
hands of the justices, eyen if it was his own money, was 
sufficient, and neither he, nor his sureties could be liable for 
the misappropriation or error of the justices;- that the 
reason assigned by the justices, that the notes were " out­
lawed and worthless," was such a consideration of them as 
amounted to an appraisal, and was an appraisal that they 
were of no value; - that the creditor having renewed his 
e¥cution and taken the personal property, on which the 
justices gave him a lien, did thereby waive his remedy upon 
the bond given on the former execution; - and that he had 
waived his right to the $G, by not making any demand for the 
same, either upon the debtor or the justices. Each and all 
which instructions the Judge declined to give; but did in­
struct them, that there was a breach of the bond and that they 
must find for the plaintiff for the amount of the money be­
longing to Rines, and for the value of the notes, if they found 
them of any value;- that they should consider the whole sub­
ject and the evidence, and return such verdict as in the whole 
matter the proof should satisfy them the plaintiff had sustain­
ed; that they must judge whether the $6 referred to in the 
disclosure, was. the property of Rines, and if so, the plain­
tiff was entitled to damages to the amount of $3 or $6, as 
they might determine his interest in the money, or nothing, 
and for such further sum as they might find the value of the 
notes and the contract for hauling logs to be, if they found 
them of any value, and such other damages as the plaintiff 
was shown to have sustained. 



12 EA.S1~ERN DISTRICT. 

Jewett v. Rines. 

A verdict was returned for plaintiff for $49,92., and the 
defendant excepted. 

Wilson, in support of the exceptions. 

W. C. Crosby, contra,. 

TENNEY, J. -This case is presented on exceptions to 
the rulings, and to the instructions of the Judge to the jury, 
and to the refusal to give instructions as requested by the 
defendants. 

The disclosure of the debtor was properly admitted in 
evidence. The statute, c. 148, § 26, provides, that the cred­
itor may, upon examination before the justices, propose to 
the debtor any interrogatories, pertinent to the inquiry, and 
they shall, if required by the creditor, be proposed and an­
swered in writing, and the answers shall be signed and sworn 
to by the debtor, and the creditor may have a copy of the 
interrogatories and answers certified by the justices, -.in 

payment therefor. If there is any omission of acts of the 
debtor, or of the justices, in the examination and proceed­
ings, essential to tho rights of the creditor, so that he fails 
to be benefited by the property disclosed, upon which he 
has a lien, by the statute, a breach of the bond will take 
place. Harding v. Butler, 21 Maine, 191. And in order 
to ascertain, whether there have been such omissions, the 
disclosure becomes important, and was manifestly designed 
to be used in a suit upon the bond, if it should be deemed 
expedient by those interested. 

By the disclosure, tho debtor had in his hands the sum of 
six dollars in money, certain ::iotes of hand, and pa.rsonal 
chattels. The record shows, that the debtor paid this money 
to the justices; and it is perfectly evident that it was treat­
ed by him and by them as his property, when disclosed. The 
proof offered, that he stated this money to be that of an­
other, and that the justices omitted to have that statement 
appear in the disclosure, was wholly inadmissible. Such 
proof would not become a part of the disclosure signed and 
verified by the oath of the debtor at the time required, and 
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Jewett v. Rines. 

would be contradictory to the import of that which was sign­
ed and authenticated, according to the provisions of the 
statute, and upon which the judgment of the tribunal, in al­
lowing him to take the oath, was predicated. And it would 
be repugnant to well settled principles, to allow the state­
ment of the debtor, thus solemnly made, and acted upon, 
to be contradicted, controlled or explained, by the evidence 
offered, to avoid the consequences of what was previously 
done or omitted. 

The creditor's attorney is not prohibited by the statute 
from writing tho debtor's answers to the creditor's interroga­
tories. And there is no limit during the examination, be­
yond which the creditor cannot proceed to reduce to writ­
ing the interrogatories and answers, where no objection is 
interposed, but the request is granted. 

The disclosure shows, whether the debtor had property 
of any kind, to which the creditor could resort for the sat­
isfaction of his execution, in any of the modes provided by 
the statute. And if the justices adjudged such property 
not subject to the creditor's lien; or omitted to do that 
which was required in order to make it available to the 
creditor, when by the disclosure it was clearly liable to be 
taken on execution, such adjudication is not conclusive, but 
is subject to revision in a suit upon the bond. Butman 
v. Holbrook, 27 Maine, 419. 

Neither the disclosure, nor the justices' record show, that 
the six dollars in money, disclosed, was deposited with the 
magistrates, to be disposed of like other personal property, 
which it appeared by the debtor's statements that he had; 
but it was withdrawn from the articles disclosed, and paid 
to them, as is shown by the terms used, and on the authori­
ty just cited, was a breach of the bond, and the certificate 
is avoided. 

The record declares, that the magistrates did not appraise 
any bank bills, notes, accounts, bonds or other contracts be­
longing to the debtor, and disclosed by him. Notes were 
shown to be owned by the debtor, and the omission to have 
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them appraised was a breach of tho bond. Harding v. 
Butler, before cited. If upon their face, they appeared 
barred by the statute of limitations, a new promise might 
have been shown, if the creditor could have been heo,rcl on 
the appraisal as he was entitled to be. Wingate v. Lee­
man, 27 Maine, 19Lb. The case docs not find, that tho 

justices adjudged them to be worthless, as is assumed by 
tho defenclants in their request for instructions, and nothing 
was done which was inconsistent with the record, that they 
were not appraised; but on the other hand, a record was 
made, that the creditor should have a lien thereon for 
thirty days, though there was no such assignment as tho 
statute requires, c. 148, § 30, and when they were demand­
ed by the officer, who had the alias execution, were not de­

livered. 
The bond having been broken, it is difficult to pcrceiYe 

in what manner the taking of property disclosed, kept, and 
afterwards delivered to the officer and sold for a sum less 
than the amount of the execution, can cure the omissions 
and the irregularity of the proceedings, which constituted 
the breach of the bond. This was in nowise prejudicial to 
the rights of the debtor. 

A. demand of the money disclosed would have been use­
less, when by the debtor's disclosure and the magistrates' 
recoru, it was paid away before the oath was taken, and it 
was not treated by tim or by them as property on which a 
lien was expected. 

Tho instructions in relation to tho damages were quite as 
favorable as the defendants were entitled to. 

Exceptions overruled. 

SHEPLEY, 0. J., and HOWARD and HATHAWAY, J. J ... con­
curred. 
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Paine v. Paulk. 

PAINE, Adrninistrator de bonis non, App't, versus PAULK, 
Adrninistrator de boriis non. 

An allowance to the widow by the Judge of Probate, in the settlement of 
estates, can only be discharged from the proceeds of the personal estate. 

If the allowance exceeds the value of the personal estate, for such excess it 
cannot be sustained. 

An administrator, who, under license of the Probate Court, sells the real es­
tate of his intestate, for the payment of debts and incidental charges, and 
makes use of the avails thereof in his business, is chargeable with lawful 
interest thereon, while thus using it. 

ON FACTS .A.GREED. 
APPEAL from a decree of the Judge of Probate for Penob­

scot County. 
The defendant represents the estate of Erastus Learned, 

deceased, and the appellant that of Enoch Brown, deceased, 
who was a creditor of defendant's intestate. 

Learned died in 1836, and administrators were appointed 
of his estate. They returned an inventory of real estate to 
a large amount, and of wearing apparel and household fur­
niture $561, and other personal estate consisting of choses 
in action of over $12,000. 

On petition of tho widow, the Judge of Probate allowed 
her $1000. Starrett, one of the administrators, paid to­
wards her allowance $560, which was charged and allowed 
in his final account. The administration of the estate was 
not closed before Starrett died, and the other resigned, 
when in April, 1842, the defendant was appointed adminis­
trator de bonis non. 

In 1842, license was obtained by defendant to sell all the 
real estate, and tho same was sold, in 1843, together with 
the reversion of the widow's dower. 

The estate, in 1837, was represented to be insolvent, and 
commissioners were appointed to examine the claims. From 
their decision on one claim, the administrators appealed, and 
the same was finally decided by the Supreme Court in 1850. 
On account of this litigated claim no account was settled by 
the defendant until the decision; but the defendant made 
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use of the money belonging to the estate, in his business, 
during the pendency of that suit, and until the settlement 
of his account in 1853. 

No part of the personal estate inventoried has become 
available to the administrator, save the wearing apparel and 
furniture, and the rest is entirely worthless. 

In the account filed by the defendant in the Probate 
Court, in 1853, are credits for no other sums than for pro­
ceeds of real estate sold under license, out of which he 
charged for payment of the widow's allowance $500. 

This allowance was objected to by the appellant, but the 
charge was allowed by the Judge of Probate. 

At the time of this settlement, the appellant claimed, 
that the defendant should be charged with interest upon the 
money of the estate in his hands, used in his business oper­
ations, but the Judge decided otherwise. 

The causes assigned for the appeal were: -
1. The allowance of $500, paid for balance of allowance 

to the widow of said Learned, it having been paid out of 
the proceeds of real estate. 

2. The allowance of more than $440, on that item, that 
sum alone being duo her if any thing. 

3. The non-allowance or credit of interest on tho bal­
ance found due from said Paulk remaining in his hands from 
the year 1843 to the settlement of his account, he having 
traded upon the same. 

The Court were to render a judgment conformable to 
law. 

Paine, pro se. 
1. The defendant sold lands belonging to the estate, and 

received his pay therefor, which money he bas ever since 
used in his business. Such use, it is contended, makes him 
chargeable with interest. Wyman v. Hubbard, 13 Mass. 
233; Stearns v. Brown, l Pick. 530; Boynton v. Dyer, 
18 Pick. 1; 1 Johns. Ch. 510; Manning v. Mannlng, l 
Johns. Ch. 535; Brown v. Reckett, 4 Johns. Ch. 303; Kel-
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lett v. Rathbun, 4 Page, 102; Griswold v. Chandler, 5 
N. I-I. 492; McAllaster v. Bruce, 1 Mc:Mellen's Oh. 275. 

In England the courts uniformly recognize this principle. 
Sutton v. Sharpe, 1 Russ. 146; Peety v. Starr, 4 Vesey,jr., 
620; Millard v. Gray, 2 Oollyer's Oh. Cases, 295. 

2. The fact that the funds were retained to await the de­
cision of an appeal, then pending, does not excuse the charge. 
The reason of the rule is, that having made use of the money, 
the estate is entitled to the legal compensation which such 
use attaches to it. 

3. It is further contended that from the facts presented, 
the defendant is chargeable with interest. .A.11 the authori­
ties concur in this, that where there has been an unreasona­
ble delay in accounting for trust funds, interest for that 
cause will be charged. The defendant was a party to the 
appeal for eight years, and then rendered no account until 
three years after its termination. Such delay is unjustifia­
ble and makes him accountable. 

4. The payment of the widow's allowance out of avails of 
the real estate was illegal. From the appearance of the in­
ventory, the allowance made by the Judge was reasonable, 
but the personal assets all failed, excepting the sum of $560, 
all of which was delivered to the widow. The deficit the 
appellee paid from the proceeds of real estate. 

The language of the statute authorizing allowances is ex­
plicit; they can only he made out of personal estate. R. S., 
C, 108, § 18. 

The strictness with which courts guard the real estate is 
indicated by Brazier v. Dean, 15 Mass. 113; Cram v. Cram, 
17 Pick. 42 7. 

5. But if this allowance made by the Judge is correct, the 
payment by the appellee was too large; $440 was the sum 
due to the widow, and he has paid $500. 

Kent, for appellee. 

VoL. xxxrx. 3 
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JIATHA w AY, J. -The administrator is the legal personal 
representative, and has charge of the personal property of 
the deceased intestate. 

The intestate's real estate goes to his heirs, subject only 
to its liability "for the payment of just debts, incidental ex­
penses of sale, and charges of administration," and does not 
become assets in the hands of the administrator, unless it 
become necessary to sell it for those purposes; when, by 
special license from the court, he may be authorized so to 
do. R. S., c. 112, § 1. 

In the settlement of an intestate estate, "the widow, be­
sides her apparel and ornaments, shall be entitled to so 
much of the personal estate as the Judge shall determine to 
be necessary, according to the degree and estate of her hus­
band, regard being had to the state of the family under her 
care." Stat. c. 108, § 18. 

The case at bar finds that the whole value of the personal 
estate of the deceased was but five hundred and sixty-one 
dollars, and to that extent only, can the allowance of the 
Judge of Probate to the widow be sustained. 'I'he allow­
ance was so much "of the personal estate," and could not, 
of course, exceed the whole amount of the fund out of which 
it was payable. It must, of necessity, have that limitation. 
The administrator, Starrett, paid her five hundred and sixty 
dollars, and hence it follows, that the payment of four lrnn­
dred and ninety-nine dollars, of the item of five hundred 
dollars, paid her by the defendant, was a wrongful appropri­
ation of the money which had been raised by the sale of 
real estate for another purpose, and so much of that charge 
cannot be allowed him. 

The case finds "that the defendant has made use of the 
money belonging to the estate, in his business, during all 
the time, since he received it in 1843, and that the money 
was received for real estate sold under license of Court for 
the payment of debts, :in which case the administrator must 
have given bond, as required by stat. c. 112, § 5, "that the 
proceeds of the sale should be truly applied and accounted 
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for according to law,"· and there can be no question that he 
is chargeable for lawful interest, on money thus raised and 
received, while he used it. 

The decree of the Probate Court is reversed and the case 
is remanded for further proceedings accordingly. 

SHEPLEY, C. J., and TENNEY, HOWARD and APPLETON, J. J., 
concurred. 

BATTLES versus BATCHELDER. 

Of the proofs as part of the res gestce, 

After a transaction is closed and the parties to it have separated, the declara­
tions of others having no connection with the transaction, though relating 
to it, are not admissible in evidence, as part of the res gestce. 

ON EXCEPTIONS from Nisi Prius, APPLETON, J., presid­
ing, and on motion for a new trial. 

REPLEVIN1 for a horse. 
It appeared that the defendant and others bantered the 

plaintiff about his horse. He asked the defendant what 
he would give him for the horse, to which the reply was 
$40. Battles said, "hand over the money." Defendant 
said he "did not know as he had so much money, but could 
borrow it of Simpson Rollins," to which Rollins answered 
that" he only had 75 cents." 

The plaintiff then said, "if either of you have got so 
much money, you may have him." 'l'he defendant then pull­
ed out of his vest pocket $50 or $60, and counted out $40, 
and handed it to Battles. The plaintiff did not seem in­
clined to take the money, and it was laid upon his arm. 
There was some joking about it. 

The defendant then went into the stable, near which the 
conversation was had, took out the horse and led him off. 

There was some evidence offered by plaintiff that the 
horse was of a greater value. 

The plaintiffs offered to prove, (as a part of the res gestm, 
showing how the bystanders regarded the transaction on the 
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part of the defendant, and as showing the reason why plain­
tiff did not follow and reclaim his horse, and why the plain­
tiff did not forbid the defendant from taking the horse 
away,) that one or more of tho bystanders who heard the 
whole conversation, said to Battles, after Batchelder had 
gone out of hearing with tho horse, in substance, "you had 
better not go after him, it's all a joke; he will bring him 
back, and at worst it will only cost you a treat to get him." 

The testimony was rejected. .A. verdict was returned for 
defendant, and plaintiff excepted. 

Knowles ~ Briggs, in support of tho exceptions. 

Peters, contra. 

TENNEY, J. -The evidence rejected was offered as part 
of the res gestm. Declarations of a party at tho time of 
the transaction, are expressive of the character, motive or 
object, and regarded as verbal acts, indicating a present pur­
pose and intention, and are admitted in proof like any 
other material parts of the res gestm. 1 Greenl. J!Jv. § 108. 
But the declarations of others having no connection with 
the transaction, after it has closed, and the parties have 
separated, can be nothing better than such hearsay evidence, 
as can never he held admissible. The proof excluded was 
of the latter character. 

According to the evidence reported, the language used by 
the parties, and their acts done thereupon, wore sufficient to 
constitute a valid contract, if intended by them as that lan­
guage and those acts would import, independent of other 
circumstances. Whether they did so design, or whether the 
plaintiff did not intend to sell the horse for the price which 
he stated, and the defendant did not suppose he so intended, 
were questions which belonged to the jury to settle. This 
the jury have done, and the Court cannot properly interfere 
with the verdict which they have returned. 

Exceptions and motion overruled. 

SHEPLEY, C. J., and How.A.RD and HATH.A.WAY, J. J., con­
curred. 
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WHITCOMB versus SIMPSON 4° al. 

If notes, secured by mortgage on land, are paid when or before they are 
due, by an absolute deed of the land mortgaged and other land, the title 
under the mortgage is thereby e:i:tinguished. 

If, after an attachment of an equity of redemption, the mortgager convey the 
pre:nises to the mortgagee by an absolute deed, for the consideration of the 
notes secured by the mortgage and other land, such grantee cannot hold 
the estate which may be duly levied on by virtue of the attachment, against 
such attaching creditor of the mortgager. 

Such attachment, after the mortgage has been canceled, is made available only 
by a levy upon the land, 

And no fraudulent intent, in the creditor making the attachment, will author­
ize the original mortgagee to revive his title under the mortgage after it has 
once been canceled. 

ON REPORT from Nisi Prius, HATHAWAY 7 J., presiding. 
WRIT OF ENTRY. Plea, nul disseizin. 
The plaintiff introduced a recorded deed from one Levi 

Green to himself, dated in 1827, of the demanded premises. 
The tenant claimed title by a levy of an execution in his 

favor against John A. Whitcomb, the attachment on the writ 
having been made April 9, 1852. He also produced an 
office copy of a deed of warranty of the same from the 
plaintiff to said John A. Whitcomb, dated August 10, 1846, 
and recorded in Jan. 1851. 

On April 2, 1852, Whitcomb mortgaged the premises to 
the plaintiff to secure payment of notes of' between one 
and two hundred dollars, but it was never recorded, and 
was given up and canceled May 5, 1852, when a deed of 
the premises of that date was given by Whitcomb to plain­
tiff and duly recorded on May 6, of the same year. This 
deed was introduced by demandant. 

It was in evidence by demandant, that the notes secured 
by the mortgage were paid by swapping places. When the 
absolute deed was given to the demandant, he gave up to 
Whitcomb the mortgage and notes as part consideration for 
the absolute deed. And then the mortgage and notes were 
canceled. 

39 211 50 132 



22 BASTERN DISTRICT. 

,vhitcomb v. Simpson. 

Thero was evidence tending to show, that the tenant 
knew of the mortgage before making his attachment. 

The case was submitted to the Court, with power to draw 
inferences of fact as a jury might, and to render judgment 
according to the legal rights of the parties. 

C. P. Brown, for tenant. 

Kent, for domandant. 

TE~NEY, J. -At the time the tenants made their attach­
ment, the demandant held a mortgage of land, a part of which 
is the premises in dispute, for the security of sundry notes, 
amounting to a sum between one and two hundred dollars, 
against John A. Whitcomb; and tho equity of redemption 
was owned by the lattor. After this attachment had become 
perfect in all respects, the mortgager conveyed to the de­
mandant, by an absolute deed, the whole of the land covered 
by the mortgage, and received tho consideration therefor in 
the notes secured by the mortgage, and another farm. 'This 
transaction was on :May 5, 1852, and the notes were given 
up to John A. Whitcomb, with the mortgage, which was can­
celed. The mortgage was never recorded; but as the 
demandant relies upon evidence, that the tenants had actual 
notice of its existence: before their attachment, for the pur­
pose of considering the respective rights of tho parties in 
this suit, it may bo treated as duly registered. 

To entitle the demandant to recover, the facts reported 
must show that the right to do so is with him. And when 
it appears that tho mortgage of April 2, 1852 was canceled 
and given up, and the notes treated as paid, under the new 
bargain of May 5, 1852, without any fact in the case that the 
condition of the mortgage was broken, the breach cannot be 
assumed. If there was no breach of the condition, it was 
saved by tho payment of the notes, and the cases of Abbot 
v. Upton, 19 Pick. 434, and of Holman v. Bailev, 3 Met. 
55, cited by the defendants, are applicable. 

If the condition of tho mortgage was broken when it was 
canceled, and the notes given up, what are the rights of the 
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defendants? The contract between the demandant and 
John A. Whitcomb, on May 5, 1852, was executed, and 
intended by them to be so, in all respects without any con­
dition. The notes which the former had held, were supposed 
to be paid, as much as they would have been by the delivery 
of money for them. The attachment operated to tho injury 
of the dernandant no more than it would if there had been 
no mortgage and notes, and he had paid the money for the 
land. He chose to pay a part of the consideration of the 
land in the mode adopted, when he had constructive notice 
of the attachment, and must have known of his exposure to 
loss, if he did not possess himself of all the facts which 
could have been obtained at the office of the Register of 
Deeds. 

The case is unlike that of Crosby v. Chase, cited in the 
argument for the demandant, where it was intended by the 
parties to the absolute deed, that the mortgage and the 
notes secured thereby should remain to prevent the tenant 
from obtaining the land by an attachment and subsequent 
proceedings, when the attachment could not then be known 
with certainty, the statute providing for the notice at the 
Registry, not then having been enacted. Statute 1838, § 344. 
The notes and the mortgage did remain with the mortgagee 
in pursuance of the agreement. 

It was by a recital in the absolute deed taken by the 
mortgagee in the case referred to, that the tenant relied to 
hold the land under his attachment and subsequent levy. 
The Court decided, that if the demandant was embarrassed 
by any estoppel supposed to result from his acceptance of 
the absolute deed, containing the recital, he was relieved by 
the course taken by the tenant, who in the exercise of his 
legal right, so far as the deed operated upon him, rode over 
and defeated it; and that he could not be permitted to 
defeat the deed for one purpose, and set it up for another. 

In the case at bar, the demandant introduced the deed of 
John A. Whitcomb, dated May 5, 1852. The tenants in no 
manner, or for any purpose relied upon this deed. They 
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proved the fact, which was not disclosed by it, that the notes 
were intended by the holder and the maker to be paid; that 
they were paid, by land, a part of which is holden by the 
demandant, unincumbered by the tenant's levy, and were 
given up with the mortgage, which was canceled. At the 
time of the attachment, the tenants had secured by it the 
right in equity of redemption of that mortgage. This could 
not be taken from them by other parties. After they re­
covered their judgment and took their execution, it was 
under the Statute, c. 114, § 31, that they took the course 
pursued to make that attachment available. The sale of the 
right in equity of redemption, as it was when the attachment 
on mesne process was made, would necessarily deprive them 
of all benefit of that attachment. The parties to the mort­
gage had treated it as paid and canceled. The tenants 
could not set it up as outstanding, in opposition to the con­
tract of those partie1i. If the tenants had caused a sup­
posed right in equity to be sold when none existed, there 
could be no basis for a bill in equity to redeem in favor of 
the purchaser, and the dernandant would hold the whole 
estate unincumbered. 

The tenants have in no event obtained any benefit by any 
unlawful and fraudulent design, which they may have enter­
tained, before making their attachment. A grantee, by re­
cording his deed, can derive no benefit over a prior grantee 
from the same grantor, of the same land, in a deed unre­
corded, if he has actual notice of the former, because the 
statute, c. 91, § 2G, expressly forbids it. Ancl an attaching 
creditor stands in the same relation. But neither are pre­
cluded from obtaining a title, where an interest remained in 
the grantor, not conveyed, which was a sufficient basis for 
the second conveyance, or an attachment, and the first gran­
tee voluntarily surrenders his claim without any fault of the 
second grantee or the attaching creditor. 

If the tenants, having actual notice of the mortgage, at­
tempted to step in with their attachment, before its registry, 
and the notes ancl the mortgage had remained in force till 
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after the levy, the attempt could have taken away none of 
the rights of the demandant. But however fraudulent the 
intention of the tenants may have been, in this respect, if 
the mortgage was canceled by the mortgagee, this fraudulent 
intent alone, could not restore it to its former vigor. The 
tenants by their attachment and levy, derived no benefit 
from any fraudulent intent. They caused to be attached 
the rnortgager's interest in the land, whatever it was. The 
interest was the right of redemption, and that was attach­
able ; and they had a right to secure it. When judgment 
was obtained, they took the course authorized by the stat­
ute, to satisfy their execution. 

It may admit of doubt, whether the tenants had such 
notice of the mortgage deed from John A. Whitcomb to the 
demandant, as to affect them. But the view which we have 
taken of the law applicable to the case, on the hypothesis 
that he had actual notice, supersedes the necessity of decid-
ing that question of fact. Demandant nonsuit. 

SHEPLEY, C. J., and How.A.RD, APPLETON and HATH.A.WAY, 
J. J., concurred. 

MANN versus EDSON ~ al. 39 251 
') 73 1841 

The seizin of the husband in the premises during coverture, is an essential 
prerequisite to entitle his wife to dower. 

But possession is indicative of seizin until rebutted by evidence of a paramount 
title in the tenant. 

If the husband paid the money for the land in which dower is demanded, 
and the deed was made to another in fraud of his creditors, and he received 
from the grantee a life lease and continued in possession till his death, this 
is no such seizin as will entitle his wife to dower. 

In an action of dower, the declarations of demandant's husband as to his 
equitable title are immaterial and inadmissible in evidence. 

ON EXCEPTIONS from Nisi Prius, HATH.A.WAY, J., presid­
ing. 

WRIT OF DOWER. The tenant pleaded that demandant's 
husband was never seized of the premises. 

VOL. XXXIX. 4 
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Tho land formerly belonged to one Sullirnn and by some 
arrangement between him and dcmandant's husband, "\Vil­
liam ~fonn, the latter went into the possession of it some 
years prior to 1835. Mann being poor employed a relative 
to pay for it, to whom tho deed was made. Tho holder of 
tho title wanting his pay, Mann found another person by 
name of Edson, to buy it, and to the latter tho land was 
deeded in September, 1835. Edson was the son-in-law of 
:.\1ann, and executed a life lease of tho premises to :Mann, 
who continued to live thereon until his death in 1850. 

Tho plaintiff introduced evidence tending to show that 
the money paid by Edson belonged to Mann, and that the 
deed was made to Edson in fraud of Mann's creditors. 

She also offered to prove the declarations of Mann, made 
about a year before his death, concerning his interest in the 
land, which were excluded by the Court. 

The Judge instructed the jury, that if the deed to Edson 
was made in fraud of }Iann's creditors, it would have been 
void as to those creditors, yet it was good between Mann 
and E<lson, and would be as effectual, so far as the demand­
ant's rights arc concerned. in this case, as if it were free 
from any such taint. 

A verdict was returned for tenant, and demandant ex­
cepted. 

Knowles ~· Briggs, in support of the exceptions, con­
tended that a fraudulent grantee should not holcl against 
the heirs and widow. That the testimony should have been 
admitted, they cited Knight v. Mains, 3 Fairf. 41. 

Rawson, with whom was Bartlett, contra, that the instruc­
tion was right, cited Hamlin v. Hamlin, 19 Maine, 141; 
and that the evidence was properly rejected, Crane v. Mar­
shall, 16 Maine, 27; Alden v. Gilmore, 13 Maine, 178. 

APPLETON, J. -To entitle a widow to dower, she must 
show that during coverture her husband had either an actual 
or corporeal seizin, or a right to such seizin of the eEtate 
of which dower is demanded. It is true it wa.s held in 
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Knigld v. 1vlains, 3 Fairf. 41, that possession was evidence 
of seizin, and that when it appeared that the husband had 
been in possession during coverture, it was incumbent on 
the defendant to prove a para.mount title in himself. This 
has been done in the case at bar. The jury have found that 
the husband of the demandant was not seized during cover­
turc, so that the inference of seizin, which might have been 
drawn from possession, appears to have been rebutted. 

At common law, the widow of a cestui que trust is not 
dowable of an estate to which the husband had only an equit­
able title. Hamlin v. Hamlin, 19 Maine, 141; Park on 
Dower, 124. Such being the law, where the trust is one 
which is lawful in itself and which a court of equity would 
enforce, it is not easy to perceive how the rights of the 
widow will be increased or enlarged, if the ingredient of 
fraud be added and the purposes of the alleged trust were 
to defraud the creditors of the husband. The husband 
could not, by the intervention of a court of equity, have en­
forced such a trust, nor have acquired that seizin, which is a 
prerequisite so indispensable, that without its existence, the 
widow must fail of her dower. Whithed v. Mallory, 4 
Cush. 140. 

The declarations of Mann were properly excluded. They 
were immaterial to the issue, the object of their introduc­
tion being to show the alleged trust estate of Mann, which, 
as has been already seen, could not have been of any avail 
to the demandant. Besides, the facts sought to be shown 
by his declarations seem to have been proved from other 
sources, and to have been established by the special finding 
of the jury. Exceptions overruled. -

Judgment on the verdict. 

SHEPLEY, C. J, and TENNEY and How ARD, J. J. 1 concur­
red. 
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COUN'l~Y OF FRANKLIN. 

LYFORD versus TOOTH.AKER. 

·Trespass quare clausurn jregit, cannot be maintained by the owner of land, for 
an injury done to the grass only, while in the occupation of bis tenant at 
will. 

ON REPORT from Nisi Prius, SHEPLEY, C. J., presiding. 
TRESP .ASS quare clausurn fregit. 
The Court were authorized to draw such inferences from 

the testimony admissible as a jury might, and to enter a 
judgment according to the rights of the parties. 

The Court found the premises, at the time of the alleged 
trespass, to have been in the possession of one Ross, who 
was tenant at will of the plaintiff. They also found that 
the trespass complained of, was by turning into the premi­
ses defendant's cattle and sheep and eating up the grass. 

May and H. Belcher, for defendant. 

Linscott and J. S. Abbott, for plaintiff. 
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How ARD, J. -The consumption of grass by the defend­
ant's cattle constituted the trespass proved. There is no 
evidence that the freehold, or any fixture upon it, was injur­
ed. For such trespass this form of action can be maintained 
only by the tenant in possession. The injury in such cases, 
is to him, by an invasion of his rights and property, but not 
to the landlord out of possession, though his title be indis­
putable. 

From the evidence reported, it appears that Ross, at the 
time when the trespass was committed, was in possession of 
the premises, as tenant at will of the plaintiff, and not as 
his servant or agent. A.ssuming then, that the plaintiff was 
the owner of the land at the time, he cannot maintain this 
action for acts of trespass which did not affect the value of 
his property. The legal remedy is for him only who suffers 
by the wrong. Bartlett v. Perkins, 13 Maine, 87; Davis 
v. Nash, 32 Maine, 411. 

.A.s it has been suggested by the defendant's counsel that 
the report of facts is incomplete, we do not consider the 
queEtion of title presented by the defendant's brief state-
ment. Plaintiff nonsuit. 

SHEPLEY, C. J., and RICE, HATHAWAY and CUTTING, J. J., 
concurred. 

Ross versus PHILBRICK. 

An officer who attaches property on mesne process and sells it thereon, with­
out the consent of the creditor and owner, or otherwise than by the mode 
prescribed in c. 114, § 53, R. S., becomes a trespasser ab initio. 

The pendency of the action, on which such property was attached, interposes 
no obstacle to an immediate suit by the owner. 

ON EXCEPTIONS from Nisi Prius, RICE, J., presiding. 
TRESPASS for taking certain personal property belonging 

to plaintiff. 
The defendant justified as a deputy sheriff that the pro­

perty was seized on July 22, 1853, on a writ of possession 

39- 291 48 537 
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in favor of one ,John Rangely v. plaintiff, and disposed of 
according to law i also that on the 19th of August follow­
ing, the same property was attached on a writ, Noah Burn­
ham v. plaintiff, subject to the former seizure, and that the 
action was then pending in Court. 

It appeared that Burnham, by his agent, directed the de­
fendant to make sale of the property attached on said pre­
cepts, and gave a bond of indemnity to him for making the 
sale, which property was sold on the writ and the proceeds 
of the sale paid to him. 

Evidence was given tending to show plaintiff's consent to 
the sale, and also that h_e forbade it, but there was no evi­
dence that any portion of the property had been appraised 
before it was sold. 

The counsel for defendant requested the Court to instruct 
the jury, that as the property sued for was lawfully attached 
by Burnham, and that suit still pending in Court, the plain­
tiff can maintain no action, to recover the value of that pro­
perty while so pending, on account of defendant's having 
sold the same, although the sale was not conformable to the 
statute. 

The Court refused the request, but did instruct the jury, 
that if tho defendant legally attached the property, sued for 
on Burnham's writ, still, if he afterwards sold it by virtue 
of said writ, without complying with the requirements of 
law, he would be deemed a trespasser, ( excepting as to that 
sold on the writ of possession,) unless the plaintiff agreed 
and consented to said sale; and that plaintiff would be en­
titled to a verdict for the value of the property so sold, to 
which the jury would be authorized to add as damages a 
sum equal to the interest on such amount since the sale, not­
withstanding the pendency of said writ on which the pro­
perty was attached. 

A verdict was returned for plaintiff for $419,12 and de­
fendant excepted. 

J. S. Abbott, in support of the exceptions. 
1. As the property was fairly sold, and the proceeds held 
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to be applied on the execution which may hereafter issue in 
the case in which the attachment was made, if the officer did 
conduct irregularly, only nominal damages should have been 
recovered. Daggett v. Adarns, 1 Maine, 198. 

2. The officer is liable to Burnham in case he prevails 
in his suit, and in case this verdict stands, the plaintiff ob­
tains the full value of his property. The defendant will be 
obliged to pay the full value to Burnham in discharge of 
Ross' debt, and thus the plaintiff gets his pay twice for the 
property. Hence the remedy of plaintiff is suspended until 
tho paramount right of his attaching creditor is settled. 
Bailey v. Hall, 16 Maine, 408. 

R. Goodenow, contra, that defendant was a trespasser ab 
initio, cited R. S., c. 114, § § 52, 60; Booker v. Baker, 18 
Pick. 408; Allen v. Hall, 5 Met. 263; Coffin v. Field, 7 
Cush. 358; Smith v. Gates, 21 Pick. 55; Adams v. Adams, 
13 Pick. 387; Folger v. Hinckley, 5 Cush. 266; William­
son v. Dow, 32 Maine, 559; Blanchard v. Dow, 557; Mus­
sey v. Cummings, 34 Maine, 75. 

That defendant was not liable to the attaching creditor, 
he cited Jenney v. Delesdernier, 20 Maine, 183; Rice v. 
Wilkins, 21 Maine, 562. 

As to damages, Brannin v. Johnson, 19 Maine, 361. 

CUTTING, J. -In the six carpenters' case, 8 Coke, 290, "it 
was resolved when entry, authority or license is given to 
any one by the law, and he doth abuse it, he shall be a tres­
passer ab initio." Or in other words, "where the law has 
given an authority, it is reasonable, that it should make void 
every thing done by an abuse of that authority, and leave 
the abuser, as if he had done every thing without authority." 
Bacon's Abr. Trespass, B. 

'l'his rule of the common law applies to all subordinate 
executive officers, and serves to confine them within the lim­
its of their legal duties; and when we consider the consti­
tutional protection given to property, the rule appears to 
be not an unjust one. In this case, it haf not been pretend-
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eel by his counsel, that the defendant, after satisfying the ex­
ecution in favor of Rangely out of the property seized on 
that, and subsequently returned on mesne process, had legal 
right to sell the lmlance at auction without the consent of 
tho creditor and debtor, or otherwise than by the mode 
pointed out in R. S., c. 114, § 53. Here then, was an abuse 
of authority, and the defendant, according to the rule, was a 
trespasser ab initio. This position is fully sustained by the 
authorities cited by the plaintiff's counsel. 

But it is contended, that so long as tho process, upon 
which the property in controversy was attached, is pending 
in Court, the plaintiff cannot sustain this action, because 
otherwise the defendant might be compelled to pay twice 
for tho same property; to the plaintiff in the first instance, 
and subsequently to the attaching creditor. If it bo so, it 
is not the only case where the tort-Jeasor is made liabla to 
pay double or even treble damages. Consequences may bo 
more properly the subject of consideration by the party 
before the fact, than by the Court subsequently in deter­
mining the law. .A.n officer, who has been guilty of a trespass 
from the beginning, cannot invoke to his aid the process 
which he has abused ; he places himself in the same situa­
tion he would have occupied, had he seized the property 
without any process, and taken it from the owner's posses­
sion; and what consequence is it to the officer or the attach­
ing creditor, that the suit is pending, when tho attachment 
is dissolved, and can no longer be made available to satisfy 
a subsequent execution? 

In Purrington v. Loring, 7 Mass. 388, a deputy sheriff 
was declared to bo a trespasser ab initio, and liable to the 
amount of the articles taken; because in his return, it ap­
peared he sold them, after having advertised the time and 
place of sale twenty-four hours instead of four days, not­
withstanding he had applied the proceeds of the sale on the 
warrant of distress against the plaintiff. 

So, in Wallis v. Truesdell, 6 Pick. 455, an officer was 
held to be a trespasser ab initio, for selling property on 
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mesne process, without the consent of the debtor, and the 
termination of the original suit was considered for no other 
reason than to dispense with the necessity of a demand. 

In Smith v. Gates, 21 Pick. 55, the Court conclude their 
opinion by saying, "The defendant, having failed to conform 
to the requisitions of the statute, has clearly made himself 
a trespasser ab initio, and the plaintiff is entitled to recover 
the value of the horse so taken and sold." 

In Allen v. Hall, 5 Met. 263, it appeared, that previous 
to the trustee process, Hall had commenced a suit against 
one Tufts, attached his property and caused the same to be 
sold at auction, on mesne process, by the officer, under cir­
cumstances, similar to the case at bar, and Hall became the 
purchaser, and took the property into his possession, for 
which the Court held him to be the trustee of Tufts. Hall 
was not allowed to, or he did not, invoke the pendency of 
his suit; or that, the sale being illegal, the attached property 
was still in the custody of the law, or that the funds were 
held to be applied to his anticipated execution. 

In Blanchard v. Dow, 32 Maine, 557, the defendant, be­
ing a collector of taxes, held a legal assessment against the 
plaintiff for $44,15, for payment of which, defendant seized 
and sold his horse for $65, but failing to show a compiiance 
with the requirements of the statute, the defendant was held 
to be a trespasser ab initio, and the plaintiff recovered judg­
ment for the value of his horse, without any deduction for 
the taxes. 

Authorities might be multiplied to almost any extent, both 
to show what constitutes a trespass ab initio and its conse­
quences as affecting the rights of the parties; but it is un­
necessary to consider the rule as to damages in this case, 
inasmuch as there can be no legal appropriation of the funds 
derived from the illegal sale, towards satisfying the cred­
itor's judgment, if he ever recovers one; it is not the case, 
that comes within some of the authorities, of an appropria­
tion already made, and a debt or execution already dis­
charged, but where funds are said to be held to be appropri-

V OL. XXXIX. 5 
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ated upon a contingency. The statute authorizing a sale on 
mesne process under certain circumstances, admits of no 
such evasion. 

It is true, that in Kaley v. Shed, 10 Met. 317, the defend­
ant was permitted to show, that the property by him unlaw­
fully taken, had been subsequently attached and taken from 
him by another officer, and being rightfully in the custody of 
the law, the plaintiff had suffered damages only for the in­
termediate detention. But in the case at bar no such sub­
sequent attachment has been made, whereby to place the pro­
perty in the custody of the law, and the two cases are whol­
ly dissimilar. 

So in Perryv. Chandler, 2 Cush. 237, and Squire v. Hol­
lenbeck, 9 Pick. 551, where it was held that it might be 
shown in reduction of damages, that a third person had a 
paramount title; but in neither case did the person having 
the superior title claim under an officer who had abused his 
precept. 

'l'hc case of Bailey v. Hall, 16 Maine, 408, cited by de­
fendant's counsel, as an authority against the maintenance of 
the present action, does not sustain his proposition. It was 
proved in that case that crockery ware had been attached 
by the officer and deposited by him in a barn, and within 
three weeks it was destroyed by some person unknown. 
This did not make the officer a trespasser ab initio, as ·was 
decided on very similar facts in Ferrin v. Sy11wns, 11 N. H. 
363. A mere nonfeasance will not make a man a trespas­
ser ab initio, Gardner v. Campbell, 15 Johns. 401, conse­
quently the attachment was not dissolved, and the Court 
very properly held, that until that time "the creditor's claim 
was paramount to that of the debtor." 

But another answer to the creditor's claim on the defend­
ant is the fact, that what was done, was by his procurement 
and bond of indemnity. Whether the bond be a valid se­
curity to the officer for doing an illegal act is not now under 
consideration, but it shows enough, or rather the act of giv­
ing such a paper, to release the officer from any further 
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claims of tho creditor; and it shows further, that the cred­
itor conspired with the officer to violate the law, and this 
creditor cannot complain, that his too great haste to handle 
the money, has discharged his legal security. W o, there­
fore, do not perceive any valid objection to the Judge's in­
structions or refusals to instruct, and the exceptions must 
be overruled. 

SHEPLEY, C. J., and How.ARD and HATHAWAY, J. J., con­
curred. 

COUNTY OF OXFORD. 

CAME versus BRIGHAM. 

Of the evidence necessary to establish the existence of a corporation. 

The provisions of c. 76, R. S., attach to all railroad corporations, unless speci­
ally exempted therefrom by their charter. 

And the individual members of such corporations are subjected to the special 
liabilities imposed by that Act. 

In an action against a stockholder, for the neglect of the corporation to pay a 
judgment against them, he cannot interpose the defence, that there was a 
variance in the original suit between the proof and the declaration. It is 
enough that the record shows a good cause of action, and that no such ob­
jection was made by the corporation. 

The by-laws of a corporation, not repugnant to the laws of the land, are ob­
ligatory upon all its members. 

'Where a corporation is properly organized, for the transaction of its business 
it may lawfully make and utter its promissory notes in accordance with its 
by-laws. 

A judgment against a corporation, cannot be impeached for any defect in the 
service of the original process, by any party or privy to it. As to such it is 
valid until reversed. 

The return of an officer upon an execution is sufficient evidence, that he held 
the execution for the purpose of collecting it. 

Of the rights of a judgment creditor, under R. S., c. 76, against stockholders. 

The stockholders of. a corporation, for an unsatisfied judgment against it, are 
liable to such judgment creditor, although he is an assignee of the debt 
against it. 
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ON REPORT from Nisi Prius, SHEPLEY, C. J., presiding. 
ACTrn::--r ON THE CAsE: to recover of defendant, as a stock­

holder of the Buckfield Branch Railroad Corporation, the 
amount due to the plaintiff on a judgment recovered against 
the corporation. 

The Court were authorized to draw such conclusions as 
a jury might, and enter judgment by default or nonsuit, as 
the facts and law should warrant. 

A copy of the judgment, execution and officer's return 
thereon were introduced and evidence that defendant was a 
stockholder, also the a,~t of incorporation and the records. 

The objections made to the plaintiff's recovery are all 
stated in the opinion. 

Ludden, for defendant. 

Perry, for plaintiff. 

APPLETON, J. -The plaintiff in this case having recover­
ed judgment against the Buckfield Railroad Company, and 
having failed to obtain satisfaction of the execution issued 
thereon, has brought this suit against the defendant, who 
is claimed to be a member of that corporation to recover of 
him the amount due, in pursuance of the provisions of R. 
S., c. 76, § § 18, 19, 20. To its maintenance numerous ob­
jections have been interposed, which it becomes necessary 
carefully to examine. 

1. It is insisted, that there is no evidence of the ex­
istence of the alleged corporation. It is in general suffi­
cient to give in evidence the Act of incorporation and the 
actual use and privileg1~s of an incorporated company under 
the name designated in the Act, to entitle the plaintiff to 
maintain his action against such corporation. Narragan­
set Bank v. Atlantic Silk Co., 3 Met. 282. The records 
of the corporation show an organization under their charter, 
and action for a series of years under such organization. 
The defendant took stock in the corporation, was present at 
its meetings,. was elected one of its officers, was connusant 
of its proceedings, and when not present appears to have 
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given his proxy to others to act for him. The existence 
of the corp0ration is abundantly established by its records, 
and by its corporate acts as well as by the admissions of 
the defendant. 

2. A more important question presented for considera­
tion is, whether the Buckfield Branch Railroad Company is 
subject to the provisions of R. S. c. 76, by which stock­
holders are made liable for corporate debts in certain cases. 
The charter of this corporation provides, that it shall be sub­
ject to all liabilities arising under R. S., c. 81, respecting 
railroads. It is argued, that inasmuch as it is not declar­
ed in the charter to be subject to the Act regulating cor­
porations, R. S., c. 76, that therefore it is exempt from its 
operation. In very many charters a clause has been in­
serted to the effect, that the corporation thereby establish­
ed is subject to the provisions of that Act, and it is insisted, 
that when this clause is omitted, that the corporation and 
its members are relieved from its obligations and liabili­
ties. But such is not the law. It is enacted by R. S., c. 
76, § 18, that in all corporations, excepting banking cor­
porations, created since Feb. 16, 1836, the stockholders 
shall be held liable for corporate debts, "unless otherwise 
specified in their charter." The general law attaches in all 
cases, unless special provisions to the contrary are made. 
The liabilities of stockholders arises from the Act of in­
corporation. This was deemed necessary for the protec­
tion of the public, and it is obvious, that the Legislature in­
tended the general rule applicable to all corporations to be 
that stockholders should be liable, and that if in any case 
an exception was to be made, it should be specified in the 
charter of the corporation whose members were thus to be 
relieved. The repeal of this provision must be specially 
set forth in the charter. Mere silence on the subject is not 
enough. The assertion in the charter, that the corporation 
is to be subject to R. S., c. 76, was unnecessary. The 
omission of what was unnecessary cannot impair or dimin. 
ish the rights of the public. This corporation must there-
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fore, be regarded as subject to the general law applicable 
to corporations, and its members as subject to the special 
liabilities thereby imposed. 

3. The nallie of the corporation, of which the defend­
ant is a member, and in consequence of which membership 
the plaintiff claims, that he is liable for its corporate debts, 
is the Buckfield Branch Railroad Company. The original 
suit and judgment thereon was against the corporation by 
that name. The note in suit in that case purports to be 
that of the President Directors and Company of the Buck­
field Branch Railroad, and is signed by the Treasurer. The 
objection taken is, that the note does not purport to be 
given by the corporation, there being a variance from the 
corporate name by the omission of the word company. 
The writ and the judgment in the suit describe the corpora­
tion correctly. It is well settled, that the notes or other 
proof used as evidence in ascertaining damages consti­
tute no part of the record, and cannot be regarded in 
case error should be brought to reverse the judgment in 
which they were offered. Storer v. White, 7 Mass. 448 ; 
Peirce v. Adams, 8 Mass. 383. The record disclosing a 
good cause of action, and there having been a default, the 
defendant cannot now take the exception, that there was 
a variance, and that the proof did not sustain the declara­
tion. The corporation of which he was a member, and by 
whose acts he is bound, interposed no such objection, and in 
this stage of the proceedings we do not think it open to 
the defendant. 

4. Corporations have the right to manage and control 
their affairs, subject to the general laws of the land, as they 
may deem advisable, and as incident thereto, to make such 
by-laws as will best effectuate the objects proposed to be 
accomplished. Those duly made are obligatory upon all 
the members, and each one is bound to take notice of them. 
No objection can be taken to the ninth by-law, which pro­
vides how the promissory notes of the corporation are to 
be given. 
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5. It appears from a notice signed by this defendant and 
others, dated August 4, 1848, that before proceeding to 
organize the corporation, that its capital stock "as prescrib­
ed and established by the Act of incorporation, had been 
duly subscribed for and taken up agreeably to the provis­
ions of said Act." Such being the case, they properly pro­
ceeded to organize. 

But having duly organized, the ground is taken that if a 
corporation, still it is not competent for them to give their 
promissory notes, and to this point is cited McCullough v. 
Moss, 5 Den. 567. Upon examining this case, it will be 
found that the right of a corporation to make a promissory 
note in the transaction of its business, is expressly recog­
nized. In Mott v. Hicks, 1 Cow. 513, it was held that it 
might give a note for a debt incurred in the course of its 
legitimate business; and the same doctrine was again affirm­
ed in Att'y Gen. v. Life and Fire Ins. Co. 9 Paige, 470. 
The authority to sign a note, and the mode and manner in 
which notes shall be given to bind the corporation, distinctly 
appear in the by-laws, in accordance with which the note 
upon which the judgment was rendered, appears to have 
been given. Although the note may not appear under its 
appropriate date in the records of the treasurer, it does not 
follow that it was not properly given. It is not alleged that 
tho corporation did not receive the funds, and that they are 
not justly responsible therefor. The omission of tho word 
company in the descriptive portion of the note, furnishes no 
equitable ground for resisting its payment. 

6. The cases cited establish the proposition that in many 
cases where judgment is rendered by default, it may be re­
versed where the service made has not been in accordance 
with the requirements of the statute. But while a judgment 
where the service has been defective may be erroneous, and 
may for that cause be reversed, it is still regarded as against 
all parties and privies, as a valid judgment till its reversal. 
The individual or corporation against whom it has been 
rendered, may not choose to take advantage of the errors 
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which exist in the process. It is true that it was held in 
Downes v. Fuller, 2 Mete. 135, that where a judgment re­
covered contrary to la,w is prejudicial to a third party, he 
may avoid it by plea a,nd proof. But the defendant is not 
in condition to take advantage of this principle. It was 
decided in Merrill v. Suffolk Bank, 31 Maine, 57, that a 
stockholder in a corporation against which judgment has 
been recovered, and out of whose estate the execution is­
sued thereon has been satisfied, is so far a privy in law that 
he may bring error to reverse it. That he has not clone, 
and according to the a,uthorities cited by the learned coun­
sel for the defendant, the judgment is to be regarded as 
valid against him until it shall be reversed. 

7. The return of tlie officer on the execution against the 
Buckfield Branch Railroad Co. is to be taken as true. The 
officer has made thereon his return. It sufficiently appears 
that he was the officer holding the execution, by the fact of 
his return. The necessary and unavoidable implication 
therefrom is, that it was in his hands and under his control, 
for the purposes of its legal enforcement. 

The judgment creditor under R. S., c. 76, has a claim 
which he may enforce against any or all stockholders. He 
may take the preliminary steps against any or all, by making 
the requisite demand and giving the required notices of his 
intention, and enforce his rights by suit against any one he 
may select. Nor is it material that the individual against 
whom the suit may be brought, should own more or less 
than the amount of the judgment. His liability is fixed by 
the statute, and cannot be enlarged. Stanley v. Stanley, 
26 Maine, 191. The return of the· officer shows a compli­
ance with the requirements of R. S., e. 76, § 18, 19, 20. 

8. The remaining objection is that the plaintiff being an 
assignee of the demand in suit, is not entitled to the bene­
fits of the provisions by which stockholders are made liable. 
The liability is "for all the debts of the corporation." No 
reason is perceived why the obligation of the stockholders 
is not equally great to pay the assignee of a debt, as if it 
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had remained the property of the assignor. The statute, 
neither in terms nor in its equities, limits the liability of the 
stockholder to the case where the suit is in the name of the 
original creditor. Its language is most general. All cred­
itors, whether so originally, or by indorsement or assign­
ment, are within its beneficial provisions. 

The defendant became a member of this corporation by 
his own voluntary act. Great and severe losses would seem 
to have been suffered by its stockholders. If the specula­
tion had been successful, the defendant would justly have 
been entitled to the rewards of his enterprise. Neither the 
principles of law nor of equity require that the plaintiff 
should bear the burthens resulting from ill advised or badly 
managed schemes of public improvement, to which he was 
not a party, and from which he was to derive no gains. As 
between him and the defendant, his equity is the greater, 
and he is entitled to judgment. Defendant defaulted. 

SHEPLEY, C. J., and HATHAWAY and TENNEY, J. J, con­
curred. 

TRUSTEES OF MINISTERIAL AND SCHOOL FUND, IN ANDOVER, 
versus REED. 

Under c. 246, § 12, of Acts of 1852, the decisions of the presiding Judge, of 
cases withdrawn from the jury by consent, in all matters of law, are open 
to exceptions. 

The trustees of a ministerial and school fund, in an action in the name of the 
corporation, are competent witnesses, if they are not personally named as 
plaintiffs. 

EXCEPTIONS from Nisi Prius, How.ARD, J., presiding. 
TRESPASS for a quantity of hay. Defendant claimed title 

to it. 
The plaintiffs, to support their title, called one Sylvanus 

Poor, and also offered the deposition of one John Abbott. 
Both belonged to the board of trustees and the testimony 
was rejected for that cause. 

"VOL. XXXIX. 6 
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Other testimony was fo the case and it was withdrawn 
from tho jury and submitted to the presiding Judge, the 
plaintiffs reserving the right to except to the foregoing rul­
ing. 

Judgment was entered for defcndan t. 

Virgin, with whom was May, in support of the excep­
tions. 

Walton, contra, cited Howe's Practice, 299; Adams v. Le­
land, 7 Pick. 62; 1 Greenl. Ev. § 333; Rex v. St. Mary 
Magdalen, 3 East, 7. 

Ho also objected that in such a case exceptions do not lie. 

HATH.AWAY, J. - Any party thinking himself aggrieved by 
any opinion, direction or judgment of any Justice of the 
Supreme Judicial Court in the trial of a cause, is entitled 
to his exceptions, as provided by statute, c. 96, § 1 7. A 
similar provision was made for exceptions from the late 
District Court by statute, c. 97, § 18. 

By statute of 1852, c. 246, § 12, it is provided1 that" the 
Justice presiding at terms holden for jury trials shall hear 
and determine all cases whatsoever, without the interven­
tion of a jury, when both parties shall have so agreed, and 
entered such agreement on the docket, and he shall direct 
what judgment shall be entered up in all cases so by him 
decided." 

The object of this provision seems to have been to sub­
stitute the Judge for the jury, in the trial of a cause, when­
ever the parties should so agree; but the party aggrieved 
by any erroneous rulings of the Judge in matter of law, is 
not thereby deprived of his right to exceptions. 

The statute merely requires the Justice presiding in such 
cases, to perform the duties of a jury in settling the facts, 
in addition to his ordinary duties as Judge in trying the 
cause, leaving the parties' rights to exceptions in all ques­
tions of law, presented to and adjudicated upon by the 
Judge, precisely the same as if the case had been tried by 



OXFORD, 1854. 43 

Ministerial and School Fund in Andover v. Reed. 

the jury. In this case, the question of the legal admi;si­
bility of Poor and A.bbott as witnesses, was distinctly pre­
sented to and ruled upon by the Judge presiding, and the 
party believing himself aggrieved by the ruling of the Judge, 
had a legal right to take exceptions. 

By R. S., c. 20, § 3, "the selectmen, town clerk and treas­
urer, for the time being, of each town in the State wherein 
no other trustees for the same purpose are already lawfully 
appointed, shall be a body corporate and trustees of the 
ministerial and school funds in such towns forever, with the 
usual powers granted to similar corporations." 

'fhe plaintiffs appear by the case as presented, to have 
brought their action, as such corporation, and although the 
statute does not, in terms, declare the name of the body cor­
porate, yet, its fair construction gives the corporate name 
which is used in the case. Nor was there any objection 
made to the plaintiffs' right to sue, by such name, for the 
plea was the general issue. The witnesses, Poor and Ab­
bott, therefore, not being named as parties to the record, as 
was the case in Adams 9" als. v. Leland, 7 Pick. 62, cited 
by defendant, no judgment could be rendered against them 
personally. 

If the plaintiffs fail in their action, judgment for costs can 
only be against the corporation of which Poor and A.bbott 
were members. A.nd they, as individuals, had no legal in­
terest, which could lawfully exclude them as witnesses. Mil­
ler v. Mariner's Church, 7 Greenl. 51; 1 Greenl. Ev. § 333; 
and the case also comes within the provisions of stat. c. 115, 
§ 75, which makes members of such a corporation witnesses, 
provided they have no other interest than as such members. 
The testimony of Poor and A.bbott was therefore errone-
ously excluded. Exceptions sustained, 

and new trial granted. 

SHEPLEY, 0. J., and RICE and CUTTING, J. J., concurred. 
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BUCKFIELD BRANCH RAILROAD Co. versus IRISH. 

An agreement signed by defendant to take and fill one share in the capital 
stock of a railroad company, renders him liable, in an action of assumpsit, 
to pay the assessments legally made upon that share. 

ON REPORT from Nisi Prius, WELLs, J., presiding. 
AssuMPSIT, for the amount of one hundred dollars, the 

alleged value of a share in plaintiffs' company, upon de­
fendant's subscription to their capital stock. 

This agreement was part of the case. "The undersign­
ed hereby agree to take and fill tho number of shares set 
against their names respectively, in the capital stock of the 
Buckfield Railroad Corporation." 

The question submitted to the jury was, whether the de­
fendant signed any such agreement, and they found that he 
signed for one share. 

Plaintiffs proved their road to have been built and in 
operation, and that the defendant's share with others, was 
duly assessed to the amount of $100. 

The case was submitted to the full Court to determine, 
if in law, the action could be maintained, and judgment to 
be rendered by nonsuit or default. If by default the amount 
of damages to be determined by either member of the Court. 

Walton, for defendant, cited Ken. o/ P. R. R. Co. v. 
Kendall, 31 Maine, 470, and Jay Bridge Cor. v. TVoodnian, 
31 Maine, 573. 

Ludden, for plaintiff, cited Bangor Bridge Company v. 
McMahon, 1 Fairf. 478. 

CUTTING, J. -The only question, for the consideration of 
the Court, appears, from the arguments submitted, to be up­
on the construction of the original contract entered into by 
the respective parties, which is in these words: - " The un­
dersigned hereby agree to take and fill the number of slrnres 
set against their names :respectively, in the capital stock of 
the Buckfield Railroad Corporation," &c., to which the 
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verdict finds, that the defendant was a subscriber to one 
share. 

In the case of Bangor Bridge Co. v. McMahon, 10 
Maine, 478, this Court have decided, that the term "to fill," 
in a similar contract, is equivalent to an express promise to 
pay assessments legally made upon the share represented . 
.And we are not aware of any decision in this State, which 
overrules that opinion, and no sufficient argument has been 
adduced, which inclines us so to do. More especially since 
that term had received a legal construction, and in contem­
plation of law, must have been known to the defendant, 
when he became one of the subscribers. Consequently, ac­
cording to the agreement of the parties, a default must be 
entered, and the defendant is to be heard in damages before 
either member of the Court. 

SHEPLEY, 0. J., and HOWARD, RICE and HATHAWAY, J. J., 
concurred. 

WOODMAN versus CHESLEY. 

The construction of a written contract devolves upon the Court and not on 
the jury; but if left to the jury and they decide correctly, exceptions for 
that cause will not avail. 

A promissory note given for a specific sum, for a cow, in which it is stipu­
lated, that the cow shall remain the property of the promisee until the note 
is fully paid, is in the nature of a mortgage, and the promisee, where there 
is no provision to the contrary, is entitled to the possession of the property 
until the note is paid. 

And where such a note and contract were made for security only of the pay­
ment of a,wther note by the same maker, for a yoke of oxen, which note 
contained a similar provision as to the oxen, the taking possession of the 
oxen by the promisee, before the time for their payment had elapsed, al­
though they were of the full value of the note, will not discharge his right 
to the possession of the cow, before the maturity of the notes. 

REPLEVIN for a cow. The defendant claimed title to the 
property. 

The action was originally brought before a justice of the 
peace, and was appealed to the late District Court, where a 
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trial was had before GOODENOW, J., a verdict returned for 
plaintiff and exceptions taken to the refusals to instruct, 
and instructions given to the jury. The cause was argued 
at May term, 1854. 

The writ in this suit. was dated Sept. 15, 1847, two days 
after the taking by defendant, whose title was derived from 
one Wm. K. Staples. The defendant had notice of the 
trade between plaintiff and Staples when the papers were 
assigned to him. 

Wm. K. Staples, on April 6, 1847, sold to plaintiff a 
yoke of oxen for $60, and took the following note: -

" April 6, 1847. For value received, I promise to pay 
Wm. K. Staples, or order, forty-six dollars and interest, in 
eight months. The oxen for which this note i3 given re­
mains the property of Wm. K. Staples till all this note is 
paid." 

At the same time to indemnify him against loss by fall in 
the value of said oxen, in case he had to take them back, 
Staples received from the plaintiff another note of the fol­
lowing tenor:-

" Poland, April 6, 1847. For value received, I promise 
to pay \Vm. K. Staples, or order, fourteen dollars and in­
terest, in eight months. The heifer for which this note was 
given remains the property of Wm. K. Staples, till all the 
note is paid. The heifer is the same said Staples bought of 
E. G. Woodman." 

On the first of June following, the note for the oxen was 
exchanged by the parties for another of a similar form, ex­
cepting that $60, was put in the place of $46. 

Sometime in June, and before the 23d, in 1847, the right 
and interest of plaintiff in the oxen were sold, under de­
fendant's direction, by one Strout, a constable, to defendant, 
for one dollar. 

On June 23, 1847, the defendant paid to Staples the $60 
and interest for the oxen and received an assignment from 
him of the two notes above mentioned, after he had seized 
and sold the plaintiff's interest in them. 
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The plaintiff called Staples as a witness, who was allowed 
to testify, against objection, that if Woodman paid the $60 
and interest, in eight months from the date of the note, 
the bill of sale and the cow should he given up; that he 
understood from the writings that plaintiff was to have pos­
session of said cow and oxen until the notes became due, 
and if the witness should take the oxen and they were of the 
value of $60, and interest, then the cow should be given up 
with the $14 note, and this was told to defendant when the 
papers were assigned. 

Evidence of the value of the oxen was given by the plain­
tiff, tending to show that they were worth the amount of the 
note, and by defendant that they were worth less. 

By the counsel for defendant, the Judge was requested to 
instruct the jury, that, unless the plaintiff was entitled to 
the property and possession of said cow at the time when 
his action was brought, as against the defendant, that action 
could not be maintained; that, if said oxen were not of the 
value of sixty dollars and the interest thereon, at the time 
when said sixty dollars was to be paid according to said 
notes, then this action could not be maintained, as the de­
fendant had not been fully paid; but the instructions of the 
Court were, that, if said oxen were of sufficient value, with 
the use that defendant had had of said oxen, to pay what 
was due on said note in June, 1847, when defendant took 
possession of said oxen, then, if they believed the contract 
between said Staples and the plaintiff to be as had been 
testified, that said fourteen dollars and the cow were to be 
given up when said sixty dollars and the interest should be 
fully paid, the plaintiff was entitled to recover; that they 
would judge whether the testimony of Staples, that plaintiff 
was to keep possession of the oxen and cow until the sixty 
dollars should be due, as he understood was the case from 
the writings, was not in accordance with the intention of the 
parties, and the Court so understood the contract to be, and 
that as the proof was that the cow was taken by the defend­
ant from the possession of plaintiff, he would be entitled to 
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recover, if the oxen were of sufficient value to pay the note 
and interest, when the oxen were taken by defendant in 
June, 1847, with the use the defendant had had of them be­
fore the eight months had elapsed. 

Perry, with whom was 1Way, in support of the excep­
tions, cited Ingraham v. Martin, 15 Maine, 373; Tibbets v. 
Towle .y al., 3 Fairf. 341 ; Williams .y al. v. Root, 14 
Mass. 273. 

D1tnn, contra, cited Parks v. Hall, 2 Pick. 211, and 
French v. Stanley, 21 Maine, 516. 

TENNEY, J. -The cow having been taken by the defend­
ant, on Sept. 13, 1847, from the possession of the plain­
tiff, was replevied on the writ in this action dated the 15th 
day of the same month. 

The plaintiff gave to Wm. K. Staples a bill of sale of 
the cow, called in the instrument a heifer, dated April 6, 
184 7, and acknowledged payment therefor. And upon the 
same piece of paper, and at the same time, as was admitted, 
is the following:-" For value received, I promise to pay 
Wm. K. Staples, or order, fourteen dollars and interest in 
eight months. The heifer for which this note is given re­
mains the property of Wm. K. Staples, till all the note is 
paid. The heifer is the same which said Staples bought of 
said Eben G. Woodman." 

(Signed) "Eben G. Woodman." 
Under date of June '.rn, 1847, this paper purports to have 

been assigned by Staples for a valuable consideration. And 
the subscribing witness to the assignment testified, that he 
saw Staples sign and deliver it to the defendant, with an­
other paper signed by the plaintiff, in the following terms: 

"Poland, April 6, 1847. For value received, I promise 
Wm. K. Staples or order, sixty dollars and interest in eight 
months. The oxen for which the note is given remaining 
the property of said Wm. K. Staples till all this note is 
paid. The oxen are the same which Staples had of John 
W. Dunn of Poland." This paper was assigned in terms 
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similar to the other, and the defendant paid Staples the sum 
of $60, and interest. 

Staples was called by the plaintiff and testified, that in 
April, 1847, the plaintiff made a bargain with him, to pur­
chase a yoke of oxen for the sum of $60 and interest, pay­
able in eight months; that they were to remain the property 
of Staples till paid for; and to guard against any deprecia­
tion in their value, in the event of his being obliged to take 
them back, the note for the heifer and the bill of sale for 
its security was given; and that a note for the oxen was 
given at the same time for the sum of $46 and interest, pay­
able in eight months, and the note and the condition therein 
were in tho same terms as tho one in the case for the oxen, 
excepting that it was for a smaller sum. A~d for this note, 
the one now produced was substituted the first of June, 
having the date of April 6, 184 7; and that the defendant 
was informed at the time of the assignment, of the transac­
tions between him and the plaintiff. When the note first 
given for the oxen was changed for the other, Staples signecl 
and gave the plaintiff a writing as follows:-" Received of 
E. G. Woodman a note for fourteen dollars, to be paid in 
eight months, for which I have his cow for security. If E. G. 
Woodman pays my note I hold against him, for sixty dollars 
and interest, in eight months, then the note for the cow shall 
be given up to said Woodman." 

Staples was allowed to testify, the defendant objecting, 
that he understood from the writings referred to, that the 
plaintiff was to have possession of tho cow and tho oxen, 
until the notes became due. 

The Court instructed the jury, "that they would judge, 
whether the testimony of Staples, that the plaintiff was to 
keep possession of the oxen and the cow, until the $60 
should be due, as he understood was the case from the writ­
ings, was not in accordance with the intention of the par­
ties, and the Court so understood the contract to be. And 
that as the proof wits, that the cow was taken by the de­
fendant from the possession of the plaintiff, he would be en-

V OL, XXXIX, 7 
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titled to recover, if the oxen were of sufficient value to pay 
the note and interest, when the oxen were taken by the de­
fendant, in June, 1847, with the use the defendant had had 
of them before the eight months had elapsed." 

The transaction between the plaintiff and Staples touch­
ing the oxen, may be regarded as a conditional sale, which 
the law will uphold, after the assignment as well as before. 
Tibbetts v. Towle t al. 3 Fairf. 341. It was competent for 
the parties to provide a further security of the payment of 
the purchase money, if they chose, and this they attempted1 

in a manner, not the most direct and appropriate; but it 
may, notwithstanding, be a valid contract. These questions 
are not reported in the exceptions to have been presented 
to the Judge, whp tried the case, and were not made the sub­
ject of any rulings or instructions in law, under such facts 
as the jury should find established, and are not now before 
us for consideration. 

The construction of the contract, under which the defence 
is attempted, and of the one in relation to the oxen, was ex­
clusively for the Court. The evidence of Staples that he 
understood from the writings, that the plaintiff was to have 
possession of the oxen and of the cow, till the notes be­
came due, was incompetent; but although erroneously al­
lowed, would not have been cause for sustaining the excep­
tions, if such was the true legal construction of the con­
tracts, which under the instructions, they must have found; 
for the Court, in the instructions, adopted the same, and 
stated, that it so understood the contract to be. It is well 
settled, if the Court permit the jury to decide a question1 

which is one of law, and not of fact, and their decision is 
correct, the verdict will not be disturbed for this cause. 

By the contract in relation to the cow, of April 6, 1847, 
the property was to be that of Staples till the payment of 
the note therein mentioned. It was in the nature of a mort­
gage. It contained no provision, that the possession should 
be with the plaintiff till the maturity of the note, or that 
the right of Staples to take possession should be suspended. 
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The property being that of Staples, unless the note should 
be paid, the legal import of the contract, was, that posses­
sion should accompany it. And the writing given by Staples, 
in June following the time, when the contract was executed, 
was not intended to cancel the former, but the note for $14, 
and the security therefor, were to remain with Staples, as 
valid, but to be given up if the note of $60 and interest, 
which he held, should be paid in eight months. 

The cow was taken by the defendant, before the maturity 
of either note, and this suit was commenced and the cow re­
plevied, three months at least before the expiration of the 
time, within which the oxen and the cow could be redeemed, 
according to the terms of the agreement. And unless the 
sale, by the constable, vested the entire title of the oxen in 
the defendant, which from the report, we cannot assume, the 
condition in the sale of the oxen had not been broken, and 
the defendant's title to the cow was defeasible. If, before 
the assignment, Staples was entitled to hold the oxen and 
the cow for the security of bis note of $60 and interest, by 
the assignment, his right passed to the defendant, and it was 
not defeated by the taking of possession of the oxen by 
him. Exceptions sustained. - New trial granted. 

SHEPLEY, C. J., and How ARD, RICE and CUTTING, J. J., con­
curred. 
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COUNTY OF YORK. 

PIKE, Petitioner for certiorari, versus HERRUIAN. 

"\Vhether a writ of certiorari, 1o bring up the record of the proceedings of the 
justices of the peace and quorum, as to the disclosure of a poor debtor be­
fore them, can properly be granted; que1·e. 

Ilut under this writ only the r,word of the inferior tribunal can be brought up, 
and no facts to affect it, are admissible. 

The adjudication of the magisc(ratcs, as to the notice given to the creditor, is 
conclusive, and cannot be re-examined under such a process. 

PETITION for the writ of certiorari. 
The petitioner was a creditor in an execution against the 

defendant, on which he had disclosed before two justices of 
the peace and quorum, and taken the oath prescribed by law: 

The errors assigned were that no notice was left as certi­
fied by the officer at the place specified in his return, nor 
had the creditor or his attorney any notice in fact or in 
law, of the time and place of the debtor's disclosure. 

With the petition wore affidavits tending to show the 
errors alleged. 

Clifford &' Ayer, for respondent, submitted the case with­
out argument. 

Wedgwood and D. Goodenow, for petitioner, cited Dow 
v. True, 19 Maino, 46; Little v. Cochran, 24 Maine, 509; 
Agry v. Betts &' al. 12 Maine, 415; Hanson v. Dyer, 17 
Maine, 96; Smith v. Rice, 11 Mass. 512; Thacher v. Mil­
ler, 11 Mass. 413; Blanchard v. Wild, 1 Mass. 3,'b3; Hart 
v. Hutchins, 5 Mass. 262; same v. same, 6 Mass. 399. 

SHEPLEY, C. J. - This is a petition for a writ of certio­
rari to bring up the record of the proceedings of two 
justices of the peace and of the quorum in taking the dis­
closure and administering an oath to the respondent as a 
poor debtor. 
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It is proposed, that certain facts dehors the record should 
be proved; and depositions are presented by the petitioner 
for that purpose . 

.A. writ of certiorari can present only a record of their 
proceedings. No testimony can be received from the peti­
tioner to affect that record, or to prove other facts not ap­
pearing in it. Commonwealth v. Bluehill Turnpike Corp. 
5 Mass. 420. 

'l'he adjudication of an inferior tribunal upon facts pre­
sented by a record of its proceedings is conclusive. Good­
win v. Inhabitants of Hallowell, 3 Fairf. 271; Hayward, 
petitioner, 10 Pick. 358; Starr v. Trustees of Rochester, 6 
Wend. 564. 

The decision of the justices upon the sufficiency of the 
notice to the creditor, would, therefore, upon general prin­
ciples, be conclusive upon this Court. 

The justices must have decided upon the sufficiency of 
that notice before they proceeded to take the disclosure 
and to administer the oath. 

It has been uniformly held, that their decision was con­
clusive upon the sufficiency of the notice, by virtue of the 
proYisions of the statutes under which they have acted, un­
less all the facts have been submitted to the consideration 
of this Court by an agreed statement. Hanson v. Dyer, 
17 Maine, 96. 

In the cases cited for the petitioner, of Dow v. True, 19 
Maine, 46, Little v. Cochran, 24 Maine, 509, the decisions 
were made upon errors disclosed by the record. 

The first of those cases arose before the R. S., were in 
force. In the latter case the justices presented, "a document 
certified by them to be the record of their proceedings." 

Whether under the present provisions of the statutes a 
writ of certiorari can in any case of this kind be properly 
issued, it is not necessary to decide. Writ denied, 

TENNEY, How.ARD and APPLETON, J. J., concurred. 
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State v. ·waters. 

ST.A.TE oir MAINE versus W .A.TERS. 

By article 1st, § 6, of the constitution of Maine, it is declared that in all crim­
inal prosecutions, the accused shall have a right to have compulsory process 
for obtaining witnesses in his favor. 

This provision is one of personal right recognized in the constitution of the 
United States, and in the organic law of most of the States, designed to 
guard against a particular wrong, practised under the government from 
which our country was severed. 

But this provision does not authorize the accused in criminal prosecutions, to 
require of the State payment of the fees of the witnesses necessary in the 
defence; it is for the process only by which they may be summoned. 

In § 29, c. 154, R. S., it is enacted that if any person, being armed with a 
dangerous weapon, shall assault another, with intent to murder, kill, maim, 
rob, &c., he shall be puni:ihed in the State prison, not morn than twenty 
years. 

By this provision the Legislature have recognized as distinct offences, an as­
sault with intent to murder, and an assault with intent to kill, unknown to 
the common law. 

An assault with intent to murder necessarily involves an assault with intent to 
kill; and where a party is accused of the greater, the jury are authorized to 
find him guilty of the lesser offence. 

ON EXCEPTIONS from Nisi Prius, How.A.RD, J., presiding. 
INDICTMENT, charging defendants with an assault with a 

drawn sword upon one Ivory Pray, with the intent feloni­
ously and of their malice aforethought, him the said Pray 
to kill and murder. 

Before the trial came on, John Waters, one of the re­
spondents, represented to the Court that a large number of 
witnesses were material to his defence, that he was poor 
and unable of his own means to procure their attendance, 
and moved the Court for compulsory process for obtaining 
such witnesses in his favor as were necessary to his proper 
defence and to procure their attendance at the trial. 

The motion was denied, but the Court ordered that re­
spondents have compulsory process to bring in witnesses 
who had been summoned and did not attend, at respondents' 
expense and not at the expense of the State. 

The jury returned a verdict that "John Waters is guilty 
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of a felonious assault with intent to kill but not to murder 
Ivory Pray." 

A motion in arrest of judgment was filed. 
1. Because the Court denied to the defendant compulsory 

process for procuring the attendance of witnesses in his 
favor. 

2. Because the jury in their verdict did not find the de­
fendant guilty of a felonious assault with intent to kill any 
person. 

3. Because the jury did not find defendant guilty of any 
offence. 

4. Because defendant has not been convicted of any of­
fence. 

5. Nor of any offence charged in said indictment. 
6. Because the indictment charges two distinct offences 

in the same count and in each count. 
7. Because the verdict is not legal. 
This motion was overruled, and exceptions filed. 

Wells~ Bell, with whom was Hayes, in support of the 
exceptions. 

The defendant was entitled to compulsory process at the 
expense of the government. Const. Maine, A.rt. 1, § 6; R. 
S., c. 167, § 2; U. S. v. Moore, Wallace, 23. 

2. Under this indictment the defendant cannot be con­
victed of an assault with intent to kill and not to murder. 
The cases wherein one has been convicted of manslaughter, 
when he was indicted for murder, do not apply. 

A similar statute to R. S., c. 166, § 7, in Massachusetts, 
has been decided not to vary the common law, except to 
allow one charged with a felony to be convicted of a. 
misdemeanor. 12 Pick. 506; 2 Met. 193. The same rule 
should not be applied to an indictment for assault with in­
tent to murder, as to an indictment for murder. The intent 
must be proved as laid. Roscoe's Cr. Ev. 329 ; 2 East's P. 
0. 514; 3 Greenl. Ev. p. 19, § 133, n.; 24 Wend. 520. 

If this verdict is sustained, it will follow, that on this in-



56 WESTERN DISTRICT. 

State v. 'N aters. 

dictment the defendant might have been found guilty of 
either of five offences. 

3. This verdict cannot be sustained, because there is no 
such offence known in the law, as an assault with intent to 
commit manslaughter. The statute and common law defini­
tions of murder or manslaughter arc the same. R. S., c. 
154, § § 1, 5. The words "kill and murder" in § 29, c. 154, 
arc used as synonymous. Whenever one kills a human being 
unlawfully and intentionally, he is guilty of murder. Where 
malice and deliberation is shown, no matter how instantane­
ous it is, the killing is murder. Com,. v. Dougherty, 1 
Browne, App'x, 221; Addison's R. 257; Commonwealth v. 
Srnith, Wharton's Dig. 148; Fost. 2!:l0; 1 Hale, 455-G; 1 
Rus. Cr. 520; 3 Greenl. Ev. 112; Commonwealth v. York, 
9 Met. 107. 

An intent to commit manslaughter must be a newly in­
vented idea; at the common law it is a moral impossibility; 
it is a perversion of l:mguage, and one might as well speak 
of an intent to commit an accident. 

Evans, Att'y Gen., contra. 
No visionary reformer has yet gone the length of hold­

ing it to be the duty of society to furnish, at its own cost, 
means of defence to those charged with violating its laws. 
It has been thought enough, in this country, to proYide that 

· such means shall not be withheld. Arbitrary power in 
government has been guarded against by various constitu­
tional provisions. 

In some States, where the punishment for the offence charg­
ed is capital, witnesses on behalf of the accused are paid 
by the government. It is so in Maine, but here rests on 
usage only "in favorern vifrR,." There is no statute require­
ment of this kind. 

By R. S., c. 172, § 22, in certain cases of severe punish­
ment, compulsory process at the expense of the State may 
be required, to obtain witnesses in behalf of the accused, 
but not to pay for the witnesses; the language is plain; the 
clerk can only furnish the process. 
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But the defendant's counsel relies upon no statute, but 
upon the constitution for the right claimed. 

If the Judge erred and counsel were right, it is not easy 
to see upon what ground the judgment can be arrested. It 
is not alleged that defendant was deprived of any testimony 
he could otherwise have obtained. He has been injured in 
no way than by procuring witnesses at his own cost. What 
has that to do with his guilt or innocence? If he has been 
deprived of testimony which he might have had, it might 
furnish ground for a new trial, but not for arresting the 
judgment. 

But the Judge did not err. The constitution of U. S., 
and nearly all of the States, contain similar provisions to 
the one cited. But they do not execute themselves, nor 
provide the means of their execution. They all require 
legislation to be made available, and yet neither the Con­
gress of the United States, nor any State, has given to this 
dause the interpretation contended for. 

This is one of the declarations of rights, which were of 
great value. They grew out of oppressions and grievances 
actually suffered. 

Formerly, by the common law of England, parties accused 
in capital cases, and many offences were capital, were not 
allowed to examine witnesses at all in their defence, and 
of course no process could be had for obtaining their 
presence. At length they were permitted to be examined, 
but not on oath, and therefore obtained but little credit with 
the jury. 1 Chitty on Crim. Law, 624. 

Soon after the revolution which expelled the Stuarts, an 
Act was passed giving to the accused in all cases of treason 
under that Act the right to have like process to compel the 
appearance of their witnesses as was granted against them. 

The statute of Maine, of 1821, is nearly a transcript of 
this. 

A few years afterwards, 1 Ann, c. 2, it was enacted that 
witnesses for the prisoner on indictments for treason and 
felony, should be examined on oath ; but no provision was 

VoL. XXXIX. 8 
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made for compelling their attendance, and I am not aware 
that even to this day any such provision has been made. 

These were the grievances and were provided for in our 
bill of rights. In misdemeanors merely, the rule was differ­
ent in England, and we intended to abolish the distinction 
in all criminal prosecutions. 

But it was never a question in England who should pay 
the expense of the witnesses; it was never complained that 
the government did not furnish the accused with the means 
of defence; the evil was that they were not allowed to have 
witnesses at all at their own expense, nor have them sworn. 

The government of Great Britain did not formerly in 
general pay the expenses of the prosecution, at least of the 
witnesses; this was done by the prosecutor, although by sev­
eral statutes the prosecutor and witnesses, by petition to 
the Judge, might obtain from the county their reasonable 
expenses, and if poor, an allowance for their loss of time. 
1 Chitty's Crim. Law, 612. Later statutes have made fur­
ther provision for their payment. Roscoe's Crim. Ev., 109. 

The constitution in the section cited, secures to the accus­
ed the right to be heard in his defence by counsel. This also 
was designed to meet a practical evil; for until a recent 
period in Great Britain, parties accused of capital offences 
were not allowed counsel, except upon questions of law. 
This was a great defect. 3 Story's Com. on Cons. § 1787; 
4 Black. Com. 356. 

It is then manifest what were the great grievances which 
were intended to be guarded against by these American 
Beclarations of Right. 

They have fully met the emergency which called them 
forth, and no more was or is required. Why should they 
be extended to meet occasions which were never subjects of 
complabt? 

The cases cited by the respondents' counsel are far from 
sustaining the position contended for. 

Universal practi'Ce, I imagine, has s,ettled this question . 
.A.gain, as to the objections to the verdict; if an assault 
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with intent to kill, be one offence, and an assault with intent 
to murder, be another and different offence, no reason is 
perceived why the verdict is not a perfectly good one for 
the former, and why it may not be found by the jury, al­
though the indictment is for the latter. Nothing is better 
settled, than that the jury may find the accused guilty of 
part of the crime charged, and not guilty of the residue. 

An assault with intent to murder, necessarily implies an 
intent to kill; and as one indicted for murder may be found 
guilty of so much of the offence as consists in the killing, 
and not of the residue, why may not one indicted for the 
assault with intent to murder, also be found guilty of the 
intent to kill? 

This is expressly provided for in our statutes; c. 166, § 
7, R. S. Nor is this finding a misdemeanor in an indictment 
for felony, but a felony of a lesser grade. Commonwealth 
v. Grijfin, 21 Pick. 524; Commonwealth v. Goodhue, 2 
Met. 193. 

It is objected that two offences are charged in each of 
the counts, but in the argument the counsel admits that the 
terms used are synonymous in the statute. Such being the 
case the verdict is sustainable either as a verdict for the 
whole offence charged, or for a part of it and an acquittal 
for the residue. 

If there be but one offence known to the statute, viz. the 
intent to murder, then notwithstanding the form of the ver­
dict, it is really a verdict of guilty of the whole offence 
charged. The words" but not to murder," are unmeaning, 
and may be rejected. The jury find " a felonious assault 
with intent to kill." 

What makes homicide, murder? The malice aforethought. 
What is malice aforethought, but the intention to do the 
deed? 

The counsel contend for this: - according to their posi­
tion, the jury have found all the facts that in law constitute 
the offence charged; the intention to kill was to do that, 
which if done, is murder by law. The verdict may be re-
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garded as in the nature of a special verdict, and the Court 
must pronounce what offence, upon such finding, has been 
committed. 

Is it no offence by our law, to assault one with an inten­
tion to kill him, to take his life ? 

It is not contended that, at common law, there is any such 
offence as an assault with intent to commit manslaughter, 
to kill in the heat of blood; because such intent aggravates 
the crime to murder. But there is such an offence as as­
sault with intent to kill, at common law, and the crime, if 
the intent be executed, would not be manslaughter. 

In R. S., c. 154, § § 29, 30, between the words "kill" and 
"murder" is found a comma. Does this create two of­
ences? It is quite immaterial in the case at har how this 
question is answered. If two, the defendant has been con­
victed of the lesser, though indicted for the greater, as well 
he might be. 

If one only, then he has been convicted of that one. 
If the allegation in the indictment had been "kill or mur­

der," there might be some plausibility in the objection. 
The case in 8 Conn. 496, is direct authority, although 

grounded upon a statute of that State, to support this con­
viction. 

If the verdict does not support the whole of the offence 
charged, it does of one known to the law, and may right­
fully be returned on this indictment. 

RICE, J. -The indictment charges, that John ·waters, 
with two other persons named therein, " with force and arms, 
in and upon one Ivory Pray, with a dangerous weapon, to 
wit, the drawn sword of a sword cane, with which said John 
Waters, &c., were then and there armed, did make an as­
sault, with an intention, him the said Ivory Pray, with the 
drawn sword aforesaid, then and there feloniously, wilfully, 
and of their malice aforethought to kill and murder." 

As to the defendant, John Waters, the jury returned 
the following verdict, to wit,-" that the defendant, John 
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Waters, is guilty of a felonious assault, with intent to kill, 
but not to murder, Ivory Pray." 

Before proceeding to trial, the respondents severally filed 
motions for issuing compulsory process for obtaining such 
witnesses in their favor as will be necessary for their proper 
defence, at the expense of the State. 

The Court refused the motion, but ordered, that the re­
spondents have compulsory process to bring in witnesses, 
who have been summoned and do not attend, at respond­
ents' expense, and not at the expense of the State. 

After verdict, the defendants severally moved, that judg­
ment be arrested, because of the denial of the motion 
above referred to, as well as for other reasons set out in 
their several motions. These motions in arrest were over­
ruled by the presiding Judge, and exceptions filed to said 
last rulings. 

The right of compulsory process at the expense of the 
State, is claimed for the respondents under that clause of§ 6, 
Art. I, of the Constitution, which provides, that in all crimi­
nal prosecutions, the accused shall have a right to have com­
pulsory process for obtaining witnesses in his favor. 

Section 22, c. 172, R. S., provides, that any person in­
dicted for a crime, punishable with death, or by imprison­
ment in the State's prison for life, shall be entitled to have 
a list of the jurors returned, delivered to him or his coun-

. sel, a copy of the indictment, and process to summon his 
witnesses, at the expense of the State ; all which it shall 
be the duty of the clerk to furnish without expense to the 
prisoner. 

A fair construction of this section does not seem to give 
an accused person any right beyond that of having a list of 
jurors, a copy of the indictment, and the process for sum­
moning witnesses at the expense of the State. That clause 
of the section making it the duty of the clerk to furnish 
these facilities to the prisoner without expense is in har­
mony with this construction. To furnish the list of jurors, 
the copy of the indictment, and the process for summoning 
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witnesses appropriately falls within the ordinary duties of 
the clerk. But to require that officer to furnish the funds 
necessary to pay the expenses of summoning, and the fees 
for the attendance of the defendant's witnesses, would seem 
to be requirements beyond the appropriate sphere of his 
official duties; nor is there any provision of law by which 
he could be reimbursed for such expenditures. 

In capital trials, the practice has been, to tax and allow, 
as in ordinary criminal bills of cost in behalf of the State, 
the expenses for summoning and the fees for travel and at­
tendance of the defendant's witnesses. The same practice 
has also prevailed in Massachusetts, from whence the rule 
was probably introduced into this State. In Com. v .. Wil­
liams, 13 Mass. 501, the Court, in speaking of the practice 
say, that it was granted in capital trial only, in favor of life. 
The practice does not appear to have originated, either 
in Massachusetts or in this State, in any specific statute pro­
vision. 

But were it otherwise, and did the statute already cited, 
extend the right of accused persons so far as to include 
the payment, by the State, of the expenses incurred by them 
in procuring the attendance of witnesses, it would not avail 
the defendants in this case, as the offence for which they .are 
indicted does not fall within the provisions of that section. 

But it is contended, that the constitutional provision, by 
its own force, gives this right to all persons accused of 
crime independent of statute provision. 

Such is not the natural import of the language used in 
the constitution, and such cannot be its construction, unless 
there are circumstances connected with the insertion of the 
provision in that instrument, which will extend its meaning, 
by implication, beyond the ordinary signification of the words 
used. 

In the early history of the common law, the means for 
defence allowed to persons accused of the higher grades of 
crime were much more limited than at present. 

Thus, in capital trials the accused had no means of com-
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pelling the attendance of witnesses, on his behalf, without a 
special order from the Court; and if witnesses attended, 
voluntarily, for such person, they could not be sworn. Ex­
cept in the presentation of questions of law, he was not 
entitled to the aid of counsel in making his defence, nor was 
he entitled to a copy of the indictment against him. 

Such unreasonable restrictions, in making defence against 
charges of an high and aggravated character, and where a 
conviction was followed with penalties involving both life 
and estate, early attracted the attention of the more en­
lightened jurists and statesmen of England, and were gradu­
ally made to yield to an advancing spirit of civilization, and 
more enlarged a'1d correct views of personal liberty and 
individual right. 

By c. 9, § 3, stat. 2, 1 Ann, provision was made that wit­
nesses for the defendant, in case of treason or felony, shall 
be sworn in the same manner as witnesses for the crown; 
and by 7 William III., c. 3, § 7, that defendants in case of 
treason, shall have the same process to compel the attend­
ance of witnesses for them, as was granted to compel wit­
nesses to appear against them. The same statute provides 
that persons indicted for treason or misprison of treason, 
shall be entitled to have a true copy of the whole indict­
ment, five days at least before trial, paying the reasonable 
fees for the writing thereof, not exceeding five shillings for 
the copy of every such indictment. The Court were also 
authorized to assign counsel for the accused. 

Thus, though accused persons became entitled, by law, to 
a copy of the indictment against them, it was at their own 
expense, and though entitled to compulsory process for sum­
moning witnesses, no provision was made for the payment 
of the expense, by the government. Indeed, at that time,· 
the law provided no means for reimbursing or paying, the 
witnesses on the part of the prosecution. Such was the 
condition of the law until it was provided by 27th Geo. II., 
c. 3, § 3, "that when any poor person shall appear on recog­
nizance, in any court, to give evidence against another, 
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accused of any grand or petit larceny, or other felony, it shall, 
and may be in the power of the Court, at the prayer and 
on the oath of such person, and in consideration of his cir­
cumstances, in open court, to order the treasurer of the 
county or place in which the offence shall have been commit­
ted, to pay unto such person, such sum of money, as to the 
said Court shall seem reasonable for his time, trouble and 
expense." The provisions of this .A.ct for the payment of 
witnesses on the part of the government, were much extend­
ed by Geo. IV., c. 64. 

It was in view of the history of the common law, that the 
founders of our governments, State and national, acted. 
They were fully aware of the practices by ~hich the govern­
ment of England had, in early times, crushed the individual 
rights of the subject, and of the long and severe struggle 
required to erect legal barriers against the encroachments of 
arbitrary power. It was the determination to preserve those 
barriers, and to mark distinctly the line between the legiti­
mate powers of the government, and the personal rights of 
the citizen, that induced the founders of the American States 
to insert in their organic laws those solemn declaration_s of 
personal rights which are to be found in the Constitution of 
the United States, and of the individual States. Each asser­
tion in the constitution, of a distinct personal right, was de­
signed to repudiate some erroneous principle, or to guard 
against some particular wrong, which had been avowed or 
practiced by the government from which we had separated. 
The rights now claimed for the defendants, to have their 
witnesses paid by the government was never claimed in 
England or this country before the formation of our con­
stitution. It was not one of the evils designed to be guarded 

· against, nor a new right to be asserted by constitutional 
provision. 

The question whether an accused person is entitled to 
compulsory process to bring in his witnesses before their 
fees have been paid, or tendered, has been discussed both in 
England and this country. 
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In ex parte Chamberlain, 4 Cow. 49, the Court decided, 
that in misdemeanors the defendant must tender his wit­
nesses their fees as in civil cases, but in felonies witnesses 
were compellable to attend without fees. 'fhe question 
whether the defendant's witnesses were to be paid by the 
State was not raised in that case. The better opinion, in 
England, seems to be, that witnesses, (for the defence,) 
making default in criminal prosecutions are not exempt 
from attachment on the ground, that their expenses were 
not paid at the time of the service of the subpmna. 2 Rus­
sel on Cr. 947, and note. 

The practice in this State, it is believed, has been different, 
and that compulsory process has been issued for defend­
ants in criminal prosecutions in the same manner as in civil 
cases, and no good reason is perceived why there should be 
any distinction in the two classes of cases. 

There was no error on the part of the Judge in denying 
the compulsory process as claimed by the defendants. 

The verdict of the jury most distinctly answers the sec­
ond cause assigned in the motion, when it says, "that the 
def~ndant, John Waters, is guilty of a felonious assault with 
intent to kill, but not to murder Ivory Pray." 

The third cause assigned is not sustained, certainly not to 
its full extent. That the verdict finds the defendant guilty of 
an assault, there can be no doubt. Nor can there be any doubt 
that it was competent for the jury to find the assault proved, 
and to negative the felonious intent. R. S., c. 166, § 7; State 
v. Parmela, 9 Cow. 259; State v. Coy, 2 .A.ik., 181; State 
v. Bitrns, 8 .A.la. 313; Bradley v. State, 10, S. & M. 618. 

The jury may acquit the defendant of part and find him 
guilty of the residue. 1 Chit. C. L. 637. Where the accu­
sation includes an offence of an inferior degree, the jury 
may discharge the defendant of the higher crime, and con­
vict him on the less atrocious. 2 Hale, 203. This rule 
applies in all cases where the minor offeNce is necessarily an 
elemental part of the greater, and when proof of the great­
er necessarily establishes the minor. 

VOL, XXXIX, 9 
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But a question of greater importance bas been presented 
by the defence. The jury found that the defendant, John 
Waters, was guilty of an assault with intent to kill, but not 
to murder Ivory Pray.. It is contended that this verdict is 
inconsistent and repugnant. If such be the fact it cannot 
stand. Rex v. Woodfall, 5 Burr. 2661. 

That killing is a necessary element in murder, is apparent. 
Murder cannot be perpetrated without killing. But homi­
cide is not, necessarily, murder; it may be a much less 
offence, and under some circumstances, not an offence. 

But the question presented is, can an assault be made with 
intent to kill, which must not necessarily involve an intent 
to murder? A.re not the terms in legal contemplation 
synonymous? By the counsel for the defendant, it is con­
tended that they are. The statute, however, recognizes them 
as distinct offences. Section 29, c. 154, R. S. provides, that 
if any person being armed with a dangerous weapon, shall 
assault another, with intent to murder, kill, maim, rob, steal, 
or to commit arson or burglary, he shall he punished by im­
prisonment in the State prison, not rr,ore than twenty years." 
The same distinction is also made in the thirtieth sectioµ of 
the same chapter. 

At common law there is no such crime recognized as an 
assault with intent to commit manslaughter, or simply to 
kill. Where an assault is made with intent to kill, the intent 
was supposed to imply malice, and therefore the offence was 
deemed to be an assault with intent to murder. 

But in several of the States, as in this State, the stat­
utes recognize an assault with intent to kill, and an assault 
with intent to murder, as distinct offences, the latter being 
of a higher grade and including the former. The exist­
ence of such a distinction has also been recognized by the 
Courts. 

In State v. Nichols, 8 Conn. 496, the defendant was 
indicted for an assault with malice aforethought, with intent 
to kill and murder. 'l'he jury found the prisoner guilty 
without malice aforethought, of the crime whereof he stood 
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indicted. The Court held, that he was properly convicted 
of an assault with intent to kill, under the statute of 1830. 

In Scott v. Commonwealth, 6 S. &, R. 224, the plaintiff 
in error, had been indicted for an "assault with intent to 
kill and destroy." The jury returned a verdict of guilty of 
an assault with intent to kill. DUNCAN, J., in giving the 
opinion of the Court says, " the offence is assault and bat­
tery with intent to kill, an offence distinctly laid and pun­
ishable by law. * * * * If the party had been found guilty of 
killing, it would not rise higher than manslaughter." 

In the case of The Slave Nancy v. The State, 6 .Ala. 
483, which was for an" assault with intent to kill and mur­
der," the jury found a verdict of "guilty of an assault with 
intent to kill," and the Court refused to arrest the judg­
ment on the ground, that it is a capital offence for a slave 
to assault a white person, with intent to kill, although if 
the intention had been consummated, the killing would have 
been manslaughter only. 

In State v. Burns, 8 .Ala. 313, the prisoner was indict­
ed fer an assault and battery with intent to kill and murder 
one David Walker. The jury found the defendant "guilty 
of an assault with intent to kill." The Court held, that the 
legal effect of this verdict was, (the defendant being a white 
man,) guilty of an assault and battery, only. 

In Bradley v. State of Miss., 10 S. & R. 618, the original 
defendant had been indicted for an assault upon Isham, a 
slave, "with intent wilfully, maliciously and feloniously, to 
commit manslaughter." The Court in considering this case, 
say, "this indictment can be construed only to be an in­
dictment for an aggravated assault. It is not an indictment 
with intent to kill, by which is understood, and has been 
held, an intent to murder." 

.An examination of our statute will produce the convic­
tion, that the Legislature did not have a very distinct con­
ception of the nature of this offence. Thus, while the maxi­
mum punishment for manslaughter is imprisonment for a 
term of ten years in the State prison, the punishment for 
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an assault, with a dangerous weapon, with intent to kill, 
may be imprisonment twenty years in the same prison, there­
by making the attempt to commit a crime much more highly 
penal than the commission of the substantive crime. The 
same apparent inconsistency may be found in the statutes 
of other States. 

The intention of the Legislature probably was, to draw a 
distinction between that class of assaults which are the re­
sult of design and deliberation, and into which the element 
of legal malice is presumed to enter, and those assaults 
which are the result of sudden provocation, and where, in 
the heat of blood, the act so closely follows the intent, as 
to preclude the presumption of design, or deliberation, and 
consequently to exclude the presumption of malice. 

If this be the true construction of the statute, and such 
apparently was the intention of the Legislature, it follows, 
as matter of necessity, that an assault with intent to kill, 
is a minor offence, but is included in the offence of "assault 
with intent to murder." The jury were therefore authoriz­
ed to find the defendant guilty of a portion of the offence 
charged in the indictment, and not guilty of the residue. 
That finding was warranted, not only by the statutes, but 
by the authorities already cited in this case. 

The exceptions and motion are overruled. -
Judgment on the verdict. 

SHEPLEY, C. J., and CUTTING J. concurred. -HATHAWAY, 
J., concurred in the result only. 

STATE OF MAINE versus SCANNELL. 

On an indictment for an assault with a dangerous weapon, with intent A. B. 
to kill and murder, a verdict that the accused was guilty of being accessory 
before the fact, of an assault with intent to kill A. B., cannot be sustained. 

Such an offence is not necessarily included in the crime charged, and judgment 
will be arrested. 

ON EXCEPTIONS from Nisi Prius, How ARD, J., presiding. 
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INDICTMENT against Daniel Scannell and others for an as­
sault with a dangerous weapon upon one Alexander Lewis 
Maxwell, with intent him to kill and murder. 

A motion was made by Scannell for process to summon his 
witnesses, and at the expense of the State, which was denied. 

The jury returned a verdict that " said Daniel Scannell is 
guilty of being accessory before the fact of an assault with 
intent to kill Alexander Lewis Maxwell." 

A motion was made in arrest of judgment for the same 
causes enumerated in State v. Waters, ante, p. 54, with the 
additional reason, "because the jury have not found the 
said Daniel Scannell guilty of any offence charged in said 
indictment. 

The motion was overruled and exceptions filed. 

Wells o/ Bell, and S. M. Hayes, in support of the ex­
ceptions. 

Evans, Att'y General, contra. 

RICE, J. - The indictment charges the defendant with 
having made an assault, with a dangerous weapon, upon one 
Alexander Lewis Maxwell, with intent to kill and murder. 

The jury at first returned a verdict of guilty as accessory, 
but subsequently amended their verdict as follows; to wit, 
"that the defendant, Daniel Scannell, is guilty of being ac­
cessory before the fact of an as:,ault with intent to kill 
Alexander Lewis Maxwell." 

After verdict, the defendant filed a motion in arrest of 
judgment, for reasons therein appearing, which was over­
ruled by the presiding Judge, to which ruling the exceptions 
now before the Cour~ were duly filed. The case was argued 
with State v. Waters, ante, p. 54. 

It is not quite certain of what offence the jury intended 
to find the defendant guilty; whether of being accessory 
before the fact of an assault with intent to commit man­
slaughter, or with intent to murder. Nor perhaps is it 
material, as the result must be the same in either case. 

If they intended by their verdict to find the defendant 



70 WESTERN DISTRIC'r. 

State -i:. ·waters. 

guilty or accessory before the fact of an assault with intent 
to murder, judgment must be arrested, because that is not 
the offence with which he is charged in the indictment, nor 
is it, as a minor offence, necessarily included in the crime 
charged in the indictment. 

If they intended to find him guilty of being accessory, 
before the fact of an assault with intent to commit man­
slaughter, judgment must be arrested, not only because that 
offence is not charged in the indictment, but for tho addi­
tional reason that there is no such offence known in the law. 

Exceptions sustained and judgment arrested. 

SHEPLEY, C. J., and. HATHAWAY and CUTTING, J. J., con­
curred. 

STATE OF MAINE versus WATERS. 

On an indictment for an assault with a dangerous weapon upon A, B., with 
intent to kill and murder, a general verdict of guilty is sustainable. 

ON EXCEPTIONS from Nisi Prius, HowARD, J., presiding. 
INDICTMENT. 
The facts are stated in the opinion. 

Wells 9" Bell and ll ayes, for prisoner. 

Evans, Att'y Gen., for State. 

RICE. J. -This is an indictment against the defendant 
for an assault with a dangerous weapon, upon one Alexan­
der Lewis Maxwell, with intent to kill and murder. There 
was a general verdict of guilty against the defendant, and 
the matter is now before this Court on exceptions to the 
ruling of the Judge who tried the case, for overruling a 
motion in arrest of judgment, filed by defendant. All the 
principles involved in this case, were considered in State v. 
Waters, argued at the same time with this case. Ante p. 54. 

For the reasons therein given the exceptions must be 
overruled, and Judgment on the verdict. 

SHEPLEY, C. J., and HATHAWAY, and CUTTING, J. J., con­
curred. 
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WENTWORTH, Administrator, versus LORD. 

It is provided by statute that in actions pending, an offer to be defaulted for a 
sum certain, unaccepted, is no admission of the cause of action or of any 
indebtment of the defendant; nor shall such offer be used as evidence before 
the jury in the trial. 

If, when such offer has been made, the plaintiff proceeds to trial, the judg­
ment in the case must depend on the verdict rendered. The off er will affect 
the costs only. 

Thus where, after such offer was made upon the record, and the action tried 
and verdict rendered for defendant; held, that the plaintiff is not entitled to 
judgment for the offer upon the record. 

The case of Boynton v. Frye, 33 Maine, 216, overruled. 

ON REPORT from Nisi Prius, How ARD, J., presjding. 
AssUMPBIT. The writ contained a count upon a note of 

hand dated Jan. 5, 1850, for $100, with interest. There 
was also a count upon an account annexed, and the common 
money counts. 

The signature to the note was admitted to be genuine, 
but it was contended at the trial that the note had been 
materially altered since it was signed, without the knowl­
edge of the defendant. The alleged alteration was the 
erasure of the syllable "out" from the last part of the note, 
so that it read at the trial with interest, when it was alleged 
to have been made and signed, without interest. 

At the term this action was entered, the defendant offered 
in writing to be defaulted for $104 on note which was 
entered on the docket. 

At a subsequent term, the death of plaintiff was suggest­
ed, and on defendant's motion, his offer to be defaulted was 
withdrawn by leave of the Court; but it did not appear 
that the other party had any knowledge of it. 

On the trial, the plaintiff claimed the benefit of the offer 
to be defaulted. 

Much evidence, on both sides as to the account, was intro­
duced, and the plaintiff contended that the docket entries 
were competent evidence of indebtedness, and offered the 
same, which were rejected by the presiding Judge. 

The jury returned a verdict for defendant. 

39 -711 42 292 
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It was stipulated, that if the evidence for the purpose for 
which it was offered was admissible, a new trial is to be 
granted; if not, the plaintiff claims judgment for the amount 
of the offer to be defaulted. • 

The Court were to render such judgment as the rights of 
the parties require. 

Kimball, for defendant. 

D. Goodenow, for plaintiff, for the effect of an offer to 
be defaulted, cited Fogg v. Hill, 21 Maine, 529; and that 
plaintiff is entitled to judgment for that amount, although 
he failed to establish any claim. Boynton v. Frye, 33 
Maine,, 216; Putnam v. Putnam, 13 Pick. 129; Colby's 
Practice, 221. As to the effect of a tender, he cited Cox 
v. Robinson, Strange, 1027; 5 Bae. Abr. 19; Legrew v. 
Cook, l Bos. & Pul. 832. 

CUTTING, J. -The stat!lte· of 1835, c. 165, § 6, reenacted 
by R. S., c. 115, § 22, provided, that "in any action founded 
on judgment or contract, the defendant may offer, and con­
sent in writing to be defaulted, and that judgment may be 
entered against him, for a specified sum as damages; and 
the sum shall be entered of record, and the time when the 
offer was made; and if the plaintiff shall proceed to trial, 
and recover no greater sum for his debt or damage, up to the 
time when the offer was made, the defendant shall recover 
his costs of the plaintiff, from the time of such offer up to the 
time of trial; and such costs shall be set off against the sum 
so offered, and judgment shall be rendered and execution 
issued for the balance for either party, which way soever the 
same may be." 

The Court, in giving a construction to this Act, in Jackson 
v. Hampden, 20 Maine, 37, say:-"It is insisted, that the 
offer to be defaulted is an admission of the contract declar­
ed on. The statute c. 165, § 6, by virtue of which the- offer 
was made, does not appear to have been designed to afford 
the plaintiff any advantages, beyond what he might derive 
from the offer itself. The reasons upon which the rule was 
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established, that a tender of a part admits the contract 
stated in the declaration, do not apply to an offer to allow 
the plaintiff to take judgment for a certain sum. Such offer 
may be made to avoid the risk of costs, where there may be 
a chance of the recovery of nominal damages, or a small 
amount, where the defendant thinks there is nothing due. 
The act determines the effect, that the offer is to have upon 
the rights of the parties; and to decide, that it admitted the 
contract, would be to change that effect and to defeat in a 
great degree the design of the Act." 

Again, in Fogg v. Hill, 21 Maine, 529, the Court use the 
following language: - "By the offer to be defaulted, the 
cause of action must be regarded as confessed. Such offer, 
under the statute, is equivalent in its effect, in this partic­
ular, to bringing money into Court upon the common rule, 
which has ever been considered as leaving nothing in contro­
versy but the quantum of the debt or damage which the 
plaintiff is entitled to recover. The evidence therefore, 
tending to prove a tenancy as lessee under the plaintiff, was, 
after such offer, superfluous; and the arguments of counsel 
thereupon are in the same predicament." 

These two decisions, (a little conflicting, perhaps,) were 
made prior to .August 2, 1847, when the Legislature gave 
their construction by an amendment of the Act, adopting and 
extending the principles of the first decision. By § 1, of 
that amendment, the original Act was altered so as to set 
off the defendant's against the plaintiff's costs, instead of 
"against the sum so offered." And by the second section, 
"an offer to be defaulted as provided in said Act, if the same 
be not accepted by the plaintiffs, shall in no case he held as 
an admission of the cause of action, or of any promise or in­
debtedness on the part of the defendant; nor shall such offer 
be used as evidence before the jury on trial of the action." 

Under the former Act, when the defendant made an offer 
and prevailed, judgment must notwithstanding be rendered 
against him for the amount of the offer, less his costs; for 
such is the language of that .Act. But by the Act of 184 7, 

VoL. xxxrx. 10 
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costs were to be set off against costs only, and judgment 
rendered and execution issued for the balance, and thus the 
offer now constitutes, by statute, no part of the judgment, 
when not accepted. If such was not the design of the Leg­
islature, then the 1st § of the Act of 1847 is wholly super­
fluous. But it became necessary to make that alteration in 
order to introduce the 2d §, which provides that the offer, if 
not accepted, shall in no case be hold as an admission of the 
cause of action, or of any promise or indebtedness on the 
part of the defendant. 

When is the offer to be accepted? Certainly, before: the 
cause "shall proceed to trial." The verdict establishes the 
rights of the parties, unless the plaintiff shall be entitled to 
judgment, veredicto non obstante; and if entitled,. how, and 
upon what evidence? Surely, not without some proof of a 
promise or indebtedness, and the statute is imperative that 
the unaccepted offer shall not be received as such,. And not 
received by whom? It would be absurd to say it might be 
received by the Court., and not by the jury. If by either, tho 
latter would seem to be the most proper trihunal; but they, 
by a subsequent and independent clause, arc expressly pro­
hibited from receiving it, and to say that the preceding sen­
tence was applicable only to the jury, would render the last 
and concluding sentence surplusage. 

Any other construction would place the parties litigating 
in unequal positions; no offer, by way of compromise or of 
terminating a doubtfnl suit, could be safely made, for the 
plaintiff might by verdict recover the whole, and is certain 
by judgment to recover the amount offered, when perhaps 
the verdict may be against him, and being thus sure of a 
certain arnount, he proceeds with renewed hopes and expect­
ations of recovering the whole, regardless of the minor 
question, as to which party shall pay or receive costs. 

The question as to the withdrawal of the offer becomes 
immaterial. Judgment on the verdict. 

RrcE and HATHAWAY, J. J., concurred. -SHEPLEY, C. J., 
dissented. 
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Dissenting opinion by 
SHEPLEY, C. J. -The decisions made in the cases of 

Jackson v. Hampden, 20 :Maine, 37, and of Fogg v. Hill, 
21 Maine, 529, giving a different construction to the A.ct of 
1835, c. 165, § 6, as reenacted in R. S., c. 115, § 22, with ad­
ditional enactments, were made by the Court, when compos­
ed of different members. The first decision -was made by 
WESTON, EMERY and SHEPLEY. The second was made by 
WHITMAN and TENNEY; SHEPLEY being at the time otherwise 
employed~ and having no knowledge of it. The first decis­
ion had not been published when the last was made. When 
these conflicting constructions were published, it was deem­
ed expedient to have the Legislature interpose, to declare 
what the effect should be of such proceedings. 

The A.ct approved on August 2, 184 7, appears to have 
been designed to prevent the possibility of such a construc­
tion of the 22d § of c. 115, as would make an offer to be 
defaulted for a certain sum, an admission of the plaintiff's 
claim. 

To accomplish this effectually, the words "the sum so 
offered," were stricken out, and the words ,: the plaintiff's 
costs," were inserted in place thereof, because from the 
words stricken out an inference might be drawn, that the 
claim was admitted, and the contest was limited to the 
amount to be recovered. 

By the second section it was provided that the offer "shall 
in no case be held as an admission of the cause of action, 
or of any promise or indebtedness on the part of the de­
fendant; nor shall such offer be used as evidence before the 
jury, on trial of the action." The mischief to be provided 
for explains the amended enactment. It was to prevent its 
being regarded as an admission of the cause of action. If 
the purpose of the amendment had been to do more, and to 
destroy the whole effect of the offer, except for the recovery 
of costs, when not accepted, it would have been much easier 
to have declared simply, that an offer not accepted should 
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have no effect upon tho rights of the parties, except for the 
recovery of costs. This construction is now proposed. 

By the Act of amendment, c. 115, § 22, had been so amend­
ed as to provide, that in actions against towns under the 
provisions of c. 25, § 89, the town might avail itself of "an 
offer of judgment in Court, for any specified sum as damages, 
as is by law provided in cases of contract." By the pro­
posed construction the whole effect of such an offer not ac­
cepted, will be upon the costs. The town can make it in all 
caees with entire safety, and place the plaintiff in a condition 
of double risk of cost3 by failing to maintain the action, and 
by failing to recover more than the amount offered. And 
such may be the result in cases of contract between individ­
uals. 

For what purpose does a trial take place, after an offer 
made of a certain sum, but to obtain a larger sum, if the suit 
can be maintained. 

But the verdict, it is said, establishes the rights of the 
parties. Tho record shows not a verdict only, but the re­
cord of an offer made in writing to allow tho plaintiff to 
have a default entered for a certain sum, and to have a 
judgment entered therefor. The right of tho plaintiff to 
take a judgment for that amount, is by the record as clear 
as his right to take judgment upon the verdict, unless the 
statute as amended deprives him of that right. 'rhe jury 
might with great propriety be prohibited from receiving any 
information respecting the offer, when tho question is, wheth­
er the plaintiff without any advantage from the offer can 
recover more, and yet he might be loft in the enjoyment of 
his full rights upon the whole record after verdict. A ver­
dict exhibits no clearer, and not so secure a right to judg­
ment as the record of an offer in writing to be defaulted for 
a certain sum. 

The provision, that the offer shall in no case be held as 
an admission" of any promise or indebtedness on the part 
of the defendant," when considered in connexion with the 
provision, that it shall not be an admission of the cause of 
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action, is perceived to be another form of words, designed 
to secure with more caution the same effect and no other. 
To insist upon a construction according to the letter, would 
deprive the offer when accepted, of all validity as the foun­
dation of a judgment. If "in no case" it can be received 
as an admission of " indebtedness on the part of the de­
fendant," the Court can no more render a judgment upon 
it, when accepted, than it can after a verdict. 

The construction should be such as will remedy the mis­
chief, which produced the amendment, and which will allow 
the offer to have the effect designed. 

This is the construction, which was regarded as correct 
in the case of Boynton v. Frye, 33 Maine, 216. 

It is very undesirable to have conflicting decisions re­
specting the construction of statutes, and a decision once 
made should not be overruled, especially by members com­
posing but a minority of the Court as then or now organ­
ized. 

It will be perceived, that there are now more members of 
the Court of opinion, that the case of Boynton v. Frye, 
was correctly decided, than there are known to be of a dif­
ferent opinion. I must, therefore, still regard that opinion 
as exhibiting the correct construction of the statute, although 
it receives in this case a different construction by a majority 
of those members of the Uourt, who can legally take part 
iu. this decision. 
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COU~TY OF CUMBERLAND. 

STATE OF MAINE versus CONLEY o/ al. 

'Whoever shall unlawfully kill any human being, with malice aforethought, 
either express or implied, shall be deemed guilty of murder. 

By c. 154, § 2, R. S., whoever shall commit murder with express malice afore­
thought, or in perpetrating or attempting to perpetrate any crime, punish­
able with death, or imprisonment in the State prison for life, or for an un­
limited term of years, shall be deemed guilty of murder of the first degree, 

And by § 3, whoever shall commit murder, otherwise than is set forth in the 
preceding section shall be deemed guilty of murder of the second degree. 

In a criminal proceeding it is proper for the Judge to inform the jury what 
constitutes the several degrees of crime included in the indictment; but the 
mode and extent arc within his own discretion, and omissions of principles of 
law applicable thereto are not subject to e:,q;eptions, unless he is specially 
requested to state them. 

Thus, where the respondents were indicted for murder, and the Judge, after 
explaining the clements of that crime, instructed the jury, that when a hu­
man being was unlawfully killed, without such malice, upon sudden provo­
cation, and in the heat of passion, and under such circumstances that it could 
not be justified or excused, the crime would be manslaug1tter; and then 
described, in the language of the statute, murder of the first degree and that 
before they could find them guilty of that highest offence, they must be 
satisfied from the testimony, that the prisoners had a deliberate purpose and 
formed design to kill the deceased before the fatal wounds were inflicted ; -
that the unlawful killing of a human being without express malice, and 
under such circumstances as would not make the offence murder of the first 
degree, and not under sudden provocation and in the heat of passion or un­
der such circumstances as would reduce the offence to manslaughter, would 
be murder of the second degree, and it would not be necessary, that they 
should more particularly consider under what circumstance1; malice afore­
thought would be implied; - it was held, that the clements of the lesser grade 
of murder were sufficiently set forth for the comprehension of the jury, nor 
was the question of malice thereby withdrawn from their consideration. 

Whether, after a verdict against the respondents, the Judge will allow an 
inquiry of the jury, if they found the name of the person killed as alleged in 
the indictment, is within :his discretion, and his refusal is not open to ex­
ceptions. 

So also where two persons are indicted for the same offence, whether they 
shall be allowed separate trials, is within the discretion of the Court. 
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An indictment commencing "State of Maine, Cumberland, ss. At the Su­
preme Judicial Court begun and holden at Portland within the county of 
Cumberland," is sufficient to show, that the Court at which it was found, 
was holden for that county in the State of Maine. 

In criminal pleading the venue must appear to be within the jurisdiction of the 
Court. 

But where the material facts are alleged to have taken place " in said county 
of Cumberland," being the same county named in the margin, it is a suffi­
cient reference thereto, and will authorize the Court to try the indictment 
in that county. 

In an indictment for murder by the infliction of wounds, their length, breadth 
and depth may be omitted, if it is alleged they were mortal. 

,vhere it is alleged that the defendants with a dangerous weapon struck and 
beat, giving mortal wounds of which the person died, it is unnecessary to 
add the words "by the stroke or strokes aforesaid." 

It is essential, that the time of the mortal stroke and death should be stated in 
the indictment, but the old form " did suffer and languish, and languishing 
did live," may be omitted, 

AT tho March term, 1854, tho prisoners were tried before 
SHEPLEY, C. J. on an indictment as follows: -

" STATE OF :MAINE. 
"CUMBERLAND, ss. -At the Supreme Judicial Court, be­

gun and holden at Portland, within and for the county of 
Cumberland, on the first Tuesday of March, in the year of 
our Lord one thousand eight hundred and fifty-four. 

"The jurors for said State, upon their oaths present that 
Martin Conley and John Conley of Portland in the county 
of Cumberland, laborers, on the twelfth day of February, 
in the year of our Lord one thousand eight hundred and 
fifty-four, at Portland in said county of C,umberland, with 
force_ and arms, in and upon one 'l'homas Guiner, feloni­
ously, wilfully and of their malice aforethought, did make 
an assault, and that they, the said Martin Conley and John 
Conley, then and there with certain dangerous weapons, 
to wit, certain wooden clubs, of the length of four feet and 
of the thickness of two inches, which they, the said Martin 
Conley and John Conley, then and there, in both of their 
hands had and held, the said Thomas Guiner, in and upon 
the front and upper part of the head of him, the said Thom­
as Guiner, then and there feloniously, wilfully and of their 
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malice aforethought, did strike and beat, givinf~ unto him, 
the said Thomas Guiner, then and there with the said dan­
gerous weapons, to wit, with the said wooden clubs, of the 
length of four feet and of the thickness of two inches, two 
mortal wounds, of which said mortal wounds he,. the said 
Thomas Guiner, on the twenty-first day of February now 
last past, at Portland aforesaid in the county aforesaid, did 
languish and die. And so the jurors aforesaid, upon their 
oath aforesaid do say, that tho said Martin Conley and John 
Conley, him, the said Thomas Guiner, in manner and form 
aforesaid, feloniously, wilfully and of their malice afore­
thought, did kill and murder, against tho peace of said 
State, and contrary to the form of the statute in such case 
made and provided." 

There was another count in the indictment which it is 
unnecessary to copy. 

Before tho jury was empanneled for the trial, the counsel 
for the prisoners moved that they might have a separate 
trial. This was denied. But each prisoner was allowed to 
challenge his number, allowed by law. 

Testimony was introduced tending to prove, that the 
death of Thomas Guiner was occasioned by blows inflicted 
upon his head with a club. There was no testimony tend­
ing to prove that ho was killed by any person while com­
mitting or attempting to commit some other offence. 

The jury was instructed that murder was the unlawful 
killing of a hull'!an being with malice aforethought, either 
express or implied; that when a human being was unlaw­
fully killed without such malice, upon sudden provocation 
and in the heat of passion, and under such circumstances 
that it could not be justified or excused1 the crime would be 
manslaughter. 

That murder was of two degrees. That murder of the first 
degree was the unlawfol killing of a human being with ex­
press malice aforethou~~ht1 when not done while committing 
or attempting to commit some other offence. That to find 
the prisoners guilty of this description of murder1 they must 
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be satisfied from the testimony that they had a deliberate 
purpose and formed design to kill the deceased, before the 
fatal wounds were inflicted; that it was not necessary that 
they should be satisfied that they had such deliberate pur­
pose and formed design for any definite time before the fatal 
wounds were inflicted. 

That the unlawful killing of a human being without ex­
press malice, and under such circumstances as would not 
make the offence murder of the first degree, and not under 
sudden provocation, and in the heat of passion, or under 
such circumstances as would reduce the offence to man­
slaughter, would be murder of the second degree, and it 
would not be necessary that they should more particular­
ly consider under what circumstances, malice aforethought 
would be implied. Other instructions were given. 

There was testimony introduced for the prisoners, tending 
to prove, that the person killed did not bear the name of 
Thomas Guiner, but did bear the name of Thomas Guiney. 

The jury returned a verdict of guilty of murder in the 
second degree. Immediately after the verdict was render­
ed, and before the jury were discharged, the counsel for the 
prisoners requested that inquiry might be made what their 
:finding was, respecting the name of tho person killed. This 
request was refused. 

To these refusals, rulings and instructions the prisoners 
excepted. 

A motion was also filed to set aside the verdict as against 
the charge of the Court, the evidence and the weight of 
evidence ; and the evidence in the case was reported. 

A motion in arrest of judgment was also drawn up and 
seasonably :filed for the following reasons: -

First. Because it is not alleged in tho said indictment, 
that the Court wherein the said indictment was found against 
them was holden within and for the county of Cumberland 
and State of Maine. 

Second. Because there is no sufficient venue alleged iii 

V" OL, XXXIX. 11 
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the said indictment, or in either of the counts thereof, to 
give this Court jurisdiction of tho matters therein set forth. 

Third. Because the assault, which it is alleged in the 
said indictment, that they, the said Martin Conley and 
John Conley in and upon one Thomas Guiner, feloniously, 
wilfully and of their malice aforethought, did make, is 
not alleged in either of the counts of said indictment, to 
have been made in the county of Cumberland, and State of 
Maine. 

Fourth. Because the venue alleged in the said indict­
ment, and in each of the counts thereof, is bad and insuffi­
cient in law, and did not, nor does now, give this Court 
jurisdiction of the matters therein alleged against tho said 
defendants, or either of them. 

Fifth. Because it is not alleged in the said indictment, 
or in either of the counts thereof, what were the length and 
breadth, or the length and depth of the two wounds alleg­
ed in said first count, or what were the length and breadth, 
or the length and depth of the several wounds alleged in 
said second count, or of either of the wounds alleged in 
either of the said two counts, of which it is therein alleg­
ed that the said Thomas Guiner "did die." 

Sixth. Because it is not alleged in the said indictment, 
or in either of the counts thereof, that the wounds therein 
alleged, or either of them, were given, caused or produced 
by the striking and beating therein alleged against the said 
:Martin and John Conley, or either of them - the necessary 
averment, "by the stroke or strokes aforesaid," being en­
tirely omitted in each of the said counts. 

Seventh. Because it is not averred in the said indict­
ment, or in either of the counts thereof, that the mortal 
wounds therein alleged, or either of them, of which it is 
therein alleged that the said Thomas Guiner " did die," 
were given, caused or produced by said Martin Conley or 
John Conley, or either of them, in the county of Cumber­
land and State of Maine, or within the jurisdiction of said 
Court. 
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Eighth. Because it is not alleged in the said indict­
ment, or in either count thereof, that the said Thomas Gui­
ner, " of the said mortal wounds," therein alleged, "on and 
from the said twelfth day of February, in the year of our 
Lord one thousand eight hundred and fifty-four, until the 
said twenty-first day of February, now last past, did suffer 
and languish, and languishing did live." 

Ninth. Because it is not alleged in the said indictment, 
or in either count thereof, that the said Thomas Guiner 
died of the mortal wounds therein alleged, or either of them, 
at any place within the county of Cumberland and State of 
Maine, or within the jurisdiction of said Court. 

Tenth. Because the said indictment is informal, and in­
sufficient in law, to authorize the said Court to pass sentence 
and judgment against them, the said Martin Conley and John 
Conley, or either of them. 

Clifford, for the prisoner, in support of the exceptions. 
1. The instruction defining the crime of manslaughter, is 

greatly too restricted, and when considered in its proper 
connection with the definition of murder in the second de­
gree, was fatally prejudicial to the prisoner. 4 Black. 
Com. 191; 1 Hale's P. C. c. 38, p. 466; 1 Hard. P. C., c. 30, 
§ 1; 1 East's P. 0., c. 5, § 2, p. 218; Com. v. Webiter, 5 
Cush. 304, 307; Foster's Cr. Law, c. 5, p. 291; 3 Co. Litt., 
287, b. N. S.; Wroth v. Wriggs, Oro. Eliz., 276; 1 Russ. on 
Crimes, p. 485; Ros. Cr. Ev., p. 682; .Arch. Cr. Pl., p. 488, 
(mar. 410.) 3 Chitty Cr. Pl., 727, c. 14, § 4; 1 Stark. Cr. 
Pl., 76; Ex parte Taylor, 5 Cow. p. 51; Russ. & Ry. C. C., 
p. 42; U.S. v. Freeman, 4 Mason, 514; Com. v. York, 9 
Met. 102. 

2. It is incorrect to define one crime by another, and 
therefore the 4th instruction is erroneous. 3 Co. L. 287, b. 
N. S.; 4 Black. 191; Com. v. Webster, 5 Cush. 304; Foster's 
Cr. Law, p. 302; State v. Dowd, 19 Conn. 388; Com. v. 
Roby, 12 Pick. 503; Rex v. Jennings, Russ. & Ry. 0.0. 388; 
.Arch. Cr. Pl. 46, (37*) 1 Chitty Cr. Law, 169; 2 Hale's P. 
C. 169. 
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3. The definition of murder, as given, is as much too com­
prehensive as that of manslaughter is too restricted. 1 
East's P. C. c. 5, § 4; Jackman v. Bowker, 4 l\Iet. 235; and 
the error is matcriaI. Thacher~ al. v. Jones ~· al., 31 
l\Iaine, 534; Com. v. Kimball, 24 Pick. 374. 

4. It is necessary in the trial of every charge of murder, 
in order to an intelligent inquiry into the legal character 
of the act of killing, to ascertain with precision the nature 
of malice in its legal sense, and what evidence is necessary 
to establish its existence. Com. v. Webster, 5 Cush. 304; 
3 Chitty's Cr. Law, 72'7. 

5. The latter clause of the fourth instruction is erroneous 
in this; that it withdrew the question of malice entirely 
from the consideration of the jury. 2 Stark. Ev. 948; Fos­
ter's Cr. Law, 256-7; Rex v. Greenacre, 8 Car. & P. 35, 
(34 C. L. on p. 284.) 

The law allows the malice to be implied if the jury can 
collect it from the circumstances. State v. Smith, 32 Maine, 
369; Regina v. Canniff, 9 Car.&, P. 359, (38 C. L. 154 ;) 
Com. v. York, 9 Met. 102 to 104; 1 Leach, 0. 0. 3 7 8, note; 
1 Russ. on Crimes, 490; Hayward's case, 6 Car. & P. 157, 
(25 C. L. 331 ;) 'l'homas' case, 7 Oar. & P. 817, (32 0. L. 
750.) 

6. That clause of the fourth instruction, if it did not 
withdraw the question from the consideration of the jury, 
at least had the effect to change the burden of proof from 
the State to the prisoner, and therefore is erroneous. State 
v. Fly, 2G Maine, 312; State v. Merrick, 19 l\Iai.ne, 398; 
State v. Tibbetts, 35 Maine, 81; Com. v. York, 9 ~Ict. irn; 
Arch. Cr. Pl. 123. 

7. Malice aforethought is an essential element, as well of 
murder in the second degree, as of murder by express mal­
ice. R. S., c. 154, § 1; State v. Honeyman, 2 Dallas, 228; 
Com. v. Gibson, 2 Vir. cases, 70; 1 Hale's P. C. c. 36, § 3, 
p. 450; St. 23 H. 8th; 1 East's P. C. c. 5, § 116, p. 345; 1 
Ohitty's Cr. Law, 220; 2 Ch. Or. Law, 738; Arch. Cr. P. Gl; 
2 Haw. P. C. c. 25, § § 55, 60; U. S. v. Mills, 7 Pet. 138; 
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Powlter's case, 11 Co. R. 30; Bradley v. Banks, Yelver­
ton, 205; 7 Dane's Abr. 209, c. 218, art. 13, § 2; 4 Com. Dig. 
Indictment, G. 6, p. 688; People v. Enoch, 13 Wend. 173; 
1 Stark. Cr. PI. 76, 77; White v. Com., 6 Binney, 179 to 
183; Crown Cir. Comp. 497. 

8. It being necessary that the indictment should allege, 
that the act was done and committed of malice aforethought, 
it follows that the proof must correspond with the allega­
tion. Ros. Cr. Ev. 99; State v. Rushing, 2 N. & M. C. 560. 

9. When considered in any point of view, the fourth in­
struction was calculated to mislead the jury, and therefore 
is erroneous. Miller v. Marston, 35 Maine, 153; Pierce v. 
Whitney, 22 Maine, 113. 

10. The request to be tried separately was improperly 
refused. 1 Ch. Cr. Law, 535; Gharnock's Gase, 3 Salk. 
81; Com. v. Drew, 4 Mass. 391; R. S., c. 172, § 33; State 
v. Soper, 16 Maine, 293; 7 Cow. 383; U. S. v. Sharpe, 1 
Pet. C. C.R. ll8. 

To the motion in arrest of judgment, he cited for cause 
1st. 4 Com. Dig. G. 2, p. 672, (*p. 524,) n. h.; 1 Star. Cr. 
PI. 236; 1 Ch. Cr. Law, 327. 

Causes 2, 3, 4, 7 and 9, King v. Burredge, 3 Will. 496; 
Childs' case, l Cro. Eliz. 606, part 2d; Lenthal's case, l 
Oro. Eliz. part 1, p,' 137; Rex v. Holland, 5 Term, 607; 
Re.1: v. Aylette, l Term, 69; King v. Haynes, 4 Maule & 
Sel. 214; 4 Black. Com. 307; Rex v. Tucker, 1 Ld. Ray., 2; 
U. S. v. Neal, l Gall. 387; Co. Litt. 303, a. b.; 2 Hale's 
P. C. 166 and 180 ; 2 Haw. P. C. c. 25, § 34; 10 Petersd. 
Abr't, Tit. Indictment,B. 312, n. a.; Queen v. Harris, 2 Ld. 
Ray. 1304; Queen v. Rhodes, 2 Ld. Ray. 888; Barnes v. the 
State, 5 Yerger, 186; U. S. v. Grush, 5 Mason, 302; Com. 
v. Springfield, 7 Mass. 9. 

Gause 5. 3 Ch. Cr. Law, 735- 6; 1 East's P. C. c. 5, § 
109, pp. 342 - 3; 2 Haw. P. C., c. 23, § 81. Unless there is 
a complete separation or perforation of some part. Hey­
don's case, 4 Co 41, a. 
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Cause 6. 1 East's P. C., c. 5, § 111, p. 343; Archb. Cr. 
P. 52, ( 42, margin;) White v. Commonwealth, 6 Binney, 
179; 2 Hale's P. C. 186; 2 Haw. P. C., c. 23, § 82 and 
83; Turns v. Commonwealth, 6 Mete. 225; Re.r: v. Dale 
o/ als. 1 Moody's C. C., p. 5. 

Cause 8. The omission of those words is contrary to 
established precedents and is fatal. Davis's Pree. 172; 
Crown Cir. Comp. 483; 2 Hale's P. C. 186. 

Tho motion for a new trial was also argued. 

Evans, Att'y General, contra. 
The prisoners had no legal right to separate trials. The 

full privilege of challenge was allowed. State v. Soper, 16 
Maine, 295; U. S. v. Marchant, 12 Wheat. 480. 

The instructions as to the different degrees of felonious 
homicide, were in accordance with the definitions in all the 
books on criminal law. No exceptions were taken to any 
instructions as to the name of the deceased, and the prison­
ers had no legal right to have the question as to how they 
found the name proposed to the jury. 

As to the motion in arrest, the 1, 2, 3, 4, 7 and 9th are 
similar, and it is believed none of the causes have any 
foundation. 

The caption is no part of the indictment. Arch. Cr. 
Pl. 33. PREBLE, J., in Low' s case, 4 Greenl. 450 ; 13 Ver. 
647; 18 Ver. 70; Com. v. James, 1 Pick. 375. 

The venue was well ,laid. Arch. Cr. Pl. 23; 1 Ch. Cr. 
Law, 193. The 3d and 4th causes are equally unfounded; 
" said county" is the county named in the margin. 

The 7th and 9th are of the same character, and the 10th 
is but a summary of the preceding. The words "then and 
there" repeated, sufficiently set forth the time and place. 
They necessarily refer to some time and place before nam­
ed, and only one time and one place are before named. It 
is fully averred in what county, what State and under what 
jurisdiction the occurrences took place. See Arch. Pl. 48; 
1 Ch. Cr. Law, p. 197; State v. Slocomb, 8 Black. 315, re­
ferred to in 10 U. S. Dig. p. 261, clause 4. 
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As to the 5th cause assigned, such a description is unne­
cessary. Arch. 487; Rex v. Mosely, 1 Mon. C. C. 97; 
Commonwealth v. Webster, 5 Cush. 296. 

The 6th cause has nothing to rest upon; the allegations 
in the indictment are full and against it. Arch. 54; 1 Ch. 
Cr. Law, 242; White v. Commonwealth, 6 Bin. 179. 

As to the 8th cause, that point has been expressly decided 
in Penn. v. Bell, Addison, 171. 

The remaining motion was also fully argued. 

TENNEY, J. - By the common law, felonious homicide is 
the killing of any human being without justification or ex­

cuse. 4 Black. Com. 188. It is divided into manslaughter 
and murder. Manslaughter is the unlawful killing of another 

without malice aforethought either express or implied, which 
may be either voluntary, in the heat of passion, and upon 
sudden provocation, or involuntary, in the commission of 
some unlawful act. 4 Black. Com. 191. 

Murder is where a person of sound memory and discre­
tion unlawfully kills any human being in the peace of the 
State, with malice aforethought either express or implied. 
4 Bl. Com. 195. 

By the Revised Statutes of this State, c. 154, § 1, whoever 
shall unlawfully kill any human being, with malice afore­
thought either express or implied, shall be deemed guilty 
of murder. By § 2, whoever shall commit murder with 
express malice aforethought, or in perpetrating, or attempt­
ing to perpetrate any crime punishable with death, or im­
prisonment in the State prison for life or an unlimited term 
of years, shall be deemed guilty of murder in the first 
degree, and shall be punished with death. By § 3, whoever 
shall commit murder otherwise than is sot forth in the 

preceding section, shall be deemed guilty of murder in the 
second degree, and shall be punished by imprisonment for 
life in the State prison. By § 5, whoever shall unlawfully 
kill any human being in the heat of passion, upon sudden 
provocation, without malice aforethought either express or 
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implied, or in any manner shall be guilty of manslaughter 
at common law, shall be punished by imprisonment, &c. 

The jury was instructed that murder was the unlawful 
killing of a human being with malice aforethought, either 
express or implied; --

That when a human being was unlawfully killed without 
such malice, upon sudden provocation, and in tho heat of 
passion, and under such circumstances that it could not be 
justified or excused, the crime would be manslaughter; -

That murder was of two degrees;-that murder of the 
first degree was tho unlawful killing of a human being with 
express malice aforethought, when not done while commit­
ting or attempting to commit some other offence ;-that to 
find the prisoners guilty of this description of murder, they 
must be satisfied from the testimony that they had a delib­
erate purpose and formed design to kill tho deceased before 
the fatal wounds wore inflicted; -

That the unlawful killing of a human being without ex­
press malice, and under such circumstances as would not 
make the offence murder of the first degree, and not under 
sudden provocation and in the heat of passion_, or under 
such circumstances as would reduce the offence to man­
slaughter, would be murder of the second degree, and it 
would not be necessary that they should more particular­
ly consider under what circumstances malice aforethought 
would be implied. 

It is contended in behalf of the accused, that the instruc­
tions defining the crime of manslaughter were greatly re­
stricted; and when considered in their proper connection 
with murder in the second degree, were fatally prejudicial 
to the prisoners. 

When a party is charged in an indictment with the crime of 
murder, the felony actually committed is the same, whether 
it has all the elements of murder in the first or second 
degree, or whether it is wanting in the criterion of murder, 
and is therefore manslaughter only. The two lower degrees 
of felonious homicide are embraced in the charge of the 
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higher offence, and a conviction of either of the three, or an 
acquittal under the charge properly made, is a bar to any 
other indictment for the same acts. 

It is proper that the Judge should inform the jury, in his 
instructions, what constitutes the several degrees of crime 
included in the indictment. The mode and extent of doing 
this, must like other duties be submitted to his judgment 
and discretion. Ho may omit to state fully many legal 
principles, which if contained in the instructions might not 
be inappropriate. But few cases can be presented where 
the law applicable to the evidence introduced is entirely ex­
hausted. And omissions arc not a subject of exceptions 
unless they occur after a special request of a party for 
their supply. Exceptions can be alleged by a party think­
ing himself aggrieved only to any opinion, direction or 
judgment of the presiding Judge, in any action or process, 
civil or criminal. R. S., c. 96, § 17. 

The definition of murder and manslaughter was given, in 
accordance with that contained in the authorities cited by 
the prisoners' counsel, in terms which could not fail to be 
understood by intelligent minds. To constitute murder, 
the jury were informed that the unlawful killing must be 
with malice aforethought, either express or implied; and 
that the unlawful killing without such malice, was man­
slaughter. 

The first instruction given comprehended all murders, and 
the definition of the higher degree was full, specific and 
clear, so far as it became necessary under the evidence 
introduced. These instructions could not, and did not in­
volve the prisoners in the crime of the first degree, they 
not being guilty thereof. 

'l'he statute creates the distinction between murder of the 
first and second degree, and has given no other definition of 
the latter than those murders which arc not embraced in the 
definition of such as are of the first degree. No instructions 
defining the second degree of murder more particularly to 
the jury, are legally required unless specially requested. 

VOL. XXXIX. 12 
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The jury were informed in what express malice consisted, 
when the acts charged were not done while committing, or 
attempting to commit some other offence, of which no evi­
dence was introduced.. Then followed the instructions in 
reference to murder of the second degree. It was therein 
stated, as one element thereof, that it was the unlawful 
killing of a human being without express malice, and under 
such circumstances as would not make the offence murder 
of the first degree. Another element was, that the unlawful 
killing must not be under sudden provocation and in the heat 
of passion, or under such circumstances as would reduce 
the offence to manslaughter. And in the definition of man­
slaughter, in addition to the unlawful killing upon sudden 
provocation and in the heat of passion, was also included, 
"without malice aforethought either express or implied, and 
under such circumstances that it could not be justified or 
excused." 

This definition of murder of the second degree, taken in 
connection with the instructions which the jury had previ­
ously received, excluded the killing with a deliberate pur­
pose and formed design to take the life of the deceased 
before the fatal wounds were inflicted, and also whatever 
would reduce the felony below that of murder; and conse­
quently would necessarily require the existence of implied 
malice aforethought. 

It is contended, that the latter part of the instructions in 
reference to murder of the second degree, withdrew the 
question of malice entirely from the consideration of the 
jury. 

The jury had been :lnformed, that to authorize a conviction 
of the prisoners of murder, they must have done the acts 
alleged with malice aforethought, and to find murder of the 
first degree, they must be satisfied of the existence of 
express malice aforethought in the unlawful killing. If this 
express malice was negatived, the jury would be expected 
under other instructions before given, to inquire whether 
the mind was influenced by implied malice aforethought, and 
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if this question should be answered in the affirmative, it 
followed that there did exist sufficient to constitute the 
offence of murder in the second degree. Such findings 
would of necessity exclude the offence of murder in the 
first degree, and also the lowest species of felonious homi­
cide. Consequently the intermediate crime would have 
been found to have been committed. The question of mal­
ice was not withdrawn from the jury, but on the other hand, 
to authorize a verdict for the highest offence, express malice 
was required to be found, and that a necessary ingredient 
in the crime of murder of an inferior grade, was malice 
aforethought, which was implied. And if they failed to find 
the former, and did find implied malice aforethought, the 
verdict must be against the prisoners, without a more par­
ticular consideration under what circumstances malice would 
be implied. 

Again, it is contended, that the instruction, that it would 
not be necessary, that the jury should more particular­
ly consider under what circumstances malice aforethought 
would be implied, if it did not withdraw the question of 
malice from the consideration of the jury, at least had the 
effect to change the burden of proof from the State to the 
prisoners. • Whether this change could be legitimately made 
upon proof of an unlawful killing, it becomes unnecessary 
to discuss; for it is apparent that the instructions do not 
authorize the proposition of the prisoner's counsel. Under 
the instructions, in reference to murder, both of the first 
and second degree, to justify a verdict for either, the jury 
were required to find affirmatively, that the unlawful killing 
was with malice aforethought, and that the extenuating fucts 
and circumstances, if any existed, were insufficient to reduce 
the offence to that of manslaughter. 

The omission of the Judge to inquire of the jury respect­
ing the name of the person killed, according to the request 
of the prisoner's counsel, after the verdict of guilty was re­
turned, is no ground of exceptions. He might or might not 
have made this inquiry in the exercise of his own discretion. 
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A.uother ground of es:ception is, that before the jury were 
empannellecl for the trial of the prisoners, their counsel 
moved, that they be allowed separate trials, which motion 
was overruled, and separate trials refused. Each was al­
lowed to challenge his number of jurors. It was held in 
U. S. v. 1Warchant 9'" Colson, 12 Wheat. 480, that it was 
a matter of discretion in the Court to allow separate trials 
of those jointly indicted, and not of right in the parties. 
In State v. Soper, 16 Maine, 293, the Court denied such 
motion on the authority of the case cited from 12 Wheat. 

The counsel for the prisoners object to the sufficiency of 
the indictment, and rely upon a motion in arrest of judg­
ment. 

The first cause assigned in this motion is, that the in­
dictment contains no allegation, that the Court wherein the 
same was found against them, was holden within and for 
the county of Cumberland, and State of Maine. It has 
been determined by this Court, that the caption of an in­
dictment makes no part of the finding of the grn,ncl jury. 
Law's case, 4 Greenl. 439. 

The caption is conformable to general, if not uniYersal 
practice in this and other States, and is sufficient to show, 
thn,t the Court in which the indictment was found wn,s hold­
en in the State of Maine, at Portland, in and for the county 
of Cumberland. U. S. v. Grush, 5 Mason, 290; Turns 
v. Commonwealth, 6 :~fet. 224. 

Another ground for arresting tho judgment, as appears in 
the 2, 3, 4, 7, and 91;h causes, is that it does not appear 
that the venue or any material fact alleged in the bocly of 
tho indictment was at a place within the jurisdiction of tho 
Court. In 1 Chitty's Crim. Law, 194, the author says, we 
are now to consider how the venue is to be stated, both in 
the margin, and in the body of the indictment. - 'l'he county 
is stated in tho margin thus: - "Middlesex" or "Middlesex 
to wit." In the body of the indictment, also, the facts should 
in general be stated to have arisen in tho county in which 
the indictment is preferred, so that it may appear, that the 
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offence was within the jurisdiction of the Court; and there­
fore, if a parish, vill or other place where the offence, or 
part of it occurred, be stated without naming the county in 
the margin, or expressly referring to it, by the words " the 
county aforesaid," the indictment will be defective. When 
only one county is named the words "county aforesaid" 
will have sufficient reference to the county in the margin. 
Barnes v. State, 5 Yerger, 186; Turns v. Commonwealth, 
6 Met. 224. 

The fifth cause for the arrest of judgment_, is that the in­
dictment contains no allegation of the length, breadth or 
depth of the wounds alleged to have been caused by the 
striking of the prisoners. When death is occasioned by a 
wound, it should be stated to have been mortal. It must 
appear from the indictment, that the wound given was 
sufficient to cause the death; and for this reason, unless it 
otherwise appear, that the length and depth must be shown; 
but it is not necessary to state the length, depth or breadth 
of the wound, if it appear that it contributed to the par­
ty's death. Rex v. Mosley, 1 Ry. & Moody, O. 0., 97. In 
the case referred to, there were several wounds, and it 
was held by ABBOTT, C. J., BEST, C. J., ALEXANDER, C. B., 
GRAHAM, B., BAYLEY, J., PARK, J., BURROW, J., GARROW, B., 
HULLOCK, B. and GASALEE, J., to be unnecessary to de­
scribe the length, breadth or depth of the wounds. HOL­
ROYD J. and LITTLEDALE, J. were of a contrary opinion. 

In Rex v. Tomlinson, 6 Car. & P. 370, it is said by 
PATTERSO~, J., "my brother recollects the case, [Rex v. 
}Jlosley,] perfectly well, and informs me that it was very much 
discussed; and that the ground of the decision was that as 
common sense did not require the length, breadth and depth 
of the wounds to be stated, it was not necessary that they 
should be stated; that case is therefore a direct authority 
against the objection, and in consequence the objection can­
not prevail." 

Another ground for the arrest of the judgment is: that it 
is not alleged in the indictment, that the wounds described 
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therein, or either of them, were given, caused or produced 
by the striking alleged, the necessary avermcnt "by the 
stroke or strokes aforesaid" being omitted. It is averred 
in the indictment, that the prisoners then and there with the 
dangerous weapons, &c., which they then and there in both 
their hands, bad and held, the said Thomas Guiner, in and 
upon the front and upper p~rt of the head, &c., did strike 
and beat, giving unto him, &c., then and there with said 
dangerous weapons, &c., two mortal wounds, of which said 
mortal wounds, the said Thomas Guincr, on the 21st day of 
February, aforesaid, did languish and die. It is not easy 
to perceive in what respect the allegation fails to be suffi­
cient. It is full, that the prisoners struck and beat the de­
ceased, giving unto him two mortal wounds with the danger­
ous weapons, before described, which they in both their 
hands, had and held, of which said mortal wounds the de­
ceased died. It necessarily follows, from the facts alleged 
in language sufficiently accurate and technical, that the 
strokes inflicted by the prisoners caused mortal wounds, 
which produced the death charged in the indictment. 

The eig-hth objection to the indictment is, that it does 
not contain the allegation that the deceased, of the said 
mortal wounds, on and from the said twelfth day of Pcbru­
ary, &c., until the twenty-first of the same February, did 
sujf er and languish, and languishing did live.. The pris­
one1·'s counsel, in support of this objection refer to certain 
precedents of forms of indictment, without any other au­
thority that this allegation is essential. It is held however, 
that the time both of the stroke and death should be stated 
on the record, the former because the escheat and forfeiture 
of lands relate to it, the latter in order that it may appear 
that the death took place within a year and a day after the 
mortal injury was received. 1 Chitty's Cr. Law, 222; 3 ibid. 
736. It being alleged in the indictment now under consid­
eration that the deceased did languish and die on the twenty 
first day of February, in the year of our Lord, 1854, of the 
mortal wounds inflicted on the 12th day of the same month, 
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in full, precise, and technical language, the reason of the 
principle is satisfied. .A.nd no rule of law which can be 
found b01ng violated, the indictment is regarded sufficient in 
this respect . 

.A. motion was filed that the verdict be set aside because 
as alleged therein it was against law, against the charge of 
the Court, against evidence, and the weight of evidence. 

It does not appear from the case that the verdict was 
against law or the charge of the Court. The evidence ad­
duced at the trial is reported. It is voluminous. Some 
portions are not in harmony with other portions. There was 
evidence on which the verdict was warranted if it were true 
and believed by the jury. They were the judges of the facts 
presented, and the evidence exhibits nothing showing neces­
sarily that their verdict was improper, and it cannot with 
propriety be disturbed. 

Exceptions and motion overruled. 

HowARD, APPLETON and HATHAWAY, J. J., concurred. 
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HEARN ,~ al. versus WATERHOUSE. 

A verbal representation or assurance concerning the character, credit, ability, 
trade or dealings of another, will not subject the party making it to an action 
for damages suffered thereby. The statute of this State has in this respect 
changed the common law. 

THIS was an action on the CASE for false and fraudulent 
representations alleged to have been made to the plaintiffs 
by defendant, by reason of which they gave credit to one 
Heycock on April 25, 1853. 

The cause was tried before SHEPLEY, C. J., and a verdict 
rendered for defendant, and exceptions taken to the rulings 
and instructions of the Judge. 

The parties resided. in Portland, and one Heycock living 
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in the eastern part of the State, an acquaintance of the 
defendant, wished to buy goods. , 

Heycock testified that "in April, 1853, defendant intro­
duced me to plaintiffs, and told thorn 'he had sold me $600 
or $700 worth on six months, and if they would let me have 
a bill of goods on four months, he would take them with his 
and got thorn insured.' He said he considered me perfectly 
safe; 'you will have my goods to make your money out of, 
as yours will become due before mine.' " Heycock there­
upon selected about $200 worth of plaintiffs. 

It also appeared by same witness that defendant went to 
Heycock's place of business the last of July of the same 
year, and attached his property on the debt contracted in 
April, and for $600 which he owed him for goods bought 
the fall previous, and for which he gave his notes on GO and 
90 days when he was there in April. 

At that time, defendant said he was holden for plaintiffs' 
bill and had paid a part of it. 

'l'he goods were all given up to him, including the pro­
perty bought of plaintiffs, excepting $30 worth which had 
been sold, and he made sale of them to one Freeman, and 
his demands were thereby settled. 

Thero was evidence in the case as to the dealings between 
the parties to this suit after the failure of Heycock, tending 
to show that no claim was made upon the defendant as to this 
debt; and much other evidence not necessary to be stated. 

Tho instructions of the presiding Judge are omitted, as 
the cause was decided upon a point not raised at the trial. 

Sweat, for defendants. 

O'Donnell, for plaintiffs. 

APPLETON, J. -This is an action on the case for false 
and fraudulent representations made by the defendant to 
the plaintiffs respecting the solvency of one John 0. Hcy­
cock, in consequence of which they were induced to give 
credit to him, and thereby sustained a loss to the amount 
of such credit. 

VOL. XXXIX. 13 
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The law upon this subject has been materially changed 
by R. S., c. 136, § 3, which enacts, that" no action shall be 
brought and maintained to charge any person upon or by 
reason of any representation or assurance made concerning 
the character, conduct, credit, ability, trade or dealings of 
any other person, unle.ss such representation or assurance 
shall be made in writing and signed by the party to be 
charged thereby, or by some person thereunto by him law­
fully authorized." The design of this section is sufficiently 
apparent. It was to withhold legal protection from all, who 
are so heedless or inconsiderate as to rely upon verbal 
statements or representations. It is not for us to deter­
mine whether this provision is wise or not. It is sufficient 
that it is so written. 

There is no pretence of any written representations having 
been made in this case. The plaintiffs ' own evidence nega­
tives the existence of any such proof. By their own show­
ing they are not entitled to recover. It becomes therefore, 
unnecessary to examine the various authorities which have 
been cited to sustain the exceptions which have been taken. 

E :cceptions overruled. 
Judgment on the i,erdict. 

l\IAXWELL o/ al. versus BROWN. 

It is provided by law that no contract for the sale of any goods, wares or 
merchandize, for the price of thirty dollars or more, shall be allowed to be 
good, unless the purchaser shall accept part of the goods so sold, and actually 
receive the same. 

Where the defendant verbally agreed for a cargo of coal, of a certain kind, 
at a price fixed per ton, the plaintiffs to procure a vessel in which to trans­
port it to him, and the coal was not received on account of the yessel being 
wrecked ; in a suit for the price, it was held that there must be an acceptance 
as well as delivery, and that 1;he action could not be maintained, 

ON EXCEPTIONS, HOWARD, J.) presiding. 
AssUMPSIT to recover the price of_ two hundred and eighty 
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four tons of coal shipped on board the " schooner Gen. 
Hersey," at $3,65 per ton. 

Tho plaintiffs resided at Delaware City, in the State of 
Delaware, and tho defendant at Portland, in this State. 

One of the plaintiffs called on defendant at his place of 
business and wanted to introduce their coal there; said it 
was the same kind that had previously been sold by the 
witness to Brown. Brown wanted some of the egg size 
and some broken coal. Plaintiff said the price of it was 
$3,65. The defendant said "well, you may send me one 
cargo." 

Something was said about sending a vessel from Portland, 
but Brown said, "I suppose you can take up vessels at Del­
aware City as well as at Philadelphia;" and did not limit 
him as to the size of the vess·el. The conclusion was that 
plaintiffs should send him a cargo. 

The amount of coal charged was shipped by plaintiffs on 
board the '' schooner Gen. Hersey," for which the captain 
signed shipping papers, and was consigned to defendant, he 
to pay the freight of $1,92 per ton. 

The vessel went ashore on Cape Henlopen; part of the 
cargo was thrown overboard, the rest was taken back to 
Philadelphia, where a suney was called and it was decided 
to sell the balance at auction. Both parties wore notified. 

After the evidence on the part of the plaintiff was out, 
the presiding Judge ruled that the action could not be main­
tained, and ordered a nonsuit, to which order exceptions 
were taken. 

Shepley t Dana, in support of the exceptions. 
It was competent for defendant to constitute the plaintiffs 

his agents in putting the coal on board the vessel. Elmore 
v. Stone, I Taunton, 458. Where plaintiffs delivered the coal 
to the captain, it was a delivery to the defendant's own car­
rier and agent, selected by himself, and the property passed 
to him and was at his risk. Dalton v. Solomonson, 3 B. & 
P. 582. 

The defendant might have insisted upon his right to exam-
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ine the cargo before accepting it, but that right he could 
waive, and allow another to accept it for him. Snow v. 
JVarner, 10 Met. 132 i see 8 T. R. 230; 5 Bur. 2580; 1 T. 
R. 659. 

These cases show that a defo,cry of goods upon a ver­
bal order, to the carrier, is such an execution of the agree­
ment as to preclude the vendor from taking advantage of 
the statute of frauds to reclaim the goods. See also Kent v. 
Hutchinson, 3 Bos. & Pul. 232. 

Rand and W. P. Fessenden, contra. 

APPLETON, J. -This is an action of assumpsit in which the 
plaintiffs seek to recover of the defendant the price of two 
hundred and eighty-four tons of coal7 alleged to have been 
shipped at Philadelphia ·on board the schooner Gen. Hersey. 

From the evidence, as reported, it appears, that one of 
the plaintiffs, who arc merchants residing at Philadelphia, call­
ed on the defendant at Portland and proposed to sell him 
a quantity of coal; that the price was to be $3,G5 7 per ton; 
that after some conversation on the subject the defendant 
said "well, you may send me a cargo;" that something was 
said about sending a vessel from Portland, but the bargain 
as finally concluded was, that the plaintiffs should procure 
a vessel and send defendant a cargo. There was no limit 
as to the size of the vessel. 

The coal ,vas shipped by the plaintiffs on board a vessel 
chartered by them and consigned to the defendant, and the 
master signed a bill of lading in the usual form, engagin,g to 
deliver the coal to the defendant upon his paying freight. 
The vessel was cast ashore on Cape Henlopen; part of the 
cargo was thrown overboard to lighten the vessel; the 
master then took the nsscl back to Philadelphia, called a 
survey, and it being considered advisable to sell the balance 
of the cargo, it was clone, and due notice was given thereof 
to the plaintiffs and defendant, neither of whom acknowl­
edged the notice or made any answer thereto. 

The defence rests npon the statute of frauds, R. S., c. 
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136, § 4, which is in these words, "no contract for the sale 
of any goods, wares or merchandize for the price of thirty 
dollars or more, shall be allowed to be good, unless the 
purchaser shall accept part of the goods so sold and actu­
ally receive the same, or give something in earnest to bind 
the bargain or in part payment, or some note or memoran­
dum in writing of the said bargain be made and signed 
by the party to be charged by such contract or by his agent, 
thereunto by him lawfully authorized." The language of 
our statute is almost verbally identical with that of the 17th 
§ of 29 Car. 2, c. 2, which is the English statute on the 
same subject. The construction therefore, which the English 
courts have given to similar language in their statutes must 
be regarded as of no slight authority. 

From the language of this statiite it is apparent, that 
when there is no written contract, a mere delivery will not 
be sufficient. There must further be an acceptance by the 
purchaser, else he will not be bound. In Balding v. Par­
ker, 2 B. & C. 37, "it was formerly considered," observes 
RusT, J., "that a delivery of goods by the seller was suffi­
cient to take a case out of the 17th section of the statute 
of frauds; but it is now clearly settled, that there must 
be an acceptance by the buyer as well as a delivery by the 
seller." ln Tempest v. Fitzgerald, 3 B. & A.Id. 680, the 
defendant, in August, 1817, bargained for a horse which he 
was to take away about Sept. 22, following. The parties 
understood it to be a ready money bargain. On Sept. 20, 
the defendant used the horse, gave directions respecting it 
and requested the plaintiff's son to keep it for him another 
week, which he engaged to do. The ho_rse died on Sept. 
26, and the defendant refusing to pay for the horse, an ac­
tion for its price was commenced, lint it was held, that no 
right of property passed till the price was paid, and that 
the action could not be maintained. 

In Holmes v. Haskins, 9 Exch. 752, the defendant ver­
lially agreed to purchase of the plaintiff some cattle then in 
his field. After the bargain was concluded, the defendant 
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felt in his pocket for his chock book in order to pay for 
them, but finding he had not got it, he told the plaintiff to 
come to his house in the evening for the money. It was 
agreed that the cattle should remain in the plaintiff's field 
for a few days, and that the defendant should feed them 
with the plaintiff's hay, which was accordingly done. In 
this case it was held:, there was no evidence of an accept­
ance of the cattle to satisfy the statute of frauds. In Hunt 
v. Hecht, 8 Exch. 814, it was held that there could be no 
acceptance and actual receipt of goods within the 17th sec­
tion unless the vendor had an opportunity of judging wheth­
er the goods sent compared with the order. "In my opin­
ion," remarks Martin, B., "an acceptance to Batisfy the 
statute, must be something more than a mere receipt; it 
means some act after the vendor has exercised or had the 
means of exercising his right of rejection." In Norrnan v. 
Phillips, 14 Mees. & Wels. 278, the defendant, a builder at 
"Wallingford, gave the plaintiff, a timber merchant in London, 
a verbal order for timber, directing it to be sent to the Pad­
dington station of the Great Western Railway, to be for­
warded to him at Wallingford, as had been the practice 
between the parties on previous dealings. The timber was 
sent and arrived at "\"Vallingford station, April rn, and the 
defendant was informed by the delivery clerk of its arri­
val, and said he would not take it. An invoice was sent a 
few days after, which t1ie defendant received and kept, with­
out making any communication to the plaintiff till .May 28, 
when he informed him that he declined taking it. It was 
held that although there might be a scintilla of evidence for 
the jury of the acceptance of the lumber within the statute, 
yet that there was not sufficient to warrant them in finding 
that there was such an acceptance, and the Court set aside 
a verdict for the plaintiff as not warranted by the evidence. 
"The true line appears to be," says .Alderson, B., " that ac­
ceptance and delivery under the statute of frauds, means 
such an acceptance as precludes the purchaser from object­
ing to the quality of the goods i as for instance, if instead 
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of sending the goods back he keeps or uses them. In Han 
son v. Armitage, 5 Barn. & .A.Id. 557, H. A., a merchant in 
London, had been in the habit of selling goods to B, resi­
dent in the country, and of delivering them to a wharfinger 
in London, to be forwarded to B. by the first ship. In pur­
suance of a parol order from B., goods were delivered to 
and accepted by the wharfinger, to be forwarded in the usual 
manner; but the Court held this was not a sufficient ac­
ceptance to take the case out of the statute. In Mendith 
v. Meigh, 2 Ell. & Black. 364, goods ordered by parol were 
shipped on board a general ship, consigned to a carrier nam­
ed by the vendee, to forward them, notice being sent to the 
vendee of the shipment, and the bill of lading being also 
sent to the carriers, which was not returned, nor was any 
step taken to repudiate the bargain until after news arrived 
of the loss of the ship and the goods, and it was decided 
that there was no sufficient receipt and acceptance of the 
goods to satisfy the statute of frauds, in the absence of a 
written contract, and that the vendees were not liable for 
their price. "I am of opinion," says Lord C.HIPBELL, C. J., 
"that there was no evidence to go to the jury in this case, 
on which they would have been justified in finding that the 
goods had been accepted and actually received, so as to 
satisfy the 17th section of the statute of frauds." 

The language of the statute is unequivocal, and requires 
the action of both parties. There must be acceptance as 
well as delivery. The property of the goods must vest in 
the vendee as their absolute owner, discharged of all lien, 
and so that he shall be precluded from taking any objection 
to the quantity or quality of the goods sold. Shindler v. 
Houston, 1 Corns. 261; Outwater v. Dodge, 6 Wend. 400. 

Exceptions overruled. 
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FURBISH versus ROBERTS. 

To authorize the arrest of the body under R. S., c, 148, § 2, the certificate 
must set forth that the debtor is possessed of property or means exceeding 
the amount required for hiB own immediate support, and that he is about to 
take with him such property or means and reside beyond the limits of the 
State. 

An omission of either may avail the defendant on motion, 

ON EXCEPTIONS to tho ruling of HOWARD, J. 
'l'his was an action on a contract. Tho service of the 

writ was by an arrest of the body of defendant. 
Upon tho back of the writ was a certificate of a justice 

in these words: -
" Cumberland, ss. August 2, 1854. I do hereby certify 

that ~ ehemiah T. Furbish, the creditor and plain tiff within 
named, personally appeared and made oath that ho has rea­
son to believe, and does believe that Andrew Roberts, the 
defendant and debtor within named, is about to depart and 
reside beyond the limits of this State, and take with him 
property and moans exceeding the amount required for his 
own immediate support, and that the demand within men­
tioned and described, or the principal part thereof, amou:it­
ing to at least ten dollars, is due to said Furbish and 
unpaid." 

At the return term tho defendant appeared specially, and 
on the second day submitted a motion in writing to dismiss 
tho action for want of a legal service; for want of jurisdic­
tion in the Court, and because tho certificate was defective. 

That motion was overruled and defendant excepted. 

Fessenden and Butler, in support of the exceptions. 

Gerry, contra. 

RrcE, J. -It was decided by this Court in Bramhall v. 
Seavey, 28 Maine, 45, that the word "with" used in the 
following extract from § 2, c, 148, R. S., "when he is about 
to depart, and reside beyond the limits of this State with 
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property or means," must have been used in the sense of 
having or owning property or moans, and not as indicating 
that he was about to take his property with him beyond the 
limits of the State. 

The intention of the statute is, to authorize the arrest of 
a debtor, who is the owner of property or means exceed­
ing the amount required for his own immediate support, and 
who is about to depart and reside beyond the limits of the 
State, and to take with him the property or means afore­
said, that is, the property or means of which he is the 
owner. 

The affidavit in this case does not allege that the defend­
ant is about to depart and reside beyond the limits of the 
State, with property or means, &c., that is, having or owning 
property, or means, &c., and to take the same with him, but 
simply, that he is about to depart and reside beyond the 
limits of the State, and to take with him property and 
means exceeding the amount required for his own immedi­
ate support. But who was the owner of the property 
which it is alleged he was to take with him does not appear. 
Therein the affidavit is defective, and for that reason the 
motion of the defendant must prevail. 

Exceptions sustained and action dismissed. 

MAYBERRY versus MORSE. 
SAME versus SAME. 

MAYBERRY versus SAME o/ al. 

More than one suit, where the parties are not the same, cannot be heard and 
examined in one bill of exceptions. 

After a report of referees has been accepted, and before judgment, the pre­
siding Judge, for good cause, has power to order the re-commitment of the 
report to the same referees. 

ON EXCEPTIONS from Nisi Prius, HowARD, J., presiding. 
REPORT OF REFEREES. 
Two of these cases, viz. 

VOL. XXXIX. 
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Morse, and Stephen P. Mayberry v. Dcnj. Morse & al., were 
referred under a rule of Court to the same referees. The 
other case of William :Mayberry v. Benjamin ~Iorse, was a 
submission entered into before a Justice of the peace and 
before the same referees. 

When the reports were presented for acceptance, the 
defendant, :Morse, moved for a recommitment of the first 
two reports, and that the third he continued to await their 
result, upon certain evidence by him introduced of one of 
the referees. 

After hearing the testimony, the Judge ordered the re­
ports in each case to be accepted. 

On a subsequent clay of the same term, the defendant, 
Morse, moved for a new trial, on the ground of newly dis­
covered evidence, which was set out in the motion; but 
the Judge declined to hear the evidence, and ruled that the 
motion did not lie, to which ruling and order the defend­
ant excepted. 

Shepley ;.y Dana, in support of the exceptions. 

0 lijf orcl, contra. 

The opinion of the Court was drawn up by 

APPLETO~, J. - It was held in Codrnan v. Strout, 22 
1Iaine, 292, not to be competent to blend two suits, where 
the parties are different, in one bill of exception;,, and thus 
bring them before the Court for determination. J~ach party 
aggrieved liy any adjudication should file his several excep­
tions, and thus obtain the redress of his several grievances. 
Tho exceptions therefore must be regarded as having been 
improperly allowed. 

As tho questions here presented are of importance in 
practice, and may occasionally occur, it has lJcc:n deemed 
expedient briefly to present our views of the law relating 
thereto. 

Referees selected hy the parties are final judges of the 
law and the fact. The Court can properly interfere with 
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their award, when corruption, gross partiality or evident 
excess of power is shown. 

By our practice, judgment is ordinarily entered up as of 
the last day of the term, though a special judgment for 
cause shown, may be had at any time previous. Until the 
final disposition of an action by the rendition of judgment, 
it is within the control and subject to the order of the 
Court. The acceptance of the report of referees no more 
precludes the further action of the Court for sufficient cause, 
than does the recording the verdict of the jury upon its 
docket. After the acceptance of a report there may exist 
good reasons for its recomrnitrnent. If they exist and are 
disclosed to the Court, the presiding Justice has power to 
order a reinvestigation of the case before the same referees. 
The same causes which would suffice for the ordering of a 
new trial, might ordinarily require a recornmitment. When 
such is the case, no reason is perceived why a party should 
be left to his petition for review, as the only effect of such 
a course of procedure would be to prolong litigation. If 
either party, therefore, after a report has been accepted, 
should for new reasons and on the ground of facts before 
unknown, move a recommitment, it is the duty of the presid­
ing justice to hear any pertinent evidence relating thereto, 
which may be offered, and then to determine as in his judg­
ment the legal ri;1;hts of the party may require. There is 
no rule of law which prevents his hearing the motion, re­
ceiving the evidence and adjudicating thereupon. 

Exceptions dismissed. 

STATE OF MAINE versus HALL. 

Neither a physician nor an apothecary, unless appointed by the town as an 
agent, under the Act of 1851, c. 211, was authorized to sell spirituous liquors 
for mixture with medicinal ingredients by the purchaser, although the medi­
cines were purchased at the same time with the liquor. 

A request for an instruction that has no application to the issue may be 
refused.· 
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EXCEPTIONS from Nisi Prius, SHEPLEY, C. J., presiding. 
INDICTMENT against the defendant for being a common 

seller of spirituous liquors, under c. 211 of Acts of 1851, 
between September, 1853, and November, 1854. 

Testimony was introduced that he sold such liquors to 
one Owen on three different days in October and November, 
1854. Also to one Crosman about the 10th or 12th of 
February, 1854. The latter applied to defendant, being a 
doctor, for medicine, and got some aloes and spirituous 
liquor to mix with them, and drank the mixture. The 
defendant kept medicines, most of them being liquids. 

Another witness testified that he had taken medicine at 
defendant's shop for some months, and spirituous liquor 
was mixed with it, and he had paid something towards it. 

Other testimony was before the jury. 
The instructions given were not objected to. The follow­

ing request by defendant was refused i - "that tho adminis­
tering of medicine, a part of which is spirituous liquors, in 
good faith, by a physician to a sick patient, does not consti­
tute a selling of spirituous liquors within the meaning of 
the statute." 

A verdict of guilty was rendered, and defendant excepted 
to the refusal above. 

Clifford, for respondent. 

Abbott, Att'y General, for the State. 

The opinion of the Court was drawn up by 

RICE, J.-The statute of 1851, c. 211, prohibits all per­
sons, except agents appointed by cities and towns, from 
selling spirituous and intoxicating liquors. Such agents, 
when duly appointed, may sell these articles, to be used 
for medicinal and mechanical purposes, and no other. 

It is contended, that from the fact, that the law author­
izes the sale o:' spirituous and intoxicating liquors for 
medicinal purposes, it follows, that they may be lawfully 
used as medicines, and that when incorporated into medici­
nal compounds, their sale, in that form, is not a violation 
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of the statut@, though made by persons who are not agents 
of cities or towns; or in other words, when these articles 
are made to assume the form, and become a component part 
of a medicinal compound, they cease to be spirituous and 
intoxicating liquors within the meaning of the statute. 

That question does not appear to have been raised at 
the trial, and is not now open to the defendant. But how­
ever it may be decided when presented, it is very clear, 
that the law will not permit a person, who has not been 
appointed an agent by some city or town to sell therein 
spirituous and intoxicating liquors, whether such person be 
druggist, apothecary or physician, to sell such liquors to be 
compounded by the purchaser with medicinal ingredients, 
though such ingredients may be sold at the same time and 
place. To give such a construction to the statute would 
be, in effect, to repeal it. 

The only cause of complaint relied upon at the argu­
ment, was the refusal of the Judge, who tried the case, to 
give the following requested instruction, to wit: "that the 
administering of medicine, a part of which is spirituous 
liquors, in good faith, by a physician to a sick patient, does 
not constitute selling of spirituous liquors within the mean­
ing of the statute." 

It was very urgently and most confidently contended at 
the argument, that it is impossible to controvert, success­
fully, the abstract truth of the doctrine em bodied in this 
request. This may be so. But if the truth of the propo­
sition be conceded, to its fullest extent, it is not perceived 
how it is to affect the case at bar. 

The defendant was indicted as a common seller of spiritu­
ous and intoxicating liquors by retail, not for "administer­
ing medicines a part of which is spirituous and intoxicating 
liquors." The government was required to maintain the 
proposition that he was a common seller of such liquors. 
The determination of the question, as matter of law, whether 
the administering of medicine a part of which was spiritu­
ous and intoxicating liquors is or is not unlawful, could by 
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no possibility throw light upon tho question before the jury. 
The evidence was that he sold liquors, to be, by the pur­
chaser, mixed with medicinal ingredients. The request pre­
sented a mere abstract proposition, and was properly re­
fused as having a tendency to divert the attention of the 
jury from the true issue before them. 

Exceptions overruled. 

BAXTER, in Equity, versus CHILD o/ u:-c. 

A failure to pay the debt secured by a mortgage at the time it is due, will, in 
a suit in equity, interpose no obstacle to a redemption by the mortgager ac­
cording to the statute, although a provision is incorporated into the mortgage 
that the mortgagee shall hold the land free from the right of redemption, 
if the debt is not paid at maturity. 

BILL IN EQUITY. 

This bill was brought by the mortgagor to redeem a 
parcel of real estate. The mortgage was given to secure 
tho payment of $675, on the first day of September, 1854, 
and the bill alleged a tender of the amount due on the I 6th 
of that month, with a demand for an account of tho rents 
and profits, and a refusal. 

The answer sot forth the note and the mortgage, in which 
was this provision; "and provided also that if said Baxter 
shall fail to pay said sum at tho time aforesaid, then said 
Mary shall have right to enter on said land, and hold said 
premises free from tho right which the said Baxter would 
have to redeem the same," and that it was the understand­
ing and agreement that the complainant should lose and 
waive his right to redeem the premises, if ho should fail to 
pay the note when due; and that the trade was made whh 
the respondent with a view that she might purchase a cer­
tain farm described in tho answer, and in consequence of 
the non-payment of the note when duo, she was dopriYou. 
of the opportunity to complete that bargain, and lost a 
large amount by expenses in preparing to remove; and that 
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she was willing to receive said amount when tendered if 
the complainant would have paid her expenses in preparing 
to move, and indemnify her for the loss she suffered by his 
neglect to pay. 

S. o/ D. W. Fessenden, for respondents. 
1. Tho provision in the deed, if construed as a mortgage, 

should be construed in equity as a release from the com­
plainant of his right to redeem the premises. 

2. But the conveyance to Mrs. Child is not properly a 
mortgage, but construing the whole together, it must, in 
equity, be construed to be an estate on condition precedent, 
and in which time is of the essence of the contract. A fail­
ure therefore, to fulfil the condition, is a forfeiture of the 
estate, and tho possession not ueing changed, an entry was 
unnecessary. Erskine v. Townsend, 2 Mass. 493; JJ;J ell en 
v. Lees, 2 Atkins, 494; 4 Dane, c. 112, art. 2, § 19; Skim 
v. Roberts, 1 Spencer, 43; Lin. o/ Ken. Bank v. Drum­
mond, 5 Muss. 321. 

3. But if it is u mortgage the respondent should be made 
whole. 

4. In a contract in relation to real estate, a condition 
for the benefit of the party to be cliurgeJ muy be waived 
uy him, and that too by parol. Blood v. Hardy 9· al., 15 
Maino, Gl; 2 Bouvier's Law Diet. 640. 

Shepley 9· Dana, for complainant, cited Waters v. Ran­
dall, (i Met. 479; Wilcox's heirs v. Morris, l Murph. 117; 
Henry v. Davis, 7 Johns. 0. R. 40; Clark v. Henry, 3 
Cowen, 332; 1 Powell on :Mort. 116. 

The opinion of tho Court wus drawn up by 

RICE, J. - On the ninth day of ifay, 1854, the pbintiff in 
equity purchased of the defendants the premises described 
in his bill, for the sum of eleven hundred and seventy-five 
dollars. Five hundred dollars of tho purchase money was 
paid in cash, and a note for six hundred and seventy-five 
dollars, payable by the first day of September then next, 
with interest, given for the balance. To secure the payment 
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of this note a mortgage of the same premises was given. 
This mortgage is in the ordinary form, with this additional 
proviso, to wit; "and provided also, that if said Baxter 
shall fail to pay said sum at the time aforesaid, then said 
l\fary shall have the right to enter on said land, and hold 
said premises free from the right which said Baxter would 
have to redeem the same." 

This proviso, it is contended, was intended by the parties 
to cut off all right of redemption, unless the note described 
in the mortgage was paid on or before the first day of Sep­
tember, 1854. Though demanded, payment was not made 
on that day. The defendants therefore claim that their 
right in the estate has become absolute, and that the five 
hundred dollars paid has also been forfeited. By the rigid 
rules of the common law, that result might follow. But in 
equity the rule is different, and by its principles summary 
forfeitures are not enc.ouraged. 

In equity the character of the conveyance is determined 
by the clear and certain intention of the parties; and any 
agreement in the deed, or in a separate instrument, showing 
that the parties intended that the conveyance should operate 
as a security for the re-payment of money, will make it such, 
and give to the mortgagor the right of redemption. 4 Kent's 
Com. 142; Hughes v. Edward, 9 Wheat. 489. 

That the mortgage in this case was given as security for 
the note of six hundred and seventy.five dollars, is explicitly 
admitted by the defendants in their answer. 

In Waters v. Randall, 6 Met. 479, it was remarked by 
HUBBARD, J., in giving the opinion of the Court7 "I be­
lieve no case can be found, in which it has been determined, 
that the mortgagee can, by force of any agreement, made at 
the time of creating the mortgage, entitle himself, at his 
own election, to hold the estate free from condition, and 
cutting off the right in equity of the mortgagor to redeem. 
Such an agreement would not be enforced as against a 
mortgager; nor is it to be confounded with a sale upon 
condition." 
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So inseparable indeed, is the equity of redemption from 
a mortgage, that it cannot be disanncxed, even by an express 
agreement of the parties. If therefore, it should be ex­
pressly stipulated that unless the money should be paid at 
·a particular day, or by or to a particular person, the estate 
should be irredeemable, the stipulation would be utterly 
void. 2 Story's Eq. § 1019. 

The defendants' claim for damages, by the alleged loss of 
an advantageous contract for the purchase of a farm, is 
altogether too remote, uncertain and speculative, to be con­
sidered. 

The plaintiff is entitled to redeem on payment of the 
amount equitably due on the mortgage, and may have a 
decree to that effect. 

There is no sufficient evidence before us, to enable us to 
determine what allowance should be made, if any, for rents 
and profits. Unless the parties can agree between them­
selves, a master will be appointed to ascertain and report 
that fact. The plaintiff is entitled to his costs. 

BLAISDELL versus CITY OF PORTLAND. 

The inhabitants of a town or city, having reasonable notice of a defect in one 
of their highways, are liable for any injury arising therefrom after it is 
constructed and opened for travellers, although the time in which they were 
allowed to build it after its acceptance had not elapsed. 

ON EXCEPTIONS from Nisi Prius, How.A.RD, J., presiding. 
CASE, for damages alleged to have been occasioned by a 

defect in Commercial street, in Portland, on Oct. 25, 1851. 
The street, extending the whole length of the city, over 

tide water, and across the wharves and flats, was laid out by 
the city council, and duly accepted by the city on March 29, 
1850, but no time was prescribed in which it should be con­
structed. 

Upon such acceptance the city made a contract with the 

VOL. XXXIX. 15 
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Atlantic & St. Lawrence Railroad Co., to build the street, 
one portion of it in two, and the remaining in three years. 

The evidence tended to show, that, for some months 
prior to Oct. 25, 1851, that portion of Commerdal street 
extending many rods easterly and westerly of Commercial• 
wharf, was so far made as to be used by the public for all 
purposes of business and travel as a public highway. 

The injury was occa,sioned by a trench being opened by 
the proprietors of certain stores, to remove portions of the 
wharf upon that part of Commercial street covering the 
upper part of Commercial wharf. The trench had been 
opened for three or four days, and was not protected by 
any guard, into which in the evening the plaintiff fell, and 
received a severe injury. 

Among other instructions to the jury, the Judge said, that 
when the location of Commercial street was accepted, in 
the manner stated, by the city, in March, 1850, it became a 
public street and way, aud that the obligations and duties 
and lialiilities of the city, in respect to it, as a pu\Jlic street 
and way, arose immediately; and that when any portion of 
it was made and used by the public as a pulilic highway, if 
any person received any bodily injury, or suffered any dam­
age in his property, through any defect or want of repair, in 
such portion of the street, the city would be liable for the 
damages sustained thereby, if they had reasonable notice of 
such defect or want of repair. 

A verdict was returned for plaintiff, and the jury found 
specially, that at the place of the injury Commercial street 
had been in fact opened for public travel. The defendants 
excepted to this instruction. 

S. Fessenden, in support of the exceptions. 
1. At the time of the accident, Commercial street at that 

place was not such a street as the city was hound to keep 
safe and convenient. Special Acts of 184 7, c. 25, § 1; Spe­
cial Act of Feb. 28, 1832; 2d Vol. Special Laws of Maine, 
c. 248, p. 380; R. S., c. 25, § § 20, 57, 77, 89. 

2. 'l'he plaintiff was in this street at his own hazard, the 
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time for building the street not having expired, and the pub­
lic were bound to know when it was to be completed. Lowell 
v. Inhabitants of Moscow, 12 Maine, 300; Drury v. Wor­
cester, 21 Pick. 44; Ex parte Baring, 8 Greenl. 137. 

Shepley <r Dana, contra. 

RrcE, J. - The case finds that the street, on which the 
injury occurred, was duly accepted by the city government, 
011 }larch 29, 1850, by a vote ordering that such street had 
been duly and legally laid out, and that it be accepted, 
allowed, and established, and that it be known as Commercial 
street; but no time was stated in which the street was 
to be made; that the city immediately upon the acceptance 
and location of the street, as before mentioned, entered into 
a contract with the Atlantic and St. Lawrence Railroad 
Company, to construct and build the street, to be com­
pleted from --- street to Union wharf, in two years, and 
the whole in three years; and the jury found, that at and be­
fore the time of the injury complained of, that part of 
Commercial street, where the injury was occasioned, had 
been in fact opened for public travel, and openly and pub­
licly traveled by persons on foot, and in all kinds of 
vehicles. 

The authority of the city government to locate and estab­
lish the street is not controverted. 

The jury were instructed, that when tho location of Com­
mercial street was accepted by the city, in March, 1850, it 
became a public street and way, and that the obligations and 
duties and liabilities of the city, in respect to it, as a public 
street and way, arose immediately; and that when any por­
tion of it was made, and used by the public, as a public 
highway, if any person received any bodily injury, or suffer­
ed any damage in his property, through any defect or want 
of repair in such portion of the street, the city would be 
liable for the damages sustained thereby, if they had reason­
able notice of such defect or want of repair. 

By the defence it is alleged that this instruction is errone-
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ous, and that the liability of the city did not attach until the 
time had elapsed for tho completion of tho street, according 
to tho contract, which had boon made to build it, and that 
those who, anterior to that time, went thereon, did so at 
their peril. 

It is provided in § 57, c. 125, R. S., that all highways, 
townways, causeways and bridges, laid out or being within 
the bounds of any town, or any plantation, such as is de­
scribed in § 43 of this chapter, shall be duly opened and kept 
in repair, and amended from time to time, that tho same 
may be safe and convenient for travelers and their horses, 
teams, carts and carriages. 

For the construction of new roads, § 20 of tho same chap­
ter provides, that there shall be allowed to the county, town 
or plantation through which any such road is Iaid out, a 
time not exceeding three years within which to open and 
make tho same. 

By§ 77, every towi1 may authorize its surveyors or other 
persons, to enter into contracts for making or repairing tho 
highways or townways within the same. 

It is now contended., that the time prescribed in tho con­
tract with the Railroad Co., within which the street was 
to be constructed, was equivalent to a vote by the city coun­
cil, when the road was accepted, allowing the same time in 
which to make it. 

Such cannot be the legitimate construction of these acts. 
It will be observed, that the time within which roads are to 
be made, is to be prescribed by the County Commissioners, 
and not by the towns whose duty it is to make tho same. 
The city council in establishing the street in question per­
formed the function of County Commissioners. Contracts 
for making, or repairing ways, are made by towns, or by 
their authority, and such contracts are in no way connected 
with the duty of laying out, locating or establishing ways. 

Nor does section 20 provide, that ways shall not be open­
ed until the expiration of three years, or the time allowed 
by the County Commissioners within which to make them. 
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There is no prohibition against towns opening roads as 
much earlier than the time allowed, as they may think 
proper. 

If no time is prescribed by the County Commissioners, 
then, according to general principles of law, the way must 
be opened within a reasonable time, which under our statute 
could not exceed three years. 

But the question arises, what are the liabilities of the 
town in case a road is constructed and opened for public 
travel before the expiration of the time allowed for making 
it? 

In Loker v. Damon, 17 Pick. 284, SHAW, C. J., remark­
ed, "so if the town, intending not to take the whole time 
allowed them to make and complete the road, should finish 
it, and actually lay it open for travel, before the time fixed 
by the order, it might be considered as a highway from the 
time it should be so in fact laid open and offered to the 
public." A.nd again, in Drury v. Worcester, 21 Pick. 44, 
"and should the town protest against the opening of a high­
way for use, if they take no measures to give effect to such 
protest, by keeping it closed, or by keeping up such bars 
and visible signs, as clearly to indicate to travelers, that it 
is not an open and public highway, they cannot justly avoid 
the responsibility which attaches to them. It follows as a 
necessary consequence, that whenever by positive act or 
tacit permission, they suffer a highway to be opened to pub­
lic use, and to be actually used by the public, the town 
becomes responsible for its safe condition." And again, in 
Bliss v. Deerfield, 13 Pick. 102, "time must be allowed 
after the adjudication to do the needful work. If it is not 
done within the time allowed, or required, those whose 
duty it is, are to be compelled by the various modes known 
to the law. But when they have undertaken to do it, and 
profess to have done it, and remove the bars, and open it 
for public use, this is a permission and invitation to travelers 

to use it, and their liablity for damages attaches. * * * * * 
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The general fact to be proved is, that the road was opened 
for public use." 

When a highway has been laid out and accepted, it is thence 
forward to be known as a public highway. State v. Kit­
tery, 5 Maine, 259. 

But the more fact of establishing a highway by judicial 
action, does not of itself so open it to tho public as to ren­
der towns liable for accidents that may occur to travelers 
thereon. After it is thus legally established, it is to be 
prepared for public m:e. Labor is to be performed upon it. 
Bridges are to be built, hills cut down, and valleys filled up; 
obstructions are to be removed and rough places to be 
made smooth. To do this, time is required, and as has 
been seen, for that purpose a reasonable time is allowed. 
But when this work has been performed, when the way has 
been made and thrown open for public use and travel, 
then the city or town must see that it is safe and conve­
nient, and if injuries occur to those who are traveling there­
on by reason of defects in such way, the town will be lialile. 

Nor is there any hardship in this rule, for in constructing 
new roads or in repairing old there is little difficulty, when 
they are not in such condition as to be safe and convenient 
to pass upon, in erecting harriers for tho protection of 
travelers, or at least, by some signal, to admonish them of 
their danger. 

To hold that travelers and strangers, before entering 
upon an open thoroughfare, should be required to search tho 
puulic records to see if the time allowed for making them 
had expired, would ho unreasonable, and still more un­
reasonable would it be to hold, that they should search out 
contractors to learn of them whether the time specified in 
their contracts for completing such ways had expired. 

Exceptions overrided. 
Judgrnent on the verdict. 
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COLBY versus LAMSON. 

,vhere the wife is carrying on business on her own account and credit, no 
action can be maintained against her husband for purchases of personal estate 
made by her in such business, although made with his knowledge and 
consent. 

Nor will the fact that she appropriated a portion of the proceeds of such 
purchase for the benefit of her husband and family, make him responsible 
for the price. 

ON EXCEPTIONS from Nisi Prius, SHEPLEY, C. J., pre­
siding. 

AssUMPSIT to recover the value of a quantity of millinery 
goods, delivered to defendant's wife while living with him, 
at sundry times in 1852 - 3. The amount due plaintiff was 
$465,67, and the evidence tended to show that the goods 
were delivered to the wife with the knowledge and consent 
of defendant, and that defendant had received benefit from 
a portion of the proceeds of such goods thus bought and 
sold by the wife, some going to the support of bis family, 
and some to repairs of bis house, and that be bad made one 
payment to plaintiff on account of these purchases and then 
promised to pay more, and had at different times exercised 
acts of ownership over the goods, and bad mortgaged them 
as his own. 

There was other evidence tending to show that plaintiff 
gave credit to the wife alone. 

The jury were instructed, that under our laws the wife, 
living with husband, might carry on business on her own 
account, distinct from her husband; that be might have 
knowledge of the same, and even aid her in the business, as 
her clerk or otherwise, and yet it may be her business and 
he would not be chargeable; that she might make sales and 
purchases, and contract with reference to such business as a 
feme sole could, and if carrying on business upon her own 
account and credit, though with the knowledge and assent 
of the husband, the property by her purchased would be 
her property and not his, and she would be liable for the 
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purchase made, and not the husband; but if he authorized 
her to contract on his account, then he would be liable; that, 
if she was carrying on tho business upon her own account 
and credit, she would have the right to apply the proceeds 
as she pleased, to the support of his family or otherwise, 
and it would not charge him; and that it was for the jury 
to consider, whether the wife did the business and made the 
purchases upon her own account and credit, or upon the 
account of the husband. 

If upon her account he would not be liable, but if upon 
his account with his consent he would be. 

A verdict was returned for defendant, and plaintiff ex-
cepted. 

Little.field, for· defendant. 

Strout, for plaintiff. 

RICE, J. -The legislature of this State, during the last 
ten years, have made very important changes in the principles 
of the common law, applicable to husband and wife. The 
effect of these changes upon the existing legal relations of 
married persons, not only as between themselves, but also 
as between them and other members of the community, it 
is impossible to foresee. The law applicable to married 
persons, was, before these changes were made, well defined, 
and its application to all the existing relations :in society, 
well understood. After the serious inroads which have been 
made upon the common law, it will require much time and 
patient labor to readjust its provisions, and adapt its princi­
ples to other existing laws so as to produce harmonious 
action, and cause the rights of parties who sustain different 
relations in life, to be fully understood. To accomplish 
this object must be the work of time, and it is also to be 
apprehended will be the occasion of much litigation. 

The statute of 1847, c. 27, § 1, provides that any married 
woman may become seized or possessed of any property, 
real or personal, by direct bequest, demise, gift, purchase or 
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distribution, in her own name, and as of her own property, 
exempt from the debts or contracts of her husband. 

It has been decided, that under this act a married woman 
may take a conveyance of real estate directly from her hus­
band, and that such conveyance will be valid against all 
parties except the prior creditors of the husband. Johnson 
v. Stillings, 35 Maine, 427. There would seem to be less 
objection to her becoming the purchaser of personal riro­
perty from a stranger. 

But it is contended, that inasmuch as the promissory note 
of a married woman is void, therefore she cannot become 
the purchaser of personal estate. This Court did decide, 
in the case of Howe v. Wildes, 34 Maine, 566, that the stat­
utes then in force relating to the rights of married women, 
did not remove the common law disability, which prevented 
a married woman from giving a valid promissory note. And 
in Swift v. Luce, 27 Maine, 285, it was decided that the 
common law was not so far altered by the .A.ct of 1844, c. 
117, as to enable afeme covert to sell her personal property 
without the consent of her husband. But the questions 
determined in those cases are not involved in the case at 
bar. The question now presented is whether a married 
woman is competent, with the consent of her husband, to 
become a purchaser of personal estate, in such ILanner that 
the husband shall not become chargeable with the price 
thereof. The statute in express terms provides that she 
may become seized and possessed of real or personal pro­
perty, by purchase, in her own name, and as of her own 
property. To hold that she could thus become the absolute 
owner of property, over which the husband has no control 
without her consent, and yet that he should be liable to be 
sued for the payment of the value of such property, would 
involve an absurdity. Nor is it necessary to the validity of 
the contract with the wife, that she should be competent to 
give a valid promissory note. Payment may be made in 
many other forms. 

Such being the situation of the parties, the question to 

VOL. XXXIX. 16 
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whom tho goods wore actually sold and credit given by the 
plaintiff, was distinctly presented to the jury. Whatever 
may have been said by the Judge in relation to the liability 
of the wife, or her right to employ her husband as clerk, 
wore immaterial to the issue then before the Court, though 
it would be difficult to perceive why, if the wife has the 
power to release to tho husband the right of control of her 
property, she might not employ him in the subordinate 
capacity of clerk. But tho jury were simply asked to de­
cide whether tho credit was given to the husband, and they 
have decided that question in the negative. Whether the 
evidence warranted that decision, we are not called upon 
to determine. In the instructions no error is perceived. 
Tho exceptions are therefore overruled. 

FURLONG ~ al., Petr's for Partition, versus SorLE ~ ux. 

"Where the share of one of the heirs in his father's real estate was attached 
and levied on by the administratrix, a subsequent petition for partition by 
the other heirs, to the jud!ie of probate, and a division of the estate there­
on among all the heirs, is not a waiver of the levy. The heirs had no legal 

interest in the land levied on that could be waived. 

Under the Act of 1817, c. 190, the judge of probate had full power, in such 
cases, to make a division among the heirs. 

By the Act of Feb. 11, 178£1, § 3, all lands levied on by the administrator, 
were held to the sole use and behoof of the widow and heirs of the deceased, 
and could only be distributed by the judge of probate as personal estate. 

The heir whose interest in real estate was thus taken, under that Act had no 
right to a partition of such share in the real estate, nor could he convey any 
such right to another person. 

Where it is agreed that all the right of an heir to an estate passed by levy to 
the administratrix, such heir has no right remaining in that set-off as dower. 

PETITION FOR p ARTI~'ION. 

ON FACTS AGREED, which are all stated m the opinion, 
which was drawn up by 
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SHEPLEY, C. J. -The petitioners' claim is to have parti­
tion of one undivided eleventh of the land described in 
their petition. It is admitted, that William Brown owned 
those lands, and that he died seized of them in the year 
1816, leaving eleven children. The petitioners claim to be 
the owners of the share of John, one of those children. 

By deed bearing date on Dec. 27, 1817, he conveyed "all 
the right and title which shall belong to me in my father's 
interest, now deceased, and which remains unsettled'' to 
Joseph Mann, who on Dec. 8, 1848, conveyed to the peti­
tioners certain lands "together with all the interest convey­
ed to me by John Brown by his deed of Dec. 27, 1817." 

Before John Brown had conveyed his interest to l\fann, 
"his part or share in the estate of his father, William Brown, 
deceased," was attached on Dec. 6, 1817, on a writ against 
him in favor of the administratrix on his father's estate. 
It ,.is admitted, that judgment was recovered in that suit, 
and that an execution issued thereon was duly levied on 
"all the right, title and interest of said John in the estate 
of said William," and that his interest passed by that levy, 
which has never been redeemed. 

It is also admitted, that all the heirs except John, pre­
sented a petition to the court of probate on September 
16, 1818, for a division of the estate of William Brown; 
that commissioners were appointed, who made a division 
bearing date on June 19, 1819, which was accepted at a 
probate court holden on the first Tuesday of February, 
1821. The tract of land first described in this petition is 
admitted to have been set off to John Brown. 

1. The counsel for the petitioners contends, that the 
other heirs, by causing that division to be made and a share 
to be set off to John, "waived the levy and restored their 
brother John Brown to his original inheritance." 

Although the share of John Brown had been transferred 
to another by the levy and had been also conveyed by deed, 
the judge of probate might, by virtue of the Act of 1817, c. 
190, make a legal division of the estate of William Brown, 
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and the share assigned to John would be held by the title 
derived from him either by the levy or conveyance. Proctor 
v. Newhall, 17 ~lass. 81. The course pursued by the heirs 
being legal and appropriate, cannot be regarded as a waiver 
of any legal rights. 'rhe title acquired by the levy did not 
vest in them; and they had no legal interest in tho land that 
could be waived. 

2. The counsel insists, that the petitioners are entitled 
to one eleventh part of the share of John, if it passed by 
the levy to the administratrix, as she would hold it for the 
use of all the children, including John. 

By the then existing law, the administratrix would be 
seized of the land levied upon, "to the sole use and behoof 
of the widow and heirs of the deceased," to be distributed 
by the judge of probate as personal estate. Act of Feb. 
11, 1789, § 3. The heirs had no legal title to it as their 
real estate. John could not have his interest in it set off 
by partition as his real estate; and his grantee can have no 
superior claim. 

3. It is further contended, that the land assigned to the 
widow as dower was not divided; and that the petitioners 
are therefore entitled. to one eleventh part of that tract. 

It is agreed, that "by virtue of which levy all the right, 
title and interest of said John Brown in and to the estate 
of said William, then being in common and undivided, pass­
ed to said Anna Brown, administratrix." John, therefore, 
could have no interest not included in the levy :tn the land 
assigned to the widow as dower, which could be conveyed 
to Mann. 

A.s the petitioners fail to 
not be necessary to inquire, 
acquired one by possession. 

Freeman, for respondents . 

.1.Worgan, for petitioners. 

exhibit any legal title, it will 
whether the respondents have 

Petition dismissed. 
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OXNARD versus SWANTON. 

One who had receipted for goods attached on writs, in which receipt was 
this stipulation, "that they are not to be demanded, except on the execu­
tions, which may be recovered in said suits," is not a competent witness for 
the defendant in the trial of the same actions. 

A part of an instruction although in itself erroneous, which when connected 
with the remainder, leaves no ground for supposing that the jury were misled 
by it, and other instructions on the same point are clearly proper, will fur­
nish no ground of exception. 

A feme covert under the laws of this State may purchase and sell goods 
on her own account, and her husband be exempt from liability therefor, 
though she should dispose of a portion of the avails for the support of her 
children. 

But where such feme covert purchases and 8ells goods with the knowledge and 
consent of her husband, and he knowingly participates in the profits of 
their sale, and that she professed to act for him ; in an action against him for 
the value, it is competent for the jury to infer from such facts that the pur­
chases were made upon his credit. 

ON EXCEPTIONS from Nisi Prius, How ARD, J., presiding. 
AssUMPSIT for goods sold and delivered. 
The defendant's wife kept a millinery establishment at 

Augusta, and she contracted for the goods sued for with the 
plaintiff, at Portland, and they were such as are kept in 
those shops. Her husband's name was 0. W. Swanton, and 
her sign over her shop door was "Mrs. C. W. Swanton." 

In the plaintiff's book of original entries, the charges 
were all made to "C. W. Swanton." 

Evidence was introduced tending to show that defendant 
had in some cases bought goods which were delivered to his 
wife, for which he had been sued. 

There was much evidence tending to show that she carried 
on the business on her own account. Her letters and orders 
were signed "C. W. Swanton." 

It appeared that defendant was frequently in her shop, 
and sometimes took money out of the drawer; and that his 
business was blacksmithing, and that by reputation, neither 
defendant nor his wife were possessed of much property. 
He hired the building in which the shop was kept, over 
which his family lived. 

• 
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'fhe goods in the shop were attached on thb and other 
writs against defendant, ancl he was active in procuring 
receiptors for the same. The receipt contained this stip­
ulation "but they are not to be demanded except on the 
executions which may be recovered in said suits." 

One of the receiptors was offered as a witness by defend­
ant, who was objected to and excluded by the Court. 

The plaintiff requested the following instruction, which 
was given, that, if the wife purchased the goods sued for with 
the knowledge and consent of her husband, and he received 
knowingly the proceeds of the sales of the goods thus pur­
chased, and this was done while the parties were cohabiting 
together as husband and wife, the jury might presume that 
she was his agent, and had his authority to make the pur­
chases. 

The defendant requested this instruction, which was also 
given; that, if Mrs. Swanton carried on the business of a 
milliner, as a sole trader, with the assent of her husband, the 
profits or proceeds of that business was her property, and 
she might dispose of it as she pleased; and that she would 
have a right to dispose of it, or a part of it for the support 
of her children, or any other person, without impairing her 
right to the property so acquired; that if, as a sole trader, 
she acquired property, the creditors of the husband would 
not have any claim, unless she were allowed by the husband 
to become a sole trader by an understanding with the wife, 
to defraud the creditors of the husband. 

The Judge likewise instructed the jury, that it was com­
petent for the wife to act for her husband, as his agent, by 
his authority; that such authority might he conferred verbal­
ly or in writing, and might be proved directly, or he infer­
red from facts and circumstances proved; that they would 
decide the question of agency of the wife upon all the facts 
and circumstances appearing in evidence; that, if she was 
authorized to carry on trade for their joint benefit, or for 
him solely, the jury would be authorized to find, that she 
had authority to render him liable for her purchases; that 
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they would determine from the evidence, whether he knew 
of the business transacted by her in trade, and assented to 
it, or participated in it, or shared in the profits; that, if he 
did, they might infer, if they deemed it proper, that she 
acted as his agent, and had his authority to make the pur­
chases shown. But, if the goods were purchased by her 
without his knowledge and assent, or without his authority 
express or implied, he would not be liable. 

A verdict was returned for plaintiff. 
The defendant excepted to the rulings and instructions 

and filed a motion to set aside the verdict as against law 
and evidence. 

S. o/ D. W. Fessenden, in support of the exceptions. 
1. The witness Buckley was improperly rejected by the 

Court. Cushman v. Loker, 2 Mass. 106; Revere v. Leon­
ard, 1 Mass. 93; Bliss v. Thompson, 4 Mass. 488; Ely v. 
Forward, 7 Mass. 25; Phillips v. Bridge, 11 Mass. 242; 
Worcester v. Eaton, 11 Mass. 368; Bean v. Bean, 12 Mass. 
20; Brown v. Atwood, 7 Maine, 356; Eldridge v. Wad­
leigh, 12 Maine, 371; Butler v. Tufts, 13 Maine, 302; 
Pollard v. Graves, 23 Pick. 86; Johnson o/ al. v. Whid­
den, 32 Maine, 230. 

2. The instruction given in accordance with request of 
plaintiff was wrong, as there was no evidence for it to rest 
upon. 

3. Under the laws of this State, the wife is authorized to 
conduct business on her own account, and the jury were not 
authorized to find that she had authority to render her hus­
band liable for her purchases. Stat. 1844, c. 117; and 1847, 
c. 27, § 1; Stat. of 1848, c. 73; and 1852, c. 227 and 291. 

They also objected to the instructions given by the Judge, 
and also that the verdict was against evidence. 

H.P. o/ L. Deane, with whom was G. F. Shepley, contra. 

SHEPLEY, C. J. - Buckley, called as a witness for defend­
ant, was properly excluded. He had signed a receipt given 
to the sheriff for the goods attached upon this and other 
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writs, containing this provision; "hut they are not to he 
demanded, except on the executions which may he re­
covered in said suits." The witness was thus directly in­
terested to prevent a recovery of judgment by the plaintiff. 
For by his failure to recover, the witness would be relieved 
so far as it concerns this suit, from all liability upon the 
receipt. 

The instructions given, whether on request of plaintiff's 
or defendant's counsel, or without request, constituted the 
rules of law and of duty for the government of the jury. If 
a single phrase in them considered alone and without regard 
to those combined with it might lead them into error, other 
instructions on the same point appear to have been so full 
and clear, as to remove any doubt which might have been 
occasioned by the use of that phrase. 

The instructions of which complaint is more especially 
made, were "that they would determine from the evidence, 
whether he knew of the business transacted by her in trade, 
and assented to it, or participated in it, or shared in the 
profits; that if he did, they might infer, if they deemed it 
proper, that she acted. as his agent and had his authority to 
make the purchases shown." 

By the statutes of this State, a feme covert may purchase 
and sell goods on her own account, and for such dealings 
her husband may not be liable, although she does it with 
his knowledge and consent. 

If such knowledge and consent extended no further than 
to the transaction of business on her own account and 
credit, and not to her doing it professing to act for him, or 
for herself and him, it would not authorize a jury to infer 
that she acted as his agent, and had authority to make pur­
chases on his credit. 

The jury were instructed, on request of defendant's coun­
sel, "that if Mrs. Swanton carried on the business of a 
milliner as a sole trader, with the assent of her husband, 
the profits and proceeds of that business was her property, 
and she might dispose of it as she pleased; and that she 
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would have a right to dispose of it or a part of it, for the 
support of her children or any other person, without impair­
ing her right to the property so acquired." Under those 
instructions and the former, the jury could not have under­
stood that the mere knowledge and assent of the husband 
that she should carry on such a business, would authorize 
them to find that she was doing it as his agent, and had his 
authority for making the purchases. 

Such knowledge and consent and acts of the husband as 
would authorize the jury to infer that his wife conducted the 
business for him, was more clearly stated by the instructions 
given on request of plaintiff's counsel. These authorized 
the jury, if satisfied that "the wife purchased the goods 
sued for w,ith the knowledge and consent of her husband, 
and he received knowingly the proceeds of the sales of the 
goods thus purchased," to find that she acted as his agent. 

Regarding all the instructions on this point as presenting 
the law to the jury, there does not appear to be any just 
reason to conclude that they could have been led into any 
error respecting their duty. 

The testimony reported would authorize a jury to find a 
verdict for either party, without affording any good reason 
for imputing it to prejudice, bias or other improper influ­
ence; and in such cases the Court is not authorized to set 
a verdict aside. Exceptions and motion overruled. 

GROSVENOR versus TARBOX. 

In an action of debt upon the judgment of a justice of the peace whose com­
mission had expired for more than two years, if the minutes upon the 
justice's docket are such, as to enable the Court to perceive that they would 
authorize the record of a regular judgment in that case, they will be suffi­
cient to sustain the suit. 

ON REPORT from Nisi Prius, How ARD, J., presiding. 
DEBT, on a judgment of a justice of the peace. 
The plea was nul tiel record. 

VOL. XXXIX. 1 7 
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To maintain the issue on the part of' plaintiff, he intro­
duced tho justice as a witness, who testified that his com­
mission expired some five years before, and he produced 
his docket containing the minutes of the suit between those 
parties, their names, tho amount of debt and costs, the time 
when defendant was cfefaulted, and that this was all the 
record of the judgment he had. He read also therefrom 
the dates when eight executions had been issued by him 
thereon, and produced the original writ in that suit. 

While the case was on trial, the justice who tried the 
original action extended his record and brought it into 
Court, and testified that the same was his record of the 
case. 

The evidence was all objected to, and the cause was 
withdrawn from the jury and submitted to the full Court, 
to render a judgment according to the legal rights of the 
parties, upon so much of the testimony as was legally ad­
missible. 

W. Bradbury, for defendant, cited Wentworth v. Keazer 
o/ al. 30 Maine, 336; R. S., c. 116, § 28; English v. 
Sprague, 33 Maine, 440; Porter v. Haskell, 11 Maine, 
177. 

J. C. Woodman, for plaintiff, relied upon Dm,idson v. 
Slocomb, 18 Pick. 46,t; Pruden v. Alden, 23 Pick. 184; 
Longley v. Vose, 27 Maine, 179; same, 467; Baldwin v. 
Prouty, 13 Johns. 430; Starkie's Ev., part 2, § § 32, 33, and 
vol. 3, 1276. 

SHEPLEY, C. J. -The action is debt upon a judgment of 
a justice of the peace. Nul tiel record was pleaded. The 
justice had ceased to be in commission more than two years 
before he made a copy of an extended record, and such 
attested copy was not legal testimony. R. S., c. 116, § 28. 
He was introduced as a witn-ess, and produced a book kept 
in the form of a docket, and testified that it was his docket, 
and that it contained all the record he had of his judgments 
as a justice of the peace. He also produced the original 
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writ and the several executions, which had been issued on 
that judgment. The book contains the minutes of an entry 
before him of an action in favor of the plaintiff, against the 
defendant, on May 17, 1833, of a default of the defendant, 
of the amount of the debt and of the costs, of eight execu­
tions issued and returned without satisfaction. 

It has been decided that minutes kept on a docket by one 
whose duty it is to make a record of a suit, must stand as 
the record, until an extended record can be made. Pruden 
v. Alden, 23 Pick. 184; Longley v. Vose, 27 Maine, 179. 

When such minutes are sufficient to enable a Court to 
perceive, that they would authorize the record of a regular 
judgment to be made, they must be regarded as proof, when 
no mode is provided for more perfect proof. In this case 
they appear to have been of that character. 

Defendant defaulted. 

STONE versus McL.AN.ATH.AN. 

The writ, in which the plaintiff lives out of the State, is required by law, to 
be indorsed by a sufficient person, an inhabitant of this State, before entry 
of the action in Court. 

And such requirement is satisfied by the indorsement thereon of the name of 
the attorney, being a sufficient person, although over his name, the words 
"from the office of" were previously printed by order of the clerk. 

ON REPORT from Nisi Prius, How .ARD, J., presiding. 
AssuMPSIT, on account annexed. Plaintiff lived out of the 

State. 
A plea in abatement was filed for want of an indorser of 

the writ before entry, on which an issue was made. 
On the writ blank, as prepared by the clerk, were printed 

the words "from the office of." Underneath the attorney 
wrote his name when he made the writ, and testified that he 
intended it to be an indorsement. 
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After the plea was filed, the attorney erased the printed 
words over his name. 

Tho cause was submitted to tho full Court, and if they 
should be of opinion that the writ at the time of the entry 
was indorsed according to tho requirements of the statute, 
a default is to be entered, otherwise the writ to be abated. 

Sweat, for defendant. 

W. Goodenow, for plaintiff. 

SHEPLEY, C. J. -Tho words "from the office of" appear 
to have been printed on tho back of the writ by direction of 
the clerk. They were not required by law. Thero is, there­
fore, no satisfactory evidence, that they were adopted by the 
plaintiff's attorney to limit the effect of his indorsernent. 

When an attorney does an act required by law, he must 
be regarded as having done it in obedience to the law. 

The question presented appears to have arisen and to 
have been satisfactorily decided in the case of State v. 
Ackley, 8 Cush. 98. The indorsemeut appears to have 
been sufficient. Defendant defaulted .. 

JACOBS versus BENSON. 

Paro/ evidence is admissible to correct an error in the name of the payee of a 
written order, where it is 110 connected with the testimony that the real 
owner may be clearly ascertained. 

And that such an order was accepted for the benefit of the plaintiff is proveable 
by parol. 

Tms was an action of al:lsumpsit before HowARD, J., on 
an order of the following tenor: -

" West Minot, April 10, 1849. 
"Mr. W. B. Benson, please to pay Charles B. Jeques, 

or order, thirty-six doliars cash; charge the same to my ac-
count. "James Meaney." 
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On the back were these words-" Accepted, July 16, 1849. 
William B. Benson by Geo. Gregg." 

The plaintiff, whose name is Charles V. Jacobs, alleged 
in his writ, that the order was made payable to him by 
name of Charles B. Jeques. 

The drawer was called, who testified to his signature, and 
that he drew the order on the defendant. 

Plaintiff proposed to prove by same witness, that the 
order was drawn for him as payee and for his benefit, and 
that when the witness wrote it, he thought it was written in 
plaintiff's name, and that as it was, it was a mistake; he 
also offered to show by same witness, that Benson was 
owing him, (the witness,) at the time the order was drawn; 
and that he never knew any other person than plaintiff by 
the name of Chas. B. Jeques. All this was objected to by 
defendant and excluded by the Court. 

The plaintiff then called Geo. Gregg, and offered to prove 
by him, that he was the clerk and agent of said Benson on 
July 16, 1849, and that plaintiff then presented the said 
order to defendant for acceptance, and that he, as such 
agent, being authorized, accepted the same, and that he 
knew it was drawn and accepted for the plaintiff's benefit. 

This being objected to, was ruled to be inadmissible by 
the Court. 

A nonsuit was then ordered, which was to be taken off 
and the case to stand for trial, if in the opinion of the 
whole Court the rulings were erroneous, or the evidence 
excluded was material and admissible. 

Gerry, for plaintiff, cited 1 Green!. Ev. § § 275, 282,286; 
Willis v. Barrett, 2 Stark. R. 29; Meadv. Young, 4 T. R. 
28; Scanlan v. Wright, 13 Pick. 523; Hall v. Tufts, 18 
Pick. 455; Johns v. Church, 12 Pick. 557; Miller v. Tra­
vers, 8 Bing. 244. 

Shepley o/ Dana, for defendant, cited Stackpole v. Arnold, 
11 Mass. 31; Wooddam v. Hearn, 7 Ves. 218; Starkie's 
Ev. vol. 2, 755; Greenl. Ev. 399. 
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SHEPLEY, C. J. - 'rhe suit is upon an order drawn by 
James Meaney, in favor of Charles B. Jeques, on the defend­
ant, purporting to be accepted for him by Geo. Gregg. The 
declaration alleges, that the promise was made to the plain­
tiff by the name of Charles B. Jeques. The case is not one 
of variance between the contract described in the declar­
ation, and the one produced in evidence, as in the case of 
Gordon v. Austin, 4 T. R. 611. 

Parol testimony could not be received to vary the con­
tract. It appears to have been offered to prove the allega­
tion contained in the declaration, that the order was drawn 
in favor of the plaintiff, and that the acceptance was made 
to him. 

The general rule of law is, that a mistake made in the 
name of a grantee, devisee, or promisee, may be corrected by 
parol testimony. The grant, devise, or contract, is not there­
by varied. The only effect is to ascertain the true grantee, 
devisee, or promisee. Yet there must be something found 
in the grant, devise, or promise, from which, connected with 
the parol testimony, the party beneficially entitled is clearly 
ascertained. Otherwise ho might be arbitrarily designated 
by parol testimony w:ithout any written evidence., indicating 
that any particular person was intended. 

A conveyance was made to Eliza Ann Castin, after she 
had been married moire than a year to Thomas Scanlan, and 
parol testimony was received to correct the error. Scanlan 
v. Wright, 13 Pick. 523. 

The rules respecting errors in the description of devisees, 
as well as respecting the description of estates devised, 
were fully considered in the case of Miller v. Travers, 8 
Bing. 244. It is there said, that parol evidence should be 
received to correct an error, " where an estate is devised to 
a person whose surname or christian name is mistaken." 

Parol testimony was received to prove that a note payable 
to 1%enezer Hall, was made to a partnership transacting 
business under that name. Hall v. Tufts, 18 Pick. 455. 
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A note was made to· Elizabeth Willison, and an action 
was brought upon it by Elizabeth Willis. Parol testimony 
was received to prove that Willison was inserted by mistake 
for Willis. Willis v. Barrett, 2 Stark. 29. 

Some of the testimony offered was not admissible; but 
testimony to prove that the order was drawn in favor of the 
plaintiff, that a mistake was made in writing his name, and 
that the order was in his hands, and was accepted as due to 
him, should have been received. Exceptions sustained 

and nonsuit taken off. 

HOLDEN versus BARROWS. 

On the trial of an appeal from a justice of the peace, copies of the record and 
of all the papers filed in the case, excepting papers used as evidence, are 
required to be produced by the appellant, 

And the copies duly authenticated are the legal and best evidence of the 
record, which cannot be explained or contradicted by parol testimony or 
extraneous documents. 

Even the original writ cannot be admitted to contradict the copy. 

ON EXCEPTIONS, How.ARD, J., presiding. 
This was an appeal by defendant from the judgment of a 

justice of the peace in assumpsit. The general issue was 
pleaded. 

When the copy of the writ was read to the jury, defend­
ant's counsel presented what purported to be the original 
writ, and moved that the writ be abated and the proceedings 
quashed for want of a seal thereon. Testimony was re­
ceived, against objections of plaintiff, as to the condition of 
the writ when made and served, and the original was in­
spected and was without any seal or any appearance of ever 
having one. 

Whereupon the presiding Judge ordered that the writ 
abate and that the proceedings be quashed, to which plaintiff 
excepted. 

O'Donnell, in support of the exceptions. 

S. ~ D. W. Fessenden, contra. 
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SHEPLEY, C. J. - The suit was entered in this Court on 
appeal from the judgment of a justice of the peace. In 
such cases the original writ is not presented. It remains 
with the justice. The appellant is required by the statute 
c. 116, § 11, to "produce a copy of the record and of all the 
papers filed in the case," except depositions or other writ­
ten evidence or documents, the originals of which are to be 
produced. The record is not liahle to be explained or con­
tradicted by parol testimony, or extraneous documents. .A. 
copy of the record regularly authenticated is tho legal and 
best evidence of it. 

If the motion might have been otherwise available it was 
made too late. Shorey v. Hussey, 32 Maine, 579; Brewer 
v. Sibley, 13 Met. 1'15. 

Exceptions sustained and action to stand for trial. 

SMITH o/ al. versus BoDFISH. 

A deputy sheriff who attaches personal property on mesne process, is bound 
to keep it for thirty days after the judgment, and deliver it on demand to 
any officer having the execution, and authorized to receive it, notwithstand­
ing he ceased to be a deputy after the attachment, and before judgment. 

And where the same deputy who made the attachment, was a coroner when 
the execution was put into his hands, with orders to satisfy it from the pro­
perty attached, and had ceased to be a deputy, and he did not apply the 
property to satisfy the execution; in an action against the sheriff for such 
neglect, his return upon the execution is admissible so far as it relates to a 
demand of the property. 

But in such action, the acts and declarations of the deputy, after his official 
term had ceased, are not admissible, unless they refer solely to the official 
duty remaining upon him to perform. His declarations or his letters as 
coroner, respecting his past acts as deputy, cannot be given in evidence. 

ON EXCEPTIONS from Nisi Prius, SHEPLEY, C. J., presid­
ing. 

This was an action against the defendant, as sheriff, for 
the default of his deputy, Joseph N udd, in neglecting to 
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keep property attached on the plaintiff's writ, against Josiah 
P. Churchill&" al., for thirty days after judgment. 

The general issue was pleaded, and a brief statement 
filed, that the property attached belonged to Churchill alone, 
and was exhausted in satisfying the demands against him, on 
which it had first been attached. 

The return of Nudd, on plaintiff's writ, showed that the 
attachment was made, subject to other attachments against 
Josiah P. Churchill. 

After making those attachments, Nudd ceased to be a 
deputy, and when the plaintiffs obtained judgment in their 
suit against Josiah P. Churchill&" al., coroners only were 
authorized to serve writs and collect executions. Nudd 
was then a coroner, to whom was sent the plaintiff's ex­
ecution, within thirty days from the rendition of judgment, 
with orders to apply in satisfaction the property attached 
on the writ. 

Nudd made a return on the execution, as coroner, but 
dated more than thirty days after the judgment, setting 
forth that he "had made diligent search for property of 
defendant, within his precinct, and could find none where­
withal to satisfy the execution; that the property attached 
on the original writ was made subject to a previous attach­
ment and had been appropriated to the payment of the 
execution issued upon the judgment recovered thereon." 

This return was a part of the evidence offered by plaintiff, 
and received against the objection of defendant. 

N udd wrote a letter to plaintiff's attorney, acknowl­
edging the receipt of the execution, within thirty days after 
the judgment, and in it stated that the property attached 
on the writ was subject to prior attachments on writs against 
Churchill, on which judgments had been obtained, and the 
property had been appropriated towards their payment, but 
was insufficient. 

This letter was admitted against the objection of de­
fendant. 

Evidence was introduced tending to show that the pro-

VoL. XXXIX. 18 
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perty attached was partnership property, and on the contrary 
that it was not. 

The jury were instructed that if the goods were the pro­
perty of the partnership at the time of the first attachment, 
tho property should first be applied to the partnership debts; 
that objection was made that there was no demand on 
N udd, who it appeared was a coroner; that if the execution 
was put into his hands, as a coroner, within the thirty days, 
with orders to apply the property on the execution, they were 
authorized to consider that as a sufficient demand on N udd, 
the deputy sheriff, they being the same person; that, if the 
jury found that the property was partnership property, and 
these plaintiffs wore creditors of the partnership when they 
made their attachment, they were entitled to have tho pro­
perty applied on their execution in preference to the de­
fendants, and that the burden of proof was on the plaintiffs 
to show it was partnership property. 

A. verdict was returned for plaintiffs, and the defendant 
excepted to the rulings and instructions. 

Shepley o/ Dana, in support of the exceptions. 

Fessenden 9• Butler, contra. 

SHEPLEY, C. J. - ']'he suit is against the defendant as 
sheriff of the county of Kennebec, for the neglect of his 
deputy, Joseph N udd, to keep and deliver certain property 
attached by him on a writ in favor of the plaintiffs against 
Josiah P. Churchill &, al. When the attachment was made, 
on Jan. 7, 1853, the defendant was sheriff and Nudd was 
his deputy. Judgment was recovered on Nov. 4, and au 
execution issued thereon on Nov. 23, 1853. Before that 
time the defendant ceased to be sheriff and N udd to be a 
deputy. The office of sheriff was then vacant, and Nudd 
was a coroner. 

It was the official duty of Nudd, as a deputy, to keep the 
property attached for thirty days after judgment and to de­
liver it upon demand to any officer having the execution 
with authority to receive it, although he did not continue 
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to be a deputy. Morse v. Betton, 2 N. H. 184; Morton v. 
White, 16 Maine, 53; Lawrence v. Rice, 12 Met. 527. The 
two cases last named decide, that a demand may be waiv­
ed by a deputy after he has ceased to be in office; and a 
demand or waiver of it must be proved, before the sheriff 
can be rendered liable for such default of his former deputy. 

The return made by Nudd as coroner on that execution 
was properly received as testimony. Bearing date on Dec. 
5, 1853, it did not show, that a demand of the property had 
been made within thirty days after judgment. The state­
ment made in it, respecting the disposition of the property, 
was made by Nudd as coroner, for which the defendant was 
not responsible. 

To prove a demand made upon Nudd for the property in 
season, or a waiver of it by him, a letter addressed by him 
to the attorney of the plaintiffs, bearing date on Sept. 30, 
1853, was received as testimony, objection having been made 
to its introduction. It is signed by Nudd without stating 
the capacity in which it was written. It contains a state­
ment, that he had received the execution with orders to 
satisfy it out of the property attached. It is evident, that 
this was not made as a deputy or agent of the defendant. 
In such capacity he had no right to receive the execution, 
or to make any acknowledgment respecting it. That state­
ment appears to have been made in his capacity of coroner. 
He then proceeds to state how he had attached the pro­
perty, and what disposition he had made of it. This 
presents him making declarations respecting his acts as a 
deputy, after he had ceased to be such, except for the special 
purpose of keeping and delivering the property. Such 
declarations made after his official agency had terminated, 
respecting his past official acts, might bind him, but the de­
fendant could not be affected thereby. Gooch v. Bryant, 
13 Maine, 386; Arnerican Fur Company v. The United 
States, 2 Peters, 358; Cooley v. Norton, 4 Cush. 93. 

Letters of a deputy were admitted, in the case of Tyler 
v. Ulmer, 12 Mass. 163, to charge the sheriff; but they ap-



66 250 
1

391401 

140 WESTERN DISTRIC'r. 

Thayer v. Comstock. 

pear to have been written, while he was a deputy and had 
the execution for service. 

In the case of Mott v. Kip, 10 Johns. 478, the declara­
tions of a deputy were held to be admissible to charge the 
sheriff. But they appear to have been made "in relation to 
the business of the execution and while the obligation of 
executing it existed in full force." 

In the case of Savage v. Balch, 8 Maine, 27, the declara­
tions of a deputy were admitted, but they appear to have 
been made while he was acting officially in the execution of 
his precept. 

The defendant is not responsible for any acts or declara­
tions made by Nudd, when he was not his deputy, and which 
were not made respecting the only official duty remaining 
for him to perform. The statements made by Nudd, re­
specting his doings as a deputy, have reference to his past 
acts, and not to the only official duty remaining to be per­
formed, that of keeping and delivering the property; and 
they were not therefore admissible as testimony. This dis­
tinction appears to have been disregarded at the trial. 

Exceptions sustained, verdict set aside, 
and new trial granted. 

TH.A.YER versus COMSTOCK, Administrator. 

Where an action is brought against an administrator, upon a claim disallowed 
by the commissioners, after the estate is rendered insolvent, the writ should 
contain no order to attach the goods of the intestate. An attachment made 
by such a writ would be illegal. 

And such a writ is abateable, either on motion or by plea, if made or filed 
within the time allowed by the rules of Court; but if omitted, the objection 
to the form of the writ is waived. 

ON FACTS .A.GREED. 

AssuMPSIT. The plaintiff, living in the county of Cumber­
land, brought this suit against the defendant, who lived in 
the county of Washington, as administrator of the estate 
of Taft Comstock, who died in that county. 
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The estate was represented insolvent, and plaintiff ap­
pealed from the decree of the judge of probate, with respect 
to plaintiff's claim disallowed by the commissioners. 

The writ required the sheriff to attach the property of 
the intestate, and that the defendant be summoned to ap­
pear, &c. 

On the writ was a return of the officer that he had at­
tached a chip, the property of the intestate, and had sum­
moned the defendant by giving him a summons in hand. 

A.t the term this action was entered, upon the docket 
under defendant's name was this entry; "Shepley & Dana, 
specially." 

A.t the same term, the plaintiff obtained an order of notice 
upon defendant, by serving him with a copy of the writ, 
which was subsequently done by leaving such copy and order 
at his last and usual place of abode. 

If the Court should be of opinion that the action could 
be maintained, the defendant having the full benefit of a 
plea to the jurisdictio:i, the case is to stand for trial; other­
wise, plaintiff to become nonsuit. 

Shepley o/ Dana, for defendant. 
The writ in this case should have been an original sum­

mons merely, and served by copy. Ch. 114, § 26. 
The proceeding is under c. 109, § § 17, 20, and no ex­

ecution could issue, except for costs, in case the plaintiff 
prevails. 

Here was then no service as required by law; not even 
a defective one, and could not be aided by the power con­
ferred by c. 114, § 48. 

The order of the Court was of no avail, therefore the 
case stands as it did when first entered. The plaintiff has 
mistaken the form of his remedy, of which mistake, by 
entering only a special appearance, and taking no steps 
having a tendency to waive objections, the defendant has 
not lost the right to avail himself. 

Deblois o/ Jackson, for plaintiff. 
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SHEPLEY, C. J. -An original writ may be framed with 
an order to attach property, and for want thereof to take 
the body, or it may in form be a summons to appear, with or 
without an order to attach property. c. 114, § 23. 

All writs of attachment against administrators are to 
run against the goods and estate of the deceased, but the 
statute does not require that a writ of attachment should be 
used. c. 120, § 1. 

The plaintiff has, in many cases, an election to use a writ 
of one form or of another, but he must select one appro­
priate to his case; one which may be lawfully executed. 

When a party appealing from a judgment of commission­
ers on an insolvent estate commences an action and recovers 
a judgment against the administrator, no execution is to be 
issued to enforce the collection of the damages. 'I'he amount 
of the judgment therefor is to be added to the list of debts. 

The statute making; provision for an equal distribution of 
such an estate, all attachments made prior to a representa­
tion of insolvency are dissolved. An attachment made 
afterward would be illegal. .A. writ which commands an un­
lawful act is bad in form. 

The service of the writ which was used, was a correct ser­
vice for such a writ. Blanchard v. Day, 31 Maine, 494. 

The writ in this case was abateable, but there does not 
appear to have been any motion made or plea filed to have 
it abated or quashed. It is now too late. By agreement 
of parties, the case will stand for trial. 

tMcLAN.A.THAN versus PATTEN. 

Declarations of the vendor of personal property, while claiming title in whole 
or in part, and while in possession, are admissible in evidence to affect the 
title of those claming under him. 

tln cases with this mark, SHEPLEY, C. J., took no part in their decision, the 
opinions being drawn up after his commission had expired. 
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REPLEVIN for a horse called Fiddler, tried before How­
ARD, J. 

The question was one of title in the plaintiff. He pro­
duced a bill of sale of the horse from John Goddard to 
himself, dated Feb. 3, 1854. 

Defendant introduced a bill of sale of one-half of the 
horse from plaintiff to James T. Todd, dated Feb. 3, and 
another bill of sale of the whole, dated Feb. 10, 1854, and 
a bill of sale of the horse from Todd to himself, dated Feb. 
25, 1854, and also proved a delivery of the horse, for which 
he gave a note of $200. 

The defendant also produced a note for $100, given by 
Todd to plaintiff for the first bill of sale, which was paid 
by Todd in the bank and passed to plaintiff's credit. 

After this evidence the plaintiff introduced a deposition, 
which was objected to but received, wherein the witness 
stated, that he had this horse several times of plaintiff be­
tween Feb. 3d and 10th, 1854, and rode after him with 
Todd, and he testified to several declarations of Todd at 
that time, tending to show that he had no claim to the 
horse. 

The plaintiff also proved a conversation between Todd 
and himself in relation to the bill of sale of the horse, and 
Todd's declarations, that it was to go for nothing, against 
the objections of defendant. He also introduced a mort­
gage of a stock of goods from plaintiff to Todd, dated 
Feb. 22, 1854, which was resisted as being irrelevant. 

The defendant excepted to these rulings. 

Strout, with whom was S. &" D. W. Fessenden, in sup­
port of the exceptions, contended, that the declarations of 
Todd, not being in possession of the horse, were not ad­
missible according to the authorities. The mortgage was 
not relevant to the issue. 

Sweat, with whom was Shepley &" Dana, contra. 

APPLETON, J. -It has been repeatedly held, that the 
declarations of a person in possession as the owner of per-
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sonal property may be received to affect the title of those 
claiming under him. Hatch v. Dennis, 1 Fairf. 244; Holt 
v. ·walker, 26 Maine, 109; Parker v. Marston, 34 Maine, 
386. The declarations received, were made by the vendor 
of the defendant while having the title, in whole or in part, 
and while he was in possession of the horse in dispute. 
The effect of those declarations was for the jury under per­
tinent instructions. But no exceptions were taken to those 
given, and we must :regard them, as having been given in 
accordance with the legal rights of the parties. 

Exceptions overruled. 
Judgment on the verdict. 

(t) P.A.RKER versus GODDARD. 

N. let certain lands and buildings to F. for six years, and also gave him a 
permit to detach some of the buildings and erect others, ancl that he might 
take such new erections away or sell them upon the premises, at the deter­
mination of the lease, after the buildings had been restored to their original 
position, and not before. The change was made and a new building erected. 
After such erection and before the expiration of the lease, it was surren­
dered and accepted. After such surrender the lessee sold the new building 
to plaintiff, who, at a place distant from the premises and before the six years 
had expired, notified the lessor that he wished to take off the building, and 
was ready to comply with all the conditions of the permit. The lessor 
claimed the building as his own, and said he should hold it by force if there 
was any attempt to remove it. In an action of trover for the value of the 
building; it was held: -

1st. That for the purpose of complying with the conclitions of his permit, no 
demand on the part of the lessee was necessary, and his rights could not 
be changed or enlarged by making a demand. 

2d. That the obligations of the parties under the permit were not mutual and 
dependent, but to fulfil the conditions to entitle him to the building, all that 
was to be done, was on the part of the lessee. 

3d. That if the lessee was rightfully on the premises at the proper time, and 
in the act of performing or attempting to perfomt his stipulations mentioned 
in the permit, and had then been refused that privilege, or resisted, it might 
have been evidence of conversion. 

But 4th. The claim to the building, under the circumstances and nature of 
the demand, was no evidence of conversion. The lessee was bound to restore 
the buildings to their original position before he could take any away. 
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After the evidence was introduced it was agreed to sub­
mit the cause to the determination of the full Court on the 
facts proved and admissible. A nonsuit or default to be 
entered as the legal rights of the parties might require. 

The facts are all stated in the opinion. 

Fessenden o/ B,utler, for plaintiff. 

Shepley o/ Dana, for defendant. 

TENNEY, J. -On Nov. 30, 1850, John Neal gave to Alex­
ander Foss a written lease of Cape Cottage, and the land 
on which it stood, and which was connected therewith, for 
the term of six years from April 1st, 1851. On Sept. 22, 
1852, the lessor gave to the lessee a permit in writing to 
erect a certain building upon the land, and to make certain 
changes in the house, and additions at his own charge and 
upon certain conditions. "Upon a strict Cjmpliance with 
said conditions, the said Foss to be allowed to remove and 
set back the present addition to the main building, and put 
in its place an addition of about eighty by thirty feet, to be 
finished for drawing rooms, parlors and sleeping rooms, at 
his own charge; and to take away or sell upon the ground, 
said building so erected at his own expense, at the determi­
nation of said lease, after said restoration has been made, 
and not before." On Nov. 18, 1852, this lease and permit 
were assigned by the lessee to Alexander Foss & Co. 

Under the permit, Foss & Co. erected the buildings in 
controversy. The main building was eighty feet in length, 
and thirty feet in width, and was connected with the stone 
building, which formed the main part of Cape Cottage; a 
kitchen was connected with the stone building by a wooden 
addition, which was merely a covered passage way. They 
moved back the kitchen, and butted the new building against 
the said passage way, not connected with it or morticed to 
it, but built so as to be removed without injury to the other 
buildings, and with that view. The old kitchen was movid 

VOL. XXXIX. 19 
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back of the new building, but was not connected with it. A. 
removal of the new building, and a restoration of every 
thing as it was before the erection, would have been attend­
ed with no difficulty. It was only necessary for this purpose 
to haul off the new building and restore the kitchen to its 
place. 

On August 25, 1853, Neal conveyed certain lands, in and 
about Cape Cottage, to the defendant, subject to the right 
of the occupants at that time, to remove one building on a 
strict compliance with the conditions to be found in his per­
mit, which was assign-ed to the defendant in the deed of 
the conveyance of the land. 

On Oct. 25, 1853, Alexander Foss, and Alexander Foss 
& Co., in consideration of having forfeited the lease, and all 
rights acquired by it, of every description on or about the 
premises, by the nonpayment of rent, taxes, &c., and for 
other valuable consideration, gave up all their interest in or 
about the prelljses to the defendant, the owner thereof at 
that time. 

On May 18, 1853, .Alexander Foss & Co. gave a bill of 
sale to T. I. Tinkham and others, of the addition to the 
house, called Cape Cottage, erected by the former, and 
standing between the L part and the main body of the 
house, &c. And on Oct. 20, 1853, (but stated erroneously 
in the instrument to be Sept. 20, 1853,) these owners gave 
a bill of sale of the same property to the plaintiff. 

On Dec. 5, 1853, l\L M. Butler, as the agent of the plain­
tiff, demanded the buildings of the defendant, in Portland, 
several miles therefrom, telling him that he understood the 
lease had been given up, and he had taken possession of the 
premises; and that the plaintiff was the owner of the build­
ings and wished to take them off, and was ready to comply 
with all the conditions contained in the permit given by 
Neal to Foss. The defendant replied that the buildings 
were his, and that he should resist all attempts to remove 
them, and said in substance, that he should hold them by 
force, if an attempt to remove them should be made. 
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At the time the agent for the plaintiff made the demand 
of the buildings, the plaintiff had all the right to them 
which the original lessee of Neal would have had under the 
lease and permit, if the same had not been assigned, and the 
defendant stood in the place of a lessor. The plaintiff 
treated the lease as having terminated on Oct. 25, 1853, 
when those claiming under it surrendered their interest 
therein to the defendant. It is not denied by him that he 
accepted this surrender, and when told by the agent of the 
plaintiff, that he understood that the lease had been given 
up, and that he had taken possession of the premises, he 
made no answer inconsistent with these statements. 

If the plaintiff had the right to take off the buildings 
upon a strict compliance with the conditions of the permit, 
when the demand of them was made, and it was his object 
to make the demand merely for the purpose of setting the 
main building erected under the permit, back, and leaving it 
on the ground of the defendant, in order to restore the 
original buildings to their former condition, the demand was 
entirely unnecessary. Under the permit he had the full 
power to remove the buildings, or to sell them upon the 
ground, by a compliance with the conditions. .A.nd this 
power could not be increased by a demand. Without such 
compliance, he could not legally remove or sell the building. 
After the determination of the lease, either by a surrender 
before its expiration, by its terms, or by the full completion 
of the term, the plaintiff had no right to the use of the 
buildings, so long as they stood upon the defendant's land, 
further than was necessary for the restoration of the origi­
nal buildings. 

The obligations of the parties under the permit, were 
not mutual and dependent, and requiring something to be 
done by each at the same time; in which case the one wish­
ing to carry out the contract, or to do an act to entitle him 
to an action for its breach, must either show the act done, 
or if not done, at ieast that he has performed every thing 
that was in his power, and which he was bound to do. 
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Nothing was required by the permit to be done by the 
lessor for a complete execution of the contract, but all was 
to be performed by the lessee. He was to fulfil the condi­
tions, and upon the performance, the right had been given 
in the permit to remove the buildings. For this purpose 
he was entitled to every reasonable opportunity. It was 
not in the power of the other party legally to throw in his 
way any obstacles to the accomplishment of those things 
necessary to be done, to give him the rights secured by the 
permit. These rights could not be taken away or dimin­
ished by the lessor, or the defendant who represented him, 
without some consent or neglect of the lessee, or some one 
who stood in his place, as to the buildings in question. 

If the plaintiff had gone on to the ground at the proper 
time, neither too early nor too late, which is a matter that 
we find no occasion to decide, and was doing no more than 
was suitable to restore the original buildings, and the de­
fendant had prevented him from performing these author­
ized acts, and had declared that he should not under any 
circumstances remove the building from the precise spot on 
which it was, and so was prevented from making the restor­
ation, the defendant might have been liable for a conversion 
of the buildings. But it is proper to examine the evidence 
to ascertain whether this was the case. 

Laying out of the case all questions whether the plaintiff 
had lost any right to remove the buildings, erected by those 
holding under the lease, after the surrender of the remain­
der of the term to defendant on October 25, 1853, and 
before December 5, 1853, when the demand was made; and 
also, whether any right to the buildings on a strict compli­
ance with the conditions of the permit, till the determina­
tion of the lease by its own terms, accrued to the plaintiff, 
we are to ascertain whether the occurrences on December 
5, 1853, between the plaintiff's agent and the defendant, 
amount to a conversion by the latter. _ 

We understand from the proof, as the plaintiff's counsel 
appear in their argument to have done, that the demand 
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was not merely, that the main building should be allowed 
to be so far removed from those originally erected, which 
had been displaced and altered, that the latter could be 
restored to their former condition, but of the buildings to 
be taken away from the defendant's land, as the property 
of the plaintiff, upon the notice given by his agent, that he 
was ready to perform the conditions contained in the per­
mit, as soon as it could be done after the main building 
should be removed. The intention of the defendant in his 
reply to the demand and the accompanying statement, must 
be gathered hot only from the reply to plaintiff, but from the 
language used by the plaintiff's agent, and all the attending 
circumstances. The refusal of the defendant was the an­
swer to the demand as it must have been understood at the 
time. The p!aintiff having no right to remove the building 
as absolutely his own, the defendant might with propriety 
deny the right assumed in the demand, and object to the 
removal. 'l'he buildings being on his land and he being in 
possession, he might, as they were then situated, assert that 
they were his, and that he should effectually resist all at­
tempts to remove them. All this was predicated upon the 
contract in the permit, that the lessee could "take away 
or sell upon the premises said building so erected, at the 
determination of the lease, after said restoration had been 
made, and not before." 

It is insisted on the part of the plaintiff, that "the res­
toration of every thing to its former condition, from the 
nature of the case, could not be performed until after the 
buildings were removed." If the lessee entered into a con­
tract with the lessor, that in consideration that the buildings 
to be erected by him could be taken away, he was first to do 
acts, as a condition precedent, which were impossible. It 
cannot be admitted, therefore, that he would take away the 
building without any consideration first to be rendered. 
This would allow the removal and oblige the other party to 
abandon his security for the fulfilment of the condition, 
and trust to his promise that he would perform the stipu-
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lated acts, and compel him to resort to the remedy of an 
action, upon the breach of that promise. But such a ques­
tion does not arise upon the facts of the case. From the 
testimony introduced by the plaintiff there was no difficulty 
in removing the new building, and in restoring every thing 
as it was before its erection. If this building could be 
taken from the defendant's grounds entirely, nothing is 
presented in evidence which would prevent the plaintiff from 
taking it away, so far only as to enable him to restore the 
kitchen, and perform the other work about the original build­
ings required by the condition, and still leavitlg it in the 
defendant's possession for his security. 

The plaintiff omitted to do those acts which he was bound 
to perform before he could take away or sell the building in 
controversy, and the demand and refusal constituted no 
evidence of a conversion by the defendant. 

Plaintiff nonsuit. 

t STATE versus ROBINSON. 

Chapter 211, of the Acts of 1851, forbids the sale of spirituous and intoxicating 
liquors in any quantity, whether imported or domestic, without license. 

In an indictment under that Act against a common seller, if it contain aver­
ments, that the liquors were sold "by retail and in less quantities than the 
Revenue Laws of the U nit,sd States prescribe for the importation thereof into 
this country," they need not be proved. Such averments may be regarded 
as surplusage. 

,vithout proof direct or tending to establish that the sales were by the im­
porter, or of imported liquors in the original packages, the Judge may with­
hold instructions as to the law in that contingency. 

Under the Act of 1853, c. 48, § 6, it is unnecessary to set forth in the indict­
ment the record in full of a previous c.:mviction for a similar offence. It 
may be briefly statet1, and the identity of the respondent with the one for­
merly convicted is a matter for the jury. 

ON EXCEPTIONS from Nisi Prius, HOWARD, J., presiding. 
INDICTMENT, against the defendant for being a common sel­

ler of spirituous and intoxicating liquors, between the first 
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day of April and the last Tuesday of November, 1854, 
without an appointment. 

The first count alleged the offence to be by retail, and in 
less quantities than the Revenue Laws of the United States 
prescribed for the importation thereof into this country. 

The second count alleged, that he was a common seller of 
wine, brandy, &c. within the time fixed in the indictment. 

And it was further alleged, that defendant at the N ovem­
ber term, 1852, "was duly and legally convicted as a com­
mon seller of spirituous and intoxicating liquors in the 
county aforesaid, again st the peace of the State and con­
trary to the form of the statute in such case made and pro­
vided." 

Evidence was introduced of more than three sales of 
spirituous liquor, by defendant, within the time in the in­
dictment, but the quantity was not stated, nor whether the 
liquors were imported or domestic. 

The counsel for defendant requested the instruction, that, 
to convict him on the first count, the jury must be satisfied 
from the evidence, that he sold spirituous or intoxicating 
liquors, in at least three instances, in less quantities than 
the Revenue Laws of the United States prescribe for the 
importation thereof into this country, which request was re­
fused. 

The instructions were, that the prohibition of the statute 
was general, extending to all spirituous and intoxicating 
liquors, whether imported under the laws of the United 
States or not, and without regard to quantity; and that the 
allegation "by retail in less quantities than the Revenue 
Laws prescribe for the importation thereof into this coun­
try," was unnecessary and immaterial, and might be rejected 
as surplusage; that, if the evidence satis.fied the jury that de­
fendant had sold spirituous and intoxicating liquors in at 
least three instances within the period laid in the indict­
ment, though such sales were of imported liquors, and in 
quantities not less than the Revenue Laws of the U. S. 
prescribe for the importation thereof into this country, still 
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they were authorized to find the defendant guilty upon both 
counts in the indictment, unless it appeared that he was 
duly and legally appointed, &c. 

The county attorney then offered a record of the S. J. 
Court, of the same county, for Nov. Term, 1852, setting forth 
an indictment against a person bearing the same name of 
the defendant, for a violation of the same act alleged in the 
present indictment and for a similar offence; and for plea 
in that case, the record set forth, that he would not contend, 
and that he was sentenced and complied therewith. 

This evidence was objected to -
1st. Because the sentence was upon the plea of nolo con­

tendere, and not on a conviction within the meaning of the 
statute. 

2d. Because the defendant did not appear to have been 
adjudged guilty of the offence charged, or of any other 
offence. 

3d. Because it contained no words by which it could be 
identified as the record of conviction set forth in the in­
dictment. 

The jury returned a verdict of guilty. 

Clifford, in support of the exceptions, cited 3 Greenl Ev. 
§ 10; State v. Noble, 15 Maine, 476; State v. Smith., 32 
Maine, 369; U. S. v. Howard, 3 Sum. 15; Rex v. Edwards 
o/ al., Russ. & Ry. C. C. 497; Roscoe's Crim. Ev., (aver­
ments,) 101; Ricket v. Solway, 2 Barn. & A.Id. 360; Wilde 
v. Com. 2 Met. 408; and same, 413; Com. v. Briggs o/ al. 
5 Pick. 429; Lee's case, l Leach, C. C. 464. 

Abbott, Atty. Gen., contra. 

APPLETON, J. -The statute of this State, for the violation 
of which this indictment was found, prohibits, in the most 
explicit terms, all sales of spirituous and intoxicating liquors, 
and would be equally violated whether the liquors sold were 
imported or domestic - were sold in smaller or in larger 
quantities. 

A.n indictment in the State Courts, regards only the law 
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of the State against which the offence is committed. It is 
not necessary to negative possible and contingent defences 
which may arise under the statutes of the United States, or 
under its treaties with other governments. 'l'he party justi­
fying under such acts or treaties, must bring forward in his 
defence the facts necessary to make out his justification. 
State v. Gurney, 37 Maine, 149. 

The first count in the indictment alleges the defendant to 
be a common seller of spirituous and intoxicating liquors, 
"in less quantities than the revenue laws of the United 
States prescribed for the importation thereof into this coun­
try." It is insisted that this averment must be proved 
precisely as alleged. 

The true rule on this subject is this;- if an averment 
may be entirely omitted without affecting the charge against 
the prisoner, and without detriment to the indictment, it 
will be regarded as surplusage. Roscoe's Cr. Ev. 84. The 
averment referred to might be entirely stricken out, without 
in any way affecting the indictment. 

The sales proved, were either in less quantities than the 
revenue laws of the United States prescribe for the impor­
tation of spirituous liquors, or they were not. If in less 
quantities, then the indictment was proved in its precise 
terms. If the sales proved were of amounts larger than 
the least amounts which may be imported, under the revenue 
laws of the United States, still the indictment must be re­
garded as proved. In State v. Moore, 14 N. H. 455, the 
indictment charged the sale of a pint of rum. The witness 
called by the government proved a sale of one quart, and 
did not remember he ever bought a pint of rum. "The 
rule," remarks Mr. Justice GILCHRIST, "is that it is not 
necessary to prove the whole of the property stated, if by 
the rejection of the part not proved, the offence would be 
complete." 1 Ch. Cr. Law, 236. If the indictment charge 
the stealing of nine books of the value of £9, and one 
book is proved to have been stolen, it would have been 
well enough. Ld. ELLENBOROUGH, in King v. Johnson, 3 

VOL. XXXIX. 20 
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M. & S. 548. If a man be charged with stealing ton sover­
eigns, he may be convicted of stealing five. Stark. Ev. 
1529. If a man be charged with engrossing eight hundred 
quarters, he may be convicted of having engrossed seven 
hundred and fifty quarters. lb. 1539. If a man be indicted 
for extorting twenty shillings, it will be sufficient to prove 
that the defendant extorted one shilling. Horn', C. ,T., in 
Rex v. Burdett, l Lord Ray. 149. Those are familiar 
principles and applicable here. Evidence of the sale of a 
quart of rum, a fortiori, proves that the defendant sold a 
pint, and whether he sold the one quantity or the other, the 
offence is complete. In either case the nature of the act 
and the quantum of punishment would be the same. 

There is no evidence reported proving or tending to 
prove, that the defendant was the original importer of 
the liquors sold, and that the sales wore of imported 
liquors in their original packages, so as to bring the case 
within the principle decided in Brown v. Mayland, 12 
Wheat. 419. If there was no such proof, the Court was 
not bound to give instructions as to what would have been 
the law upon an hypothetical case. If the defendant in­
tended to justify under Acts of Congress, he should have 
presented, by proof, a case within the provisions, and then 
have requested such instructions as would present such ques­
tions for our consideration as he might have desired to raise. 
This he has failed to do, and he therefore has no just 
ground of complaint. 

The indictment alleges, that the defendant, at the term of 
this Court, "begun and holden at Portland, within and for 
the county of Cumberland, on the last Tuesday of Nov. 
1852, was duly and legally convicted as a common seller of 
spirituous and intoxicating liquors, at Portland aforesaid," 
&c. By the Act of March 31, 1853, c. 48, § 6, it is enacted, 
that "in any suit, complaint, indictment or other proceeding 
against any person for the violation of any of the provisions 
of this Act, or that to which this is additional, other than 
for the first offence, it shall not be requisite to set forth 
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particularly the record of a former conviction, but it shall 
be sufficient to allege briefly that such person has been 
convicted of a violation of any provision of this or the 
said .A.ct, or as a common seller, as the case may be, and 
such allegation, in any civil or criminal process legally 
amendable in any stage of the proceedings before final judg­
ment, may be amended without terms and as a matter of 
right." The previous conviction is set forth with as much 
clearness and precision as the statute requires. 

It is objected that the record of the former conviction, 
which was offered in evidence, should not have been re­
ceived, because it contains no words by which it could be 
identified with the identical record of conviction set forth 
in the indictment. The record produced is of a conviction 
of the defendant of the same offence, at the same time and 
place, and before the same Court as is alleged in this indict­
ment. It is difficult to perceive what more can be required 
within the letter or the spirit of § 6. 

No motion has been made for a new trial. It does not 
appear that any question was made as to the identity of the 
defendant with the individual of the same name, in the 
record produced. If there was a question of identity, it 
was for the jury to determine. If any question of law 
arose at the trial, as to the sufficiency of the proof offered 
to show such identity, it has not been reserved and is not 
to be found in the exceptions before us. 

The instructions requested were properly refused, and 
those given are not perceived to have been in any respect 
erroneous. Exceptions overruled. 

t SIMONDS versus HENRY. 

A dentist is required to use a reasonable degree of care anq skill in the manu­
facture and fitting of artificial teeth. The exercise of the highest perfection 
of his art is not implied in his professional contract. 

EXCEPTIONS from Nisi Prius, SHEPLEY, C. J., presiding. 

1

39 155 
51 598 



156 WESTERN DISTRICT. 

Simonds v. Henry. 

AssUMPSIT, for a full set of artificial teeth for defendant's 
wife. 

The contract was made with the wife, for the manufacture 
of the teeth for a certain price, with the knowledge and as­
sent of defendant. 

When put into her mouth she complained that they felt 
odd and pained her. The plate was then somewhat filed, 
but she still complained, and declined to pay for them. 

lt was agreed, that she might take them away and return 
them on the Monday following, when she returned and said 
she knew she could never wear them. Something further was • done to the teeth, but she declined to pay for them and left 
them, although plaintiff forbid her so doing and claimed his 
.pay. 

There was conflicting evidence whether the teeth fitted 
her mouth. By one it was testified, that they were a good 
piece of work; by another, that they were a fair average 
piece of work, and by a third that they were nothing extra. 

Among other instructions the jury were told, that if the 
plaintiff had used all the knowledge and skill to which the 
art had at the time advanced, that would be all that could 
be required of him, and that they would determine from the 
testimony whether the teeth were properly made and fitted 
to the mouth. 

The verdict was for the defendant, and exceptions were 
taken to the instructions. 

Barrows, in support of the exceptions, cited Lamphier 
·~ ux. v. Phips, 8 Carr. & Payne, 475; Sears v. Prentice, 
8 East, 348; Hoacke v. Hooper, 7 P. & C. 81; McClellen v. 
Adams, 19 Pick. 333; Chitty on Contracts, 553 and 4; 32 
Eng. Com. Law, 512; Edwards v. Cooper, 14 Eng. Com. 
Law, 304; 3 Camp. 451, & 19; 6 Bing. 460. 

Gilbert, contra. 

APPLETON, J. -The law implies an undertaking on the 
part of apothecaries and surgeons, that they will use a 
reasonable degree of care and skill in the treatment of their 
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patients. Chitty on Contracts, 553. They are held re­
sponsible for injuries resulting from a want of ordinary 
care and skill. The highest degree of skill is not to be 
expected, nor can it reasonably be required of all. 

The instruction given was, "that if the plaintiff bas used 
all the knowledge and skill to which the art had at the time 
advanced, that would be all that would be required of him," 
&c. It is undoubtedly correct, that no more would be 
required of him. But upon legal principles could so much 
be required of him? We think not. If it could, then every 
professional man would be bound to possess the highest at­
tainments, and to exercise the greatest skill in his profes­
sion. Such a requirement would be unreasonable. 

The instructions given were erroneous and a new trial 
must be had. 

Exceptions sustained. 
New trial ordered. 

t Hourns versus PORTER 4- al. 

Of the evidence to establish a partnership. 

Where the relation of partners is proved, although limited to a particular 
business, a note made in the name of the firm by one of the partners is 
prima facie for the debt of the firm. 

ON REPORT from Nisi Prius, HOWARD, J., presiding. 
AssUMPSIT, on a promissory note, dated Dec. 30, 1851, 

signed by E. L. Porter & Co. The plea was the general 
issue. The promisors in the note were alleged to be E. L. 
Porter & William B. Benson, who were both made defend­
ants. 

The defendants, in the name of E. L. Porter & Co., ac­
cording to the testimony, contracted to finish certain sections 
of the Atlantic & St. Lawrence Railroad, in March, 1851, 
and several receipts executed in the name of said Company 
by each of the defendants, between that time and December 
following, were produced. Some receipts made by Porter, 
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signed E. L. Porter & Co., were made in January and March, 
1852. 

'l'here was evidence that notes signed similar to the one 
in suit were discounted at one of the banks in Portland, 
one of them dated January 2, 1852, which had been paid. 

Defendants proved the execution of a paper, signed and 
sealed by E. L. Porter, dated Nov. 25th, 1851, and the same 
was admitted as evidence, purporting on the part of Porter 
to assume all the liabilities of E. L. Porter & Co. as such 
contractors, and to hold Benson harmless from all the debts 
of that firm. The latter part of the paper was in these 
words:-

" It is also understood, that all business connections of 
every nature, kind and description, arc this day settled and 
cancelled, and the firm is dissolved between the partie8, and 
by their mutual consent. In witness whereof, I have here­
unto set my hand and seal, this Nov. 25, 1851." 

The cause was then taken from the jury by agreement, 
on report to the full Court, with authority to find the facts 
and render judgment according to law. 

Shepley o/ Dana, for defendants. 

Gerry o/ Ware, for plaintiff. 

TENNEY, J. -This action is against the defendants as 
late co-partners in business, under the firm name of "E. L. 
Porter & Co.," upon a note of hand, dated Dec. 30, 1851, 
purporting to he signed by that firm. It is not admitted, 
that the defendants were at any time co-partners; but if 
the evidence should satisfy the Court, that they are to he 
treated as having been a co-partnership, they deny that the 
note given by one of them, was within the scope of the part­
nership business; and they further contend, that all connec­
tion between them of a partnership nature had ceased before 
the note was given. It is in proof, that the note was given 
by Porter in the name of the firm. 

In actions against several partners on a contract, "the 
proof of the partnership usually consists in evidence, that 
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they have acted as partners in the particular business. Less 
evidence is usually sufficient in this cas-3, than is requisite 
when partners sue as plaintiffs, for they are cognisant of 
all the means, by which the fact is capable of being proved; 
but when they are sued as defendants, the plaintiff may not 
be able to ascertain the real connection between the par­
ties; it is sufficient for him to show, that they have acted as 
partners, and that, by their habit and course of dealing, 
conduct and declarations, they have induced those with 
whom they have dealt, to consider them as partners." 3 
Stark. Ev. 1070. And Mr. Greenleaf, in his Treatise on Evi­
dence, vol. 2, § 483, says, "If two persons have traded jointly 
in many instances, this will be admissible evidence towards 
the proof of general partnership, and sufficient, if the in­
stances of joint dealing outweigh the instances of separate 
dealing, to throw upon the defendants the burden of proving 
that it was not such a partnership. And though the part­
nership was established by deed, yet, against the parties, it 
may be proved by oral evidence of partnership transac­
tions." 

Evidence was introduced, that the defendants were doing 
business together, as railroad contractors, under the firm 
and style of E. L. Porter & Co. It was shown that Ben­
son, in March, 1851, signed a contract to do work on the 
Atla0tic &, St. L. Railroad, E. L. Porter & Co. A bid 
was introduced in evidence, by which it was proposed to do 
work on the same road, signed "E. L. Porter & Co.," by 
Benson; this was made in Dec. 1850. Several receipts 
were in evidence, signed in the same manner by Benson, 
between March IS, 1851, and May 29, 1851; also several 
other receipts purporting to be signed "E. L. Porter & Co," 
in the handwriting of Porter, between July 1, 1851, and 
March, 1852, were introduced by the plaintiffs. It was 
shown, that several notes were signed and indorsed by E. 
L. Porter &, Co., and discounted at a bank in Portland; 
one dated Sfpt. 21 1851, wherein Wood, Black & Co. were 
principals, payable to, and indorsed by "E. L. Porter & 
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Co.," another dated ,Jan. 2, 1852, signed" E. L. Porter & 
Co." The note in suit was discounted Jan. 7, 1852, and 
other notes were discounted at the bank, signed E. L. 
Porter & Co. Notes so signed and indorsed were paid. It 
does not appear which of the defendants made the notes 
that were in the bank, with the exception of the one in 
suit. A. receipt was given by Porter, in the following words 
and figures:-" Portland, Dec. 5, 1851. Received of John 
.A.. Holmes his note for five hundred dollars, payable in 
sixty days, which I agree to pay, as it is for my benefit." 

(Signed) "E. L. Porter & Co." 
No explanation of these transactions of the defendants 

is attempted, and no proof adduced to show, that they were 
not at one time co-partners in the business of railroad con­
tracts; and the evidence is satisfactory, that at the time of 
some of these transactions, they did hold to each other the 
relation of partners in business and adopted the firm name 
of E. L. Porter & Co. 

It is contended, that the partnership being one of limited 
extent, the note in suit was not within its scope, and there­
fore Porter, who signed it, is alone responsible. "When 
the contract is made in the name of the firm, it will, prima 
Jacie, bind the firm, unless it is ultra the business of the 
firm. Where the firm imports on its face a company, as 
A.. B. & Co., or A.. B. & C., then the contracts made by the 
partners in that name bind the firm, unless they are known 
to be beyond the scope and business of the firm." U. S. 
Bank v. Binney t al. 176; Livingston v. Roosevelt, 4 
John. 251. In Etheridge v. Binney, 9 Pick. 272, it was 
said by the Court to the jury, "if a purchase is made in 
the name of a firm, or money borrowed on a note given 
or indorsed in that name, this is prima facie evidence of a 
debt from the firm, and it can only be rebutted by proof 
in the defence that this was fraudulently done by the indi­
vidual partner for his private use, and that it was known to 
the creditor." These: instructions were sustained by the 



CUMB.ERLAND, 1855. 161 

Holmes v. Porter. 

whole Court as correct. This doctrine has been recognized 
in Barrett v. Swann ~ al. 17 Maine, 180, and may be 
regarded the settled law of this State. 

The remaining ground of defence is, that at the time the 
note in suit was given by E. L. Porter in the name of the 
firm, the partnership had ceased to exist. It is not at­
tempted to be shown, that any notice was given to the 
plaintiff or to the public of the dissolution of the firm, so 
early as the time when this note was given. What effect a 
dissolution before the date of the note,. would have upon 
the right of the payee without such notice, we do not find 
it necessary to discuss. We are satisfied that the evidence 
relied upon to show a dissolution prior to Dec. 30, 1851, 
the date of the note in suit, is insufficient for that purpose. 
The instrument introduced to show that the defendants were 
no longer copartners, is dated Nov. 25, 1851, and executed 
by Porter alone; attached to it is a receipt signed by him, 
to the other defendant, of $1000 in full of all demands to 
the date, purporting to have been given at the same time. 
These papers are shown to have been executed on Nov. 25, 
1851, in no other way than by their dates, though the sub­
scribing witness testified to the signing of them. It often 
happens, that written documents bear a date anterior to the 
day on which they became effectual. But assuming that 
these papers were as they now appear on November 25, 
1851, the evidence that they were delivered to Benson at 
that time, or any other time afterwards, is entirely wanting. 
Both the parties to those instruments, as they appear upon 
their face, are before us as defendants, denying their liability 
on the note in suit. The production of these papers by 
Benson even, would not authorize the presumption that they 
had become a binding agreement between the defendants, as 
they woul{l, if the parties thereto held an adversary relation 
to each other in this action. But it does not appear, that 
they came from the hands of Benson, or that they were in 
any manner made known to him before the date of the note. 
Without some proof more than is here exhibited, it would 
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be establishing a dangerous precedent to give them full 
effect, as sufficient evidence of a contract executed between 
the parties to the copartnership. But the positive acts of 
one of the defendants, and the silence of the other in rela­
tion to these acts, which if known to him would be acqui­
escence therein, are wholly inconsistent with the dissolution 
of the partnership. We find that Porter was using the 
firm name, after Nov. 25, 1851, as he had done before, in 
several and various transactions. He gave company re­
ceipts for money months afterwards. Notes passed through 
the bank with the name of the firm upon them, which were 
discounted and paid after the time when it is insisted the 
firm had no existence. No evidence is produced that Ben­
son, if he did not himself use the name of the firm upon 
contracts, ever denied his liability upon such contracts, ex­
cepting the one in suit, made by the other defendant. He 
may not have known that the name of the partnership was 
used by Porter, yet as it was so used, it is evidence that the 
latter did not treat the partnership as terminated; and the 
want of evidence that the other partner made objection, is 
at least a circumstance that he was in reality no party to 
the instrument bearing date Nov. 25, 1851. 

Defendants diifaulted. 

t CHENERY tux., Petr's for Partition, versus DOLE t als. 

A division among the heirs of the realty, by parol, and a subsequent occupa­
tion in severalty, interpose no obstacles to the process of partition by either 
of the heirs. 

An heir who has sold and conveyed her part of the estate, so assigned by parol, 
may, after the title has revested in her, maintain this process for her share. 

And one who has conveyed all his interest, excepting his right in the dower, is 
rightfully made a party to the proceedings. 

ON F .A.CTS .AGREED. 
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PETITION FOR p ARTITION. 

This petition was entered A.pril term, 1853. 
The title to the lands described was in Daniel Dole, who 

died seized in 1815; and descended to the female petitioner 
and the respondents, as his heirs, subject to the right of 
dower of his widow, who is still alive. 

The widow and heirs continued to occupy the premises, 
in common, until June 30, 183 7, when all the heirs became 
of age, at which time it was agreed between them and their 
mother, by parol, to have her dower set off and the rest of 
the property divided. 

The persons agreed upon made the division and run out 
the portions and made a plan which was in the case, and in 
addition to the part set off for dower to the widow, two of 
the respondents were to pay her forty dollars annually, 
which they have ever since paid. 

The several heirs built fences upon most of the division 
lines and continued to occupy, to the filing of this petition,. 
the portions thus set out. 

The petitioners in 1848, conveyed a part of the premises 
to B. S. Foster, by deed of warranty, and took back a 
mortgage which was foreclosed before making this petition. 

Andrew T. Dole, one of the respondents, conveyed long 
ago all his interest in the premises to two of the heirs, ex­
cepting his right in his mother's dower. 

The Court were authorized to render judgment upon these 
facts. 

S. o/ D. W. Fessenden and Deblois o/ Jackson, for peti­
tioners, cited Porter v. Hill, 9 Mass. 34; Porter v. Perkins 
o/ al. 5 Mass. 233; Swett o/ al. v. Bussey -5" al. 7 Mass. 
503; Perkins o/ al. v. Pitts, 11 Mass. 125; Potter v. 
Wheeler, 13 Mass. 504; Calhoun v. Curtis, 4 Met. 413; 
Cogswell v. Reed, 3 Fairf. 198; Duncan v. Sylvester, 4 
Shep. 388; Deane v. Hooper, 31 Maine, 107; Tilton v. 
Palmer, 31 Maine, 486; Wood v. Little, 35 Maine, 107. 

W. P. Fessenden, for respondents. 
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TENNEY, J. -The petitioners arc owners and tenants in 
common of one-fifth part of the premises, described in the 
petition. 

The title of B. S. Foster under tho conveyance of the 
female petitioner and Catharine Dole, on May 13, 1848, 
ceased on the foreclosure of the mortgage given to them 
at the time of tho conveyance. 

The proceedings in the attempt to set off the dower of 
the widow, and make division among the heirs at law of 
Daniel Dole, the intestate, were not in accordance with the 
provisions of law, and were void, according to the authori­
ties cited for the petitioners. 

Separate occupation from the time of this attempt, to 
that of filing of the petition, was productive of no rights in 
one against the others, which would interpose an obstacle to 
the judgment prayed for. The possession was by mutual 
consent . 

.A.11 the respondents :are interested in the land, though in 
unequal proportions. Moses, Daniel and Catharine each 
hold one-fifth as the heirs of their father; and 1\foses and 
Daniel together as the grantees of Andrew. The latter is 
properly a party by the exception of "his interest in his 
mother's dower." Interlocutory judgment must be entered. 

t HoLT versus KIRBY. 

A party in whose favor an award is made under a rule of Court, is entitled 
to judgment thereon, notwithE1tanding his creditor may have attached the 
same, after the acceptance of the award, by a trustee process. 

Under such circumstances, the debtor under the award is not chargeable as 
trustee, 

EXCEPTIONS from Nisi Prius, HowARD, J., presiding. 
This was a report of a referee under a rule of Court in 

favor of the plaintiff, which was ordered to be accepted at 
the October term, 1854:. 
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After that acceptance a suit was commenced by J. l\L 
Adams against the plaintiff, returnable at the January term, 
1855, in which the defendant was summoned as his trustee, 
and disclosed his indebtedness in the amount of the award. 

The plaintiff's counsel moved for judgment on the award, 
on the ground that defendant was not chargeable as trustee; 
but the Court overruled the motion and charged the defend­
ant on his disclosure. 

O'Donnell, in support of the exceptions, cited 7 Mass. 
413; R. S., c. 138, § § 9, 13; Lothrop v. Arnold, 25 Maine, 
136; Barnard v. Spofford, 31 Maine, 39; Phelps v. Good­
man, 14 Mass. 252; R. S., c. 119, § § 13, 64; Strout v. 
Clements, 22 Maine, 292; McCajfrey v. Moore, 18 Pick. 
492. 

J. M. Adams, contra. 

TENNEY, J. -No opportunity is given to the defendant 
in an action as principal, to a.ail himself of his disclosure 
and proceedings thereon in an action against the plaintiff, 
in which he is summoned as trustee, excepting in the mode 
pointed out by the statute. This mode is by introducing 
the disclosure and proceedings in evidence, on the trial of 
the action against him as principal. R. S., c. 119, § 13. 

If the indebtedness of the party who is principal in one 
action and trustee in the other, has been fixed by the award 
of a referee in the former, the parties in that action having 
agreed that judgment on the report shall be final, the Court 
have no power to interpose to prevent judgment thereon, 
unless for some other cause the report should be rejected. 
This has been decided by this .Court, to be the obvious 
meaning of the statute. Strout v. Clements, 22 Maine, 292. 

Exceptions sustained. Trustee discharged. 
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t LIBBEY versus STAPLES o/ al. 

The owner of real estate may transfer his land by a lease executed by him un­
conditionally, and the lease will be effectual, although it contains covenants 
intended for the execution of the lessee by signing and sealing, but was not 
in fact signed and sealed by the latter. The lessor may waive the covenants 
on the part of the lessee. 

,vhere one occupies and improves real estate which is manifestly beneficial, 
and a lease to such occupant, for a nominal rent, from the owner, is found 
upon the records of the county, in the absence of testimony, it is presumed 
the occupant holds under the lease. 

And where such lessee was II married woman, one entitled to dower in the 
premises may enforce her claim against both husband and wife. 

ON REPORT . 
.ACTION OF DOWER, against husband and wife. 
The respondents pleaded in abatement, that they were 

not tenants of the freehold when, &c. The demandant re­
plied, that they were, when, &c., and tendered an issue to 
the country. 

Demandant introduced from the registry of deeds a life 
lease of the premises, from W. B. L. Staples to the female 
respondent, dated before the demand of dower, the lease 
being duly acknowledged and recorded. He also showed 
the yearly rents and profits of the farm to be from $60 to 
$100. 

The lease, after describing the premises, contained this 
provision, "to hold for the term of her natural life from 
the day of the date hereof, yielding and paying therefor 
the rent of one dollar per year." It also contained cove­
nants on the part of the lessee to pay the rent yearly, and 
quit and deliver up the premises at the end of the term 
and not suffer any strip ot waste, and if she failed to pay, 
the lessor might enter and expel, &c., but the lease was 
only signed and sealed by the lessor. 

The respondents introduced testimony tending to show, 
that the lease was made at the request of the lessor and 
no woman was present, and gave evidence of her declara­
tions that she knew nothing about its existence .i that the 
lessor made it for the benefit of his father and mother, as 
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he was about going to sea on a long voyage. The lessee 
lived on the farm before it was made and continued so to 
do afterwards. 

The evidence was subject to all legal objections, and it 
was agreed, that if upon the facts this action can be main­
tained, the demandant shall have judgment for her dower 
in the premises and for such damages as the parties may 
agree to. But if the parties cannot agree as to the prem­
ises in dispute and damages, then these two facts shall be 
submitted to a jury. If the action is not maintainable, de­
mandant to become nonsuit. 

E. L. Cummings, for demandant,. that the lease was 
effectual, cited Blethen v. Dwinel, 34 Maine, 133; Doe v. 
Knight, 5 Barn. & Cress. 671; 2 Black. Com. p. 307, note 
17. That it was not necessary for the grantee to be pres­
ent or accepted by him personally when made. Hatch v. 
Hatch, 9 Mass. 307; Co. Litt. 36, note 223; 5 Barn. & 
Cress. 671; Church v. Gilman, 15 Wend. 656. 

That the registration and subsequent assent of lessee was 
equivalent to an actual delivery. Hedge v. Drew, 1 Pick. 
141; Copeland v. Weld, 8 Maine, 411; Chess v. Chess, 1 
Penn. 32; Wheeler v. Sumner, 4 Mason, 183; and that 
when a beneficial grant is made to a party his acceptance 
is presumed unless the contrary appear. New England 
Bank v. Lewis, 8 Pick. 118; 12 Eng. Com. Law R. 357, 
and cases before cited. 

Gerry, for respondents. 

TENNEY, J. - Under the pleadings and agreement of par~ 
ties, the only question for the Court in this case is, whether 
defendants at the time dower was demanded, and on the 
day of the date of writ, were tenants of the freehold. 

A. lease of the farm out of which dower is claimed, was 
executed on .August 18, 1853, and recorded on the same day, 
from William B. L. Staples to the defendant Lydia L. Sta­
ples, for the term of her natural life. She had lived upon 
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the farm before the lease was executed, and has lived upon 
it since, and carried it on. 

The liability of the defendants in this action is denied, 
on the ground that the lease is ineffectual, because it is 
executed by the lessor only, when from its form it was 
evidently designed that it should be executed by the other 
party also. The transfer of the land by the lease is uncon­
ditional; and the covenants therein intended for her execu­
tion by signing and sealing the instrument are independent. 
The right of the lessor to have such covenants executed 
by her, might be waived by him. He put the lease upon 
record, and this must be regarded as a waiver of this right, 
and a treatment of the lease as being in all respects valid 
to pass the land described; and she cannot for this reaso_n 
treat it as a nullity, when called upon to assign dower to 
the demandant. 

It is insisted in defence, that Lydia L. Staples was igno­
rant of the existence of the lease, until after the demand of 
dower upon her by the demandant, and that she therefore 
could not have accepted the same. All the testimony in the 
case was received, subject to legal objections. The only 
evidence, that Lydia L. Staples had no knowledge that such 
a lease existed, is from her declarations made in the absence 
of the other party, which were incompetent. 

It must have been the design of the lessor to provide 
means for the livelihood of the lessee, who was his mother, 
when he gave the lease; and no good reason is suggested 
for his doing so, and i~oing to sea on a long voyage immedi­
ately after, if he withheld from her entirely a knowledge of 
his bounty. It is equally unnatural, that she should, upon 
the execution and recording of the lease, undertake the 
business of carrying on the farm, unless she had satisfactory 
information that she had an interest therein, according to 
the terms of the lease. 

The lease being for a nominal consideration. only, and 
the yearly rents and profits of the farm by the lowest esti­
mation, being of the value of fifty or sixty dollars, must 
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have been considered beneficial to the ·lessee; and the pre­
sumption is, that she held under it at the time of the 
demand of dower, and so continues to hold. Church v. 
Gilman, 15 Wend. 656. 

It is contended, that unless both defendants are freehold­
ers in the land, they cannot be answerable in this action. 
From the pleadings, it appears that Jacob Staples was the 
husband of the other defendant; and that he defends in 
the right of his wife, and she in her own right. This is in 
accordance with the provision of the statute of 1848, c. 73, 
§ 1, and the action cannot fail on this ground. The de­
mandant is entitled to her dower in the premises; and 
according to the agreement of the parties, the action must 
stand for the settlement of some questions which are to be 
submitted to a jury, if the parties do not succeed in an 
adjustment themselves. 

t WILBUR, prochien ami, Pet'r for Review, versus DYER. 

In petitions for partition a review may be granted by law, whenever the 
Court deem it reasonable and for the advancement of justice, 

·where, in such process after final judgment, it was discovered that the com­
missioners had made a mistake in their division ; it was held to be reason­
able and for the advancement of justice, that a review should be granted. 

Tms was a petition for a review, before HOWARD, J. 
In the process sought to be reviewed the respondent was 

a petitioner for partition of certain real estate owned in 
common by him and the parties represented by petitioner 
for review. 

After due proceedings had, the interlocutory judgment 
was entered, commissioners appointed, and a division made 
by metes and bounds, and their return accepted and final 
judgment entered. 

The petitioner for review offered to prove by the com­
missioners, that they determined to divide a certain parcel 
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into two equal parts, (l,nd to set out one half to the present 
respondent and the other half to tho heirs represented by the 
petitioner, and supposed they had so done; that owing to 
the irregular shape of the land and an error in calculation, 
occasioned by taking an improper base line, the lots in fact 
were not equal, but the part set out to present respondent 
exceeded the other by 1860 square feet; that the error was 
not discovered until after the acceptance of the report. 

But the presiding Judge intimated, that the evidence 
was inadmissible, and that question was submitted to the 
full Court. 

If the evidence is admissible and presents a good cause 
for a new trial, the cause is to be heard ; otherwise the 
petition to be dismissed. 

Deblois .y Jackson, and S. ~• D. l,V. Fessenden, for de­
fendant, cited Sturdivant v. Greely, 4 Maine, 534; Elwell 
v. Sylvester, 17 Maine, 536. 

Shepley lS,- Dana, for plaintiff, cited R. S., c. 123, § 1 ; 
Haskell v. Beckett, 3 Maine, 92. 

The authority relied upon by the other side was one based 
upon the statute of 1821, § 2, and had been overcome by 
the provision of R. S.:, cited. 

TENNEY, J. - If the facts offered to be shown should be 
established, and the Court have no power to grant the 
review, the party who made the offer is not prejudiced by 
the exclusion of the evidence, but must abide the loss aris­
ing from the mistake of the commissioners. If on the 
other hand the review prayed for may be legally granted 
upon proof of the facts offered, and they should be deemed 
a good cause for a :µew trial, the matter is to be heard. 

Reviews may be granted in all civil actions, including 
petitions for partition, whenever the Court shall deem it 
reasonable, and for the advancement of justice, without being 
limited to particular cases. R. S., c. 123, § 1. The statute 
of 1821, c. 57, § 2, contained a similar provision; and the 
case of Sturdivant v. Greeley .y als., 4 Greenl. 534, which 
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was decided and the review denied when that statute was 
in force, is relied upon by the present respondent as con­
clusiYe in the question before us. In that case, as in this, 
the ground for the application for a review, was for errors 
in the doings of the committee, appointed to make the 
division; and those errors were not discovered, till after 
the acceptance of the report and judgment thereon. On 
that petition for partition however, the interlocutory judg­
ment for the division was entered upon a hearing by the 
Court of a question of law arising on a demurrer to the 
petitio~, which was an admission by the respondent in that 
process, of all material facts alleged therein. A review 
was refused, on the ground that upon the trial of the review 
the case is entirely opened; and "each party shall have the 
liberty to offer any further evidence, and the whole cause 
shall be tried in the same manner as if no judgment had 
been given thereon." Statute of 1821, c. 57, § 4. The 
trial referred to in the quotation just made, is manifestly 
one of fact, and not of law. And it was further held by 
the Court in that case, that when the facts had been ad­
mitted by the respondent in the process for partition, as 
alleged, in a demurrer, that there was no power in the 
Court under the statute, to deprive the petitioner of the 

· benefit of this admission, and the law deliberately settled 
thereon, which a review by a full opening of the whole case, 
upon a plea to the country, or a rehearing of the question 
of law raised by the demurrer would do, when no sugges­
tion was made that the facts were not truly admitted, and 
the law upon those facts correctly decided. The Court ask, 
"who can inform us, how on review, the whole of such a 
cause can ·again be tried? Law and facts are intermixed; 
and yet not one of those facts is tenable by a jury. Again, 
can we grant a review of one third, or one half of a cause, 
and leave the residue undisturbed? This would be a judi­
cial novelty." 

Under the statute of 1821, and the pleadings of that 
case, we think the views taken by the Court were correct. 
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'£he Court were more restricted by that statute, than by 
the one now in force on the subject of reviews. No power 
was given by the former to change the pleadings, if they 
had once been made, on the review. But in the latter, "the 
Court may allow amendments in any of the pleadings as 
they might have done in the original action, or they may 
admit additional issues or brief statements." § 6. 

This case is materially unlike the one cited by the defend­
ant. It is to be understood, from the petition for review, 
that there was no denial that the land was owned and occu­
pied in the proportions alleged in the petition for partition, 
but no expression admissive of those facts was made. Con­
sequently on a review, no such "judicial novelty" would be 
presented, as in the case cited. If there were pleadings on 
the original petition, they were those presenting an issue to 
the country, upon which issue the parties could introduce 
their evidence as at the former trial. If the cause was dis­
posed of by default, or without any issue joined, the proper 
pleadings could be made on the trial of the review, and the 
cause be tried thereon. § 7. Here is given the full authority 
on a review of a case like the present, to introduce all the 
evidence, in the same manner that it could have been done 
in the trial of the original action; and the petitioner for 
review has agreed to no facts, which should restriet him in· 
presenting his whole case. 

2. We are next to see, whether the evidence offered by 
the present petitioner, if true, presented a good cause for 
.a new trial. The commissioners supposed they made an 
equal division of the land according to their intention. But 
the land being of an irregular shape, they adopted an er­
roneous principle of calculation, by taking an improper base 
line ; and it was found after the acceptance of their report, 
that they had given the present respondent a considerable 
{}Uantity of land more than was assigned to the other party. 
The land, we suppose was valuable, and in the small parcel 
divided, this excess giv·en to the one party more than to the 
-other was too important to be disregarded. 
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The commissioners were appointed by the Court, as com­
petent to discharge the duties devolving upon them, and 
may be presumed entitled to the confidence of the parties, 
as having the requisite scientific skill. It would not have 
been expected, that every act and calculation of the com­
missioners would have been inspected by the parties, or 
some one whom they might employ for such a purpose; but 
it is reasonable to suppose, they could well trust something 
to those persons, without being chargeable with negligence 
themselves. 

The Court having the power to grant a review in this 
case, and it not being perceived that the present respondent 
can be injured by any exposure to a less favorable interlo­
cutory judgment, it is thought, as the only mode in which 
the error can be corrected, that the prayer of the petition 
should be granted, as being reasonable and for the advance-
ment of justice. Review granted. 

t GREAT POND MINING & .A.GR'L. Co. versus BUZZELL. 

Where certain personal property was leased to the defendant, and persons 
were agreed upon to appraise a portion of it, their appraisal in writing of the 
whole property, without other proof, is not legal evidence in an action 
against him, although it is stipulated that the whole shall be appraised. 

Of the acts and omissions of the lessor that will excuse a breach of the cove­
nants of the lessee. 

The construction of the language of a written contract is within the province 
of the Court, and when the determination is left to the jury, exceptions lie, 
unless it clearly appears they have construed it correctly, 

A levy upon property leased for the debts of the lessor, without any fault on 
the part of the lessee, or any agreement ou his part to pay them, will ex­
cuse the latter from performance of his covenants to manage such property, 
after it is so taken. 

ON EXCEPTIONS from Nisi Prius, HOWARD, J., presiding. 
COVENANT BROKEN. The pleadings were the general issue, 

, and a special plea by leave of Court in excuse and avoid­
ance. 
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The instrument on which the suit was founded was a lease, 
dated in June, 1852, to the defendant, of the real and per­
sonal property of plaintiffs', at Cape Elizabeth, for three 
years, on the condition that he should perform all his cove­
nants in the lease. 

The covenants of the lessee were, that he should immedi­
ately commence operations on the company's works in dig­
ging, preparing and forwarding to market and selling the 
peat, on the lands of the company, for the purposes of a 
deodoriser and fertiliser and also for fuel; that he would 
make such advances of money as might be necessary to keep 
said works in efficient operation, up to the full extent of the 
capacity of such works as were then on hand, and such 
greater extent as in his judgment would be mutual1y ad­
vantageous to himself and the company; that he would 
keep an accurate account of sales and expenses open to the 
directors; and that he would pay over to the treasurer one­
half part of all the nett profits of the sales and operations, 
which should be estimated as follows : -

First, an inventory shall be taken of all the peat now on 
hand, whether manufactured as deodoriser or partly manu­
factured, to be appraised by a · committee of the board of 
directors, the basis of said appraisal to be pro rata what it 
shall cost the said Buzzell to produce the same amount, and 
the said Buzzell to account upon the sale of the same, as 
well as for one-half of the nett profits made on the sale 
over and above its present value. 

Second, an inventory shall be taken of all the other per­
sonal property now in possession of the company and an 
appraisal of its value, and the said Buzzell to return the 
same at the end of tho lease in like good order and condi­
tion, excepting reasonable use, or to account for the value 
thereof. 

Third, after reimbursing himself for expenses, to pay over 
monthly one-half the nett profits over the cost of manufac­
ture, transportation and sales. 
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The plaintiffs introduced their records, showing the ap­
pointment of one Buzzell and Rich, as a committee to take 
the inventory and appraise the property. 

They then offered an inventory and appraisal made by 
that committee of all the personal property, both peat and 
other property, amounting to over $2400. This was ob­
jected to by defendant, but was admitted. 

The plaintiffs also offered evidence showing, that the 
company were largely indebted prior to the making of the 
lease, and that defendant knew it, and that defendant had 
sold the peat on hand and had made no return of his pro­
ceedings in any manner to the company, and had not restor­
ed to them the personal property or paid them any money. 

It was in evidence, that the defendant did nothing to the 
premises in 1853, but rented a part of the upland for $25, 
and came back in the fall and gathered the cranberries. 

Defendant showed by the records of the county, that all 
of plaintiffs' real estate was under attachment prior to the 
execution of the lease, and that a large portion of it with 
the buildings were set off on execution, Dec. 9, 1852, and 
the remainder on other executions, June 8, 1853. 

The presiding Judge in his charge, among other things, 
referred to the following clause in the lease, viz. that he, de­
fendant, will immediately commence the operations at the 
works of said company and make such advances of money 
as may be necessary to keep said works in effective opera­
tion up to the full extent of the capacity of such works as 
now are on hand, and to such further and greater extent as 
may be in his judgment mutually advantageous to himself 
and the said company, and in connection with this clause the 
Judge said, that if the defendant knew the plaintiffs were 
owing debts at the time of making the lease, and if he 
agreed at the same time to pay these debts, and if by reason 
of his neglect to pay them the suits for their recovery 
matured to judgment, and executions were levied upon the 
property of the plaintiffs, that this would afford no such 
occasion for complaint as to excuse or justify a breach of his 
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covenants. That the subsequent breaches of covenants or 
agreement of the plaintiffs, would not excuse prior breaches 
of the defendant's covenant, but that the defendant was not 
answerable for breaches caused by the plaintiffs' neglect. 

The jury returned a verdict for plaintiffs for $3000, and 
the defendant excepted to the rulings and instructions. 

H. P. 4" L. Deane, for defendant. 

Sweat, for plaintiffs. 

TENNEY, J. - Certain covenants of the defendant, con­
tained in an indenture between the parties, dated June 30, 
1852, are alleged in the writ to have been broken. By the 
indenture a large tract of land in the town of Cape Eliza­
beth was leased by the plaintiffs to the defendant for the 
term of three years.. This land was cultivated to some 
small extent as a farm; but a considerable portion of it 
was composed of peat; and it appears to have been the 
original design of the company to make use of the peat for 
fuel, and by certain processes to convert other parts of it 
into an article called deodorizin, to be used as a fertiliser of 
the soil. .A.t the time of the execution of the indenture, 
the company had carried on its works to a considerable ex­
tent, and bad on band quantities of peat, suitable for fuel, 
and quantities of the same in its various stages of manu­
facture, as deodorizin. This the defendant was to take and 
dispose of according to the terms of the indenture. Vari­
ous articles of machinery owned by the company, and used 
in their operations, and tools and other property of different 
descriptions were also leased to the defendant in the same 
indenture; and he was to carry on the operations promo­
tive of the general object, which the company bad in view 
when they obtained their charter. 

Among other things to be done, in carrying out the pur­
poses of the contracting parties, was the following in the 
indenture. - "First an inventory shall be taken of all the 
peat now on hand, at the works of said company, whether 
manufactured as deodorizin, or partly manufactured, or what 
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is merely dried and stored, or in whatever form the same 
may now be in. Such property to be appraised by a com­
mittee of the board of directors," &c. "Second, an inven­
tory shall be taken of all the other personal property, now 
in the possession of the company, and an appraisal of its 
value, and the said Buzzell hereby covenants to return the 
same to the company at the end of this lease in like good 
order and condition as the same now is," &c., "or account 
to the company for the ·rnlue thereof." It is for the alleged 
breach of the covenants just quoted, that the plaintiffs 
prosecute this suit. 

A committee of the directors, duly chosen, as appears by 
the records, made an appraisal of the peat, in its various 
conditions as mentioned in the indenture, and also of all 
the other personal property leased by the plaintiffs to the 
defendants. A schedule of all these articles, with their ap­
praised value upon the same paper, and signed by the com­
mittee, was introduced in evidence against the objection of 
the defendant, without further proof, as evidence, that the 
defendant had the articles, and also of their value. So far 
as this committee took the inventory of the peat, and its 
value, it was in pursuance of the contract in the indenture, 
and was unobjectionable; but it was not agreed by the 
parties, that the inventory of the other articles of personal 
property should be taken by a committee of the directors; 
and when the whole of the contract upon this subject is ex­
amined, we think that such a construction is inadmissible, 
and this part of the inventory was not competent evidence 
without some other proof. 

In another part of the indenture, the defendant covenants, 
that he will immediately commence the operations at the 
works of said company, and make such advances of money, 
as may be necessary, to keep said works in efficient opera­
tion, up to the full extent of the capacity of such works as 
are now on hand, and to such further and greater extent, as 
may be in his judgment, mutually advantageous to himself 
and the company. 

VOL. XXXIX. 23 
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Evidence was introduced by the plaintiffs, that prior to 
the making of the lease, the company was largely indebted, 
and the matter of indebtedness was talked over before the 
defendant. A.:id it was shown by records, introduced by the 
defendant, that all the real estate of the company was at­
tached prior to the execution of the lease, and that a large 
portion of it, with the buildings thereon, was set off on 
an execution, Dec. 9, 1852, and the residue was set off on 
other executions, June 8, 1853. 

The Judge in his charge to the jury referred to the part 
of the lease, in which the defendant agreed to make ad­
vances of money, &c., and in connection therewith said, if 
the defendant knew the plaintiffs were owing debts, at the 
time of making the lease, and if lie agreed at the same 
time to pay these debts, and if, by reason of his neglect to 
pay them, the suits for their recovery matured to judgment, 
and executions were levied upon the property of the plain­
tiffs, that this would afford no such occasion for complaint, 
as to excuse or justify a breach of his covenants. That the 
subsequent breaches of covenants or agreements of the 
plaintiffs would not excuse prior breaches of the defendant's 
covenants, but that the defendant was not answerable for 
breaches caused by the plaintiffs' neglect. 

If the Judge referred to an agreement, independent of 
the indenture, that the defendant was to pay debts of the 
company that he knew they were owing, which we presume 
he did not, the case furnishes no evidence that he did so 
agree, and there was no basis for the instruction. But if 
it was designed to refer to the written contract, as we doubt 
not it was, from the reference to the portion of the inden­
ture, where the defendant contracted to make such advances, 
&c. 1 the question wa:s presented to the jury, whether he 
knew of the indebtedness of the company, and if so, whether 
he agreed to pay the outstanding debts or not. 

It cannot be doubted that the Judge erred in submitting 
the last question to the jury. It was the province of the 
Court to give a construction to the language of the inden-



CUMBERLAND, 1855. 179 

Great Pond Mining & Agr'l. Co. v. Buzzell. 

ture, and inform the jury of its true import. This instru­
ment contains nothing which shows that the property of 
the company was attached on pending suits, or that the 
company was indebted. And when the defendant covenant­
ed to make snch advances of money as might be necessary, 
to keep said works in efficient operation, up to the full ex­
tent of the capacity of such works, &c., by a proper con­
struction, these advances were to be limited to such as the 
works themselves in their ordinary operations, as under 
the contract they were to be used, would require, independ­
ent of advances, necessary to satisfy claims of creditors upon 
them, which if unpaid might be the cause of suspending the 
business undertaken by the defendant. This part of the 
indenture cannot reasonably be construed to mean, that the 
money t.o be advanced, should be the sum necessary to pay 
the debts of the company to an unknown amount, which 
were secured by attachments upon the real estate leased to 
the defendant, in addition to that required to carry out 
efficiently the objects of the plaintiffs under their charter. 

Had the Judge given this construction to the indenture, 
there would have been no ground for the instruction, that if 
by reason of the defendant's neglect to pay these debts, 
the suits for their recovery matured to judgment and exe­
cutions were levied upon the property of the plaintiffs, that 
this would not excuse or justify a breach of his covenants. 

If the jury had found, that the defendant did not agree 
to pay the debts of the company, and this had clearly ap­
peared in the case, it was the true construction, and the de­
fendant is not injured by the submission of this question to 
the jury. But this does not appear from the case, but 
from the amount of the verdict, it is rather to be presumed 
that the jury found that he did so agree. And if the jury 
further found, that by neglecting to fulfil this agreement, 
judgments were obtained against the plaintiffs and all their 
real estate taken to satisfy them before the lapse of a year 
from the time of the execution of the indenture, they were 
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to hold the defendant responsible without any excuse for 
a breach of his obligations. 

The defendant not having agreed to pay these debts of the 
company, but the rea1 estate having been taken wholly by 
its own fault, he was early deprived of the benefit of his 
lease, for the works could not be carried on after the land, 
which was the basis of the whole contract and under­
taking, passed into the hands of the company's creditors. 
By remaining there after the levies, he was a trespasser 
upon those creditors. The extent upon the land being 
made in consequence of indebtedness of the company, 
before the lease, and without his agency, and not having 
agreed to pay those d.ebts or any part thereof, he was ex­
cused for an omission to perform his covenants to carry on 
the works afterwards, so far as the omission was the conse­
quence of the land passing from his control. 

Exceptions sustained, verdict set aside, 
and new trial granted. 
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COUNTY OF YORK. 

THORNTON versus TowNSEND. 

In an action to recover a forfeiture for a horse being allowed to go at large 
without a keeper, in the highway or road, the plaintiff may rightfully be 
allowed to amend his writ by striking out "highway or," notwithstanding 
the objection of defendant. 

ON REPORT from Nisi Pritts, SHEPLEY, 0. J., presiding. 
DEBT, to recover a forfeiture given by R. S., c. 30; tried 

originally before a justice of the peace, and brought up by 
appeal. 

The writ alleged, in two counts, the defendant to be the 
owner and possessor of a certain ungelded male horse, of 
one year old and upwards, found going at large, without a 
keeper, in the highway or road in said Biddeford, as an 
estray. 

Defendant objected that the declaration was insufficient, 
and that no cause of action was set forth. 

A motion was made to amend by striking out the words 
"highway, or," which was allowed against the o bje3tion of 
defendant. 

A verdict was returned for plaintiff. 
It was agreed by the counsel, "if the counts were suffi­

cient or are amendable under objections of defendant, the 
verdict is to stand, otherwise a new trial is to be granted." 

Tapley, for defendant. 
The counts as originally made disclosed no cause of 

action. One of the offences described in the statute must 
distinctly be set forth. The allegation in the highway or 
road discloses no offence. Roads and highways are not the 
same. Cleaves v. Jordan, 34 Maine, 9 . 

.A.n estray is an animal going at large, whose keeper is 
unknown. Bouvier's Law Diet. Vol. 1, estray. This is re­
pugnant to the allegation of ownership in defendants. 
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Estrays are particularly provided for in the statute. 
There is no sufficient description of the place where the 

beast was at large. A recovery upon such a declaration 
would be no bar to an action when the place was particu­
larly designated. Nor is there any description of the beast. 

The amendment was improper, because a new cause of 
action, if any thing, was thereby allowed. As the writ stood 
there was none whatever, and under such circumstances no 
amendments are allowable. 

But after the ainendment, there is still no cause of action. 
The count reads "in the road in said town of Biddeford." 
To incur the penalty there must be a running at large in a 
road "of the town" of Biddeford. There may be many 
roads in that town over which they have no control. This 
may have been a private road. It should appear that the 
town had control of the road where the beast is found. 

Luques, for plaintifl: 

SHEPLEY, 0. J. -The counsel do not agree respecting 
the questions presented by the report prepared by them­
selves. There can be no reasonable doubt that the intention 
was to present for the consideration of the Court of law 
what rulings were made at the trial, and nothing else. The 
words "are amendable," were evidently used with refer­
ence to the counts in their original condition, and not to 
their condition after they had been amended. Motions in 
arrest of judgment in civil cases, being forbidden by statute, 
c. 115, § 80, the Court cannot be expected to make such a 
construction of the language cited in the report, as would 
give to the defendant such an advantage. 

The questions presented are whether the amendment of 
the first and second counts was properly permitted, and if 
not, whether the declaration was sufficient without amend­
ments. 

The cause of action designed to be set forth in those 
counts, was the right of the plaintiff to recover seventy-five 
cents, forfeited by the defendant as owner of a horse found 
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g0ing at large without a keeper in the highways or roads of 
the town of Biddeford. The forfeiture would be the same 
and the plaintiff's right to recover the same, whether the 
horse were so found in the road or in a highway. 

The terms road and highway not having the same mean­
ing as used in our statutes, those counts were regarded as 
defective, because they did not positively allege the offence 
to have been committed in either. After the amendment 
was made, they allege it to have been committed in a road. 
The amendment introduced no new cause of action, and it 
was properly allowed. It is not therefore necessary to 
consider whether those counts would have been sufficient 
without amendments. Judgment on the verdict. 

POWERS versus INHABITANTS OF SANFORD. 

Without it appears from the proceedings of a legal meeting of the members 
of a school district, to raise money for a specific purpose, that the majority 
were opposed to raising any sum, or a less sum than that proposed, there is 
no such disagreement as will authorize the town to assess a tax upon the 
district for the purpose designated, The mere refusal to vote for one sum 
named will not confer jurisdiction upon the town. 

Thus a tax assessed upon the polls and estates of the members of a school 
district, by authority of the town, where no such disagreement appeared, is 
unauthorized and void. 

And a member of such district whose property is taken to pay such illegal 
tax, may recover it back of the town. 

Such action would only lie against the disfrict where it was proved that the 
tax had been received and applied to the use of its members. 

By c. 14, § 56, as amended, the assessors of towns who are required to assess 
any tax upon a school district are liable only for their own personal faithful­
ness and integrity, and further liabilities, if any, shall rest solely with such 
school district. 

This enactment imposes no responsibility upon the district, for the errors 
committed by the town. 

ON REPORT from Nisi Priits. 
ASSUMPSIT. 

The plaintiff's property was taken and sold for a tax 
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assessed against him, under a warrant from the assessors 
of Sanford. 

He was an inhabitant of School District No. 5, in Sanford, 
and was assessed for his poll and estate to the amount of 
$27,31, and refused to pay it. 

At a meeting of that district, called on March 19, 1851, 
under an appropriate article in the warrant was this vote : 
"Second, on motion, voted to sec if they would raise the 
sum of three hundred dollars to defray the expenses of 
building a school ho use in said district the present year. 
Nine in favor and nine against." 

Other articles as to the building and location of a school 
house received a similar vote. 

Within thirty day8 after this meeting, more than five 
voters of the district made application in writing to the 
selectmen, to insert in the warrant calling the next annual 
meeting of said town, an article requiring the opinion of the 
town on the subject of the said disagreement. 

In the warrant for the next annual meeting, was this arti­
cle:-" To see if the town will grant the petition of Geo. 
Chadbourne and others, requiring the opinion of the town 
on this subject of disagreement, as to raising money for the 
erection and building a school house for School District No. 
5, in said town, and that said town may take such action as 
law and justice shall appertain." 

Under this article the town "voted to raise $250,00 on 
School District No. 5, in Sanford, to build a school house in 
said district. 

The assessment was made in pursuance of this vote, and 
no question arose as to the time of making it or demand 
of the taxes, nor that plaintiff demanded it of the treasurer 
of the town while the money was in his hands. 

If the action could be maintained, defendant was to be 
defaulted for $27,81, and interest and costs; if not, plaintiff 
to become nonsuit. 

Eastman o/ Leland, for defendants. 
1. The town were empowered to assess this tax by virtue 
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of the school district proceedings of March 19. Ch. 193 
of laws of 1850, art. 2, § 12. 

The requirement to appoint in writing three suitable men 
of the district, a committee to superintend the expenditure, 
is merely directory. If the tax is properly assessed, an 
omission of the latter requirement will not make the previ­
ous act void. 

2. The money raised in the case at bar, was not raised, 
collected or appropriated to the use of the town in its cor­
porate capacity. The town was the mere trustee of the 
money thus raised. Oh. 193 of .A.cts of 1850, art. 3, § 7. 

The duties required of towns in cases of this character 
are merely ministerial. Perry v. Dover, 12 Pick. 206. 

3. But if there are irregularities in tho proceedings, no 
action can be maintained against the town; the remedy, if 
any, is against the school district. Perry v. Dover, above; 
Little v. Merrill, 10 Pick. 543; Gage v. Currier o/ al., 4 
Pick. 399; Inglee v. Bosworth 9'" al., 5 Pick. 498; Trafton 
v. Alfred, 15 Maine, 258; Soper v. Livermore, 28 Maine, 
193; Tucker v. Wentworth, 35 Maino, 393; Taft v. Wood, 
14 Pick. 362. 

Kimball, with whom was N. D. Appleton, for plaintiff, 
that the action was properly brought against the town, cited 
R. S., c. 14, § 56; Stetson v. Kempton, 13 Mass. 272; Sum­
ner v. 1st Parish in Dorchester, 4 Pick. 363; Nelson v. 
Milford, 7 Pick. 26; Perry v. Dover, 12 Pick. 20°6; Little 
v. Merrill, 10 Pick. 543. 

That the vote of the town was unauthorized and illegal. 
Ch. 193 of .A.cts of 1850, art. 2, § 12. It did not appear 
the town had jurisdiction. There was no subject of disa­
greement presented. 

SHEPLEY, 0. J. - In a meeting of the voters of school 
district No. 5, in Sanford, holden on March 19, 1851, called 
by virtue of a warrant containing articles to see if they 
would build a school-house the present year, and to see if 
they would raise a sufficient sum of money to defray the 
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expenses of building it, a motion appears to have been 
made to raise the sum of $300 for that purpose, upon which 
there was an equal diYision. 

When at a legal meeting of a school district called for 
raising money for any particular purpose, "a majority of 
the legal voters present shall be opposed to the raising of 
any sum of money deemed by the minority sul'ficient for 
that purpose," the selectmen of the town upon a proper 
application, are by st2,tute required to insert in their war­
rant for calling the next town meeting on town affairs, an 
article requiring the opinion of the town on the subject of 
disagreement in the district. "And if the town at such 
meeting shall think it necessary or expedient, they may 
require a sum sufficient for the purpose aforesaid, if exceed­
ing what said district were willing to raise, to be assessed 
on the polls and estates in such district." Act of 1850, 
c. 193, § 12, art. 2. 

The opinion of the town is to be required" on the subject 
of disagreement, * * * * for raising money for any par­
ticular purpose." The only disagreement in the district 
respecting raising money, was upon a motion made to raise 
$300. There does not appear to have been any vote or 
disagreement, whether $250, or any other sum less than 
$300 should be raised. 

The town is not authorized by the statute to act except 
by way M appeal, and upon a question on which the district 
has acted. The town in such case may require a sum to 
be assessed, which it may deem sufficient, although it may 
exceed the amount which the district was willing to raise. 
If by its refusal to raise a smaller sum an inference might 
be drawn that it had also refused to raise any larger sum 
than the town deemed expedient; a refusal to raise a larger 
sum would not authorize an inference, that it had refused to 
raise any less sum. 

It does not appear in this case to have been the subject 
of disagreement in the district, whether any sum less than 
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$300 should be raised. Nor does it appear, that the dis­
trict refused to raise any sum whatever. 

The town does not therefore appear to have acted upon 
any subject of disagreement in the district, and its acts in 
requiring an assessment of $250 were unauthorized and 
illegal. It does not appear from the article inserted in the 
warrant for calling the town meeting, what the disagreement 
in the district was, upon which the opinion of the town was 
required. 

It having been illegally raised and assessed, not by the 
district, but by the authority of the town, the money never 
became the property of the district. It was not held by 
the town or its treasurer as the property of the district. 
No action could be maintained against the district to re­
cover any part of it without proof that it had been received 
and applied to its use. 

By the provisions of the statute, c. 14, § 56, as amended, 
the assessors of a town, who are required to assess a tax 
upon a school _district, are exempted from any personal 
liability, when they act with faithfulness and integrity; and 
any further liability is to rest solely upon the district. But 
this does not exempt the town from liability incurred by 
its own acts, or make the district liable for the errors of 
the town. 

Nor does the case of Trafton v. Alfred, 15 Maine, 258, 
or that of Perry v. Dover, 12 Pick. 206, decide, that an 
action could not be maintained against a town upon facts 
similar to those presented in this case. In each of those 
cases the money was raised by vote of the district; and the 
assessors of the town made the assessment upon presenta­
tion of a certificate of the clerk of the district. The town 
had not voted to raise the money; and it was not assessed 
or collected by authority derived from it. 

Defendants defaulted. 
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MANUFACTURERS' BANK versus COLE. 

Upon a promissory note made payable to the president, directors and company 
of a bank, or their order, which was never discounted or negotiated by the 
bank, but which was sold by the principal to a third person, no action' can 
be maintained by the holder against the surety thereon, although the bank 
authorize a suit to be prosE,cutcd in their name. 

ON REPORT from Nisi Prius, RrcE, J., presiding. 
AssUMPSIT, to recover the amount of a note of hand of 

$100, on four months) signed by one Greenleaf as princi­
pal, and the defendant as surety, payable to the plaintiff 
bank or order. 

The principal applied to the defendant to sign a note 
with him to the bank for $7 5, to raise money, with which to 
purchase lumber. Greenleaf being indebted to defendant 
and his partner, he proposed to make the note for $100, 
and that $25 of it should be paid towards the store debt 
against Greenleaf, which was agreed to. 

Greenleaf owed one Albert A. Day $22, and on the day 

of the date of the note carried it to him, saying that he 
wished to get the money on it, and to pay his bill, and that 
he could not get into the bank. Day deducted the amount 
of his bill, paid him the balance in money, and took the 
note. 

Greenleaf had presented the note to the bank for discount 
which had been refused. After Greenleaf failed, the defend­
ant called at the bank to see if the note was there, and not 
finding it, requested them not to take such a note. 

The bank never had any interest in the note, but at the 
request of the counsel for Day, voted to authorize him to 
prosecute a suit, in the name of the bank, on said note. 

It was agreed, that the Court might enter such judgment 
as the rights of the parties required. 

Goodwin, with whom was J. Shepley, for defendant, cited 
Woodford o/ u:c. v. Darwin, 3 Verm. 82; Chitty on Bills, 
187, note 1; Chamberla-in v. Ho.ff, 8 Verm. 94; Camp v. 
Tompkins, 9 Conn. 5,i5; Bennett v. Pownell, 1 Camp. 130 
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and note; Adams Bank v. Jones, 16 Pick. 574; Allen 4• al. 
v. Ayer 4' al. 3 Pick. 298; Starrett v. Barber, 20 :Maine, 
457; 3 U. S. Dig. 278, § 558; Bank Chenango v. Hyde, 
4 Cowen. 567. 

Eastman~· Leland, for plaintiff. Upon whom the loss 
should fall in this case, the principal having failed, they cited 
Lickbarrow v. Mason, 2 Term R. 63. That the action was 
maintainable, they also cited Bradford v. Buckman, 3 Fairf. 
15; Harriman v. Hill, 14 Maine, 127; Starrett v. Barber, 
20 Maine, 457; Lime Rock Bank v. Macomber, 29 Maine, 
564; Cross v. Rowe 4- als., 2 Fos. 77; Elliott v. Abbott, 
12 N. H. 549; Bank of Chenango v. Hyde, 4 Cowen, 567; 
Powell v. Waters, 17 John. 176; Thompson v. Armstrong, 
5 .A.la. 383; Com. Bank v. Claibourne, 5 Howard, 301; 
Trible v. Bank of Grenada, 2 Smedes & Mar. 523. 

RICE, J. -It is contended by the counsel for the plaintiff, 
that the note in suit was made for the purpose of raising 
money, and therefore it is immaterial to the defendant, who 
is surety thereon, of whom the money was obtained; to 
whom the note was delivered, or in whose name the action 
is brought, or whether the plaintiff now has, or has ever had 
any legal or equitable interest therein. 

To sustain this position reliance is placed upon that prin­
ciple of law which authorizes an assignee to use the name 
of his assignor, when it is necessary to enforce equitable 
rights which would otherwise be lost. 

Oases are cited by the plaintiff, to show that the principle 
is applicable to the case at bar. Some of these cases will 
be noticed. 

The case of Harriman v. Hill, 14 Maine, 127, was sus­
tained by the Court, upon the ground that the plaintiff in 
interest, was the assignee of the nominal plaintiff, and 
though the note then in suit was taken, perhaps unneces­
sarily, in the name of the nominal p1aintiff, by an officer in 
adjusting the demand which had been originally assigned, 
yet as the proceeding was in good faith, and not prejudicial 
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to the just rights of the defendant, the Court held, that the 
nominal plaintiff, whose rights were not endangered, should 
not interfere to the destruction of the equitable rights of 
his assignee. 

In Starrett v. Barber 9'" al., 20 l\faine, 456, which was an 
action in the name of Starrett, the payee of the note, for 
the benefit of one Da,vis, to whom it had been negotiated, 
the jury were instructed that if it was the understanding 
between Barber and the sureties, at the time of' the making 
of the note, that it was to be thrown into the market, and 
used generally for the purpose of raising money, Barber had 
a right to dispose of it as he chose, and the parties would 
be bound. Under these instructions the verdict was for the 

plaintiff. 
In Lime Rock Bank v. Macomber, 29 :Maine, 564, the 

note in suit was made payable to the bank, but for the benefit 
of one Williams, under an agreement between him and the 
defendant, that the bank should hold the property as the 
trustee of Williams, for whose use the action was brought. 

It will be observed that in each of the above cases, the 
defendants, either expressly or by necessary implication, 
consented to the disposition which was actually made of 
the notes to which they were parties. 

In Powell v. Waters, 17 John. 176, the note was pay­
able at the bank of Newburg to the defendant, and by him 
indorsed. 

In Thompson v. Armstrong, 5 Ala. 383, the promise was 
to pay Andrew Armstrong, Esq., cashier, or bearer, at the 
Branch of the Bank of the State of AlaLama, at Mobile. 

In Com. Bank of Natchez v. Claibourne 9'" 1il., 5 How. 
Miss. 301, the note was payable to the plaintiff bank, but 
was discounted by one Briggs, the bank having no interest 
therein. The action was sustained. The Court remarked, 
"this was an accommodation note. In this respect it is to 
be considered a letter of credit, for the amount specified 
on its face, and is consequently valid and binding against 
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the makers, in the hands of any holder who comes fairly to 
the possession of it for a bona fide consideration." 

In the case of Chenango Bank v. Hyde 9" als., the note 
was made payable to the bank, but not being in proper 
form the bank refused to discount it. The money was then 
advanced at the bank by Birdsoll, with the agreement that 
the note should be delivered to the bank to be retained, as 
the agent of, and as security to Birdsoll for the money 
advanced by him, and another note was to be made, which 
was designed to be discounted by the bank, and from the 
proceeds Birdsoll was to be paid. This transaction appears 
to have occurred in presence of the officers of the bank. 
The new note was never executed. Under these circum­
stances the Court held that Birdsoll was entitled to recover 
in the name of the bank. 

In Cross v. Rowe, 2 Fost. N. H. 77, the note was origi­
nally payable to the South Berwick Bank, or order, and was 
intended to be discounted for the benefit of Cross, to pay 
for a horse which he had sold to Rowe. But the bank 
refused to discount the note, and it was received by Cross 
in payment for the horse, instead of the money. After it 
fell due, and not being paid, the bank, on being indemnified, 
indorsed the note to Cross, who brought an action thereon. 

Upon this note the Court remarked," its design has not 
been perverted to the injury of any one of the signers, nor 
has it been put to any purpose that can properly be regard­
ed as a change from its original intent." 

In the case of Clinton Bank for use of Rhodes v. Ayer 
9" al., 16 Ohio, 282, one Niel signed a note for six hundred 
dollars as surety for Ayer, payable to the Clinton Bank or 
order. The bank refused to discount the note, and Ayer 
turned it over to Rhodes in payment of a preexisting debt, 
without the knowledge of Niel. Upon that note an action 
was brought in the name of the bank for the benefit of 
Rhodes. The Court held that the action could not be 
maintained. The Court say, "we are of opinion that the 
New York case, ( above cited,) is not sustainable upon prin-
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ciple. Niel might be willing to become surety for A.ycr to 
the Clinton Bank, when he would be utterly unwi11ing to 
have his note in the hands of Rhodes. He might be willing 
to aid him in procuring a loan for ready cash, when he 
would have been unwilling to become surety for an old 
debt. If the note was a letter of credit in any sense, it 
was a letter filled up and directed to a particular person, 
and no one had a right to advance any credit upon it but 
the person to whom it was addressed. Niel agreed to be­
come surety to no one else. The note had not been nego­
tiated. It had not in fact acquired a commercial character, 
and there is nothing in the case to bring it within the law 
merchant." 

The principles laid down in the above extracts from the 
opinion of the Court are sound, and apposite, and apply to 
the case at bar. 

The principles of the above case are also sustained in 
Allen v. Ayer, 3 Pick. 298, and Adams Bank v. Jones, 16 
Pick. 574. 

In the case at bar, the note was not only payable to the 
Manufacturers' Bank, but it was to be discounted for a 
specific purpose, and part of the proceeds were to be appro­
priated to the payment of a debt due to a firm of which 
the defendant was 21 member. He might well be willing 
to become surety on a note payable to a bank, to enable 
Greenleaf to raise money to prosecute a new business, and 
to pay an existing debt to his firm, when he would be unwil­
ling to become a party to a note to be sold in the market, 
to pay other old debts of Greenleaf, or to raise money for 
him for other purposes. From the fact that the defendant 
was willing to become surety to a particular party, to raise 
money for particular objects, it would be unreasonable to 
fofer that he consented to assume a general liability to any 
party, and for any purpose. The Court cannot say that it 
was immaterial to the defendant to whom the note was 
delivered, or for what purpose it was used. 
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The liability of a surety is not to be extended by impli­
cation, beyond tho very terms of his contract. It is not suffi­
cient that he sustain no injury by tho change in the contract 
or that it may bo for his benefit. He has a right to stand 
upon the very terms of his contract, and any variation with­
out his consent is fatal. Miller v. Stuart, 9 Wheat. 703. 

Indorsers and sureties are not bound by any new con­
tract prejudicial to them, to which they are not parties. 
Cross v. Rowe, 2 Fost. 77. 

The note was never discounted oy tho bank, and conse­
quently there never was any valid contract between them 
and the maker thereof. Adams Bank v. Jones, 16 Pick. 
574. 

It was diverted by Greenleaf from the purposes for which 
it was executed by the defendant, without his consent. Thus 
to divert it was fraudulent on the part of Greenleaf. 16 
Pick. 574. 

It did not come into the hands of Day by a proper trans­
fer, and in the regular course of business. He therefore 
took it at his peril, subject to all its infirmities, and to every 
existing and legal defence. There has been no such deliv­
ery to Day as will create any privity of contract between 
him and Cole, without the consent of the latter, and there is 
nothing in the case from which such consent can be inferred. 

A nonsuit must be entered. 

BRYANT versus INHABITANTS OF BIDDEFORD. 

\Vhether alleged obstructions or defects in a highway render it unsafe, 
although not in the traveled part of it, is for the consideration of the jury. 

And in determining its safety, the width of the way, is, under some circum­
stances, an essential element. 

,Vhether in some particular localities the highway should not be made safe 
and convenient for its entire width, is a question for the jury to determine. 

The Sabbath, as established by statute, commences at midnight preceding, 
and ends at sunset on the Lord's day. 

Traveling after sunset on that day is not illegal. 
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Nor is it any defence in an action for damages against a town, for injuries to 
plaintiff's horse by a defect in one of their highways, received after sunset 
on the Sabbath day, that the plaintiff let his horse on Sunday, and at the 
time of the injury the horse was being used under such contract. 

ON EXCEPTIONS from Nisi Prius, SHEPLEY, C. J., presid­
ing. 

CASE, to recover damages to plaintiff's horse and chaise, 
by reason of a defect in a road or way in the town of 
Biddeford. 

The general issue was pleaded. 
The defence was that the place of the accident was not 

that part of the highway the town were bound to keep in 
repair; nor were the town liable in any event, the plaintiff 
having let his horse and chaise on Sunday, and the injury 
being suffered during the letting under that contract. 

It appeared that the plaintiff, on Sunday, Oct. 3, 1852, let 
his horse and chaise to one Wakefield, to go from Kennebunk 
to Saco, and back that night, without specifying the hour he 
should return; and that on the same evening, between six 
and seven o'clock, in going from the Biddeford house out 
into Main street, in the direction of the depot, the horse 
fell into a hole in a culvert, and broke his back and injured 
the chaise. 

The street from the Biddeford house to l\fain street, was 
called Chesnut street, and was built by the Saco Water 
Power Company, six or seven years previously. The place 
of the accident was in the culvert where it intersected with 
Main street, and was made by the Saco Water Power Co. 

The evidence tended to show that the traveled part of 
Main street at that place was forty one feet wide, and the 
defect was fifteen feet from the . nearest part of it, but was 
about thirteen feet within the exterior line of Main street. 

The instructions to the jury were, that there did not ap­
pear to be any testimony to prove that Chesnut street had 
been legally laid out as a town way, or as a highway, and if 
the town had not expended any money upon it, it would be 
under no legal obligation to keep it in repair; that, if 
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satisfied tho Saco Water Power Company had laid out and 
dedicated it to the public use, the town would not thereby 
become liable to repair it, unless it had in some way accept­
ed or adopted it as a way; that tho burdens of the town 
and its liabilities could not be increased or varied by the 
acts of the Saco Water Power Co. without its consent; that 
they would consider whether the culvert was within the limits 
of Main street, and whether if within its limits the street was 
made sufficiently wide and smooth to be safe and conveni­
ent for travel, being regarded as unaffected by the opening 
of Chesnut street; that there might be places in our towns 
and villages, where it might be the duty of towns to make a 
street or road safe and convenient for travel over the whole 
width as laid out, as where one or more streets cross each 
other, or in public places; whether tho one now under con­
sideration was such a place, they would judge: - that, if 
satisfied the injury was occasioned on Sunday, after sunset, 
the fact that the plaintiff had let the horse and chaise, and 
it had been used during an earlier part of that day, would 
not prevent a recovery if otherwise entitled. 

The jury returned a verdict for plaintiff. 
The defendants excepted, and also filed a motion to set 

aside the verdict as against the evidence. 

Luques, in support of the motion, cited Smith v. Inhab­
itants of Wendell, 7 Cush. 498; Shephardson v. Colerain, 
13 Met. 55, and contended that the last clause of the in­
structions was erroneous. R. S., c. 160, § 26. 

The letting the horse was a matter of business, and trav­
eling upon Sunday by Wakefield was unlawful, unless from 
"necessity or charity," which plaintiff has failed to show. 
Bosworth v. Inhab'ts of Swansey, 10 Met. 363. 

The plaintiff must be free of all negligence or fault to 
maintain this action. Smith v. Smith, 2 Pick. 621; How­
ard v. North Bridgewater, 16 Pick. 189. The act of plain­
tiff, in doing which the accident occurred, was unlawful, and 
no person can seek assistance of the law who founds his 
claim upon a contravention of the law. Pattee v. Greeley, 
13 Met. 284; Gregg v. Wyman o/ al., 4 Cush. 322. 
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Bourne, contra, cited Baldwin v. City of Bangor, 36 
Maine, 518; Church v. Cherryfield, 33 Maine, 460; Cassedy 
v. Stockbridge, 21 Verin. 391; Snow v. Adarns, l Cush. 443; 
Cobb v. Standish, 14 Maine, 198; Cogswell v. Lexington, 
4 Cush. 307. He also contended that the case of Gregg v. 
Wyman o/ al. did not apply to this ca:,c. 

APPLETON, J. -The instructions "that there did not ap­
pear to be any testimony to prove that Chesnut street had 
been legally laid out as a town or as a highway, and if the 
town had not expended any money upon it, it would be 
under no obligation to keep it in repair; that if satisfied the 
Saco Water Power Company had laid out and dedicated it 
to the public use, the town would not thereby become 
liable to repair it, unless it had in some way accepted or 
adopted it as a way; that the burden of the town and its 
liabilities could not be varied by the acts of the "\Yater Power 
Company without its consent;" were in all respects as fayor­
ablc to the defendants in any aspect of the cause, as they 
had any right to claim, and therefore furnish no just ground 
of complaint. 

It was held in Sm,ith v. Wendell, 7 Cush. 498, that towns 
arc not liable for such olistructions on portions o.f tho high­
way not constituting the traveled path, and not so connect­
ed with it that they affect tho security or convenience for 
travel of those using it. It is for the jury to determine 
whether the alleged obstructions or defects do in fact render 
the highway unsafe. 

The width of the road is a matter especially for the de­
termination of the constituted authorities to whose charge 
this matter is entrusted. Baldwin v. Bangor, 36 ::Maine

7 

518. Where the existence of a road is proved by its user 
alone, the width of the road, whether co-extensive only 
with the actual travel, or extending to the f'encee on cmch 
side, is a matter for the jury. Lawrence v. Mt. ·vernon, 35 
Maine, 100. Whatever may be the width of the road, it is 
for the jury to determine whether at a given time and place 
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it is safe and convenient. The town is liable for injuries 
occasioned by obstructions in a highway, though not on the 
traveled path, whether placed there by the owner of the soil 
or by others. Snow Y. Adams, 1 Cush. 442; Coggswell 
v. Lexington, 4 Cush. 308; Cobb v. Standish, 14 Maine, 
198. So the width of the part prepared for travel is a 
most essential element in determining its safety and conve­
nience. A width, which under some circumstances would 
meet all the exigencies of the pulilic, might under a change 
of circumstances be entirely insufficient for that purpose. 

The jury were directed to find "whether the culvert was 
within the limits of :Main street and whether, if within its 
limits, the street was made sufficiently wide and smooth to 
be safe and convenient for travel, being regarded as unaf­
fected by the opening of Chesnut street; that there might 
be places in our towns and villages, where it might be the 
duty of towns to make a street or road safe and convenient 
for travel over the whole width laid out, as where one or 
more streets cross or in pulilic places; whether the one now 
under consideration was such a place, they would judge." 
These instructions are in entire conformity with the law as 
established in Smith v. Wendell, 7 Cush. 498, and in Shep­
ardson v. Colerain, 13 Met. 55, which have been cited in the 
defence. They are clear and precise and accurately define 
the legal liabilities of the defendants. If tho defendants 
arc held liable, it is because, under such instructions, tho jury 
have found that tho road was not 11 safe and convenient" 
at the place where the injury of which the plaintiff com­
plains, was occasioned. 

It was held in Bosworth v. Swansey, 10 l\Iot. 3G3, that 
a person who travels on tho Lord's day, ndthcr from 
necessity nor charity, could not maintain an action against a 
town for an injury received by him while so traveling, by 
reason of a defect in a highway which the town was by law 
obliged to keep in good repair. By R. S., c. 160, § 28, 
the Lord's day, so far as relates to the prohiliition "to 
travel or do any work, labor, or business on that day, works 



198 WESTERN DISTRICT. 

]3ryant v. Biddeford. 

of necessity or charity excepted," includes "the time be­
tween the midnight preceding and the sun's setting of the 
same day." In the case of Bosworth v. Swansey, the plain­
tiff was traveling in the forenoon of the Lord's day, in 
direct and open violation of the laws of the State. In the 
present case, the bailee of the plaintiff was not traveling on 
the Lord's day as defined by law, nor was he, at the time 
when the injury occurred, traveling in contravention of the 
laws of this State. 

The verdict of the jury must be regarded as having estab­
lished the following facts: that the plaintiff's horse was in­
jured while passing over a road which the defendants were 
bound to keep in rcpa:ir, in consequence of its defective and 
unsafe condition, and without fault or neglect of the person 
driving; that the horse was driven with ordinary and com­
mon care, and that the injury was done at a time when all 
might lawfully travel over the road in question. 

It is immaterial to the defendants whether the horse when 
injured, was driven by the plaintiff or some one else. It 
only concerns them that it should be driven by a careful 
and prudent driver. "rhe time when the injury happened 
was not on the legal Sabbath, it being no more against the 
law to travel after the sunset of that day than on any day 
in the week. The defence is that the plaintiff, having loaned 
his horse on the Lord's day as established by law, cannot 
recover for any injury to the same during that bailment, 
because the contract of bailment, having been made on the 
Lord's day, was illegal and void. The proposition relied 
upon, is, that when property is bailed on the Sabbath, the 
owner cannot claim the protection of the law for any injury 
it may receive on the following Monday, or any other day 
during the continuance of the bailmcnt, because the pro­
perty bailed was originally taken under a contract, which 
the law declares null. The defendants have by their neglect 
occasioned a loss to the plaintiff, at a time and under cir­
cumstances which would render them liable to respond in 
damages to any other citizen of the State, who might have 
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been traveling there at the time. To an mJury ansmg 
solely from their neglect, they interpose as a bar an ante­
cedent void contract with which they have no connection 
whatsoever. When the injury happened no law was being 
violated. Nor is the plaintiff to be placed without the 
protection of the law because he may at some previous time 
have made a contract which it refuses to lend its aid in 
enforcing. lf the contract of bailment was void, no rights 
could be acquired under it. To set it up in defence, is to 
rely upon it as a valid contract, which the law declares it 
is not. .A void contract is to be so far regarded as subsist­
ing, that its very invalidity is to be made to constitute a 
valid defence to parties in the wrong. Such a proposition 
is as devoid of law as it is destitute of logical consistency. 

The learned counsel for the defence places great reliance 
upon the case of Gregg v. Wyman, 4 Cush. 322, where it 
was held that if the owner of a horse knowingly lets him 
on the Lord's day, to be driven to a particular place, but 
not for purposes of necessity or charity, and the hirer in­
jures the horse by immoderate driving, in consequence of 
which he afterwards dies, the owner could not maintain au 
action against the hirer for such injury, though it was occa­
sioned in going to a different place and beyond the limits 
specified in the contract. The autho1~ity of this case has 
been denied by Mr. Justice PERLEY, in a learned and elab­
orate opinion in Woodman v. Hubbard, 5 Foster, 67, where 
the directly contrary doctrine was held to be law. In the 
present case however, it does not become necessary, in this 
judicial conflict of authorities, to determine what, upon the 
particular point in those cases, may be the law in this State, 
inasmuch as the principles there decided are not perceived 
to have any important bearing upon the rights of the parties 
now before us. 

In the case of Gregg v. Wyman, the suit was between 
the parties to a contract which the law declared void. Such 
is not the case here. 

It is argued that" the plaintiff's own illegal act forms one 
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link in his chain of title; that is a defective link, which 
cannot hold the chain together, and the whole must fail." 
But the bailment, whether valid or invalid, constitutes no 
link in the chain of facts upon which his right to recover 
must depend. His right to recover is in no way connected 
with the inquiry whetlwr the driver was bailee or not. It 
equally exists in either event, if the horse was prudently 
driven and the other facts necessary to establish his cause 
arc satisfactorily proved. 

The instruction therefore, that "if \3atisfied the injury 
was occasioned on Sunday after sunset, tho fact that the 
plaintiff had let tho horse and chaise and it had been used 
during an earlier part of that day, would not prevent a re­
covery, if otherwise entitled," was in entire conformity with 
the law as applicable to the facts of tho case. 

This cause was submitted to a jury with clear and accu­
rate instructions as to tho law. Tho facts were peculiarly 
for their consideration. Thero is nothing indicating inten­
tional misconduct or such gross error on their part as seems 
imperatively to call for our interference. 

Exr:eptions and motion overruled. 

NEWBEGIN versus LANGLEY ~ al. 

A conveyance of land and a mortgage back to secure payment of the consid­
eration, constitute but one contract; and if the mortgage is void the other 
deed must be void also. 

Thus, where the demandant conveyed a tract of land to a married woman, and 
for it received her note with her mortgage of the same premises to secure its 
payment, he is entitled to recover possession of the land, the note and 
mortgage being void. 

Non tenure can only be pleaded in abatement, and within the time prescribed 
by the rules of Court. 

ON REPORT. 
WRIT OF ENTRY. 
The defendants pleaded the general issue, and, by brief 

statement, Jane C. Lanf~ley alleged that, at the time of the 
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execution of the mortgage deed, she was, and, at the time of 
the trial, continued to be a married woman, the wife of Rob­
ert Langley, and that the premises are her own freehold. 

Hiram Cole, the other defendant, by way of brief state­
ment, alleged that Jane C. Langley was the lawful owner of 
the premises, and that he was her lessee and tenant. 

The premises were conveyed by demandant to Jane C. 
Langley, one of the defendants, on Feb. 27, 1851, and by her 
reconveyed to him in mortgage, on .A.pril 5, 1851, to secure 
her note for the same. The deed was delivered at the exe­
cution of the mortgage . 

.A.t the time this mortgage was made, Jane C. Langley was 
a married woman, and so reipains; and the evidence tended 
to show that the demandant knew it. 

The case was submitted to the full Court for a decision. 

Emery ~ Loring, for tenant. 
1. The plea of coverture is maintained. 
2 . .A. contract cannot be rescinded excepting in cases of 

fraud or palpable mistakes. Thompson v. Jackson, 3 Rand. 
504; Cross v. Peters, 1 Maine, 376. 

3. Want or failure of consideration, cannot in a Court of 
law be shown in avoidance of a deed. Taylor v. King, 6 
Munf. 358; Vroom v. Phelps, 2 Johns. 177; and same, 179, 
in note; Green v. Thomas, 11 Maine, 318. 

4. There is no failure of consideration in this case. The 
note is not denied or avoided. Grant v. Townsend, 2 
Denio, 336. 

5. The Court has no power to set aside the deed from 
plaintiff to tenant, no fraud or mistake being alleged. 

J. M. Goodwin, for demandant. 
1. The two deeds constitute but one instrument. Dana 

v. Coombs, 6 Greenl. 89; Hubbard v. Cummings, 1 Greenl. 
11; Roberts v. Wiggin, 1 N. H. 73; Bigelow v. Kenney, 
3 Verm. 359. If one deed is void, the other is also, as ap­
pears by the same authorities. 

2. The two deeds constitute one contract, in the nature 
of a condition subsequent. If a married woman take real 

VOL. XXXIX. 26 
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estate upon condition, she takes it cum onere. Cruise, Title, 
B. c. 2, § 19; Law Reg., Feb. No. 1855, p. 240. 

3. The deed to Mrs. Langley is void on account of mis­
take in fact. 2 Kent's Com. 491; Story on Cont., Title 
"mistake in fact." 

4. A.s to Hiram Cole, he shows no defence. His brief 
statement is in the nature of a plea of non tenure, and can 
only be pleaded in abatement. Besides it was not season­
ably filed. 

RICE, J. -The demandant conveyed the premises, by deed 
dated Feb. 27, 1851, to Jane C. Langley, one of the de­
fendants, who then was, and still is, a married woman; and 
said Langley re-conveyed the same, in mortgage, to the de­
mandant, by deed dated April 5, 1851, to secure the pay­
ment of her promissory note given in payment for the prem­
ises in controversy. These deeds, though of different dates, 
were delivered at the same time, and in law constitute one 
contract. Holbrook v. Pinney, 4 Mass. 566; r.lubbard v. 
Cummings, 1 Maine, 11 ; Dana v. Coombs, 6 :~Iaine, 89 ; 
Bigelow v. Kinney, 3 Vermont, 359. 

These deeds became operative, if at all, from the time of 
their delivery. Harrison v. Phillips Academy, 12 Mass. 
456; Dana v. Coombs, 6 Maine, 89. 

The deed and mortgage being one contract must stand 
or fall together. They cannot be void in part and good 
in part. Richardson v. Boright, 9 Ver. 368; Roberts v. 
Wiggin, 1 N. H. 73, and cases above cited. 

The promissory note of a married woman, in this State, 
at the date of this transaction, was absolutely void. Bowe 
v. Wildes, 34 Maine, 566. 

It is a general rule;, (the exceptions to which do not ap­
ply in this case,) that the deeds of married women are void. 
2 Bright's Husband & Wife, 38; Green!. Cruise, Tit. Deed, 
c. 11, § 25; Hill. A.b't, c. 25, § 49; Page v. Page, 6 Cush. 
196; Shaw v. Russ, 14 Maine, 432; Powler v. Shearer, 7 
Mass. 14. 
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It was suggested in the argument, by counsel for the de­
mandant, that the two deeds might be construed as one 
deed upon condition subsequent. If they were to receive 
that construction, the tenants would be entitled to judg­
ment, as the demandant exhibits no right of entry for con­
dition broken. The whole contract is more analogous to a 
deed from demandant with condition precedent unperformed. 
But they do not constitute a deed upon condition, but a 
deed with a defeasance. Greenl. Cruise, Tit. Deed, c. 7, 
§ 25. 

Both the defendants have pleaded the general issue, with 
brief statements, which, though not in form, are in sub­
stance, pleas of non tenure. In all writs of entry, the de­
fendant may plead that he is not tenant of the freehold, 
in abatement, but not in bar. Stat. of 1846, c. 221. These 
pleas cannot avail as pleas in abatement, being informal, 
and not having been filed within the time prescribed by the 
rules of Court, and they are not authorized as pleas in bar. 

The demandant must have judgment. 

AUSTIN versus SMITH. 

By c. 213 of Acts of 1851, it is provided that no action shall be maintained 
on any demand or claim which has been settled, canceled or discharged by 
the receipt of any sum of money less than the amount legally due thereon, 
or for any good or valuable consideration however small. 

lly the term settled in this Act, is meant an intention to extinguish the claim, 
and not a liquidation of the amount due. 

Where payment of part only of an acknowledged debt is made, and no con­
sideration is disclosed for an agreem€nt to forbear to collect the amount not 
paid, an action li€s to recover such balance. 

ON REPORT, RICE, J., presiding . 
.A.ssuMPSIT. The writ contained two counts, one for money 

had and received, the other for goods sold, money paid, &c. 
The following paper signed by both parties was the evi­

dence of plaintiff's claim: -
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"Biddeford, March 12, 1852. 
"I have paid twenty-five per cent. on the amount of one 

hundred and forty-five dollars to Mr. A. Austin, which was 
the amount of his claim on me, and he has consented to 
discharge me until I can pay the balance without distressing 
my family and from costs." 

Evidence in favor and against defendant's ability to pay 
debts was received. 

The case was submitted for the decision of the full Court. 

Goodwin, for defendant, cited c. 213 of Acts of 1851; 
Chitty on Bills of Exchange, 135; Ex parte Tootle, 4 Ves. 
372; Roberts v. Peake, 1 Bar. 323; Chitty on Contracts, 
821, and cases cited in note; Lonsdale v. Brown, 4 Wash. 
148. 

Tapley, for plaintiff. 
The law cited on the other side, as to conditional prom­

ises, does not apply to this case. The paper introduced by 
plaintiff was an admission of liability. The consent to 
,discharge, until defendant could pay the balance without 
distressing his family, was without consideration. It was a 
void agreement; defendant promised nothing. 

If considered a contract, nothing was to be done but to 
pay the money. In such cases a declaration on the money 
-0ounts is sufficient. 2 Green!. Ev. ( assumpsit.) 

But the evidence shows an ability to pay. 

SHEPLEY, C. J. -By the memorandum subscribed by the 
parties and bearing date on March 12, 1852, the defendant 
admits, that he was indebted to the plaintiff to the amount 
of $145. And the plaintiff admits, that twenty-five per 
cent. thereof had been paid, '' and that he has consented to 
discharge" the defendant, until he can pay the balance with­
out distressing his family. The word "discharge," as thus 
used, can mean no more than giving a day of payment for 
the balance, until payment could be so made. 

Payment of a part received as payment of the whole of a 
debt would not by the common law prevent a recovery of 
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the amount not paid, because there would be no considera­
tion for the discharge of that part. So in this case there is 
no consideration disclosed for the agreement to forbear to 
collect the amount not paid. The defendant suffered no 
injury by a payment of part of a debt, admitted to have 
been ji:stly due. The plaintiff acquired no new rights, and 
received only part of what was due him. 

It is not contended that the case comes within the provis­
ions of the A.ct of 1851, c. 213, which declares, that no ac­
tion shall be maintained on any demand or claim" which 
has been settled, canceled or discharged by the receipt of 
any sum of money less than the amount legally due thereon, 
or for any good or valuable consideration however small." 
By the word "settled" as thus used was not intended a 
liquidation or adjustment of the amount due, but such a 
settlement as was intended to extinguish the claim or de­
mand. An agreement not to sue or for delay of payment 
is not embraced by the statute or affected by its provisions. 

Defendant defaulted. 

PIERCE ~ al. versus ROBIE. 

'Where the funds of a voluntary association are put under the control and 
management of trustees, and are loaned to some of its members, an action 
may be maintained in the name of the trustees, though all the parties of 
record are members of the same association. 

And where the trustees, who had taken a note as such, for such a loan, had 
been superseded by others, the latter may prosecute a suit on such note, at 
the request of the association, in the name of the former, and the plaintiffs 
of record are not authorized to release or control the suit. 

:But such plaintiffs of record may require indemnity against costs. 

ON EXCEPTIONS from Nisi Prius, RICE, J., presiding. 
A.ssm.rPsrT, on a note signed by defendants of the follow­

ing tenor:-
" Biddeford, Dec. 13, 1850. 

"For value received, we, Frederic Robie as principal., and 
T. P. S. Deering as surety, jointly and severally promise 
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to pay Morris E. Palmer and William Pierce, trustees of 
York Tent, or their successors in office, the sum of $50, 
in six months after date on demand and interest.'' 

At the time this suit was commenced, Samuel Moore and 
Henry H. McKenney were trustees of the York Tent, and 
while the action was pending, on motion of defendants, were 
required to indorsc the writ. • 

The plaintiffs offered one Leonard Andrews as a witness, 
who was objected to as interested, being a member of the 
York Tent of Rechahites. 

He executed a release to Moore & McKenney and also 
deposited $20 in Court to pay for any costs he might be 
subjected to. He was then allowed to testify. 

It appeared that the Tent was a voluntary association 
where funds were raised by quarterly contributions of its 
members; that such associations have officers known as 
trustees, whose duties are to receive and manage the funds, 
to invest them and pass over the vouchers to their succes­
sors; that the payees of the note were trustees and mem­
bers with the defendants of the association, and that Moore 
and McKenney were trustees at the time this suit was com­
menced, and that a vote had previously been passed author­
izing the trustees to collect the funds due the "York Tent." 

Defendant introduced a release from the plaintiffs of 
record of all demands due, with a request to the Court, that 
this suit might be discontinued, and denying that they had 
authorized its commencement. 

The defendant requested these instructions:- that if the 
jury shall find that the release in this case by said Pierce 
and Palmer to said Robie was in good faith, then that it 
would control this suit, and that defendants would be enti­
tled to their verdict: also that if they should find that the 
plaintiffs are joint creditors with others, of said Robie, then 
they had the right to release the demand, and that their re­
lease would be binding. 

Defendant's requests were refused and these instructions 
given:-
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If the jury should be satisfied of the existence of an 
association known by the name of the York Tent, and that 
said association had entrusted the management of its finan­
cial affairs, and the collection of its debts to trustees, and 
that, at the time this suit was commenced, Samuel Moore 
and Henry H. McKenney were the regularly constituted 
trustees of said association, and were authorized to act as 
the successors of Pierce and Palmer in that capacity, and 
that the authority of Pierce and Palmer to act as trustees 
had ceased, and that the note in suit was the property of 
the above named association, and not of Pierce and Palmer, 
and that said Moore and McKenney had been instructed by 
said association to commence and prosecute this suit against 
the defendant, then this action could be maintained, notwith­
standing the objection of said Pierce and Palmer . 

.A. verdict was returned for plaintiffs. 
Defendant excepted to the instructions and the refmial; 

and also filed a motion to set aside the verdict as against 
the evidence and the law governing the case. 

Luques, in support of the exceptions. 
1. The plaintiffs had the right to control the suit, and 

their release should have been allowed to operate. The 
words "trustees of York Tent" being merely descriptive. 
Buffum v. Chadwick, 8 Mass. 103; Clapp v. Day, 2 
Greenl. 305; Moshier v. Allen, 16 Mass. 450. 

2. The plaintiff had at least a joint interest with others, 
and their release was valid unless it was fruudulent. Lor­
ing v. Brackett, 3 Pick. 403; Eastman o/ al. v. Wright o/ 
al., 6 Pick. 323. 

3. The note belonged to the York Tent, and the action 
should have been in the names of all the owners. But if 
the trustees can maintain the action, it should have been in 
the name of Moore and McKenney, who are alleged to be 
the " successors." Fisher v. Ellis, 3 Pick. 322. 

The first request should have been complied with, and 
that the second should also, he cited Bradley v. Boynton, 
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22 Maine, 287; 3 Kent's Com. 48 and 49; Chitty on Con­
tracts, 6 73. 

That the instructions given as a whole were erroneous, 
he cited Adams Bank v. Jones, 16 Pick. 574. 

Goodwin, contra, that the action may be maintained in 
name of the trustees of such an association, cited Metcalf 
o/ al. v. Bruin, 12 Elast, 400; Davis v. Hawkins, 3 l\L & 
S. 488; Bedford o/ al. v. Britton ~• als., 1 Bing. 399; 
VanNess v. Forest, 8 Cranch, 30; Clapp v. Day, 2 Greenl. 
305; Binney v. Plumley, 5 Verm. 500; Davont v. Guer­
ard, 1 Spear, 242; Ingersol v. Cooper, 5 Black. 426. 

That the plaintiffs of record, as trustees, could not suc­
cessfully object to the use of their names, he cited 1 Chit. 
Plead. 9; Mountstephen v. Brooks, 1 Chitty, 2!J0; Hickey 
v. Burt, 7 Taunt. 49; Innell o/ ux. v. Newman o/ al., 4 
B. & .A.Id. 419; Leg.h v. Legh, 1 B. &. P., 447 and note; 
Payne v. Rogers, Doug. 407; Eastman o/ al. v. Wright 
o/ al. 6 Pick. 322; Manning v. Cox, 17 E. C. L. 87. 

That the successors of plaintiffs to the trust alone could 
institute the suit, and they only in the name of the original 
payees, he cited Ingersol v. Cooper, 5 Blackf. 426; U. S. 
Digest, 900; Davont v. Guerard, 1 Spear, 242; Hill on 
Trustees, 387, note; Clapp v. Day, 2 Greenl. 305. 

The instructions :requested and refused were not appli­
cable to the case and the evidence. Jewett v. Lincoln o/ al. 
14 Maine, 116. 

Exact justice has been done between the parties by the 
verdict under the instructions, and in such case, a new trial 
will not be granted on account of immaterial errors, if there 
are any. Smith v. Richards, 16 Maine, 200; Kelley v. 
Merrill, 14 Maine, 2'.rn; Marshall v. Baker, 19 Maine, 402. 

RrcE, J. - The "York Tent" is a benevolent, voluntary 
association. Its funds were raised by voluntary contribu­
tion of its mem hers, and by the organic rules of the asso­
ciation, were under the exclusive management of trustees, 
in whose name they were invested. The plaintiffs at the 
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date of the note, which is payable to them, or their succes­
sors iu office, were trustees of the association. The defend­
ant, at the time the note was given, was also a member of 
the association and borrowed of its funds the amount of 
money for which the note was given. At the time this 
action was brought, the plaintiffs had ceased to be trustees, 
and were succeeded in that office by Moore and McKenney, 
who under instructions from the association caused this ac­
tion to be brought. These facts are either conceded by the 
parties or found by the jury. 

At a term of the Court prior to the trial, on motion of 
the defendant, Moore and McKenney were required to, and 
did indorse the writ as assignees of the note in suit. 

After the action had been for some time pending in Court, 
the defendant procured releases from the plaintiffs of re­
cord, in which said plaintiffs disavow and disown this suit, 
and request that it may be discontinued, and state that they 
are not aware that they have assigned the note to any person. 

The case is now before us on exceptions, and a motion 
for a new trial on the ground that the verdict is against 
law and evidence. 

The first requested instruction was properly refused. 
The true question was whether the plaintiffs had a right to 
release the defendant and discharge the writ, not whether 
they acted in good faith. They may have acted honestly but 
erroneously. 

It is not the duty of a Judge to give instructions upon a 
point purely hypothetical. Such instructions would tend to 
divert and distract the attention of a jury, and be produc­
tive of injury rather than benefit. Reference must always 
be had to the existing state of the proof, to determine 
whether instructions requested or given are proper or other­
wise. 

The funds of the association, as the evidence fully shows, 
were under the sole management and control of the trus­
tees. In them was vested the legal title, held it is true, 
in trustJ for the benefit of the association. That associa-

VoL. XXXIX. 2 7 
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tion is neither a corporation, nor a copartnership. Its 
members, therefore, who are not trustees, though they may 
have a beneficial interest iu the funds of the association, as 
members, are not for that reason legally the joint creditors 
of the defendant. 'l'he nominal plaintiffs could not there­
fore discharge the defendant simply because they were 
members of the same association. In their capacity as 
members they have no control over the funds. 

The right of the nominal plaintiffs to control this action, 
if any they have, arises by virtue of their being parties. The 
promise was to them; and their control over this suit was 
absolute, unless their v,uthority had been determined by the 
expiration of their term of office. The second request was 
therefore properly withheld. 

The questions raised by the instructions given were, 
whether the action was properly brought in the name of 
the plaintiffs, and if so, whether by their release to this 
defendant, the action was discharged. 

The note is in term:, payable to the plaintiffs. The prom­
ise is to them. The conditional words, " Trustees of the 
York Tent," is merely discriptio personce. Innell er ux. 
v. Newman er al. 4 B. & .Ald. 419; Binney v. Plumbley, 
5 Ver. 500; Ingersoll v. Cooper, 5 Blackf. 426; Clapp v. 
Day, 2 Maine, 305. 

The jury have found that the plaintiffs of record had 
ceased to be tru8tees. With the expiration of their office 
their legal right to control the note expired. The note is 
found in the hands and under the control of Moore and 
McKenney, their successors in office. By the act of succes­
sion, they are to be treated, so far as a right to control 
the property of the "tent" is concerned, as the equitable 
assignees of the plaintiffs. Ingersoll o/ als. v. Cooper, 5 
Blackf. 426. They had the possession of the note, and were 
exercising control and dominion over it. This is evidence 
of ownership. Harriman v. Hill, 14 Maine, 127. 

There is no suggestion that the defendant has ever paid 
this note, nor that he did not receive a full consideration 
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therefor at its inception. On his motion, the trustees who 
are now prosecuting this suit have indorsed the writ as as­
signees, under the provisions of the statute. He was there­
fore secured by having a responsible party to whom he 
might look for his costs1 if he had succeeded in his defence. 

Tho plaintiffs of record do not suggest as a reason for 
desiring to discontinue this suit, any apprehension of being 
subjected to costs. Had that been the fact, the Court would 
have seen that they were amply protected from any loss. 
In reviewing this case, we think the remarks of the Court 
in the case of Harriman v. Hill, cited above, are particu­
larly appropriate when they say, "in the case before us we 
are satisfied that the defence set up is without merits, and 
is an attempt to escape from the obligation of a promise 
fairly made, upon a legal and adequate consideration. .A.nd 
we are further satisfied, that the course taken by the nom­
inal plaintiffs is inequitable on their part; that they are in 
no danger of sustaining loss or injury, and that they have 
nothing to gain by the suppression of this suit, or its tel"­
mination in favor of the defendant." 

We do not think that the case at bar is favorably distin­
guished, for the defendant, from the case above cited, by the 
consideration that he is attempting to withhold funds which 
he has borrowed from a charitable association, and which 
were accumulated by voluntary contributions for benevolent 
purposes, by a defence founded at best upon legal technical­
ities, not to designate it by any harsher name. 

The Court did not err in admitting the witness Andrews. 
Pond v. Hartwell, 17 Pick. 272. 

We do not perceive any error in the instructions given,. 
and think the verdict is sustained by the evidence, and is in 
conformity with both the law and the equity of the case. 

Exceptions and motion overruled. 
Judgment on the verdict. 
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STATE OP MAINE versus HOBBS. 

The twenty-sixth rule of the Court, promulgated in 1820, requiring mo. 
tions in arrest of judgment to be filed within two days after the verdict was 
rendered, had reference only to civil cases, Criminal matters are exempted 
from its limitation. 

If a positive charge verified by the complainant's oath, according to the best of 
his k,wwledge and belief, is made in the complaint before a magistrate, it will 
authorize him to issue his warrant to arrest thereon. 

The facts disclosed on oath by a complainant, to the magistrate, to satisfy 
him that a warrant should be issued, need not be stated in the complaint 
or warrant, excepting in those cases specially required by statute. 

Prosecutions on penal statutell in behalf of the State, are limited to two years 
after the offence has been committed, where no exception is found in the 
statute. 

Under what circumstances judgment in criminal cases will be arrested. 

ON ExcEPTIONS1 SHEPLEY, C. J., presiding. 
Tms was a complaint for unlawfully selling spirituous 

liquors, originally made before a justice of the peace. 
The sale was alleged to have been made on March 5, 1852. 

The complaint was made on May 20, 1854. The justice 
certified that the complainant made oath to the truth of the 
complaint "according to the best of his knowledge and 
belief." 

Before the justice, defendant was convicted, and appealed 
to the Supreme Judicial Court, where he was also convicted. 
He then filed a motion in arrest, for the following reasons, 
but it did not appear to have been done within two days 
after the verdict was rendered. 

1. Because the complaint was.not duly sworn to. 
2. Because the justice did not carefully inquire into the 

circumstances of the case before issuing his warrant. 
3. Because the warrant was issued without probable 

cause, supp,orted by oath or affirmation. 
4. Because tho complaint is sworn to " according to the 

complainant's best knowledge and belief/' and not positively. 
5. Because it was not commenced within the time pre­

scribed by law, after the offence charged in said complaint 
is therein alleged to have been committed. 
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This motion was overruled, and defendant excepted. 

Emery o/ Loring, in support of the exceptions, for the 
1st, 3d and 4th reasons, cited Com. v. Phillips, 16 Pick. 
211; Fogg v. Fogg o/ al., 31 Maine, 302. For the 2d and 
3d, c. 48, § 11, A.cts of 1853; R. S., c. 170, § 3; c. 171, § 2. 
For the 5th, c. 146, R. S., § § 15, 16; c. 211, § 5, A.cts of 
1851. 

Abbott, A.tt'y General, contra. 

SHEPLEY, C. J. -The case is presented on exceptions 
overruling a motion in arrest of judgment. A.n objection 
is made, that the motion was not presented within two days 
after verdict, as required by the twenty-sixth rule of the 
Court. 

That rule was established at April term, 1822, when the 
Court for trials by jury was required to be holden by a ma­
jority of the Justices. No provision having then been made 
for exceptions, alleged misdirections in matters of law were 
presented by motion for a new trial. Motions in arrest, 
and for new trials coupled together, were required to be 
presented within two days after verdict, while by a proviso, 
motions for new trials for matters of law, might be present­
ed at any time before judgment. When the rule is consider­
ed with the proviso, and with the recollection that no provis­
ion had then been made for exceptions or revisions of the 
law in criminal proceedings, it appears to have had reference 
to civil proceedings only. Such, it is believed, has been its 
uniform construction. 

In the case of State v. Soule, 20 Maine, 19, the Court 
appears to have acted upon a motion in arrest made in this 
Court, in a case brought into it by exceptions from the 
District Court. 

The first, third and fourth causes for arrest, have reference 
to the form of the oath, made in verification of the com­
plaint. 

The statute giving justices of the peace jurisdiction of 
offences, requires them to "carefully inquire of the com-
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plainant on oath," c:. 170, § 3, to satisfy the magistrate 
whether the person accused committed the offence. The 
oath and inquiry are not expected to he sufficient to insure 
a conviction. They are expected to present a probable 
cause. 1 Ohitty's Crim. Law, 34. The complaint in this 
case contains a positive allegation, that the offence was com­
mitted by the accused. A foundation for conviction, and 
notice to the accused of the alleged offence, are formally 
presented. 

In this respect it differs from the case of Cornmonwealth 
v. Phillips, lG Pick. 211. In that case the complaint alleg­
ed only, that there was "probable cause to suspect" the 
accused to be guilty. 

The verification of a positive charge by an oath, according 
to the best knowledge and belief of the party, may be suffi­
cient, upon inquiry into the circumstances, to satisfy the 
justice that an offence has been committed, and it may 
therefore be sufficient to authorize him to issue his warrant. 

The second cause assigned is also insufficient. It is not 
necessary that a complaint or warrant should set forth the 
facts, disclosed on oath to the justice of the peace, to sat­
isfy him that it has become a duty to issue his warrant, 
unless the case be one in which it is required by statute, as 
in warrants issued for the search of dwellinghouses. The 
King v. Wilkes, 2 Wilson, 151. 

The fifth cause aseigned, is, that the prosecution was not 
commenced for more than two years after the offence is 
alleged to have been committed. 

By statute c. 146, § 15, it is provided, that actions for 
penalties or forfeitures on a penal statute shall lie brought 
by a person to whom given in whole or in part within 
one year. And by § 16, if not so prosecuted by any indi­
vidual, a prosecution by suit, indictment or information 
may he commenced by the State within two years after the 
offence was committed, and not afterward. If this language 
were considered without reference to previous enactments, 
from which it was derived, it might receive a construction, 
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that the limitation of a prosecution to two years, did not 
extend to all penal statutes, but did to such only as pro­
vided for a penalty to be given in whole or in part to a 
private prosecutor. 

The commissioners to revise the statutes refer in their 
report to the Act of 1821, c. 62, § 14, as containing the 
like provisions without any intimation of a change. That 
statute did contain the- same provisions in substance, with a 
provision also, that "if any action, suit, indictment or in­
formation for any offence against any penal statute shall 
be brought after the time in that behalf limited, the same 
shall be void and of none effect." This includes prosecu­
tions for offences against any penal statute, whether any 
part of the penalty be or be not given to an individual 
prosecutor. That provision was but a reenactment of a 
like provision contained in the Act of Mass., passed on June 
19, 1788; and that appears to have been derived in substance 
from the statute 31 Eliz. c. 5, which declares, "that all ac­
tions, suits, bills, indictments or informations, which after 
20 days next after the end of this session of parliament 
shall be had, brought, sued or exhibited for any forfeiture 
on any statute penal, made or to be made, whereby the 
forfeiture is or shall be limited to the Queen, her heirs or 
successors, only shall be had, brought, sued or exhibited 
within two years next after the offence committed or to be 
committed against such act penal, and not after two years; 
if brought after that shall be of none effect." 

The commissioners and Legislature appear to have con­
sidered, that the effect of this prohibitory clause would be 
preserved by the use of the words "and not afterwards," 
without noticing that the clause contained words making it 
applicable to all penal statutes, and thus relieving the pre­
ceding enactments of the absurdity now presented in them. 

When the history of these enactments is noticed, there 
can remain little of doubt that the Legislature intended to 
limit all prosecutions by the State on penal statutes, to two 
years next after the offence has been committed. 
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A complaint or indictment, which alleges the offence to 
have been committed more than two years before the com­
plaint is made or indictment found, is insufficient to sustain 
a conviction, unless the statute contains an exception pre­
venting the operation of it upon a certain class of persons, 
such for example as those out of the State. In such case 
the judgment cannot he arrested, for there may have been 
proof that the person convicted came within the exception. 

But if the complaint or indictment alleges the offence to 
have been committed more than two years before, and also 
that it has been committed within two years of the time of 
filing the complaint, or finding the indictment, and the accus­
ed be convicted, judgment cannot be arrested. For the 
conviction may have been upon proof of an offence within 
two years. The principle upon which a judgment is arrest­
ed, is, that all which has been alleged in the complaint or 
indictment, may be true, and may have been proved, and yet 
the person convicted may not have committed any offence. 
The People v. Santvoord, 9 Cow. 655; State v. Watts, 10 
Iredell, 369; State v. Rust, 8 Black. 195. 

The offence in this case appearing by the complaint to 
have been committed more than two years before this pros­
ecution was commenced, and there being no exception in 
the statute, judgment must be arrested. 

Exceptions sustained 
and judgment arrested. 

HAM t als., Petitioners for Partition, versus H.rn. 

The commissioners appointed on a petition for partition, have no power to 
determine any question of title to any of the property embraced in their war­
rant, and where they have thus exceeded their authority, their report should 
be re-committed. 

After the interlocutoi·y judgment has been entered in a petition for partition, 
no questions can be raised. by any of the tenants, as to any betterments in 
the common property, while that judgment remains in force. 
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Nor has the law been changed by the Act of 1855, c. 157, but the rights of 
the tenants in the common property must be determined now as formerly 
before the entry of the interlocutory judgment. 

·whether exceptions lie to an order of the presiding Judge, directing a recom­
mitment of the report of commissioners in partition; quere. 

ON EXCEPTIONS from Nisi Prius, SHEPLEY, C. J., pre­
siding. 

PETITION FOR PARTITION. 

The commissioners appointed to make partition made 
their report, which was objected to by the petitioners, be­
cause a large and valuable barn standing on the common 
property, but not on that part assigned to them, was not 
appraised by the commissioners, it being regarded by them 
as the sole and exclusive property of the respondent. 

The defendant offered to prove that the conclusion of the 
commissioners was correct, and prayed that an issue might 
be framed for a jury to try it, if the full Court adopt the 
opinion of the presiding Judge, who ordered the report to 
be recommitted. 

To this order the respondent excepted. 

D. Goodenow and N. D. Appleton, for the exceptions. 
1. 'l'he interlocutory judgment only settled the right to 

have partition. It settles no equities between the tenants 
in common. The respondent could not plead any thing 
which did not deny the right. R. S., c. 121, § § 11, 12. 

2. The commissioners are the most competent to settle 
any equities, arising from a separate occupation and im­
provement. This Court having no equity powers upon such 
partitions, the Legislature undoubtedly intended to change 
their powers to a court of law. Ch. 157 of laws of 1855. 

3. It would be an useless expense to recommit the report, 
if under the statute of 1855, the commissioners would be 
authorized to do precisely what they have done. That 
statute gives no new rights. It may give a new mode of 
remedy in proceedings after the interlocutory judgment. 

4. But without this statute, from the analogies of the 
law it was competent for the report to be made as it is. 

VOL. XXXIX. 28 
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The barn was built hy the respondlmt on a part occupied 
by him exclusively, with the consent of co-tenant. 

J. Shepley, contra, thought the power exercised hy the 
Judge was a discretionary one, to which no exceptions 
would lie, but he waived the objection, and in support of 
the ruling, cited R. S., c. 121, and c. 14:5; Tt'lton v. Palmer, 
31 Maine, 487; Baylies v. Bussey, 5 Grecnl. 153; Treat 
v. Strickland, 23 :Maine, 234; Austin v. Stevens, 24 Maine, 
520; Russell v. Blake, 2 Pick. 505; Brackett v. Norcross, 
1 Grecnl. 89; Liscomb v. Root, 8 Pick. 376. 

RrcE, J. -By observing carefully the provisions of the 
statute relative to the partition of real estate, on petition 
for partition, and thci acts to be performed at the different 
stages of the procedure, it is believed that no difficulties 
will be encountered, nor will any uncertainty as to the pro­
per mode of reaching: given results, arise. Section 11, and 
those immediately following, of c. 121, R. S., provide the 
manner in which the right of the petitioner to have partition, 
and the extent of that right, shall be tried and determined. 
After the rights of the parties arc thus determined, the in­
terlocutory judgment for partition is entered up, in con­
formity with such determination. 

Section 19, of the same chapter provides, that the Court, 
having entered the interlocutory judgment, shall appoint 
three or five disinterested persons, as commissioners, to 
make the partition, and to set off to the petitioners the 
share or shares belonging to them; which shall be express­
ed in the warrant. 

Thus it will be seen that the duties of the commissioners 
are plain. They are simply to make partition of the estate, 
assigning to the petitioners the share or shares belonging to 
them, as expressed in their warrant. They have no author­
ity to try the question of title, or to determine what portion 
of the estate to he divided belongs to either party. The 
whole question of right is determined before their appoint-
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ment, and the interlocutory judgment is the evidence of the 
rights of the parties. 

The commissioners in this case, having erroneously under­
taken to determine a question of right to a portion of the 
estate to be divided, therein exceeded their authority, and 
their report was properly recommitted for the correction of 
that error. 

The question whether Rufus Ham is entitled to better­
ments made by him on that part of the common estate 
which he claims to have occupied in severalty, cannot be 
legitimately raised at this stage of the proceedings. All 
questions touching the extent of his right in the common 
property should have been settled before the interlocutory 
judgment was entered, and the Court has no power to frame 
an issue of fact for the determination of a jury, by which 
the rights of the parties can be affected while that judg­
ment remains in force. 

Nor does the Act of l\farch 16, 1855, make any change in 
the law in this respect. Under that Act, the rights of the 
parties in the common property, must be determined before 
the interlocutory judgment is entered. The commissioners 
ai·e not authorized to try and determine the questions wheth­
er there has been a sale and exclusive possession and occu­
pation of a part of the lands or real estate to be divided by 
any one or more of the tenants in common, by mutual con­
sent; nor whether improvements had been made by build­
ings or otherwise, by such tenant or tenants, on the parts so 
occupied by them, exclusively; otherwise most important 
controversies concerning property might be settled without 
giving the parties thereto the right to a trial by jury, in de­
rogation of an important constitutional guaranty. Such, we 
apprehend, could not have been the intention of the Legisla­
ture. 

We have not considered the question whether exceptions 
would properly lie in this case, such having been the desire 
of both parties. Exceptions overruled. 
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JUNKINS versus DOUGHTY FALLS U:N'ION SCHOOL DISTRICT. 

By R. S., c, 1, § 3, art. 3, words importing a joint authority to three or more 
officers, or other persons, shall be considered as giving authority to the 
majority of such officers or persons, unless it shall be otherwise expressly 
declared in the law giving such authority. 

A committee of three or more persons duly appointed by a school district to 
superintend the erection of a school-house, and the laying out and expend­
ing the money raised by the district, if they employ another person to build 
the house, cannot maintain an action in their own names for such services, 
but the action must be brought by the one rendering the services to the dis­
trict, 

And a majority of such committee may employ one of their own numbei· for 
such service, and unless there is fraudulent or corrupt dealing, such person 
may in his own name recover of the district the amount of his claims. 

,vhere the district raised a certain sum of money towards purcha,sing lancl and 
erecting a school-house of prescribed dimensions, they can interpose no ob­
jection to a claim made ag1Linst them under a contract with their committee, 
that a larger sum was exp,mded by the committee, than that named in the 
vote. 

Nor is it any defence to such a claim, that the school-house was worth no 
more than the money voted, 

But such contractor can only recover for his own services, not for what he 
has paid to another for his bill against the corporation. 

ON REPORT from Nisi Pritts, SHEPLEY, 0. J., presiding. 
AssUMPSIT, to recover on account annexed to plaintiff's 

writ. 
It appeared that at a regular meeting of the defendant 

district, under a warrant containing appropriate articles, it 
was voted to purchase a lot of land and erect a school-house 
with suitable out-buildings; also "to raise four hundred dol­
lars towards purchasing land and erecting school-house, 
out-buildings, &,c." and the plaintiff and two others were 
chosen a committee, under the article, "to see if the district 
will choose a committee to decide upon the description of 
school-house and out-buildings necessary for the accommo­
dation of said district, purchase or rent land whereon to 
locate the same, superintend the erection thereof, and of lay­
ing out and expending the money raised by said district." 

The committee, after advertising for proposals to do cer­
tain work, received none, and employed the plaintiff, The 
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plaintiff also did work, not included in that contract, amount­
ing to $34,38, which was approved by the committee. He 
also paid one Butler $18, for work and materials furnished 
by him in building the school-house. For these two sums 
this suit was brought. 

Evidence of the services rendered, and of the sum paid 
Butler was submitted. Butler's claim was mainly for lum­
ber furnished for the house. 

The cost of the house was $506,14. 
Evidence was introduced by defendants tending to show 

that the house was not worth more than $350. 
The case was submitted to the full Court to decide upon 

so much of the testimony as might be legal. 

N. D. Appleton, for defendants. 
1. .A.II of the committee should have joined in the suit. 

It was a joint committee, with one trust to perform a spe­
cific duty, and to draw the pay from a common fund by their 
joint order. Stat. 1850, c. 193, art. 2, § 9; 1 Saunders, 
153; 1 Chitty's Plead. 8; Nelson v. Milford, 7 Pick. 18; 
Shearman v. Akins, 4 Pick. 283; Darling v. Simpson, 15 
Maine, 175; Moody v. Sewall, 14 l\faine, 295. 

The committee cannot divide and split their accounts and 
subject the district to several suits. Keyes v. Westford, 1 7 
Pick. 275: Scammon v. Proprietors of Saco Meeting-house, 
1 Maine, 262. 

2. It was not competent for the committee to contract 
with one of their number. They were agents to whom was 
confided a personal trust. Story on Agency, 11, 199 to 203; 
2 Kent's Com. 618; 4 Kent, 438; Mills v. Goodsell, 5 Conn. 
251; Church v. M. Ins. Co., 1 Mason, 341; 4 Mass. 522; 
Keyes v. Westford, 17 Pick. 273. 

3. They were limited in their power, and had no right to 
build a house more expensive than that contemplated by the 
district. Davis v. School District in Bradford, 24 Maine, 
349. 

4. The actual worth of the house was not over $350, and 
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the money raised by the district was ample. In any aspect 
the charge of $18, paid to Butler, cannot be included. 

Eastman and Leland, for plaintiff. 

SHEPLEY, C. J. -At a meeting of the district holden on 
April 26, 1851, called by virtue of a warrant containing 
appropriate articles, a vote appears to have been passed 
"to purchase land and erect a school-house and out-build­
ings thereon for the district." And a vote "to raise four 
hundred dollars towards purchasing land and erecting a 
school-house, out-buildings, &c." Also a vote "to have a 
committee of three," and "chose Haven A. Butler, Albert 
Junkins, Oliver Thurrell, committee." 

From the testimony of Butler it appears, that the com­
mittee procured a lot, a frame for the house, and some 
lumber; that they then made out a specification for the 
building, and put up notices for proposals to build it; that 
no proposals were presented within the time allowed; that 
a person proposed to perform the work as required for 
$200, on condition "that the committee would become per­
sonally liable to pay him," which they declined to do ; that 
he then agreed to perform the same work for $1!)(); that 
the plaintiff was employed to perform other work, including 
the painting, not included in his contract, for which he pre­
sented his bill of $34,38, which was allowed by the other 
members of the committee. 

For the recovery of that amount, and for an additional 
sum paid by him to Butler, this action has been commenced. 

Butler states that the whole cost of the house was $506,14. 
The district contends, that its committee was llOt authorized 
to expend more than the $400; that the house was not 
worth that sum; and it interposes other objections to a 
recovery. 

1. The first is, that all the members of the committee 
should have united in the suit. 

Where money is jointly expended by a committee, and 
where they jointly enter into a contract, they should join in 
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an action to recover the money or to enforce the contract. 
·where a committee employs another person to labor for 
their principal, they arc not obliged to commence a suit to 
collect the amount due to such person, and pay it to him. 
The person employed may, by a suit in his own name, re­
cover of their principal the amount due to him. 

Assuming that a majority of the committee might lawfully 
employ one of its own members to work upon the house, he 
would have the same right as another person to maintain a 
suit against tho district to recover compensation for it. 

2. It is insisted, that tho committee could not lawfully 
employ one of its own members to do such work; that the 
trust was a personal one to be performed by all. 

A majority of a committee so composed is authorized by 
statute to act. Ch. 1, § 3, art. 3. A majority having such 
authority to do what all its members might, constitutes a 
party capable of employing; and one of the members of 
the committee, not acting as such, but as an individual, con­
stitutes another party capable of contracting or of being 
employed. In such case the contract is not made or the 
person employed by a committee attempting to make a con­
tract or incur a liability with itself. 

A committee might thus act corruptly and fraudulently, by 
two different members making contracts with each of the oth­
ers, so that each should have a contract in the performance 
of the work entrusted to all. In such case their contracts 
would be set aside. There is in this case no proof author­
izing an inference that there has been fraudulent or corrupt 
dealing. 

3. The third objection is, that the committee were not 
authorized to expend more than $400. 

The vote was to raise $400, "towards" purchasing land 
and erecting a school-house. Instead of imposing a limita­
tion, it holds out an intimation that more might be required. 
The votes under which the committee acted, authorized them 
to procure land, and to erect a school-house upon it of cer­
tain dimensions. 
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4. It is objected that the house was not worth $400 ; and 
testimony is presented to prove it. 

The authority conferred upon the committee, was not to 
erect a house and to receive for it what it might be adjudged 
to be, or be really worth. When, in the exercise of their 
authority to build, they employed a person to work upon 
the house, it would be wholly immaterial to bis right to re­
cover, whether the house was or not worth its cost. He en­
tered into no contract; that it should be. 

There is one item in the plaintiff's account, for which he 
is not entitled to recover. It is the sum of $18, paid to But­
ler for work and materials furnished for the house. 

The plaintiff cannot pay the accounts of others against 
the district, and recover the amount so paid in a suit in his 
own name. 

Deducting that amount and the amount credited, there 
appears to be due to the plaintiff $32,14, for which, with in­
terest from the date of the writ, he will be entitled to judg-
ment. Defendants defaulted. 

RooPER versus TAYLOR. 

The book of a party, containing his original entries of charges fairly and hon­
estly made, in the regular course of his business, and at or about the time 
of the transactions to which they refer, with his suppletory oath, is admissi­
ble as testimony in suppo:rt of the items therein. 

What may be the form or construction of the book, or of what material it may 
be made, if capable of perpetuating a record thereon, is immaterial. 

Thus, if such entries are thus made upon a slip of paper, that paper, with the 
suppletory oath of the party, is competent evidence. 

Nor is it an insuperable objection to the competency of such entries, that the 
quantity and weight of the articles charged, are omitted. 

But the nature of the charg·es to be supported in this manner is well defined 
by law, and it is well settled, that no charges for cash above forty shillings 
can be thus proved. 
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ON EXCEPTIONS from Nisi Prius, SHEPLEY, C. J., pre­
siding . 

.A.ssUlfPSIT. The case was referred. The referee report­
ed, that plaintiff ought to recover eighty-two dollars in full 
of all demands, unless the charges contained in the paper 
annexed to his report, which was produced by plaintiff, as 
containing original entries, should be considered with the 
suppletory oath of plaintiff, proper and legal evidence as 
original entries in support of said charges, amounting, ex­
clusive of tho first charge, to the sum of one hundred and 
three dollars and twenty cents. 

If the Court should be of opinion that the referee ought 
to have admitted that paper and it was legal evidence, then 
the plaintiff ought to recover one hundred and three dollars 
and twenty cents in addition to said sum of eighty-two dol­
lars, amounting to one hundred eighty-five dollars and twen­
ty cents; otherwise the sum of eighty-two dollars only. 

The paper annexed was a small piece by itself headed 
thus," In 1849, to Mr. Dimond Taylor," and contained about 
fifty different items, from Nov. 6, to Sept. 21, 1852. The 
first item was" Nov. 6, cash, $36,00." Under the different 
dates was charged flour, pork, tea, rice, &c., but the quantity 
was not specified. Among them were several items of cash, 
two of which were over forty shillings each. 

The presiding Judge accepted the report and ordered 
judgment for the larger sum stated. 

Exceptions were taken to this ruling. 

J. Dane, jr., in support of the exceptions. 
1. The ruling was wrong, because the referee no where in 

his rep6rt gave the plaintiff a greater sum than $82,00. 
2. If the referee had tho right to make an alternative re­

port, he has not in fact made such a one as to justify the 
judgment for the larger sum. He should have reported the 
facts proved by the evidence. Kempton v. Stewart, 31 
:Maine, 566. He gives no reason for rejecting the evidence. 
He submits to the Court to decide the matter of admissi­
bility upon inspection, and therefore annexed the original 

VOL. XXXIX. 29 
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paper to his report. lt does not appear that it was offered 
as the plaintiff's book of accounts, and he therefore right­
fully rejected it. 

To make the party's book admissible for any purpose, it 
must contain the original entries of the party made by him­
self; it must be an account of his daily transactions; the 
charges must be specific, they must denote the particular 
work or services charged, and the quantity, number, weight, 
or other distinct designation of the materials sold or furn­
ished, and attach the value to each item. Cogswell v. Dol­
liver, 2 Mass. 220; Prince, Adm'r, v. Smith, 4 Mass. 458; 
Mathes v. Robinson, 8 Met. 270; Gibson v. Bayley, 13 
Met. 538; Eastman v. Moulton, 3 N. H. 156; Jones v. 
Jones, 3 Foster, 223. 

But there are obvious objections to the admissibility of 
this paper. 

1. It requires explanation. The name of defendant ap­
pears indeed, but who can tell whether as creditor or debt­
or? Of itself it shows no indebtedness. 

2. The charges are entered on one sheet of gilt edged 
note paper. See cases before cited. 

3. It is obvious that the entries are not original entries; 
that is, were not made at the times they purport to have 
been made. 

4. The articles are not charged by weight, number, or 
measure. 

5. There are two charges among the cash items larger 
than can be proved in this mode. One being for $7,00 and 
the other for $8,00. 

Emery o/ Loring, contra, cited Cogswell v. Dolliver, 2 
Mass. 221; Faxon v. H~ollis, 13 Mass. 427; Prince, Adm'r, 
v. Smith, 4 Mass. 455; Witherell v. Swan, 32 Maine, 247. 

RICE, J. -This case comes before us on exceptions to the 
ruling of the Judge, in accepting a report of a referee. The 
referee stated in his report, that the plaintiff ought to recov­
er against the defendant, eighty-two dollars, in :full of all 
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demands, unless the charges contained in the paper annexed 
to his report, which was produced by the plaintiff, as con­
taining original entries, should be considered, with the sup­
pletory oath of the plaintiff, proper and legal evidence, as 
original entries in support of said charges, amounting, exclu­
sive of the first charge of thirty-six dollars, to the sum of 
one hundred and three dollars and twenty cents. And if 
the Court should be of the opinion that the referee ought 
to have admitted said paper, as containing original entries, 
and legal evidence in the case, then, in the opinion of the 
referee, the plaintiff ought to recover the said sum of one 
hundred and three dollars and twenty cents, in addition to 
said sum of eighty-two dollars. The Court accepted the 
report for the largest sum. 

The paper referred to, contains many charges for cash and 
merchandize, and among them two charges for cash, one for 
seven, and the other for eight dollars. 

The powers of the referee in this case were unrestricted. 
The whole case, both as to law and fact, were submitted to 
his determination. It was competent for him to have ad­
mitted or rejected the testimony, according to his views of 
the merits of the case, and the legal rights of the parties. 
But he has not exercised his full powers, but has presented 
certain legal questions for the decision of the Court. This 
course was also legitimate and proper. The questions thus 
submitted are, substantially, whether the paper annexed to 
his report was competent testimony, and proper to be con­
sidered by him; and if so, whether the charges thereon 
could be legally established by that paper, and the supple­
tory oath of the party introducing it. 

The rule authorizing parties to introduce their books of 
original entries, supported by their suppletory oath, has 
long prevailed in this country, and, under different degrees 
of strictures, is believed to be an established rule of prac­
tice in nearly every State in the Union. 

This species of evidence, has not, however, ordinarily been 
looked upon by the Courts with much favor, but has only 
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been admitted when other and more satisfactory evidence 
could not be obtained, from the necessity of the case, and 
to prevent an entire failure of justice. 

Some degree of uncertainty exists as to what shall be 
deemed books, within the meaning of the rule. The reason 
or necessity which would authorize the introduction as 
evidence, of the regularly kept shop book of the merchant or 
small trader, would seem to apply with equal force, at least, 
to the less formal book of the mechanic or common laborer. 
In practice, Courts have felt the force of this necessity. 
Hence, in the case of Cogswell v. Dolliver, 2 Mass. 218, the 
Court admitted two small memorandum books, not kept in 
the form of a day or waste book, which contained items of 
the account filed, intermixed with various charges relating 
to dealings with other persons, alike irregular, in whatever 
blank space the defendant could find, without reference to 
order, or to dates or pages. 

In Mathes v. Robinson, 8 Met. 269, a "tirne book," kept 
in tabular form, with the snppletory oath of the party, was 
admitted to prove the number of days' labor performed by 
tha plaintiff. 

In Smith v. Smith, 4: Harrington, the plaintiff offered sev­
eral scraps of paper, as his book of original entries, to 
sustain an action for work and labor, goods sold and deliv­
ered, &c. The Court remarked, "that long practice, and 
perhaps necessity, required the admission of such evidence." 
These scraps of paper were permitted to go to the jury, the 
plaintiff swearing to them, as original entries. 

In Hall v. Field, 4 Harrington, the defendant offered a 
sheet of paper, sewed together in octavo, as his book, with 
his suppletory oath, which was admitted by the Court. READ, 

C. J., remarked, "one instance, thirty years back, occurs to 
me; since which I have not objected to such exhibits. It was 
a bit of paper about two inches square, and entered some 
time after the transaction, but was the only evidence, and 
it was admitted on argument, at Dover." 

In Rowland v. Burton, 2 Har. 288, the plaintiff, ( a ncg:ro) 
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was sworn on voir dire, to prove his books; when he pro­
duced, as his book of original entries, a small stick, cut and 
notched in various ways, by which he undertook to prove an 
account running through two or three years, and consisting of 
a large number of items. The Court permitted the stick to 
go before the jury, with the oath of the party that the notch­
es were made at the time the work was done, and the plain­
tiff had a verdict. 

This case finds that the plaintiff was fully examined on 
his book, and the accuracy of his entries tested by an ac­
count made out from it some time before. They corres­
ponded with the exception of one item, and it was after­
wards ascertained that one of the notches had been defaced 
by breaking the stick. 

In this State, in the ease of Kendall, Adm'r, v. Field, 14 
Maine, 30, the plaintiff offered in evidence a shingle, on 
which it was proved that his intestate entered from day to 
day, in the woods, an account of the timber hewed by him, 
under a contract with tho defendant, which was admitted 
by the Court. WESTON, 0. J., in deliYering the opinion of 
the full Court, remarked, "considering the nature of his 
employment, and the place where he was, and that the shin­
gle contained daily minutes of the business in which he was 
engaged, we think it was legally admissible. It was a sub­
stitute for a memorandum book, which answered the. purpose 
at the time, and was, perhaps, as little liable to obliteration 
or erasure, without being detected by the eye, as if made 
on paper. And we are of opinion that it was proper evi­
dence to be submitted to the jury." 

The principle on which this kind of evidence has been 
admitted is carried, in some of the cases above cited, to the 
utmost verge to which it can be extended, without relying 
entirely upon the oath of the party. 

But these and other cases of a like character, clearly 
show, that it is not important what may be the construction 
or form of the book or material used, if it be capable of 
perpetuating a record o!' events, and the charges thereon are 
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fairly and honestly made, in the regular course of business, 
and at or about the time of the transaction to which they 
refer. Such books, thus kept, arc competent evidence, with 
the suppletory oath of the party, as books of original en­
tries. 

If the referee is satisfied that the paper offered by the 
plaintiff, is of such a character, then it is competent evidence 
for his consideration. But if from the statements of the 
party, the nature of the charges, or the appearance of the 
paper itself, he is not thus satisfied, the paper should be 
rejected. 

As was well remarked by SEWALL, J., in Cogswell v. Dol­
liver, "the law has prescribed no mode in which the book 
shall be kept to make it evidence. The question of compe­
tency must be determined by the appearance and character 
of the book, and all the circumstances of the case indicating 
that it has been kept honestly and with reasonable care and 
accuracy, or the reverse." 

If the paper referred to be found to be admissible, on 
the principles already stated, is it competent evidence with 
the oath of the party, to prove the charges thereon? With­
out going into an examination of what may or may not be 
proved in this manner;, it is sufficient to say, that we do not 
perceive any charges on that paper, which from their charac­
ter may not be proved by this kind of evidence, except 
those items of cash which exceed forty shillings, or six 
dollars and sixty-six cents; that being the largest item of 
cash which, by the common law of Massachusetts and of 
this State, can be thus proved. 3 Dane's Ab. 321; Union 
Bank v. Knapp, 3 Pick. 96; Dunn v. Whitney, 1 Fairf'. 9. 
The items of cash found upon that paper exceeding $6,66, 
cannot therefore be proved by the book and suppletory 
oath of the party, according to the rules of evidence existing 
in this State. 

The exceptions must therefore be sustained and the re­
port be committed, to be disposed of by the referee, ac­
cording to the principles herein indicated. 
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HERRICK versus OSBORNE. 

Objections to the allowance of amendments of writs, unauthorized by law, 
can only be made available, by filing exceptions. 

In writs founded upon§ 49, c. 148, R. S., all the material elements necessary 
to give the plaintiff a right of action, must be affirmatively and distinctly 
alleged in his declaration. That such elements may be inferred from other 
parts of the declaration, is not enough. 

Unless the defendant is charged with knowingly aiding and assisting the 
debtor, in the fraudulent concealment or transfer of property liable to seiz­
ure by attachment or levy by the plaintiff, the declaration is insufficient. 

ACTION on the CASE. 
A general demurrer was filed to the declaration, which 

consisted of two counts. Under leave of Court a third 
count was added. 

The.pleadings not being withdrawn, there was a joinder 
in demurrer after the amendment. 

The nature of the action, and substance of the several 
counts, appear in the opinion of the Court, which was drawn 
up by 

RICE, J. -This case comes before us on a general de­
murrer to the declaration. The declaration contains three 
counts, two of which were in the writ as originally drawn, 
and the third subsequently added as an amendment by leave 
of Court. The demurrer was filed before the amended 
count was introduced. At the next term after the amend­
ment was allowed, the demurrer not having been withdrawn, 
was joined by the plaintiff. 

The defendant now contends that judgment should be 
rendered upon the original counts, without regard to the 
amendment, as that was allowed, as he affirms, in his absence 
and without his knowledge or consent. 

Amendments in matter of form, or for circumstantial 
errors or mistakes, are allowable by the provisions of sec­
tions 9 and 10, c. 115, R. S. Such amendments are admis­
sible, though the declaration be so defective that no sufficient 
cause of action be exhibited, when the intended cause of 
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action may be clearly perceived, and no new cause of action 
is introduced. Pullen v. Hutchinson, 25 Maine, 249. 

The granting of such amendments is matter of discretion 
with the presiding Judge, and if prejudicial to other par­
ties, reasonable terms will be imposed, and the adverse 
party will be permitted to amend his pleadings as matter of 
course. Amendments, unauthorized by law, cannot be taken 
advantage of by general demurrer, but may be by exceptions. 
The question whether this amendment was properly a~mit­
ed, is not, therefore, now properly before tho Court. 

This action is founded upon R. S., c. 148, § 49. To enti­
tle the plaintiff to recover, he must allege in his writ, and 
prove that his debtor was possessed of property liable to 
attachment or levy on execution, which was by him fraudu­
lently concealed or transferred, to secure the same from 
creditors, and to prevent the seizure of the same by attach­
ment or levy on execution; that the defendant did knowing­
ly aid and assist in such fraudulent concealment and transfer; 
and that the plaintiff was at the time of such fraudulent 
concealment and transfer, and at the time the action was 
commenced, a creditor of such debtor. 

These elements are substantive and material, and must 
all exist, to authorize the maintenance of an action under 
this section of the statute, which though remedial, is also 
penal in its character. These elements being material, must 
be affirmatively and distinctly alleged in the declaration, 
before a party can be put upon his defence. It is not suffi­
cient that they are stated argumentatively, or may be in­
ferred from other allegations in the writ. 

A general demurrer admits the truth of all facts which 
are well pleaded. Every substantive fact, therefore, which 
is distinctly set out in the declaration in the plaintiff's writ, 
must, for the purposes of this examination, be deemed to be 
true. 

The first count alleges that on the 11th day of August, 
1849, John Tabor of Wells, was indebted to the plaintiff in 
the sum of twenty-six. dollars and forty-four cents, but it 
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does not allege that there was a continuation of that indebt­
edness, nor that it existed at the time of tho alleged fraudu­
lent concealment, or transfer of property, nor at the date of 
his writ, nor that the property transferred to the defendant 
was in the possession of the debtor and liable to attachment 
or levy on execution for his debts. 

Tho second count is liable to the same objections. 
In the second and third counts, it is alleged "that the 

said James Osborne took and received said conveyances of 
said real estate, knowingly aiding and assisting said John 
Tabor, the debtor of the plaintiff, in the fraudulent transfer 
and concealment of his property, to secure the same from 
his creditors and to prevent the seizure of the same by 
attachment or by levy on execution," &c. 

This is not a distinct allegation that the defendant did 
knowingly aid and assist said Tabor, in the fraudulent con­
cealment or transfer of any property of the debtor, which 
was liable to seizure by attachment or levy on execution by 
the plaintiff. It does not therefore appear that the plaintiff 
was in any manner injured by the acts of the defendant, as 
they arc set out in any of the counts in the plaintiff's writ. 

The declaration is therefore adjudged insufficient on de­
murrer, and judgment that plaintiff take nothing by his writ. 

Bourne &" Son, in support of the demurrer. 

Goodwin, contra. 

t BURBANK versus HORN. 

In actions of slander, the time when it was uttered may be alleged with a 
continuando. 

And the place, when alleged with a videlicit, is sufficient, and even its omission 
would only be a fault in form. 

The allegation that the slander was uttered in the presmce and hearing of 
divei·s pei·sons, or in the hearing of certain persons, (by name) sufficiently sets 
forth its publication. 

t In cases with this mark, SHEPLEY, C. J., took no part in their decision, the 
opinions being submitted for concurrence after his commission had expired. 
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Of the declaration in actions of slander. 

To charge one with having "stolen boards," without any qualification, im­
plies the crime of larceny, and no innuendo is necessary to explain its mean­
ing. 

o~ EXCEPTIONS from Nisi Prius, RICE, J., presiding:. 
ACTION OF SLANDER. 
The defendant filed a general demurrer to the writ and 

declaration. The presiding Judge ruled that the writ was 
insufficient, to which the plaintiff filed exceptions. 

The declaration and the objections sufficiently appear in 
the opinion of the Court, drawn up Ly 

TENNi;Y, J. -The defendant filed a general demurrer to 
the declaration in the plain tiff's writ, and in its support it 
is insisted that tho material allegations therein are not well 
pleaded, and consequently are not admitted; and the plain­
tiff is not entitled to judgment. 

It being alleged in all the counts that the words were 
spoken on days named, with a continuando, it is objected 
that the time is too indefinite to enable the defendant to 
prepare his defence. 

The statement of tho time of committing the injuries, ex 
delicto, is seldom material. It may Le proved to have been 
committed either on a day anterior or subsequent to that 
stated in the declaration. When however the act complain­
ed of is single in its nature, as an assault, it would be bad on 
special demurrer, to state that it was committed on divers 
days and times. English v. Purser, 6 East, 396; Michell 
v. Neal o/ u:c., Oowp. 828. But this rule has been restricted 
to actions of trespass; and in case, it has been held proper 
to state the time with a continuando. Macjadzen v. Oli­
vant, 6 East, 387; Benson v. Swift, 2 Mass. 50. 

The objection to place, as stated in the declaration, has 
no foundation in fact. In two of the counts, the words are 
alleged to have been spoken at ".Milton," to wit, at said 
Alfred, the latter having been used in the writ as tho town 
in which the Court, to which the writ was returnable was to 
he holden. In the third count, the words are stated to 
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have been spoken "then and there," after the time had been 
specified in the same count, without alleging therein at what 
particular place it was done; but the word Milton, to wit, 
Alfred, had been used in the preceding counts, to which the 
term "there" may well have been understood to have refer­
ence. In the fourth count, Alfred is alleged to be the place 
where the words were spoken. 

The precise place is only material to be stated in the writ 
in local actions. 1 Chitty's Pl. 383 and 384. In the counts 
where the place is stated with a videlicit, it indicates that 
the party does not undertake to prove the precise place, and 
he would not be holden to prove it, under a plea to the 
merits. 1 Greenl. Ev. § 60. 

The omission of the day, when the time is immaterial, and 
place in transitory actions are only faults in form, ( Gould's 
Pl. c. 9, part 1, § § 9, 10 and 18,) and are aided on general 
demurrer. 

It is contended that the declaration is defective, in alleg­
ing that the words were spoken in the presence and hear­
ing of "divers persons," or of persons specifically named, 
when it should be in the presence and hearing of "divers 
good and worthy citizens." No case is cited as authority, 
that this distinction is material under a general demurrer. 
The statement, that the words were spoken in the "pres­
ence" of divers persons is sufficient, without stating in the 
"hearing" also. Hall v. Hennesley, Oro. Eliz. 486. S. C. 
Nay, 57; Kellan v. 1lfannesley, Oro. Jae. 39; Smart v. 
Easdale, Oro. Car. 199. 

When the action is for words spoken, evidence of the 
speaking before any third person, will be sufficient, although 
the declaration allege them to have been spoken before an 
individual named, and others. Buller's N. P. 5; 2 Stark. Ev. 
844; 2 Greenl. Ev. § 414. If it is unnecessary that it should 
be proved, that the words were spoken in the presence and 
hearing of good and worthy citizens, when so alleged, it is 
not perceived how it becomes essential to make such state­
ment in the declaration, instead of alleging that the words 
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were spoken in presence of divers persons, or of a person 
or persons named. 

It is usual to commence the declaration, either for a libel 
or for words, with inducements of the plaintiff's good char­
acter, and of his innocence of the crime imputed to him by 
the defendant, but they may be omitted and the declaration 
may commence with a, statement of defendant's malicious 
intention to injure the plaintiff. When the libel or slander 
does not affect the plaintiff in his moral character, but 
merely imputes to him insolvency or incapacity in the way 
of his trade, &c., this inducement of good character is 
inapplicable, and the declaration should commence with an 
inducement, respecting his trade, &c. 1 Chitty's Pl. .364; 
2 Chi tty's Pl. 255, note ( o.) When the slander is prima 
facie actionable, as calling a person directly a thief, or 
charging him with having been guilty of perjury, a dec­
laration stating the defendant's malicious intent, and the 
slander concerning the plaintiff, is sufficient without any 
prefatory inducement. 1 Chitty's Plead. 381; 2 ibid. 255, 
notes ( q) and (r.) 

Where the words themselves are such as can only be 
understood in a criminal sense, no inducements of any ex­
trinsic matter is requisite, but if the charge is not necessa­
rily slanderous, the plaintiff must by way of introduction or 
inducement, state that some fact has taken place, to which 
the defendant alluded, and to which the innuendoes must 
afterwards refer. 2 Ohitty's Plead. 256, note ( s.) 

It is said by Lord KENYON, in Holt v. Scholefield, 6 D. 
& E. 691, which was an action of slander, for the charge 
against the plaintiff, made ~y the defendant, that he had 
foresworn himself, "either the words themselves must be 
such as can only be understood in a criminal sense, or it 
must be shown by a colloquium in the introductory part, 
that they have that meaning, otherwise they are not action­
able." 

In Massachusetts, before the separation of this State 
therefrom, it was held that a general count in an action of 
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defamation, as charging the plaintiff with stealing, is good; 
and when one said, "he would venture any thing the plaintiff 
had stolen the book," being proved to have been spoken 
maliciously, would support a verdict for damages. Nye v. 
Otis, 8 Mass. 241. This doctrine has been affirmed in many 
decisions in Massachusetts and in Maine, and may be re­
garded as established. 

The allegation in all the counts is, that the defendant 
charged the plaintiff with having "stolen boards," and the 
accompanying language as stated in some of the counts, 
does not qualify the offensive import of that charge. The 
word "stole," has a well known and definite signification, 
and when one is charged wit~ having stolen any thing of 
value, and the charge in these words is not mitigated by 
others used in the same conversation, they necessarily im­
pute the crime of larceny. In R. S., c. 156, § 10, such mean­
ing is given to the word "stolen," in making it a crime to 
buy or to receive, &c.," stolen goods," knowing them to have 
been stolen. When the word is so used, the charge is made 
no more definite by the innuendo, to explain it as being the 
crime of theft. 

The word "boards" is well understood in its meaning, and 
implies that the owner has property therein of value, and it 
is not necessary that the declaration should contain any 
innuendo expressive of the true signification of the term. 

Deniurrer overruled.­
Declaration adjudged good. 

D. 4" J. H. Goodenow, in ~upport of the demurrer. 

Low, contra. 

HUNTRESS, Petitioner for Partition, versus TINEY 9'" al. 

By R. S. c. 94, § 24, it is required that the officer state in his return of a levy 
of real estate " that they appraised and set off the premises, after -ciewing 
the same, at the price specified," 

39 287 
56 255 
67 34 
-39 -237 
87 223 
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Although the return does not contain the words " after viewing the same," yet 
if it appears that the premises were shown to tlie appraisers, the statute re­
quirement is satisfied. 

In an action or petition relating to land set off on execution, parol evidence, to 
contradict or vary the officer's return, is inadmissible. 

ON REPORT from Nisi Prius, WELLS, J., presiding. 
PETITION FOR PARTITION. The respondents pleaded they 

were sole seized of the premises as tenants in common, each 
of one half. 

The petitioner's title was derived from the levy of an ex­
ecution in his favor against one John D. Pillsbury, and he 
offered tho original writ, judgment, execution and levy made 
within thirty days after the judgment, as evidence. The at­
tachment was made April 23, 1850. 

In October following, Pillsbury conveyed his interest in 
the premises to one of the respondents. 

The respondents ol:dected to the return of the appraisers 
and officer, as insufficient, because it did not appear that the 
appraisers first viewed the land levied upon, or that they 
ever viewed the premises, either before or after their ap­
praisal. 

Petitioner asked leave for the officer to amend his return, 
to show that the appraisers viewed the premises before mak­
ing the appraisal. 

The respondents also offered to prove by one of tho ap­
praisers, that he had been deceived in signing tho appraisal, 
and that the premises described in the return were never 
appraised by them. 

The amendment proposed and the parol evidence were 
rejected. 

It was then agreed, if the return be sufficient and the 
evidence offered by retipondents inadmisible, judgment for 
partition may be entered, and the same judgment if the re­
turn be insufficient and the officer has a right to amend so as 
to affect the title of one of the respondents; but if the 
officer cannot amend, then judgment to be rendered for re­
spondents. 
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In case the evidence was admissible the cause to stand for 
trial. 

N. D. Appleton, for petitioner, maintained, that the re­
turn was sufficient according to R. S., c. 94, § 24, as it sub­
stantially conformed thereto. The return says " the same 
having been shown to us," and they necessarily viewed the 
premises. 13 Maine, 154; 15 Maine, 153; 31 Maine, 546; 
34 Maine, 463. 

If the return be insufficient it is then amendable. 6 Maine, 
162; 23 Maine, 498; 27 Maine, 557; 31 Maine, 120; 34 
Maine, 463; 35 Maine, 207. 

That the testimony was not admissible, he cited 1 Greenl. 
Ev. 275; 2 Starkie, 544; Bott v. Bitrnell, 11 Mass. 163; 
Comyn's Dig. Return, G.; Barney v. York, 8 Maine, 272; 
Waterhouse v. Gibson, 4 Maine, 230; Tibbets v. Merrill, 
12 Maine, 122; Crommett v. Pearson, 18 Maine, 344; Carey 
v. Osgood o/ al., 18 Maine, 152; Wheeler v. Lothrop, 16 
Maine, 18; Lovett, Pet'r, 16 Pick. 84; Allen v. Kingsbury, 
16 Pick. 235; Bamford v. Melvin, 7 Maine, 14; Cowan v. 
Wheeler, 31 Maine, 439; Withington v. Warren, 10 Met. 
431; Bigelow v. Maynard, 4 Cush. 317; Clark v. Burt, 
4 Cush. 396; Leonard v. Smith, 11 Met. 330; 3 Verm. 
420; 19, 334; 5 Conn. 400. 

D. Goodenow, for respondents, maintained, that the tes­
timony should have been admitted, on the ground that a 
gross fraud was perpetrated to which the petitioner was a 
party. That the return was insufficient, he cited 9 Mass. 
92; 9 Mass. 96; 11 Mass. 163; 1 Greenl. Ev. (new ed.) 120. 

That it could not be amended, Williams o/ al. v. Bracket, 
8 Mass. 240; Haywood v. Hildreth, 9 Mass. 396; Water­
house v. Waite, 11 :Mass. 207; 13 Mass. 483; Howard v. 
Turner, 6 Greenl. 106; Buck v. Hardy, 6 Greenl. 162; 
Thacher v. Miller, 13 Mass. 271; Bates v. Willard, 10 
Met. 64; Hovey v. Wait, 17 Pick. 196. 

APPLETON, J. -The petitioner, having a demand against 
one John D. Pillsbury, and having attached his real estate 
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on mesne process, obtained judgment, and before the expir­
ation of thirty days therefrom proceeded to extend his 
execution upon tho real estate attached. The validity of 
this extent is contested by the respondents, and upon the de­
termination of this question, the rights of the parties must 
depend. 

The objection taken, is that the return of the appraisers 
and of the officer is insufficient because it does not appear 
that tho appraisers first viewed the land levied upon, or 
that they ever viewed it. 

Tho oath administered to the appraisers was, "that they 
would faithfully and impartially appraise such real estate of 
the within named John D. Pillsbury as should be shown to 
them to satisfy the within execution and all fees." The 
appraisers certify, that after having boon sworn as above, 
they have appraised and do hereby appraise tho following 
described promises, setting them forth particularly in their 
return, "tho same ha'.1Jing been shown us by Samuel Thomp­
son, the attorney of the creditor, to satisfy this execution 
and all fees. 

The R. S., c. 94, § 24, require that the officer shall state 
in his return on the execution, substantially, the following 
facts, among others. "Fourth, that they appraised and set 
off the premises after viewing the same, at the price speci­
fied." 

It is undoubtedly the better course to follow the language 
of the statute, though in the present case special provision 
is made for a variation, and for the use of equirnlent terms. 
The appraisers were sworn to appraise what should be 
shown them. It appears that the premises having been 
shown were appraised by those to whom they were thus 
shown. If shown, they were viewed. To show, according 
to tho best lexicographers, is to "exhibit to view," to make 
to see," to "make to know," to "make to perceive." The 
degree of examination is no more indicated by the word 
viewed, than by the word shown. The premises upon which 
a levy is made, may be shown to or viewed by certain per-
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sons, and their opportunities of observation, and their means 
of judging of its value, may be alike in either case. 

'l'hc return must be regarded as necessarily implying that 
the premises appraised have been viewed. The return of 
an officer, that the debtor refusing to choose an appraiser, 
two appraisers were chosen by himself, has been held equiv­
alent to the statement that the debtor was notified to choose. 
Sturdivant v. Sweetsir, 12 Maine, 520; Bugnon v. Howes, 
13 Maine, 154; Fitch v. Tyler, 34 Maine, 463. Upon an 
examination of the return of the appraisers, which the sheriff 
adopted, we think it appears, "substantially," that the ap­
praisers have viewed the premises which they have set off 
before the same were appraised, and that the levy must be 
sustained. 

2. The return of the sheriff, as between the parties in 
litigation, is conclusive, and cannot be contradicted by them 
or their privies. Brown v. Davis, 9 N. H. 76; Parker v. 
Guillow, 10 N. H. 103. The sheriff's return is conclusive 
as to the formal proceedings by the appraisers and himself, 
and cannot be controlled by other evidence. Bott v. Bur­
nell, 11 Mass. 163. Where the appraisers erroneously de­
ducted one third part of the actual value of the land for the 
possibility of dower existing in the debtor's wife, it was held 
that parol evidence could not be received to prove this fact. 
Boody v. York, 8 Greenl. 272. Nor can it be received to 
show that certain buildings standing on the land were not 
included in the appraisement. Waterhouse v. Gibson, 4 
Greenl. 230. The return of the officer, on the levy of real 
estate, that the appraisers were discreet and disinterested 
men, is conclusive of the fact. Grover v. Howard, 31 Maine, 
546. So an officer cannot be allowed to contradict his re­
turn, that he has delivered seizin to the creditor. Cowan 
v. Wheeler, 31 Maine, 439. Indeed, in Bamford v. Melvin, 
7 Maine, 14, MELLEN, 0. J., says, it is an incontestable prin­
ciple of law, that "the return of an officer can never be con­
tradicted, except in an action against the sheriff who made 
such return." Such indeed seems to be the concurrent doc-

VOL. XXXIX. 31 
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trine of all tho aufoorities. Root v. Colton, 1 Mot. 345 ; 
Stevens v. Brown, 3 Ver. 421; Metcalf v. Gillett, 5 Conn. 
400. 

The evidence of Baker, as offered, is to the entire contra­
diction of the most material parts of the officer's return. It 
cannot be received without entirely overruling all the ad­
judged cases bearing upon this question. " If the land is un­
dervalued," remarks 1.VESTON, J., in Boody v. York1 8 Maine, 
272, "the debtor has a year within which to redeem; which 
is a much less exceptionable mode of correcting an error to 
his prejudice, than that sought now to be enforced." 

If the officer has made a false return and one which is in­
jurious to the interests of the defendants, or either of them, 
the law affords amp1e means for the vindication of their 
rights. If, then, a wrong has been committed, there are 
abundant remedies by which the wrong can be redressed 
and compensation therefor be had. 

Partition ordered. 
SHEPLEY, C. J., and TENNEY and RICE, J. J., concurred. 

SMITH versus TAYLOR 9" al. 

,vhere a note was given for the interest on a bond, and afterwards another 
bond and note was made in lieu of the former; in an action on the latter 
note, it is proper for the jury to examine both bonds, to ascertain if the inter­
est had been paid otherwise than by the note. 

A note given in renewal of one, which in fact had been paid, is "ithout con­
sideration. 

The relinquishment of an attachment is a sufficient consideration for a note. 

ON EXCEPTIONS from Nisi Prius, SHEPLEY, C. J., pre­
siding . 

.AssmrPSIT, on a promissory note. Tho general issue was 
pleaded. 

Evidence was offered in defence tending to show that the 
note in suit was given for a former note, signed by Taylor, 



YORK, 1855. 243 

Smith v. Taylor. 

the principal defendant, to one Nathaniel Smith, deceased, 
of whom plaintiff was administrator. That Nathaniel, the 
deceased, in May, 1849, gave to Taylor a bond to convey to 
him a farm occupied by him, on the fulfillment of the con­
ditions therein specified. That an attachment had been 
made of Taylor's real estate by suit on the former note. 
That two days before that bond expired, the attachment then 
existing, the old note was given up, and the note in suit 
given in lieu of it. That Taylor protested at the time there 
was no consideration for it, and that the old note had been 
paid. 

The defendant insisted that the former note was given for 
the interest on the bond, and when the interest was paid the 
note was to be given up, and that the interest had all been 
paid on the bond. To prove this he offered another bond 
of nearly the same tenor of the one above, dated prior 
thereto, on which $120 had been indorsed at different times, 
both bonds being conditioned for the payment of the inter­
est on the sums of money therein set forth from February 
12, 1847. 

The instructions, which were excepted to by plaintiff, are 
recited in the opinion of the Court. 

Bourne1 in support of the exceptions. 

Tapley, contra. 

APPLETON, J. - Both bonds, with the indorsements there· 
on, were properly before the jury. They were instructed 
that, " for the purpose of ascertaining whether the whole in­
terest has been paid, otherwise than .by the note, for which 
the one in suit was said to be given, they might examine 
both the bonds and the indorsements made upon them." To 
this there can be no objection. The jury may have erred 
as to the probative force of the testimony, but that error 
cannot be corrected by us upon exceptions. 

It is difficult to perceive any well grounded cause of com­
plaint to the instruction "that if satisfied the note in suit 
was given for the note of July 12, 1849, for $150, and that 
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the last named note was given to be applied to pay the in­
terest and principal on tho bond, and that the whole amount 
of that interest and principal had been paid without the ap­
plication of that note;, the plaintiff would not be entitled to 
recover." 

The jury were further instructed "with respect to the at­
tachment, that tho relinquishment of an attachment by which 
any valuable interest was secured, would be a sufficient con­
sideration for a note; that they would consider whether the 
testimony proved, that the relinquishment of the attachment 
constituted any part of the consideration of the note of 
1849, and whether the note was due at the time, and if they 
should be satisfied, that the relinquishment of the attach­
ment did not constitute a part of the consideration of the 
note in suit, or if it did, that the attachment was made on a 
writ founded on a note not due, that then the relinquishment 
by giving a new note for that one would not constitute a 
sufficient consideration." 

The jury must have found that the relinquishment of the 
attachment constituted no part of the consideration of the 
note in suit, and that the attachment was made on a writ 
founded on a note not due, for had not both these facts 
been found adversely to the plaintiff, the verdict must have 
been in his favor. 

If the relinquishment of the attachment formed no part 
of the consideration, that relinquishment must be regarded 
as unimportant in its bearing upon the case. Whether it 
did or did not enter into the consideration of the note was 
properly left to the jury. 

If the note for which the one in suit was given, was not 
due, the relinquishment of the attachment forming no por­
tion of its consideration, then it will be difficult to perceive 
in what its consideration consisted. In Wade v. Simeon, 2 
C. B. 548, TINDALL, C. J., said "it is almost contrn bonos 
mores, and certainly contrary to all principles of natural jus­
tice, that a man should institute proceedings against another, 
when he is conscious he has no good cause of action. In 
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order to constitute a binding promise, the plaintiff must 
show a good consideration, something beneficial to the de­
fendant, or detrimental to the plaintiff. Detrimental to the 
plaintiff it cannot be if he has no cause of action; beneficial 
to the defendant it cannot be; for in contemplation of law, 
the defence upon such an admitted state of facts must be 
successful, and the defendant will recover costs, which must 
be assumed to be a full compensation for all the legal dam­
ages he may sustain. The consideration therefor altogether 
fails." In Wilbur v. Crane, 13 Pick. 284, the note in suit 
was given to settle a bastardy process, commenced by and 
in the name of a married woman, and for the settlement of 
which she gave a discharge. It was urged that the process 
was at any rate only voidable and not void, and that the sur­
ceasing the suit was a sufficient consideration. "We con­
sider it," remarks WILDE, J., "immaterial whether the pro­
cess was void or only voidable by plea of abatement. If 
the defendant had a legal right to defeat the process, the 
surceasing the suit was not a valid consideration to support 
the note." The same doctrine was held in Gould v. Arm­
strong, 2 Hall, 266. The case, as presented by the instruc­
tions, is simply one of giYing a note in renewal of one with­
out consideration, or which bad been paid, in which case, the 
new note is clearly without consideration. 

The compromise of a suit, where the legal right is doubt­
ful, is undoubtedly a valid consideration for a promise to 
pay a sum of money for its abandonment. In such case the 
inequality of consideration constitutes no valid objection. 
But in the present case no such question is presented for 
our consideration. Exceptions overruled. 

Judgment on the verdict. 
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t WoosTER <r al. versus GREAT FALLS MANUFACTURING Co. 

By c. 126, R. S., it is provided that any man may erect and maintain a water­
mill and a dam to raise water for working it, upon and across any stream 
that is not navigable, upon the conditions therein named, and when such 
dam is lawfully erected, the person sustaining damages in his lands by being 
overflowed by such dam, may obtain compensation by complaint, and that 
no action shall be sustained at common law for the recovery of damages for 
such overflowing of lands, except in the manner provided to enforce the 
payment of damages, after they have been ascertained by complaint. 

To entitle the owners of a dam and mill to the benefits of this statute, the 
mill as well as the dam must be situated within the limits of this State. 

And where the owner of land is damaged by its overflow, by means of a dam 
erected to operate a mill si:tuated in another State, across a river, the bound­
ary of the two States, he may maintain an action for his indemnity at com­
mon law. 

ON EXCEPTIONS from Nisi Prius, SHEPLEY, C. J., presiding. 
CASE to recover damages for flowing land. 
Salmon Falls river is tho boundary line between Maine 

and New Hampshire. The defendants are a corporation 
under an Act of New Hampshire, and are also recognized 
as such by an Act of l\faine. Across this river, in August, 
1846, they commenced to build a dam upon their own land, 
and finished it in the autumn of 1848. They built a grist­
mill in 1847, in Somersworth, N. H., which was operated 
by means of this dam, but none whatever in this State. 

The plaintiffs, in November, 1846, built a dam across 
Hilliard's brook in Berwick, in this State, and erected a 
small building, and used the water for machinery to turn 
wood. This brook discharged itself into Salmon Falls 
river. No dams had previously been erected on the sites 
of either party. 

By means of defendants' dam, the flow of the river was 
so o lJstructed as to co Yer the plaintiffs' dam several feet, 
and to destroy his building and appendages. 

The defence was that they were entitled to the benefit of 
c. 126, R. S., and that this action could not be maintained. 

But the jury wore instructed that tho defendants were 
not entitled to tho benefit of that statute, and that this 
action might he maintained upon proof of such flowing 
upon plaintiffs' land, occasioned by defendants' dam. 
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To these instructions defendants excepted, the verdict 
being returned for plaintiffs. 

Leland, in the opening argument, to sustain the posi­
tions taken at the trial for the defence, cited the various 
Acts in relation to mills, passed in Massachusetts from 1709 
down to the time of the separation, and our statutes upon 
that subject, from which he argued, that the common law 
remedy for flowing lands is taken away, and the remedy is 
by complain( alone under the statute c. 126, R. S. Stow­
ell v. Flagg, 11 Mass. 364. 

He also argued the rights of riparian proprietors and 
mill owners. 

Kimball, contra, argued, that defendants were not the 
owners of a mill within the purview of c. 126, and were 
liable only at common law. Fitch v. Stevens, 3 Met. 426. 
That their mill being beyond the jurisdiction of this State, 
the lien contemplated by the statute was ineffectual, and the 
plaintiffs are compelled to resort to the common law. That 
the judgment recovered upon a complaint is a charge upon 
the dam, land, mill and appurtenances, to which it attaches, 
even against the assignee of the estate. Pierce v. Knapp, 
34 Maine, 402; Knapp v. Clark, 30 Maine, 244. But the 
defendants have built no such mill within reach of the pro­
cess of our Courts, and they cannot extend their power into 
a foreign territory. Farnham v. Blackstone Canal Co., 
1 Sumner, 62; Slack v. Walcott, 3 Mason, 508. Without this 
form of action the plaintiffs are remediless. Bill of Rights, 
art. 1, § 1. 

C lijf ord, in reply, argued, that the fact of the dam extend­
ing across the stream into New Hampshire, did not make it 
less a dam upon a stream of this State, as one-half of it was 
actually in this State, and that consequently the remedy of 
the party was fixed by our laws. But it was not necessary 
that the dam should be immediately connected with the mill 
in order that it should be under the protection of the stat­
ute, and it has been held to apply to reservoir dams remote 
from the mills, and not even on the same stream. Nelson 
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v. Butterfield, 21 Maine, 220; Walcot Man. Co. v. Up­
ham, 5 Pick. 292; lWhitney v. Gilman, 33 Maine, 273; 
Shaw v. Wells, 5 Cush. 537. 

The provisions in the .A.ct relied on furnish ample means 
of compensation. The lien extends not only to the mill 
and mill-dam with its appurtenances, but to the land under 
and adjoining the same and used therewith. 

When the defendants come here to defend their rights, 
they place their rights, so far as the remedy and the pro­
ceedings to enforce it are concerned, under the laws of 
Maine; and the remedy and proceedings to enforce it are 
governed by the laws of this State. Story on Conflict of 
Laws, § § 556, 576; Furgerson v. Fyffe, 8 Clark & Fen­
nelly, 121; De la Vega v. Kanna, 1 Barn. & .A.dol. 284. 
The very purpose of the mill .A.ct was to encourage the im­
provement of water power and to relieve it from the vex­
atious litigation to which it was formerly subjected . 

..APPLETON, J. - It appears that the defendants built a 
dam across the Salmon Falls river, on their own land, and 
erected a grist-mill connected therewith, and receiving its 
power from the water flowed thereby. The river, at the 
place where the dam was built, is the boundary line between 
this State and New Hampshire. The mill is in Somersworth, 
in the latter State. 'The land of the plaintiff in Berwick, 
in this State, having been flowed and his real esta,te injured 
by the defendants' dam, he brought an action on the case 
against the defendants to recover damages for the injuries 
thereby sustained. 

The law seems to be well settled, that for all injuries to 
real estate, the remedy must be sought for in the jurisdiction 
where the wrong was committed. It was held in England, 
that trespass could not there be maintained for breaking and 
entering a house in Canada. Doulson v. Mathews, 4 D. 
& E. 503. The law was so held by ,Mr. C. J. l\1ARSHALL, in 
the famous controversy relating to the batture at New Or­
leans. Livingston v. Jefferson, 1 Brock. 203. It was decided 
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by the Supreme Court of New York, that an action will not 
lie for an injury done by the diversion of a water-course, 
when the premises injured are situated in another State. 
"It appears to be conclusively settled," remarks NELSON, 
C. J., in Watts' Adm'r v. Kinney, 23 Wend. 484, "that an 
action on the case for diverting a water-course, so far savors 
of the realty as to be classed with local actions, and must be 
tried in the county where the injury happened. It stands on 
a footing in this respect with real and mixed actions, such as 
trespass quare clausum fregit, ejectment, waste, &c., where, 
if the lands lie in a foreign country, they cannot be tried 
here." The judgment of the Court in this case, was subse­
quently affirmed by the Court of Errors. Watts' Adm'r v. 
Kinney, 6 Hill, 82. It was decided in New Hampshire, that 
an action on the case to recover damages for flowing the 
plaintiff's land is local, and must be brought in the county 
where the land lies. Worster v. Winnepiseogee Lake Co., 
5 Foster, 525. It is apparent, therefore, that the plaintiff 
can maintain no action in New Hampshire for any injury he 
may have sustained, and that unless he can seek and obtain 
redress in this State, he is without remedy . 

.A.n action on the case has been regarded as the appro­
priate remedy at common law for any injury arising from 
an unlawful diversion or misuser of a water-course. This 
seems to be the form of action in use in New Hampshire, 
for any injury occasioned by flowage. lfroodman v. Tujfts, 
9 N. IL 88; Worster v. Winnepiseogee Lake Co., 5 Foster, 
525. But in Massachusetts, as well as in this State, this mode 
of obtaining· redress has been superseded by Acts in these 
States regulating mills and mill-dams. Stowell v. Flagg, 
11 Mass. 364. 

It is well settled law that whatever relates to the remedy 
to be enforced, must be determined by the lex Jori, the law 
of the country to the tribunals of which appeal is made. 
The learned counsel for the defendant, relying upon this 
principle of law, insists that this case is within the provisions 
and entitled to the benefits of R. S., c. 126, § 28, which pro-

VoL. XXXIX. 32 
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vides that "no action shall be sustained at common law for 
the recovery of damages occasioned by the overflowing of 
lands as beforementioned, except in the special cases pro­
vided in this chapter, to enforce tho payment of damages 
after they have been ascertained by process of complaint, 
as aforesaid." As there has been no previous ascertain­
ment of damages by complaint, if the statute is to Le held 
to apply to a case circumstanced like the present, this suit 
is distinctly within the statutory prohibition. The ques­
tion for determination, therefore is, ·whether, when tho mill 
to be benefited by the dam is in another State, the party 
whose land is flowed by its dam, can maintain an action on 
the case for such fiowage, or is restricted to the statutory 
remedy by complaint. 

All legislation is necessarily territorial. Tho statutes of 
a State are binding only within its jurisdiction. The Legis­
lature cannot, if they would, authorize acts to be done in a 
foreign territory. "Every Legislature," remarks :~fr. Justice 
STORY, in Farnharn v. Blackstone Canal Corp. 1 Sum. 62, 
"however broad may be its enactments;, is supposed to con­
fine them to cases or persons within tho roach of its sove­
reignty." They cannot affect or control property elsewhere, 
and it is not to be presumed they intended to exceed their 
jurisdiction. 

From a perusal of R. S., c. 126, concerning mills and mill­
dams, it is abundantly apparent that the design of the Leg­
islature was only to affect lands and rn ills within tho limits 
of tho State. The right to erect mills - tho provisions 
as to the height to which the water may be raised, and the 
length of time during which it may be kept up each year -
the appointment of commissioners, and tho proceedings 
under tho commission -the right to require security for 
yearly damages - the lion given upon the dam and mills -
the mode of enforcing that lien, and the effect of a sale 
under the process provided by statute -the right of red em p­
tion - the right of either party if dissatisfied w.ith the an­
nual cornpensatton to file a new complaint- each and every 
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provision of the statute, from the commencement of pro­
ceedings under it, to their final conclusion, contemplate 
action within our territorial jurisdiction. The dam which 
causes the flowing- the mill for the benefit of which such 
flowing is permitted, and the land overflowed, or the pro­
perty otherwise damnified by these erections, are assumed 
to be within the boundaries of the State, and within legisla­
tive jurisdiction. 

It is provided by § 1, that "any man may erect and main­
tain a water-mill, and a dam to raise water for working it, 
upon and across any stream that is not navigable, upon the 
terms and conditions, and subject to the regulations herein­
after expressed." The license to erect is upon certain terms 
and conditions, and subject to certain regulations. If the 
terms and conditions are not complied with, and the regula­
tions, subject to which the right is granted, cannot be enforc­
ed, the riµ;ht to "erect and maintain a water-mill, and a 
dam to raise water for working it," is not given. To hold 
otherwise would be to decide that the right is not up­
on terms and conditions, and subject to regulations, but 
that it is unqualified and without limitation. The statute 
itself is a liberal exercise of power on the part of the Leg­
islature over the property of one citizen for the benefit of 
another. The party, therefore, seeking protection under 
this Act must show his erection to have been upon the terms 
and conditions, and to be subject to the regulations which 
the statute has prescribed for the benefit and protection of 
the land owner, else he does not bring himself within its 
plain and obvious meaning. 

The relief of the mill owner from the multiplicity of suits 
to which, by the common law, he would have been exposed, 
was an object, the attainment of which the Legislature had 
in view in the passage of the Act under consideration. But 
the mill owners, to be relieved, must be those who were sub­
ject to such suits. The statute neither gives nor purports 
to give to the inhabitants of New Brunswick or New Hamp­
shire any right within the limits of those governments to 
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build mills and erect clams for their use, by which the lands 
of citizens of this State may bo flowed. The right is given 
to those only against whom the terms and conditions of the 
statute can be enforced, and when the mills and mill-dams 
are subject to the regulations proscribed. 

The prohibition of section 28, is against the mainten­
ance of any action at common law "for the recovery of 
damages, occasioned by tho overflowing of lands as before 
mentioned." But tho cases before mentioned arc those to 
which the previous provisions of tho statute apply. .As to 
all such, the land owner receives the protection intended by 
the Legislature. But when, from the nature of the case, he 
cannot derive any benefit from the various provisions of the 
statute for his security, tho section cannot apply. These 
proceedings are against the property, and protect the land 
owner by giving him a lien for his damages upon the same. 
When the mill upon which the security is given is without 
the State, all these statute proceedings are unavailing. A.s 
the land owner cannot obtain any of the benefits given him 
in lieu of his common law rights, he must be regarded as 
remitted to those rights. 

The construction here given is in entire conformity with 
the authorities bearing upon the subject. In Fisk v. Fram­
ingham Manufacturing Company, 12 Pick. 68, Mr. Chief 
Justice SHAW says," It is well settled, that in all cases where 
the party is entitled to his damages upon complaint, under 
the statute, his common law remedy is taken away." It 
is obvious, that when the party cannot proceed by com­
plaint, as where the mill is without the State, that unless 
the party aggrieved can proceed at common law, he is with­
out remedy. So when the mill has ceased to be used or 
has been removed and not replaced, the dam ceases to be 
a mill-dam, under the protection of the mill Acts, and the 
remedy for the owner of the land which is flowed by it, is 
by an action at common law. Baird v. Hunter, 12 Pick. 
556. To entitle a party to the protection of this statute, 
it is not enough that he erect a dam across a stream run-
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ning through his own land. There must be a mill in con­
nection with his dam, or an intention forthwith to erect 
one, else he is not a mill owner within the purview of the 
statute, and is liable at common law in an action on the case 
for damages occasioned by means of his dam flowing the 
dams of others. Fitch v. Stevens, 4 Met. 426. There is 
no mill in this State connected with the defendants' dam, and 
the defendants are not within the spirit or meaning of the 
statute which they invoke in their aid; for they have not 
afforded the plaintiff, by any erection of theirs, the security 
which the statute contemplates. United States v. Ames, 
1 W. & M. 76. 

It is not contended that the Legislature of New Hamp­
shire have authorized the raising of the dam within that 
State, whereby the waters of the river may be flowed back 
to the injury of land situated in this State. The important 
and delicate question which might be presented in case the 
defence rested upon the local law, is not presented because 
the dam is partly in this State, and the defendants justify 
under no special legislation of New Hampshire. 

Upon a careful examination of the statute, the conclu­
sion is, that mills without the jurisdiction of the State, not 
being subject to the terms, conditions and regulations of 
the statutes, are not entitled to its benefits; and that the 
common law remedy remains unaffected by its provisions. 
The instructions given were in conformity with the unques­
tioned intentions of the Legislature, and the just construc­
tion of the statute, and the exceptions thereto must be over-
ruled. Exceptions overruled. 

Judgrnent on the verdict. 

t ROCKINGHAM MUTUAL FrnE INs. Co. versus BosHER. 

,vhere property insured is wilfully and maliciously burned by a third persqn, 
no action can be maintained against the wrongdoer, for the money paid by 
the insurer in his own name. 
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TRESPASS ON THE CASE. 
'I'he plaintiffs insured one Shannon in a certain sum upon 

his store or shop and goods therein, wltich was burnt during 
tho life of the policy. 

The loss was adjusted by the parties to the policy and 
paid; and this action was brought to recover the amount so 
paid, of the defcndan t, who was alleged in the writ to have 
wilfully and maliciously set fire to the building for the pur­
pose of defrauding Shannon, the owner, and the plaintiffs. 

A general demurrer was filed to the declaration. 
It was agreed, that if in the opinion of the Court the 

action is maintainable, the demurrer may be withdrawn and 
the cause stand for trial. 

Clifford and J. lYJ. Goodwin, in support of the demurrer, 
cited The London Assurance Co. v. Sainsbury &" al., 3 
Doug. 245; Mason v. Sainsbury .y al., 3 Doug. Gl; 2 Phil. 
on Ins. 4th ed. § 2001; Marshall on Ins. 691; Arnould on 
Ins., Perkin's ed. 1180; Clark v. lnhabt's of Blything, 2 
Barn. & Cress. 254,; Yates v. Whyte 9· als., 4 Bing. N. C. 
272; Hart o/ als. v. Western Railroad Cor. 13 Met. 105. 

Eastman o/ Leland, in support of the action, cited R. 
S., c. 162, § 13, and contended, that the English authorities 
referred to, were made under the Riot Acts, and the .Acts 
creating the "Hundred;" and that under them, was no such 
remedy given to the party injured as by the statute of our 
State. 

TEXNEY, J. - This action is trespass on the case for the 
recovery of money paid by the plaintiffs to one Shannon, 
on their policy of insurance against damage by fire on a 
store, in the town of Saco, and merchandize therein, alleged 
to have been damaged from a fire wilfully and maliciously 
kindled by the defendant for the purpose of injuring the 
said Shannon and the plaintiffs. The defendant filed a 
general demurrer to the declaration, and the parties agree 
to submit the question, whether the action can be main­
tained in the name of the company. 
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'l'ho contract of insurance is one of indemnity between 
the parties thereto; and so far as the question before us 
arises, it does not diffor essentially from other contracts of 
indemnity or guaranty. "When the owner who prirna Jacie, 
stands to the whole risk and suffers tho whole loss, has 
engaged another person to be at that particular risk for 
him, in whole or in part, the owner and insurer are in 
respect to that ownership, and the risk incident to it, in 
effect one person, having together the beneficial right to an 
indemnity. If therefore tho owner demands and receives 
payment of that very loss, from tho insurer, as he may by 
virtue of his contract, there is a manifest equity in trans­
ferring the right to indemnity, which he holds for the com­
mon benefit, to the insurer. It is one and the same loss 
for which he has a claim of indemnity, and he can equitably 
receive but one satisfaction." Hart .y als. v. Western 
Railroad Corp., 13 1\fot. 99. 

By the contract of insurance, in tho case of loss, the 
assured having a claim upon the underwriters, to bear the 
whole or a part of it for him, according to the terms of the 
policy and the extent of the loss, the privity is between the 
parties to that contract alone. And payment to the owner 
by tho insurer, does not bar the right against another party 
originally liable for the loss, but the owner by recovering 
payment of the underwriters, becomes trustee for them, and 
by necessary implication makes an equitable assignment to 
them of his right to recover in his name. This principle 
is recognized in Randall v. Cochran 1 1 Vesey, sen., 98; 
}}Jason v. Sainsbury .y als., 3 Doug. 61; Yates v. Whyte, 
4 Bing., N. C. 272; Clark v. The Hundred of Blything, 
2 B. & C. 254; Cullen v. Butler, 5 M. & S. 466, and in 
the case cited from 13 Mot. In the case of Mason v. Sains­
bury, which was an action to recover damages caused by 
the mob, brought upon the Riot Act against the hundred, 
the plaintiff had an insurance on the property injured, and 
had received payment for the loss of the insurers. The 
action was in the name of tho owner by his consent, for the 
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benefit of the underwriters. Lord }fAxsFIELD and tho whole 
Court held the action maintainable. BULLER, J., is reported 
to have said, "it was to be treated as an indemnity, in which 
the principle is, that the insured and the underwriter arc as 
one person." And P .ARK, J., in Yates v. Whyte, says, " It 
has been laid down by text writers, that when the assured 
has been indemnified for a wrong, recovers from the wrong­
doer, the insurers may recover the amount from tho assured. 
In Randall v. Cochmn, it was said they had the clearest 
equity to use the name of the assured." 

An attempt was made in the case of The London Assur­
ance Co. v. Sainsbury, 3 Doug. 245, by the office, which 
having paid the assured the amount of the loss sustained 
by him, in consequence of a demolishing by rioters, sued 
the hundred, under the statute of 9 George I., stat. 2, c. 5, 
§ 6, in its own name. But it was held by Lord ThlANSFIELD 
and BULLER, J., (WILLES and ASHURST dissenting,) that the 
office was not entitled to recover, and judgment was given 
for the defendants, which was unanimously affirmed in the 
Court of Exchequer Chamber. 2 Phil. on Ins. 607, 2nd 
ed. This case has not been overruled by any cited for the 
plaintiffs, or which we have been able to find. And the 
reason of the doctrine of the cases, in which it was held 
that an action may be maintained in the name of the owner, 
as the trustee of the insurer, who has paid the loss, against 
the wrongdoer or party first liable as principal, is wholly 
inconsistent with tho principle that the insurer can in his 
own name recover for money paid on the contract of in­
surance in an action against the wrongdoer. For the in­
surer and assured being in effect one person, each cannot 
maintain an action at the same time, and for the same loss, 
where there can be but one satisfaction. 

But the plaintiffs rely upon the provisions of R. S., c. 
162, § 13, that if any person shall wilfully or maliciously 
injure, destroy or deface any building or fixture thereto, not 
having the consent of the owner thereof, or wilfully or 
maliciously destroy, injure or secrete any goods or chattels, 
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&c., he shall be punished, &c., and shall also be liable to 
the party injured in a sum equal to three times the value 
of the property so destroyed or injured, in an action of 
trespass. A little consideration will alone be sufficient to 
satisfy the mind, that this provision cannot be construed, 
so as to give a right of action to a party, who had none 
before, at common law. It was designed to increase the lia­
bility in the amount to be recovered of one who should 
wilfully or maliciously destroy, injure or deface, or secrete 
the property of another person, by the owner thereof, and 
not by the one who should have no interest in the property, 
but who might be romotely prejudiced by virtue of some 
contract with the owner. 

The damages to be recovered are clearly designed to be 
for the loss of the property itself, and not for that which 
was the indirect consequence of that loss. Damages to be 
recovered are measured by the value of the property de­
stroyed or injured, alone. The loss or diminution in the 
value of the property may be greater than that which the 
insurer may be obliged to pay under the contract of insur­
ance. But the underwriter, if he can recover at all, is not 
restricted in his damages to the simple amount paid by him 
to the assured, for the money so paid is not the property 
destroyed or injured, but he is entitled to damages equal to 
three times the value of that property. And when the 
wrongdoer has satisfied a judgment for the damages to that 
amount in favor of the underwriter, he is discharged from 
all further liability; and it is not perceived in what mode 
the owner can obtain remuneration for his loss, above the 
simple sum paid by the insurer. The proposition which 
might lead to such consequences cannot be admitted. 

Demurrer sustained. 
Declaration adjitdged baa. 

VOL. XXXIX. 33 
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t INHABITANTS OF SACO versus WoODSUllf '5" als. 

By § 13 of c. 48, of Acts of 1853, it is provided, that if any person shall claim 
an appeal, as specified in ,j 6, of c. 211, of Acts of 1851, the Judge or justice 
shall grant his appeal and order him to recognize in the sum of one hundred 
dollars, with sufficient sureties, for his appearance, and for prosecuting his 
appeal, and he shall stand committed until the order is complied with, and 
he shall also give a bond as therein provided. 

So much of this sectifn as requires the giving of the bond, is in violation of 
the provisions of the Constitution, and inoperative and void. 

And any sale of spirituous or intoxicating liquors by the principal obligor, 
during the pendency of the appeal, in connection with which such bond was 
given, creates no liability on the part of the obligors. 

But where an action is commenced upon such a bond, and the selectmen of 
the town interested indorsed upon it their approval of the suit, no costs are 
recoverable by the defendants. 

ON FACTS .AGREED. 
DEBT, ON A BoND. 
The principal obligor was convicted before a magistrate, 

on A.ug. 17, 1853, of a violation of§ 41 c. 211, of A.cts of 
1851, and was sentenced; from which he appealed and gave 
the bond in suit, and during the pendency of that appeal, 
sold spirituous liquor without any authority under the laws 
of the State. 

The conclusion of the bond was in these words :-Now, 
therefore, if the said Moses Woodsum, shall not, during the 
pendency of said appeal, violate any of the provisions of 
said A.ct, then this bond shall be void; otherwise, to remain 
in full force. 

The Court were authorized to enter such judgment as 
the law required. 

Hayes, for defendants. 

Tapley, for plaintiffs. 

TENNEY, J. -Section 6, of c. 211, of the statutes of 
1851, entitled "A.n Act for the suppression of drinking 
houses and tippling-shops," is essentially changed in some re­
spects by the additional A.ct of 1853, c. 48, § 13. The part 
requiring a recognizance, with certain onerous conditions, 
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before an appeal coulcl be allowed, is expressly repealed. 
Ancl it is proviclecl in the same section of the latter statute, 
that "if any person shall claim an appeal, as specified in 
saicl sixth section, the J uclge or justice shall grant his ap­
peal, ancl orcler him to recognize in the sum of one hundred 
dollars with sufficient sureties, for his appearance and for 
prosecuting his appeal, and he shall stand committed until 
the orcler is complied with, and he shall also give a bond, as 
therein provided." .All Acts and parts of Acts inconsistent 
with the Act of 1853_, referred to, are thereby repealed. 

It is insisted in behalf of the plaintiffs, that the allow­
ance of an appeal from the decision of the Judge or justice 
of the peace, which is imperatively required, upon a claim 
therefor, is inconsistent with the requirement of a bond, as 
a condition upon which an appeal could have been obtained, 
and therefore, this condition is to be treated as no longer 
existing in the law. 

By the additional statute of 1853, a recognizance is not 
requisite to entitle the accused to an appeal, but if he 
claims it, he is to stand committed till the order to furnish 
the recognizance is complied with. But there being no pro­
vision in the statute of 1851, or that of 1853, that he shall 
stand committed, till he furnish the bond, it is quite clear, 
that the omission to perform this part of the statute re­
quirement, can be attended or followed by no disadvantage 
to him in any respect, upon the construction contended for, 
on the part of the plaintiffs. For the appeal being claimed, 
secures that to the appealing party, though he fail to recog­
nize. It can hardly be supposed, unless the language used 
will admit of no other reasonable interpretation, that the 
Legislature intended a construction, which must practically 
dispense with a solemn provision of the Act. To avoid 
this, it is insisted, that the accused is required to give the 
bond, on the principles of preventive justice, such as is pro­
vided in R. S., c. 168, § 5, ancl inc. 169. By this construc­
tion no greater inducements are presented for a fulfillment 
of the provision. No mode is provided to compel the 
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party to produce the bond; as there is no power given to 
the Judge or justice of the peace to order him to be retain­
ed in custody until the bond shall be filed, as in t11e statutes 
referred to, where it is provided that the party charged shall 
recognize with sufficient sureties to keep the peac.o, &c. And 
it cannot be inferred with any degree of certainty when the 
bond shall be as provided by the former statute, that the pur­
pose of the Legislature was so essentially changed, as is 
contended. In order to ascertain the meaning of the pro­
visions of the A.ct of 1853, touching appeals from the decis­
ions of Judges and justices of the peace, it is proper to 
examine every thing in the section having reference to that 
subject. The party wishing to appeal shall give a bond as 
is provided by the A.ct of 1851, § 6. This provision is in 
the same sentence with the subject, treating of the appeal. 
To be "a bond as ther,ein provided," it must be for the same 
sum, with similar conditions, executed by the appellant, with 
two good and sufficient sureties, other than the sureties 
who recognize for his :appearance, and for prosecuting the 
appeal. 

The person accused by the former statute, was required 
to give the bond, "before his appeal shall be allowable." 
If this was indispensable to secure the appeal, it is difficult 
to perceive that a bond given after the appeal is fully se­
cured, can be such as is "therein provided." The part of 
the sixth section, making it necessary that tho bond shall be 
given before the appeal can be allowed, is as imperatively 
demanded by the thirteenth section of tho statute of 1853 
as that it shall be for the sum of two hundred dollars, and 
be executed by two good and sufficient sureties. The re­
quirement that the appeal shall be allowed, if claimed, and 
that the appellant shall give the bond before it can he allow­
ed, are in no respect inconsistent, upon a fair construction 
of this part of the statute. The former was not intended 
to give an unconditional right of appeal, but to secure to 
the party a right to be tried by a jury, and in a Court 
where a jury is in attendance; the latter was designed as 
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the condition on which the appeal could be allowed. But 
the construction insisted upon in behalf of the plaintiff, 
must necessarily dispense with an essential part of the pro­
vision, that the bond under the statute of 1853, shall be 
such as is provided by that of 1851. 

A bond under the statute of 1851, required by the justice, 
against the protest of the appellant before the appeal was 
allowed, was held by this Court to be in violation of the 
constitution, as impairing the right to a trial by a jury. 
Saco v. Wentworth o/' als., 37 Maine, 165. In this case, 
the Court is to enter such judgment upon the report, as the 
law and the facts require. It appears from the condition 
of the bond, that the principal therein was adjudged guilty 
of a violation of the provisions of § 4, of an Act entitled 
"an Act for the suppression of drinking-houses and tippling­
shops," approved June 2, 1851, and had appealed from said 
judgment; and therefore, if the said W oodsum should not 
during the pendency of said appeal, violate any of the pro­
visions of said Act, then this bond should be void, other­
wise to remain in full force. 

The bond was to prevent the principal from violating the 
Act of 1851, or oblige: him and his sureties to incur the 
penalty of the bond. No other Act is mentioned or re­
ferred to. That Act required the bond to be given before 
the appeal should be allowed. The Act of 1853 required 
the same thing. The bond in this case was given as we 
must presume, because the statutes in their terms required 
it, for the purpose of enabling the accused to have a jury 
trial in an appellate Court. To suppose it to have been 
given independently of the statutes, and the order of the 
justice, is not in accordance with the facts of the case and 
every reasonable inference. The statute, so far as it re­
quired the hond given in this case, was a violation of the 
provisions of the constitution, and that provision was inop­
erative and void. And any sale of spirituous or intoxicating 
liquors during the pendency of that appeal by the principal 
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obligor, did not create a liability upon the bond against the 
defendants, under the facts of this case. 

P laintijfs nonsuit. 
But the selectmen having indorsed their approval of this 

suit upon tho writ, under the provisions of the statute of 
1853, c. 48, § 13, no costs are allowed to tho defendants. 

t STATE OF MAINE vers,us SPIRITUOUS LIQUORS AND 
JOHN s. CARTER. 

Unless the warrant issued under§ 11 of c. 48, of statutes of 1853, shows upon 
its face that the testimony required before its issue, was not only reduced 
to writing, but signed and verified by the oath of the witnesses, proceedings 
under it axe invalid and void. 

ON EXCEPTIONS from Nisi Prius, SHEPLEY, C. J., pre­
siding. 

COllIPLAINT, under § 11, of c. 48, of Acts of 1853, to 
search defendant's dwellinghouse. The warrant alleged, 
"it having first before the issuing this warrant been shown 
to me, the undersigned magistrate, by tho testimony of wit­
nesses upon oath, that there is reasonable ground for be­
lieving that spirituous and intoxicating liquors are so kept 
and deposited in said Carter's dwellinghouse or its appur­
tenances, intended for unlawful sale, which testimony has 
been reduced to writing by me." 

Liquors were found in the dwellinghouse, the respondent 
being convicted before the justice, appealed, and was con­
victed at the trial in the Supreme Judicial Court. 

After verdict, a motion in arrest of judgment was made 
for several causes, among which was the following: - that 
the complaint, warrant and record in the case does not show 
that the justice had jurisdiction. 

The motion was overruled and exceptions filed. 

Low, in support of the exceptions. 

Abbott, Att'y Gen., contra. 
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TENNEY, J. -It appears upon the face of the proceedings, 
in this case, that before the warrant was issued, by the mag­
istrate, it was shown to him, by the testimony of witnesses 
upon oath, that there was reasonable ground for believing, 
that spirituous and intoxicating liquors were kept and de­
posited in said Carter's dwellinghousc, or its appurtenances, 
intended for unlawful sale, which testimony had been reduc­
ed to writing by the magistrate. 

In addition to the proof so certified in the warrant, it was 
necessary, that it should further appear upon the face of the 
proceedings, that the magistrate had cause~ the testimony 
of the witnesses given upon oath, and so reduced to writing, 
to be signed and verified by the oath or affirmation of such 
witnesses. This last requirement appears not to have been 
complied with before tho warrant was issued; and for this 
reason the warrant was fatally defective; and the 

Exceptions are sustained and judgment is arrested. 

t HAM versus HAM, Adm'r. 

Practice. 

Of the rules i,n granting new trials . 

.AssmrPSIT. 
In this case a verdict was returned, and a motion made to 

set it aside, and for a, now trial, on the ground of surprise 
at the testimony given, and on account of newly discovered 
evidence. 

The facts and nature of tho testimony are stated in the 
opinion of the Court, which was drawn up by 

TENNEY, J. -The plaintiff brought his action to recover 
the amount of a note of hand, concerning which it does not 
appear that there was any controversy, and he obtained a 
verdict therefor. But he failed to recover on another claim, 
which was for contribution, on account of a note given by 
him and the defendant's intestate, as principals, to one Dar-
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ling Huntress, alleged to have been paid wholly by him. 
The defence to the claim for contribution was, that the note 
was given to obtain the means to pay tho considoration for 
the conveyance of a parcel of land to the two principals on 
the note, and that the payment was made by the plaintiff 
from the avails of timber cut from this land, which was 
owned in common. 

The plaintiff filed n motion that the verdict should be set 
aside and a new trial granted, on the ground that he was 
surprised at the testimony of John Goodwin, ·William Em­
ery, jr. and Walter Gowen, witnesses introdueod by the 
defendant; and that ho has since discovered that he can 
prove by Oliver Hutchins, Mary E. Hutchins, Whiting Stev­
ens, William Sayward, Levi Bragdon and Moses Abbott, 
facts which are specified in the motion, inconsistent with 
the evidence of said Goodwin, Emery and Gowen. And he 
has taken and introduced the depositions of Oliver and 
Mary E. Hutchins, Stevens and Bragdon. 

1. Tho first point taken in the argument for tho plaintiff 
is, that the defence set up at the trial was not indicated in 
tho brief statement. It does not appear that tho evidence 
in defence was objected to for this cause. If it were the 
subject of objection, it was admitted, and the only mode of 
presenting tho question of the propriety of its admission 
was by exceptions. 1~his has not been done, and this point 
is not open. 

2. It is insisted, that the testimony at the trial, when 
carefully weighed, is insufficient to establish the defence. 
The motion is not upon tho ground, that the rejection of 
this part of the plaintiff's claim was against tho evidence of 
the case, and tho defendant is not supposed to come pre­
pared further than to answer the objections to the verdict, 
which appear in the motion. But the evidence adduced by 
the parties at the trial has been presenti!d without objection, 
and it may not be improper to indicate our views upon this 
point. One part of this evidence is not in perfect harmony 
with another. There was, however, testimony introduced 
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by the defendant, if uncontrolled entirely, which might au­
thorize the jury to find, that the money with which the 
plaintiff paid the note given to Darling Huntress, was the 
proceeds of what wa,s owned in common by him and the 
defendant's intestate. And there was testimony tending to 
prove a different state of facts. It was a question peculiar­
ly proper for the determination of a jury. It grew out of a 
transaction, which had its origin many years before, and 
touching which witnesses in no wise interested to recol­
lect the facts, might honestly differ. They did differ essen­
tially. Many things relied upon in proof by each party 
were attempted to he shown by the statements of one 
and the other, at times, when those present might not have 
fully known, understood or recollected their true import. 
Such evidence is alw2,ys exposed to attack, on the ground of 
its uncertainty, when the declarations of the party are re­
cently made; but when a long time has elapsed between the 
statements, and the evidence of what they were, it is not 
strange, that they should be received by a jury with some 
degree of distrust, unless fortified by some unusual circum­
stances. In looking at the evidence, given at the trial, if 
the question was before the Court upon this motion, the 
propriety of disturbing the verdict on this account might he 
properly regarded as very doubtful. 

3. On a comparison of the evidence introduced by the 
plaintiff at the trial, to do away the effect of the evidence 
introduced in support of the defence, and that taken under 
the motion, we are to ascertain, whether it is newly discov­
ered, and if so, what would be its probable effect if pre­
sented to a jury, and also, whether it is to be treated as 
cumulative, in reference to that first introduced by the same 
party. 

Mary E. Hutchins deposes, that in July, 1851, Thomas 
Ham went to Samuel Fray's to settle for some plank after 
the death of Pray; on his return he said, they would do 
nothing about it, he expected he should lose it, and must 
lose it, and that it was between twenty and thirty dollars. 

VOL. XXXIX. 34 
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Before the death of Pray, he said he was going to Pray's to 
take up something, so that his debt should not be outlawed. 
The deponent testified, that she stated this conversation to 
the plaintiff, after the trial of the action, and had not men­
tioned it to him before. 

The deposition of Mary E. Hutchins is the only evidence 
introduced to sustain the motion, which is proved to have 
first come to the plaintiff's knowledge since the trial. And 
this does in no respect show, that the defendant's witnesses 
testified erroneously; and if introduced at the trial, must 
have had no more than a doubtful tendency to change the 
result with the jury. 

The facts disclosed by the other depositions were in sev­
eral respects inconsistent with the facts stated by the de­
fendant's witnesses, Goodwin, Emery and Gowen, but most, 
if not all the facts therein are similar to those, which were 
in testimony at the trial, from witnesses called by the plain­
tiff, and may be treated. as cumulative evidence. 

The Court can take judicial notice of the lines of coun­
ties, and the towns embraced therein. 'I'he depositions tak­
en in support of the motion are of persons living in Shap­
leigh, a town adjoining that ju which the trial took place. 
In the absence of any proof or suggestion, that an attempt 
was made to obtain the evidence of Oliver Hutchins, Stev­
ens and Bragdon, in season to be used, it cannot be assum­
ed that the plaintiff could not have availed himself of its 
benefit. 

The rule is well settled, that a verdict will not be set 
aside, upon the proof of the existence of evidence, which 
was previously known to the party making a motion for that 
purpose; nor upon newly discovered evidence, which is pure­
ly cumulative. 

It is not only promotive of the peace of the community, 
but for the interest of the parties themselves to suits at law, 
that litigation in every case should be speedily terminated. 
And to secure this desirable object, encouragement should 
not be given to remis.sness in the preparation for trials. 
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The law does not permit a party, to introduce a portion on­
ly of his proof, which is known, or which by reasonable dil­
igence may become known to him, from an honest conviction 
that this portion may be sufficient for his purpose, and when 
he is disappointed at the result of his experiment, to intro­
duce the part which he has reserved, on another trial. 

Motion overruled. -Judgment on the verdict. 

J. Shepley, for defendant. 

J. Goodenow, for plaintiff. 

COUNTY OF ANDROSCOGGIN. 

t HOUGHTON o/ als. versus LYFORD o/ als. 

To prevent a breach of the condition of a poor debtor's bond, by making a 
disclosure and taking the oath prescribed by law, the proceedings must be 
had before justices of the peace and quorum of that county in which the 
arrest was made. 

But where, before any breach of the conditions of his bond, the poor debtor 
is allowed to take the oath prescribed, before justices of the peace and quo­
rum of another county than that wherein the arrest was made, in a suit 
upon the bond, the creditor can only recover the real and actual damage by 
such breach. 

,vhether justices of the peace and quorum, living in another county than 
that in which they were appointed, may, before the term of their commis­
sions has expired, exercise jurisdiction under their commissions; quere. 

ON REPORT from Nisi Prius, RrCE, J., presiding. 
DEBT, on a poor debtor's relief bond. The brief state­

ment alleged a performance of one of the conditions of the 
bond. 

The principal debtor lived, was arrested and gave the 
bond sued, in the county of Cumberland. Soon after, 
that part of the county of Cumberland in which he lived 
was set off and formed a part of the new county of Andro­
scoggin. 

39 2671 
61 34, 



268 WESTERN DISTRICT. 

Houghton v. Lyford. 

In the life of the bond he cited the creditors, disclosed 
and was permitted to take the oath referred to in his bond, 
before two justices of the peace and quorum, for the county 
of Androscoggin. But they lived in that part of the county 
of Androscoggin which was formerly in Cumberland, and 
were commissioned as such justices for the county of Cum­
berland, being authorized to act in their official capacity for 
the county of Androscoggin, only by virtue of the .A.ct in­
corporating tho new county. 

The disclosure made a part of the case. 
It was agreed that the Court might draw inferences as a 

jury, and enter such judgment as the law requires. 

Morrill o/ Fessenden, for defendants. 1. The justices 
were in fact justices of the peace and quorum of the county 
of Cumberland, where the debtor was arrested, although it 
does not appear from the record that they acted as such. 
The .A.ct establishing llndroscoggin deprives these justices 
of no former power. 

2. But if there is a breach, the plaintiffs have suffered no 
damage. Hathaway v. Stone o/ al., 33 Maino, 500. 

Record, for plaintiffs, cited R. S., c. 148, § § 21, 24; 
Haskell v. Green, 15 Maine, 33; Fales v. Goodhue, 25 
Maine, 423; Knight v. Norton, 15 Maine, 337; Barnard 
v. Bryant, 21 Maino, 206. 

The justices had no jurisdiction. Constitution of Maine, 
art. 5, § 8. 

TENNEY, J. -The arrest of the principal obligor in the 
bond was made in the county of Cumberland, before the 
establishment of the county of Androscoggin. The disclo­
sure was made and the oath taken by him before two justi­
ces of the peace and quorum, for the county last named, 
after the .A.ct creating it had gone into full effect, as appears 
by the certificate, introduced in defence. It is a material 
question, whether these magistrates had the jurisdiction, 
which they assumed to exercise, so that their certificate is 
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evidence of a performance of one of the conditions of the 
bond. We think they had no such jurisdiction. 

A person, who has given bond upon arrest, on execution, 
may make application in writing to any justice of the peace 
of the county in which he is arrested, to have the privilege 
and benefit of the oath, &c., and the examination shall be 
had before two justices of the peace and quorum, "for the 
county." R. S., c. 148, § § 21 and 24. From this it is 
manifest, that the debtor is to have the examination before 
magistrates, authorized to act in the county, in which the 
arrest was made; and he cannot cite his creditor and be 
heard with effect before those for any other county. 

The arrest of the debtor having been made in the county 
of Cumberland, it was wholly immaterial, whether it was in 
one part or another of that county, as it was then consti­
tuted, so far as his subsequent rights and obligations were 
concerned. He could have cited his creditor, and have been 
examined by any magistrates of that county authorized for 
such a purpose. Nothing is found in any statute enacted 
since the arrest, which takes from the debtor the right to 
be heard before magistrates of the county of Cumberland; 
or which confers upon him the power, to be examined be­
fore those of any other, and thereby to fulfill one of the 
conditions of the bond by taking the oath. It follows, that 
the oath to be effectual, should be administered by justices 
of the peace and quorum, for the county of Cumberland. 

When the law establishing the county of Androscoggin 
went into effect, the former lines of the county of Cumber­
land, so far as they were changed by that law, ceased to ex­
ist in reference to any thing future, not provided for to the 
contrary. The sheriff and other executive officers, commis­
sioned before, for that county, could have no authority 
afterwards beyond its new boundaries. All judicial officers 
were under equal restrictions. A justice of the peace or a 
justice of the peace and quorum, commissioned for the 
county of Cumberland, as it formerly was, who should fall 
into the limits of the county of Androscoggin, upon its or-
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ganization, would have no greater authority to perform judi­
cial acts in the former county, as now constituted, than he 
would have, if he resided in any other part of the State. 
How far any justice of the peace and the quorum may 
legally exercise jurisdiction under a commission, not having 
expired by its terms, for one county, in the performance of 
acts required to be done in, or by magistrates for that 
county, when he does not reside therein, is not important 
to decide in this case; for those, who have signed the cer­
tificate introduced, have taken no jurisdiction, excepting as 
justices of the peace and quorum of the county of Andro­
scoggin. And their acts, purporting to have been done by 
them under their authority as magistrates of that county, 
cannot be treated as having been performed by virtue of any 
jurisdiction, which they had power to exercise, as justices of 
the peace and quorum in the county of Cumberland, under 
the commissions which they held previous to the change of 
the limits thereof, even if they had the right to the exercise 
of such jurisdiction, which may be doubted. 

N othwithstanding the breach of the condition of the bond, 
the case falls within the provisions of the statute of 1848, 
c. 85, § 2, which restricts the damages to the amount, which 
shall be the real and actual damage. 

The only evidence before the Court upon the question of 
damages, is the disclosure of the debtor, and the documents 
annexed thereto. F'rom this evidence, the Court is satisfi­
ed, the plaintiffs have sustained no damage, and no costs 
can be allowed either party. Statutes of 1848, c·. 85, § 3. 
The judgment to be entered is, that the instrument declar­
ed on, is the deed of the defendants; that the condition 
thereof has not been performed; but the plaintiffs have 
sustained no damage by reason of the breach thereof, and 
neither party recovers costs. 
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t HERSEY versus VERRILL. 

If during the progress of a trial evidence is admitted against the objections of 
one of the parties, and subsequently the cause is left to the determination of 
the presiding Judge, such objections must be considered as waived. 

"Where the action is referred to the determination of the presiding Justice, 
exceptions do not lie to his rulings of the law, unless such right is reserved 
by the parties. 

Where the plaintiff conveyed to defendant a house by deed with a covenant 
against incumbrances, and occupied it afterwards for a certain time, parol 
evidence that the plaintiff was to possess it rent free and that defendant 
agreed to pay the taxes assessed before the conveyance, is not contradictory 
to the deed and is admissible. 

ON EXCEPTIONS from Nisi Prius, RICE, J. presiding. 
AssUMPSIT, on an account annexed; one of the items was 

for the payment of defendant's money tax. 
An account was filed in set-off, one of the items of which 

was for use and occupation of defendant's house from Sept. 
6, to Nov. 1st, 1852. Proof of the occupation and value 
of the rent was introduced. And the plaintiff showed the 
payment of the tax. 

The plaintiff conveyed to the defendant by deed, a house, 
on September 6, 1852, in which he covenanted against in­
cumbrances. 

He called a witness, who wrote the deed, and by him 
proved, against the objection of defendant, that the defend­
ant told him before the deed was written, that he was to 
give a certain sum for the house; was to pay the taxes on 
it that year, and that plaintiff was to occupy it rent free 
until he completed a house he was then building. And 
after the deed was executed he heard a similar contract 
stated in a conversation between the parties, and that they 
thought it unnecessary to incorporate it in the deed. 

The cause was then taken from the jury, and by agree­
ment of parties submitted to the determination of the pre­
siding Judge, who allowed the plaintiff's claim for money 
paid for taxes, and disallowed the claim in set-off for use 
and occupation, and rendered judgment for plaintiff. If the 
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testimony objected to, should not have been admitted, the 
judgment would have been for defendant. 

To the ruling of the Judge, in admitting the testimony, 
the defendant excepted. 

J. Goodenow, in support of the exceptions, cited Rich v. 
Jackson, 4 Brown's Chan. 384, and notes, (Perk. ed.) as to 
parol agreement to pay taxes; 1 ibid. Irnham v. Child, 84; 
Chitty on Contracts, 107; 1 Greenl. Ev. § 304; Wheeler v. 
Cowan, 25 Maine, 283; Emery v. Chase, 5 Greenl. 232; 
Ryan v. Hall, 13 Met. 520; 11 Met. 556; Larrabee v. 
Lambert, 34 :Maine, 79 ; 12 Maine, 506. 

Morrill 4" Fessenden, contra, cited Tyler v. Carleton, 7 
Greenl. 175; Emmons v. Littlefield, 1:3 :Maine, 233. 

TENNEY, J. -'-After all the evidence was introduced, by 
the agreement of the parties, the action was submitted to 
the determination of the Court, and judgment was rendered 
in favor of the plaintiff; a deduction from his claim of a 
sum not considered as established, and a sum was found due 
to the defendant upon his account filed in set-off. A charge 
of the defendant for use and occupation of a honse for a 
certain period was not allowed. 

The presiding Judge having been made a referee by the 
parties, to determine the controversy, the result to which he 
came is conclusive upon the questions involved; and the ob­
jections interposed during the trial to the competency of 
certain evidence allowed to be introduced on the part of 
the plaintiff, must be regarded as waived. Exceptions there­
fore, in this action, do not lie to rulings of the Judge in 
matters of law, any more than to his conclusions in those 
of fact. The case is essentially unlike that of Trustees 
of Ministerial and School Fund in Andover v. Reed, ante 
p. 41, which was withdrawn from the jury, and submitted to 
the presiding Judge, the right of the plaintiff to except to 
his previous rulings, being reserved. 

But in looking at the case, as presented in the exceptions, 
it may be proper to remark, that we are not satisfied, that 
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the testimony of Howard, which was objected to, was legally 
incompetent. lt did not contradict or vary the import of 
any thing in the deed, from the plaintiff to the defendant, of 
the sixth day of September, A. D. 1852. When the defend­
ant called upon the witness to write the deed he informed 
him, that he was to pay the taxes upon the property to be 
conveyed, for the year 1852, and that the plaintiff was to 
occupy the house, free from rent, until the completion of the 
one which he was building. At the time the deed was exe­
cuted, in a conversation between the parties, the defendant 
made the same statement; and on a suggestion, by the wit­
ness, of the propriety of having this agreement inserted in 
the deed, they considered it unnecessary, "and a mutual 
agreement." 

The parol lease of the house, under which the plaintiff 
held, according to its terms, was not contradictory to the 
deed. The tax assessed upon the land conveyed, which the 
defendant agreed to pay, was certainly not of necessity an 
incumbrance. If no agreement, that the defendant was to 
pay the taxes, had been made, and they had remained out­
standing, whether they would constitute an incumbrance up­
on the land would depend upon facts, which have not been 
disclosed or attempted to be disclosed in this case. No 
legal presumption arises, that a tax upon real estate creates 
an inchoate right therein, without some evidence of the basis 
of the tax, and the correctness of all the proceedings which 
have resulted in the assessment. 

Exceptions dismissed. 

t NORRIS versus ANDROSCOGGIN R.A.ILRO.A.D COMP.A.NY. 

Railroad corporations req_uired by their charter to keep and maintain legal 
and sufficient fences on the exterior lines of their road, for neglecting that 
duty, are made liable to a forfeiture of one hundred dollars per month by 
c. 41 of Acts of 1853. 

VoL. xxxrx. 35 
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This Act being remedial and for the protection of property peculiarly exposed 
by the introduction of locomotive engines, applies to corporations existing 
before its passage. 

A neglect by the corporation to erect or maintain such a fence, renders them 
liable to reimburse any person suffering injury in his property thereby, in 
an action at common law. 

Thus, where the plaintiff's horse, by reason of a defective fence upon the 
line of a railroad, well known to the company, escaped from his pasture 
upon the track, and was injured by tho engine, the railroad company are re­
sponsible for the damages, notwithstanding the engineer was in the exercise 
of due care, and the fence was originally imperfectly built by the plaintiff 
for the company. 

ON REPORT from N:isi Prius, RrcE, J., presiding. 
CASE, to recover for an injury done to plaintiff's horse. 
The defendants' railroad is made through improved land 

of the plaintiff, and, through a defect in the fence on the 
line of the railroad, his horse escaped from his pasture on 
to the track, and was injured by the locomotive of the de­
fendants while running an evening train. The testimony of 
the engineer showed that he was exercising due care; that 
he was running twenty-five miles an hour, and that after 
seeing the horse, the collision could not be avoided. 

About two years prior to the accident the defendants em· 
ployed the plaintiff to build the fence between his land and 
the track, a part of which was stone wall, and paid him 
therefor. 

Several days before the injury there was a gap in the wall 
of five feet long, where the top stones of the wall were 
Jown, leaving the remaining stones in the wall 22 inches 
high and 18 inches thick, over which the horse escaped. 

The full Court were authorized to render such judgment 
as the law and facts required. 

May, for defendants, denied that they were liable at com­
mon law. Rust v. Low, 6 Mass. 90; Little v. Lothrop, 5 
Maine, 356; American Law Reg., vol. 3i No. 6i p. 341 and 
cases there cited. 

The defendants, being in the exercise of their lawful 
rights, cannot be held l:iable for injuries without their fault 
any further than made so by statute. Chapman v. Atl. t 
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St. Lawrence Railroad, 37 Maine, 92. Neither are de­
fendants liable for this injury by any statute. It is not 
found in their charter, and the only liability imposed upon 
them, when in the exercise of due and ordinary care, is 
found in § 5, c. 9, of laws of 1842, in regard to fires com­
municated by their engines. 

If it is said they are liable at common law for the neglect 
of some duty imposed by statute, by reason of which a loss 
occurs, must not the declaration so allege it? The suit is 
merely for killing the horse through want of ordinary care. 

The defendants are under obligation to support fences on 
the exterior lines of their road; but before they can be 
held liable for slight defects in their fences, they must have 
reasonable notice of such defects, and according to the evi­
dence, the defect here is not such a want of care as would 
make the defendants liable in this action. Trow v. The 
Vermont Central Railroad Co., 24 Verm. 488. 

Even if there were neglect here, it was too remote to make 
them liable for the horse. There must be want of care at 
the time the damage is done. 

Ludden, for plaintiff, contended, that defendants were 
bound by the common law to maintain fences sufficient to 
keep cattle from their track, and a neglect to do so, renders 
them liable for the damages. Quimby v. Vermont Central 
Railroad Co., 23 Verm. 387; Trow v. same, 24 Verm. 
488; Bridge v. Grand Junction Railway Co., 3 Meeson 
& W el. 244; Dean v. Sullivan Railroad Co., 2 Foster, 
316. 

A.s the defendants were bound to erect and maintain the 
fence, so are they bound to know the condition of the 
fence. Carter v. Becher, 3 Burr. 1905; Lynch v. Decoster, 
14 East, 494. 

But we need not rely upon the common law. The stat­
ute liability is clear. The statute and defendants' charter 
required the fences to be kept up, and they were guilty of 
negligence in not doing it. A.nd this was proximate to the 
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lllJUry. Sherrod v. London iy North-western Railroad Co., 
Railway & Canal Cases, vol. 6, p. 245. 

TENNEY, J. -By the charter of the defendants, c. 184, § 11, 
of the special laws of 1848, they are required to keep and 
maintain legal and sufficient fences on each side of their 
railroad, when the same passes through enclosed lands, or 
lands improved, or lands that may be improved afterwards, 
and for the neglect of this duty they are liable to pay a fine, 
sufficient to erect and repair the same. 

By the statute of 1853, c. 41, § 20, a neglect in any rail­
road company, which is bound, by the provisions of its char­
ter, to make or maintain fences bordering on its road, when 
by such neglect, the owner of the land_, through which the 
railroad passes, is liab1e to suffer damages, after certain pro­
ceedings by the owner of the land, subjects the company to 
the forfeiture of the sum of one hundred dollars, for each 
month it shall neglect to make and maintain the fence, to 
be paid to tho owner of the land. This statute was enacted 
after the Act of incorporation of the defendants. But it 
being one of those remedial Acts passed for the effectual 
protection of property peculiarly exposed by the introduc­
tion of the locomotive engine, applies to corporations exist­
ing before its passage. Lyman v. Boston and Worcester 
R. R. Co., 4 Cush. 288. 

A railroad company, as passenger carriers, are bound to 
the most exact care and diligence, not only in the manage­
ment of the trains and cars, but also in the structure and 
care of the track and all the subsidiary arrangements neces­
sary to the safety of passengers. McElroy 9· ux. v. Nash­
ua and Lowell Railroad Company, 4 Cush. 400. And, 
for the security of pe:rsons or property exposed to injury 
by being upon or near the railroad track, at the time of the 
passage of the engine, the principles of the common law re­
quire that the agents of the company shall exercise com­
mon and ordinary care; and if they are gnilty of neglect in 
this, and damages are occasioned to individuals in conse-
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qucmce, the company will be liable, notwithstanding· the fo. 
jured party may be a wrongdoer in being upon the railroad. 

In Vermont, where railroad companies are not required 
by statute provisions to make and maintain fences on each 
side of the land taken by them for the road, the Court say, 
in the case of Trow v. Vermont Central R.R. Co., 24 Ver. 
488, "the duty of maintaining fences and erecting cattle 
guards, is imposed on the corporation, not only as a matter 
of safety, in the use of their roads and running their en­
gines thereon, but also as matter of security to the proper­
ty of those living near and contiguous to the road. A.nd 
this arises from the consideration, that they must know and 
reasonably expect, that without such precautions, such inju­
ries will naturally and frequently arise. A.nd where, for the 
distance mentioned in this case, no precautions of that kind 
were used upon the road, and in a place so public and com­
mon, we think, as a matter of law, there was that neglect, 
which will render the corporation liable for injuries arising 
solely from that cause." 

And where the charter of the company and the general 
statute provide for the safety of property, not in the trans­
portation thereof upon the railroad, but being in an expos­
ed situation in its vicinity, by certain requirements, and by 
the neglect of these requirements, the property is destroyed 
or injured by the engine upon the road, the liability cannot 
be denied. If the charter imposes upon the company the 
obligation, at certain crossings, to place men to guard the 
passages across the track, and to prevent persons or domes­
tic animals from passing when the trains arc approaching, 
and this requirement should be neglected to the injury of a 
party, from the engine, no doubt could be entertained, that 
compensation for such injury could be leg·ally claimed. A.nd 
where it is required, for a like object, that the railroad pass­
ing by improved land shall be enclosed by a good and suf­
ficient fence, and this shall be neglected by the company, 
and horses or other animals in consequence of this omission 
stray upon the track, and are killed or injured by the engine 



278 WESTERN DISTRICT. 

Norris v. An<lroscoggin Railroa<l Co. 

or its appendages, the company is liable in damages.. In 
such case, it is a neglect to construct the road in the man­
ner prescribed, for th,:i very purpose of giving to the owners 
of this kind of property the security designed, and the 
omission is the proximate cause of the damages sustained. 
Sherrod v. London ~:- North-western R. R. Co., (; Railway 
and Canal Cases, 245. The owner of the contiguous im­
proved land is entitled to remuneration for his losses so 
occasioned, equally with the passenger in the cars, who 
should be injured by reason of the omission of the company 
to construct the road in the mode required. A.s such defect 
was the cause of the injury, the great moderation with which 
the engine was driven, the extreme care of the engineer 
and the agents in attendance, would he no answer to the 
claim for damages received. 

In the case before us, the company was guilty of a neglect, 
in suffering the fence between the plaintiff's pasture and 
the railroad to be out of repair, for several days. It is 
not exonerated from liability, as by the throwing down of 
the wall immediately before the escape of the plaintiff's 
horse, if such would excuse it; for it is presumed to have 
had ample notice of the defect. It was not the duty of the 
plaintiff to be upon the lookout, to see if the fence was 
entire, as it was not required of him to make, or to main­
tain it; and there is no evidence, that he had knowledge 
of its condition when the injury took place. 

The defendants were wrongdoers, and no fault is attri­
butable to the plaintiff. The injury to the horse was the 
consequence of a disregard of an express requirement of 
the law, and the company must answer in damages, unless 
they are relieved by other facts which appear in the case. 

'l'he fact that the plaintiff originally constructed the fence 
for the company is no defence. He received payment for 
that service, without objection, and his acts therein became 
the acts of the company. If he had constructed an insuffi­
cient fence, after its adoption by the company, his defaults 
cannot be set off against the liability of the other party. 
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The objection to the sufficiency of the writ cannot avail 
the defendants. It docs not purport to be an action by 
authority of any statute provision, such as is provided by 
R. S., c. 25, § 89, but is an action at common law, though 
the liability of the company may arise by reason of its 
charter and statutory provisions. 

Defendants defaulted. 

DAVIS versus TIBBETTS. 

A conveyance of land for a valuable consideration, made by the grantor with 
the intent to defraud his creditors, but without that knowledge on the part 
of the grantee, is an effectual transfer of the legal title. 

And although such grantee conveys the land to a third person, and the con­
sideration is paid in fact by the original fraudulent grantor, the legal title is 
in the grantee of the deed. 

A levy upon land thus situated, as the property of the original fraudulent 
grantor, by his creditor, gives to him no legal title or right of possession. 

And for any acts of ownership upon such land under such levy, the creditor 
is liable in an action of trespass to the owner of the legal title. 

ON REPORT from Nisi Prius, RrcE, J., presiding. 
TRESPASS qua re clausurn. 
'l'he acts of trespass were proved and the plaintiff's title 

by deeds introduced, and the presiding Judge intimating 
that the facts proposed to be proved in defence would not 
constitute one, the cause was agreed to be reported for the 
full Court, and if they were of opinion that the facts offer­
ed to be proved would constitute a legal defence, the action 
was to stand for trial, but if not, a default was to be enter­
ed and judgment for $3,00, damages with costs. 

The facts offered to be proved, and the title of the par­
ties, appear in the opinion of the Court, which was drawn 

up by 

RICE, J. -Trespass quare clauswrn. Both parties claim 
title to the locus in quo, from Asa Merrill. The plaintiff 
derives his title by deed from Asa Merrill to Thos. Hodg-
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kins, dated March 6, 18,-!:6; deed Thos. Hodgkins to Alvin 
Merrill, June 6, 184H ; deed Alvin Merrill to himself, dated 
April 15, 1850. 

The defendant derives his title by a levy of an execution, 
Josiah F. Longley aga,inst Asa Merrill, upon the land as the 
estate of the said Asa, Dec. 15, 1851, and a deed from said 
Longley to himself, dated July 15, 1854. 

The deposition of Thomas Hodgkins, introduced by the 
defendant, shows, that the deed from Asa Merrill to him 
was for a valuable consideration, and so far as the witness 
was concerned, made in good faith. The defendant offered 
to prove, that so far as Merrill was concerned, the convey­
ance to Hodgkins was made for the purpose of defrauding 
his (Merrill's) creditors, and that the conveyances made by 
Hodgkins to Alvin, and from Alvin to the plaintiff, were all 
made at the instance and request of said Asa, and the con­
siderations paid therefor were paid by the said Asa. But 
neither the testimony introduced, nor that offered, showed 
that Hodgkins had any knowledge of the fraudulent pur­
poses of said Asa. The levy of Longley was made when 
the legal title to the land was in Alvin Merrill. l,'rom the 
time Asa conveyed to Hodgkins, to the time of trial, he has 
had no legal title to the estate. 

Whatever effect that levy may have had upon the suppos­
ed equitable interest of Asa, it did not reach the legal title 
to the land. The right of possession follows the legal title. 
The defendant shows neither possession nor legal title. If 
he has any remedy against Asa Merrill it must be in equity. 
A default must be entered, and judgment as per agreement. 

Morrill 4- Fessenden, for defendant. 

111oody, for plaintiff. 
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On an acknowledgment in writing by a deputy sheriff, that he has money in 
his hands, arising from a sale of property assigned by the owner to plain­
tiffs for the benefit of his creditors, and a promise to account to them as such 
assignees upon certain contingencies, no action is maintainable by the as­
signees after their fiduciary character has ceased, although the contingencies 
in the writing have arisen, unless they have some interest in the money, or 
furnish proof that the suit is prosecuted at the request of the party entitled 
to it. 

ON REPORT, RICE, J., presiding. 
AssuMPSIT for money had and received. 
After the evidence was introduced, it was agreed by the 

parties that upon so much as was admissible and upon the 
facts admitted, the full Court might order a nonsuit if the 
action was not maintainable, otherwise to stand for trial. 

The facts all appear in the opinion of the Court which 
was drawn up by 

SHEPLEY, 0. J.-It appears, that Joseph D. Davis and 
John A. Briggs were partners in trade. That partnership 
was dissolved by agreement on October 16, 1851, and all 
the interest of Davis in the property of the partnership was 
assigned to Briggs; who on October 22, 1851, made an as­
signment of his own property and of the property of the 
late firm, to the plaintiffs for the benefit of creditors under 
the provisions of the statutes respecting such assignments. 

A part of the partnership property appears to have been 
subsequently attached and sold by the defendant, as a depu­
ty of the sheriff, on certain writs against the former p:,rt­
ners. By an agreement bearing date on August 28, 1852, 
he admitted that the sum of $631,48, remained in his hands, 
and he engaged to account to the plaintiffs as assignees for 
it at such times as certain suits named should be adjusted 
and settled. 

The plaintiffs having performed their trust as assignees 
were on their own request discharged by the Judge of Pro­
bate, at a Court holden on the third Tuesday of July, 1853. 
"It is also admitted, that the plaintiffs have no interest in 

VOL. XXXIX. 36 
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the suit or in the paper named, direct or indirect." The 
suit was commenced on March 7, 1854, after they had been 
discharged as assignees. 

They claim to maintain it for the benefit of another, who 
may have title to tho money. The officer docs not appear 
to have any title to it; but he must be careful, that he ac­
counts to the true owner . 

.Assignees under the .Act of 1844, c. 112, and the addi­
tional .Act of 1849, c. 113, are required to give bond to the 
Judge of Probate to return an inventory of the property 
assigned to them and to account to him for its dispoeition. 
When they have thus accounted and have been discharged 
of the trust, any of the property remaining will revert to 
the assignor or true owner; and their title as assignees and 
trustees will be extinguished . 

.As the plaintiffs have no private interest in the money in 
the hands of the defendant, and as their official character 
and trust has been determined, without any proof that this 
suit upon defendant's contract is prosecuted at tho request 
of the party legally entitled to the money, the action cannot 
be maintained. Plaintiffs nonsuit. 

J. Goodenow, for defendant. 

Morrill 9" Fessenden, pro sese. 

MOODY, Petitioner for Review, versus LARRABEE 9" al. 

By c. 246, § 13, of the Acts of 1852, it is provided, that all petitions for review 
may be heard and determined by the presiding Justice at any term held for 
the trial of jury cases, subject to exceptions to any matter of law by him so 
decided and determined. 

The facts established by the testimony on such petition, and the ascertain­
ment of those facts are solely for the determination of the presiding Justice, 
to which exceptions do not lie. 

ON EXCEPTIONS from Nisi Prius, SHEPLEY, C .. J., pre­
siding. 

PETITION for a review. 
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After hearing the evidence offered on the petition, the 
presiding Judge ruled, that he saw no cause for disturbing 
the verdict. 

The petitioner filed exceptions, which were allowed for 
the purpose of bringing the question before the full Court, 
the presiding Judge doubting if they would lie. 

Moody, pro se. 

May, for defendant, submitted the case without argu­
ment. 

APPLETON, J. -The granting or refusing the review of 
an action is a mixed question of law, and of judicial discre­
tion, to bt1 determined according to the varying facts of each 
particular case. By R. S., c. 123, § 1, the Justices of the 
Supreme Judicial Court arc authorized to "grant a review 
in all civil actions, including petitions for partition origi­
nally commenced in the late Court of Common Pleas or 
District Court, and in which judgment ha~s been or shall be 
rendered in that Court, whenever they shall judge it reas­
onable and for the advancement of justice without being 
limited to particular cases." It was enacted by§ 2, of the 
same chapter, that "any Justice of the District Court may, 
concurrently with the Supreme Judicial Court, grant reviews 
of actions of the kinds and in the circumstances mention­
ed in the preceding section in which jud,gment was render­
ed in said District Court," &c. It will be perceived, that 
while the authority to grant a review was conferred on the 
Supreme Judicial Court, as a court of law, and to be exer­
cised by them at the terms appointed for hearing and de­
termining questions of law, that a single Justice of the 
District Court might, at his discretion, grant or refuse a re­
view without power of appeal by the ag·grieved party or 
the right to exceptions in case any question of law had 
been erroneously decided. The anomaly existed of con­
ferring on a siagle justice of an inferior Court powers, 
which were denied to a Justice of the highest judicial tribu­
nal of the State. 
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No reason was perceived why a power which had been 
safely intrusted to, and satisfactorily exorcised by a Justice 
of the District Court, might not be judiciously conferred on 
a single Justice of the Supreme Court. Accordingly, to 
facilitate the speedy determination of this class of ques­
tions, among other changes made by the A.ct approved April 
9, 1852, c. 246, it was enacted by§ 13, that all petitions for 
review might "be heard and determined by the presiding 
Justice at any term held for the trial of jury causes, subject 
to exceptions to any matter of law by him so decided and 
determined." A.ll matters of fact or of discretion are left 
entirely to the determination of the presiding Justice, whose 
decision is final. 

But it was perceived, that in the hearing of reviews, as 
in tho trial of other causes, questions of law might arise. 
The evidence offered, if legally admissible, might deter­
mine the legal rights of the parties. The presiding Justice 
might grant or refuse a review, accordingly as he should ad­
judge the evidence offered competent or not competent. If 
it were legally admissible he would grant it, if not, he would 
refuse it. So it might be a question of law, whether the 
facts proved would constitute a defence, and ho would grant 
or refuse a review according to his decision of the law up­
on tho facts thus proved. If in cases of this description 
the presiding Justice should decide the law erroneously, a 
review might be granted or refused, when but for this error 
as to the law, his decision would have been the reverse of 
what it was. Intending to decide according to law and 
mistaking the law, his decision would be the reverse of what 
it would have been were it not for such mistake. To meet 
this contingent danger the decision of the Justice before 
whom the review was heard, was made " subject to ex­
ceptions to any matter of law by him so decided and deter­
mined," so that if a review should be granted or denied 
through any misconception of the law, the error might be 
rectified by the full Court without the trouble and expense 
of a jury trial. 
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To accomplish this purpose, the facts must be determined 
by the presiding Justice and if any question of law arises 
upon those facts, according to the determination of which the 
review is to be granted or denied, it is to be definitely de­
cided, and to such decision the party aggrieved may ex­
cept. 

The question submitted in this case to the presiding 
Justice, being whether it was reasonable, and for the ad­
vancement of justice, that a review of the original action 
should be had, the testimony of L. Larrabee was peculiarly 
proper to show the circumstances under which the payment 
of three hundred dollars was made, to enable him to ap­
preciate the equities of the case and satisfactorily to de­
termine what was required in the exercise of a sound 
discretion. 

After hearing the evidence the Judge ruled, that he saw 
no cause for disturbing the verdict. This can only be re­
garded as a simple statement of the conclusions to which, 
after the hearing, he had arrived. It is neither the decision 
nor the determination of any matter of law. 

Exceptions overruled. -Review denied. 

MORSE versus ANDROSCOGGIN RAILROAD COMPANY. 

A bailee of goods upon which labor is to be performed for a sum of mon­
ey, and they are not to be converted into something essentially different 
in their character, has only a special property in them, which is terminated 
by the performance of his labor and a delivery to the general owner. 

And when such bailee has completed his work, and delivered the goods to a 
common carrier for the general owner, and the goods are lost or damaged, 
he can maintain no action against the carrier therefor. 

ON REPORT from Nisi Prius, RICE, J., presiding. 
CASE, against defendants as common carriers. 
The plaintiff delivered a box containing thirteen coats, 

directed to "Saroni & Goodheim, No. 40, 42, North, form­
erly Ann St., Boston," to the depot master of defendants 
at Livermore, and paid the freight thereon. 
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The box was lost, but was found after the commencement 
of this suit at a station on another line of railroad, and 
when sent to Boston the property was damaged, and a part 
of it missing. The plaintiff was notified by Saroni & Good­
heim that they would not receive it without a discount. 

Saroni & Goodhcim sent the cloth cut into coats, to the 
plaintiff, to be made, finished and returned to them, for a 
price agreed. 

The cause was submitted for the decision of the full 
Court; if the action is maintainable, a default to be entered 
for $34, otherwise a nonsuit. 

May, for defendants. 

Knapp, for plaintiff. 

SHEPLEY, C. J. -The plaintiff claims to recover damages 
for the injury and loss of the contents of a box delivered 
to the defendants' agent at Livermore Falls to be transport­
ed to Boston. It is denied, that he has such an interest 
in the property as will enable him to maintain the action. 
From the case, as presented, it appears, that Saroni & Good­
heim, of Boston, caused some cloth to be cut and prepared 
to be made into coats, "and sent it to the plaintiff, in Dix­
field, to be made and finished and returned to said Saroni & 
Goodheim to Boston; and when made and finished they 
were accordingly left with and delivered to the depot mas­
ter of the defendants to be so forwarded." The coats ap­
pear to have been put into a box properly marked, and the 
plaintiff paid sixty-one cents for its carriage. 

This was a species of bailment denominated locatio operis 
faciendi, where work is to be performed for a pecuniary 
recompense upon the thing delivered. In such case the pro­
perty does not pass from the general owner to the work­
man, unless the thing: is to be deprived of its original cha­
racter and converted into something essentially different; 
as an ingot of gold into personal ornaments. 

In this case the general property was in the owners of 
the cloth, while the plaintiff acquired a special property in 



ANDROSCOGGIN, 1855. 287 

Moulton v. Scruton. 

it, to enable him to retain and protect it for the perform­
ance of the work to be done upon it. The plaintiff would 
not be liable to the general owners for the loss of it while 
in his possession, unless it was occasioned by his negligence 
or fault. He was responsible for ordinary care and dili­
gence respecting it, while it was in his possession, and for 
its delivery to the common carrier to be returned. There 
is no testimony presented tending to prove any liability for 
its safe return by the carrier to the general owner. It can­
not be presumed, that such a bailee would become an insurer 
to the general owner of the risks of transportation. When 
the plaintiff had performed his work, had properly enclosed 
the property, delivered it to the carrier and paid for its 
carriage, his whole duty had been performed. His respon­
sibility respecting it, and his special property in it termin­
ated, when he ceased to have possession or any right to 
possession of it. 

Having ceased to he bailee, and to have any special pro­
perty in the coats before they were injured or lost, the 
plaintiff cannot maintain the action. 

P la inti.ff nonsuit. 

MOULTON versus SCRUTON. 

In an action on a warranty for the soundness of a horse, a witness who tes­
tifies for plaintiff as to the appearance and action of the horse, but who is 
not an expert, cannot be asked on cross-examinatj>n whether he had ob­
served the same appearances in horses who had been hard driven and then 
exposed. 

In such an action, the measure of damages is the difference in value of what 
the horse was warranted to be, and what it actually was at the time of the 
sale. The jury are not allowed to add interest or what would be equivalent 
to interest from the date of the writ. 

ON EXCEPTIONS from Nisi Prius, RICE, J., presiding. 
CASE. 
The suit was for an alleged breach of warranty for the 

soundness of an horse. 

39 287. 
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57 601 1 
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One witness, called by plaintiff, testified, that he saw the 
horse in controversy three days after the exchange, and 
she appeared sore in the feet; would keep stepping up first 
one foot and then the other and appeared stiff when turned 
short on the floor, and. was some lame. 

On cross-examination, he was asked if he did not know., that 
other horses which had been hard driven and then exposed, 
were often found to appear or be in the same condition as 
this horse was when he saw her. This being objected to 
was excluded by the Court. 

In the instruction to the jury, the measure of damages 
given, was the difference occasioned by the unsoundness be­
tween what the horse would have been worth if she had 
been what she was represented and warranted to be, and 
what she actually was, at the time when the exchange was 
made, with what would be equivalent to interest on that 
sum from the date of the writ. 

Verdict for plaintiff and exceptions taken. 

May, in support of the exceptions. 

Morrill 4" Fessenden, contra. 

RrcE, J. -The question proposed to the witness, Den­
nett, was properly excluded. It referred to matters in no 
wise connected with the issue then before the Court. Den­
nett docs not appear to have been an expert. If the ques­
tion had been answered in the affirmative by the witness, it 
does not appear that all the horses observed by him might 
not have been unsound. To render the evidence of any 
practicable value, even by way of comparison, the character 
and condition of each horse, the manner in which it had 
been driven and the degree of exposure to which it had 
been subjected, must have been inquired into, thus raising 
many distinct, collateral issues, none of which could the 
other party be supposed to be in a condition to meet, be­
sides thereby protracting the trial indefinitely. Such testi­
mony is inadmissible. 1 Greenl. Ev. § § 52, 448; Cushing 
v. Dorchester, 6 Met. 396; Aldrich v. Pelham, 1 Gray, 510. 
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The measure of damages, in case the jury should find a 
breach of warranty, was stated by the Court to be, as the 
report finds, the difference occasioned by the unsoundness, 
between what the horse would have been worth, if she had 
been what she was represented and warranted to be, and 
what she actually was, at the time when the exchange was 
made, with what would be equivalent to interest on that 
sum from the date of the writ. 

This rule, it is contended, contains a direction to the 
jury to allow a sum equal to interest from the date of the 
writ, beyond the real da,mage sustained by the breach of 
warranty, and therein is erroneous. Such we think is the 
fair construction of the language used in the report. 

There has been much uncertainty as to the measure of 
damages in this class of cases, both in thh; country and in 
England. The rule laid down by Greenleaf, in his work on 
Evidence, vol. 2, § 262, is as follows: - "In assumpsit upon 
the warranty of goods, the measure of damages is the dif­
ference between the value of the goods at the time of sale, 
if the warranty were true, and the actual value in point of 
fact." 

In support of this doctrine, the author cites Eggleston v. 
Macauley, 1 l\IcCord, 379, where the rule is thus stated:-
11 on breach of warranty, express or implied, in the sale of 
an article, the damages to be recovered must be rateable 
with the loss; and if a total loss, the whole sum paid, with 
interest, may be recovered back." He also cites Arrnstrong 
v. Percy, 5 Wend. 335, which was for a breach of an im­
plied warranty in the title to a mare, and in which MARCY, 
J., states the rule of damages to be the price paid the de­
fendant for the horse, and interest thereon, together with 
costs which the plaintiffs became liable to pay the true 
owner, in their suit to establish their title. 

In Neel v. Deens, 1 Nott & McCord, 210, a similar rule 
was recognized by the Court, in an action for damages in 
the sale of a slave, which proved to be unsound. 

In Voorhes v. Earl, 2 Hill, 288, which was assumpsit for 

VOL. XXXIX. 3 7 
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breach of warranty in the sale of sixty barrels of flour, 
COWEN, J., in deliverini~ the opinion of the Court, remarked, 
"regarding this case as one of simple warranty without 
fraud, the measure nf damages adopted at the trial, (which 
was the difference between the price paid, and that at which 
the article sold, at auction, and interest thereon,) was wrong. 
It should have been tho difference between the value of the 
sixty barrels, at tho time of the sale, considered as superfine 
flour, and the value of the inferior article sold." 

In Cary v. Grurnan, 4 Hill, 625, which was for a breach 
of warranty in the 1:ouudness of a horse, the rule was said 
to be, ,; by paying to the vendee such sum, as together with 
the cash value of the defective article, shall amount to what 
it would have been worth, if the defect had not existed." 

It is now well settled, that the rule is the difference be­
tween the actual value, and the value that the artfole would 
have possessed, if it had conformed to the warranty. Sedg­
wick on Meas. of Dam. 290. 

In the above cases;, the question of interest docs not 
appear to have been particularly considered. 

But the question arises, whether interest, or its equivalent 
in damages, may be allowed in this class of cases, under any 
circumstances. Story, in his work on Contracts, § § 1029, 
1030, says, "we now come to the second class of cases upon 
which interest is allowed, not as matter of strict right, and 
as a necessary incident to the original debt, but upon which 
it may be allowed by the jury by way of damages. Within 
this class are included cases of tort, or breach of contract, 
whereby special damage has resulted to the party claiming 
it. * * * * When the claim arises from tort, the form of 
action will not preclude the right to interest; and there is 
no difference in this respect, whether the action be assump­
sit, or trespass, or trover. So also when there is a breach 
of contract, the same rule governs." 

The general rule would seem to be, that it is not in con­
formity with legal principles, to allow interest in actions for 
unliquidated and contested claims, sounding in damages, but 
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it is within the discretion of a jury to give interest in such 
cases in the name of damages. Still v. Hall, 20 Wend. 
51; Goddard, Adm'r, v. Bulow, 1 Nott & McCord, 45; 
Gilpin v. Consequa, Peters C. C. R. 88; Willings v. 
Consequa, ibid. 172; 1 Johnson, 315. 

From the report of the case at bar, the jury appear to 
have been deprived of that discretion, by the instructions of 
the Judge. The result of such instructions may have been 
to increase the verdict by the amount of the interest upon 
the damages found 'against the defendant, from the date of 
the plaintiff's writ, to the time of trial. To that extent on­
ly could the defendant have suffered from the erroneous in­
struction. This sum, which may be accurately estimated, it 
is competent for the plaintiff to remit. If he shall elect so 
to do, and enter the same upon the record, he may have 
judgment for the balance; otherwise a new trial must be 
granted. 

APPLETON, J., hwsitante. 

See Brannin v. Johnson, 19 Maine, 361. 

STATE OF MAINE versus JACKSON. 

The Acts prescribing the limits of towns and counties are public Acts of which 
the Court are bound to take notice. 

The offence in a criminal charge should appear to have been committed in the 
county named in the indictment. 

But an indictment which alleges an offence to have been committed in a town 
named, and that it belonged to the county at the finding of the bill, without 
describing in what county it was when the offence was committed, is valid. 

An offence committed in a town which is afterwards incorporated with other 
towns into a new county, on which no proceedings are pending, is cogniza­
ble by the Court sitting in such new county. Their jurisdiction extends 
over offences committed within the territorial limits of the county, whether 
before or after its incorporation. 

An indictment in which two distinct times and places have been mentioned 
where the substantive offence has been co=itted, and reference is afterwards 
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made to time and place, by the words "then and there," is defective ; but 
when one of the places previously mentioned has reference only to the resi­
dence of a person named therein, it is unexccpti0nahle. 

ON EXCEPTIONS from Nisi Prius, Sm1PLEY, C. J., pre­
siding. 

INDICTMENT, found against the respondent at Lewiston, in 
the county of Androscoggin, at the Aug. term, 1854. It 
was as follows: -

" The jurors for said State upon their oaths present, that 
Charles G. Jackson, of Winthrop, in the county of Kenne­
bec, on the 8th clay of January, in the year of our Lord 
1854, at Poland, now in said county of A.nclroscoggin, did 
commit the crime of adultery with one Rachel A. Clouclman, 
wife of Charles H. Cloudman, of Poland aforesaid, by then 
ancl there having carnal knowledge of the body of her, the 
saicl Rachel A. Clouclman, he, the said Charles G. Jackson, 
being then ancl there a married man, and having a lawful 
wife alive; the said Rachel A. Cloudman not being then and 
there the lawful wife of said Charles G. Jackson; and the 
said Rachel A. Cloudman being then and there a married 
woman, and having a lawful husband alive; and the said 
Chas. G. Jackson not being then and there the lawful husband 
of the said Rachel A. Oloudman, against the peace," &c. 

Poland at the time the offence was charged belonged to 
the county of Cumberland. The new county of Androscog­
gin, composed of Poland and several other towns, was in­
corporated to take effeet on March 31, 1854. 

On trial the respondent was convicted, ancl his counsel 
moved in arrest of judgment for several causes, among which 
reliance was only placed upon the following: -

3. Because the Act of the Legislature creating the county 
of Androscoggin does not give this Court here jurisdiction 
of offences committed before the said Act took effect. 

7. Because there is no averment in said indictment, that 
Poland, when the offence charged is alleged to have been 
committed, was then ancl there in the county of Androscog­
gin, or in any county in this State. 
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10. Because after two different places in different coun­
ties have been named in said indictment, and also two differ­
ent times have been named in said indictment, all the aver­
ments material in said indictment as to the time and place 
are laid then and there, or with words denoting present 
time. 

12. Because there is no averment, that said Charles G. 
Jackson had a lawful wife alive, or the said particeps crimi­
nis had a lawful husband alive when the offence is alleged 
to have been committed. 

The motion was overruled. 
Morrill, with whom was Gerry, in support of the excep­

tions, as to the first and second of the above reasons, cited 
Chit. Crim. Law, p. 196, note 1, (Perkins;) State v. Jones, 
3 Halstead, 307; Damon's case, 6 Maine, 148; U. S. v. 
Wood. In support of the third, State v. Roberts, 26 Maine, 
268; Chit. Crim. Law, p. 198; and in support of the fourth, 
State v. Thurston, 35 Maine, 205; Moore v. Com. 6 Met. 
243; Chit. Crim. Law, before cited; Davis' Crim. Justice, p. 
295; State v. Hutchinson, 36 Maine, 261. 

Abbott, Att' y Gen. contra. 

RICE, J. -The case is presented on motion in arrest of 
judgment, brought before us by exceptions. There are num­
erous causes assigned in the motion, why judgment should 
be arrested, only four of which, however, are relied upon in 
the argument. 

'!'he county of Androscoggin was incorporated March 18, 
1854,-the Act to take effect on the 31st day of the same 
month. 

The indictment was found at the August term of the Su­
preme Court, in that county, the same year. It is alleged 
in the indictment, that the offence was committed on the 
eighth day of January, A. D. 1854, at Poland, now in said 
county of Androscoggin. 

The seventh cause assigned in the motion for arrest, but 
the first noticed in the argument is, "because there is no 
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averment in said indictment that Poland, where the offence 
charged is alleged to have been committed, was then in the 
county of Androscoggin, or any county in this State." 

In State v. Jones, 3 Halstead, 307, cited and relied upon 
by defendant's counsel, the indictment charged, that John I. 
Jones, late of the township of Hardwick, in the county 
of Warren, on the 28th day of August, A. D. 1824, at the 
township of Mansfield, in the county aforesaid, and within 
the jurisdiction of this Court, feloniously did utter and pub­
lish as true, certain false, forged, and counterfeit acquittan­
ces," &c. 

The Court at which the indictment was found, was held 
in June, 1825. The county of Warren was incorporated 
from a part of Sussex, Nov. 20, 1824. 

The Court remarked iu their opinion, "it is seen that at 
the time mentioned, there was no such place as that at which 
the offence is alleged to have been committed. There is a 
manifest repugnancy.''' Judgment was arrested. 

The territory of the new county is described as being 
"all the lower part of the county of Sussex, northerly of a 
line beginning in the river Delaware at the mouth of Flat 
Brook, in the county of Wal peck, and running certain courses 
to other monuments." R. S., Laws of N. J., 1841, p. 172. 
It does not appear from the .A.ct, whether the township of 
:Mansfield is or is not included in the new county of Warren. 

In U. S. v Wood, also cited by defendant's counsel, and 
referred to in Chitty's Cr. Law, 196, note, the defendant was 
charged as being accessory to the robbery of the United 
States Mail, and the offence was alleged .to have been com­
mitted within the District of Pennsylvania. After the com­
mencement of the session of the Court, but before the in­
dictment was found, the State of Pennsylvania was divided 
by Act of Congress, into two Judicial Districts, the Eastern 
and Western. It did not appear in the indictment within 
which of the two districts the offence charged was commit­
ted. Judgment was therefore arrested. There was nothing 
in either of the above cases, either in the records or in the 
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statutes, by which it could be made certain whether the 
offences were committed within the territorial jurisdiction 
of the Courts in which the indictments were found, or other­
wise. Judgment was, therefore, properly arrested. But id 
certum est quod certum reddi potest. In a criminal case the 
record should show that the offence was committed in the 
county charged in the indictment, but if it is shown to have 
been committed in a town which a public law recites to be 
in the county, this is sufficient, but if, since the passage of 
the law, the boundaries of the county have been changed, 
and the law changing the boundaries does not show whether 
the town is left within the old county, or is included in that 
part of the county which is taken off, the Court in such case 
cannot judicially know that the town is, or is not in the 
county. Hilt v. State, 9 Y erg. 35 7. The Acts prescribing 
the limits of counties and towns are public acts, of which 
Courts will judicially take notice. Com. v. Springfield, 7 
Mass. 9. 

The county of Androscoggin was incorporated by erect­
ing certain existing towns, by their corporate names, into a 
new county. Poland is one of the towns named in the Act, 
and was taken from the county of Cumberland. When, 
therefore, the indictment charges the offence to have been 
committed in Poland, now in the county of Androscoggin, it 
becomes absolutely certain that the locus in quo is within 
the territorial limits of the county of Androscoggin; of 
which the Court will take judicial notice. 

The next objection presented at the argument is, that 
there is no averment i~ the indictment, that the said Charles 
G. Jackson had a lawful wife alive, or the said particeps 
criminis had a lawful husband alive when the offence is al­
leged to have been committed. 

This part of the indictment is in the precise words used 
in the indictment, State v. Hutchinson, 36 Maine, 261, which 
were, in that case, held to be sufficient, by this Court. 

It is also objected that the averments as to time and place 
in the indictment are repugnant and uncertain. 
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When two distinct times and places have been mentioned, 
in, and at which, the substantive offence has been committed, 
and reference is afterwards made to time and place by the 
words "then and there," the allegation will be deemed de­
fective, as it will be uncertain to which time and place the 
then and there refer. Jane, ( a slave,) v. State of Missouri, 
3 Missouri, 61. 

There is but one time and one place when and where the 
substantive offence is alleged in this indictment, to have been 
committed, to wit, at Poland, on, &c. It describes one of 
the parties as being a resident of Winthrop and the other 
as being a resident of Poland. This is merely descriptio 
personce, and has no reference either to the time when or 
place where the substantive offence was committed. 

It is further objected that the offence is alleged to have 
been committed in the county of .Androscoggin, before the 
same was established: if alleged to have been committed in 
any county in this State. A.s has already been remarked, 
the allegation in the indictment is, that the offence was 
committed in Poland, now in the county of .Androscoggin. 
The charge substantially is, that the offence was committed 
in Poland which is within the territoria.l limits of the county 
of Androscoggin. 

"When a new county has been incorporated, and provision 
made for holding terms of the Supreme Court therein, such 
Court will take cognizance of all crimes and offences commit­
ted within the territorial limits of such new county, which are 
not then pending in, or returnable to other Courts, which fall 
within its general jurisdiction, whether such offences were 
committed before or after the A.ct of incorporation. Crimes 
are committed against the peace of the State and not against 
the peace of any particular county in the State. Territo­
rial limits are assigned for the jurisdiction of particular 
Courts to facilitate the despatch of judicial business and for 
the safety and convenience of the citizens. No error or de­
fect is perceived in the indictment or proceedings in this 
case. The motion and exceptions are therefore overruled. 
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FULLER versus FIELD o/ als. 

No title to personal property can be acquired by the purchaser, at a sale on 
execution made subject to a prior attachment. 

ON REPORT, SHEPLEY, C. J .. , presiding. 
TROVER for a building. 
After the evidence was introduced, the cause was submit­

ted for the decision of the full Court upon the legal testi­
mony, with authority to enter judgment by nonsuit or de­
fault, as the facts and law might authorize. 

The building was personal property. The claim of plain­
tiff was by an attachment and sale tm his execution at pub­
lic auction. Defendants' title was through an attachment 
made subsBquently to plaintiff's to secure a lien claim, and 
a sale thereof at auction. 

By the return of the officer on the execution, it appeared 
that the sale to plaintiff was made subject to the attachment 
of defendants to secure their lien. 

Record, for defendants. 

Ludden, for plaintiff. 

APPLETON, J. -This is an action of trover for a building 
erected under such circumstances as to be regarded as 
personal property. 

The plaintiff derives title under a sale of the same on 
execution. The officer by whom the sale was made, returns 
that he sold it "subject to an attachment in favor of M. 
Ford and J. G. Field." 

In the sale of personal property on execution, subject to 
the contingencies arising from its attachment in other suits, 
its price would be affected no.t merely by the value of the 
article sold at the time and place of sale, but by the chances 
whether the plaintiff in those suits to which the sale is 
subject, will obtain judgment, and whether, if judgments 
should be recovered, the executions issued thereon shall be 
seasonably placed in the hands of the attaching officer. The 
title of a purchaser in such case is liable to be defeated. 

VOL. XXXIX. 38 
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He would not therefore give the same price as if there was 
no such liability. He would regulate the price by his esti­
mate of the uncertainties surrounding the title he might 
acquire. If the attachments in the suits to which the sale 
is made subject, should be perfected by judgment and sale 
on the executions issued thereon, he would gain nothing by 
his purchase. If for any cause those suits should fail, or 
the executions should not seasonably be placed in the hands 
of an officer, in case judgments were obtained, the pur­
chaser will have paid less than if the sale had been subject 
to no such contingencies. The sale of personal property 
in thi8 mode, and subject to these uncertainties, would be 
alike injurious to the rights and interests of debtors and 
creditors. 

The sale of personal property on execution is regulated 
by statute. There is no provision of R. S., c. 117, under 
which the sale was made, which authorizes the sale of pro­
perty on execution subject to the contingencies arising 
from other suits. 'l'he sale not being in aecordance with 
law, the plaintiff has acquired no title. 

Plainti.ff nonsuit. 

COLI.EX versus KELSEY. 

:By c. 117, § 3, of Acts of 1844, it is provided, that any married woman pos­
sessing property by virtue of that Act, may release to the husband the right 
of control of such property,. and he may receive and dispose of the income 
thereof, so long as the same shall be appropriated for the mutual benefit of 
the parties. 

For an injury to the property of the wife, although the control of it might be 
released to her husband under this provision, the action must be brought in 
the name of the wife. 

ON EXCEPTIONS. 

Tms was an action to reco-ver damages suffered by the 
plaintiff in his mare for want of due care of her while per­
forming a journey in the service of defendant, and was tried 
before RICE1 J., under the general issue. 
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Evidence was introduced by defendant, tending to show, 
that the mare belonged to plaintiff's wife, and he requested 
the Judge to instruct the jury, that it was incumbent on the 
plaintiff to show, if the property was in the wife, that he 
had control of it in manner prescribed by c. 117, § 3, of 
the Acts of 1844, in order to recover in this action. 

This request was declined, the Judge having already in­
structed the jury, that if the plaintiff had absolute control 
of the property and hadl it in his possession, exercising full 
<iontrol over it, then he might maintain the action, but if he 
was acting as agent for his wife or any other party, and 
made his contract with defendant as agent, then the action 
should have been brought in the name of the principal. 

The verdict was for plaintiff. 

Morrill 4" Fessenden, in support of the exceptions. 

Goddard, contra. 

APPLETON, J. -The object of statute 1844, c. 117, § 3, 
was to enable the husband to control the estates of the wife, 
with her consent, without which it is clear, that by its other 
provisions he would have no such right. This section pro­
vides, that "any married woman, possessing property by vir- • 
tue of this .A.ct, may release to the husband the right of con­
trol of such property, and he may receive and dispose of the 
income thereof, so long as the same shall be appropriated for 
the mutual benefit of parties." It is apparent, that the title 
was to remain in the wife, and that when controlled by the 
husband its beneficial use was to be for "the mutual benefit 
of the parties." The object of the statute was to confer on 
the husband the management of the property within pre­
scribed limits with the consent of the wife and under au­
thority derived from her. The "control" was to remain 
only while the "income" was appropriated for the "mutual 
benefit of the parties." The right of action for any injury 
to the property over which the husband was exercising con­
trol, would have been in the wife equally after such release 
as before. It in no way affects the right of action. The 
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instruction, if given as requested, would have been errone­
ous and was properly refused. 

No objections are urged against the instructions given. 
It is not therefore, necessary to examine them particularly1 

as their correctness is not made a matter of question. 
Exceptions overruled. -

Judgment on the verdict. 

BROCK it ux. versus CHASE. 

Of the evidence by which the existence of a town way may be established, 

ON REPORT from Ni~1i Priw,, RICE, J., presiding. 
TRESPASS quare clausum. 
'The defendant pleaded the general issue, and justified his 

:acts as a surveyor of the highways. 
After the evidence was out, it was agreed that the cause 

might go before the full Court on report, they having au­
thority to draw inferences as a jury might from the evidence 
and enter such judgment as the law and facts might war­
rant. 

The whole case will be found in the opinion of the Court, 
which was drawn up by 

RrcE, J.-That the plaintiffs are owners in fee of the 
locus irn quo is not controverted. Nor is it controverted 
that the defendant, in entering upon the land and perform­
ing the :acts complained of, was acting in the capacity of a 
survey0r of highways, duly qualified. The only question in 
.eontr0,viersy is, whether there was a way across the plain­
tiffs' land upon. which the town had a right to enter, for tho 
purpose of making repairs. Such right the plaintiff's deny; 
anrl some seven or eight years before the alleged trespass 
they had closed up the ends of the way in dispute, by con­
structing permanent fences across the ends thereof, These 
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fences were removed by the defendant, so far as was neces­
sary to go upon and repair the way. 

To show the existence of such a way, the defendant intro­
duced one William McKenney, who testified, among other 
things, "that when he was a boy, James Jordan, (who for 
many years owned the premises on which the plaintiffs now 
live,) came round with a paper, where we were at work on 
the Freeport road, to get people to sign, to get the town to 
discontinue the Chase road, and open the cross road, (the 
road now in dispute,) instead. Mr. Jordan opened the cross 
road and it was fenced out. Jordan built part of the fence 
upon the road. I did not live in the Chase neighborhood 
at the time Jordan opened the road. I then lived with my 
father. The road was worked upon and repaired by the 
district, and the fences remained upon the sides until they 
became old and rotten. The road was plowed on the siaes, 
from one end to the other, on both sides. There were two 
stone culverts in it, built by the district. Think I might 
have been ten years old when Jordan carried round the pa­
per; I am now fifty-six. I have had some conversation with 
Mr. Jordan in relation to the opening of the road, while he 
was owner of the land now in dispute. In 1825 the old 
man told me that the Chase road, east of the cross road, 
had been discontinued, and he had given this one in place of 
it. This was while we were working on the road; I was 
surveyor. He has told me the same thing at other times. 
Generally when we were at work upon the road, he would 
come out and talk with us about it." 

On cross-examination this witness testified, "I should 
think Jordan went round with the paper referred to, prior 
to 1809. The road was fenced out on both sides. The 
road was given to the town in 1809. I am unable to tell 
how long after that it was fenced out! I lived in the vicin­
ity till 1841, and then moved away, and was gone two years, 
when I came back and lived there ten years. I was survey­
or in 1845. The remains of the old fence was then on the 
side of the road. There were bars across each end of the 
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road when I moved there in 1825. There are three fami­
lies who live in there, who are mostly accommodated by this 
road. 

"Jordan told me he gave the land for the road. I have 
seen a good many pass over this road. After I moved 
there, I told them that if they did not put gates up at 
the ends of the road, they should fence it out. The bars 
and gates were put up and kept up by Mr. Jordan and Mr. 
McKenney. They made no claim of right to fence up the 
road, but the people living in there consented that they 
should put bars across at the ends, to avoid fencing out the 
road. But when I went there, I told them if they did not 
put gates up instead of bars, they should fence the road, 
and they did so. Mr. Jordan told me that the bars were 
put up by permission .. 

• Charles F. McKenney testified, "that he had known this 
road about forty years; have traveled over it; never saw 
any one at work on it. It was fenced on both sides. It had 
been ploughed and tum piked up some; were two culverts 
across it. Should think the road was fenced out something 
like forty years ago, and I never knew any bars or gates at 
the ends of this road, until the fences had gone to decay. 

Humphrey Vosmus testified, "that he was acquainted 
with the road and land about there. The road was fenced 
clear through from the county road. It was opened like 
any other road, and was an open road from eight to ten 
years. In 1846 and 1847 I was at work for Mr. McKenney. 
Mr. Webb came along there and said he was going to stop 
that road up. Mr. McKenney asked by what authority. 
He said he had been told by Col. Ingersoll that there jV'aS 
no road there." 

The defendant also read to the jury, from the records of 
the town of Danville, the following extracts, containing the 
votes of said town relative to the road in dispute. 

"Voted to discontinue the road from the northerly cor­
ner of James Jordan's land, southerly to the road leading 
from New Gloucester to Androscoggin river, and lay out 
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and locate a road south-west from the same corner of James 
Jordan's land to the county road leading through John Vos­
mus' land, towards Freeport, in its stead." 

"The above vote was passed at a legal town meeting of 
the inhabitants of Pejepscot, now Danville, Nov. 9, 1809." 

The following was a vote passed at a legal meeting of the 
inhabitants of said town, May 12, 1810. 

"Voted to accept the report of a road laid out from · 
James Jordan's northerly corner, south-west to the county 
road leading through John Vosmus' land towards Free­
port." 

It was admitted that the above extracts refer to the road 
in dispute. 

There was evidence that this road had been assigned for 
many years to tho several highway surveyors of one of the 
districts of said town, as a part of the road to be repaired 
by them, and that it had been so repaired under their di­
rection. There was evidence that it had been left out of 
the assignment for one year by one of the selectmen, but 
was again restored, and has subsequently been included in 
the assignments of highways, as a part of the district to 
which it had previously been assigned. 

There was much testimony introduced by both parties as 
to the manner in which this road had been fenced and used 
prior to the time it was first obstructed by a permanent 
fence near seven or eight years ago. 

The records of the original laying out and location are 
informal and imperfect. It does not appear to have been a 
road upon which there had ever been any considerable 
amount of travel. But we think the evidence does show, 
that there was an original laying out on the part of the 
town, and a continual user by the public either as an open 
way, or encumbered only by movable bars or gates, which 
were placed across the ends thereof, not however under a 
claim of right, by the owners of the premises, now owned 
by plaintiff, but by the consent of those most interested in 
the road for a period of more than thirty years, and during 
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most of that time the town repairing the road from year to 
year. Those facts, together with the acts and admissions of 
Jordan, and the long acquiescence of the other proprietors, 
fully authorize the inference, that the road woo originally 
legally laid out as a town way. At least, we think, after 
this long lapse of time, it is too late for the plaintiffs to con­
trovert this fact. Whether the public have a right to an 

· open way, unincumbered by gates or bars, it is not necessary 
now to decide. But the plaintiffs, by olistructing this way 
by permanent and immovable fences, were guilty of invasion 
of the public right. And the defendant, by removing these 
obstructions, in the manner he is proved to have clone, 
committed no trespass upon the rights of the plaintiffs. Ac­
cording to the agreement of the parties a nonsuit must be 
entered. 

Record, for defendant. 

Morrill o/ Fessenden, for plaintiffs. 

DAVIS versus BRIGGS o/ al. 

An indorsee of a note made by a firm to one of its members may maintain an 
action thereon against the makers, 

"When a partnership has been dissolved and one of the partners has assigned 
all his interest in the book debts and demands of the firm to the other, 
with power to collect them for his own benefit, he cannot afterwards exer­
cise any control over snch debts although one of them is against himself. 

ON REPORT from Nisi Prius, RICE, J., presiding. 
AssuMPSIT, by the indorsee, against makers of a note made 

by Joseph D. Davis & Co., and payable to the order of Jos. 
D. Davis, one of the firm, on demand. 

An account against Joseph D. Davis was filed in set-off. 
The defence was, that the action was not maintainable, 

and that the note was not indorsed until it was overdue, 
and that the account in set-off should be allowed. 

The firm of Davis & Co., consisting of Davis & Briggs, 
was dissolved in October, 1851, more than two years after 
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the note in suit was given, and in the agreement to dissolve, 
Davis assigned to Briggs all his interest in the books, debts, 
specialties and demands of every nature for and concerning 
the late co-partnership between them. 

The books showed a large account against Joseph D. Da­
vis, which was filed in set-off. 

The plaintiff offm;:ed in evidence an agreement by Joseph 
D. Davis to be defaulted; in which was also a direction that 
the account in set-off should be withdrawn and no proof of­
fered concerning it, as it was incorrect and filed without his 
consent. 

There was other evidence in the case, and it was agreed 
to submit the case to the full Court with authority to draw 
inferences from the testimony as a jury might; and that if 
the action is maintainable and defendants are authorized to 
prove the account in set-off, the account is to be submitted 
to an auditor, and on his report the plaintiff to have judg­
ment for the balance found due, (if any,) if nothing, or the 
action not maintainable: then the defendants to have judg­
ment for costs. 

The Court found that the note was in the hands of the 
original payee long after it was due, and that the amount 
filed in set-off should be allowed in payment. 

Morrill t Fessenden, for defendants. 

J. Goodenow, for plaintiff. 

SHEPLEY, C. J. - This suit is upon a promissory note 
made by Joseph D. Davis & Co. for $2045,93, on May 10, 
1849, payable to Joseph D. Davis or order, on demand, with 
interest, and by him indorsed. The firm of Joseph D. 
Davis & Co. was composed of Joseph D. Davis and John 
A. Briggs, as partners in trade. The note appears to have 
been justly due from the firm to Joseph D. Davis. 

Although he could not have maintained an action against 
the firm upon it, an indorsee may, if the note be now justly 
due. Thayer v. Bujfurn, 11 Mete. 398. 

VOL. XXXIX. 39 
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The partnership between J. D. Davis and Briggs appears 
to have been dissolved on October 16, 1851, when Davis 
assigned to Briggs all his interest in the book debts and 
demands of the firm, with power to collect them for his 
own benefit. The attempt made by Davis, in June or ~fuly, 
1854, to control one of those demands against himself, and 
to direct that it should not be allowed in set-off, can have 
no effect. 

In an agreement made between the former partners, on 
March 22, 1852, there is a provision, "that the account 
against said Davis shall be set off against a certain note 
payable to him by J. D. Davis & Co., for about twenty-two 
hundred dollars." Although there would be due upon the 
note with interest at that time, more than that sum, there 
can be no doubt that it was the note referred to, for no 
other note appears to have been at any time made by the 
partnership payable to Davis, to which the description could 
have reference. 

It is also apparent, that Davis at that time assumed to 
have control of the note, and to agree that it should be 
paid by the allowance of the account against himself. 

He appears to have had possession of it on :March 15, . 
1852, and to have caused a suit to be commenced upon it 
in the name of the pfaintiff, which was not prosecuted. 

Greene, who was a clerk for the firm from January 1 to 
July 1, 1849, and again from July 1, 1850, to September 1, 
1851, testifies that he had charge of the safe belonging to 
the firm; that the note was kept in it, and that he thinks it 
was not taken from it;, or delivered to any person, while he 
was in their employ. 

The plaintiff offers no proof respecting the time of its 
indorsement to him, but relies upon the presumption of law. 
The note being payable on demand would be overdue long 
before Greene left the employment of the firm. The plain­
tiff, upon the testimony presented, must be considered as 
holding it subject to the same equitable defence as if it 
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were in the possession of the payee, and the account due 
from him to the firm should be allowed in payment. 

An auditor is to be appointed, upon whose report judg­
ment is to be entered. 

MOORE versus HOLLAND. 

Where the contents of a written contract which is lost is proved by parol, 
without any copy, its construction must be determined by the jury. 

A contract in writing by the owner of a quantity of hay, with the tenant 
of a farm, that he may take and use the hay, the same to be and remain the 
property of the original owner, and the manure made therefrom to be and 
remain also his property as it i:l made, is a lawful and valid contract. 

In the manure made under such a contract, the tenant has no property, and 
a sale of it by him to his landlord conveys no title. 

ON EXCEPTIONS from Nisi Prius, SHEPLEY, C. J., presid­
ing. 

TRESPASS, for a quantity of manure. 
The writ contained two counts, one for breaking and en­

tering the plaintiff's close, the other for carrying away his 
property. 

It appeared that the plaintiff was the owner of a house 
and lot of land, which was occupied in 1844 and '45 by one 
Anderson, as his tenant. In the fall of 1844, Anderson 
agreed with the defendant for a mow of hay, to be paid in 
manure. The hay was to be defendant's until the manure 
was made from the hay; he was to have the manure for the 
hay. The hay was called six dollars, to be paid in manure, 
which was to be defendant's as it was made. 

The agreement between Anderson and the defendant was 
in writing, but the loss of it was proved and the contents 
established by parol. 

Plaintiff claimed title by bill of sale and delivery from 
A.nderson, on April 25, 1845. The defendant took away 
from the plaintiff's premises two and a quarter cords of 
manure on May 2, 1845, and there was conflicting testimony 
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as to tho fact whether Anderson at that time, was or not in 
possession. 

The Judge instructed the jury, that if the defendant broke 
and entered the plaintiff's close without his consent, to 
carry away manure, after Anderson had vacated and given 
up possession of the premises to the plaintiff, this action 
was maintainable, even if the title to the manure was in the 
defendant at that time; and if they should find upon the tes­
timony that the contract was that the hay procured by 
Anderson of the defendant, was to be and remain the proper­
ty of the defendant; and that the manure made therefrom 
was to be and remain the property of the defendant as it 
was made, this would be a lawful contract, and Anderson 
would not acquire title to so much of the manure as was 
made from that hay, but would give to the defendant no right 
to the manure (if there was any) made from other hay, of 
which they were the judges; that if there was manure there 
not made from this hay, belonging to Anderson, he might 
lawfully se11 it to plaintiff, and if he sold and delivered it 
as testified to, this would entitle the plaintiff to recover for 
so much of said manure as was not made from the hay 
purchased of the defendant. 

A verdict was rendered for the defendant and the plaintiff 
excepted to the instructions. 

May, for defendant. 

Gould, for plaintiff. 

RICE, J. -This is trespass for a quantity of manure tak­
en and carried away by the defendant, and claimed by the 
plaintiff, by virtue of a bill of sale, and alleged delivery to 
him from one Anderson, who had occupied the premises, 
from which the manure was taken by the defendant, as tenant 
of the. plaintiff. The defendant claimed title to the manure 
by virtue of a contract with Anderson, by which he supplied 
the hay from which the manure was made, under a stipula­
tion that said hay was to remain his until it was used, and 
the manure made therefrom was to be his, as it was made. 
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This contract, which was reduced to writing, had been lost, 
and its contents were proYed by the deposition of David B. 
Jones, who among other things, testified "that he heard an 
agreement between the defendant and Anderson, in regard 
to some manure, and hay, in the fall of 1844, in November. 
He (Anderson,) agreed with Holland for a mow of hay, to 
be paid for in manure. The hay was to be Holland's till 
the manure was made - that's about all-he was to have 
the manure for the hay." 

This witness, in answer to other interrogatories, further 
stated, "there was a writing between them, that the hay 
should be Holland's till the manure was made from the hay. 
The hay was called six dollars, to be paid for in manure; 
the manure was to be Holland's as it was made." 

The Judge instructed the jury "that if they should find 
upon the testimony that the contract was that the hay pro­
cured by Anderson of the defendant was to be and remain 
the property of the defendant, and that the manure made 
therefrom was to be and remain the property of the defend­
ant as it was made, this would be a lawful contract, and 
Anderson would not acquire title to so much of the manure 
as was made from the hay, but it would give the defendant 
no right to manure, if there was any, made from other hay, 
of which they were the judges." 

To this instruction the plaintiff, against whom the Yerdict 
was rendered, excepts, on the ground that the Judge erred 
in permitting the jury to determine from the evidence, the 
terms of the contract between the defendant and Anderson, 
contending that the contract having been reduced to writing, 
its construction (howeYer its contents might be proved) was 
to be determined, as matter of law, by the Court. He also 
contends that by that contract the title to the hay passed to 
Anderson, as it was used, and that it was to be paid for in 
manure, the title to which could only pass from Anderson 
to the defendant, so as to affect the rights of subsequent pur­
chasers, without notice, by a delivery to the defendant, and 
that, inasmuch as there had been no delivery to defendant 
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until after the sale and delivery to plaintiff, the title of the 
latter must prevail. 

It is undoubtedly true, as a general rule, that instruments 
in writing are, when introduced as evidence, to be construed 
by the Court as matter of law. In such case, the facts ap­
pearing in the writing itself, there is nothing for the jury 
to find, and it only remains for the Court to apply the law. 
This rule, however, only applies when the instrument is 
before the Court, and when there is no dispute as to its 
contents; but does not apply when it becomes necessary to 
prove the contents of the instrument by parol. In that 
case the jury must find, as matter of fact, what were the 
contents of the missing instrument, from the evidence before 
them, and unless the instrument be proved by an exact copy, 
or in its precise terms, the Court cannot give a legal con­
struction thereto but must, as in other cases of parol evi­
dence, present the rules of law hypothetically, to be applied 
by the jury as they shall find the facts. 

In the case at bar, the witness does not profess to give 
the precise words of the lost contract, and if he did so pro­
fess it would be a question of fact whether he did so. That 
question was properly submitted by the Court to the jury. 

But it is contended that it was not competent for the 
parties to make a contract by which the defendant could ac­
quire title to the manure, the product of his hay, without a 
formal delivery; that by converting hay into manure its 
character was so essentially changed as to destroy its iden­
tity, and consequently the continuity of ownership. To sup­
port this posit,ion, 2 Kent's Com. p. 363 and note, are cited. 
The authority there cited would apply in case the hay had 
been taken tortiously. But such is not the case here. The 
hay went into the possession of Anderson as matter of con­
tract, and the only question presented was, whether by the 
terms of that contract Anderson became the purchaser of 
the hay, under an agreement to pay for it in manure, or 
whether he was simply the bailee, locatio operis Jaciendi, 
for the purpose of converting it into manure for the defen-
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dant. If the former was the fact, if it were a sale, then the 
defendant could only acquire a valid title to the manure as 
against innocent purchasers, by a delivery; if the latter, if 
the hay was to be converted into manure by Anderson for 
the defendant, then, though the product was changed in 
form from the original article, the title to the property 
would not change, but remain in the original owner. Col­
lins v. Foster, 3 T. R., 316; Pierce v. Schenk, 3 Hill, 28; 
Smith v. Clark, 21 Wend. 83; Buffum v. Merry, 3 Mason, 
478; Barker v. Roberts, 8 Maine, 101. When the identi­
cal thing delivered is to be restored, though in an altered 
form, the contract is one of bailment, and the property 
is not changed. But when there is no obligation to restore 
the specific article, and the receiver is at liberty to return 
another thing of equal value, he becomes a debtor, to make 
the return, and the title to the property is changed, it is a 
sale. Mallory v. Willis, 4 Comst. 76. 

The instructions of the Judge upon this point were care­
fully guarded, and are in strict conformity with established 
rules of law. 

The objection, that the jury was misled by the instruc­
tions given in relation to the effect of a delivery of the 
manure to the plaintiff, is without foundation. Those actu­
ally given upon that point are manifestly correct. If the 
plaintiff had desired instructions as to the effect of leaving 
the manure upon his premises, the attention of the Judge 
should have been called to the matter officially. 

There is no motion for setting aside the verdict as being 
against evidence. The correctness of the finding of the 
jury, upon matter of fact, is not therefore before the Court. 

Exceptions overruled and 
judgment on the verdict. 
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COUNTY OF OXFORD. 

PROPRIETORS OF ROXBURY versus HUSTON. 

No laches are imputable to a party who suffers a default in an action where a 
defence would be unavailing. 

The tenant having entered into possession of the premises under one who dis­
seized the true owner, is not liable to the latter in an action for use and oc­
cupation, though he may have promised by parol to pay the rent, unless an 
entry has been made to purge the disseizin. 

No exceptions lie to the rulings of the presiding Judge in matters of law, re­
lating to an action submitted to him for decision under § 12 of c. 246 of 
Acts of 1852, without an express reservation of that right in the agreement 
of the parties . 

.A.ssuMPSIT to recover rent for a lot of land which the de­
fendant occupied from March, 1845, to March, 1846. 

In Feb. or March, 1845, the defendant wished to hire the 
premises of the agent of plaintiffs, who told him the rent 
was $20, per annum, and he promised to pay it, and after­
wards used the premises, and it appeared that such was a 
reasonable price. 

Other evidence was also introduced tending to show, that 
one Palmer, twenty-five years since, entered upon the land 
under a contract for a deed, and had by himself, and those 
occupying under him, held the same till the commencement 
of this suit; that he claimed to have paid for it, and held 
adversely; that he leased the same, and in 1843 the tenant 
entered into possession under him; that Palmer commenced 
an action for the rent sued for in this action, in which de­
fendant was defaulted and paid the same; that he offered 
to pay plaintiffs if they would indemnify him, but no indem­
nity was given. 

It appeared by the record, that plaintiffs had commenced 
a suit to recover the premises of one James Hunter at the 
same time this suit was commenced, who defended the same, 
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claiming title under said Palmer, and that the title was 
adjudged to be in pla~tiffs. 

There was no evidence of any entry on the part of plain­
tiffs, to purge the disseizin of Palmer. 

The cause was taken from the jury and submitted to the 
decision of the presiding Judge, ( APPLETON, J.,) who direct­
ed a nonsuit, which, according to the report, if erroneous 
and the plaintiffs have made out a case, is to be taken off 
and a default is to be entered. 

Walton, for defendant, argued that the defendant was 
estopped to deny Palmer's title, and should be protected in 
paying his landlord's rent; that the promise to plaintiffs' 
agent was without consideration and void. Nor had the 
plaintiffs been delayed or prejudiced. 22 Maine, 395; 
Byrne v. Beeson, 1 Douglass, 179. 

Before the tenant could make any valid agreement with 
another, he must surrender the possession he acquired from 
his landlord. 12 Maine, 478. 

And that furthermore this action was not rightfully before 
the Court. It had been submitted to the decision of the 
presiding Judge at the trial, and his decision was final. 

Rawson, for plaintiffs. 

The opinion of the Court, TENNEY, J., taking no part in 
it, not being present at the hearing, was drawn up by 

APPLETON, J. - The defendant entered into the posses­
sion and occupation of the premises, for which the plaintiffs 
claim rent, as a tenant to one Benjamin Palmer, who before 
such entry had disseized the plaintiffs. Having entered un­
der Palmer, and as his tenant, he was estopped to contest 
his title. He would not be permitted as against his land­
lord to set up the title of the plaintiffs. Doe v. Mills, 2 
Ad. & El. 17; Sharpe v. Kelley, 5 Den. 431. The defend­
ant then being liable to Palmer, could not have resisted his 
suit for rent, and is guilty of no negligence in not attempt­
ing a defence, which must have been unavailing. 

The plaintiffs being disseizcd by Palmer, could not main-
VOL. XXXIX. 40 
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tain an action against him, as in such case there was no 
express promise to pay, and the law would not imply one. 
Larrabee v. Lumbert, 34 Maine, 79. Nor while the dis­
seizin continued, would they be in any better condition to 
recover against the defendant. 

It was held in Meredith v. Gilpin, 6 Price, 146, that to 
constitute a valid attornmont, the consent, or at least the 
knowledge of the landlord must be shown. The tenant 
must first surrender the possession to his landlord, before 
he can make any valid agreement to become the tenant of 
another. Moshier v . .Reding, 3 Fairf. 478. A contract by 
which a tenant is induced to desert his landlord, is corrupt 
and void, and the person to whom he has attorned cannot 
maintain an action upon it. And if an adverse claimant 
tampers with a tenant, and gets possession, either by his 
consent or a collusive recovery, he is estoppod to deny the 
landlord's title. 1 Hilliard's Abr., c. 15, § 98. In Cornish 
o/ al. v. Searell, 8 B. & C. 471, the defendants had attorned 
to the plaintiffs, and had agreed to hold the promises for 
such time, and on such conditions as might subsequently 
be agreed upon; but as the defendant had not received the 
possession of the plaintiffs, and as the lease to which he 
was a party had not been surrendered, the agreement was 
lield void for want of consideration, and the action not 
maintainable. The parol agreement in this case was with­
out consideration, the defendant never having received the 
possession from the plaintiffs, they never having entered to 
purge the disseizin of Palmer, and the tenancy of the de­
fendant under Palmer not having been terminated. 

This action was submitted to the presiding Judge, under 
the provisions of the A.ct relating to the Supreme Judicial 
Court and its jurisdiction, approved April 9, 1852. By c. 
246, § 12, it is provided, that "the Justice presiding at any 
term holden for jury trials shall hear and determine all 
causes whatsoever without tho intervention of a jury, when 
both parties shall have so agreed and entered such agree­
ment on the docket, and he shall direct what judgment shall 
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be entered up in all causes so by him decided." It will be 
perceived, that hy § § 13 and 14, provisions are specially 
made for presenting to the consideration of the full Court, 
any questions of law which might arise, and when either 
party might desire their determination of the matter. In 
this section no such provision is found. The obvious in­
tention of the Legislature, was to make the adjudication of 
the presiding Judge final and conclusive. This section con­
fers on the presiding Judge the power to determine all 
causes, when both parties so agree and enter their agree­
ment upon the docket, and that he shall direct what judg­
ment shall be entered up. No exceptions are given in 
terms and the whole language of the .A.ct shows none were 
intended. The design was to make his decision the end of 
all controversy, not that the losing party, after having agreed 
to submit to the decision of the Judge, and that he should 
direct what judgment should be entered up, should be per­
mitted indefinitely to renew litigation. .A. statute with simi­
lar design has recently 'been enacted in England. The de­
cision of the presiding ~Judge in all matters of law or fact, 
submitted to his determination under this section, is final. 

By recurrence to the report of the commissioners, accom­
panying the Act of 1852., it will be perceived, that the ob­
ject to be effected by the provision under consideration was 
in accordance with the construction above indicated. 

The parties may 111,gree that the presiding Judge shall 
hear the cause, and upon hearing decide the facts, reserving 
by express stipulation the right to except to his ruling as 
to any question of law which may arise. Such was the case 
in Trustees v. Reed, ante, p. 41, where the parties expressly 
reserved the right to except to the rulings of the presid­
ing Judge, as to any questions of law which might arise. 

The language used by~the Court in that case was general, 
but it should be construed in connexion with the facts present­
€d for determination. The point there to be decided was1 

whether the parties could by any stipulations reserve the 
right to except. They undoubtedly may do so; but in the 
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absence of such express stipulations, the reference under § 
12, gives the Court full power to make a final decision of 
the matter submitted, to which there can be no exceptions. 

Plain tiff nonsuit. 

WHITNEY versus SouT:II PARIS MANUFACTURING Co:MPANY. 

Of the powers of an agent of an incorporated company. 

An agent lawfully authorized to raise money and create liability on the part of' 
an incorporated company, tnay also waive demand and notice on a note in• 
dorsed by such company, and this too after the note has been negotiat1xl. 

Such agent may waive demand and notice to procure delay of payment of' 
the note and bind his principal, although in procuring delay he may also be 
the agent of the maker. 

Nor will the fact that he agreed to pay more than the legal rate of interest for 
such delay, prevent a recovery against the company upon their indorsement 
of the amount legally due .. 

ON REPORT from Nisi Prius, RrcE, J., presiding. 
AssUMPSIT, against the indorsers of a promissory note. 
After the testimony was introduced, it was agreed, that 

the full Court should decide the cause upon the testimony 
introduced without objection, and upon such as was admis­
sible, although objected to; to draw inferences as a jury 
might, and enter a nonsuit or default. 

The facts proved appear in the opinion of the Court, 
which was drawn up by 

SHEPLEY, C. J. -The plaintiff, as indorsee, has commenc• 
-ed this suit against the corporation as indorser of a pro• 
missory note for $1000, bearing date on March 8, 1849, 
made by Samuel T. Thomas, payable to the corporation or 
order, in nine months from date with interest. It appears 
to have been indorsed. by William Deering, agent of South 
Paris Manufacturing Co., "accountable without notice or de­
mand." The testimony proves, that the indorsement was 
made by Deering. In a letter written by him to Thomas, 
under date of Dec. 12, 1849, he says, "I arranged yester-
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day with Esq, Whitney for an extension of the old- note.'' 
It, however, appears from an entry made by him on a note 
book of the company, as well as from his testimony, that the 
waiver was in fact written on the back of the note, and an 
agreement made for an extension of the time for payment, 
on Dec. 10, 1849, being the day before the note became 
payable, with grace. There is no proof of any demand or 
notice. But the company will be liable by the waiver, if that 
was made by an agent having sufficient authority to make 
it. By the records of the corporation it appears, that Deer• 
ing was chosen agent in May, 1848, and again in May, 1849. 
And he appears to have acted as such during those two 
years. On Nov. 7, 1836, the company voted, that an addi• 
tional officer be chosen annually, to be styled Agent of 
the South Paris Manufacturing Co. The by-laws adopted 
on Feb. 26, 1836, were then amended so as to make it the 
duty of the agent "to purchase stock and make sales for 
the corporation, to hire and discharge help, and manage the 
concerns of the corporation, being subject at all times to 
the direction of the board of directors." Other powers 
were also conferred. The authority to manage the con­
cerns of the corporation was sufficiently extensive to em• 
brace all transactions necessary for the management of them 
in the usual manner. In his dealings with others, his powers 
would not be restricted by his being subjected to the direc• 
tion of the board of directors, unless they interposed to 
limit them. There is no proof, that they did so. The usual 
course of transacting the financial affairs of the company 
appears to have been by the agent. He procuring loans of 
money from banks and individuals, on notes of the company 
made by him, on drafts drawn by him, and on notes and 
drafts payable to the company and indorsed by him. No­
tices on such paper, given to him, would bind the company, 
and he might waive the right to require notice and render 
the conditional liability absolute. This would come within 
the scope of his authority to create an absolute liability; it 
being but one of the forms of doing it. When notes· be• 
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came payable and new loans or an extension of the time for 
paying those existing became necessary, he must have the 
power to meet the exigency or the credit of the company 
must be destroyed and his financial operations cease. 

To procure delay of payment in case of necessity, of which 
he must be the judge, would seem to be clearly within the 
scope of this authority. 

If this be so, it is still insisted, that he acted as the agent 
of the maker of the note and not of the company, when he 
made the agreement for an extension of time for payment, 
and when he made the waiver of demand and notice. He 
does appear to have acted as the agent of the maker at that 
time; but the maker could not, and he does not appear to 
have attempted to, confer upon him any authority to waive 
demand and notice. As early as the month of October pre­
ceding, the maker appears to have communicated his inabil­
ity to make payment at the stipulated time. The agent 
therefore knew, that payment must be expected to be made 
by the company, or that he must assent to, or prooure a de• 
lay for payment. If that could not be obtained without its 
becoming absolutely liable, it might be necessary to yield 
to it. In doing it, he would act as agent of the company, 
although he might at the same time be acting as the agent 
of the maker also to procure the delay. The company 
appears to have been under the necessity of conducting its 
business by means of loans of money, and its agent, accord­
ing to the course of business, would be authorized to act 
for the company as well as for the maker, being authorized 
by him to procure the delay needful for both; and he ap• 
pears to have so acted. 

The fact, that he appears to have agreed to pay nine per 
cent. interest to obtain such delay, cannot absolve the com­
pany from the payment of what may be legally due, or 
prevent a recovery of that amount by the plaintiff. 

The company by its agent being a party to the agreement 
for an extension of time, cannot thereby be discharged. 

It is further insisted, that the plaintiff received this note 
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as collateral security for the payment of other notes, which 
have been paid by the company. 

There is testimony from which such an inference might be 
drawn, while there is other testimony to prove, that an ab• 
solute title was conveyed by the indorsement. The burden 
of proof is upon the company to relieve itself by satisfac­
tory proof from the obligation incurred by the indorsement, 
and this it has failed to do. Defendants defaulted. 

May, for defendants. 

Whitman, with whom was Cli.fford, for plaintiff. 

COUNTY OF FRANKLIN. 

BURNHAM versus ELLIS. 

The declarations of an agent, while in the transaction of the business confided 
to his charge, are binding upon his principal. 

But his reeital of a past transaction of the business of his principal, is regard­
ed as hearsay testimony and inadmissible. 

Although at the time of such reeital, his agency continued, the declaration can-
not be received. 

ON EXCEPTIONS from Nisi Prius, HOWARD, J., presiding. 
TRESP Ass, quare clausum fregit. 
The general issue was pleaded, and a brief statement 

filed, that the acts, (if any,) were done under a license from 
the plaintiff. 

Under this branch of the defence, after some evidence 
had been introduced to show that one Daniel Burnham, a 
brother of plaintiff, had acted for many years as the agent 
of the plaintiff, in regard to the described close, and still 
continued to act, and that plaintiff had never been on to the 
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close, the defendant was permitted to prove, though object­
ed to, that said Daniel Burnham stated to the witness, that 
defendant came to him and he gave the defendant leave to 
go on to the close and cut masts or timber. 

The cutting, &c., was denied by the defendant. 
The question as to the agency of Daniel Burnham, and 

whether he was or not the agent of the plaintiff, and au­
thorized to act for him in the matter of the alleged license, 
was distinctly submitted by the presiding Judge to the jury 
upon the evidence. 

The verdict was for defendant and the plaintiff excepted 
to the ruling as to the admission of the testimony. 

Linscott o/ J. S. Abbott, for the exceptions. 

Whitcomb o/ H. Belcher, contra, cited, 1 Greenl. Ev. § § 
113 and 114; Haven o/ al. v. Brown o/ al. 7 Maine, 421; 
24 Pick. 35; Story on Agency, § § 134 and 137. 

APPLETON, J. - It was in evidence, that Daniel Burnham 
was the general agent of the plaintiffs, having the control 
and management of the township, upon which the trespass 
set forth in the declaration, is alleged to have been com­
mitted. The contracts of an agent within the limits of his 
authority, and his declarations while in the transaction of 
business confided to his charge, are as binding on his prin­
cipal as if made by him. 

In the case before us, the statements of the agent do not 
appear to have been made by him while in the exercise of 
his delegated authority. They relate to the past, and must 
be considered as a mere recital of what had been done. 
The principal is not to be injuriously affected by the declar­
ations of one who ma,y be his agent, if in making them he 
was neither acting nor claiming to act as such agent. To 
hold the principal as bound by them, would be to regard 
the agency as extending not merely to the powers directly 
given, but as conferring, by implication, the further power of 
binding the principal by any thing he might choose to say 
about his past transactions as agent. The assertion of a 
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fact, in a casual conversation, in no way connected with 
the business of the principal, though made by an agent, must 
be viewed in the same Ught as if made by any other indi­
vidual. The principal may make such statements about his 
own affairs as he may deem expedient, because they are his 
own. But the declarations of an agent, not made in the 
transaction of the business of his principal, cannot be re­
ceived as evidence against him. He is agent for no such 
purpose. 

It does not appear, that the statements received were 
made under such circumstances as could either legally or 
equitably bind the plaintiff. The agent is a competent wit­
ness and either party can obtain his testimony. In such 
case, the rights of the parties will be guarded by the securi­
ties which are afforded by the sanctions of an oath and the 
searching interrogatories of cross-examination. 

Upon principle, as well as by the uniform current of de­
cisions, the testimony received must be regarded as hearsay 
and legally inadmissible. Story on Agency, § 134, &c. ; 1 
Green!. Ev. § 113. Exceptions sustained._._ 

New trial granted. 

,. 
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COUNTY OF CUMBERLAND. 

t STATE OF MAINE versus BLAKE. 

By the law of this State, rape consists in a man's ravishing and carnally know­
ing any female of the age of ten years or more, by force, and against her 
will. 

An indictment for an intent to commit that crime, which contains no allega­
tion of force or words of equal significance, is defective and will furnish no 
basis for a judgment upon it. 

Thus, where the defendant is found guilty of an intent to commit a rape, but 
the indictment alleged the design was to be accomplished violently, instead 
of by force, judgment musl. be arrested. 

ON EXCEPTIONS from Nisi Prius, HOWARD, J., presiding. 
INDICTMENT. 
The allegations were, that the defendant "with force and 

arms and unlawfully, in and upon the body of one Sarah 
Jane Lowell, she, the said Sarah, being then and there be­
tween ten and eleven years of age, an assault did make 1 
and her, the said Sarah Jane Lowell, did then and there 
beat, abuse, strike, wound and ill treat; with intent her, the 
said Sarah Jane Lowell, violently and against her will, then 
and there feloniously to ravish and carnally know, and other 
wrongs," &c. 

The jury found the defendant guilty . 
.A. motion was filed in arrest of judgment, in which sev­

eral causes were assigned, but one only is it necessary to 
notice, which was, that the essential words "by force," were 
not found in the indictment. 

This motion was denied and exceptions filed. 

Clijford, in support of the exceptions, cited .A.rch. Crim. 
Plead. 52; Smith v. State, 33 Maine, 58; U. S. v. Gord­
ing, 12 Wheat. 460; 1 Chitty's Crim. Law, 280; 2 Hawk. P. 
C., c. 25, § 110; 2 East's P. C., 985, § 58; U. ~- v. Clark, 1 
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Gal. 499; People v. Allen, 5 Denio, 76; Starkie's Crim. 
Plead., 225 ; Com. v. Maxwell, 2 Pick. 139 ; Com. v. Tuck, 
20 Pick. 362. 

Abbott, Attorney Gen.:, contra, cited Webster's Dictionary, 
word "violently," and contended it was synonymous with the 
statute word. 

TENNEY, J. - The defendant is charged in the indictment, 
with having committed an assault upon Sarah J. Lowell, a 
female, between the ages of ten and eleven years, with in­
tent her, the said Sarah J. Lowell, violently and against her 
will, then and there to ravish and carnally know, &c., con­
trary to the form of the statute, &c. One cause assigned 
for the arrest of the judgment, in the motion filed, is that 
the charge in the indictment is not in conformity to the § § 
17 and 27 of c. 154, R. S., and fatally defective, by reason 
of the omission to allege in the indictment, that the in­
tent of the defendant to ravish and carnally know was "by 
force." 

By § 17, rape consists in a man's ravishing and carnally 
knowing any female of the age of ten years or more, by 
force and against her will, &c. To constitute the offence of 
an assault, with intent to commit a rape, under the 27th 
section, the rape intended by the person making the as­
sault, if necessary by reason of resistance in the party as­
saulted, for the gratification of his lusts upon her person, 
must be the same. Or, as PATTERSON, J., in Rex v. Lloyd, 
7 Car. & Payne, 318, instructed the jury, "In order to find 
the prisoner guilty of an assault, with intent to commit a 
rape, you must be satisfied, that the prisoner, when he laid 
hold of the prosecutrix, not only desired to gratify his pas­
sions upon her person, but that he intended to do so, at all 
events, and notwithstanding any resistance on her part." 

The indictment does not follow the language of the stat­
ute; but for the words "by force," is substituted the ad­
verb "violently," which the Attorney General insists in 
argument is, in all respects, equivalent to the words omitted. 
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In looking into the most approved and accurate dictiona­
ries of the English language, it is found that the definition 
of the word "force" is " strength, vigor, might, energy, 
power, violence, validity, armament, necessity." And that 
the signification of the term "violently," is "with violence, 
forcibly, vehemently." - Worcester. According to Webster 
"force" means " strength, active power, vigor, might, momen­
tum, violence, virtue, efficacy, validity. "Violently," by the 
same author, signifies "with force," forcibly, vehemently." 

It is very obvious, that by the substitution, in an indict­
ment for a rape, or an assault with intent to commit a rape, 
many of the definitions of the word "force," for that term, 
would make the charge for such offences little less than ab­
surd. .And because the word "violently," may have a mean­
ing somewhat similar, by some of the definitions, to the 
words "by force," it does not follow, that the indiscrimi­
nate use of one for the other, in an indictment like the one 
before us, would be at. all proper. 

The term "by force," when applied to the acts of a man, 
in illicit sexual intercourse with a female, it is believed, has 
a peculiar and technical meaning, which lexicographers have 
not always defined with precision. The definition nearest to 
its exact meaning, of the word " force," is "violence; power 
exerted against will or consent." - Webster. But it will 
be seen, that this signification is less restricted, than that 
obviously intended by the statute, which we are considering, 
although the true meaning in the statute may be embraced. 
One signification of the active verb "to force," is "to ravish, 
to violate by force, as a female," and conveys to the mind 
ideas, similar to those, which are imparted by the words 
"by force," which give to the acts of a person, the character 
essential, to constitute a rape. The adverb "violently," has 
a more general meaning ordinarily, and is not believed to 
be an appropriate word to be used in a charge for an offence 
of this kind, and is not understood to be common with ex­
perienced and accurate criminal pleaders, in indictments un­
der this or the like statutes. If used by a man in applica-
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tion to acts of sexual intercourse, without any of the accom­
panying language of this itqdictment, indicating compulsion, 

. it would hardly, of necessity, import a crime against the 
person of the female, who was the subject of the acts; 
whereas, if the words "by force" were used, unaffected by 
the language denoting the assault, such as "against her will," 
and to "ravish and carnally know," it would be quite other­
wise. 

The acts necessary to constitute the crime of rape, must 
be done "by force,!' and these words, or something equally 
significant, in addition to the other language used in the 
statute, cannot be dispensed with, in an indictment founded 
thereon. We think it very clear that the word substituted 
in this case does not fulfil] the demand of the statute. 

Judgment arrested, - defendant discharged. 
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EMl~RY versus FOWLER. 

A judgment in an action of trespass against the principal for the act of his 
servant, rendered upon a trial of the merits of the case, is a bar to a suit 
against the servant for the same act. 

And where such judgment was rendered after the pleading of the general issue 
in the action against the s1rrvant, it is admissible under that plea. 

Parol evidence may be received to show that the same matter was directly in 
issue in the two suits. 

The testimony of a deceased witness is receivable, when the witness can state 
the substance of the whole testimony relating to the issue. 

But when after rehearsing the testimony, the witness admits, that he cannot 
give the whole of it, the J'udge should exclude its consideration from the 
jury, 
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ON EXCEPTIONS from Nisi Prius, TENNEY, J., presiding. 
f TRESPASS, quare clausum, against Charles A. Fowler. 
The general issue was pleaded. 

This action was originally brought before a magistrate, 
and tried in 1850, and an appeal taken. 

On the trial in the Supreme Court, after the plaintiff had 
offored evidence of the act of trespass of defendant in .A.ug. 
1847, the latter offered to prove by the witnesses introduc­
ed, that the same act of trespass was testified to and re­
lied upon by plaintiff in an action of trespass tried in 1853, 
in the county of Somerset, in his suit against Nathan 
Fowler, and in that suit it was testified, that the act of the 
defendant was done by the express direction of said Nathan. 

This testimony was excluded. 
In that action against Nathan Fowler, judgment was ren­

dered in his favor, and this defendant, at the time of the act 
complained of, was his minor son. 

The plaintiff also offered evidence of the testimony of a 
witness given before the justice, who had since deceased. 
The witness was allowed to testify and refresh his recollec­
tion from his minutes, against the objections of defendant, 
in case he could state the whole testimony of the deceased 
witness in his exact language, or in language substantially, 
as he gave it. The witness thought he could, and testified, 
but on cross-examination he said he could not give all his 
testimony and had not. 

The defendant objected to this evidence, and the Judge 
left it to the jury to judge whether the witness had given 
the language of the deceased witness substantially, and his 
whole testimony or not, and that unless they believed he 
had, they would disregard it. 

The jury returned a verdict for the plaintiff, and excep­
tions were filed by defendant to the rulings and instructions. 

Drummond, with whom was Evans, in support of the 
exceptions. 

1. The evidence excluded should have been received. 1 
Greenl. Ev. § 522; Calhoun v. Dunning, 4 Dal. 120; 
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Outram v. Morewood o/ ux. 3 East, 350; Kinnersley v. Orpe, 
Doug. 517. The law looks to the real parties. Rogers v. 
Hains, 3 Greenl. 362; 1 Stark. Ev. § 60; 3 Wilson, 304; 
Ferrer v. Arden, Oro. Eliz. 667. 

Where there has been no opportunity to plead an estoppel 
in bar, it may be given in evidence under the general issue. 
Howard v. Mitchell, 14 Mass. 241; Adams v. Barnes, 17 
Mass. 365; Sevey v. Chick, 13 Maine, 141. 

Parol evidence is admissible to prove whether the same 
subject matter was passed upon in the former suit. 1 Greenl. 
Ev. § 532; Parker v. Thompson, 3 Pick. 429 ; Gist v. Zieg­
ler, 16 Ser. & Raw. 282; Ward v. Jackson, 8 Wend. 9; 
Burt v. Sternberg, 4 Cow. 559. 

2. The admissibility of the testimony of the deceased 
witness should not have been left to the jury. It was a 
question for the Court, and was inadmissible. Com. v. 
Richards, 18 Pick. 434; Warren v. Nichols, 6 Met. 261; 
Warren v. Walker, 23 Maine, 453; Wolf v. Wyeth, 11 Ser. 
& Raw. 149. 

Abbott, contra. 

SHEPLEY, C. J. - "rhis was an action of trespass quare 
clausum, commenced and tried before a justice of the peace. 
The defendant having appealed, offered on trial in this 
Court to prove that the plaintiff, on trial of an action of 
the like kind between him and Nathan Fowler, introduced 
proof of the acts of this defendant, now relied upon as 
acts of trespass committed by him, and proof that they 
were committed by him as the servant of Nathan Fowler, 
who then admitted that this defendant was his minor son 
and servant. This testimony was excluded. 

It is insisted that the testimony was admissible, although 
the parties named in the former and the present suit were 
not the same. 

When a former judgment upon the same matter should 
be admitted in another suit between same parties, or be­
tween parties in interest not named in the record, such as 



SOMERSET, 1855. 329 

Emery v. Fowler. 

servants and agents of the parties named, has been dis­
cussed by the elementary writers on evidence. This case 
requires that a single point only should be considered; 
whether one who acts as the servant of another, in doing 
an act alleged to have been a trespass, is to be considered 
as so connected with his principal, who commanded the act 
to he done, that what will operate as a bar to the further 
prosecution of the principal, will operate as such for his 
servant. If the action were brought against the servant, 
he could be permitted to prove that he acted as the servant 
of another, who commanded the act and was justified in the 
commission of it, or who, if the act were unlawful, had made 
compensation for it, either before or after judgment; and 
his defence would he complete. It is not perceived, why he 
may not, upon the same principles, be permitted to prove that 
the plaintiff had commenced a suit against his principal for 
the same cause of action and proved the acts of his servant 
as material to the issue tried between them, and that a judg­
ment upon the merits had been rendered against him. In 
such case the principal and servant would be one in interest 
and would be known to the plaintiff to be so. To permit 
a person to commence an action against the principal and 
to prove the acts alleged to be trespasses, to have been 
committed by his servant acting by his order, and to fail 
upon the merits to recover, and subsequently to commence 
an action against that servant and to prove and rely upon 
the same acts as a trespass, is to allow him to have two tri­
als for the same cause of action, to be proved by the same 
testimony. In such cases the technical rule, that a judg­
ment can only be admitted between the parties to the re­
cord or their privies, expands so far as to admit it, when the 
same question has been decided and judgment rendered be­
tween parties responsible for the acts of others. A familiar 
example is presented in suits against a sheriff or his depu­
ty, which being determined upon the merits, against or in 
favor of one, will be conclusive upon the other. 

In the case of Ferris v. Arden, Oro. Eliz. 667, an action 

VOL. XXXIX. 42 
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of trover appears to ha1°e been commenced by the plaintiffs, 
against Simon Wagnal and two other persons, for taking an 
ox, who justified the taking as servants of the defendant 
and obtained a judgment in their favor. That judgment 
was pleaded in bar by the defendant, with the necessary 
averments, to show· the cause of action to be the same, and 
it was held to be a bar, and that the plaintiff should not 
have his action against the defendant, "although he be a 
stranger to the record, whereby the plaintiffs were barred, 
yet he is privy to the trespass, wherefore he may well plead 
it and take advantage thereof." 

The case of Kitchen v. Campbell, 3 Wel. 304, was an 
action for money had and received. The defendant, being 
a creditor of Anderson, a bankrupt, had entered up a judg­
ment against him by Yirtue of a warrant to confess judg­
ment, and had caused the sheriff by virtue of an execution 
issued upon it, to levy on the goods of Anderson, after he 
had become a bankrupt. The plaintiffs, as assignees of 
Anderson, had brought an action of trovcr against the sher­
iff and the defendant, for the conversion of those goods, 
in which the defendants in that suit had obtained a verdict 
and judgment. The plaintiffs then brought their action 
against the defendant for money had and received, claiming 
the money received by him on sale of those goods. 'The• 
former judgment was held to be a bar. 

In the case of Kennersley v. Orpe, Doug. 517, a princi­
pal and his servants were regarded as so completely one in 
interest in actions of tort, that a judgment against one of 
them was admitted as evidence against another, the plaintiff 
in both being the same, on the ground that the principal 
was the party in interest, and the real defendant in both 
cases. 

In the case of Strutt v. Bovington, 5 Esp. 56, the record 
of a suit by the same plaintiffs against Bovington alone, 
was admitted in a suit against him and two others, on the 
ground that the two other defendants justified as his ser­
vants, showing the actual parties in interest to be the same. 
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The case of Shurman v. Wild, 11 .Ad. & El. 463, was 
trespass quare clausum. The defendants pleaded that they 
committed the acts alleged to be trespasses, as the servants 
of P. B. Barry, and delivered possession of the close to 
him; that the plaintiff entered and expelled Barry, who 
commenced a suit against him therefor, which with all 
other trespasses on the premises was compromised by the 
parties, upon certain terms set forth in the plea, which were 
accepted by the plaintiff in satisfaction. Judgment was 
entered for the defendants. 

in the case of Rogers v. Haines, 3 Greenl. 362, it was 
decided that the record of a judgment in a suit, Thomas 
Clark against James Rogers, was admissible in a suit by 
James Rogers against Reuben Haines, who claimed to have 
had an eqnitable interest in the notes, which were the cause 
of action in the first suit. 

In the case of TVhite v. Philbrick, 5 Grecnl. 147, it was 
decided that proof that the plaintiff had recovered a judg­
ment in an action of trovcr against a judgment creditor for 
seizure of his goods on an execution against one Levi 
Barrett, was receirnble to prevent a recovery by the plain­
tiff, against the officer who had seized them ·on the execution 
by direction of the creditor. 

It will be pcrceiYcd that under the term parties to an 
action, have been included not only the persons named and 
privies in law, but those persons whose rights have been 
legally represented by them. In this case, the defendant 
could legally represent the rights of Nathan Fowler, by 
proving that the acts alleged to lie trespasses, were commit­
ted by him as his senant, and by his dfrcction; and Nathan 
Fowler could in the former trial ham legally represented 
the defendant by like proof. .And the trial upon the merits 
in both suits, might take place upon the same testimony, 
presented by the same parties or those by whom they were 
legally represented. 

It is not therefore perceived, that any v:alid objection 
e:itisted to the admission of the testimony excluded, on ac-
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count of the names of the parties in that and in the present 
suit. 

It is insisted that the record of the former judgment 
could not have been legally received, under a plea of the 
general issue. That issue appears to have been formed at 
the trial before the justice of the peace, as early as August1 

1850. The judgment, to procure which the testimony ex­
cluded was introduced, was not recovered till September, 
1853. The former judgment might have been admitted 
under the general issue. 1 Greenl. Ev. § 531. 

It is further insisted that the testimony was properly 
excluded, because the record of the former judgment was 
not introduced. It appears to have been offered by a 
cross-examination of witnesses introduced by the plaintiff, 
before the defendant could be called upon to present the 
record. It does not appear to have been excluded because 
the record had not been presented. 

Parol testimony was receivable, to show that the same 
matter was directly put in issue in the former and in the 
present suit, and that the decision in the former was upon 
the merits. Rogers v. Libby, 35 Maine, 200. 

If upon the testimony the jury should have been satisfied, 
that the same acts of alleged trespass had been directly put 
in issue, and that a decision upon them had been made in 
the former suit on trial of the merits, that decision exhib­
ited by the record of the judgment, should have been held 
to be conclusive. 1 Green!. Ev. § 531; Marsh v. Pier, 4 
Rawle, 288. 

The testimony of a deceased witness on a former trial7 

is admissible only when the witness can state the suustance 
of his whole testimony. He should be able to state the 
whole of the ideas communicated to the jury by that testi­
mony, so far as they related to the point 1n isst!e. The 
magistrate before whom the former testimony was given, 
appears to have been properly admitted, for he professed 
to be able so to state the whole testimony of the deceased 
witness. When he came to testify, he appears to have failed 
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to do so. The exceptions state, that he "said distinctly 
that he could not give all his testimony, and had not." 
This was sufficient to show, that the testimony of the de­
ceased witness was not so presented as to make it legal 
testimony, and it should then on defendant's motion have 
been excluded. Exceptions sustained, verdict set 

aside, and new trial granted. 

TENNEY, J., concurred in the result only. 

INHABITANTS OF CORNVILLE versus INHABITANTS OF BRIGHTON. 

In a question as to the settlement of a pauper, his declarations are admissible 
in evidence, to illustrate any acts by him done tending to establish the issue. 

Thus, when about going from the town where he was at work to the town 
where his former settlement was established, his declarations of his purpose 
in that journey are admissible. 

And although the interrogatory framed to draw out his declarations may be 
general, and when standing alone appear to refer to any departure of the 
pauper, and therefore in itself inadmissible, yet, if it appears from the an­
swer, and from the proceedings, to have had reference only to a journey to 
the town interested in the question, it furnishes no ground for exceptions. 

ON EXCEPTIONS from Nisi Prius, TENNEY, J., presiding . 
.A.ssUMPSIT, for supplies furnished to Benjamin N. Berry, 

a pauper. 
The pauper had a derivative settlement from his father in 

Brighton. 
The defendants contended, that he subsequently gained a 

settlement in Cornville by five consecutive years of residence 
in that town, and that his home was with one Jos. Barker. 

After the evidence of defendants was put in, the plain­
tiffs called Barker, and propounded to him this question : -

" .A.t any time when Berry went away from your house 
what did he say?" 

This inquiry was objected to, but the Judge allowed the 
plaintiffti' counsel to inquire what Berry said while in the 
act of going from witness' house, touching his intentions 
in going, as part of the res gestCE. 

1

39 333 
98 495 
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Tho answer was, that when Berry was going to Brighton 
he said he wished to go for a week or so; that ho wished to 
attend to the land ho bought of tho witness. 

The verdict was for plaintiffs. To this ruling the defend­
ants excepted. 

Hutchinson ~· D. D. Stewart, in support of the excep­
tions, contended that to render tho declarations admissible, 
they must illustrate an act material to the issue. Corinth 
v. Lincoln, 34 Maine, 310; Salem v. Lynn, 13 Met. 544. 
The act cannot be proved by tho declarations. It mu8t be 
established by other evidence. And the act must be shown 
to bo material to the issue. Tho purpose for which he re­
turned to Brighton is uncertain, and it docs not appear ho 
was changing his residence. 

Leavitt o/ J. S. Abbott, contra. 

RrcE, J. -It is admitted that the pauper whoso settle­
ment is controverted, had a derivative settlement in Brighton. 
rrhe defence was, that by a residence in Cornville, during a 
period of five consecutive years, ho had gained a settlement 
in that town, in his own right. 'l'he contested point at the 
trial, was whether he had resided in Oonwille during that 
time, intc11ding to make that place his home, or had simply 
been aJ)Bcnt from Brighton, seeking temporary employment, 
anhno revertendi. 

Tho panpor, while in Ooriwille, had resided in the family 
of one Barker, who was called as a witness, and when upon 
the stand, the counsel for the plain tiffs put to him the fol­
lowiug interrogatory; "At any time when Berry (the pau­
per) went away from your house, what did he say?'' 

This r1ncstinn was nhjccted to by the counsel for tho de­
fendants; hut tho Court allowed the plaintiffs to inquire of 
tho witness what Berry said, while iu the act of going from 
witness' house, touching his intentions in going, as part of 
the res gcstw. 

By this interrogatory, the declarations of the pauper were 
called for, at any time, when· he was going from the house of 
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the witness, without reference to the place where he was 
going, or the purpose for which he was then about to de­
part. Standing alone, this question is altogether too general, 
and clearly inadmissible. In the examination of witnesses 
it frequently happens, that questions are put, which if sepa­
rated from the general course of inquiry, then being pursu­
ed, would be inadmissible by reason of being too general, 
indefinite and uncertain, but which, taken in connection with 
the course of inquiry then being pursued, are thereby ren­
dered both definite and pertinent. Interrogatories should 
be so framed as to call out from tho witness, only such 
facts as are material and pertinent to the issue to be tried. 
To accomplish this object, much will depend upon the con­
dition of things at tho time the particular interrogatory 
is propounded, and to the antecedent course of inquiry. 
The law prescribes no particular formula to be used, but 
leaves the form to be governed by general principles as 
applied to particular cases. If there is sufficient, appear­
ing in the case: to show that the attention of the witness 
was directed to matters which were pertinent and mate­
rial, and the answer is confined to such matters, the inter­
rogatory will not be deemed objectionable, although if taken 
alone, and unconnected with other inquiries, it would have 
been inadmissibhi. 

In the case at bar we are satisfied, as well from the argu­
ment of counsel, as from the answer of the witness, that the 
interrogatory was understood to apply only to occasions 
when the pauper left the house of the witness to go to 
Brighton. 

With this modification, it is contended that the question 
is still too general and uncertain; and that the declaration 
of the pauper can only be given in explanation of the act of 
going to Brighton, at a time when he was actually changing 
his residence, or moving, from one town to the other. 

To make the declarations of a party who is competent to 
be a witness, admissible as "verbal acts," those declarations 
must accompany, and be explanatory of, some act which of 
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itself has a tendency to establish the issue to be determin­
ed. Declarations made at such times, and under such cir­
cumstances, become a part of the res gestce, and as such 
are admissible. When a person changes his actual residence, 
or domicil, or is upon a journey, leaves home, or returns 
thither, or remains abroad, or secretes himself; or, in fine, 
does any other act, material to be understood; his declara­
tions, made at the time of the transaction, and expressive of 
its character, motive, or object, are regarded as "verbal acts, 
indicating a present purpose and intention," and are there­
fore admitted in proof like any other material facts. 1 
Greenl. Ev. § 108. 

In Gorharn, v. Canton, 5 Maine, 266, it became important 
to determine where one Enoch Waite had his domicil~ He 
appears to have been a man of migratory habits, who had 
lived in the family of Doct. Holland, in Canton. The plain­
tiffs were permitted to prove that Waite, when on one of his 
perigrinations and when in the town of Falmouth, declared 
he was going home, to Doct. Holland's. This evidence was 
objected to, but the foll Court decided that it was properly 
admitted as part of the res gestce. WESTON, 0. J., in deliv­
ering the opinion of the Court, says, "had the pauper de­
clared that he was going to consult Dr. Holland, as a physi­
cian; to adjust accounts between them; to procure the 
clothes he had left at his house, or for any special purpose, 
proof of such declarations would have been admissible. 
Such declarations show the intention with which the act was 
done." 

In Baring v. Calais, 11 Maine, 463, the defendants offer­
ed to prove certain declarations of the pauper, while at 
Baring, touching his intentions as to residence. These de­
clarations were excluded by the Judge who presided at the 
trial, and for that cause a new trial was granted by the full 
Court. 

The rule of law is too well established on this subject to 
require illustration by the citation of authorities. 

In the case at bar, the original home of the pauper was 
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in Brighton. The question to be decided was, had he aban­
doned that home? He is found, at different times, when 
out of that town, returning thither. It is suggested, and 
much insisted upon in the argument, that it is uncertain for 
what purpose he thus returned; that it might be on tempo­
rary business of his own, or on the lmsiness of his employ­

, er, and therefore the fact of his going to Brighton, while he 
was residing in Cornville, does not necessarily show that he 
was going to Brighton as his home. This is very true. But 
the act is entirely consistent with such intention and is evi­
dence pertinent to prove that fact, and the only object of 
admitting the declarations is to illustrate the intention with 
which the act was done. If it thus appeared that the act 
had reference to his place of permanent residence, his home, 
it became material to the issue and was legitimate evidence 
for the plaintiffs; if not, then the whole transaction became 
immaterial or resulted in favor of the defendants. 

The act itself being pertinent and proper to be proved, 
the force and effect to be given to it would depend upon the 
intent with which it was performed. A.s one legitimate mode 
of ascertaining that intention, resort is had to the declara­
tions of the party, made at the time, and in explanation 
thereof. We think the answer of the witness was properly 
admitted. Exceptions overruled. 

SHEPLEY, 0. J., dissented. 

STATE versus HA...~SON. 

It is not enough to aver in an indictment for perjury, that the perjury was 
committed in a proceeding in a course of justice. 

"Where the perjury is predicated upon answers made by the respondent to 
eertain interrogatories propounded to him on a writ of scire jacias, unless 
the indictment alleges the entry or pendency of such writ in court, it will 
be invalid. 

Designating the term of the Court at which the offence charged happened, is 
not a sufficient averment of the time required to be stated in the indictment. 

VoL. xxxrx. 43 

\ 

311 8371 
50 217 
54 576 
60 511 
79 lt8 
79 119 

i 79 314 
' 39 33i 
I 91 s14 



338 l\IIDDLE DISTRICT. 

--------- ------------
State i·. Hanson. 

IXDICTl\IENT FOR PERJURY. 
There was a general demurrer and joinder. 
The substance of the jndictmcut is recited in the opinion 

of the Court. 

JVebster, in support of the demurrer. 
E,-ery material fact which serves to constitute the offence 

charged should be alleged and set forth in the indictment 
with precision and certainty as to time and place. State v. 

Thu,rston, 35 Maine, 205; State v. Baker, 33 Maine, 52; 
3 Bae. Ahr. 106, Indictment, G, 4; Reg. v. Pelham, 8 A. & 
E., N. S. 95~; 2 Hale's P. C. 178; Hawk. J3. 2, c. 25, § 78; 
Rawle D. 2, c. 23, § 88; 1 East's P. C. 346; 1 Chit. 0. L. 
219; Rex v. Holland, 5 T. R. 607. 

It is not shown by the indictment that the oath was not 
extra-judicial. Comrnonwealth v. White, 8 Pick. 453; State 
v. Furlong, 26 Maino, 69; King v. Aylett, 1 T. R. 63; 
King v. Dowlin, 5 T. R. 311. 

D. D. Stewart, County .Att'y, for the State. 
The allegations in the indictment show that the perjury 

was committed in a proceeding in a course of justice. That 
is sufficient, so far as it relates to the proceeding in which 
the perjury is alleged to have heen committed. Cornrnon­
wealth v. "Warden, 11 Met. 407. 

SHEPLEY, C. J. - This is an indictment for pei:jtlr}'r to 
which the defendant has demurred. It recites, that a judg­
ment had been recovered 1Jy Oramandel D. Merrick against 
James Christie, jr., as principal, and James Christie, sen. 
and the defendant, as trustees; that an execution had been 

issued thereon, by virtue of which a demand l1ad been made 
upon the defendant, for the goods of the principal in his 
possession. It alleges, that a writ of scire facias had been 
issued in favor of the plaintiff, in the first suit against the 
defendant, returnable to the District Court holden at Nor­
ridgewock, on the first Tuesday of May, 1851, which had 
been duly served upon the defendant, who had appeared at 
that Court and made oath that he had not any goods or 
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effects of the principal in his hands or possession, and that 
he made answers on oath to certain interrogatories then 
propounded to him by the plaintiff in that suit. It contains 
an averment that the Court had authority to administer the 
oath; and that the defendant was then and there required 
"to depose and answer the truth in a proceeding in a course 
of justice." It docs not contain any allegation that the 
writ of scire facias had been entered or was pending in 
Court, or that the defendant pleaded or answered to that 
suit, or that his answers were made in that suit. 

Perjury by the common law can only be committed in a 
judicial proceeding. .As defined by statute, c. 158, § 1, the 
false oath may be made "to any material matter in any 
proceeding in any court of justice, or before any officer 
thereof, or before any tribunal or officer created by law; 
or in any proceeding, or in regard to any matter or thing, 
in or respecting which an oath or affirmation may be re­
quired orauthorized uy law." There must ue some pro­
ceeding, matter or thing, to which the oath was taken; and 
by the common law the indictment must set it forth, so as 
to exhibit its character and the jurisdiction of it by the 
court or magistrate. 

It was provided by statute, 23 George II., c. 11, that it 
should be sufficient to set forth in the indictment the sub­
stance of the offence, without setting forth at large the 
process or proceedings. No such statute exists here. In 
stating the substance, it has been required that there should 
be in the indictment a statement of the cause, process or 
proceeding as pending, or that the perjury was committBd 
on trial in some civil or criminal proceeding. .And so are 
the established forms. 2 Chitty's Or. Law, 308; 2 Russell, 
.519; Wharton's Cr. Law, 7-54, 3d ed.; King v. Aylett, l 
T. R. 63; King v. Dowlin, 5 T. R. 311; Lavey v. Regina, 
7 Eng. C. & Eq. 401; Commonwealth v. Warden, 11 Met. 
1106. The case last named is relied upon as deciding that 
it is sufficient to aver, that "the perjury was committed 
i.n a, proceeding in a course of justice." The case does not 



340 MIDDLE DISTRICT. 

State v. Hanson. 

appear to authorize such a conclusion. The indictment in 
that case appears to have allegocl, that the accused exhibit­
ed to tho magistrate "an answer in ;,riting of him, the said 
Gilbert Warden, to the bill of complaint of him, the said 
Alpheus Harding, then ponding in tho said Supreme .Judicial 
Court, and made oath to it." Tho opinion states, that the 
allegations suiliciontly charged, "that tho defendant legally 
became a party to a proceeding in a court of justice." 

It is said, that the indictment in this case was drawn in 
accordance with the precedent found in 2 Chitty's Crim. 
Law, 400. But that form contains an alleg·ation, that the 
interrogatories were exhibited in a cause " then depending 
and at issue in the said court of chancery," and that the 
false oath was sworn in answer thereto, before a master in 
chancery authorized to administer it. There is in this in­
dictment no averment, that the interrogatories were exhibit­
ed in any cause or proceeding pending or at issue, or on 
trial before tho court. 

In the case of tho People v. Phelps, 5 Wend. 10, and Peo­
ple v. fVarner, idem, 271, the false oath is alleged to have 
been sworn to a petition presented to the Recorder in a 
case of insoh·ency. An objection appears to have been 
made to tho indictment, that it did not contain sufficient 
averments to show, that the Recorder had jmi~diction of 
tho matter so as to be entitled to administer the oath. It 
being averred, that ho had authority and that tho oath was 
taken to a petition in insolvency, presentocl to him, the ob­
jection was overruled. There was in that State a statute 
provision similar to that of 23 Geo. II., c. 11. And yet 
those decisions do not appear to have met with entire ap­
probation. The People v. Tredway, 3 Barb. 470. 

This indictment appears to be defective in another re­
spect. The day, month and year, when an offence was com­
mitted, must L,e alleged iu an indictment, although it may 
not be neces;mry to prove it to have been committed on 
that day. Com. Dig. Indict., G, 2; 1 Chitty's Cr. Law, 217; 
\Vharton's Cr. Law, 162-4; United ,'-:tatcs v. LaCoste, 2 
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Mason, 129; United States v. Bowman, 2 Wash. C. C. 328; 
State v. Offutt, 4 Blackf. 355; Erwen v. The State, 13 
l',Hssou. 306. The indictment alleges, that the defendant 
appeared before the Court, holden on the first Tuesday of 
:May, 1851, and on oath declared, and that at the same term 
of the Court he answered on oath interrogatories in writ­
ing. These averments are in sul>stance, that he. appeared 
before the Court, during a certain term named, and there 
made the false answers; without stating any month or day 
of the month during that term, when those answers were 
made. Demurrer allowed and 

Indictment quashed. 

NASH ~ als. versus WHITNEY. 

Tq maintain an action against an officer for a false return special damage sUS• 
tained thereby must be shown, 

If an officer, attaching real estate, files in the office of the register of deeds, a 
statement of the acl damnum, instead of the sum sued for, it is not a com• 
pliance with R S., c. 114, § 32, and 110 lien is thereby created. 

In his statement also must appear the year in which the term of the Court 
is holden, to which the writ is returnable. 

ON FACTS .AGREED. 

This was an action on the case against an officer for a 
false return on a levy upon execution. 

It appeared that the plaintiffs, in April, 1850, sued out a 
writ of attachment against one Bartlett and attached his 
real estate; that in :May, 1851, they ol>tained judgment and 
execution against him; that they levied upon said real es­
tate in proper form, and that the real estate was just enough 
to satisfy the levy; that in this writ there was but one count 
for $300, and the ad darnnum was laid at $500; that the 
return filed by the officer in the registry of deeds states the 
sum sued for as $500, and that the term of the Court to 
which the writ is returnable is not stated; the term being 
" the first Tuesday of May next," with no date gisen. 

oo:fill 51 322 
65 586 

, ____ _ 



342 MIDDLB DISTRICT. 

Nash v, 'Whitney. 

It further appeared, that in }Iarch, 1850, one Norcross 
sueu out a writ of attachment against the same Bartlett, 
and thereon attached all the real estate of said Bartlett in 
that county; that tho saiu attachment, last named, was made 
prior to the attachment of Nash & als.; that in October, 
1852, said Norcross obtained judgment and execution ag-ainst 
said Bartlett; that thcreafterwards he levied upon the real 
estate of said Bartlett; said real estate being the same pre­
viously levied upon by the plaintiffs in the present case; 
that tho officer in his return upon tho execution, in relation 
to said levy of said :N' orcross, alleged, that tho appraisers 
of tho real estate, taken upon said execution, were discreet 
and disinterested men; that Stedman Bartlett, one of those 
appraisers, was related to Frederick W. Bartlett, tho exe­
cution debtor,, by consanguinity in the sixth degree, accord­
ing to tho rules of the civil law. 

On this statement of facts, the Court were to render such 
judgment as tho law would authorize. 

Coburn &· JVynian, for plaintiffs. 
1. The title to tho Bartlett property vested in plaintiffs 

by their levy in 1851, imbjoct to be divested by a legal 
levy by a prior attaching creditor. 

2. Tho plaiutiffs were divested of their title by the false 
return of the defendant's deputy. Stedman Bartlett, one 
of the appraisers, was not disinterested. R. S., c. 1, § 3; 
Mr:Keen v. Gamrnon, 33 Maine, 187. 

If the officer's return had boon according to the fact, the 
second levy would have been void. Williams v. Amory, 
14 Mass. 20 ; Lobdel v. Sturdevant, 4 Pick. 243; Bradley 
v. Barrett, 2 Cush. 4,1 7; Pierce v. Strickland, 26 :Maine, 
277; Howard v. Turner, 6 Maine, 106; Russ v. Gilman, 
16 Maine, 209. 

Tho officer's return is conclusive, as far as regards the 
validity of the levy. Rollins v. JJfooers, 25 Maino, 192; 
1Vkittaker v. Swrnner, 7 Pick. 551; Bamford v. JJl elvin, 7 
:Maine, 14; JiVhittaker v. Sumner, 9 Pick. 308; JYJcKeen v. 
Gammon, 33 .I\foine, 187; Bean v. Baker, 17 .Mass. 600; 
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Lawrence v. Pond, 17 Mass. 432; Easterbrook v. Hapgood, 
10 ~lass. 313. 

3. The damage sustained by the plaintiffs is the amount 
of their levy with interest from date. Pair.field v. Bald­
win, 12 Pick. 397; Whittaker v. Sumner, 9 Pick. 308; 
Whittaker v. Sumner, 7 Pick. 551. 

John S. Abbott, for defendant. 

RICE, J. -To maintain an action against an officer for a 
false return it is necessary to show, not only that the return 
complained of is untrue, in fact, but also, that the party 
seeking redress has been damaged thereby. 

The plaintiffs attached the real estate of F. W. Bartlett, 
on the 14th of April, 1850, and within 30 days after the 
rendition of judgment in that action, by virtue of that at­
tachment, levied their execution on said real estate. 

Norcross & als. had also attached the real estate of the 
same Bartlett, on the 20th of March, 1850; this attachment 
being anterior to that of the plaintiffs. Norcross did not 
obtain judgment on his demand until after the plaintiffs had 
levied their execution against Bartlett. But when Norcross 
did oLtain judgment he levied his execution upon the same 
land which had been before levied upon by the plaintiffs, and 
thereby, as the plaintiffs now affirm, by virtue of his prior 
attachment, acquired a title to the land thus levied upon. 
In this last levy, the deputy of the defendant returned that 
the appraisers were discreet and disinterested men, whereas 
the plaintiffs now assert., that one of them was not disinter­
ested, being a second cousin to the execution debtor; and 
in that respect they contend that the return is false. The 
case finds that the officer had no knowledge of the existing 
relationship between the appraiser and the debtor, at the 
time of the levy. 

Without determining, at this time, whether there was a 
sufficient waiver of any objection to the interest of the ap­
praiser, by the parties to that levy, or whether without a 
waiver, the facts are such, as would render the officer liable 
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for a false return, we proceed to consider whether the plain­
tiffs, assuming the return to be false, have suffered damage 
by that act of the officer. 

The original writ of the plaintiffs against Bartlett, con­
tained one count only, for three hundred dollars, on an ac­
count annexed. 'l'he ad darnnum in the writ was $500. 
The officer stated in his return to the register of deeds, that 
the sum sued for was five hundred dollars, and did not state 
the term of the Court to which the writ was returnable. 
Section 32 of c. 114, R. S., proYides, that no attachment of 
real estate, on mesno process, shall be deemed and consid­
ered, as creating any lien on such estate, unless the officer 
making such attachment, within five days thereafter, shall 
file in tho ofl'ico of the register of deeds in the county or 
district, in which all or any part of said lands are situated, 
an attested copy of so much of the return, made by him on 
the writ, as relates to the attachment, together with the 
names of the parties, the sums sued for, the date of the 
writ, and the Court to which it is returnable. 

Tho object of this statute, obviously was to afford infor­
mation to the public of the condition of the title of such real 
estate as had been attached on mesne process, and to obvi­
ate tho evils which had resulted from a system of private 
attachments. 

Before the plaintiffs can claim damages for tho loss of 
property upon which they claim a lien, they must show that 
they have themselves performed all those acts which the law 
requires to create and preserve such lien. The burden is 
therefore on them, when pursuing a statute remedy, to show 
that they have complied with all the requirements of the 
statute necessary to make that remedy effectual. 

Now the statute requires, that the officer shall within five 
days after the attachment, return to the register of deeds 
tho " sum sued for" in the writ. This he has failed to do, 
but instead thereof, returned the ad damnum in the writ. 
The officer was required to state in his return the Court to 
which his writ was returnable. This he has also failed to 
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do. The first requirement was necessary, to show the 
amount of the lien; the second to show whether the lien 
had been preserved. 

A.gain, it does not appear, that at the time Norcross made 
his attachment, Bartlett had any title or interest in the 
estate upon which the execution was levied, nor that there 
has been any attempt to hold the land under that levy, since 
it was .made. ' 

For these reasons, we think the plaintiffs have failed to 
show that they have sustained any ·damage by reason of the 
Norcross levy, or any act of the officer in relation thereto. 

A nonsuit must be entered. 

INHABITANTS OF A.THENS versus ·w ARE ~ als. 

A bond given to obtain release from an arrest made by the collector of taxes 
must run to the assessors of the town and not to the inhabitants. 

Yet a bond running to the inhabitants of a town is good at common law. 

ON REPORT from Nisi Prius, TENNEY, J., presiding. 
DEBT upon a bond. 
The defendant pleaded the general issue, and alleged by 

brief statement, that the bond was made under duress. 
'rhe defendant was arrested by the collector of taxes for 

the town of A.thens, for non-payment of taxes. To obtain 
his release he gave the usual bond, running however, to 
the inhabitants of .Athens. The bond contained inter alia 
u The condition of the above obligation is such that whereas 
the above bounden John Ware has this day been arrested 
by Leonard Bradbury, a collector of taxes, for the said 
town of .Athens, by virtue of a tax warrant, signed by the as• 
sessors of said town, and committed to said Bradbury," &c. 

The plaintiffs rested their case upon the bond. The case 
was taken from the jury and submitted to the whole Court, 
with the right to draw all legal inferences and render such 
judgment as the law should require. 

VOL. XXXIX. 44 

1

393451 49 431 
73 284 
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Hutchinson 4• Abbott, for defendants, argued-
1. That it did not appear, that the officer had any right 

to arrest the body of principal defendant. 
2. That a bond running to the inhabitants of a town is 

not a compliance with R. S., c. 148, § 50. 

D. D. Stewart, for plaintiffs, insisted-
1. That the bond admitted the legality of the arrest, and 

therefore the defendants are estopped to deny it. Cordis 
v. Sager, 14 Maine, 475; Kavanagh v. Saunders, 8 Maine, 
422; White.field v. Longfellow, 13 :Maine, 146. 

2. That at any rate the bond was good at common law. 
Hoxie v. Weston, 19 Maine, 322. 

There was another case between the same parties on a 
similar bond executed at a different time. Both were argu­
ed together and decided by the same opinion, drawn up by 

SHEPLEY, C. J. - The suit is upon a bond executed by 
the defendants, to procure the release of the principal from 
an arrest, made by the collector of that town for the year 
1851. 

It is contended, that the bond was obtained by duress. 
The proof of this rests upon the defendants. They fail to 
prove, that the arrest was not lawfully made. The bond re­
cites, that Ware had "been arrested by Leonard Bradbury, 
a collector of taxes for the said town of Athens, by virtue 
of tax warrants signed by the assessors of the town of Ath­
ens and committed to the said Leonard Bradbury on the 
sixth day of October, 1851." 

Another objection is, that the bond should have been made 
to the assessors and not to the town. 

It is provided by statute c. 148, § 50, that "for all pur­
poses of notice and other proceedings relating to the dis­
charge from arrest or imprisonment of the person taxed, 
the assessors of the town, plantation, or parish, by whom 
such warrant was issued, shall be regarded as the creditors." 
One of the proceedings to procure a discharge is the giving 
of an approved bond. 
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That such should be the construction may be inferred 
from the language used in the A.ct of 1835, c. 195, § 14, that 
such person "shall stand in the same relation to the asses­
sors of the city, town, parish, or plantation, as the debtor 
shall to the creditor in this A.ct, and the same proceedings 
may be had." On revision of the statutes, the provision, 
that he should stand in the same relation was omitted, while 
that relating to the proceedings appears to have been re­
tained as sufficient for the purpose. 

Although the bond was not made in conformity to the 
provisions of the statute, it is good at common law. Hoxie 
v. Weston, 19 Maine, 322. 

The plaintiffs are entitled to judgment for the penal sum, 
and execution will issue for the amount of the taxes, with 
interest thereon from the time of the arrest, and for the 
officer's fees. Defendants defaulted. 

For like reasons a like judgment will be entered in the 
other case argued with this. 

DRUMMOND versus HUMPHREYS ~ al. 

If an agent, acting under the direction of his principal, cuts timber by mis­
take partly upon the wrong township, which his principal receives and 
disposes of, he can recover of his principal what he has been obliged to pay 
for damages in a suit for that trespass. 

ON REPORT from Nisi Prius, TENNEY, J., presiding. 
The writ was dated Oct. 25, 1850. It contained three 

counts upon an account annexed, for money paid and for 
money had and received. 

It appeared from the evidence that in the winter of 
1846 - 7, the defendants bought of W. H. McCrillis the 
stumpage upon No. 5 township, range 1, and employed the 
plaintiff to cut and haul the timber. One of the defendants, 
Merryman, was present all the time, and gave general direc­
tions as to the cutting, hauling and marking. By mistake1 

some of the timber was cut on township No. 4. This was 
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mixed with the rest, and came into tho possession of the 
defendants. 

Thereupon the plaintiff was afterwards sued by the pro­
prietor of township No. 4, for trespass, and was obliged 
to pay a certain sum for damages. 

To recover the money thus paid, this action is brought. 
By agreement of parties a default was entered, with the 

understanding that if the action was not maintainable on 
tho evidence introduced, the default should be taken off and 
a nonsuit entered, or the action stand for trial, at his elec­
tion. 

Abbott, for the defendants, insisted, -
1st. That tho action, being assumpsit, cannot be main­

tained, unless against both of the defendants; and that no 
evidence appeared that Gen. Humphreys had any knowledge 
about the cutting on No. 4, at the time it took place, and 
hence could not be liable. 

2d. That the plaintiff and defendants were co-trespassers, 
whether tho trespass was committed intentionally or not;. 
and the principle was well settled, that one co-trespasser 
cannot maintain an action for contribution against another. 

3d. That MeCrillis was the only one who received any 
benefit from the transaction, as he was paid for the stump• 
age, and he was the person alone liable. 

P. M. Foster, f~ff the plaintiff. 
Drummond was sued for the trespass, and paid the dam­

ages. 'fhe property of the timber cut by mistake from 
township No. 4, was in him. This timber the defendants 
have taken and disposed of. Shall they not pay for it 7 
Ticonic Bank v. Smiley, 27 Maine, 225. 

RICE, J. - In tho winter of 1846-7, the plaintiff, under a 
contract, cut and hauled timber for the defendants from 
township No. 5, range 1. In consequence of uncertainty 
as to the true location of the line, he extended his cutting 
beyond No. 5, and upon No. 4, of range 1. Tho timber 
thus cut on No. 4, was hauled by the plaintiff to the same 



SOMERSET, 1855. 349 
··--

Drummond v. Humphreys. 

landing and commingled with the timber which he hauled 
for the defendants from No. 5. .All the timber thus cut and 
hauled from both townships, was driven by the defendants, 
and by them manufactured. 

For the value of so much thereof as was cut on No. 4, 
the proprietor of that township, Mr. Goodridge, has recov­
ered of the plaintiff in an action of trespass. This action 
is brought to recover of the defendants the value of that 
timber for which the plaintiff has thus paid. 

It would have been competent for Goodridge to have 
pursued the timber cut upon his land, without authority, and 
to have reclaimed the same; or it was competent for him to 
treat it as having been converted by Drummond, and to pro­
ceed against him for its value. He elected the latter method 
in which to enforce his rights, the consequence of which was, 
to vest the title to the timber in Drummond, the plaintiff. 

That this timber, which has thus been paid for by the 
plaintiff, has gone into the hands of the defendants, and by 
them been appropriated to their use, does not seem to be 
controverted. 

The defendants have submitted to a default, to be taken 
off if, upon the evidence reported, the action cannot be 
maintained. 

It is contended, that the plaintiff is not entitled to re­
cover, because it is not proved, that the defendants have 
received the money for the timber. The evidence is clear, 
that it was manufactured by them, and we think the legiti­
mate inference is, that they have converted it into money, 
and therefore, that the plaintiff may well recover on the 
money counts. But he may also recover on the money 
counts by proof that the defendants have received either 
money or money's worth for the property taken. Randall 
v. Rich, 11 Mass. 494; Payson v. Whitcomb, 15 Pick. 212. 

There surely is no reason, in equity and good conscience, 
why the plaintiff should not recoYer, and we think there is 
no technical rule of law which will defeat this action. 

The default must stand. 
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SELECTMEN OF RIPLEY o/ als., appellants from decree of 
County Commissioners. 

Those who are not parties to the record in an appeal from the County Com­
missioners to the Supreme Court, cannot take exceptions to tho ruling of 
the Court. 

Thus the County Commissioners are not parties in an appeal from their 
decision. 

ON EXCEP'rIONS from· Nisi Prius, TENNEY, J., presiding. 
The selectmen of Ripley, and others, petitioned the Coun­

ty Commissioners of Somerset county, to discontinue a cer­
tain county road. The County Commissioners refused upon 
a heating the prayer of the petitioners, and the petitioners 
appealed to the Supreme Judicial Court. 

A committee was appointed by the Court, who reversed 
the decision and discontinued the road. 

Exceptions were taken to the acceptance of this report 
by the County Commissioners and the inhabitants of St. Al­
bans and Cambridge, who claimed to be parties interested 
in the location of that road. 

It is not material to consider the nature of the exceptions . 
.A.11 the docket entries relating to this matter were made 
part of the case. 

D. D. Stewart, in support of the exceptions, claimed that 
those persons or corporations interested adversely to the 
appellants have an undoubted right to object to any illegality 
or error in the proceedings under the statutes of 184 7, 
c. 28. Banks, app't from decision of Co. Com. of York 
and Cumberland, 29 Maine, 288; Jordan petitioner, 32 
Maine, 472. 

Abbott, contra, insisted that the parties excepting were 
not parties to the suit and had no right to appear in it. 

APPLETON, J. - It appears that the selectmen of Ripley 
and others, petitioned the County Commissioners of Somer­
set county for the discontinuance of a county road passing 
through the town of Ripley. Due notice was given to all 
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parties interested; a hearing was had upon this petition 
before the County Commissioners; the road in question 
was adjudged by them to be of common convenience and 
necessity, and the prayer of the petitioners was denied. 
From this decision an appeal was taken to this Court and 
entered. A committee was then appointed, who after a 
hearing before them reversed in whole the decision of the 
County Commissioners, and granted the prayer of the peti• 
tioners. The report of the Committee was presented and 
accepted by the presiding Judge, and to the acceptance of 
this report exceptions have been filed by counsel in behalf 
of the County Commissioners and the inhabitants of the 
several towns of St. Albans and Cambridge. 

It is provided by "an Act granting appeals from the 
decisions of County Commissioners," approved August 9, 
1847, c. 28, § 1, that" any person or corporation aggrieved 
by any decision of any Court of County Commissioners, on 
an application to lay oti't, alter or discontinue any high• 
ways, may appeal to the District Court held in the county 
where the location, alteration or discontinuance is prayed 
for, under the limitations and restrictions in this Act." By 
§ 2, the parties, petitioners or respondents, may enter their 
appearance before the County Commissioners, and "any 
party so entering an appearance" may take an appeal from 
their decision, " which appeal may be prosecuted by any 
other person or corporation, being any such party of record 
upon the neglect of the party so appealing to prosecute the 
same," and "all persons and corporations claiming such 
appeal shall be held jointly and severally liable for all costs 
that may be adjudged against them." By § 5, provision is 
made for the adjudication of cost in certain cases. By the 
Act of 1852, c. 346, § 1, the whole jurisdiction of the late 
District Court is conferred upon this Court. 

The inhabitants of St. Albans and of Cambridge did not 
litigate the subject matter of this petition, before the Coun­
ty Commissioners. They were neither "parties, petitioners 
or respondents" in that Court. They entered no appear-
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ance. They neither appealed nor had a right to appeal from 
any decision the County Commissioners made or might have 
made. They made themselves in no event liable for costs. 
Their names arc not upon the docket of this Court as par­
ties. From aught that appears, any other town in the county 
might with equal propriety have contested the acceptance of 
this report, and are equally parties to the record. It would 
be an anomaly in judicial proceedings to permit mere stran­
gers, not parties, either as petitioners or rcspondents1 not 
privies in interest to any party, who have not entered their 
appearance, and who have not become amenable to the juris­
diction of the Court, to thrust themselves into the contests 
of others at their own will and pleasure. The inhabitants 
of St. Albans and of Cambridge, are in no condition to in­
terfere with the disposition of this appeal, or to except to 
any decision or ruling of the J usticc presiding. 

The County Commissioners are public agents, whose duties 
are clearly set forth and defined by R. S., c. 99, § 3. This 
is an appeal from their decision. They wore no parties to 
the petition when pending before them; they could not 
enter an appearance :in their own court, or become before 
themselves either petitioners or respondents. In adjudica­
ting upon the petition they acted judicially. When the ap­
peal was taken the ultimate decision of the matter was 
withdrawn from their jurisdiction. It is no part of their 
duty to pursue appellants from their Court and to litigate 
in this with parties dissatisfied with and contesting the pro­
priety of their adjudications, at the public charge, or to ex­
cept to the decisions of any Justice of this Court in accept­
ing a report of its committee by which their proceedings 
have been reversed. Exceptions dismissed. 
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ST.A.TE OF 11.A.INE versus GRAY. 

The time in which the offence of being a common seller under c. 211, of Acts 
of 1851, may be prosecuted by indictment, is limited to two years. 

Evidence of the commission of such offence beyond the two years is inadmis­
sible, and where a conviction is "thus obtained, the respondent is entitled to a 
new trial. 

A certified copy by the town clerk of the appointment of an agent to sell 
liquors under that Act, is not sufficient evidence of agency. 

EXCEPTIONS from Nisi Prius, TENNEY, J., presiding. 
INDICTMENT, for being a common seller of spirituous liquors. 
The indictment was found at Sept. term, 1853, and the at-

torney for the State interrogated the witnesses if they had 
seen any persons drinking intoxicating liquors at defendant's 
store between the 2d day of June, 1851, and the time of 
finding the indictment. This was objected to, but permitted. 

The respondent offered certified copies by the town clerk, 
of his appointment as agent from the selectmen of Anson, 
where the offence was committed, which were rejected. 

The respondent was convicted and excepted to the rulings. 

Poster, {n support of tho exceptions. 

Abbott, Att'y Gen., contra. 

APPLETON, J. -This was an indictment against the de­
fendant as a common seller of spirituous and intoxicating 
liquors. 

By the Act approved June 2, 1851, c. 211, § 8, the penalty 
for being a common seller may be recovered by indictment 
or by an action of debt in the name of the city or town 
where the offence is committed. By R. S. c. 146, § 15, the 
time within which all actions and suits for a penalty or for­
feiture on any penal statute may be commenced is limited 
to one year. By § 16, the prosecution by indictment is 
limited to "two years next after the offence was committed," 
and not afterwards. The exception in § 28, in case the de­
fendant shall be out of the State, applies only "to any cause 
of action mentioned in this chapter," and not to indict­
ments. The limitation as to the prosecution of crimes in 
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R. S., c. 167, § 15, docs not apply, there being another 
limitation, to wit, that in R. S., c. 146, which is provided 
for this class of offences. It necessarily follows, that an 
indictment for being a common seller is barred by the lapse 
of two years. 

Now evidence em bracing time to which the statute of 
limitations would constitute a perfect Lar, was received by 
the presiding Judge, notwithstanding the objections of the 
defendant's counsel. This was erroneous. The defendant 
could not legally be convicted on the proof of facts occur­
ring more than two years previous to the finding of the in­
dictment, as in such case the offence would be barred by the 
statute. 

By c. 211, § 3, the agent is to receive" a certificate from 
the mayor and aldermen or selectmen by whom he has been 
appointed, authorizing him as the agent of such town or 
city, to sell intoxicating liquors for medicinal or mechanical 
purposes; but such certificate shall not be delivered to the 
person so appointed until he shall execute and deliver to 
said board a bond with two good and sufficient sureties," as 
is provided by the same section. The appointment might 
be made and entered of record, and yet the bond may not 
have been given. Or if the certificate has been given, the 
appointment may have been rescinded under the provisions 
of§ 2. The certificate is not shown to have been delivered. 
If the defend.ant had received it, it was for him to produce 
the original or account for its non-production. He does 
not show that he has given the required bond, or that he 
has ever had the certificate, which is primarily the proper 
proof of his agency. The rejection of the evidence of 
copies of his appointment was in strict accordance with the 
law on this subject . 

.As evidence was offered to show the commission of the 
offence when by the statute it was barred, a new trial must 
be had. Exceptions sustained. -

New trial granted. 
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t LEDDEN, Petitioner for Certiorari, versus HANSON. 

In the disclosure of a poor debtor before justices of the peace and quorum, 
no inquiries as to his property or his disposition of it, prior to the contraction 
of the debt on which he is disclosing, are pertinent or allowable; and for 
refusing such investigation certiorari to the justices will not lie. 

'Whether the facts stated by the debtor are true, and if so whether they are 
consistent with the oath p~escribed by law for him to take, are matters 
entirely within the jurisdiction of the magistrates, and cannot be revised 
by this Court. 

PETITION for the writ of certiorari to bring up the re­
-cords of two justices of tho peace and quorum. 

The defendant was arrested on an execution of the plain­
tiff's and committed to jail. He then cited the plaintiff to 
.attend at his disclosure. 

At the time appointed he made a disclosure and was 
allowed to take the oath prescribed by law, and was dis­
charged from imprisonment. 

During the examination the petitioner's attorney pro­
pounded several quBstions to Hanso1q relating to his pro­
perty, and his conveyance of it, and his intentions therein 
which he declined to answer, as they referred to matters 
which transpired before the debt to plaintiff was contract­
€d. Tho creditor's attorney insisted upon an answer. 

But the magistrates ruled, that tho creditor should be re­
stricted in his inquiries to the business transactions of the 
debtor made at the time and since the contraction of the 
debt upon which the debtor is imprisoned, and as to pro­
perty owned by him at that time and since. 

From some portion of the examination it had a tendency 
to show, that a fraud had been committed by the debtor in 
the transf.er of his property, and that the grantee partici­
pated therein prior to plaintiff's debt. 

'l'he errors assigned in the petition appear in the opinion 
of the Court. 

Webster, for defendant, cited Hayward, Pet., 10 Pick. 
358; Gibbs, Pet. v. County Commissioners, 19 Pick. 298; 
Nightingale, Pet., 11 J>ick. 1 Ci8.. 
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Stewart, for petitioner, cited Little v. Cochrane, 24 Maine, 
509; Pullen v. Hutchinson, 25 J\laino, 254; Parkman v. 
Welch, 19 Pick. 235; Clark v. French, 23 :Maino, 238. 

TEXNEY, J. --Tho errors assigned in the petition are 
1st, That in the disclosure and examination before tho jus­
tices of the peace and quorum the creditor was restrained 
in his just rights in propounding interrogatories, under the 
statute, &c. 2. That the debtor was excused from answer• 
ing interrogatories proposed, touching his ownership of 
property, prior to tho time, when the debt, on which he 
was arrested, was contracted; - and 3, That upon tho dis­
closure as made, ho was improperly allowed to take the 
poor debtor's oath as proscribed in R. S., c. 148, § 28. 

Several preliminary questions wore presented by the re­
spondents. One was, whether the Court have jurisdiction 
of the petition; and another was whether the magistrates, 
who administered the oath to tho debtor arc subject to the 
writ of certiorari to bring up their records, iuasmuch as 
they are not required by statute to make record.-, of their 
proceedings. 'rl10sc questions have been elaborately dis­
cussed by the respondent's counsel in argument, but ·we 
think it unnecessary to decide them, as we think there is no 
authority to grant the writ prayed for upon this petition, 
upon the hypothesis, that in a proper case, it may be grant­
ed to magistrates, who have examined a poor debtor, and 
permitted him to take the oath. 

1. The assignment of the first error is very general, and 
is supposed to have been more specifically stated in t!tose 
which follow. 

2. The oath for poor debtors prescribed by the statutes 
of 1822, c. 21D, § 15, of 1831, c. 520, § 4, of 1835, c. 195, 
§ 10, and of 1836, c. 2,:1:5, § 7, contains substantially the fol­
owing, to wit, "That I have not since the commencement 
of this suit against me, or at any other time, directly or 
indirectly, sold, loaned, leased, or otherwise disposed of, 
or conveyed or entrusted, to any person or persons, whom-
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soever, all or any part of the estate, real or personal, where­
of I have been possessed, or been the lawful owner with 
any intent or design, to secure the same, or to receive, or 
to expect any profit, gift, remuneration, or advantage there• 
for personally, or that all or any of my family, l1eirs or 
friends, should receive or expect any profit, advantage or 
benefit therefrom, with an intent or design, that any of my 
creditors should be defrauded." In the R. S., c. 148, § 28, 
the form in reference to tho disposition of his property is 
changed, so that he is required to state, "That I have not, 
since the commencement of this suit, or the time when the 
debt, or cause of action, or any part thereof, on which this 
suit was brought, was contracted by mo, directly or indi­
rectly sold, loaned, leased or otherwise disposed of, or 
conveyed or 011trusted to any person," &c. 

Dy§ 20, of c. 148, the bond to be taken upon arrest or 
imprisonment, is conditioned, that the debtor will within 
six months thereafter, cite the creditor, &c., and submit 
himself to examination, and take the oath prescribed in the 
28th section, &c. The justices of the peace and quorum, 
before whom he shall appear, according to tho citation and 
tho provisions of the statute, shall examine tho debtor, 
untlor his oath, concerning his estate and effects, and the 
disposal thereof, and his ability to pay the debt for which 
he is committed, &c. By§ 21, the creditor may propose 
to the debtor any interrogatories pertinent to the inquiry, 
which with the answers, if required by tho creditor, shall be 
in writing, and the answers are to be sworn to, after being 
signed by the debtor. If, upon such examination, &c., the 
justices of tho peace and quorum shall be satisfied, that the 
debtor's disclosure is true, and shall not discover any thing 
thereby inconsistent with his taking the oath, set forth in 
the next section, they may proceed to administer the same 
accordingly. 

It is quite apparent from tho foregoing citations from 
R. S., c. 148, that the examination required, is designed 
for the purpose of enaliling the ma6istratcs to determine, 
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whether the oath proscriLed, can be permitted to be taken 
by the debtor:; and also to secure to the creditor, by means 
of the arrest, imprisonment or bond, such a disclosure as 
will present the pecuniary condition of the debtor, and the 
history of the property, which he may have owned since 
the debt was contracted, and the disposal of the same so 
far as it may have been disposed of, and that of which he 
may still be the owner, and of which he may have the con­
trol. All that the debtor is required to do, is to satisfy 
the magistrates, thut the disclosure he muy make is true, 
and is not inconsistent with the form of oath prescribed, and 
he is entitled to the discharge of his body, and the condi­
tion of the bond is saved. The property, which he purchas­
ed, or owned, and the disposal of the same, before the origin 
of the debt, which was the cause of his arrest and impris­
onment, whatever may have been his conduct, or intentions 
in reference thereto, is not made in any degree tho test of 
his right to to,ke the oath, and cannot be the subject of 
inquiry pertinent to the question before the justices of tho 
peace und quorum. 

It is true, if a person commits an actual fraud as against 
his creditors, in the disposal of his property, those becom­
ing his creditors subsequently as well as those existing at 
the time, may take advantage of it, and the property, so 
fraudulently conveyed, may be made subject to their debts. 
But it appears, that the Legislature, in the Revised Statutes, 
did not intend to give magistrates, in proceedings, when 
there should be an attempt to take the poor deutor's oath 
before them, jurisdiction over such matters, so that they 
should possess the power to deprive a debtor of his liberty 
perpetually, (if he should be unable to pay,) on account of 
a fraud upon creditors, before he contracted the debt, on 
which he may make disclosure; or if he gave bond accord­
ing to the statute to free himself from arrest or imprison­
ment, compel his sureties thereon to discharge the judgment 
and costs. The opinion of the Court, in the case of Little 
v. Cochrane 4· al. 1 24 Maine, 5091 treats the inquiry to be 
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made of the debtor in the disclosure as limited to transac­
tions, which occurred at the time the debt was contracted 
and afterwards. 

3. Whether the facts disclosed by the debtor in this case 
were true, and if so, whether they were consistent with the 
oath, were questions submitted by the statute entirely to 
the judgment of the magistrates, and their decision upon 
them cannot be revised by this Court. Haywood, petitioner, 
o/C,, 10 Pick. 358. 

Writ denied, costs for the respondents. 

t STATE OF MAINE versus NUTTING. 

A motion to quash an indictment based upon proof to be produced, without 
its production, is unavailable. 

If, during the trial, the attorney for the State obtains leave of the Court to 
enter a nolle pros. to a pDl'tion of the indictment, he may at the same trial, 
if the rights of the respondent are not prejudiced by his dismissal of any 
witnesses, by leave of the Court, have that entry withdrawn, and proceed 
upon the whole indictment. 

To the answer of a witness responsive to a question put without objection, 
no exceptions can be taken. 

ON ExcEPTIONS from Nisi Prius, TENNEY, J., presiding. 
INDICTMENT. It contained but one count charging the re­

spondent with the crime of adultery with one .A.. M., a mar­
ried woman. It also alleged the respondent to be her father, 
and that the parties were within the degrees of consan­
guinity, within which marriages by the law of this State, 
are incestuous and void. 

Before pleading to the indictment a written motion in 
abatement was presented, because it was not signed by the 
foreman of the grand jury. (The one first chosen had re­
signed and another was appointed in his place, who had offi­
ciated at the finding of the indictment and signed the bill.) 

'l'o this motion a counter statement of the above facts 
was presented by the attorney for the county, and no evi­
dence was offered in support of it by the respondent. 
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This motion was overruled. 
The respondent also moved to quash the indictment, as 

there was only one count; and in it, (as he alleged,) were 
charged two offences, viz, adultery and incest. 

The county attorney obtained leave of Court, against the 
objection of respondent, to enter a noUe pros. as to the 
substantive charge of adultery; and at the request of de­
fendant's counsel, the following entry was made on the 
docket. - "Nol. pros. to all the charges of adultery against 
the defendant." 

After this entry, and another motion of defendant, as to 
the insufficiency of the indictment, was overruled, the county 
attorney had leave to strike out the docket entry, against de­
fendant's objections, and to proceed upon the indictment as 
returned by the grand jury; it appearing, that no witnesses 
had been discharged by tho respondent. 

In the course of the trial, one witness testified, that while 
she was at work at defendant's house, he and his daughter 
rode away orie day in a chaise, and that afterwards, in re­
ferring to that time, he said something of an improper con­
nexion between them; that he had his will of her; and on 
cross-examination she said this was spoken in a sporting, 
laughing way. When the direct examination was resumed, 
the witness, in answer to a question by the government, said 
the respondent had been drinking, but she thought he meant 
what he said. 

The jury returned a verdict of guilty, and the respondent 
excepted to the rulings and instructions given, but the ob­
jections to the instructions were waived. 

J. H. Webster, in support of the exceptions. 

D. D. Stewart, County Att'y of Somerset, (the Att'y 
General having been of counsel for defendant,) contra. 

APPLETON, J. -The defendant filed a motion to abate the 
indictment for causes therein set forth, and offered to sub­
stantiate the facts upon which the motion rested, by evi­
dence derived from the records of this Court, and from the 
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te8timony of witnesses. The case finds that no proof was 
offered to establish the facts alleged by the motion to exist. 
The motion was accordingly overruled, and it is difficult to 
perceive how the presiding Judge could have done otherwise 
than overrule it, since it was wholly unsustained by proof. 

It seems that leave was granted the county attorney upon 
his motion, to enter a nol. pros. as to certain portions of the 
indictment, and the same was entered on the docket. Sub­
sequently, during the progress of the trial, the attorney 
moved the Court that this entry on the docket should be 
stricken off, which the presiding Judge permitted to be 
done. 

It is now insisted that as a nol. pros. had been entered as 
to part of the indictment, that the government was estopped 
thereby, and could not further proceed upon the indictment 
as originally found. 

A nol. pros. is no bar to another indictment. According 
to the English authorities, it would seem that it does not 
even prevent the arrest and trial of the accused at a subse­
quent term, upon the indictment as to which it has been 
entered. Com. Dig., Indictment, K. "So the Attorney 
General may enter a nolle prosequi. But it does not dis­
charge the crime." Salk. 21; Mod. Ca. 261. "And afterward 
there may be other process upon the same indictment." Per 
HOLT, C. J., Salk. 21; Mod. Ca. 261. ".A. nol. pros. in 
criminal proceedings," remarks NASH, J., in State v. Thorn­
ton, 13 Iredell, 257, "is nothing but a declaration on the 
part of the prosecuting officer that he will not at that time 
prosecute the suit further. Its effect is to put the defend­
ant without day, that is, he is discharged and permitted to 
leave the Court without entering into a recognizance to ap­
pear at any other time; but it does not operate as an ac­
quittal, for he may afterwards be again indicted for the same 
offence, or fresh process may be issued against him upon 
the same indictment and he be tried upon it." 

In the case at bar the motion, to the allowance of which 
exceptions are alleged, was made while the cause was on trial 
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and the prisoner was in custody. His witnesses had not 
been discharged. No rights had been impaired. He came 
prepared to meet the indietment as it had been originally 
found. He was tried on the indictment as thus found. In 
civil cases, if leaYe to enter a nolle pros. is improvidently 
granted, it may be set aside on motion. Cate v. Pecker, 6 
N. I-I. 417. There semns no good reason why the moti0n 
of the attorney for the government should not have been 
granted, and in granting it the Court took especial care that 
the prisoner should not suffer therefrom in his defence. 

It is not necessary to determine what would have been 
the result had the prisoner been discharged from custody, 
nor whether a new capias might have properly issued to 
bring him in at a subsequent term to he tried upon an in­
dictment upon which a nolle pros. has been entered. 

When the question proposed is improper, in seeking to 
obtain testimony which by the rules of law is inadmissible, 
objections should be seasonably taken thereto. It is not 
for counsel to wait till the answer is made, and if unfavora­
ble, then to interpose objections and otherwise not to object. 
If the answer be given before time for an objection, or if the 
answer is not responsive to the question and is inadmissible, 
tho proper course is to move to have the answer stricken 
out or that the jury be instructed to disregard it. Neither 
course was adopted here. If the answer, to which excep­
tions are taken, wore to be regarded as not strictly in ac­
cordance with the law, it is responsive to a question put 
without objection. 

The othar grounds of exception are not relied upon by 
counsel, and are without foundation. 

E.1.:ceptions overruled and judgment on the verdict. 
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PARLIN o/ als. versus vV ARE. 

A title to land by levy cannot be sustained, by showing from the records that 
the judgment debtor had executed and acknowledged a lease of it, prior to 
the attachment, to another for life, and in the lease was a recital that the 
lessee had that day conveyed the same to the lessor by deed, against the 
tenant claiming by an absolute conveyance from the lessee, who is shown to 
have been the former owner. 

From such recital no satisfactory evidence i$ furnished as to the real character 
of the conveyance to the judgment debtor. 

ON REPORT from Nisi Pritts, TENNEY, J., presiding. 
,vmT OF ENTRY. 
After the evidence was introduced it was agreed to sub­

mit the cause to the decision of the full Court upon such 
of the evidence as was admissible, the Court to draw infer­
ences therefrom as a jury might properly do. The titles 
under which the parties claimed are fully stated in the opin­
ion. 

The demandant's title depending upon that of John Flan­
ders, he introduced a lease of the premises, executed and 
recorded in June, 1829, from said John to Nathaniel Flan­
ders for life. 

In that lease was the following: - "That whereas the 
said Nathaniel hath by his deed of this date, conveyed unto 
the said John the farm situated in said Cornville whereon 
the said Nathaniel now lives, and whereas the aforesaid con­
veyance might subject the said N athanicl to difficulty and 
inconvenience by depriving the said Nathaniel of the means 
of subsistence and a cmnfortable place of abode, now in 
consideration of the premises, the said John," &c. leased 
the same premises. 

Evidence was also introduced that John occupied the same 
from the time the lease was made until after the levy, and 
that Nathaniel died in 1840. 

The demandant also offered the deposition of Timothy 
Eastman, who among other matters testified as to the con­
tents of the deed mentioned in the lease, he having drafted 
it, and that after it was delivered, thought it was given to 



364 l\IIDDLE DISTRICT. 

Parlin v. --ware. 

him to keep on some contingency, and that when he moved 
ont of the State, in 1835, it was left among his papers. 

That part of the deposition relating to the contents of 
the deed was objected to, and ruled out. 

Ile also called Led Johnson, who testified that Eastman's 
papers were left with him and that on searching them he 
was unable to find such a deed. 

The deposition was offered after this testimony was given. 

Hutchinson, for tenant, made some objections to the levy, 
but relied principally on the position that no legal proof 
had been introduced of any title in John Flanders; and that 
the loss of the deed to him had not Leen proved, and no 
parol evidence of its contents was admissible. Kimball 
v. Morrell, 4 Greenl. 368; Emery v. Vinall, 26 Maine, 295. 

Abbott, for clemandant, on this part of the case, contend­
ed that the depo~ition of Eastman should be admitted. It 
was taken under a commission; the witness was out of' the 
jnrisdiction and it was not o bjoctcd to, excepting as to cer­
tain parts. 

The copy of the lease was admissible under Rulo 34 of 
this Court, and that recites the fact of the conveyance to 
John. 

By this paper Nathaniel is estopped from denying that he 
had conveyed tho premises. 

']'ho attachment and subsequent levy arc tantamount to a 
deed from J obn Flanders, duly executed and recorded in 
July, 1836. All this was l.Joforo any claim by defendant. 

This lease, with other evidence, estops Nathaniel Flanders 
and hi:,, grantee, tho tenant, who took his deed after the at­
tachment, fr.om coutesting tho fact recited in the lease, that 
Nathaniel had conveyed by deed to John, and from conto:,,t­
ing the title of' John and of these plaintiffs. 

SHEPLEY, C .. J. -Tho ca::;e is presented upon ;,10 mnch of 
tho testimony, as may ho lcg:ally admic,siblc, with authority 
to make snch inferences a:,, a jury might. 

The demaudant,o' title: arises out of' the levy of' au cxecu-
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tion on the premises, on March 27, 1837, issued on a judg­
ment recovered by Parlin and Moses Jewett against John 
Flanders. An attachment was made of the farm, on which 
John Flanders then lived, on July 25, 1836. A lease for 
life bearing date on June 1, 1829, and recorded in the regis­
try of deeds, from John Flanders to Nathaniel Flanders, of 
the farm on which Nathaniel then lived, was introduced by a 
duly authenticated copy, which may be admissible under 
Rule 34 of this Court, as a deed operating to convey an 
estate for life. That lease contains a recital, that Nathaniel 
had on that day by his deed conyeycd the same farm to 
John. This recital may be sufficient to prove the existence 
of such a deed, but it can afford no satisfactory proof of 
the character of that conveyance. It does not show, wheth­
er that deed was absolute or conditional-valid or invalid. 
The loss of that deed has not been proved, and no sufficient 
foundation has been laid for the admission of its contents. 
There is proof that John continued to occupy that farm, af­
ter he had made the lease to his father Nathaniel, until after 
the levy was made. Upon this proof rests the title of the 
demandants. 

The tenant introduced a deed of conveyance of lot num­
bered 24, in Cornville, from Phineas Currier to Nathaniel 
Flanders, dated September 16, 1825. And a deed from the 
latter to himself of lot 24, in Cornville, being the farm 
whereon he then lived, made on November 22, 1836, and re­
corded on the day following. And a deed of release from 
John Flanders to himself~ made on November 22, 1836, of 
lot 24, in Cornville, with other documents not deemed es­
sential. 

Objection is made to the title of the tenant, as derived 
from Nathaniel and John Flanders, "that there is not suf­
ficient evidence in the case showing, or tending to show, that 
either of the deeds covers the land, or any part of the land, 
claimed in the case at bar." 

'fhc description of a tract of land in the levy, under which 
the dcmaudants claim title, is of a piece of land lying in 
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Cornville, and bounded, "beginning at tho south-cast corner 
of lot numbered twenty-four, at the road, being the same 
lot on which tho said Flanders now lives, thence north, on the 
east line of said lot 100 rods, to the north line of said lot, 
thence west, on the north line of said lot 160 rods, thence 
south, parallel with tho east line 100 rods, to the south line 
of said lot to the road, thence east, on said road 160 rods, 
to the :first mentioned bounds, containing one hundred acres." 
This appears to closc:ribe a tract of land 160 rods in length 
and 100 rodil in breadth as part of lot 24. The description 
of the scconcl tract has reference to "said lot" in all its 
lines except one, lcaYing no reasonable doubt, that tho de­
scription is part of lot 2±. 

Tho land convoyed Ly N athanicl Flanders to the tenant, 
is described as "a trnct or parcel of land situated in Corn­
ville aforesaid, being Jot numbered twenty-four on the plan 
of Cornville." There is not, as the argument states, any 
reference in the loYy to tho plan of Cornville for the nurn­
Ler of tho lot. In the absence of all opposing testimony 
it is not a strained inference to make, that lot 24, in Corn­
ville, and lot 24_. on the plan, of Cornville, is the same. The 
lot is however further identified by tho lease introduced Ly 
the dernandan ts and by testimony, as the lot on which the 
two Flanders lived. 

It is further insisted, that the testimony does not prove, 
that Nathaniel Planders owned the land, when he made a 
conveyance of it to tho tenant, because tho conveyance from 
Currier to him describes Nathaniel Flanders u of South 
Hampton, of the county of Rockingham and State of ~ew 
Hampshire," and there is no testimony to prove that he re­
moved to or lived upon lot 24, in Cor1wille. 'I'he proof 
authorizing an inference of identity is, that the lot conveyed 
to him and by him is the same; that ho received a lease of 
it for life, describing it as tho farm whereon he then lived. 
There is no proof of any other Nathaniel Flanders connect­
ed with those deeds. 
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It is not very desirable or useful to have such questions 
presented to the Court for decision. 

The result is, that Nathaniel Flanders appears to have 
been the owner of the farm by a conveyance from Currier; 
to have made a deed of it to his son J olm, and then to have 
conveyed it to the tenant. There is no sufficient proof, that 
a legal title to the farm was conveyed by the deed from Na­
thaniel to John, and it was therefore apparently conveyed 
by Nathaniel to the tenant. De1nandants nonsuit. 

RICE, J., dissented. 

DUNN versus HUTCHINSON. 

·when a case has been submitted by agreement to the presiding Justice, to be 
heard and determined, no exceptions can be taken to 'his rulings. 

ON EXCEPTIONS from Nisi Prius, TENNEY, J., presiding. 
This was an action of assumpsit for money had and re­

ceived, and submitted to the Court by agreement. 
The defendant objected to the rulings of the Court. 
The nature of the exceptions is immaterial as the decision 

was placed on a different ground. 
No arguments were offered on either side. 
The opinion of the Court was drawn up by 

GooDENow, J. - This was an action of assumpsit, and 
submitted to the Court, by agreement, Dec. term, 1854, un­
der the provision of the statute of 1852, c. 246, § 12. The 
Justice presiding ordered judgment for the plaintiff, for the 
sum of thirty dollars damages, and interest from the date 
of the writ. 

The defendant claimed the money collected by him in set­
off to charges on his books, and offered his books, together 
with his suppletory oath, showing the charges against R. M. 
Baker, the assignor of the demand to the plaintiff, to more 
than the amount of the money collected by him ; being ob­
jected to, the Judge excluded said books. 

'39 3671 
70 507 

1·39 :l67 
I 92 ,9 



39 368'1 42 315 
42 322 
42 552 
43 317 
47 5701 
53 524 

368 MIDDLE DISTRICT. 

Starks v, New Sharon. 

To which rulings, decision and rejection of testimony the 
defendant excepted, and his exceptions were duly allowed. 

Where a case has been submitted, as this was, to the J us­
tice presiding, to be heard and determined by him, we do 
not understand that exceptions can properly be taken to 
his decision or proceedings. Except-ions dismissed. 

lNHAB'Ts OF STARKS versus lNHAB'Ts OF NEW SHARON. 

The cmnexation of a small portion of the territory of one town to another ad­
joining, is not such a division as is contemplated by § I, part 4, of c, 32, 
R.S. 

And such annexation transfers the settlement of no persons, unless they have 
a settlement in the town from which the territory is taken, and actually dwell 
on the territory at the time of its separation,-APPLEToN, J., dissenting. 

ON REPOR1, from Nisi Prius, TENNEY, J., presiding. 
AssUMPSIT, for supplies furnished to Moses Pressy and his 

wife, and to one Rebecca Dyer, between March, 1852, and 
August, 1853. 

The only question in issue was the legal settlement of 
the paupers. 

After the evidence was out, the cause was taken from the 
jury and submitted to the full Court, with power to draw 
inferences as a jury might, and enter judgment by nonsuit 
or default according to the legal rights of the parties. 

The Court found the legal settlement of the paupers to 
be in the town of Industry on March 19, 1852. 

On that day the Legislature of the State set off a small 
part of the territory of Industry, " containing fifteen polls," 
and annexed it to the town of New Sharon. 

On the territory so set off the paupers had in fact resid­
ed until they became chargeable to Industry, but did not re­
side there at the time of its annexation to New Sharon. 

0. L. Currier, for defendants, cited Groton v. Shirley, 
7 Mass. 156; Great Barrington v. Lancaster, 14 Mass. 
253; Fitchburg v. ·westminster, 1 Pick. 144; Sutton v. 
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Dana, 4 Pick. 117; Hallowell v. Bowdoinham, l Maine, 
129; New Portland v. Rumford, 13 Maine, 299; Smith­
.field v. Belgrade, 19 Maine, 387; St. George v. Deer Isle, 
3 Maine, 390. 

J. S. Abbott, for plaintiffs, cited R. S. c. 32, § 1, art. 4; 
Private and Special Laws of 1852, c. 512, and c. 128 of 
Special Laws of 1853; Smithfield v. Belgrade, cited on the 
other side; Belgrade v. Dearborn, 21 Maine, 334. 

SHEPLEY, 0. J. -The paupers appear to have acquired a 
legal settlement in the town of Industry before a small 
part of it, containing "fifteen polls," was set off from that 
town "and annexed to the town of N cw Sharon," by the 
A.ct approved on March 19, 1852. They had resided in that 
part of Industry annexed to N cw Sharon, but did not reside 
there at the time of such annexation. They have no legal 
settlement in New Sharon, unless the annexation of that 
part of Industry to it, must be regarded as a division of the 
town of Industry. 

A. distinction between annexation and division has existed 
during our existence as a State. Hallowell v. Bowdoin­
ham, l Greenl. 129. That decision was founded upon a 
construction of the statute of Massachusetts of the year 
1793, c. 34, § 2, mode 10. That section was in substance 
reenacted in this State; and it constituted the sixth mode 
of acquiring a settlement under the A.ct of March 21, 1821, 
c. 122, § 2. This reenactment must have been made with a 
knowledge of the then recent decision. Its construction 
was again determined in accordance with the former one in 
the case of New Portland v. Rumford, 13 Maine, 299, de­
cided in the year 1836. 

On a revision of the statutes, in the year 1841, the sec­
tion was again reenacted with a knowledge of the construc­
tion, which it had received for twenty years. 

It is a well established rule in the construction of stat­
utes, that upon their reenactment after a judicial construc­
tion well known, the Legislature is to be considered as hav-

V OL, XXXIX. 4 7 
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ing adopted that construction by its reenactment without 
substantial change. Such construction rests therefore no 
longer upon an opinion of the judicial department. It has 
a legislative sanction;: and judicial tribunals are deprived 
of any legitimate right to change the law by a new and dif­
ferent construction. This would be to declare, what the 
law should be:, not what it is. 

In the case of Livermore v. Phillips, 35 Maine, 184, the 
distinction between annexation and division was again re­
cognized; while the remark made in Hallowell v. Bowdoin­
ham, that a division of a town must produce two or more 
towns composed of the original territory, was questioned. 
Yet the case decided was received as authority. If any 
change of the law be desirable, it should be made by the 
Legislature. Its long acquiescence may be regarded as sat­
isfactory proof, that no change is desirable. 

The proposed change of construction rests upon an ab­
stract proposition, that a town is divided, whether its parts, 
consequent upon such division, are more or less numerous, 
are larger or smaller, whether they constitute new towns or 
parts of new towns, or are annexed to existent corpora­
tions. 

By the application of such a rule, if a single farm or a 
small strip of land, on which a person resided, were set off 
from one town to another to make a straight line between 
them, the town, from which it was set off, would be divided. 
This might be mathematically correct. And so the removal 
of particles from a diamond to polish it, might constitute a 
division of it; but it is not in such sense, that the word di­
vision aprJears to have been used in the statute. 

Plaintiffs nonsuit. 

Dissenting opinion by 

APPLETON, J. -It has been determined Ly a long series 
of decisions, that the annexation of a part of one town to 
another is to be regarded, so far as it may affect the liabili­
ty of the town to which such portion is annexed, to support 
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those actually dwelling and having their homes on the part 
thus set off, in the same light as the incorporation of a new 
town, and that the settlement of those, actually dwelling and 
having their homes in the territory annexed, is by the .Act of 
annexation transferred to the town of which such territory 
becomes a part. Groton v. Shirley, 7 Mass. 136; New 
Portland v. New Vineyard, 16 Maine, 300; New Portland 
v. Rumford, 13 Maine, 299. 

That annexation is to be regarded as operating like the 
incorporation of a new town is unquestionably correct. 
That the settlement of those actually dwelling and having 
their homes on the territory a,nnexed is transferred there­
with, is a proposition in entire conformity with the spirit of 
the pauper act and the intention of the Legislature. 

It has however been decided, in Hallowell v. Bowdoin­
ham,, 1 Greenl. 129, :.md in some other cases, that annexa­
tion does not operate as a division of an old town, and that 
persons ha,ving their settlement in the town of which a por­
tion is annexed and having their last residence in the part an­
nexed, but absent therefrom at the time of such annexation, 
do not, as in case of a division, follow the territory divided 
and acquire a settlement in the newly formed town, but re­
tain it in the old town from which a portion has been sever­
€d. The decision is based upon the idea that the " division" 
1·eferred to in the fourth mode of gaining a settlement, as 
provided in R. S. c. 32, § 1, means, to use the language of 
MELLEN, C. J., in the case just referred to, only "such a di­
vision of a t<1Wn as shall produce two or more towns com­
posed of the same territory which formed the original town." 
This view will, we think, upon a careful examination of the 
statute, be found to be demonstrably erroneous. 

Towns are referred to in the fourth mode of gaining a 
settlement as being, when incorporated, "composed of & 

part of mu or mere old incorporated towns." Under the 
decisions already referred to, annexation is deemed equiva­
lent to such incorporation. In the eighth mode of acquir­
ing a settlement: in the same section, towns are spoken of 
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as being formed from unincorporate<l places. These arc 
the only modes of incorporation specified in R. S. c. 32 . 

.A town is divided, whatever may be the disposition of the 
respective parts, which originally constituted its whole. It 
is divided, whether its parts, consequent upon such division, 
are more or less numerous; arc larger or smaller; whether 
they constitute new towns or parts of new towns, or are an­
nexed to existent corporations. Nothing in the language of 
the statute indicates that the word "division" should receive 
other than it:3 usual and accustomed meaning, or that any 
such unwonted and forced limitation should be imposed up­
on the generality of its signification as to confine it to the 
formation of a new town or towns out of the original ter­
ritory into which the old town had been divided. The usages 
of speech and the just principles of construction alike for­
bid such a conclusion. 

It is doubtful, remarks SHEPLEY, C. J., in Livermore v. 
Phillips, 35 :Maine, 184, whether the definition of the phrase 
used in the statute, "upon tho division of any town," inti­
mated in the case of Hallowell v. Bowdoinham, will prove 
to be entirely satisfactory. It is there said, that it " seems 
to have in view such a division of a town as shall produce 
two or more towns composed of the same territory, which 
formed the original town." 

"Division" is the separation of any entire body into parts. 
It docs not include the idea of preservation of any previous 
organization, form or shape. There is no indication, that 
the word was used in any unusual or technical sense. If a 
town should by Act of the Legislature be separated into two 
or more parts, and those parts should be incorporated, or 
without it, organized into plantations, the Act incorporating 
the town bein,g repealed or annihilated, would the town be 
divided? If one part wore incorporated into a plantation 
and the others were left without it, would there be no di­
vision? Would it be necessary that the two or more parts 
should either have any political organization of their respec­
tive parts even otherwise designated? If not, can it be in-
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correct to speak of a town, as divided, when it has been sep­
arated into two parts, because one of them was left without 
organization and the other was united to another town? The 
reason of the Court in the case referred to must be re­
garded as decisive of the one at bar. If a town is to be 
regarded as divided, when it has been separated into two 
parts, one of which is left without organization and the oth­
er is united to another town, it is difficult to perceive why 
it is not equally divided, when its respective parts are an­
nexed to other towns, or when of the parts into which a. 
town is divided one part retains the old name and corporate 
organization and the other is united with some other town. 

Now when a town is divided and two towns are incorpor­
ated out of its territory, or when, being divided, a new town 
is formed out of one of the parts into which it is divided 
and a part of some other incorporated town, it is obvious, 
that of those, who had a legal settlement in the town before 
its didsion, some may be resident within and others with­
out the territorial limits of such town, and that provision 
should alike be made for the support of those for whom the 
town may be liable, whether they were resident therein or 
absent therefrom at the time of such division. It is equally 
clear, that in the incorporation of the new town "composed 
of a part of one or more old incorporated towns," or in the 
annexation of a part of one town to another, which has 
been deemed equivalent to incorporation, reference should 
be had to those having a settlement in the town which has 
been divided, whether they actually dwelt and had their 
"home within the bounds of such new town," or not, at the 
time of such annexation or incorporation. 

In the first Lranch of the fourth mode of gaining a set­
tlement, it is enacted that "upon the division of any town, 
every person having a legal settlement therein, but absent 
at the time of such division and not having gained a legal 
settlement else'lf)here, shall have his legal settlement in that 
town wherein his last dwelling place shall happen to fall, 
upon such division." It will be perceived that no reference 
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whatsoever is made to the settlement of those ·who were 
actually dwelling and having their home at this time within 
the bounds of the divided town; So in the latter clause of 
the same mode it is provided, that "where any new town 
shall be incorporated, composed of a part of one or more 
old incorporated towns, every person legally settled in any 
town, of which such new town is wholly or partly so compos­
ed, or who has begun to acquire a settlement therein, and who 
shall actually dwell and have his horne, within the bounds of 
such new town, at the time of its incorporation, shall have 
the same rights in such new town in relation to the settle­
ment, whether incipient or absolute, as he would otherwise 
have had in the old town, where he dwelt." If these two 
clauses of the fourth mode of acquiring a settlement are to 
be construed separately and as having no interconnection, 
it will be seen that no reference is had to and no provision 
made for the settlement of those resident in a town at the 
time of its division. So, it will be pereeived, in the case of 
incorporation there is an analogous orni:,sion to provide for 
those who, having their settlement in the town divided and 
their last residence in tho limits of the new town, should 
happen to be resident el:,owhere at the date of its incorpor­
ation. 

But thoro can be no doubt but that the Legislature intended 
to make a provision for all having a settlement; as well for 
those resident in as for those absent from the town divided, 
at the time of its didsion; as well for those absent from as 
for those resident within the new town, at the date of its 
incorporation. The liabilities of the old and the new town, 
are determined upon the same principles. The last dwell­
ing place of the individual absent, and the actual residcnee 
and homo of the person resident, govern and control. This 
mode contemplates divitiion and incorporation; absenee from 
the town divided; residence in the town incorporated. 'l'he 
part, in case of division, is to be incorporated as a new 
town, or as part of a new town, and the statute makes no 
difference in either case. Tho provi:,ions are double, looking 
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to both aspects of the case, and making provision for each. 
Incorporation presupposes division and is its natural and re­
cognized sequence. Division and incorporation are necessa­
rily connected together, in the progress of events and in the 
mind of the legislator, as part of the same act, and, regard­
ed in this light, provision will have been made for all. In 
any other view, the work to be accomplished, will have been 
left half consummated. 

If "upon the division of any town" "a new town should 
be incorporated, composed of a part of one" old incor­
porated town, this would be deemed a division in accord­
ance with the doctrines advanced in Hallowell v. Bowdoin­
ham, 1 Greenl. 129, and in such case all the provisions of 
the fourth mode of acquiring a settlement would have force 
and significancy. It would be a division and an incorpora­
tion; and under the first clause of this mode, those absent 
would have provision made for them, under the latter, those 
present and residing in the newly incorporated town would 
be cared for. But under section first, mode fourth, a town 
may "be incorporated, composed of a part of one or more 
old incorporated towns." Now is there to be a different rule 
when there is an incorporation of a part of an old town 
and where parts of old incorporated towns are created into 
a new corporation? If, upon a division, two towns become 
incorporated and a fragment is annexed to another town or 
erected into a new town composed of parts of other towns, 
is this to be deemed a division in reference to the towns 
formed out of the original limits of the old town, and not a 
division as to a portion annexed to or incorporated with 
another town or parts of other towns? Does the fact of a 
division or not a division depend upon this, whether the part 
severed from the old town is a new corporation or becomes 
part of a new corporation? Has the division taken place, 
when the part severed is made a new corporation, and not 
taken place if the same part should be annexed to an exist­
ent corporation? Neither equality of territorial parts nor 
of wealth, nor of population is made the test as to whether 
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a division has or has not taken place. According to the de­
cision already referred to, if the portion severed become a 
new corporation, the town will be considered as having been 
divided; yet if a larger portion of the wealth, population 
and territory of tho same town should be incorporated into 
a new town composed of that and part or parts of one or 
more towns, this will not constitute a division. So that the 
severance of any portion may constitute a division, while, 
if a larger portion be set off to another town, no division 
will have ensued. .A construction loading to such results 
I do not think admissible. 

The fourth mode of gaining a settlement is obviously con­
templated by the Legislature as but one mode. That is to 
say, the division of a town and the incorporation or annexa­
tion of tho parts severed upon division, are·but parts of one 
and tho same transaction. Now the construction given in 
Hallowell v. Bowdoinharn makes tho fourth mode to in­
clude two different and distinct modes of acquiring a settle-

' ment. In case of a division, whore tho two parts make dis-
tinct corporations, one rule is adopted, and when one of the 
parts consequent upon division is annexed to another town, 
another and different rule obtains. By that decision the 
latter clause is held to embrace equally incorporation or an­
nexation, while the first clause in this mode is limited and 
restricted in its meaning, so as to include only the single case, 
where a now town is created out of tho part severed from 
the old. It i:, difficult to believe such could ever have boon 
the intention of the Legislature. 

In Groton v. Shirley, 7 Mass. 156, and in the numerous 
cases which establish the doctrine that annexation is equiva­
lent to incorporation, the paupers, whoso settlement were 
in dispute, resided at the time of the division on the part 
severed from the old and annexed to tho new town. They 
are all corroborative of the construction here adopted; for, 
by construing the statute as giving the same effect to annex­
ation as to incorporation, they are impliedly authorities for 
the position that the division, which accompanies incorpora-
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tion and annexation should have as broad a meaning and in­
clude all cases where a town is divided into parts, irrespec­
tive of what may be done with the parts consequent upon 
such division. 

Before the separation no case had arisen, in which the 
meaning of the word division had received the considera­
tion of the Court. It had been repeatedly held that annex­
ation was to be regarded as equivalent to incorporation in 
its effect upon those resident upon the territory annexed, 
but what was to be regarded as a division or what was to 
be its effect upon those absent from the town divided, does 
not seem to have received their attention. Most of the de­
cisions will be found to have been made upon the peculiar 
language of different Acts of incorporation. In none, were 
the peculiar provisions of the A.ct of 1 793, which are sub­
stantially the same as those of the pauper A.ct of this State, 
examined in reference to the subject now under considera­
tion. 

The first case in which the meaning of the word " divis­
ion" is limited to the single case, where a new town is incor­
porated, and is held not to refer to the case where annexa­
tion takes place, is Hallowell v. Bowdoinham, I Greenl. 129. 
In that case neither the language nor the just construction 
of the first clause of the fourth mode of gaining a settle­
ment were considered by the Court. In the opinion, the 
case at bar was considered as "virtually settled by the case 
of Groton v. Shirley, 7 Mass. 156." But that case neither 
directly nor impliedly decides what should be considered as 
embraced within the meaning of the word "division," or 
what are to be the effects of a "division" upon the settle­
ment of those absent at the time. The reasoning of the 
Court seems to be based upon the word "annexation," which 
is no where in the statute. The decision is professedly not 
upon an examination of the language of the statute, but "on 
the authority of the cases which have been adjudged as to 
the point in question." The Court seem to assume that di-

v OL. XXXIX, 48 
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vision and annexation or incorporation, cannot coexist, when 
from the nature of things, they always must. 

In Fitchburg v. Westminster, l Pick. 144, the pauper 
was resident in Fitchburg at the time of the division and 
annexation, but not on the part annexed. Now the statute 
in the first clause refers to those absent from the town di­
vided, which was not the case of the pauper whose settle­
ment was in dispute. This too is made to rest upon Gro­
ton v. Shirley, and in this the construction of the first clause 
was not considered or discussed. 

In Sutton v. Dana, 4 Pick. 117, it was held, that a pau­
per, whose settlement iH a town was acquired in a part which 
was afterwards incorporated into a new town, but whose 
home at the time of the division was in the other part, did 
not gain a settlement in the new town. This in no respect 
conflicts with the views we have advanced. 

In Lexington v. Burlington, 19 Pick. 426, it was decided 
that under stat. 1793, § 4, upon the division of a town, a 
person having a legal settlement therein, but being removed: 
therefrom at the time of such division, acquired a settlement 
in that town in which his last dwelling place in the original 
town happened to fall upon such division. In that the town 
of Burlington was formed out of parts of different towns, 
and the construction given was entirely in accordance with 
the views we entertain. 

In this State, the decjsion of New Portland v. Rumford, 
13 :Maine, 300, rests entirely upon the authority of Hallo­
well v. Bowdoinham. In New Portland v. New Vineyard, 
16 1faine, 69, it was decided that when a part of one incor­
porated town is taken off and annexed to another the in­
habitants living on the territory thus annexed, and having a 
settlement at the time :in the town from which they are taken, 
acquire thereby a settlement in the town to which the an­
nexation is made, and that if an inhabitant, thus acquiring a 
settlement, remove from the territory annexed into a differ­
ent part of the town to-which the annexation is made and 
there remains until after the Act is unconditionally repealed,, 
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his settlement continues and is not transferred back by the 
repeal of the Act. The doctrine of the decision is in entire 
conformity with the provisions of the statute. The pauper 
was not on the territory transferred hack and therefore not 
within the second clause of the fourth mode. He was not 
absent from the town, of which a division was thus made, 
and consequently his settlement was not affected by the first 
clause of the fourth mode. In Smithfield v. Belgrade, 19 
Maine, 387, the Court held that the settlement of a pauper, 
which is in a part of a town which is anne.r.ed to another, 
though he be removed from such part before the ar1nexation, 
is transfered to the new town by virtue of stat. 1821, c. 122, 
§ 2, which provides that a person so circumstanced "shall 
have his legal settlement in that town wherein his former 
dwelling or home shall happen upon such division; thus di­
rectly overruling Hallowell v. Bowdoinharn,. The Court 
came to a similar result in Belgrade v. Dearborn, 21 Maine, 
334. The case of .Mount Desert v. Seaville, rests upon 
Sutton v. Dana, which, it has been shown, is in no respect 
in conflict with the views here expressed. 

From this examination of adjudged cases, it will be per­
ceived that the authorities are by no means concordant, and 
that the Conrt are at entire liberty to reexamine the ques­
tions under consideration, and to adopt such a construction 
as will be most in consonance with the language and the ob­
vious intention of the Legislature. 

From the evidence as reported, it appears that Moses 
Pressy and wife commenced their residence in that part of 
Industry set off to the town of New Sharon, as early as 
1824; that they there continued to reside till 1836; and 
that they never lived subsequently in any other part of In­
dustry, except as paupers. 

The liability of the defendant town depends on the con­
struction of the first clause of the fourth mode, which pro­
vides, that "upon a division of any town, every person hav­
ing a legal settlement therein, but being absent at the time 
of such division, and not having gained a settlement else-
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where, shall have his legal settlement in that town, wherein 
his last dwelling place shall happen to fall upon such di­
vision." .A.s Pressy and his wife were absent, when Indus­
try was divided and a portion of it annexed to New Sharon, 
the rights of these parties must be settled accordingly as 
the fact where their last dwelling place was, shall be deter­
mined. 

After Pressy and wife moved, in 1836, they were support­
ed as paupers by the town of Industry. They lived a part of 
the time on a farm belonging to the town and were under 
the charge of the overseers of the poor and supported un­
der their direction. The residue of the time of their resi• 
deuce in Industry they were hired out, to be kept, by the 
overseers. When living on the town farm or at Ring's, who 
was employed to provide for them, they were not upon the 
territory annexed to New Sharon. Had they, while being 
thus supported as paupers, a dwelling place within the mean­
ing of the statute? If they had, the defendants are not liable 
for their support; if they had not, then, as their last dwell­
ing place, before they became paupers, would be on the ter­
ritory annexed, they would be liable. 

The pauper, who receives aid from the town, while that 
condition of things exists, is deprived of the rights and priv­
ileges of citizenship. He cannot serve on the jury. He is 
not permitted to vote. He is eligible to no office. His 
control over his children ceases. They may be taken from 
him and bound to service. Where he shall reside is no 
longer a matter dependent upon his own will, but is deter­
mined for him by the action of the town or its constituted 
authorities. It may be in the poor house, if one there be. 
It may be where the person who has contracted to take 
charge of the poor may reside. The place where he may 
live is not one selected by himself, nor is his continuance 
there the result of his own volition. 

The terms "his dwelling place" apply to a dwelling place 
which is his, so far that he has control over it and is master 
of it; not to a place provided for him. The dwelling place, 
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which is to control his settlement, is to be his and not that 
of another. So in the latter clause of the fourth mode, the 
equivalent expression "actually dwell and have his home," 
does not apply to the condition of one who is receiving sup­
plies or support as a pauper directly or indirectly. The 
last dwelling place of Pressy and wife in Industry, before 
they became paupers, was in the part annexed to New Sharon, 
and that town is liable for their support. New Chester v. 
Bristol, 3 N. R. 71; Southbridge v. Charlton, 15 Mass. 
249; Smithfield v. Belgrade, 19 Maine, 387. 

The evidence satisfactorily establishes the residence of 
Mrs. Dyer to have been for five consecutive years upon the 
territory annexed to the defendant town. Her settlement 
will be transferred with the territory upon which she dwelt 
to the town of New Sharon, and they must be adjudged lia• 
ble for her support. 
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COUNTY OF SAGADAHOC. 

t RoGERS '5'" al. versus HmrPHREY. 

A sale and delivery of a quantity of boards sufficient to make a certain num­
ber of sugar box shooks, is legal and binding, although no survey was ever 
made. 

,vhere a party see:ks to recover payment for articles delivered under a special 
contract, which he has not fully performed, the damages suffered by reason 
of such breach may legally be deducted in the same suit. 

ON ExcEPTIO:NS from Nisi Prius, APPLETON, J., presid­
ing. 

AssUMPSIT, upon a special contract, alleged to be in the 
possession of defendant, and which plaintiff was unable to 
obtain; also for wares and merchandize delivered. 'l'he 
contract appeared to be to furnish boards sufficient for 
10,000 sugar box shooks. 

Defendant pleaded the general issue and filed a brief 
statement, that he had paid all that was due, the amount 
being reduced by the non-performance of plaintiff's con­
tract, and claimed to show the loss and damage thereby. 

After the plaintiff's evidence was introduced, defendant 
offered to show in reduction of the damages to be recover­
ed, the damage, loss and expense by him sustained in con­
sequence of the non-fulfilment of the contract on the part of 
the plaintiff. 

This testimony was excluded. 
Defendant also objected to the recovery for the price of 

the boards, as they were never surveyed; but the Judge 
held, that it was not necessary; and a default was entered, 
to be taken off if either of the rulings was wrong. 

Barrows, for defendant, cited Hayward v. Leonard, 7 
Pick. 181; Harrington v. Stratton, 22 Pick. 510; Folsom 
v. Muzzey, 8 Greenl. 400; Hammatt v. Emerson, 27 Maine, 
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308; 1 Parsons on Con., 387; 2 Green!. Ev. 124; 11 Met. 
561; R. S., c. 66, § § 2, 17; Wheeler v. Russell, 17 Mass. 208. 

Gilbert, for plaintiff. 

APPLETON, J. -As the lumber, payment for which is 
sought to be recornred in this action, was never surveyed, it 
is insisted that tho plaintiff's cannot maintain their suit. This 
branch of the defence rests upon tho proYisions of R. S., c. 
66, § § 2 and 1 7. But we think the case is not within the 
spirit of the Act upon which the defendant relies. By the 
contract between the parties, the plaintiffs agreed to sell the 
defendant "boards sufficient to make ten thousand sugar 
box shooks, at their mills in Bath, for thirty cents for each 
and every box of the common size of sugar box shooks," 
&c. 'l'he contract, it will be porceiYod, was not for any 
definite quantity of boards, nor was the price dependent 
upon tho contents as ascertained by a survey. The price 
could only he ascertained when the box shooks should hare 
been manufactured. A survey would liayo been a mere idle 
ceremony and for no effectfre purpose whatever. Neither 
party had any interest in ascertaining the amount of such 
suryey, as the result affected no one. 

'l'ho contract under which the boards were delivered was 
not fully performed. 'l'he defendant claims to deduct from 
the amount, which would otherwise be duo, the damages 
sustained by reason of the failure on the part of the plain­
tiff to perform his contract. 

'l'ho early authorities in Bngland and in this country are 
a(herse to tho allowance of the reduction claimed. The 
desire to avoid litigation, and to settle in one case mutual 
claims growing out of the same contract, has led to the 
allowance of claims for damage arising from fraud, failure 
of consideration or non-performance of the contract in re­
duction of damages. The defendant claims, that ho has 
sustained damages from the failure on the part of the plain­
tiff to deliver boards sufficient to make the quantity of 
sugar box shooks specified in the contract. The evidence 
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offered to prove these facts was excluded, and erroneously 
excluded. Reab v. McAllister, 4 Wend. 483; S. C. 8 Wend. 
109; Still v. Hall, 20 Wend. 51; Blanchard v. Ely, 21 
Wend. 342. In Butterman v. Pierce, 3 Hill, 171, BRONSON, 

J., said, "where the demands of both parties spring out of 
the same contract or transaction the defendant may re­
coup, although the damages on both sides are unliquidated; 
bu.t he can only set off when the demands of both parties 
are liquidated or capable of being ascertained by calcula­
tion." When the plaintiff renders services under a special 
contract, which he afterwards violates, and then brings an 
action to recover the value of his services, the defendant 
may set off any payments he has made on account of the 
services and the damages he has sustained by breach of the 
contract. "The plaintiff," remarks Mr. Justice GILCHRIST, 

in Elliot v. Heath, 14 N. H. 131, "is entitled to recover of 
the defendant the value of his services and he has no right 
to complain if, against that value, the defendant be per­
mitted to set off payments he has made and the damages 
sustained. If they are equal to the value of the services 
the plaintiff should not recover any sum whatever. If, on 
the other hand, they fall short, the plaintiff should recover 
a sum equal to the difference between them and the value of 
his services." Herbert v. Ford, 29 Maine, 546; VanBuren 
v. Diggs, 11 How. Lb61; Mixer v. Coburn, 11 Met. 559. 

The default to be taken off 
and the cause to stand for trial. 

t PERRIN versus NoYES. 

In an action by the indorsee of a promissory note, w!iere it is proved that 
the note was fraudulently put into circulation, the burden of proof is upon 
the plaintiff to show, that he came by it fairly in the due course of business, 
unattended with circumstances justly calculated to awaken suspicion. 

ON EXCEPTIONS from Nisi Prius, HATHAWAY, J., presid­
ing. 
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AssUMPSIT, on a promissory note signed by defendant 
and indorsed by one Samuel L. Hazard. 

The note came into plaintiff's hands duly indorsed before 
its maturity and passed through the hands of one Center, a 
broker in Boston. 

There was evidence tending to show, that it was design­
ed for collateral security for paper held by plaintiff against 
Hazard, which had been paid, and also that it was negotia­
ted unconditionally for value. 

If it was negotiated absolutely, it was contended from 
the evidence that Center had no such authority, and that it 
was a frayd upon defendant. 

The instructions given were, that the note being read 
without objection, the burd,en of proof was upon defendant 
to show why he should not pay it, and if the jury believed 
the note was made and delivered to Center to oo used as 
collateral security to the note of Hazard, and that he ne­
gotiated it for a different purpose unauthorized by the mak­
er and indorser, the defence would not be complete, unless 
they were also satisfied from the evidence, that the plaintiff, 
when he took the note, knew that it was to be negotiated 
only as collateral to the note of Hazard. 

Verdict for plaintiff, and defendant excepted. 

Gilbert, in support of the exceptions, cited Munroe v. 
Cooper, 5 Pick. 412; Aldrich v. Warren, 16 Maine, 465. 

Bronson t Sewall, oontra. 

TEXNEY, J. - It is not disputed, that the note in suit was 
negotiated, and came into the hands of the plaintiff, before 
its maturity. But from the evidence reported, it was a 
point in controversy, whether it was left as collateral secu­
rity for paper of Samuel L. Hazard, which he afterwards 
paid to the plaintiff, or whether it was negotiated abso­
lutely, and not for a specific purpose. And if the transfer 
to the plaintiff was absolute, another question was, whether 
Center, the broker who made it, was .authorized. to transfer 

VOL. XXXIX. 49 
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the note in that manner, or did it in fraud of the defend­
ant's rights. 

The jury were instructed, "that the case having been 
made out by the note in evidence, the burden of proof was 
on the defendant, to show why he should not pay it; and if 
they believed the note was made and delivered to Center, 
to be used as collateral security of the note of Hazard, and 
that he negotiated it for a different purpose, unauthorized 
by the maker and indorser, the defence would not be com­
plete, unless they were also satisfied from the evidence that 
the plaintiff, when he took the note, knew that it was to be 
negotiated only as collateral to the note of Hazard." Un­
der these instructions, the defence would fail, upon satisfac­
tory proof of fraud in the transfer of the note, and an en­
tire want of consideration paid by the plaintiff for such 
transfer. 

If fraud is practiced in the inception of a note, or the 
note is fraudulently put in circulation, the establishment of 
such facts will throw the burden of proof upon the plaintiff, 
to show that he came by the possession of the note fairly, 
in the due course of business, and without any knowledge 
of the fraud, and unattended with any circumstances, justly 
calculated to awaken suspicion. The cases cited for the de­
fendant are decisive of this principle. 'l'he plaintiff was 
relieved of this burden of proof, and the instructions were 
less favorable to the defendant, than the law required. 

Exceptions sustained, verdict set aside, 
and new trial granted. 

DucETT versus CUNNINGHAM. 

Where property :is sold upon mesne process under § 52, c. 114, R. S., the 
payment of the proceeds, by the officer, to the attaching creditor's attorney 
before judgment is rendered, will protect him against any suit by the credi­
tor for a failure to apply the same to the execution issued on such judg­
ment. The payment to the attorney is payment to his principal. 
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ON REPORT from Nisi Prius, APPLETON, J., presiding. 
CASE against defendant, as sheriff, for the default of his 

deputy. 
It appeared that Merrill & Sewall, attorneys at law, com­

menced several suits against one John McGee, and among 
them one in favor of the plaintiff, and caused his goods to 
be attached, which were sold on the writs in pursuance of 
§ 52, c. 114, R. s. 

The officer, before the entry of the actions, paid over the 
proceeds of tho sale to Sewall, one of the attorneys. 

Within thirty days after judgment was obtained in plain­
tiff's suit, Merrill delivered the execution to the officer, who 
made tho attachment, being direct~d by plaintiff to get exe­
cution as soon as he could. 

After the evidence was submitted, a default was entered, 
which was agreed to be taken off and the action to stand 
for trial, if upon the evidence the action cannot be main­
tained. 

Ingalls, for defendant, cited Jenney v. Delesdernier, 20 
Maine, 183; Rice v. Wilkins, 21 Maine, 558; Farnham, v. 
Gilman, 24 Maine, 250. 

Gilbert, for plaintiff. 

APPLETON, J. -The plaintiff and other creditors of one 
McGee having commenced various suits against him, on 
which attachments were made, entered into an agreement 
with him for the sale on mesne process, in pursuance of 
which and in accordance with R. S., c. 114, § 52, the goods 
so attached were sold. Before the actions were entered 
and judgments obtained in those suits, the proceeds are 
alleged to have been paid to the attorney of the plaintiff. 

The plaintiff having obtained judgment, placed the exe­
cution in the hands of the officer by whom the attachment 
was made, and failing to receive upon demand the amount 
due, has commenced this action against the sheriff for the 
neglect of his deputy. 

The question presented for consideration, is whether the 
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sheriff is exonerated from liability by payment of the pro­
ceeds of sale, before judgment is obtained, to the attorney 
of the plaintiff. 

The general authority of an attorney in the management 
of a claim entrusted to his charge for collection, was very 
fully considered in the able and elaborate opinion of Mr. 
Justice SHEPLEY, in Jenney v. Delesdernier, 20 Maine, 183. 

The common law confers liberal powers upon the attor­
ney in the transaction of the business of his client, which 
is entrusted to hi:5 care and management. He may elect 
the remedy and all proceedings arising out of it connected 
therewith; he may commence the suit and direct what shall 
be attached; whether or not a receipt may be taken and 
whose receipt shall be regarded as sufficient and satisfac­
tory. He may approve the receipt taken; he may receipt 
for the goods himself, and if so, there seems to exist no 
reason why he may not himself receipt for their proceeds. 
A payment made to him is binding on his principal. His 
discharge upon tho execution is a protection to the officer 
from whom the money was received. If he may receive 
the money before the commencement and after the termi­
nation of the suit, he may equally well receive a payment 
during any intervening time. It is immaterial whether the 
money is received from the debtor or from the officer. It 
is just as valid a protection from further claim for the one 
as the other. He is the agent of his principal to receive 
money and giYe a discharge therefor. The principal in 
this case might have received the money in advance of the 
rendition of judgment, and he would have been thereby 
concluded. He is none the less concluded hy the receipt of 
his accredited agent. If loss occurs, he should bear the 
insolvency of his attorney, rather than the officer who goes 
to him for instructions., and acts in accordance therewith. 
These views receive confirmation from the opinion of .M:r. 
Justice STORY, in Pierce v. Strickland, 2 Story, 292. 

Nor is this conclusion at variance or inconsistent with a 
just construction of R. S., c. 114, § 52, under which the 
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sale of the goods attached was made. By that section it is 
provided, that "the proceeds of the -sales, after deducting 
necessary expenses, shall be held by such first attaching 
officer, or the sheriff, subject to the successive attachments, 
in like manner as if the sale had been on execution." The 
object of this section is to protect subsequent attaching 
creditors and to guard the interests of the debtor. It de­
termines the order of the appropriation of the proceeds and 
the rights between creditors, but it does not bear upon the 
relation between the creditor and his attorney or between 
them and the officer. .A payment made, as in the present 
case, is in no event to operate injuriously upon the debtor 
or upon other creditors. If it should eventually be deter­
mined to belong to the creditor to whose attorney the 
payment was made, the validity of the payment is a matter 
between the officer and plain tiff in the execution. If other­
wise, it cannot operate to discharge the officer. 

The conclusion to which we have arrived, is that a pay­
ment made to the attorney of the plaintiff during the pro­
gress of a suit and while it is under his charge and control, 
is equally binding upon the principal as if made to him. 

It is not made certain whether Mr. Sewall was the at­
torney of the plaintiff when the payment was made. If 
that relation had ceased, and the fact was known to the offi­
cer, a payment could not legally be made to him. So if 
the payment was made to one of a firm to whom the busi­
ness was intrusted, it may be a question whether such pay­
ment made to one in his individual capacity, would be con­
clusive upon the plaintiff . 

.According to the agreement of the parties the case must 
stand for trial. 
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t BRUCE versus :MITCHELL. 

A person in possession of lands cannot be ousted except by one having a bet­
ter title. 

Evidence that demandant' s ,~ran tor had title to only a portion of the premises 
sought to be recovered, and included in his deed, is material, and will so far 
bar his recovery, although the tenant set up no title. 

ON EXCEPTIONS from Nisi Prius, HATHAWAY, J., presiding. 
WRIT OF ENTRY. 

The tenant pleaded the general issue, and claimed by pos­
session of tw,rnty years. He also claimed betterments. 

The demandant derived bis title to one half of the prem­
ises by deed from ono Lemont and others, and to the other 
half by deed from C. & W. D. Crooker. 

From the evidence it was claimed by tenant, that the 
Croakers attempted to convey more than their title author­
ized. 

Several requests for instructions were refused, and some 
instructions given to which there were no objections. To 
the following the tenant excepted, a verdict being returned 
for demandant. 

The jury were told, that inasmuch as the deed from the 
Croakers conveyed to plaintiff one undivided half of the 
demanded premises, it was immaterial, so far as concerned 
this case, whether they had acquired the title of all tho heirs 
of James Thornton, ( from whom their title came,) or not, 
unless the tenant prayed title in himself or under adversary 
possession; t"bat if he had no title or adversary possession, 
he could not controvert the title of demandant comeyed by 
Croakers' deed, and as there was no question raised as to 
the plaintiff's paper title to the other undivided half, and as 
the tenant exhibited no title by deed, they might consider 
the demandant as having the record title to the whole of 
the premises. 

Randall o/ Tallman, in support of the exceptions. 

Porter, with whom was Smith, contra. 
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APPLETON, J. - In real actions the demandant recovers on 
the strength of his own title and not on the weakness of 
that of the tenant. The premises in dispute were originally 
owned by one James Thornton, from whom the demandant 
claims to derive title. The demandant claims an undivid­
ed half thereof under a deed from W. D. &. C. Crooker. 
In the defence it was insisted, that the Crookers had con­
veyed by their deed a larger interest than they had acquired 
by their various conveyances from the heirs of Thornton. 

In the absence of other evidence, a deed raises a presump­
tion that the grantor had sufficient seizin to enable him to 
convey, and may be regarded as prima facie evidence of 
title in the grantee. Ward v. Fuller, 15 Pick. 185; B leth­
en v. Dwinel, 34 Maine, 133. 

In the present case the Court instructed the jury, "that 
inasmuch as the deed from Charles & W. D. Crooker con­
veyed to the plaintiff one undivided half of the demanded 
premises, it was immaterial, so far as regarded this case, 
whether the Crookers had acquired the title of all the heirs 
of James Thornton or not, unless the tenant proved title in 
himself, or under adversary possession," &c. This instruc­
tion can hardly be regarded as correct. No reason is per­
ceived why the dcmandant should reconr land of the ten­
ant to which he had no title. The deed to him is only ma­
terial because it affords proof that he has such title. But 
if it appear that his grantor had no title, or only a title to 
a portion of the premises, such entire or partial deficiency 
of title cannot be regarded as immaterial. His deed is re­
garded as prima facie proof in the absence of other evi­
dence. If from other evidence the prima facie title is re­
butted, the demandant without title should not recover. 
The right of the tenant to controvert the title of the de­
mandant docs not depend upon his having an apparent title 
or adverse possession. Being in possession, even if with­
out title, he is not to be ousted except by some one having 
a better title, and who has a right as against him to say that 
his possession is wrongful. In the absence of proof a pri-
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ma facie title must always be regarded as sufficient to en­
title a demandant to recover, but if such title should be dis­
proved, its disproof cannot be regarded as immaterial. Any 
other doctrine would entitle a demandant without any title 
whatsoever, to recover against a tenant who had only the 
fact of possession upon which to rely. 

Exceptions sustained. 
New trial granted. 

t Lumr, Appellant, versus .AUBENS, Appellee. 

No person on strictly legal right can claim to be appointed as the guardian of 
another, but with the exception of certain legal disqualifications, the ap­
pointment is left to the discretion of the Judge of Probate. 

But the statute authorizes an appeal from his decree by any one aggrieved 
thereby. 

In the appointment of a guru·dian, the next of kin or heir presumptive of the 
ward may be apyrieved within the purview of the statute, and can lawfully 
take an appeal from such decree. 

,vhether the appointment made by the Judge of Probate was of a suitable 
person for the trust, is a fact to be determined by the presiding Judge in the 
appellate Court, on the e,;idence before him, and cannot be re-examined in 
the Court of law. 

ON EXCEPTIONS from Nisi Prius, .APPLETON, J., presid­
ing . 

.APPEAL from a decree of the Judge of Probate. 
In the Probate Court, it appeared necessary that a guar­

dian should be appointed for one Jane .A. Lunt, who had 
living neither father nor mother, brother or sister. 

Before that Court two petitioners applied for that trust. 
Humphrey .Aubens, the husband of the half-sister of Jane, 
was one, and her paternal grandfather was the other. The 
former was appointed by the Judge of Probate; and the 
latter appealed. The reasons alleged for the appeal were: 

First, that it was his legal right to be the guardian, and 
that the appcllec was appointed in derogation of such right. 
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Second, that it was more suitable and proper that he 
should be appointed than the other. 

There was evidence before the presiding Judge, that 
both petitioners were suitable persons for the trust, and 
evidence as to the conditions of the families of the parties, 
and intentions and wishes of the u1other and father of the 
ward. 

The appellee at the hearing denied the appellant's right 
to appeal, as he was not in the sense of the statute aggriev­
ed, and contended, if the Judge held otherwise, it was not 
the legal right of the appellant to be the guardian; that it 
was more suitable that the appellee should have the custody 
of the child, and that it was in the discretion of the Judge 
of Probate to appoint such suitable person as he thought 
fit, and unless the Court were of opinion the appellee waii 
not a suitable person, the decree could not be reversed. 

The Judge held, that the appeal was well taken, and that 
it was more fit that the grandfather should be appointed 
guardian, and therefore reversed the decree of the Judge of 
Probate. 

To which rulings and decree the appellee excepted. 

Gilbert, in support of the exceptions. 

Barrows, contra. 

RrcE, J. -At common law, the next of kin, who can by 
no possibility inherit the estate, is entitled to the guardian­
ship in socage. I Black. Com. 460; Reeves' Domestic Rel. 
311. In this the common law follows the institutions of 
Solon, who provided that no one should be another's guar­
dian, who was to enjoy the estate after his death. Potter's 
Antiq. b. 1, c. 26. 

It is a rule of the civil law that the nearest relations 
ought to be appointed guardians, if there is no reason to 
the contrary. Domat's Civil Law, by Cushing, 1 1285. 

This rule of the civil law would seem to be approved by 
Chancellor KENT. 2 Kent's Com. 226, n. 

The common law rule is based upon the policy of remov-

V OL· XXXIX. 50 
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ing all temptation, on the part of the guardian to abuse his 
trust. The theory is, that if he can by no possibility inherit 
the estate, he will have no inducement, by foul practice, to 
jeopard the life of his ward. The advocates of the civil 
law rule condemn this policy, as the emanation of a barbar­
ous age, and as placing too low an estimate upon human 
character. They, therefore, give their preference to the 
other rule, which placing more confidence in the natural sym­
pathies of our race, selects those who are most nearly con­
nected with the infant by ties of consanguinity, believing 
that such pcr:rnns will feel a deeper interest in the welfare 
of those thus related to themr than can be expected from 
strangers, or those more remotely connected. 

Neither of the above rules has been adopted in this State. 
Under our laws no class of persons can claim to be guardi~ 
ans, as matter of strict legal right. By c. 110, R. S., the 
appointment of guardians is entrusted to Judges of Pi·o­
bate as matter of discretion . 

.After minors arrive at the age of fourteen years, they 
may nominate their guardians, but if they neglect to nom­
inate "suitable person ft," or nominate those who will not 
accept the trust, the Judge of Probate may then nomi­
nate and appoint guardians in the same manner as if the 
minor was under the age of fourteen years. The same rule 
of discretion prevails when the appointment of guardians 
falls within the jurisdiction of Courts of Chancery. 2 Sto­
ry's Eq. § 1338. 

To any person aggrieved by any order, sentence or de­
cree of a Judge of Probate, the statute, c. 105, § 25, gives 
the right of appeal to the Supreme Court of Probate, to 
be held within and for the same county. Such an appeal 
has been taken in this case. But it is contended that the 
appellant is not an "aggrieved person" within the meaning 
of the statute, and for that reason, as well as others, that 
the appeal was improperly allowed, and that the case should 
therefore be dismissed. 

It is not every person who disapproves of, or is dissatis-
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fled with, a judgment or decree of a Judge of Probate, who 
is "aggrieved" thereby, within the meaning of the law. In 
legal acceptation, a party is aggrieved by such decree only, 
when it operates on his property, or bears upon his interest 
directly. Deering v. Adams, 34, Maine, 41. 

'rh.e ward, in this ease, has living neither father nor moth­
er, brother nor sister. Iler grandfather, the .appellant, is 
her next of kin and heir presumptive. The appellee married 
the half sister of the mother of the ward, and was appoint­
ed guardian by the Judge of Probate. With this appoint­
ment the appellant, who also petitioned to be appointed 
guardian, represents himself aggrieved, and for that cause 
claims this appeal. 

In the case of Penniman v. French, 2 Mass. 140, the 
appellant claimed an appeal from a decree of the Judge of 
Probate, allowing the account of the guardian, as uncle and 
next friend of the ward. The Court remarked, that "Pen­
niman claims the appeal as uncle and next friend of the non 
compos, and not as heir, next of kin, or creditor. He does 
not bring himself within the statute, nor does he show that 
he is aggrieved by the decree appealed from." The appeal 
was dismissed. If this appellant had been heir to the ward, 
the Court say, the decision would have been otherwise. 

In Boynton ~ als. v. Dyer, 18 Pick. 1, which was an ap­
peal from the Judge◊f Probate upon the account of the ap­
pellee, who was guardian of Ruth Boynton, a person non 
compos, and mother of the appellants, the Court decided 
that the appeal was properly taken. MORTON, J., in deliver­
ing the opinion of the Court, remarks, that "the appellants 
being presumptive heirs of the ward, are so interested in 
her estate that they have a right to claim an appeal from a 
decree affecting it. No other person, competent to make an 
appeal, has any interest in this question. The party non 
compos1 is presumed to be incapable of doing it. The ap­
pellants are "persons aggrieved," within the meaning of the 
Btatute of 1817, c. 190, § 7." 

In the case of Deering 9'° al. v. Adams, cited above, 



396 MIDDLE DISTRIC'l'. 

Lunt v. Aubens. 

which was an appeal from a decree of the Judge of Probate 
appointing the appellee guardian, by the executors of the 
estate of the grandmother of the wards; the Court, in their 
opinion, by How.ARD, J., remark, "they were not therefore 
testamentary guardians of the children; and not being heirs, 
next of kin, or in any manner interested in the estate of 
Edward D. Preble, they can have no pecuniary interest eith­
er in their personal or representative characters, which is 
affected by the appointment of the respondent, and were 
not aggrieved by the decree of the Judge of Probate." 
Though this case does not expressly decide that had the ap­
pellants been next of kin and heirs presumptive of the wards, 
the appeal would have been sustained, yet such is the legit­
imate inference from the language used. 

As a statutory explanation, bearing upon this question, 
reference may be had to § 33, c. 112, R. S., which provides, 
that "all those who are next of kin, and heirs apparent or 
presumptive of the ward, shall be considered as interested 
in the estate, and may appear, as such, and answer to the 
petition of any guardian or other person for the sale of his 
estate; and when personal notice is required to he given 
they shall be notified as such." 

It is contended, that if persons next of kin and heirs ap• 
parent or presumptive may thus appear as parties, it is only 
when the property rig;hts of the ward.are the subject of 
adjudication, and by which their pecuniary interests may be 
directly affected. 

The pecuniary interests of such persons may be as seri­
ously affected by the appointment of an unsuitable person 
for guardian, as by the settlement of an erroneous account; 
and the interest of the ward is still more deeply affected, 
as the guardian not only has the care and management of 
his estate, but the tuition and custody of his person. The 
paramount object of the law, is the protection of the minor. 
To accomplish that object, it authorizes the interposition in 
his behalf of Buch persons as have interests in common 
with him and whose relations to him are such as to raise 
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the presumption of a feeling of natural affection for him 
and a desire to promote his welfare. 

We are therefore of the opinion, that the appellant is 
within the purview of this statute, and that the appeal was 
properly taken and allowed. To adopt the construction 
contended for by the appellee, would seem to be, to deter­
mine that an appeal cannot be had in this class of cases by 
excluding all persons from the right to appeal. 

In an appeal from a decree of the Judge of Probate the 
appellant is restricted to such matters as are specified in 
the reason for the appeal. JJfathes v. Bennet, 1 Foster, (N. 
H.) 188; Hatch v. Purcell, lb. 544; Hughes v. Decker, 
38 Maine, 158. 

It is further contended, that in case the appeal should 
be sustained, the decree of the Judge of Probate should be 
affirmed, because the evidence adduced before the Judge 
who tried the appeal, shows that the guardian appointed 
was a more suitable person for that trust, than the appellant. 

The case comes before us on exceptions, under the pro­
visions of statute of 1852, c. 246, § 13. All questions of 
fact, were finally settled by the Judge who tried the case. 
We can only determine whether the questions of law, de­
cided by him, and presented by the exceptions, were cor­
rectly decided. " 

When there jg no legal disqualification, to determine\ 
whether a person appointed as guardian is a suitable per~ ) 
son to discharge that trust, is a question of fact, and not,·~ 
of law. 

It may not be improper to remark, that appeals taken 
upon questions addressed solely to the discretion of the 
Judge of Probate, especially in cases of this kind, should 
not be encouraged; and that decrees of those Judges should 
only be reversed when it is made clearly to appear that an 
improper decision has been made and injustice been done. 

Judges of Probate are selected not only with reference 
to their legal qualifications, but their sound discretion also, 
and they usually possess as great facilities, to say the least, 
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to enable them to determine correctly matters of discretion, 
of this kind, a, can be presented to the Supreme Court. 

Finding no errors in matter of law, as the case is pre­
sented, and not being authorized to reexamine the questions 
of fact involved, and which have been so fully argued, 
nothing remains for us but to affirm the decree of the Judge 
who tried the appeal, and remand the case to the Judge 
of Probate for further proceedings in obedience to that de-
cree. Excepti°ons overruled. Decree of the Ju,dge who 

trfod the appeal affirmed. Case remanded to 
Judge of Probate for further proceedings. 

t SAMPSON versus CURTIS. 

Payment for work done for another under a parol promise, that it should go 
in payment of a debt from which he had been discharged in bankruptcy, 
cannot be recovered, although no settlement has been made and the ac­
counts of the parties remain unliquidated. 

ON EXCEPTIONS from Nisi Prius, HATHAWAY, J., presiding. 
AssUMPSIT on a note and account. The writ was dated 

March 1, 1854. 
The pleadings were the general issue and a discharge in 

bankrnptcy; and the record showed a discharge of the note 
and all that part of the account charged prior to May 28, 
1842 . 

.An account in set-off was filed for blacksiuith work from 
time to time, but the most of it in 1846, and sustained by 
the book and suppletory oath of defendant. 

A witness for plaintiff testified that some time in 1846, 
defendant expressly promised verbally to do the whole or a 
part of the work charged in set-off, in payment of the ac­
count and note sued and from which he had been discharged 
by proceedings in bankruptcy. 

The plain tiff's counsel requested the Court to instruct 
the jury that it should be so appropriated. 

But the Judge ruled that if defendant verbally promised 
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to do the work in payment or part payment of the note and 
account from which he had been discharged, and the work 
had been so done and received and appropriated, the de­
fendant would be bound by such appropriation, but that so 
long as the accounts between the parties were unliquidated 
and unappropriated, and remained entirely unsettled, and 
merely matter of mutual charge, the defendant would not 
be legally bound by such verbal promise. 

The verdict was for a balance in favor of defendant, and 
plaintiff excepted. 

Russell, with whom was Whitmore, in support of the ex­
ceptions. 

Gilbert, contra. 

APPLETON, J. - .A. bankrupt, though discharged, is under 
a moral obligation to pay his debts, notwithstanding they 
may be barred by his certificate. This moral obligation 
has been deemed a sufficient consideration for a new pro• 
mise after a discharge has been obtained. Corliss v. Shep­
herd, 28 Maine, 550; Fleminge v. Hayne, 1 Stark. 370. 

There was evidence tending to show, that the defendant, 
though discharged in bankruptcy, promised to do a part or 

the whole of the work charged in the account in set-off, in 
payment of the demands in suit, and that the work was 
done in part payment of such indebtedness. The instruc­
tion given rests upon the idea, that a verbal promise to pay, 
would not have bound the party making it, and that unless 
there was an actual liquidation and settlement between the 
parties, the defendant would be relieved from his promise. 
Such is not the law. If the work was done by the defend­
ant, under an agreement that it was to be in part payment 
of the plaintiff's demands, and the plaintiff so received it, 
the defendant would be bound by his agreement, notwith­
standing the accounts may have remained unsettled and the 
promise was a verbal one. If the payment had been in 
money, the defendant could not by any subsequent dissent, 
reclaim the money, though it had been paid toward a claim 
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discharged in bankruptcy. A payment once made and receiv­
ed as such must remain. Whether it was in money or by 
labor is immaterial. In neither case can it be recalled and 
become the basis of a substantive claim on the part of the 
individual making it. 

But if the jury shoutld be satisfied, that the items of work 
and labor filed in set-off wore done by the defendant and 
received by the plaintiff in part payment of the demands in 
suit, it would in no way affect the balance remaining unpaid. 
The right of the plaintiff to recover for such amount, would 
be barred by the provision of the Act of Aug. 3, 1848, c. 
52, which requires the promise to pay a debt discharged 
by bankruptcy to be in writing. 

Exceptions sustained. 
New trial granted. 

t PAGE ~• als., in review, versus SWANTON~ al. 

If, between the owners of a vessel no other relations exist than that arising 
from such ownership, in an action against them for supplies, the unauthor­
ized admission of one of the indebtment of all, is not competent evidence to 
charge the other owners. 

ON ExcEPTION"S from Nisi Pritts, HATHAWAY, J., presid­
ing. 

AssUMPSIT. This action was tried on a review granted 
on the petition of Samuel Page, at the Oct. term, 1851. 

The parties to the original suit were J. B. Swanton & al. 
v. Samuel Page, Benjamin Bailey and Wm. Greenleaf. 

At the Oct. term, 1853, the two latter original defend­
ants were defaulted. Page pleaded the general issue. 

The articles sued for were furnished for schooner "Willie 
Waugh" to fit her for sea, and were delivered thus: -
$334,44, of the amount to Bailey, on the order of Page, 
directing it to be charged to him. June 2d and 21st, 1847, 
$99,99, of the sum, delivered to Greenleaf, Aug. 17, 1847, 
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and $19,08, delivered Greenleaf, April 18, 1848; at which 
time he paid $75. 

There was evidence of payments made by both Page and 
Bayley to workmen on the schooner, and a bill of sale of 
one fourth of the same from Page to Greenleaf, June 14, 
1847, and by copy of enrollment dated June 19lof same 
year, wherein Page made oath that lte and Greenleaf were 
sole owners. 

The original plaintiffs also offered in evidence a letter 
from Bayley to them, of Oct. 22, 1853, wherein he informed 
them, that the articles furnished on Page's order went into 
the schooner Willie Waugh, in which he and Page were joint­
ly concerned at the time of the purchase. 

This was received against defendants' objections. 
Among the requests for instructions wore the following 

by defendants in review: -
That if from tho whole evidence the jury believe they all 

were owners, the admission of each is evidence against the 
whole. 

But the Judge instructed them, that if the joint owner­
ship and liability of all the defendants were first proved, 
then the acknowledgment of each concerning the joint in­
debtedness, would be competent evidence against the whole. 

The jury returned a verdict against the plaintiff in re-
view, and he filed exceptions to the ruling and instructions. 

Hubbard, for plaintiff in review. 

Randall t Tallman, for defendants. 

RICE, J. - The Judge was requested to instruct the jury 
that if from the whole evidence, they believed they, ( defend­
:ants,) were all owners, the admission of each is evidence 
against the whole. 

Upon this request the Judge did instruct the jury that if 
tlrn joint ownership and liability of all the defendants were 
first proved, then the acknowledgment of each concerning 
the joint indebtedness, would be competent-eviden.ce against 
the whole. 

VOL. XXXIX. -51 
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·while ship owners may be in partnership as owners, their 
general relation is that of tenants in common, and their 
partnership relation, though probable, cannot be presumed 
from the fact of being part owners. They are not agents 
for each other, unless made such by authority conferred for 
the purpose, expressly or by implication. Their acts are not 
binding upon each other, without such special authority; 
nor can the unauthorized admissions of one implicate or 
bind the other3. McLellan v. Cox, 36 Maine, 95. 

In the case at bar there is not only no evidence of part­
nership, but the evidence shows that the dcfondants were 
not all owners at the time the original plain tiffs parted with 
the property sued fo:r. The instructions were erroneous, 
and the verdict without evidence to support it. 

E:i:ceptions sustained, verdict set aside, 
and new trial granted. 

TENNEY, J .. , was prevented by indisposition from hearing 
the case and took no part in the decision_. 

COMMERCIAL BA~K versus NEALLY ~ Trustee. 

An administrator whose intestate gave a negotiable promissory note to defend­
ant, is not chargeable for that cause, as his trustee, though the note may 
have been presented by the promisec for allowance against the estate. 

1f, when service of the writ is made upon an administrator as trustee of de­
fendant, the latter was surety on sundry notes of the intestate, but had paid 
nothing, there is no indcbtment of the estate, and the trustee process is 
unavailing. 

Not even an attachment of defendant's property on suits against him as 
such surety, would constitute a debt either absolute or contingent against the 
estate. 

ON EXCEPTIONS from Nisi Prius, TENNEY, J., presiding . 
.A.ssuMPSIT. William D. Sewall, as the administrator of 

Joseph Sewall, was summoned as the trustee of defendant, 
and on his disclosure was discharged by the presiding 
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Judge. Service of the writ on trustee was made April 24, 
1852. 

The defendant was surety or indorser for Joseph Sewall 
on sundry notes and drafts, and held a note against him for 
$2300, the consideration of which was such contingent liabili­
ties. 

The estate of Joseph being represented insolvent, com­
missioners were appointed to examine and allow the claims 
against it, and the defendant presented his claims as such 
surety, on April 5, 1852, none of which had been paid by 
him, and they were allowed as contingent claims, and a re­
turn of them made in May following. They also allowed him 
on contingent claims as indorser, where his property had 
been attached in suits then pending, and which were com­
menced before the death of Joseph, and subsequently satis­
fied by levy on .Neally's real estate. They reported the 
note of $2300, as a contingent claim made before them. 

'fhe trustee disclosed an assignment of defendants' claimfi 
against said estate to one Thomas Eaton, made May 27, 
1852, who became a party to these proceedings. 

The disclosure was not made until April term, 1855. 
It appeared that the Judge of Probate, at a court held 

before him March 5, 1855, had ordered the administrator to 
pay to defendant upon the contingent claims allowed to him, 
( certain of them having become absolute by payment,) the 
same amount allowed to other creditors, being twenty-five 
per cent. 

Barrows, in support of the exceptions, contended that 
the 4th exception in § 63, c. 119, R. S., did not apply to 
trust funds in hands of an administrator. § 43, of same 
chapter. 

When this writ was served there was an absolute claim, 
the amount only was contingent. There was also an actual 
damage prior to the service of the writ, which was recover­
able. Dwinell v. Stone, 30 Maine, 384. 

The $2300 note was a valid subsisting claim in Neally's 
hands against the estate, and the mere calling it contingent 
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by commissioners did not make it so. Cushing v. Gorer 
15 Mass. 69; Srnith v. Crooker, 21 Pick. 241; Haseltine 
v. Guild, 11 N. H. 390. 

Bronson, fo1· trustee. 

SHEPLEY, C. J. - The administrator of Joseph Sewall 
appears to have been summoned as the trustee of Neally on 
April 24, 1852. At that time Neally appears to have held 
a note for $2300, signed by Joseph Sewall and others, the 
consideration of which was, that Neally had become surety 
on other paper for Sewall. It appears to have been a 
negotiable note. 

The intestate, while alive, could not have been adjudged 
to be the trustee of Neally on account of having given that 
note. Statute, c. 119, § 63. It could not have been the 
intention to make an administrator liable in such a case as 
trustee, by the forty-third section, for he could be no more 
certain than his intestate could, that the note was due to 
the promisee. 

When service of the writ was made upon the administra­
tor, the estate of Joseph Sewall was not indebted to Neally 
by reason of the notes:, on which he had become surety for 
Sewall; for at that time Neally had not paid any thing ou 
account of them. 

The fact, that NeaUy's estate had then been attached on 
suits commenced upon them, did not create or constitute 
any debt either absolute or contingent due from the estate 
of Sewall to him. Exceptions overruled. 

RousE versus SOUTHARD. 

In an action against a part owner of a vessel for repairs made from time to 
time, a portion of which was more than six years prior to the commence­
ment of the suit, evidence that when that part of the account was presented 
to the defendant for payment, he denied any ownership in the vessel, is not 
a fraudulent concealment of the cause of action, so as to prevent the opera­
tion of the limitation bar. 
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Tms was an action of A.ssUMPSIT, on account annexed, 
tried on the general issue, and brief statement of the stat­
ute of limitations, before TENNEY, J. 

The writ was dated September 2, 1853. The account 
commenced in July, 1844, and ended in A.pril, 1850, and was 
for repairs on Schooner Resolution. There were no credits, 
and the work and materials were furnished on six months 
prices. 

One witness stated that the items in the account prior to 
October 6, 1847, were presented to defendant and he deni­
ed any partnership in the schooner, but referred the witness 
to one Toothaker. 

Evidence was introduced of the several items charged be­
ing furnished fo; the schooner, and that defendant was part 
owner. 

The jury returned a verdict for nearly the entire account 
with interest, one half of which was claimed to have been 
barred by the statute. 

The case was presented on motion to set the verdict aside. 

E. Abbott, with whom was Ingalls, in support of the mo­
tion. 

Gilbert, contra. 

SHEPLEY, C. J. -This suit was commenced to recover 
compensation for materials furnished to repair the schooner 
Resolution. The general issue was pleaded with a brief 
statement, that the statute of limitations would be relied 
upon. The account appears to have commenced in July, 
1844, and to have been closed in A.pril, 1850. The writ 
bears date on Sept. 2, 1853. The testimony presented to 
the jury has been reported to sustain a motion to have the 
verdict set aside as one unauthorized by it. The amount 
of the account claimed with interest was $44,61. A. ver­
dict was found for the plaintiff for $43,47. The jury must 
have allowed the plaintiff to recover for several items of 
his account, which had become payable more than six years 
before the commencement of his suit. The testimony does 
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not exhibit any mutual accounts existing between the par­
ties; or any payments or any new promise made by the 
defendant. 

It is insisted, that the verdict may be sustained on the 
ground, that there was a fraudulent concealment. The only 
testimony relied upon in proof of it, is that a witness pre­
sented that part of the account, which had accrued before 
October 6, 1847, to defendant for payment and" he denied 
any partnership in the schooner, but referred witness to 
Samuel Toothaker," with testimony to prove, that the de­
fendent was then a part owner. 

The ownership of the vessel was a fact open to the inves­
tigation of all interested, and capable of proof without re­
sorting to any admission of the defendant. A denial, that 
be was a part owner of the vessel, does not amount to a 
fraudulent concealment of the cause of action. 

There being no testimony, upon which such a verdict 
could be properly found, the conclusion must be, that it 
was rendered through misapprehension, or by reason of 
some improper influence. 

Verdict set aside and new trial granted: -
Unless the plaintiff releases sufficient to reduce the ver­

dict to the amount, which may be due for items of charge, 
payable within six years before the commencement of his 
suit, with interest on them after six months from the time 
of charge. 

t BooBIER, prorJhien ami, versus BooBIER. 

A minor son allowed by his father to leave him and work for his own support, 
and make contracts for himself without interference, may acquire and hold 
property in his own right, and maintain actions at law respecting it, although 
he has never been emancipated. 

One of the owners of chattels held by tenants in common, may maintain an 
action for the value of his property against any one who appropriates the 
whole to the exclusion of his possession in common. 
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A person who has no possession actual ot constructive of property demanded 
of him by the owner, nor has previously wrongfully possessed or withheld 
it, cannot be made liable in an action of trover for refusal to deliver it, 
although he may have withstood the efforts of the owner to obtain posses­
son, or prevented him by force. 

Ox EXCEPTIONS from Nisi Prius, APPLETON, J., presid­
ing. 

TROVER. The general issue was pleaded, and the pro­
perty alleged to be converted was denied to be in the plain­
tiff, or that there was any conversion by defendant. 

The plaintiff is an infant, and evidence was produced tend­
ing to show emancipation by his father, who is still living, 
and that the property in question, was acquired by the joint 
exertion of plaintiff and his mother, without either aid or 
objection by the father; and also that plaintiff acquired it 
solely by his own efforts unmolested by his father. 

Plaintiff, his mother and younger brother lived together 
in a part of defendant's house, the latter occupying the other 
part. A barn was also attached. 

From the evidence reported, it appears, that the property 
sued for was a cow, hog, some farming tools and household 
furniture, but no schedule is found in the case. 

The parties had some difficulty, when the plaintiff left the 
house hastily, without any change in the condition or pos­
session of the property claimed, and soon after came with 
a cart and drayman, saying that he had come "to get his 
things." Defendant told him he had no things there. Plain­
tiff attempted to open the barn door, when the defendant 
forcibly resisted him, and after a personal encounter the 
plaintiff was induced to desist, being told by defendant that 
he might take any thing he had there. 

The counsel for defendant requested the following in­
structions : -

1. If plaintiff left the cow and other property in the pos­
session of his mother in the same manner and in the same 
place as they had been accustomed to be kept or used, the 
defendant could not be guilty of a conversion, unless he 
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assumed to bold possession of them against the lawful 

holder of them. 
This was given with the addition, "unless the defend­

ant in some way withstood the efforts of plaintiff to get 

the property." 
2. If the mother had the joint right of possession with 

plaintiff, he could not rightfully claim exclusive possession, 
until the preiixisting arrangement for the joint possession 
had been terminated by some proper act of the parties, 
whether the property of the father or the son, or the son 
and his mother together. 

3. If the mother and son had the joint right of possession 
by right of joint property, the action could not be main­
tained. 

These requests were denied and these instructions given: 
If they found that plaintiff's father had suffered him to 

go from him and work for his own support and make con­
tracts for himself without interference, they might then in­
fer an emancipation, which would enable the plaintiff, though 
a minor, to acquire and hold property in his own right, and 
against the rights of his father; - that, to recover, plaintiff 
must show that he owned the goods, and owning them there 
was a conversion by defendant; - that, to make a conver­
sion, there must have been a demand and refusal to deliver, 
by one having the goods in possession, unless defendant had 
by force prevented plaintiff from getting possession, or in 
some way withstood his efforts to get them, and in that case 
it would be a conversion, whether defendant had possession 
or not. 

Verdict for plaintiff.. 

Gilbert, in support of the exceptions. 

Clapp 9'" Bnker, contra. 

TENNEY, J. --~i\. minor under the age of twenty-one years, 
may acquire and hold property in his own name, distinct 
from that of his father, at the time he may be legally sub­
ject to the control of the latter. This may be done when 
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the property is the fruit of the minor's earnings, if it be 
obtained by the consent of the father, that it shall be his. 
Complaint is made, that the instructions upon the right of 
the son, to ho~d property so acquired, were erroneous. 

Instructions to the jury, when matter of exception in law, 
may properly be considered in connection with the evidence 
reported, bearing upon the point on which the instructions 
were given. In this case, under the instructions and the ev­
idence, the jury must have found, that the father had suffer­
ed the plaintiff, his son, "to go from him, and work for his 
own support, and make contracts for himself without inter­
ference," and that the plaintiff was interested as the owner, 
in part at least, of the goods alleged to have been converted 
by the defendant. This was sufficient to enable the plaintiff 
to recover, other necessary facts existing, notwithstanding 
emancipation, as the term is generally understood, may not 
have been properly inferable, from the facts supposed in the 
instructions. 

The requested instructions to the jury, which were not 
given, were properly withheld. If two persons are the own­
ers of chattels as tenants in common, the entire appropria­
tion of the whole by any one to the absolute exclusion of 
the other, is a conversion, and will entitle the party so de­
prived of possession in common, to maintain an action for 
the value of his property in damages. Bryant v. Clifford, 
13 Met. 129. 

The jury were instructed, " that to recover, the plaintiff 
must show, that he owned the goods, and there was a conver­
sion by the defendant; that to make a conversion, there 
must be a demand, and a refusal to deliver, by one having 
the goods in possession, unless the defendant had by force 
prevented the plaintiff from getting possession, or in some 
way withstood his efforts to get them, and in that case, 
it would be a conversion, whether the defendant had pos­
session or not." The proposition, that the use of force 
by one not having possession of goods, to prevent the true 
owner from obtaining them, amounts to a conversion of 

VoL. XXXIX. 52 
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those goods, is not :rnstained as sound in principle. 'rhe 
authorities cited by the defendant's counsel are decisive 
against its correctness. 

In an actiot1 of trover, the plaintiff waives all claim to 
damages on a,ccount of a violation of his possession, and 
claims indemnity for the loss of the property itself and noth­
ing further. And the property having become, by the con­
version, that of the person who converted it, it follows, 
from the waiver, that the worth of the goods at the time of 
the tortious taking is prima facie the measure of damages. 
Chamberlin v. Shaw:, 18 Pick. 278. If a defendant in an 
action of trovcr, has no possession actual or constructive, at 
the time, of a demand by the owner, and a refusal by him to 
deliver the property, and there has been no tortious taking 
or withholding of the same previously, he cannot restore 
the chattel, and he is absolved from liability, notwithstand­
ing he may forciLly interpose obstacles, in order to prevent 
the owner from obta,ining the possession sought. And it 
has been held, that when the plaintiff relies only upon a 
demand and a refusal, as evidence of conversion by the de­
fendant, he must also show that the latter had the power to 
give up the goods. 2 Greenl. Ev.§ 644; 3 Stark. Ev. 1497. 

Exceptions sustained.-New trial granted. 

GIVEN versus GOULD. 

In actions between the principal and his agent, receipts taken by the latter 
for the payment of money to third persons on account of his principal, are 
admissible in evidence to support an account in set-off for such disburse­
ments, without proof of their actual payment. 

ON EXCEPTIONS from Nisi Prius, APPLETON, J., presiding. 
AssuMPSIT for money had and received. 
The plaintiff by an agreement in writing, engaged defend­

ant to cut ship timber, at a certain price per day, and agreed 
to pay the wages and hoard of the men he should employ, 
and the stumpage and hauling of the timber. 
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By the receipts of defendant he appeared to have receiv­
ed $370 . 

.A.n account was filed in set-off of various items of pay­
ment for wages, board and services. 

The defendant offered the receipts of the various persons 
to whom payments were alleged in his specifications to have 
been made, and a portion of such receipts were proved to 
have been paid by the signers. But the whole were ad­
mitted against the plaintiff's objections. 

The jury found, that plaintiff was indebted to the defend-
ant and the former excepted to the rulings. 

Merrill, for plaintiff. 

Gilbert, for defendant. 

TENNEY, J. - The plaintiff agreed in writing with the de­
fendant to cut ship timber for him; to pay for his services 
and board, and all necessary expenses; also all the wages 
of the men, and for their board, who should be employed in 
cutting the timber; the defendant to hire the men to the 
best advantage for the plaintiff. 

In this action, which is for money had and received, the 
defendant filed an account in set-off, and among the specifi­
cations, are charges for money paid to men, and for their 
hoard, and evidence was introduced to prove these items 
by the defendant; he also offered receipts of the various 
persons, to whom payments were specified to have been 
made for labor and board of the men employed, which are 
understood by the exceptions to have been admitted against 
the objection of the plaintiff. Whether these receipts were 
admissible or not, is the only question presented in argu­
ment by the plaintiff. 

The contract shows, that the defendant was the agent of 
the plaintiff, in the performance of the work which he under­
took, and in the employment of the men, furnishing board, 
and in the payment of the expenses therefor. These pay­
ments were therefore made to the men in discharge of their 
claims against the plaintiff, as the principal, by the defend-
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ant as his agent, and the receipts were taken as vouchers 
for the latter before this coutroversy. 

It is said in a note to the case of Hingham v. Ridgway, 
10 East, 109, in 2 Smith's Leading Cases, 183, on page 
197, that there is a class of cases turning on this point, 
"that where one claims compensation for payments made on 
account of the defendant, for which the defendant was liable, 
there the acquittance of the person to whom the liability of 
defendant was, or such declaration by him as is equivalent 
thereto, is evidence to entitle the plaintiff to recover. The 
ground of the action is, that the plaintiff has discharged for 
the defendant a liability to which he was subject; the re­
ceipt or admission is not offered as evidence of any thing, 
but as a fact or act, in itself operating to discharge the de­
fendant." 

The case of Sherman v. Crosby, 11 Johns. 70, was where 
a receipt of payment of a judgment, recovered by a third 
person against the defendant, was held admissible in an ac­
tion for the money so paid, by the party paying it, he hav­
ing had authority to adjust the demand, and the receipt 
being a documentary fact in the adjustment, though the at­
torney who signed the receipt was not produced, nor proved 
to be dead. 

It is said in Starkie's Ev. vol. 3, page 1276, "if a man 
by his receipt acknowledges, that he has received money 
from an agent on account of his principal, and thereby ac­
credits the agent with the principal to that amount, such 
receipt is, it seems, conclusive as to the payment by the 
agent." 

Receipts, &c., in making up the accounts of agents, exe­
cutors and other trustees, seem to be admitted on the same 
ground. Smith's Leading Cases, and the note before cited; 
1 Greenl. Ev. § 147, note (1 ;) Thompson v. Stevens, 2 
Nott & McCord, 493; Holladay v. Littlepage, 2 l\funf. 316; 
Prather v. Johnson o/ (1,l., 3 Har. & John. 487. The prin­
ciple established by the authorities cited, seems to be ap­
plicable to the point in controversy, and does not conflict 
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with rules of evidence, and is not in any respect unreason-
able. Exceptions overruled. 

t CLIFFORD o/ al. versus KIMBALL o/ al. 

In a suit upon a bond, given under§ 17, of c. 148, R. S., for a breach of its 
condition, and a default is submitted to, the damages are to be assessed by 
the Court, and not by the jury; and the amount is the actual damage sus­
tained by such breach. 

No allegation against the debtor of a fraudulent concealment of his property, 
whereby he would be prevented from taking the statute oath upon a disclo­
sure, will entitle the obligee to a hearing in damages before the jury. 

EXCEPTIONS from Nisi Prius, APPLETON, J., presiding. 
DEBT, on a bond given on arrest of the principal, under 

§ 17, c. 68, R. S. Its conditions were not fulfilled. The 
defendants pleaded nil debit, and tendered an issue which 
was joined. 

On the production of the original writ, officer's return, 
bond, judgment and execution, the defendants submitted to 
a default, and claimed a hearing in chancery. 

The plaintiffs contended that the judgment debt was the 
measure of damages, and if any other basis was instituted, 
they had a right to go to the jury on that question, alleging 
such fraudulent transactions on the part of the debtor, and 
such a concealment of his property as would prevent him 
from having any benefit from a disclosure. 

The Judge ruled that the question of damages was for 
the Court alone to determine. 

Evidence of the condition of the debtor as to property 
was submitted and the Court ordered judgment for $1,00 
damages, and full costs. 

The plaintiffs excepted to the rulings. 

Gilbert, in support of the exceptions, as to the measure 
of damages, cited Richards v. Morse, 36 Maine, 240; c. 85, 
§ 2, of Acts of 1848. 

As to the right to go to the jury. Const. of Maine, Art. 
1, § 20. 

1

~39413, 
5ll 276 
77 112 
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Randall, contra, cited§ 9, c. 31, of laws of 1842; Elath­
away v. Crosby, 17 ~faine, 448. That no exceptions lie. 
Loud v. Pierce, 25 Maine, 233 ; Miller v. Goddard, 34 
Maine, 102. 

TENNEY, J. --The bond was taken in pursuance of the 
provisions of R. S. c. 148, § 17. 'l'ho defendants were de­
_faulted, and damages wore assessed upon a hearing in chan­
cery by the Conrt, notwithstanding the plaintiffs claimed as 
damages, the sums appearing to be due, upon the execution, 
issued on the judgment obtained in the action, on which the 
arrest was made. The plaintiffs further contended, that if 
the damages were to be assessed upon any other basis, they 
wore entitled to go to the jury, alleging such fraudulent 
transactions on the part of Kimball, as would forbid him to 
disclose, and tb.at he had property concealed. 

By authority of the case of Burbank v. Berry, 22 Maine, 
483, which gives a construction to tho Act of 1842, c. 31, 
§ 9, the damages against the obligors in a bond, like the one 
before us, after a breach of the condition, are to be assess­
ed by the Court, and not by the jury; and are those actual­
ly sustained by the obligeo. This construction was affirmed 
in Sargeant v. Pomeroy, 33 Maine, 388; Fales v. Dow, 24 
Maine, 211, and in Call v. Barker, 27 Maine, 97. 

No statutory provision transfers the power of the Court 
to the jury in the assessment of damages, upon an allega­
tion of fraud of the debtor, in the disposition of his pro­
perty. And it is not perceived, that the constitution of this 
State, art. 1, § 20, gives to the creditor tho right to be hoard 
by the jury on the question of damages, as contended for 
by the plaintiff's counsel. The property, which it was in­
sisted, that the principal obligor in the bond had fraudulent­
ly concealed, was not that of tho obligee, nor had the latter 
acquired any right thereto, by attachment or otherwise, any 
farther, than by his relation to the former, of creditor. The 
right which the plaintiffs had to inquire into the transactions 
of the principal defendant in this suit, in relation to his pro-



SAGADAHOC, 1855. 415 

Duncan v. Reed. 

perty, was under the statute, by which the Court has the 
power to fix the damages, upon principles of equity, upon 
bonds, "conditioned to be void or defeated, upon perform­
ance only of some act or duty," in which there have been 
breaches. The plaintiffs have chosen to resort to the remedy 
provided by the Legislative power, to obtain the payment 
of their debt, and they are not entitled to enlarge or to 
change it. 3 Story's Commentaries on the Const. U. S., · 
645. They are still creditors, for any unpaid balance, not­
withstanding a part only of the original, may have been dis­
charged; and all remedies, not already exhausted, are open 
to them. 

The facts, on the question of damages, were properly sub­
mitted to the Court, and the conclusion to which it came 
was not a matter to which exceptions would lie. 

Exceptions overruled. 

t DUNCAN o/ als. versus REED. 

In case of the loss of a vessel, the captain is bound to dispose of the w reek 
to the best advantage of the owners, and his duties do not cease until the 
proceeds which may be saved are placed at their disposal. 

,Vhile so employed in their interests, he is entitled to a reasonable compen• 
sation and necessary incidental expenses. 

For expenses of board and medical services in his behalf the owners are liable. 

Nor can they refuse the allowance of expenses which have been included in 
the general average, and of which they have received the benefit. 

But for errors committed by the captain through his own fault only, the 
owners are not responsible to him. 

ON REPORT from Nisi Prius, APPLETON, J., presiding. 
AssmrrsIT. 
This action was brought by the owners of brig Mechanic 

against the master, to recover moneys alleged to have been 
detained in his hands belonging to them. 

The brig sailed from Bath to N cw York, and from there 
was bound for Gatoon on the Chagres river, and was 
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stranded at its mouth. She was condemned and sold upon 
the beach. 

The captain returned with the avails to New York. 
The action was referred to an auditor who made an 

alternative report. If the plaintiffs' view of the case was 
correct, there was due from the captain $168. If the de­
fendant's claims were allowed, the balance was in his favor. 
The claims of the latter were for physicians' bills at Cha­
gros, and board after the loss of the vessel, his passage to 
New York, and a deficiency of the funds he brought to New 
York of $120, which he alleged was occasioned by his not 
being able to eount it at Chagres on account of sickness. 

The charge for passage home was allowed by the insurers. 
The case was referred to the full Court to make up a 

legal judgment. 

Evans, for defendant, contended that the report was in­
conclusive, and should be recommitted for further proceed­
ings. Merriam v. 1Vlerriam, 6 Cush. 91. 

That claim for medical services should have been allowed. 
The George, l Sum. 151. Also the passage home; it was 
allowed by the insurers. The Dawn, Davis' R. 1. 

The proof ,ms insutlicient to charge defendant with receiv­
ing a larger sum at Chagres than he paid at New York. It 
was only the account of tho merchant, and was inadmissible. 
The onus was on plaintiffs. 

Randall, for plaintiffs. 

RICE, J. -1'he facts reported in this case are very mea­
ger. It is presented upon the auditor's alternative report, 
without any statement of the evidence bearing upon the 
controverted items in the account. We are thus left to in­
fer the facts from the general character of the business be­
tween the parties, and the nature of the items in controver­
sy, rather than from any direct proofs in the case. 

There arc certain general principles applicable to cases 
similar to the one before us which will aid in solving, satis­
factorily, most of the questions presented. 
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It seems that the brig Mechanic, of which the plaintiffs 
were owners, and the defendant master, on a voyage from 
New York to Chagres, was stranded at the latter port, and 
lost, before the delivery of her cargo, and that the wreck 
was sold, and the whole business closed np, at that place, 
December 11, 1850, and the proceeds of the property sold, 
brou~ht by the master to New York, for the benefit of the 
owners. 

While at Chagres, and on his passage to New York, the 
captain was sick and incurred, and paid, physicians' bills to 
the amount of fourteen dollars. The plaintiffs object to 
the allowance of those items. 

The expenses of curing a sick seaman, in the course of a 
voyage, is a charge on the ship, by the maritime law; and 
in this charge are included not only medicine and medical 
advice, but nursing, diet and lodging, if the seaman be car­
ried ashore. Hamden v. Gordon o/ al., 2 Mason, 541. 

The .Act of Congress of 1 790, c. 29, § 8, providing that 
there shall be kept on board of every ship or vessel of a 
certain specified tonnage, a chest of medicines, &c., does not 
apply to cases where seamen are removed on shore, and are 
deprived of tho benefits secured by the .Act. Ibid. The 
same rule has been held to apply in case of the sickness of 
the master, as of seamen. The brig George, 1 Sum. 151. 

In this case, the ship having been stranded and lost, the 
master must of necessity, have subsisted on shore, and the 
legitimate inference is, that he could not avail himself of 
the benefits of the medicine chest. 

The powers and duties of shipmasters, especially when in 
foreign ports, and in cases of disaster, either from the dan­
gers of the sea, or public enemies, are very extensive. They 
are then the general agents of the owners, so far as respects 
acts necessary to the successful prosecution of their voyage. 
Their authority extends to the hypothecation of the ship, 
for necessary repairs, or iu case of severe disaster and ur­
gent necessity, to the sale of the ship itself. Gordon v. 

VQL, XXX.lX. ..53 
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Mass. F. ~ M. Ins. Co., 2 Pick. 249; Hall v. Frank. Ins. 
Co., 3 Pick. 4613; The Sarah Ann, 3 Sum. 206. 

He must faithfully discharge every duty incumbent upon 
him, and render a satisfactory account of all his transac­
tions, that he should receive a stipulated sum as wages, and 
be secured in all his advances that do not exceed the value 
of the vessel, or the authority of the owner. Jacobsen's 
Sea Laws, by Frick, B. 2, c. 1, p. 87. 

In case of capture, it is the imperative duty of the master 
to remain by the ship until a condemnation, and all hope of 
recovery is gone. He is intrusted with the authority and 
obligation to :interpose a claim for the property, and to 
endeavor by all the means in his power, to make a just 
and successful defence. To abandon the ship to her fate, 
without asserting any cfaim, would be criminal neglect of 
duty, and subject him to heavy damages for a wanton sacri­
fice of the property. A.s the law compels him to remain by 
the ship, and attaches him in some sort to her fate, he is 
entitled to receive compensation for his services and inci­
dental expenses, and this compensation is a charge to be 
borne, in the first instance, by the owner of the ship, and 
ultimately as a general average, by all parties in interest. 
Wilson ~ ux. v. Dorr; 3 Mass. 161. 

The principles of the above rule arc equally applicable 
in cases of loss by the dangers of tho sea. The master 
must abide by thc- ship to the last, and save her if practica­
ble, and if not, so dispose of the wreck as that the owners 
may realize the most that can be saved therefrom. His duty 
therefore, in case of disaster, does not close until the ship 
is in a place of safety, and the voyage ended, or in case of 
loss, until the proceeds which may be saved, are placed at 
the disposal of the owners. 

But these duties carry with them corresponding rights, 
and among them is the right to reasonable compensation for 
services rendered, and incidental expenses incurred while 
thus in the sen-ice of the owuers. These rights and duties 
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enter into, and form a part of every contract between mas­
ter and owners. 

In the case at bar, the services of the master do not seem 
to have terminated until he arrived in New York, and deliv­
ered the proceeds received from the sale of the wreck of 
the brig. To that point of time we think he was fairly enti­
tled to remuneration for his necessary incidental expenses 
in the prosecution of the business of the owners, in the 
charge of their property. In these expenses the items 
charged for physicians' bills, board, and the amount paid for 
his passage are properly included. The owners surely are 
not in a position in equity and good conscience to resist the 
allowance of those items which have been included in the 
general average, and of which they have therefore received 
the benefit, as is the case of the charge for his passage to 
New York. 

As to the cliarge for deficiency in the amount of money 
brought home by him, we do not perceive any authority for 
making these charges against the owners. As we under­
stand the case, he himself presented the evidence of the 
amount he had received in Chagres, and if it did not hold out 
on a recount, it is his misfortune, or his fault; and for that 
deficiency he must look to the parties with whom he trans­
acted the business. At all events he cannot properly charge 
the owners therewith until he presents some evidence that 
the loss was not occasioned by any fault on his part. 

Correcting the account of the auditor according to the 
above principles, there will be found a balance due the 
plaintiffs of nineteen dollars and ninety-five cents, with in­
terest thereon from the date of their writ, and for that sum 
they are to have judgment. 
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STEVENS versus BLEN. 

An account in set-off must be of such a character, that the record will protect 
the party against an action relating to the same matter. 

Thus, where the defendant took back a horse he had sold to plaintiff, on his 
saying, that he would do what was right about it, or would leave it to a 
third person, and plaintiff had in fact used and damaged the horse while 
thus owning it, in an action between them, such claim for use and damage is 
not a matter in set-off. 

ON EXCEPTIONS from Nisi Prius, CuTTIXG, J., presiding. 
Assu11IPSIT, on a promissory note. 
The following account in set-off was filed: -
To use of horse from Oct. 6, to Dec. 10-, 1851, $12,00 
To injury and damag:e to same, agreed to be paid, $15,00 
It was objected by· plaintiff, that such an account was un-

authorized in way of set-off, but the Judge allowed proof 
in support of it. 

The evidence tended to show that plaintiff bought a horse 
of defendant and used him some weeks, and so badly that 
he was worth $25 less than what he was to pay for liim. 
He sent word to defendant that if he would take the horse 
back he would do what was right about it or leave it to 
John Chism. 'l'he horse was taken back. 

Chism was never called on to arbitrate. 
The presiding Judge instructed the jury that the signa­

ture of the note being admitted, tho only question for them 
to decide was the amount of damage the defendant had sus­
tained and plaintiff had agreed to pay; that, plaintiff having 
agreed to do what was right, they were to decide what was 
right. 

The verdict was for defendant. 

Hubbard, in support of the exceptions, relied upon§ 27, 
c. 115, R. s. 
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Gould, contra, contended that the account in set-off was a 
demand founded upon a contract either express or implied, 
so as to bring it within§ § 24, 27, of c. 115; although the 
account was in general terms, it was well understood, and 
cited Jackson v. Holt, 14 Pick. 151; Richards v. Blood, 
17 Mass. 66; Truesdell v. Wallace, 4 Pick. 63. 

RrcE, J. -This is an action at law, and the rights of the 
parties must be determined. upon legal principles. The de­
fendant was sued on a note of hand, the execution of which 
does not seem to have been seriously controverted. He 
filed an account in set-off, consisting of two items, as fol­
lows: -

1851, Dec. 10, To use of horse from Oc. 6, 1851, 
to date, $12,00 

To injury and damage to same, 
agreed to be paid, 15,00 

It appears from the evidence reported, that the plain­
tiff had purchased a horse of the defendant, and agreed to 
pay therefor $125. While the horse was in plaintiff's pos­
session, after the purchase, he was both used and abused. 
After having had possession of the horse some time, the 
plaintiff induced the defendant to take him back, saying 
if he would do so, he would do what was right about it, or 
he would leave it to John Chism. 

For the use of and damage to the horse, while in the 
plaintiff's possession, the defendant now claims to recover 
on his account in set-off. 1~he plaintiff contests his right to 
recover for such charges, in this manner. 

Chapter 115, § 27, R. S., provides that no demand shall 
be set off, unless it is founded upon a judgment or contract; 
but the contract may be either express or implied. 

There is no proof of an express contract on the part of 
the plaintiff to pay defendant for the use of the horse nor 
for damage done to him. Nor will the law, under the cir­
cumstances, raise any such promise by implication. While 
the title and possession of the horse were in the plaintiff, 
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he alone had a right to his services, and if ho misused him, 
it gave the defendant no right to recover damage therefor. 

'!'hough it would be equitable for tho plaintiff to do what 
was right, in relation to tho horse, he can only be compelled 
to do so, by a court of law, when the case is properly pre­
sented, in suc:h form, that when once settled, the record will 
show what was determined, and protect the party from fur­
ther litigation. A recovery by tho defendant, for '' use and 
damage" to tho horse, would be no answer for the plaintiff 
in a suit by tho dofcmdant for the rnlue of the horse, when 
sold, nor for tho diifference in value when sold and when 
taken back on resale. The instructions of the Court were 
too broad and gave the jury too much latitude in deciding 
the case. 

Exceptions sustained. - New trial granted. 

WISE ~ al. versus NEAL. 

In an action against the accepter by the drawee of a bill of exchange, who 

procured its aeceptance, evidence, that the conditions upon which it was 
agreed to be accepted were not fulfilled, is admissible to show a want of 
consideration. 

ON FACTS AGREED. 

ASSUMPSIT. 

The facts appear :in the opinion of the Court, which was 
drawn up by 

SHEPLEY, C. J. -This suit is upon two bills of exchange, 
drawn by James Neal in favor of tho plaintiffs, and ac­
cepted by the defendant. 

Testimony was offered by defendant to prove, that the 
plaintiffs inquired of him by telegraph if he would accept a 
draft on his son for furniture. To which he returned for 
answer, "yes, provided furniture is mine when paid for and 
leased;" and. that the conditions named were never com­
plied with. 
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An objection is made to the admission of such testimony, 
that it would vary tho terms of a written contract by chang­
ing an absolute into a conditional one. For such a purpose 
it could not be received. 'rho plaintiffs appear to have 
been the originators of the contracts; and the considera­
tion of them may therefore be inquired into between those 
parties. A jury, upon the testimony offered, had it been 
admitted, might have boon authorized to find, that the 
drawer had no funds in the hands of the defendant, and that 
tho plaintiffs knew that he had not. That ho proposed to 
purchase furniture of them, and that they wore not willing 
to sell it to him, unless tho defendant would accept bills to 
pay for it; that upon inquiry defendant did not consent to 
accept bills to pay for furniture to be sold to his son, but 
did consent to accept bills to pay for furniture to be sold 
to himself and leased to his son, and that these bills were 
accepted for such purpose and that tho plaintiffs knew that 
they were. 

This would exhibit the bills as accepted without any con­
sideration received by the defendant, and without any thing 
parted with by plaintiffs with which the defendant was con­
nected. The testimony might present the plaintiffs as par­
ties to a traneaction, by which the defendant was induced to 
accept bills for a purpose impliedly refused in a dispatch to 
themselves, when he supposed, that he was accepting them 
to pay for property sold to himself. To prove a want or a 
failure of consideration, the testimony offered is admissible. 

Action to stand for trial. 

Neal, pro se. 

Ingalls and Stinson, for plaintiffs. 
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WHIPPLE versus WrxG. 

,vhere the defenclant is sued as a lessee, and he defends as purchaser of a pa­
tent, if the Comt in their instructions to the jury assume the title to the 
patent to be in plaintiff, and that he has proved the erection of a machine in 
the defendant's shop and his use of it, and that the plaintiff is entitled to 
recover, unless the defendant, taking upon himself the burden of proof, shall 
show that he is not so en1itled, exceptions may be sustained. 

ON EXCEPTIONS from Nisi Prius, CUTTING, J., presiding. 
AssmrrsrT, to recover for the use of a Norcross planing 

machine from October 1851, to June, 1852. A verdict was 
returned for plaintiff. 

The defence made, the nature of the evidence and the in­
structions of the Court objected to, appear in the opinion 
of the Court, which was drawn up by 

APPLETON, J. -This is an action of assumpsit in which 
the plaintiff seeks to recover "for the use of one Norcross 
planing machine, from Oct. 1851, to June 1852, at the rate 
of $100 per year." 

It appears from the evidence that the plaintiff, being the 
assignee of the Norcross patent, had set up a machine 
in the defenda,nt's shop, and that it had been used by him. 
The defendant claimed that he bad purchased the machine 
for the use of which the suit was brought, and introduced 
evidence tending to prove that fact. 

The Court instructed the jury that, "the plaintiff being the 
owner of the Norcross right, and having proved that he 
set up a machine in the defendant's shop, and that it was 
used by him, .had made out a case, and the plaintiff was 
entitled to recover unless the defendant, taking upon himself 
the burden of proof, shows that the plaintiff is not entitled 
to recover." The fact that the plaintiff set up a machine 
in the defendant's shop, and that it was used by him, is 
equally consistent with the right to recover, as on a sale, or 
on a promise express or implied, to pay for the use of the 
machine. The question in dispute was whether the defend­
ant had !)Urchased the machine, or taken and used it on such 
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conditions or under such circumstances as to be liable for 
its hire. This was the issue which the jury were to deter­
mine. The fact upon which the instruction was predicated 
was consistent with the position taken by the plaintiff. It 
was none the less so with that of the defendant. But in this, 
as in all cases, the burthen of proof is on the plaintiff to 
establish at least a prima facie case. The instruction as­
sumes every thing in dispute and submits nothing to the jury. 
From the facts stated, which are assumed to be true, the 
Judge draws the inference; and that is, that the plaintiff 
had made out a case; in other words, that there was no sale, 
but a use under such circumstances as entitled the plaintiff 
to compensation; that the defendant had used the machine 
in subservience to the title of the plaintiff and under an ex­
press or implied promise to pay for its use. But the infer­
ence from the facts proved, was equally, with the question 
whether they were proved, a matter 'for the jury. The ques­
tion should have been submitted to their consideration, with 
alternative instructions, according to the different state of 
facts as alleged to exist on the one part or the other, with au­
thority to the jury to draw such inferences as they might 
deem just, from such facts as they might find. Linscott v. 
Trask, 35 Maine, 150. 

The plaintiff was the owner of the machine with an as­
signment of the Norcross patent. The machine could not 
lawfully be used without the consent of the patentee. If, 
then, the plaintiff, owning both the machine and the right 
to use it, should lease the machine, the right to use the ma­
chine must be regarded as included. A lease to the defend­
ant of what he could not enjoy without the consent of the 
plaintiff, would confer no benefits upon him. The lease of 
a patented machine by the patentee, or his assignee, must be 
regarded as conveying, as against him, the right to use it 
without let or hindrance. The whole is given in the lease 
of the machine. What would be the effect on the rights of 
the lessee in case his lessor should convey by valid assign­
ment, his rights to the use of the patent, within the limits in 

VOL• XXXIX. 54 
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which it was to be used, to a stranger, is a question which 
it is not material now to consider. 

Exceptions sustained. - New trial granted. 

FREEMAN versus FREEMAN. 

In an action of dower, if the plea ne unques accouple conclude by tendering an 
issue to the country, it is bad on demurrer. 

But if the declaration be bad also, the judgment must be against the party 
committing the first fault in pleading. 

Unless the declaration alleges a seizin of the husband of an estate of which by 
law his widow iH dowable,. it is defective and insufficient. 

So it must show also, that the demand for dower was of the one then seized of 
the freehold, if within the State ; otherwise of the tenant in possession. 

Wmr OF DOWER. The claim was set up by reason of the 
seizin in the premises of John Freeman. 

In the declaration was a description of the farm in which 
dower was demanded, "of which the said John, (her hus­
band,) was S€ized during the coverture," but there was no 
allegation of the nature of the estate. 

The declaration concluded thus, "being on the premises 
did then and there demand her said dower thereof. Yet -
the said Charles, ( the defcndantJ who then and there was 
and ever since has been and now is tenant in possession of 
the said premises, although one month," &c. 

The respondent pleaded, that the demandant and said 
John Freeman never were accoupled together in lawful 
matrimony, and of this put himself on the country. 

He also, by brief statement, alleged the marriage of de­
mandant with one Henry Demuth, who obtained a divorce 
on a charge of adultery against her; and that John Freeman 
was never seized of the premises during the life of Demuth. 

To the plea the demandant demurred. 

Seiders, with whom was Hubbard, in support of the de­
murrer, denied that this plea was the general issue, and that 
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it was such a one as authorized a brief statement. Booth on 
Real Actions, 169. 

It should have concluded with a verification. Chitty and 
Story on Pleading; Co. Lit. 126; Bacon's Abr. vol. 4, p. 55; 
1 Burroughs, 317. 

Bulfinch, contra. 

SHEPLEY, 0. J. -The case is presented on demurrer to 
the tenant's plea. 

A defendant is allowed, by statute c. 115, § 18, to plead 
the general issue and to file a brief statement of special 
matter to be proved; or he may at his election "plead such 
matter specially after the general issue is pleaded." 

The plea ne unques accouple is an appropriate one to a 
declaration in dower; but it should not conclude to the 
country. If an issue upon it ~ere joined, there would be 
no certain facts put in issue for the jury to find. It should 
conclude with a verification. The demandant should in a 
replication set forth the time and place of the marriage, 
and by whom it was solemnized; thus presenting definite 
allegations of fact for the jury to find. 2 Saund. 44, note 
4; Corn. Dig. Pleader, 2 Y, 10. Such a bad conclusion is 
good cause for a demurrer. Duppa v. Mayo, 1 Saund. 
283 ; Corn. Dig. Pleader, E, 32. The plea is therefore bad. 

But upon demurrer the whole record must be examined, 
and judgment must be against him, who made the first fault. 
If the declaration be bad, there must be judgment against 
the plaintiff, though the plea be also bad. Com. Dig. Plead­
er, M, 1. 

Proof of all the facts alleged in the declaration would not 
establish the demandant's right to recover. The husband 
must appear to have been seized of an estate during the 
coverture in fee simple, fee tail general, or as heir in 
special tail. Lit. § 36; Co. Lit. 31, b; Com. Dig. Dower, 
A, 6, 7. 

A widow is entitled to dower in those estates only, which 
her issue may inherit as heirs to her husband. 2 Saund. 45, 
note 5. 
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The declaration demands dower in an estate "of which 
the said John, [the husband,] was seized during the cover­
ture." It does not allege, that he was seized in fee or of 
any estate, in which she would be entitled to dower. It 
might have been an estate for life, in which she could have 
no dower. 

There is also another defect in the declaration. .A. de­
mand for dower should be made of the person, "who is 
seized of the freehold at the time of making the demand, if 
he be in the State, otherwise of the tenant in possession." 
Stat. c. 144, § 2. 

The declaration alleges, that a demand of dower was 
made on tht3 premises, "being the same farm, on which the 
said Charles Freeman now lives," * * "and now is tenant 
in possession of the premises." It does not allege, that a 
demand was made of him. Nor that he was seized of the 
freehold. Nor that the person seized of the freehold was 
out of the State, so that a demand upon the tenant in pos-
session would he good. Judgment that the demandant 

take nothing by her writ. 

WINSOR versus CLARK 9' als. 

If other facts or matters are incorporated into the certificate of justices of the 
peace and quorum, under § 31, c. 148, R. S., than those required in that 
section, such foreign matter will be treated as surplusage. The certificate 
is evidence only of the facts required to be inserted therein. 

When a disclosure of a poor debtor is made in writing, parol evidence of its 
contents is inadmissible, unless it be shown that the original or a duly certi­
fied copy is unattainable. 

A witness who is employed by a creditor to appear at the time of the disclosure 
of his debtor, cannot be allowed to testify as to his intentions of bringing a 
suit upon the bond, formed at the time of the hearing. 

ON EXCEPTIONS from Nisi Prius, CUTTING, J., presid­
ing. 

DEBT, on a poor debtor's relief bond on execution. 
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The general issue was pleaded, and a brief statement 
filed of performance of one of the conditions of the bond. 

After the plaintiff had introduced his judgment, execu­
tion and bond, the defendant produced a certificate of dis­
charge of the principal defendant, signed by Samuel Ken­
nedy and William Chism, two "disinterested justices of the 
peace and quorum." 

This certificate, in addition to the form prescribed by c. 
148, § 31, R. S., alleged, that said Kennedy was selected by 
the debtor and said Chism by the creditor's attorney, and 
both agreed to by the parties, they expressly waiving every 
objection to the residence of the justices and all other ob­
jections. 

The certificate was objected to by plaintiff for not con­
forming to the statute, but was admitted subject to be im­
peached as to facts set forth therein and not required to be 
inserted in the statute form. 

The plaintiff was permitted to show, against the objec­
tions of defendants, that Kennedy was a surety upon the 
bond in suit, and evidence was also introduced tending to 
prove that all objections to the magistrates were waived, 
and that no objections were waived excepting as to the resi­
dence. 

The plaintiff proved that the disclosure of the debtor was 
in the hands of Kennedy, and that seasonable notice had 
been given to produce it; and he then was permitted to 
prove by parol the property disclosed, against the defend­
ants' objections. 

The counsel who brought the suit upon this bond, and 
who was present at the disclosure, testified as to what oc­
curred at that hearing about the alleged "waiver," and said 
it was his intention to bring a suit on the bond if the debtor 
did not surrender himself to jail before it expired. 

The evidence as to the "intentions" of the witness was 
objected to by defendant but admitted. 

The instructions requested and refused, and the instruc­
tions given to the jury, are not required to be stated. 
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A verdict was returned for plaintiff for the amount of his 
demand, and exceptions taken to the rulings in the progress 
of the trial, to the refusals to instruct as requested, and to 
the instructions given; and the defendants also filed a mo­
tion to set aside the verdict as unsupported by the evidence. 

Lowell, in support of the exceptions. 

Hubbard, contra. 

RICE, J. -By inserting in a poor debtor's certificate of 
discharge, matter not required by law to be inserted there­
in, such matter does not thereby become a part of the record 
and cannot be proved by a copy thereof. Though by insert­
ing in such certificate facts or matters not required by law, 
the certificate will not thereby be invalidated, yet such 
irrelevant facts and matters will be treated as surplusage, 
and if it should become necessary to prove them upon trial 
they must be established in the same manner that they would 
have been, had they not appeared in the certificate. 

The fact whether the parties to a poor debtor's disclosure, 
did or did not expressly waive all objections on account of 
the interest of one of the magistrates who heard the dis­
closure, is not proYed by being included in the certificate of 
discharge to the debtor, such fact constituting no part of the 
certificate required by law. 

Foreign, irrelevant and impertinent matter constitutes no 
part of a record by being improperly incorporated therein. 
The ruling upon this point was correct. 

The disclosure of the debtor was taken by written in­
terrogatories and am,wers. On the trial, in this case, the 
contents of that disclosure were proved by parol. But be­
fore the witness was permitted to testify as to the contents 
of the disclosure, the plaintiff had proved it to be in the 
possession of one of the defendants, and seasonable notice 
to his attorney to produce it on trial, which he refused to 
do. 

The defendant objected to the introduction of this parol 
testimony, and we think it should have been excluded. 
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Section 26, c. 148, provides, when a disclosure is taken 
upon written interrogatories and answers, that the creditor 
may have a copy of the interrogatories and answers, certified 
by the justices, on paying therefor the same fees as for a de­
position of the same length. 

The law requiring the disclosure to be in writing if desired 
by the parties, and giving the creditor a right to a certified 
copy of that disclosure, such copy, in the absence of the orig­
inal, is the legitimate evidence to prove the contents of the 
disclosure, and parol proof of the contents is not admissi­
ble until it is shown that neither the original, nor a copy 
duly certified is attainable. In this case there does not ap­
pear to have been any effort to procure such copy. 

The plaintiff was also permitted to prove the " intentions," 
of Mr. Hubbard, his attorney, as to bringing a suit upon the 
bond, against the objections of the defendants. This testi­
mony should have been excluded. Though standing alone 
it may not appear to have been material, yet when taken in 
connection with the question whether there was, or was not, 
an express waiver of all objections to one of the magis­
trates, on the ground of interest, a question which was of 
vital importance, it was calculated to have an influence on 
the minds of the jury. For these reasons a new trial must 
be had. There are other questions raised in the exceptions 
which it does not become material to examine. 

Exceptions sustained. 
New trial granted. 

CHAPMAN versus LOTHROP .y al. 

,vhere a bond has been settled and surrendered through mistake or fraud, 
it may be treated as a valid and subsisting instrument. 

But when through negligence, inattention or ignorance, the plaintiff allows 
his bond to be discharged by his attorney, without claiming a full perform­
ance of its conditions, and after full knowledge of the mode in which the 
settlement of it was made, he acquiesces in it for a long time, he cannot 
afterwards treat the bond as subsisting and recover a further sum, although 
such claim was contemplated in its original provision&, 
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ON REPORT from Nisi Prius, CUTTING, J. presiding. 
DEBT, on a bond executed by Lothrop as principal, and 

Glidden as surety, in Feb. 1848. 'l'he writ is dated Jan. 8, 
1853. 

The condition of said bond was in substance, that Loth­
rop and plaintiff, having been in company in building a bark, 
and in consideration of plaintiff's relinquh,hment of his in­
terest in the vessel, Lothrop agreed to pay all their liabili­
ties in consequence of building the vessel and save the 
plaintiff harmless from all expenses concerning it, and at a 
subsequent time pay him $300. 

In June, 1849, the plaintiff commenced a suit on the bond 
which was settled Oct. 1851, by payment of the demand for 
which the bond was s111ed, amounting to $286 184, besides the 
costs. At that time tho bond was given up to defendant's 
attorney, who surrendered it to his clients. 

In Feb. 1862, the plaintiff paid about $50, on a demand 
of one N. T. Chapman against him and defendant Lothrop, 
for work done upon the bark, previously to the execution 
of the bond, the account having been sued. 

It was in evidence, that this claim was not settled among 
the demands when the bond was surrendered. 

It was agreed, that upon the testimony admissible, the 
Court might draw such inferences as a jury, and render 
judgment on default o:r nonsuit, or give such direction to the 
cause, as to the Court might seem most consistent with law 
and justice. 

Stinson, with whom was Ingalls, for defendants. 
I. The bond by its voluntary surrender by plaintiff1 for 

the purpose of cancellation, became null and void. Licey 
v. Licey, Penn. R. 251. 

2. All that was demanded was then paid. The under­
standing of both parties was, that it was discharged. Stew­
ard v. Briggs o/ al., 9 Maine, 53. 

3. The surety could have known nothing about the trans­
actions between the plaintiff and Lothrop, and when on 
payment of the claimB presented, and the giving up of the 
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bond, he had a right to suppose that his liabilities were at 
an end. 

Hitbbard, for plaintiff. 

SHEPLEY, 0. J. -This suit is upon a bond, not produc­
ed, made by defendants to the plaintiff, on Feb. 29, 1848, 
containing a condition providing in substance, that Lothrop 
should pay what he and the plaintiff were to pay for build­
ing a vessel, which they had built together; and should pay 
the plaintiff $300. 

The plaintiff caused a suit to be commenced on that bond 
on June 11, 1849, which was prosecuted until October, 1851, 
when it was settled by the attorneys of the respective par­
ties, by the surety paying $371,33, being the full amount of 
all claimed to be due for damages and costs; and the de­
mands and bond were surrendered as satisfied. The attor­
ney for the plaintiff, who made that settlement, testifies that 
he did not settle any other demands than those sued for in 
that action, having no knowledge or instructions beyond that 
suit. It does not appear that he exceeded his authority in 
making it. There is no proof that the plaintiff was not 
fully informed how it had been made, or that he was not 
fully satisfied with it, or that he has ever complained of it, 
or alleged that it was unauthorized or erroneous. The only 
evidence of it, now presented, is the commencement of this 
suit, on January 8, 1853. The presumption must be, that 
he received the money obtained by that settlement without 
making any objection to it. 

When a bond or other contract has been settled and 
surrendered as satisfied by reason of mistake or fraud, it 
may be treated as a valid and subsisting instrument. 

It docs not in this case appear that any mistake was made 
in that settlement, or that it was procured by any fraud. 
The only error apparent, as the case is presented, was that 
through his own negligence, inattention, or ignorance, the 
plaintiff allowed a settlement to be made, and his bond 
to be discharged by his attorney, without claiming a full 

V -OL. XXXIX. 55 
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performance of its condition. If the amount now claimed 
could have been recovered of Lothrop, the plaintiff might 
have allowed a, judgment to be recovered against him and 
himself, and have procured the amount to be collected of 
him. A.fter he had remained for so long a time apparently 
satisfied with that settlement, he should not be relieved from 
its effect, to enable him to recover a further sum from the 
surety, without more satisfactory proof of excess of author­
ity, or of mistake, or fraud, than he has exhibited. 

Plaintiff nonsuit. 

CALL ·versus LOTHROP o/ als. 

Under the laws of this State a tender may be made after action brought and 
before entry with the same effect as before the commencement of the suit. 

Where the principal and sureties on a poor debtor's bond are sued, but no 
service made, a tender of the amount of the joint liability, including the cost 
of the writ, will be sufficient, although the writ may have been sent away 
by the attorney for the purpose of having it served, if he has time to recall 
it before it is actually served. 

In such suit where the tender covers the joint liability, no costs can be re­
covered by plaintiff, though he is entitled to a separate judgment against 
the principal for twenty per cent. interest on the amount due, beyond the 
amount tenderetl, 

ON REPORT from Nisi Prius, CUTTING, J., presiding. 
DEBT, on a poor debtor's relief bond. 
The defendants had leave to plead double, and one of 

the pleas was a tender of the amount due and costs before 
entry of the action, which was brought into Court. 

The facts arc all stated in the opinion of the Court 
drawn up by 

RrcE, J. -This is a joint action against principal and 
surety, on a poor debtor's bond. The defence is a tender 
of the amount due after action brought, but before entry. 
The amount due, including debt and cost on the execution, 
officer's fees and interest, together with the writ in this ac­
tion, was on the day of the tender, A.ugust 4, 1853, $64,97; 
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the amount tendered was $66,47. Before the tender was made 
the writ had been placed in the hands of one Geo. W. Phil­
brick, a deputy sheriff, in the county of Lincoln, for service, 
and two dollars deposited with him for his fees. The de­
fendants at that time lived in Cumberland county. Philbrick 
testifies that he received the writ, July 30, 1853, and sent it 
to an officer in Portland soon after it came into his hands -
probably right off. The writ was served on the defendants 
Sept. 6, 1853, and the fees taxed thereon are two dollars 
and sixty cents. 

Tho plaintiff contends that the fees for serving this writ 
should be added to the sum due on the bond, which would 
thereby become larger than the amount tendered. There 
is no just ground for such claim. The service was not made 
for more than a month after the tender, affording ample time 
to recall the writ before service. 

Section 39 of c. 148, R. S., provides that if the debtor 
fail to fufill the condition of any such bond, the same shall 
be forfeited, and judgment in any suit on such bond shall be 
rendered for the amount of the execution and costs, and 
fees of service,, with interest on the same against all the 
obligors; and a special judgment shall also be rendered 
against the said principal debtor, for a further sum equal to 
the interest on the same at the rate of twenty per cent. by 
the year, after the breach of the bond. 

It is contended that the tender, to constitute a good de­
fence, should have been sufficient to cover the twenty per 
cent. for which the principal debtor is liable, in addition to 
the joint liability of all the obligors on the bond. This 
cannot be so. The twenty per cent. is in the nature of a 
penalty, and can be recovered only of the principal debtor. 
For this the other obligors arc in no event liable. 

By paying the money into Court the defendants acknow­
ledge their liability to the action, and to the recovery by 
the plaintiff of so much as is paid in by them. Burroughs 
v. Skinner, 5 Burr. 2639; Jones v. Hoar, 5 Pick. 285; 
Huntington v. American Ban¾, 6 Pick. 340. 
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The tender in this case was joint, the action joint, the 
liability joint. The only question, which can, therefore, af­
fect the defendants, jointly, would seem to be whether the 
tender was seasonably made and sufficient in amount. 

If the plaintiff, after the money has been paid into Court, 
proceed in his action, it is at his peril. The sum paid in 
must be considered as stricken out of the declaration; it is, 
for so much a defence, and unless the plaintiff prove a sum 
to be due beyond what is paid, the verdict should be for the 
defendant. Stevens v. Yorke, 4 T. R., 1; 9 Greenl. 302, 
Rule 32. If, however., more appears to be due to the plain­
tiff, he is entitled to a verdict for the overplus and costs. 
Colby's Prac. 219. 

By t_he common law a plea of tender is applicable to 
cases where the party pleading it has never been guilty of 
any breach of his contract. 2 Saund. Pl. 1443. 

The tender must be made before the action was commenc­
ed, that is, before the issuing of the writ. Bro. Abr. Tender 
Pl. 9; Bae. Ahr. Tender, D; 2 Saund. Pl. 1046. 

A tender and refusal of principal and interest due on a 
bond, after the day mentioned in the condition, and before 
action brought, cannot be pleaded. Underhill v. Mathews, 
Bul. N. P. 171. 

These rigid rules of the common law, as applicable to 
tender, have been modified in this State by statute provi­
sion. By the general Act of amendment to the R. S., ap­
proved April IH, 1841, p. 767, it is provided that any person, 
after the commencement of a suit against him, and before 
the entry thereof in Court, shall have the same right to tender 
payment of the amount due, to the plaintiff, or his attorney 
in the action, and legal costs to the time of such tender, and 
with the same effect, as before the commencement of the 
suit. The defendants have brought themselves within this 
provision of the statute, and their tender being sufficient to 
coyer their joint liability, at the time it was made, they are 
entitled to judgment and their costs. The principal debtor 
having made no separate tender for his individual liability, 
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the plaintiff is entitled to a separate judgment against him, 
for a sum equal to twenty per cent., by the year, on the 
amount due, that is, on the amount of the execution, with 
fees of service, but without costs in this case. 

Hubbard, for plaintiff. 

Ingalls, for defendants. 

TRASK versus FORD o/ al. 

The lessee of real property when establishing title may use as evidence an 
office copy of the recorded title deed of his lessor. 

One claiming by possession the prescriptive right to abut his mill-dam upon 
the opposite shore, must show such possession adverse and exclusive for 
twenty years prior to the commencement of the action. 

Merely abutting one's mill-dam upon the opposite shore, without claim of right, 
may create an easement after its continuance for twenty years, but will not 
divest the owner of the shore of his title. 

Such acts are assumed to be in submission to the title of the owner, unless they 
appear to be adverse. 

"When such dam is joined to the opposite shore by consent of the owner, its 
materials belong to the builder of the dam. 

And while the dam remains, the owner of the opposite shore may so interfere 
with it as to enjoy his rights, but not to appropriate any of the materials to 
his individual use, 

To maintain an action of trespass quare clausiirn against the owner of the 
opposite shore for intermeddling with his dam, the owner of the latter must 
show the prescriptive right by adverse occupation for twenty years. 

ON REPORT from Nisi Prius, CUTTING, J., presiding. 
TRESP Ass, quare clausum. 
This action was commenced on April 19, 1853. The 

writ contained counts for breaking, entering and carrying 
away a dam; also for breaking up plaintiff's dam and divert­
ing the water from his mill; also for tearing up and carrying 
away his boards, planks and a chain. 

After the evidence was out, it was agreed, that the Court, 
upon so much of it as was admissible, might draw such in-
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ferences as a, jury might, and render such judgment as the 
law required. 

The titles of the parties are stated in the opinion of 
the Court. 

The evidence showed, that the dam across Dyer's river 
had been built about forty years; when first built, a fulling 
mill was erected on the north side of the river, and about 
twenty years after a grist-mill was erected on the same 
side, which has been in operation ever since, and used by 
the plaintiff. 

To the shore on the south side, upon which the dam 
abutted, the plaintiff had no record title. On that side was 
a waste way. The owner of the land and shore on that 
side leased the same with the privilege to defendants, and 
they erected a store and lathe mill, built a flume and joined 
it to the dam in the place of the waste way, and so altered 
it as to draw the water from the dam to drive their mill. 
None of the materials of the dam were used in or about 
the mill; the chain of plaintiff which was upon one of the 
pieces of the bulk head, was removed as it was necessary to 
move the post, but was left upon the dam. There was evi­
dence tending to show, that prior to the date of the writ, 
there was no lack of water to drive the mills on both sides 
of the stream. 

The plaintiff claimed his right to abut his dam on to the 
opposite shore by prescription. 

Lowell, Thacher 4'" Foster, for defendants. 
1. Allowing the plaintiff had the exclusive right to the 

water power created by the dam, this action cannot be main­
tained, as he had suffered no injury when the writ was made. 
Curtis v. Jackson, 13 Mass. 507; Rogers v. Bruce, 1 7 
Pick. 184; Bonley v. Shaw, 6 East, 208; 3 Kent's Com. 7th 
ed. p. 539. 

2. But plaintiff is precluded from setting up any title by 
prescription, for his occupation was not adverse, but in sub­
mission to the title of defendant. 

3. The office·copy of the deed objected to was admissi-
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ble. Kimball v. Morrill, 4 l\Iaine, 368; Emery v. Vinal, 
26 Maine, 295. 

Ingalls, for plaintiff, in support of his prescriptive right 
as to his dam, cited Bliss v. Rice, 17 Pick. 23; Melvin v. 
Whitney, 10 Pick. 295; Hill Y. Crosby, 2 Pick. 466; An­
gell on Water Courses, § § 208, 217; 3 Stark. Ev. 1215; 
Com. v. Low, 3 Pick. 408; Coolidge v. Leonard, 8 Pick. 
504. 

He also contended, that the introduction of the deeds by 
defendants did not change plaintiff's rights. 

The office copy of the deed objected to was not admis­
sible, as the defendant justified under it. 

The evidence showed an invasion of plaintiff's rights and 
in any event he was entitled to nominal damages. 

Even if defendants were justified in removing the planks 
from the darn, they should have been restored to plaintiff, 
not put upon the premises of defendants. 

TENNEY, J. -The plaintiff alleges in his writ, a breach 
of his close, therein described, by the defendants; the re­
moval of his mill-darn, and the diversion of the water of the 
river from his mills, caused by the removal, and the taking 
away of boards, plank, and a chain from the dam. The writ 
also contains a count for taking away the boards, plank and 
chain, without the allegation of a breach of the close. The 
defendants, in a brief statement, justify the acts complained 
of under the authority of Thomas J. Trask, who it is alleg­
ed was the owner of the locus in quo. 

The plaintiff claims a prescriptive right to maintain the 
dam across Dyer's river, upon the north shore of which he 
has mills, and to abut the same upon the south shore, oppo­
site to his mills, and to use all the water raised by the dam. 
The defendants introduced evidence of title in said Trask, 
to the close described, and a lease thereof, and other land ad­
joining from him to them, dated Oct. 16, 1852, for the term of 
six years, with the right to erect mills upon the same, and 
to make use of the dam which the plaintiff claims the right 
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to abut to the south shore of the river, and to use the mills 
so to be erected till the right under the lease should be de­
termined. .A. copy of a deed from Thomas Trask, jr., to 
Thomas J. Trask, was used in defence. It was objected to 
by the plaintiff on the ground that the defendants justified 
their acts under tho grantor in that deed. By rule 84 of 
this Court, 1 Greenl. 422, in all actions touching the realty, 
office copies of deeds may be used in evidence, when the 
party offering such deeds is not a party thereto, or claims 
as heir, or justifies as servant of the grantee or his heirs. 
The defendants having entered the premises described in the 
writ, and done the acts complained of, at the time they held 
the lease of the land, cannot be regarded as servants of the 
grantee within the meaning of the rule, and they do not jus­
tify in their brief statement as such, and the copy of the 
deed was properly admitted. 

On March :28, 1814:, Jonathan Trask conveyed to the plain­
tiff twenty-five acres of land, including the gore where the 
plaintiff's mill stands; and on the 15th day of February, 
1823, conveyed to the same one hundred and twenty acres, 
in one lot, and one hundred acres in another lot, including 
the gore before conveyed. On August 22, 1826, the plain­
tiff conveyed to '£ho mas Trask, jr., all right and title which 
he had in the one hundred and twenty acre, and the one hun­
dred acre lots, including the gore with covenants of seizin 
and warranty. On Dec. 29, 1829, Thomas Trask, jr. convey­
ed to Thomas J. Trask the whole of the one hundred and 
twenty acre, and the one hundred acre lots, except the gore, 
but including the locus in quo,- to wit, the lot on the south 
side of Dyer's river, upon which the south end of the dam 
claimed by plaintiff abuts. On April 20, 1841, Thomas 
Trask, jr., conveyed to the plaintiff the gore, including full­
ing and grist-mills. 

The plaintiff claims no right in the land on the south 
shore of the riYer, excepting that acquired by the attach­
ment of his dam thereto. Such right may be enjoyed and 
not <Constitute a possession of the land adverse to that of 
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the owner, which the law presumes, so that the latter is di­
vested of his title after the lapse of twenty years. The abut­
ting of the dam to the south shore would give to the owner 
of the mills after twenty years, nothing more than an ease­
ment. And this confers upon a person who has acquired it, 
no right to maintain an action of trespass for a breach of 
the close, against the one having title to the land. Thomp­
son o/ als. v. Androscoggin Bridge, 5 Greenl. 62. 

But the decision of the case is not put upon the ground 
that the plaintiff has an easement in the south shore, although 
that cannot give him a right to maintain an action of this 
kind for being disturbed in the enjoyment of it. We think 
it very clear that the plaintiff has no prescriptive right of 
any kind to the locus in quo. The title of the two lots of 
land called the one hundred and twenty, and the one hundred 
acre lots, which are on different sides of Dyer's river, and 
include the gore, which is on the north side of the river, 
and the place in question, which is on the south side, being 
in Thomas Trask, jr., under the plaintiff's deed to him, on 
Aug. 22, 1826, and so continuing till Dec. 29, 1829, the 
plaintiff could have no right whatever in any of this land 
by virtue of his former possession; and when Thomas J. 
Trask took his deed of the locus in quo, with other lands on 
Dec. 29, 1829, he acquired a perfect title thereto; and con­
sequently when Thomas Trask, jr., conveyed to the plaintiff 
the gore and the mills thereon, it could not include the 
land on the south side of the river. The plaintiff therefore, 
on April 20, 1841, when he took his deed of the gore from 
Thomas Trask, jr., could have had no prescriptive right to 
the land to which the dam was joined on the south shore, 
whatever may have been the character of his possession. 

The case furnishes no evidence, that Thomas Trask, jr., 
occupied, in any manner, the south shore after his convey­
ance to Thomas J. Trask, on Dec. 29, 1829, and the plaintiff 
could have acquired no possession from him, beyond that of 
the premises described in the deed which he received in 
1841. He must therefore rely for his prescriptive right, 
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upon his own possession, adverse and exclusive, commencing 
as early as April 19, 1833, twenty years before tho date of 
the writ. From the year 182 6 to the year 1841, he had no 
title to the gore, tho mills, or any other lands referred to in 
the case. If he occupied the mills, it was in submission to 
the right of 'I'homas 'rrask, jr., from whom he took his deed, 
at the time fast named; and it cannot be assumed without 
evidence, that thus situated he claimed to hold the dam, 
which he did not own, abutted to the south shore, adversely 
to the owner thereof. It is unnecessary to discuss the 
nature of the possession of the plaintiff, in attaching the 
dam to the south side of the river, since his deed from 
Thomas Trask, jr., in 1841, of the gore, including the full­
ing and the grist mills, because it has not continued a suf­
ficient length of time to give him any rights, even if it had 
been in all respects adverse. It is proper to remark,, that 
from the evidence of witnesses introduced at the trial, which 
is uncontrolled, it is quite apparent, that the plaintiff has 
spoken of the southern shore in a manner entirely incon­
sistent with any right thereto, in himself, when a party to 
negotiations to become a purchaser of land on that side of 
the river. The conclusion is, that an action of trespass, for 
breaking and entering the close described in the writ, is not 
maintainable by the plaintiff. 

In looking at the origin of the plaintiff's mills, and the 
dam, and the variomi conveyances of the same and other 
lands, disclosed by the case, it cannot be doubted, that up 
to a recent period at least, and perhaps to the time of the 
institution of this suit, the dam has been united to the south­
ern shore by the consent of the owner thereof, either ex­
press or implied. But there is no evidence introduced and 
probably none exists, that such consent was given in writ­
ing. Consequently, it can be withdrawn at any time, and 
the owner of the darn might be entitled to take away the 
materials of which it is composed, without being subject to 
any thing beyond nominal damages. Wells o/ al. v. Ban­
nister o/ al. 4 Mass. 514. The boards, plank and chain were 
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so situated as to be personal property. The p~ank and 
boards had been a part of the dam; and it does not appear 
from the evidence, that these were the property of the plain­
tiff, inasmuch as he had no interest in the mills, land or 
dam, after his conveyance to Thomas Trask, jr., till the deed 
from said Trask to him, of the gore and the mills. These 
premises in the deed would not necessarily comprehend the 
dam, from which the boards and plank were taken. The 
chain is shown to be the property of the plaintiff, but there 
is no evidence, that the defendants used either the boards, 
plank or chain, any further than they were entitled to do, in 
making the alterations, which they were authorized to make, 
by their removal, without appropriating them to their own 
use. P laintijf nonsuit. 

CooK versus BROWN. 

In an action for goods sold and delivered, when, to support his claim before 
the jury, the plaintiff is sworn and produces his book and reads the entries of 
the charges therein, and testifies that the articles were delivered to the de­
fendant, and no objection is made to the evidence; the Court are not 
authorized to instruct them that the evidence is insufficient. The inferences 
from the testimony before them are for the jury. 

ON EXCEPTIONS from Nisi Prius, CUTTING, J., presiding . 
.A.ssUMPSIT. The charges claimed in this suit were prin­

cipally such as make up a store account. 
The plaintiff produced his day book, and the suppletory 

oath was administered to him. He read over the entries, 
and said he had delivered the several articles read over to 
the defendant. This was all the evidence. 

The defendant's counsel requested the instruction, that, 
to recover on this kind of evidence, it is necessary for 
plaintiff to testify that the entries were made in his book at 
or about the time of the transactions, and that they are 
the original entries thereof, and if such testimony is not 
given by the plaintiff, his book account is not made out, not-
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withstanding no questions are asked him on that subject on 
the cross-examination. 

The Judge declined the request, and did instruct the jury 
that no objection to the introduction of the book containing 
the charges being interposed by defendant, such book was 
proper for their consideration. 

The verdict was returned for plaintiff, and exceptions to 
the refusal and ruling were taken by defendant. 

Gould, in support of the exceptions, cited Cogswell v. 
Doliver, 2 Mass. 217; Greenl. Ev. vol. 1, § 118; Ives v. 
Niles, 5 Watts, 324; Evans' Pothier, part 4, art. 2, § 4; 
Leighton v. ~Monson, 14 Maine, 208. 

Marble, contra. 

SHEPLEY, C.. J. -If objection had been made to their 
admission, neither plaintiff's books nor his suppletory oath 
could, upon the facts stated, have been legally admitted in 
evidence. Testimony :appears to have been introduced from 
the plaintiff without objection, that he had delivered the 
several articles charged on his book produced to the defend­
ant. The book containing those charges was introduced as 
testimony, and the charges upon it were read without objec­
tion. This testimony the Court could not withdraw from 
the consideration of the jury. The law has not in this State 
prescribed the amount of testimony to be produced to enti­
tle a party to recover for goods sold and delivered. It re­
quires that he should produce sufficient testimony to satisfy 
a jury that they were sold and delivered to the person, from 
whom payment is claimed, or to another by his request. 

The instruction requested was applicable rather to an ex­
clusion of the testimony than to its effect. The Court 
might properly refuse to instruct the jury what inferences 
they must or must not draw from the testimony, or what 
amount of testimony the plaintiff should introduce to be 
entitled to their verdict. To allow the Court to instruct 
the jury what precise amount of testimony must be pro-
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duced to prove an issue, would enable it to prevent the jury 
from having any efficient control of the facts of a case. 

The remark alluded to in argument, contained in the opin­
ion in the case of Leighton v. Manson, 14 Maine, 213, ap­
pears to have been made in a discussion of the circumstan­
ces, under which the books of a party could be admitted as 
testimony. Exceptions overruled. 

t HALL versus GLIDDEN. 

In an action on an account annexed, the entries of the services performed up­
on plaintiff's book, with his suppletory oath, transcribed from a slate, on 
which he was accustomed to make his charges from day to day, from 
two to four weeks after they were first made, are competent evidence for 
the consideration of the jury. 

In set-off a charge for rent of real estate, where there is no contract as to the 
price, cannot be sustained. 

ON EXCEPTIONS from Ni'si Prius, CUTTING, J., presiding. 
AssuMPSIT, on account annexed. 
The plaintiff was a cordwainer, and the account mostly 

consisted of items pertaining to his trade. 
To support his account, his book containing the charges, 

with his suppletory oath, was admitted against the objection 
of defendant. 

It appeared, that he did but a small business; that his 
charges were first made upon a slate until it was full, and 
in from two to four weeks from the time they were so en­
tered when the work was done, he transferred them to his 
book. 

An account in set-off was duly filed, and among the items 
was one for rent where plaintiff's shop stood in Newcastle 
from June, 1847, to Oct. 1851, at ten dollars per year. 

To evidence in support of this charge plaintiff objected, 
as it was not allowable in set-off, but the Court admitted it. 

As to this charge there was much evidence, but none of 
any price to be paid by plaintiff, and it was disputed 
whether defendant owned the land where the shop stood. 
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The jury returned a verdict for plaintiff for sixteen cents. 
Both parties excepted to the rulings. 

Ingalls o/ Stinson., for defendant. 

Hubbard, for plaintiff. 

APPLETON, J. -The verdict in this case was rendered by 
the jury for the sum of sixteen cents, as the balance in favor 
of the plaintiff over and above the amount filed in set-off, but 
both parties being dissatisfied with the result have taken ex­
ceptions to the instructions of the presiding Judge, in ac­
cordance with which the jury must be presumed to have act­
ed in the discharge of their duty. 

The plaintiff was introduced with his book and testified 
that the charges therein were first made on a slate, when the 
work was done; that he was accustomed to continue making 
them till it was full; that he then transferred them to his 
book, in from two to four weeks from their date; that he 
did but little business and had no occasion to transfer his 
charges oftener. To the introduction of the plaintiff's book 
with his suppletory oath, under such circumstances, excep­
tions were taken by the defendant. 

In Faxon v. Hollis, 13 Mass. 428, it appeared that the 
plaintiff, who was a blacksmith, kept a slate in his shop, on 
which he set down all his charges, as they accrued, and was 
in the habit of transcribing the entries from the slate into 
his books, which he kept in the leger form. "The entries 
in the book," Mr. C. ~r. PARKER remarks, "may be consider­
ed original although transcribed from a slate, the slate con­
taining merely memoranda, and not being intended to be 
permanent." It is true, it has been held in Pennsylvania, 
that when the entry has been copied from the slate as late 
as one or two weeks from that, the books with the supple­
tory oath of the plaintiff should not be received. But the 
true principle on the subject has been very clearly and ac­
curately stated by Mr. Justice SARGEANT, in Jones v. Long, 
3 Watts, 325. "The entry need not be made exactly at the 
time of the occurrence ; it suffices if it be within a reason-
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able time, so that it may appear to have taken place while 
the memory of the fact was recent, or the source from which 
a knowledge of it was derived unimpaired. If done at or 
about the time, it is sufficient." In this case the source of 
knowledge was unimpaired, and there is no reason to be­
lieve the memory of the facts to have been forgotten when 
transcription was made. The entry on the slate was at the 
time the work was done, and from the nature of the case it 
could not be permanent. It had not been obliterated. It 
was transcribed by the party making it in the usual course 
of his business. The evidence we think was properly re­
ceived, and the degree of credence to which under the cir­
cumstances disclosed it was entitled, was a matter peculiarly 
for the consideration of the jury. 

The defendant filed in set-off a claim for rent. The plain­
tiff's counsel objected to the introduction of testimony to 
sustain the item for rent for land, as not being a proper 
item or cause of set-off, but the objection was overruled. 

By the statute of 1821, c. 59, § 19, in certain cases the de­
fendant was allowed to file his "account" in offset. But 
under the construction given to a similar statute in Massa­
chusetts, it would seem that a charge for rent could not be 
filed in set-off. Witter v. Witter, 10 Mass. 223. 

It is insisted that the law on this subject has been essen­
tially changed by R. S., c. 115, § 27, by which it is enacted 
that "no demand shall be set off, unless it is founded upon 
a judgment or contract; but the contract may be either ex­
press or implied." Were this the only enactment bearing 
on the question there would be strong grounds for allowing 
rent to be filed in set-off, as the liability therefor may be 
established by express or implied contract. 

But § 27 is most materially modified by the succeeding 
section, which is in these words : "No demand shall be set 
off, unless for the price of real or personal estate sold, or 
for money paid, money had and received, or for services 
done, or unless it be for a sum liquidated, or one that may 
be ascertained by calculation." The demands to be set off 
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must be upon judgments or contracts, and by § 28, the cha­
racter of the demands, which may be set off, is clearly de­
fined and determined. This does not enlarge, but on the 
contrary, restricts the preceding section, by enumerating 
the several matters to which alone section 27 can apply . 
.A.n unliquidated claim for use and occupation is not in­
cluded in the list. It cannot, upon any construction, be 
considered as embraced in the "price of real or personal 
estate sold, or for money paid, money had and received, or 
for services done." Neither can it be regarded as a de­
mand " for a sum liquidated, or one that may be ascertain­
ed by calculation." Here was no sum liquidated, nor was 
there any contract from which, by any calculation, the 
amount due for rent could be ascertained. The very contract 
itself and all its terms:, were involved in controversy and dis­
pute. The true construction of the words "sum liquidated or 
one which may be ascertained by calculation," contained in 
R. S., is to limit them to such judgments or contracts only 
as that the amount of the defendant's demand can only be 
ascertained by the judgment or contract itself, or by mathe­
matical calculations on the same. Smith v. Eddy, I R. I. 
4 76. The language of our statute, it has been seen, is 
like that of the State of Rhode Island, and it should re­
ceive the same construction. The claim of rent was erro­
neously allowed in the set-off of the defendant as a subject 
to be proved before the jury. 

· Plaintijf 's exceptions sustained, 
and a new trial granted. 

CLAPP 4- al. versus GLIDDEN ~ als. 

Lien claims to be effectual a!~ainst a purchaser must be perfected by attach­
ment and judgment. 

The mortgagee's title to personal property, in sixty days after the condition is 
broken, becomes absolute by operation of law. 

In trover, the action may be defeated by showing, that plaintiff had no title at 
the commencement of his suit. 
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ON REPORT from Nisi Prius, CUTTING, J., presiding. 
TROVER, for a vessel called the "Kingsbury." This action 

was commenced in Jan. 1852. The demand was made the 
latter part of December previous. 

The plaintiffs claimed title by a mortgage of the hull, made 
by Willard Clapp to them in Nov. 1848, and recorded in 
the town of Newcastle. 

This mortgage was subject to a previous one for $200, to 
one Maddocks & Baker, for having signed as sureties for 
Willard Clapp, and was duly recorded. 

Maddocks & Baker paid about $78, as sureties, which had 
never been cancelled; and in May, 1853, they assigned their 
mortgage to defendants for a valuable consideration. 

Willard Clapp undertook to build this vessel, but was 
unable to complete her, and sold her in the spring of 1849, 
to John Glidden, one of defendants, he agreeing to pay all the 
lien claims. Bnt no such claims were secured by attachment. 

The evidence showed, that he had paid more of such 
claims than he agreed to pay for the vessel. 

The vessel was in the possession of defendants, and they 
sent her to sea in July, 1849, and in the winter following 
sold her. On a voyage to California she was soon after 
lost. 

When the evidence was out, it was agreed, that an audi­
tor should report the amount of claims paid by defendant, 
called lien claims, and making his report a part of the case, 
the Court were authorized upon the evidence admissible to 
render a judgment according to law. 

Ingalls, for defendants, cited Sheldon v. Soper, 14 Johns. 
352; 3 Stark. Ev. 1503; Kennedy v. Strong, 14 Johns. 128; 
Grubb v. Guilford, 4 Watts, 24; Saund. Plead., 2, 1166; 2 
Greenl. Ev. § 648. 

Hubbard, for plaintiffs. 

SHEPLEY, C. J. -The action is trover for a vessel called 
the Kingsbury. During the year 1848, Willard Clapp under­
took to build her, and soon became embarrassed and unable 

V 01. XXXIX, 5 7 
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to complete her or to pay the workmen, who had liens upon 
her. He appears to have sold her to John Glidden during 
the following winter or spring, who was to pay all the lien 
claims upon her; and who appears to have paid on account 
of them more than he had agreed to pay for the vessel. 
Those claims were never made perfect by any attachment 
or judgment; and the defendants are not by law entitled to 
interpose them to defeat any title, which the plaintiffs may 
have acquired. 

In proof of their title the plaintiffs introduced a mort­
gage of the hull of the vessel, made to them by Willard 
Clapp, on Nov. 5, 1848, and recorded in the records of the 
town of Newcastle on Dec. 41 1848. It was made subject 
to a prior mortgage "now on said vessel for about two hun­
dred dollars," which appears to have been made by Willard 
Clapp to John Maddocks and John P. Baker, on October 
28, 1848, and recorded in the records of the same town, on 
Nov. 2, 1848, to indemnify them for having signed as sure­
ties for Willard Clapp a note for $200, bearing date on 
March 10, 1847, payable to Nathaniel Bryant in four months 
from date. From the testimony of Maddocks and. Baker it 
appears, that on June 12, 1849, they paid upon that note 
about $78, which has never been repaid to them. Whatever 
title they had acquired to that vessel was transferred to the 
defendants on May 18, 1853. 

Any title, which the plaintiffs, as mortgagees, or the de­
fendants, as pL1rchasers from Willard Clapp, had to that ves­
sel, became extinguished, by operation of law, in sixty days 
after Maddocks and Baker had been compelled to pay part 
of the note of Bryant. 

This suit was commenced on January 12, 1852, and it is 
insisted, that the defendants cannot be permitted to set up 
a title in themselves, acquired since that time, to defeat the 
action. Admitting this position to be correct, the question 
will remain, whether the plaintiffs, when their suit was com­
menced, had any legal title to the vessel; for if they had 
not, the action cannot be maintained. 
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The cases cited in argument for the defendants, establish 
the position, that the defendant in an action of trover may 
prove, that the title to the property claimed was, when the 
suit was commenced, in a third person, and thus defeat the 
action. If he could not, he might subsequently be compell­
ed to pay for the same property again to such third person, 
he being a stranger to the first suit. 

The extreme negligence exhibited by Maddocks and Bak­
er, by the plaintiffs, and by the defendants, to secure and 
enforce their rights, until after the vessel was lost at sea, 
may not be productive of so great mischief as might have 
been anticipated. Plaintijfs nonsuit. 

t CLANCEY versits HouDLETTE 9'" als. 

"Where the proprietors of the Kennebec Purchase in their grants bounded 
their grantees at high water, their subsequent vote to extend such grants to 
ww water, did not operate to enlarge their original grants. 

In the grant of James I., of England, of all the territory of New England to 
the council of New Plymouth, was also included all the soils, grounds, 
creeks, seas, rivers, islands, waters and all and singular the commodities and 
jurisdictions both within the said tract of land lying upon the main, as 
also within the said islands and seas adjoining. 

No surrender of the subject of that grant, or any part thereof, was afterwards 
made to the sovereign authority. 

Under the colonial ordinance no title to the fiats, beyond one hundred rods, 
could be acquired by virtue of owning the upland adjoining. 

But the owners of fiats beyond that distance, which are subject to the fiux: 
and re-flux: of the tide, are liable to be disseized by an exclusive and adverse 
possession. 

Such disseizin continued for twenty years divests the owner of his title. 

A possession open, notorious and exclusive, such as the character of lands 
so situated will admit, showing a disseizin of the true owner, if less than 
twenty years, will authorize the disseizor to maintain an action of trespass 
against a mere wrongdoer. 

,vhere upland is conveyed by deed and by a verbal agreement the possession 
of the flats adjoining is transmitted to the grantee, such possession if con­
tinued for twenty years will ripen into a perfect title, and if less than twenty 
years, a stranger to the title cannot intermeddle with the possession. 
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ON REPORT from Nisi Prius, CUTTING, J., presiding .. 
TRESPASS quare clausum. The general issue was pleaded. 
After the evidence was out, it was agreed to submit the 

~ause, upon so much of it as was admissible, to the de­
cision of the full Court. 

The locus in quo was the flats at the confluence and be­
tween the Kennebec and Eastern rivers. Over these flats 
the tide ebbs and flows leaving them bare at low water. 

The acts complained of ( entering, cutting and carrying 
away the grass,) were done on that part of it more than 
one hundred rods from the upland, and the value of the 
grass was admitted. 

Plaintiff claimed title under mesne conveyances from the 
Proprietors of Kennebec Purchase, and also by possession. 

The evidence tended to show, that the owners of the up­
land had for seventy--five years occupied and controlled 
the·se flats. 

Plaintiff's title to the upland by deed was not in dispute. 
He introduced the vote of the Proprietors of Kennebec 

Purchase, by which they attempted to enlarge their previous 
grant of the upland adjoining the premises, to low water 
mark. 

The grants and deeds under which plaintiff claimed are 
referred to in the opinion of the Court. 

Hubbard, for defendants, maintained, 1st. That the grants 
a.nd deeds under which plaintiff claimed limited him to the 
upland. 

2. That he could not claim by virtue of the colonial or­
dinance, as it was more than one hundred rods from the 
upland. 

3. There was no such possession as the law recognized to 
gain rights. 

4. But by the common law the title to the land between 
high and low water mark was in the king,and the rivers and 
their shores over which the tide ebbs and flows. Com. v. 
Alger, 7 Cush. 67. 

King James the 1st, granted to the council of Plymouth 
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the territory of New England, (including the flats in contro­
versy,) a portion of which, embracing these flats, was subse­
quently granted to the colony of New Plymouth, who in 
their grants never included any rivers and their appurte­
nances. The flats remain vested in the colony. · 

But the colony by their ordinance, which is held to ope­
rate as a grant, assigned them to the proprietors of the up­
land, but not to exceed one hundred rods. The State suc­
ceeding to the colony, and their rights and property, now 
holds the same beyond that distance. 

5. As citizens of the State, defendants had equal rights 
with plaintiff to cut the grass beyond the one hundred rods. 

Ingalls ~ Stinson, for plaintiff. 
To lands thus situated, a good title can be acquired by 

deed or by possession. 
1. By deed. A. deed of the upland bounded on the water 

carries the title to the flats. Lapish v. Bangor Bank, 8 
Maine, 85; Storer v. Freeman, 6 Mass. 435; Parker v. 
Bates, 13 Pick. 260; Sparhawk v. Bullard, 1 Met. 95; 
Austin v. Center, 1 Mass. 231; Lufkin v. Haskell, 3 Pick. 
356 : Com. v. Alger, 7 Cush. 63; Thornton v. Foss, 26 
Maine, 402. 

This right to the adjacent flats is not restricted to one 
hundred rods. It rests on usage, and not the ordinance 
of 1641, and in no case has this question of extent arisen. 

The vote of the propriety of Nov. 11, 1761, extends the 
grant of lot 84, (the farm in controversy,) to the water, 
that is, to the water at all times, or low water. 8 Maine, 
85. 

2. By possession. A. valid title to such lands may be ac­
quired by possession, open, exclusive, claiming ownership. 

The long continued possession in this case is evidence of 
a grant. 

The plaintiff had possession whether he had title or not, 
and can maintain this action against defendants, who were 
wrongdoers, for the disturbance of his possession. 
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TENNEY, J. -It is admitted by the defendants, that they 
cut the grass as alleged in the writ; and by the plaintiff, 
that it was done at a place more than one hundred rods 
from the upland. It appears from the evidence, that the 
grounds on which the alleged trespass was committed, were 
on a point of land extending between Kennebec and East­
ern river, to their junction with each other, and where the 
tide ebbs and flows; that the land is covered at high and is 
bare at low water at ordinary states of the tides. 

The plaintiff claims to maintain his title to the land under 
deeds of conveyance of the premises; and also by posses­
sion. He introduced a deed to himself from his father, David 
Clancey, dated. Oct. 1, 1839, which describes a parcel of 
land, as follows:- a certain parcel of land situate upon the 
neck of land between Kennebec and Eastern rivers, and is 
the southerly part of said neck, and beginning upon the 
west side of Eastern river at the south line of Oapt. Converse 
Lilley's land, at a rail fence, thence running by said Lilley's 
land west thirty degrees north across the neck aforesaid to 
Kennebec river, thence bounded westerly by Kennebec river, 
running down said river to the southerly point of said neck, 
and thence bounded easterly by Eastern river from said 
point, up Eastern river to the bounds first mentioned. The 
title of the plaintiff's grantor was by a deed from Charles 
Call, who had all the rights of Philip Call, jr., at the time of 
the decease of said Philip, dated May 9, 1799, containing a 
description similar to that in the deed to the plaintiff. Philip 
Call, jr., held under a grant from the Proprietors of Kenne­
bec Purchase, dated May 8, 1760, describing a parcel of land 
as follows: - "Beginning on Kennebec river at a marked 
tree on said river, on the southwesterly corner of Philip 
Call, sen'r., his land, from thence to run east thirty degrees 
south one hundred and seventy-six poles, to Eastern river, 
which line runs on the southerly line of Philip Call, sen'r, 
his land, thence to run southerly and southwesterly down 
said Eastern river, on. the water's edge, to the southerly 
point of the neck of land between the Kennebec and the 



LINCOLN, 1855. 455 

Clancey v. Houdlette. 

said Eastern river, at high water, thence to run northerly up 
Kennebec river to the first mentioned bounds." 

It is very apparent that the grant to Philip Call, jr., did 
not cover the land in dispute, it being entirely below high 
water. 

'l'he vote of the Proprietors of Kennebec Purchase, pass­
ed Nov. 11, 1761, if admissible in evidence, can have no 
effect to enlarge the boundaries of the land conveyed to 
Philip Call, jr. 

If no title to the flats was acquired under the grant to 
Philip Call, jr., the rights of the plaintiff thereto must be 
founded upon a disseizin of the Proprietors, made by him 
or some one under whom he claims. 

When the description of land conveyed in the grant of 
the Proprietors of Kennebec Purchase to Philip Call, jr., 
is compared with those in the dee,ls to David Clancey from 
Charles Call, and to the plaintiff from David Clancey, it 
will be perceived that the words "high water," in the for­
mer, are omitted in the latter. But when the whole is exam­
ined, it is at least doubtful whether it was the intention of 
the parties in the two last named deeds to vary the bounda­
ries of the land as acquired under the Proprietor's grant. 
And from the view which we have taken of the second ground, 
in which the plaintiff attempts to maintain this action, it 
does not become important, that a construction should be 
given to the language of the description of the land in the 
deeds to the plaintiff and that to his grantor. 

Had the plaintiff such rights, acquired by possession, as 
will enable him to maintain this action against the defend­
ants, who claim no right to the land by possession or other­
wise? 

By the letters patent to the council of New Plymouth, 
dated Nov. 3, in the 18th year of the reign of James I., of 
England, he granted the territory described, "together also 
with all the pine lands, soils, grounds, creeks, inlets, havens, 
ports, seas, rivers, islands, waters, fishings, mines, minerals, 
precious stones, quarries, and all and singular the commodi-
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ties and jurisdictions, both within the said tract of land lying 
upon the main, as also within the said islands, and seas ad­
joining." By this grant, the king was divested of his title 
in the premises, so that the principle, that he is supposed 
always to be in possession, and no disseizin can be effected, 
did no longer apply to these lands; but they were liable to 
disseizin, so far as they were susceptible of an adverse and 
exclusive possession. 

No surrender of the subject of the grant, or any part 
thereof, was made to the sovereign authority, after the de­
livery of the letters patent to the council of New Plymouth, 
so that the power to disseize the owner of the land was 
taken away. 

The lands in controversy could not have been held by the 
plaintiff unde:r the colonial ordinance of 1641, which is a 
part of the common law of this State, being more than one 
hundred rods from the plaintiff's upland adjoining; but they 
were of a character to be held by such exclusive and ad­
verse possession, that the owner thereof could be disseiz­
ed. Such lands have always been subjects of conveyance 
by deed, like uplands, though they have not been attended 
by all the incidents belonging to the latter, such as carry­
ing the right to adjoining flats, destitute of grass, under the 
colonial ordinance, without being embraced in the descrip­
tion. "A riparian proprietor with shore flats adjoining 
may convey his upland without his flats, or his flats with­
out his upland." Barker v. Bates t al. 13 Pick. 255; 
Adams v. Frothingham, 3 Mass. 360. The conveyance of 
salt marsh or thatch banks for salt hay by metes and bounds 
is as common as the conveyance of any other lauds. Luf­
kin v. Haskell, 3 Pick. 356. The fact, that they are cov­
ered with water at every tide, does not take away the power 
of a person to disseize the proprietor of them. The pos­
session may not be so perfect in all respects, and at all 
times, as of higher lands, but this does not preclude an ex­
clusive and adverse occupation; the causes which will pre­
vent the actual use of the land, when the water is upon 
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them, by the one, who is in possession when they are bare, 
will exclude another from obtaining the possession during 
the same time. Rights in, and perfect titles to such pro­
perty, have been obtained by disseizin. Sparhawk v. Bull­
ard, 1 Met. 95; Thornton v. Foss, 26 Maine, 402. 

In looking into the evidence in tho case, it appears, that 
for more than seventy-five years, the flats on which the acts 
complained of in the plaintiff's writ arc admitted to have 
been done, have been mowed and depastured, by tho suc­
cessive occupants and owners of the upland described in 
the grant from tho proprietors of Kennebec Purdrnso to 
Philip Call, jr. And when the upland has been conveyed, 
the possession taken by the purchasers under such deeds 
of the upland, has been simultaneously taken of the flats. 
This possession, by the evidence, has been open, notorious 
and exclusive, and comporting with tho usual management 
and improvement of a farm by its owner, so far as such 
management and improvement could take place upon land 
of the like character. Evidence was introduced by the de­
fendants, that the cattle of others living in the same vicinity 
wore permitted to go upon this land for pasturage; but 
it appeared further, that this was only when such cattle 
strayed from adjoining lands without tho agency of their 
owners, who did not at the time claim tho right to thus 
occupy the flats, but conceded the right of the owner of the 
plaintiff's upland to the exclusive use thereof. 

From the facts in tho case, it may be well inferred, if the 
flats were not embraced in the several conveyances of the 
upland, under which the plaintiff claims after the grant to 
Philip Call, jr., that by a verbal agreement, the possession 
of the flats was transmitted from the grantors to the gran­
tees, which would create a perfEct title, if continued for the 
term of twenty years. But if this were not the case, the 
evidence is plenary, that the plaintiff has held them in such 
a manner from the time of the conveyance of his father, 
David Clancey, to him, as to constitute a disseizin, and 
authorize the maintenance of an action for the acts admitted, 

VOL, XXXIX. 58 



458 MIDDLE DISTRICT. 

Bryant v. Glidden. 

as an invasion of his rights, although tho time during which 
such possession has be,211 in the plaintiff has boon loss than 
twenty years. Tito defendants bcin~ strangers to the title, 
cannot invoke it in their defence, in an action of trespass . 

. According to tho agreement of tho parties, tho defendants 
must be defaulted, and damage for tho sum of seven dollars 
and fifty cents. 

t BRYANT, complainant, versus GLIDDEN o/ al. 

In the trial of a complaint for flowing lands by means of a mill-dam, after 
the commissioners haye been appointed and reported the damages, such 
commissioners cannot be interrogated whether they exercised groat care in 
their proceedings, and in arriying at their conclusion. The jury are to 
judge whether the commissioners were inattentiye to their duty by their 
own standard. 

Of the duties of commissioners appointed under a complaint for flowing lands, 

Of the evidence required to set aside a verdict impeaching such commissioners' 
report. 

'Where such report is impeached by the verdict, merely showing that the 
verdict is erroneous, is not sufficient cause to set it aside, but it must appear 
that the jury acted under improper influences, or were affected by some bias, 
or misconceived some of the essential facts of the case. 

ON EXCEPTIONS from Nisi Prius, OUT'I'ING, J., presiding. 
COMPLAINT, for flowing land by means of a mill-dam. 
This case was before the Court, 3G ::\Iaine, 36, and the 

nature of it is therein fully stated . 
.A.t the trial, tho counsel for respondents contended, that in 

order to impeach the report of the commissioners, the jury 
must be satisfied that from the evidence adduced before the 
commissioners by the parties, and by their view of the 
premises, they were influenced by bias or prejudice, or were 
inattentive or negligent of their duties in the premises. 

'l'he defendants propounded to the chairman of tho com­
missioners, who was a witness, the question-" whether or 
not they exercised great care in tho discharge of their duty 
in examining the premises, hearing the parties and arriving at 
their final decision and making their report," which being 



LINCOLN, 1855. 459 

Bryant v. Glidden. 

objected to by the complainants, was rejected by the Court, 
but he was permitted to state what they did in the discharge 
of their duty. 

The Court instructed the jury that the report of the 
commissioners was conclusin, unless impeached by the com­
plainant, to do which the burden of proof was on him to 
satisfy the jury, that the commissioners in the discharge of 
their duty, committed an error of such an extraordinary 
character or grossness as to imply that it was occasioned by 
some partiality, bias, prejudice, inattention to, or uufaithful­
fulness in the discharge of that duty, and that if such error 
implied the mildest of these terms, such as "inattention to," 
it was a sufficient impeachment to authori11e them to correct 
or set aside the report. 

The jury returned the following nrdict: -
The jury find that the fiowing of the complainant's land 

described in his complaint, did occasion damage to the same, 
and for three years next before the institution of said com­
plaint they assess damages for the complainant in the sum 
of one hundred and twenty-nine dollars and sixteen cents. 

The jury further find that the yearly damages sustained 
by the complainant by the flowing of his said lands since 
the institution of said complaint, is twenty-seven dollars and 
eighteen cents. 

The jury further find that it is necessary, that the re­
spondents should hereafter be allowed to flow the round or 
upper meadow, (so called,) and the lower meadow, (so call­
ed,) both embraced in the land described in said complaint, 
up to the upper margin thereof, which separates the same 
from the adjoining upland at all times, except as follows: 
That said round or upper meadow separated from said lower 
meadow by a line drawn along the northern margin of the 
canal, (so called,) near the great bluff, ought not to he flow­
ed, and the respondents are prohibited from flowing the 
same from the tenth day of :May to tho first day of Sept. 
in each year. 

And the said lower meadow from said margin of said canal, 
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to a line crossing the opening at the foot of said lower 
meadow, running paral1el with the road near the same, ought 
not to be flowed, and the respondents are prohibited from 
flowing the same from the first day of July to the: first day 
of September in each year. .And that no future damages 
will be done to said lands by the flowing of the same_ as 
above provided for and regulated. 

A motion was filed to set this verdict aside as being 
against law, eviuence and the weight of evidence_, and be­
cause by it justice had not been done between the parties, 
but great injustice had been clone to the respondents. 

Upon this moti(}n the argument of the respondents was 
confined to the report of the commissioners. 

A great number of witnesses was examined, but the na­
ture and bearing of the testimony appear in the opinion of 
the Court. 

Tallman, with whom was Ingalls, in support of the ex­
ceptions and motion. 

Gould, for the complainant. 

TENNEY, J. - Inriuiry was made by the counsel for the 
respondents of one of the commissioners "whether or not, 
they exercised great care, in the discharge of their duty, 
in examining the premises, hearing the parties, and arriYing 
at their final deci:iion and making their report." Objection 
being made, tho answer to the question was not allowed by 
the Court to be received. 

It is now insisted, that the question was proper, as atten­
tion and care is a fact, independent of any outwanl appear­
ances, circumstances or a~ts, being an operation of the mind 
merely. It was the purpose of the complainant to show, 
that the commissioners committed an error of such a char­
acter, or grossness, as to imply that it was occasioned, at 
least, by inattention to the discharge of their duty. This 
error was not attempted to be proved in any other manner, 
than by the acts of the commissioners, and the result to 
which they came upon the facts adduced. In the perform-
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ance of the service undertaken by the commissioners, what 
they might have regarded as great mental attention to the 
transactions taking place touching the business before them, 
independent of their own action, or the conclusions to which 
they might come, could be of no importance to the parties. 
Evidence of a design to do all, which they believed tho law 
required of them, in the discharge of their duty, would not, 
under tho law as settled in this case, protect their report 
from impeachment, if the jury should be satisfied, that the 
things which they intended to do, fell far short of the duty, 
which the law required them to perform, and that their 
errors were so gross, that in the judgment of the jury it 
implied inattention to the discharge of that duty. On the 
principle contended for, the most palpable blunders, which 
were highly injurious to a party, might be overcome in 
effect, by the testimony of the one, who committed them, 
that he was very attentive to all the transactions and in­
tended to do all, which duty demanded of him. 

But the argument of counsel is not properly applicable 
to the question put, and ruled by the Court to be inadmis­
sible. The question was not, whether it was the intention 
of the commissioner to bestow a great care, but whether 
such care was not e.xercised. 

'l'he complainant attempted to place before tho jury the 
state of things presented to tho commissioners when they 
were upon the ground, and thereby to prove that the re­
sults to which they arrived, as shown by the report, were so 
palpably erroneous, that at least inattention to the dis­
charge of their duty was imputable to them. This was the 
issue before the jury, to be determined by their conclusions 
alone, upon the facts in evidence. The conclusions of others 
from those facts, could have had no legitimate influence, and 
wore inadmissible. The jury were to form their own stand­
ard, by which to determine inattention in the commissioners 
to the discharge of their duty, and by which also they were 
to measure the degree of care, which should have been ex­
ercised by them. Whether the commissioners exercised the 
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degree of care, which they would treat as great, was not 
that which could have properly any effect upon the minds 
of the jury, and the answer to the question proposed was 
inadmissible. 

The respondents rely upon the motion to set aside the 
verdict for the rnrious reasons assigned therein. 

The instructions to the jury Leing legally correct, we must 
assume that they were olJsorved till tho contrary is clearly 
manifest. ·wherein instructions have boon violated has not 
been shown. 

Tho jury which tried the cause on tho original issues 
before the appointment of commissioners, found that the 
dam complained of did flow higher than did the former 
dam, under which tbe respondents claimed a prescriptive 
right to flow. The commissioners wore bound to keep this 
fact in view; and notwithstanding the greater light, which 
may have been thrown upon that question, as well as those 
which they were called upon to settle, even if it were suffi­
cient to satisfy them of the error of the jury, they wore 
bound to treat that verdict as conclusiYe upon them, while 
in the performance of their duty. They found no damage, 
and if the evidence convinced thorn, that none had l,ocn sus­
tained, they wore warranted in so finding. For damages 
did not necessarily follow the proof of simply a higher flow­
ing. The increased height might be so small, or such was 
tho character and quality of the land, that the additional 
elevation of the water would cause no damage. 

The complainant undertook to impeach the report of the 
commissioners, Ly showing such conduct, or remissness in 
them, in some respects, as would imply the existence of that, 
which would render the report inrnlid. To do this, numer­
ous witnesses were introduced, who were examined and 
cross-examined with groat minuteness, and at much length, 
to show the condition of the old dam, the old mills and oth­
er objects, which existed about them and about tho pond at 
the same time, as compared with the new dam, the new mills 
and fixtures, believed to have a bearing upon tho question 
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at issue. Tho state of tho water in the pond, which is 
of groat extent, at different seasons of tho year, and at dif­
ferent places when tho old dam was in existence, and also 
the state of the water, at the same seasons of the year and 
in the same places, since the erection of the new dam, was 
attempted to be shown by the complainant. The respond­
ents, on the other hand, introduced evidence upon these sev­
eral points, by many witnesses, whose testimony was suppos­
ed to tend to a different result from that presented on the 
other side. 

A question may have arisen also from the pr0of, whether 
the increased height of the water flowed by the new dam 
over that flowed by the old one, which by some of the testi­
mony appeared to have been very considerable, was occasion­
ed by a higher dam, or by a superior capacity to hold the 
water, without leakage, or by a greater perfection of the 
machinery in the mills, which required less water for its 
operation, and thus from one or both of these causes, the 
water was retained in the pond and on the adjacent mead­
ows and uplands, a longer period of time in each year. 

From all the evidence reported, which is exceedingly vol­
uminous, and in many respects contradictory, the questions 
in dispute before the commissioners were, as before the 
jury, many and various. 'l'ho case as a whole was one of 
unusual complexity, involving philosophical principles, in 
connection with disputed facts. 

It is not understood to be insisted in argument, that the 
commissioners were influenced by positive sinister purposes. 
Their known character and standing in society is such, that 
perhaps nothing short of clear and overwhelming evidence, 
would lead the mind to such a conclusion. But they are 
to be judged by the same law and the same rules, which 
are applied to every individual, and by them they must 
stand or fall. 

In a case like · this, some facts may have so far escaped 
the notice of the commissioners, and may have been deemed 
so important by the jury, that in their judgment, the report 
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could not well consist therewith; and hence tho want of 
this attention, may have been doomed of so extraordinary a 
character, as to imply such an omission, and disregard of 
duty as to be a successful impeachment of the report under 
the instructions given. 

We do not by any means intend to suggest, that the com­
missioners did fall into such errors, for such is not the ques­
tion before us. The case taken together, is one in which the 
Court might well doubt, on an examination of all the evidence 
spread out before it, whether therefrom it could come to a 
conclusion, which would with absolute certainty comport 
with perfect justice. "rhe jury have found at least inatten­
tion in the commissioners, in the performance of the ser­
vice undertaken by them; for such was the issue. Before 
the verdict can he disturbed under this motion, it must sat­
isfactorily appear from the evidence reported, that the jury 
were under improper influences, guided by prejudice, or 
affected by some bias, unwarranted by the evidence, or that 
they in some essential particular, misconceived the facts. 
And the questio1t now Lefore the Court is, whether tho jury 
conducted thus improperly in finding the commissicmcrs 
guilty of neglect in the discharge of their duty. This is an 
important question, and should not !Jc answered in tho 
affirmative, excepting from the evidence which produces con­
viction in the mincl, not simply that the Yerdict was errone­
ous, hut the direct fruit of those feelings ancl Yiews which 
disqualified them to sit as jurors in the case. Such is not 
the character of the evidence reported, in the estimation of 
the Court. Exceptions and motion overruled. 

Judgment on the 'verdict. 

APPLETON, J. 1 concurred in the result. 
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t CALL versus MITCHELL. 

Actions before a justice of the peace, may be once continued for a term 
not exceeding thirty clays, by another justice, on account of his absence at 
the time fixed for trial. A second continuance for the same cause, or a trial 
therein by another Justice, after thiiiy days from the return day, is illegal, 
and a judgment rendered thereafter is invalid. 

Jurisdiction of magistrates cannot be conferred by assent of parties. It is 
merely a statute regulation. 

Although the trial of an action before a magistrate is a nullity for want of 
jurisdiction, and on appeal the action is dismissed, the prevailing party is 
still entitled to his costs. 

ON EXCEPTIONS from Nisi Prius, CUTTING, J., presiding. 
This was an appeal from the judgment of a justice of 

the peace. The writ was returnable before one Bailey on 
Feb. 21, 1853. 

On the return day, the justice being necessarily absent, 
the action was continued by Cyrus Cotter, Esq., another 
justice of the same county, to March 19, following. 

When the time of adjournment had expired, Bailey being 
still necessarily absent, Cotter entered the action to be 
tried before himself, and continued the same to April 9, 
1853, when the parties appeared, the general issue was 
pleaded and joined, a trial had, and judgment rendered for 
the defendant. The plaintiff appealed and entered into 
recognizance with sureties to prosecute his appeal. 

The defendant filed a written motion to dismiss the action 
for want of jurisdiction of the justice to try the action, and 
render the judgment appealed from. 

That motion was granted, and the Judge also ruled that 
defendant was entitled to costs. 

Hubbard, in support of the exceptions, relied upon a 
waiver by the defendant, by pleading the general issue; and 
that here was subsequent assent, by which jurisdiction was 
restored. 1 Cow. 245 ; 7 Wend. 202. 

Ingalls and Stinson, contra, that the justice had no ju­
risdiction, cited Spencer v. Perry, l 7 Maine, 413; as to costs, 
Turner v. Putnam, 31 Maine, 557; Cary v. Daniels, 5 

Vor,, XXXIX. 59 
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Met. 23G; Jordan v. Dennis, 7 l\Ict. 590; Hunt ,. Inhab­
itants of Hanover, 8 Met. 343. 

TENNEY, J. - This action was brought, to be tried by 
Elias Bailey, a justice of the peace, on Feb. 21, 1853. On 
the return day of the writ, the justice was necessarily 
absent, and Cyrus Cotter, another justice of the peace for 
tho same county, continued the action to March 19, 1853, at 
which time justice Bailey was again necessarily absent, and 
justice Cotter being otherwise engaged, continued the action 
to April 9, 1853. On the day last named the parties ap­
peared, and the general issue was pleaded and joined, and 
upon a hearing, judgment was rendered for the defendant 
that he was not guilty and for his costs; from which an 
appeal was taken by tbc plaintiff, and brought into this Court. 

If a justice of the peace, by reason of sickness or any un­
foreseen cause, is unable to attend at the time and place by 
him appointed for holding a court, any other justice in the 
county, &c., may continue such cause once, not exceeding 
thirty days, &c., and in case the disability of the justice7 

to whom the writ was returnable, is not removed at the 
expiration of the time of adjournment, such action may be 
entered before, and tried by any justice of the peace of the 
same county at the time and place to which it was adjourned. 
R. S., c. 116, § 14. 

The justice who tried the cause, had twice continued it, 
and the hearing was more than thirty clays afior the return 
day of the writ. The justice had no jurisdiction when he 
entered the action, and hoard the parties. Spencer v. Perry, 
17 Maine, 413. 

It is however insisted by the plaintiff, that the defendant 
having pleaded the general issue, and upon a hearing having 
obtained a judgment in his favor, has waived all defects and 
irregularities in the proceedings. R. S., c. 116, § 30, has 
provided, that in all cases, except those mentioned in the 
first section, the defendant shall plead the general issue, and 
need not file any brief statement. By doing what the stat-
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ute required, the defendant has lost none of his rights. But 
an expresB waiver of all objection to-the jurisdiction of the 
justice, or consent that he should exercise it, does not con­
fer jurisdiction, when none existed by law. Willianis v. 
Burrill, 23 Maine, 144. 

After tho appeal was entered in this Court, it was proper 
for the defendant to appear and present his rights and have 
them protected, notwithstanding the trial was a nullity. 
Without the irregularities being brought to the attention of 
the Court, the defendant might be defaulted, and judgment 
be entered against him. The authorities referred to by him, 
are decisive upon this question. The dismissal of the action 
was a termination of proceedings thereon. 'l'he defendant 
was the prevailing party, and is entitled to his costs in this 
Court. Exceptions overruled. Judgment in 

favor of the defendant, for costs. 

t ERSKIXE versus DECKER. 

A purchaser of real estate, for a full consideration, of one who has the re­
corded title, without any knowledge that it was held under a fraudulent 
conveyance, will be protected in his title against the creditors of the fraud­
ulent grantor. 

ON REPORT from Nisi Prius, APPLETON, J., presiding. 
WRIT OF ENTRY. 
The demandant's title originated in a levy upon the prem­

ises as the property of Nathaniel Leighton. 
'l'he tenant claimed title, and it appeared that Nathaniel 

Leighton conveyed the premises to .A .. biel Erskine in Oct. 
1849, which deed was acknowledged and recorded on Dec. 
19, 1849. 

That on the same day Erskine conveyed the same to 
Sarah A. Leighton, wife of N athanicl, which was then re­
corded; and on Oct. 2G, 1850, Sarah A. and her husband 
conveyed the premises to tenant, who paid $800 therefor, 
and the latter deed was also recorded on Nov. 5, 1850. 

l 39 467 
\_46 442 
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It was contendoc1 by domandant that the deed from Na­
thaniel Leighton to Er.skine was fraudulent, ancl. in conse­
quence tho other deeds conveyed no title. 

(The report did not show when tho levy was made., hut 
it is supposed to have been made after the tenant had pur­
chased.) 

It was agreed that if in tho opinion of the Court this 
action can be mainta,ined on proof that the deed from 
Leighton to Erskine was fraudulent and void, the cause is 
to stand for trial; otherwise a nonsuit to be entered. 

Hubbard, for tho tenant. 

Ingalls, for demandant. 

TENNEY, J. -The demandant claims to hold a title to the 
land in question under a levy of an execution against Na­
thaniel Leighton in favor of James Erskine, which had heen 
assigned to him previous to the extent upon the promises; 
and by a deed from James Erskine to himself. 

The tenant holds under a deed from Sarah A. Leighton and 
Nathaniel Leighton, given to him on Oct. 2G, 1850, recorded 
Nov. 5, 1850. Sarah A. Leighton had a conveyance of the 
samo from Abiel Erskine, by deed dated Dec. 19, 1849, and 
recorded the same day. Abiel Erskine took a deed from Na­
thaniel Leighton on Oct. 6, 184(), recorded Dec. lD, 1849. 
The deed last mentioned was resisted, as fra 11dulent, and it 
was contended that the other deeds conveyed no title. 

The evidence adduced was reported; and by the agree­
ment of parties, upon that evidence, unless the dernandant 
can maintain his action by showing merely, that the deed 
from Nathaniel Leighton to Abiel Erskine is fraudulent ancl 
void, he is to become nonsuit: His right to recover is not 
to depend upon the question ·whether the tenant had notice 
of such fraud, if it existed, or of the circumstances under 
which that deed was given. Nothing is presented in the 
evidence, tending in the slightest degree to prove, that he 
had any knowledge wbateYer of the facts touching that 
conveyance. When he took his deed, there is no suggestion 
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that he did not pay a full consideration therefor; and the 
prior deeds of the land from Nathanrel Leighton to A.biel 
Erskine, and of the latter to Sarah A.. Leighton, were duly 
recorded. A.nd the tenant, being an innocent purchaser, for 
consideration, is entitled to hold the premises according to 
the settled doctrine of the law. Goodale, adrn'r, v. Nich­
ols, and Sutton v. Lord, reported in 1 Dane's A.br. 631, as 
having been decided in the county of Essex, the former in 
1793, and the latter in 1808. The same principle is recog­
nized in 8ornes v. Brewer, 2 Pick. 184, and in Rowley v. 
Bigelow, 12 Pick. 307; also in Neal Y. Williarns, 18 Maine, 
391, and numerous other authorities. 

P laintijf nonsuit. 

t BEALS, cornplainant, versus FURBISH. 

The accusation and examination of the complainant under c. 131, R. S., may 
be made before as well as after the birth of the child; and are not required 
to contain allegations of an accusation in time of her travail, or of constancy 
therein. 

Nor is it necessary to state the precise time when the child was begotten. If 
charged as having transpired between the first and fifteenth of the month 
recited, it is sufficient. 

That the complainant may be a competent witness, she must accuse the re­
spondent at the time of her travail and remain constant in such accusation. V 

This requirement at the time of her travail is satisfied, if her accusation is 
made during the interval of her pains. 

If, in her declaration, she allege the child was begotten on or about a certain 
day, it is a compliance with the statute. The certainty in criminal matters 
is not required in these proceedings. 

After a verdict against the respondent in a bastardy process, it is no ground 
for a new trial, that the jury found the child was begotten at a later time 
than that charged in the complaint and declaration. 

ON EXCEPTIONS from Nisi Prius, CUTTING, J., presiding. 
CmrPLAINT nuder c. 131, R. S., relating to bastard child­

ren and their maintenance. 
The accusation was made A.pril 21, 1854, and the child 

was born on the 12th of the same month. In this accusa-



470 :MIDDLE DISTRICT. 

Deals v. Furbish. 

tion her pregnancy is alleged to have commenced from the 
first to the middle of July, 1853. 

Her declaration in Court fixes the time she was made 
pregnant, on or about the 12th day of July, 1853. 

·when the cause came on for trial, a motion was made to 
quash the proceedings because the complaint did not allege 
any accusation of respondent during the time of her trarnil, 
or that she remained constant in that accusation, and time 
and place wore not alleged with sufficient certainty. 

This motion was overruled and respondent required to 
plead. 

Evidence was offered by complainant that durin2; her 
travail she accused the defendant of being the father of her 
child, and had been constant in such accusation, and evi­
dence was introduced by defendant tending to contradict it; 
but it appeared that in the intervals of her pains she did 
accuse the respondent. 

The complainant was permitted to testify. 
Evidence was produced by respondent tending to prove 

that ho was al,sent from the place whore the child was 
alleged to be begotten and that part of the State from ,July 
2d to July 19th, of 1853. 

The respondent requested the instruction that tho time 
and place being required to be stated in the accusation and • 
declaration, arc material averments, which she is required to 
prove, and is not at liberty to disprove, and to charge and 
prove an offence at another time and place; but the Court 
instructed the jury that time in this process was immaterial, 
and that if they were satisfied from all tho evidence in the 
case, that the respondent was the father of the child, they 
would find for the complainant, though it should appear 
that the child was not begotten between the 1st and 15th 
of July, 1853. 

The jury were required, if they found for complainant, to 
find whether the child was begotten between July 1st and 
15th, of 1853 . 

.A. general verdict for complainant was returned, and they 
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answtJrca the interrogatory that the child was not begotten 
between the 1st and 15th of July., but probably after. 

Bxceptions were filed by the respondent, and a motion 
to set t11e verdict aside as being against law and the weight 
of evidence. 

Lowell, Thacher o/ Foster, in support of the exceptions. 
The tt'me was not stated in the complaint as required in 

c. 131, § 1, R. S. The complainant ought not to have been 
admitted as a witness, as she did not accuse the respondent 
"during or at the time of her travail." c. 131, § § 7, 8, 
R. S., and c. 1, § 1, clause 1. Webster's Diet. "Travail." 
Blake v. Junkins, 35 Maine, 433; Maxwell v. Hardy, 8 
Pick. 560, and 21 Pick. 132. 

But if admitted she should have been confined to testify 
to the matters alleged in her accusation. The time stated 
was material, and she should not have been allowed to con­
tradict or vary it. R. S. c. 131, § § 1, 7; Foster v. Beaty, 
1 iiaine, 304; Rice v. Chapman, IO Met. 6. 

Gould, contra . 

.A.PPLEJToN, J. - It is urged that the proceedings before 
the magistrate taking the accusation and examination of the 
complainant, should have been quashed, because it is not 
alleged therein that she accused the respondent of being 
the father of her bastard child, at the time of her travail, 
and that she has continued constant in her accusation. 

By R. S., c. 131, § 1, the accusation and examination of 
the complainant may lie made before the birth of the child, 
which "if born alive may he a l:Jastard." By§ 8, the accu­
sation of the complainant at the time of the travail, that 
the person accused is the father of the child of which she is 
about to be delivered, and constancy in such accusation are 
required to render her a competent witness. These facts are 
not, by § 1, to be inserted in the preliminary proceedings. 
From the nature of the case, it must be so, because the pro­
cess before the magistrate may be had, and the accused re­
quired to give his bond before the birth of the child. 
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It is next objected that the time and place when and 
where the complainant's child was begotten were not stated 
in said complaint and warrant, with reasonable and sufficient 
certainty. 

The allegation is, '' that she was between the first and fif· 
teenth days of July, 1853, made pregnant with a child, and 
which was a male child, born alive, on the twelfth day of 
April, A. D. 1854." The statute, § 1, only requires that the 
justice " shall take her accusation and examination on oath 
respecting the person accused, and the time and place, as 
correctly as either can be described, when and where the 
child was begotten, and all such other circumstances as he 
may deem useful in the discovery of tho truth." 

No complaint is made that the place is not described with 
sufficient certainty. The objection taken relates only to the 
allegation as to time. In Tillson v. Bowley, 8 Grcenl. 163, 
in the examination l,efore the magistrate, it appeared that 
the complainant had charged the respondent with being the 
father of a child with which she was then pregnant, which 
she alleged was begotten on or about tho 11th of A_pril, 
without saying in what year. The complaint tore date 
Nov. 7, 1829. WESTON, J., says, "it is impossilJlo to mis­
take what April was intended," and the Court sustained the 
proceedings. In Marston v. Jenness, 12 ~- H. 144, an ob­
jection similar to the one in the case before us was taken, in 
reference to which GILCHRIST, J., remarks," we have already 
held, that a complaint under this Act was not a complaint 
for an offence, in Marston v. Jenness, 11 N. H. 156, and it 
follows that the strictness usually required in criminal pro­
ceedings is not requisite here." Robie v. McNuce, 7 Verm. 
419, a complaint was held to be a civil process and amend­
able, and that the certainty as to time required in criminal 
proceedings was not necessary. "We consider the verdict," 
says WILLIAMS, C. J., "has cured any defects if there wore 
any in the proceedings, even as the complaint was before 
the amendment." 

The complainant was properly admitted. Her accusation 
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of tho father was made "at the travail," after tho pains of 
labor had commenced, and before the birth of the child, and 
sbe is none tho less competent because it was made in a 
temporary interval of comparative freedom from pain. In­
deed it is not easy to perceive at what other time it could 
have been made. 

In the declaration filed in pursuance of§ 7, the allegation 
is that the child was begotten on or about the 12th day of 
July, 1853. This section requires that the declaration 
should state the time and place, when and where the child 
was begotten, "with as much precision as tho case will ad­
mit." The certainty in criminal proceedings is not neces­
sary. The declaration is sufficient within the statute. 

The jury rendered a general verdict of guilty, and upon 
inquiry by the Judge, answered verbally that "the child was 
not begotten between the 1st and 15th days of July, 1853, but 
probably after." This in no way changes tho verdict or de­
tracts from its effect. The gist of the matter before the 
jury was, whether the child of which the complainant had 
been delivered, was begotten by the defendant, and not on 
what particular day it was begotten. He was equally liable 
whether it was on the 12th or the 16th of July, as by the 
verdict it might have boon. As to the main fact in tho case, 
the jury found no difficulty. As to the time they could hard­
ly bo expected to be more accurate than the mother, and it 
would be a novel course of procedure to grant a now trial 
because tho jury could not on their oaths say on what par­
ticular day conception took place. 

Tho verdict rests on tho testimony of the complainant. 
Tho attention of the jury was clearly and forcibly directed 
to all the circumstances tending in any measurB to diminish 
the force and effect of her statements. 'l'he degree of credit 
to be given to her as a witness was a matter for them to 
determine. From the evidence as roported7 there is nothing 
indicating any such error on their part as to the facts, as 
according to well settled principles would require or justify 
our interposition. Exceptions and motion overruled. 

VOL. XXXIX, 60 
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'I- GOWDY versus FARROW. 

An offer in writing in an action pending in Court, made by the defendant's 
attorney in these words, "and now on this third clay of the term the defend­
ant, by his attorney, comes and offers to be defaulted for the sum of seventy 
dollars damages in said action;" is a compliance 1'ith ! 22 of c.115, R. S. 

And an offer so made, unaccepted, cannot be used as evidence for any purpose 
in the trial of the action. 

ON EXCEPTIONS from Nisi Prius, CUTTING, J., presiding. 
AssmrPSIT, to recover $87,50, for work on a school-house1 

which defendant had contracted to build. The writ was 
dated soon after the work was performed. 

At the first term an offer "to be defaulted for the sum of 
seventy dollars, damages in said action," was :filed. 

On the trial, a witness for defendant testified to declara­
tions of plaintiff, while performing the labor, that he was 
to have one half his pay when the house was completed and 
accepted, and the other in one year after. 

To contradict that witness the plaintiff offered to read 
the offer to be defaulted, which was denied by tho Court. 

Tho verdict for plaintiff being only for $4G,92, the plain­
tiff excepted to the ruling. 

Hubbard, in support of the exceptions, denied that this 
was a statute offer, and so was not exempted from being 
used as evidence. 

Gould, contra. 

TENNEY, J. - In c. 115, of R. S., which treats of pro­
ceedings in civil actions in Court, § 22, it is provided, that 
in any action founded on judgment or contract, "the defend­
ant may offer and consent in writing to be defaulted, and 
that judgment mn,y be entered against him for a specified 
sum in damages." Thi,s provision was undoubtedly intend­
ed to furnish an opportunity to a defendant, in order to put 
a stop to litigation, and consequent costs, to admit his 
liability for a certain amount, when the other party claimed 
in his suit a greater sum in dn,mages; and thereby present 
an inducement to the latter to accept the offer, and release 
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himself from the exposure to further litigation and the re­
covery of costs by the defendant, in consequence of a ver­
dict for a sum no greater than that offered. It does not 
appear to have been designed to afford any greater ad­
vantages to the plaintiff under such a judgment than those 
to which he would be entitled by a judgment entered upon 
a verdict in his favor. 

To prevent any further dispute between the parties after 
an offer to be defaulted, should be made and accepted, it 
would be proper in many cases at least, that the amount of 
the defendant's indebtedness should be :fixed. A default 
would not necessarily do this, in actions on contracts, where 
the damages were not liquidated. A hearing might be re­
quired after the default by the Court or the jury. In all 
cases, where the defendant should not deny his liability to 
some extent, but the controversy should be wholly as to 
the amount, a simple offer to be defaulted would be, if ac­
cepted, a withdrawal of his appearance, and allow the hear­
ing of the plaintiff on the question of damages, when such 
question should arise, to be e.v parte, which would probably 
not be expected to be so favorable to him, as it would be, 
if he could be fully heard, or his offer of the amount should 
be satisfactory to the other side. The statute was intend­
ed to be broad enough to embrace all actions where an 
offer could be made; and it was necessary therefore, to 
carry out the designs of its authors, that all further defence 
to an action, and also all questions of damages should be 
determined by the offer, if it should be accepted. Hence 
the propriety, that the sum, for which judgment mig·ht be 
entered, should be specified. When the offer to be default­
ed, and the sum in damages named is accepted, the plaintiff 
is immediately as much entitled to judgment, as he would be 
if the offer were in the identical language of the statute. 

The offer in writing of the defendant in this case "to be 
defaulted for the sum of seventy dollars damages in said 
action," is equivalent to an offer to be defaulted, and that 
judgment may be entered against him for that sum; and 
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comes within tho description of an offer, which cannot be 
used as evidence before tlie jury in the trial of the action, 
in the statutes of 184'7, c. 31, § 2. 

Exceptions overruled. 

COUNTY OF KENNEBEC. 

In the matter of JOHN HERSOM, on writ of Habeas Corpus. 

The Act incorporating the city of Augusta, proviuccl for the establishmcn.t 
of a municipal court consisting of one judge, who should have concurrent 
jurisdiction with justices of the peace in all matters civil and criminal with­
in the county of Kennebec. 

Justices of the peace can exercise jurisdiction over no offences not given by 
some statute. It is never to be presumed. 

By c. 170, R. S. they are authorized to punish by fine, not exceeding ten dol­
lars, persons convicted of certain offences, and to try all offences within their 
jurisdiction, and to sentence those convicted according to law, but under that 
Act have no authority to imprison. 

By c. 167, § 14, it is provided that "all fines and forfeitures given or limited 
by law in whole or in part, to the use of the State, may be recovered by 
indictment in the district court when no other mode is <'Xpressly provided." 

The punishment for a violation of ! 2, c. 166, of the laws of 1855, being by 
a fine of twenty dollars, and imprisonment of the offender, puts the offence 
out of the jurisdiction of a justice of the peace, without some e.cpress pro­
vision to that effect. No such provision is found in that Act. 

And a conviction under that section, of a violation of its provisions, before 
the judge of the municipal court of Augusta, and sentence thereon, are ille­
gal and void. 

THE petitioner represented to the Court that he was ille­
gally imprisoned in the jail at Augusta, and prayed for a 
writ of habeas corpus. 

By a copy of the mittimus annexed to the petition, it ap­
peared that a complaint had been made under oath against 
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him for an illegal sale of intoxicating liquors, before the 
judge of the municipal court for tho city of Augusta, under 
§ 2, of c. 166, of the Acts of 1855, on which complaint he 
was convicted before the judge of that court, and sentenced 
to pay a fine of twenty dollars and costs of prosecution, and 
to be imprisoned in the jail at Augusta for thirty days. 

Under this sentence the petitioner was now in prison. 
The writ was granted and made returnable before the full 

Court on June 25, 1855, and notice ordered to the State's 
Attorney for the county of Kennebec. 

On the return of the writ, the case was fully argued by 
Vose, County Attorney, against the discharge of the prison­
er, and by 

Lancaster, for the petitioner. 
The prisoner was remanded to await the advisement and 

determination of the Court. On June 28, the opinion of 
the Court, (TENNEY, J., on account of indisposition not being 
present at the hearing, and taking no part in the decision,) 
was drawn up and delivered by 

SHEPLEY, 0. J. - From the return made by the prison 
keeper to the writ of habeas corpus, it appears, that the 
prisoner was committed to prison on June 9, 1855, by virtue 
of a mittimus issued by the judge of the municipal court for 
the city of Augusta, reciting, that the prisoner had been 
tried and found guilty by him, of having on the fifteenth day 
of May, 1855, sold one quart of brandy to George W. Doe, 
contrary to the form of the statute; and had been tried by 
him and sentenced to pay a fine of twenty dollars and costs 
of prosecution, taxed at five dollars and sixty-one cents, and 
to be imprisoned in the county jail for the term of thirty 
days, and stand committed till said order be complied with. 

By the eleventh section of the Act incorporating the city 
of Augusta, approved on July 23, 1849, it is provided, that 
there shall be established a municipal court to consist of 
one judge, " who shall have concurrent jurisdiction with jus­
tices of the peace in all matters civil and criminal within the 
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county of Kennebec/ and jurisdiction in all cases of simple 
larceny where the property shall not exceed in value the 
sum of twenty dollars. His general jurisdiction of offences, 
other than larceny, is to be ascertained from tho jurisdic­
tion which justices of the peace have; and they, by tho R. S. 
c. 170, are authorized to punish by fine "not exceeding ten 
dollars" persons convicted of certain enumerated offences; 
and to try all offences within their jurisdiction and to sen­
tence those convicted according to law. They arc not author­
ized thereby to impose a fine exceeding ten dollars, or to 
imprison, for any time whatever. By particular provisions in 
other statutes they arc authorized as in cases of larceny to 
punish by a fine not exceeding twenty dollars, and by impris­
onment not exceeding six months. But their general juris­
diction is not thereby enlarged. No statute has been cited 
or noticed, giving to them a general jurisdiction of offences 
with power to impose a fine to the amount of twenty dol­
lars, or to imprison a person for any time. Such a juris­
diction, if it exists, must he derived from some statute 
specially conferring it. 

By the Act for the suppression of drinking-houses and 
tippling shops, approved on June 2, 1851, provision was 
made by the fifth section, that "any forfeiture or penalty 
arising under tho above section may be recovered Ly an ac­
tion of debt, or by complaint Lefore any justice of the 
peace or judge of any municipal or police court, in the 
county where the offence was committed." By the section 
referred to, as above, the sale of intoxicating liquors was 
prohibited. Hore tho jurisdiction was specially conferred; 
but by the Act approved on March lG, 1855, that Act and 
the Act approved on March 31, 1853, were repealed, saving 
all processes then pending, and leaving them in force for 
the punishment of all offences committed under them. J us­
tices of the peace cannot, therefore, have any jurisdiction 
by virtue of the Acts of 1851 and 185 3, of any such offence 
committed since the :first day of May, 1855, when the Act 
of 1855 took effect. If they have jurisdiction to punish 
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for offences committed since that time by the sale of intoxi­
cating liquors in violation of tho provisions of the second 
section of the A.ct of 1855, it must be derived from some 
provision contained in that A.ct. No such jurisdiction is 
conferred, or attempted to be conferred, by the second sec­
tion, which prohibits the sale. 

Thero is a provision contained in the nineteenth section, 
that "any penalties or forfeitures, the recovery of which is 
not otherwise provided for in this Act, may be recovered 
by complaint or indictment in any Court proper to try 
the same." This does not determine what Court is proper 
to try the same, but loaves it to he ascertained from exist­
ing laws. No provision has boon found in any section of 
the A.ct of 1855, expressly conferring upon justices of the 
peace, or municipal or police judges, any jurisdiction of tho 
offence of which the prisoner was found to be guilty. 

By the eighth section of tho Act they have jurisdiction to 
try and punish persons found to be guilty of certain offen­
ces therein named; but this does not include offences against 
the provisions of the second section. lt is insisted that 
jurisdiction is conferred upon them, by implication, from 
provisions contained in several of the sections. 

Provision is made in the twentieth section for an appeal 
from the decisions of such judge or justice of the peace, and 
for recognizances to be by them taken in cases, which might 
arise out of violations of tho provisions of the second section. 

Provision is also made for appeals from their decisions, 
by the twenty-ninth section, by language appropriate to au­
thorize them in cases arising under tho eighth section over 
which they have jurisdiction. Being suited to anthorize ap­
peals in such cases, no inference can be drawn that appeals 
from decisions made under the second section were intended. 

By the thirty-first section, provision is made that "when­
ever in this A.ct fine and imprisonment are the punishment 
provided for the offence charged, it shall be the duty of the 
justice or court to sentence the convict to both fine and im­
prisonment." This language is applicable to offences arising 
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under the 8th section, and no inference can be drawn that 
it authorized punishment to be inflicted for offences against 
the second section. 

Ry the thirty-second section, forms of process to be used 
are prescribed, and it is declared that they "sha11 be deem­
ed sufficient in law, for a11 the cases arising under this Act, 
to which they purport to be adapted." Among these forms 
is one for a complaint to be made to a justice of the peace, 
that the person accused, at a certain time and place, "did 
sell a quantity of intoxicating liquors" contrary to the form 
of the statute. There is also a form for a warrant to be 
issued by a justice of the peace on such a complaint and a 
form for a recognizance to be taken by him in case of an 
appeal from his decision, finding the accused guilty of such 
an offence. 

Neither of these forms contains any allegation or recital 
of a forfeiture of twenty dollars, or that the accused is liable 
to be imprisoned for thirty days. Such allegations or recit­
als are not necessary to their legal validity, and the omis­
sion of them is only noticed to show that no words arc used 
in the forms conferring a jurisdiction to punish by imposing 
a fine of twenty c1o11ars, or an imprisonment of thirty days. 
They cannot therefore inflict such a punishment by virtue of 
these forms. And a court cannot exercise jurisdiction over 
an offence when it cannot inflict the punishment prescribed 
for it by statute. Coni. v. Curtis, Thatcher's Crim. Cases, 
202. 

By the words "sha11 be deemed sufficient in law for all 
cases arising under this Act to which they purport to be 
adapted," no more is meant, than, that they shall be deemed 
legal and sufficient forms to be used in such cases. The 
mere enactment of correct and legal forms to be used for 
the prosecution and punishment of an offence, cannot confer 
jurisdiction upon a court or magistrate. If so, ancl the 
words "one of the justices of the peace" were stricken out 
of the complaint, and the words judge of probate, or coun­
ty commissioner1 were insertcd1 then a judge of probate 
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or county commissioner would have jurisdiction, without 
any other provision of law conferring such jurisdiction upon 
them. The same remark would be applicable to the pro­
vision authorizing appeals to be made from the decisions of 
justices of the peace. .A. provision authorizing an appeal 
from the decision of a court in criminal cases, cannot give 
the tribunal from which the appeal is allowed to be made, 
jurisdiction in all such cases. 

It is an established rule of law that the jurisdiction of an 
inferior court, or magistrate, is never to be presumed. It 
must be clearly exhibited. 

The enactments in the var:lous sections of the .A.ct of 1855 
do clearly show, that they were made upon the assumption 
or supposition, that municipal and police judges and justices 
of the peace had jurisdiction. If from such enactments, 
then, jurisdiction might be conferred by implication; then it 
might be, if it were capable of proof, that the provision con­
tained in the .A.ct of 1851, expressly conferring such juris­
diction, had been originally inserted in the .A.ct of 1855, and 
had been upon deliberate consideration, stricken out for the 
very purpose of depriving them of such jurisdiction. It is 
said that the intention of the Legislature to confer such a 
jurisdiction is clearly ascertainable from the provisions of 
the .A.ct, and that such intention should be made effectual. 
The intention of a legislative body is by the law regarded 
as a rule for a court to determine what construction the lan­
guage which the Legislature has used should receive. But 
no rule of construction is known, or admitted, by which a 
'clearly perceived defect, or omission in legislation to accom­
plish an important purpose in criminal law, has been, or can 
be supplied by inferring it from language used for another 
purpose not suited nor intended to supply that defect. 

If the intention of the Legislature could be used legally 
for the purpose of making the law what they supposed it 
was, and intended it should be, instead of a rule of construc­
tion to ascertain from the language used what enactments it 
had really made, this difficulty would remain, that no person 

VoL. XXXIX. 61 
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can conclude, or believe that tho Legislature intended, by 
the mere enactment of the forms, to give jurisdiction. The 
intention to give jurisdiction by the forms does not there­
fore exist. If forms alone are relied upon, the form of com­
plaint for a single sale is not a form addressed to a munici­
pal or police judge, and no provision is made that such form 
for a complaint shall be so varied as to make it apphcable 
to such a judge. 

Even in the construction of wills, in which the intention of 
the testator is to be preeminently the guide of the court, 
that intention cannot, however clearly discoverable, be made 
effectual, if there be found in the will no language used by 
which the object can be accomplished. 

In the case of Pickering v. Langdon, 22 Maine, 413, the 
opinion states, "but the court is not authorized to supply 
omissions by adding words even for such a purpose. The 
intention is one thing; and the execution of that intention 
by the testatrix, another. She must execute her intentions 
by the use of some language to give tothe Court the power 
to execute them to make them effectual." 

If the Court were to supply a clear defect of legislation to 
give magistrates a criminal jurisdiction, it would exhibit an 
act of judicial legislation forbidden by the constitution. 

The case of Commonwealth v. Leach, 1 Mass. 59, refer­
red to by the Attorney for the State in this county as one, 
in which the jurisdiction of the former court of general 
sessions in a criminal case was implied, does not authorize 
such a conclusion. 

The Court held, that jurisdiction had been conferred 
upon justices of the peace by the adoption, in that State, of 
the statutes of Edward III., expressly conferring such juris­
diction. 

The construction of the law respecting the punishment of 
offences for selling intoxicating liquors, in violation of the 
second section of the A.ct of 1855, appears to be this. The 
Legislature has, by enactments, provided for suitable forms 
to be used by justices of the peace for the punishment of 
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such offences, and has provided for appeals from their decis­
ions upon the supposition, that they had jurisdiction. That 
supposition is ascertained to be wholly unsupported and 
without foundation. To hold that those magistrates have 
thereby acquired jurisdiction, would be to make tho errone­
ous supposition of a legislative body the foundation, and 
the only foundation, upon which a jurisdiction could rest 
empowering such magistrates to imprison the persons of the 
citizens. The introduction of such a principle into the ad­
ministration of criminal law, cannot be admitted. 

The rule of law respecting the criminal jurisdiction of 
courts, is thus stated by Espinasse on Penal Statutes: "with 
respect however to statutes giving jurisdiction, a difference 
must be observed as to the superior and inferior courts. 
The courts above may have jurisdiction by implication, as 
in tho cases of penal statutes, mentioned; such as Rex v. 
Mallard, ante fol. 9, prohibiting any matter of public con­
cern under a penalty, but without appropriating it, and 
which is a debt due to the crown, and recoverable in the 
court of exchequer. That might be sued for in the courts 
above, though they are not named; but no inferior court or 
jurisdiction can have cognizance of any penalty recoverable 
under a penal statute, by implication. They must be ex­
pressJ,y mentioned in tho statutes themselves, and cogniz­
ance given to them in express terms." 

This language was adopted and sanctioned by the Court 
in the case of Bowers v. Green, 1 Scam. 42, in which the 
·opinion states, "jurisdiction not having been given expressly 
to justices of the peace, we are of opinion that the justice 
in this case had no jurisdiction." Whether the doctrine as 
stated by Espinasse, that superior courts have jurisdiction 
by implication, can be applicable to courts existing under 
our institutions, it is not now necessary to determine. 

All doubt, if any exists, on this subject, may be removed 
by presenting the provision contained in statute c. 167, 
§ 14, which is in these words: "all fines and forfeitures 
given or limited by law in whole or in part, to the use of 
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the State, may be recOYered by indictment in the district 
court when no other mode is expressly provided." 

By the twenty-seventh section of the Act of 1855, it is 
provided, that "all fines, penalties, and costs, and all sums 
paid on recognizances as in this Act provided, shall be 
paid into the county treasuries of the respective counties 
for the use of the State." 

When therefore no other mode of recovery is expressly 
provided, such fines and penalties were to be recovered by 
indictment in the dist:rict court. The whole jurisdiction of 
that court, was by the .Act of 1852 transferred to this Court, 
in which such fines and penalties are now recoverable by 
indictments; and for violation of the provisions of the 
second section of the Act of 1855, offenders may, on proper 
complaint, be brought before municipal or police Judges, or 
justices of the peace having jurisdiction, and may be by 
them bound over to answer for such offences in this Court. 

Petitioner discharged from imprisonment. 

APPLETON, J., remarked that he was not then prepared to 
concur. 

LAWTON versus BRUCE. 

To secure tho exemption of a homestead from attachment and levy for tho 
debts of the owner, it is essential that a certificate, as intlicated in § 4, of c. 
207, of Acts of 1850, should be filed with the register of deeds, in the 
county where the land is situated, 

Unless it clearly appears from the certificate, that exemption is claimed from 

the debts mentioned in § l, of that chapter, it will only be effectual against 
such as accrue after its record. 

But to be effectual against the debts provided against in § l, it must appear, 
that the debtor was at the time of the contraction of such debt, tho owner 
and continued to be such owner at the time of filing the certificate of the 
land to be exempted. 

He cannot by such certificate effectuate an exemption from debts which origi­
nated prior to the time he" acquired title to his land, although after Jan, 1st, 
1850. 

ON FACTS AGREED. 
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EJECTMENT. 
The demandant's title rests upon the recorded levy of 

an execution. The tenant claims title by virtue of c. 207, 
of the Acts of 1850. 

Demandant recovered his judgment on August 23, 1851, 
and had the same levied on June 29, 1852. The lot of land, 
with the buildings, did not exceed in value five hundred 
dollars . 

.A. portion of the debt on which judgment was rendered 
accrued after Jan. 1850. 

'l'he land in controversy being tenant's homestead, was 
first conveyed to him by a recorded deed on April 17, 1849; 
and on August 11, 1851, he conveyed the same to William 
W. Bruce. 

William, afterwards, on May 6, 1852, conveyed the same 
back to the tenant; and on the 8th day of the same May, 
he caused his certificate, claiming the same as his homestead 
exemption, to be recorded. 

If the Court shall determine that the action is maintain­
able, the tenant is to be defaulted; otherwise a nonsuit to 
be entered with costs for the prevailing party. 

F. Allen, for tenant. 
1. Section 1, of c. 207, is absolute and unconditionai; the 

lot shall be exempt from levy for all debts contracted after 
Jan. 1, 1850. The debt here was so contracted. 

2. The 4th § of this .A.ct is in the alternative. The head 
of a family may file a certificate; it is not imperative; 
not necessary in order to protect the homestead. It is 
only for the sake of convenience, only prima facie evidence 
of certain facts. 

3 . .A. creditor may show it to be untrue. It is a legisla­
tive mode of legalizing evidence which would not otherwise 
be so. The debtor is under no necessity of filing such cer­
tificate, it only facilitates his proof; his homestead is pro­
tected without it. 

North o/ Fales, for demandant, maintained 1st, that a 
certificate of record was necessary in all cases before an ex-
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emption can exist; that the very language of § 4 clearly 
demands it. 

2. That if this view is in conflict with§ 1, the answer was, 
that this section must yield to§ 4. The last must stand. 6 
Mod. R. 267; Co. Litt. 111 and 115. 

3. But if both sections are to be reconciled, it may be 
done by applying them to two classes of cases; § 1, to those 
who owned and were in actual possession of a homestead 
at the time the Act took effect; § 4, to those who acquired 
a homestead after the Act took effect. This view will be 
strengthened by considering the Act of 1849, which was re­
pealed by the Act of 1850. 

The Act of 1849, exempted the real estate of a resident 
citizen to the amount of $500, from any debt contracted 
after Jan. 1, 1850; the Act of 1850, § 1, continued and 
confined the exemption to strictly a homestead, changing 
the general exemption of real estate to that only of a cer­
tain description. 

By § 4, provision was made for those, who had not acquir­
ed a homestead at that time, but should afterwards, and 
might wish to have it exempted from debts, contracted after 
the certificate should be recorded. 

Notice seems to have been intended in any event by the 
Legislature. 

4. If either construction should prevail, the tenant had 
no case, for under the first no record was made, until the 
debt was contracted and judgment rendered; and under the 
second he did not acquire the lot until May, 1852, and 
made his record thereafter. 

APPLETON, J. - On Aug. 14, 1849, an Act, c. 135, "to 
exempt homesteads from attachment and levy or sale on 
execution," was passed, which by its terms was "to take 
effect from and after the last day of December next." By 
this Act, real estate to the value of five hundred dollars was 
protected from seizure and sale, or levy on execution against 
its owner. 
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The .Act of 1849 was repealed the following year by stat. 
c. 207, by the first section of which lands and buildings not 
exceeding five hundred dollars in value were exempted from 
" seizure or levy upon any execution issued on a judgment 
recovered for any debt contracted jointly or severally, after 
the first day of January in the year of our Lord one thous­
and eight hundred and :fifty," which was the day when the 
A.ct repealed was to have taken effect. The design of this 
section, though varying from the law of the preceding year, 
which had exempted the real estate of the debtor claiming 
the benefit of that A.ct from levy or sale on execution " on 
any debt contracted after the passage" of the A.ct, was ap­
parently intended to preserve and continue the rights ac­
quired by the first statute and which but for this provision 
might have been lost. 

It is provided, by c. 207, § 4, that the head of any family 
or any householder, wishing to avail himself of the benefits 
of this A.ct, may :file a certificate, by him signed, declaring 
such wish and describing the property, with the register of 
deeds in the county where the same is situated; and upon 
receiving the fees now allowed for recording deeds, such 
register shall record the same in a book kept by him for 
that purpose; and so much of the property in said certifi­
cate described as does not exceed the value aforesaid, shall 
be forever exempt from seizure or levy on any execution 
issued on any judgment recovered for any debt contracted 
jointly or severally by the person signing said certificate, 
after the date of the recording thereof j" and the record in 
said register's office, shall be prima facie evidence that the 
certificate, purporting to be there recorded, was made, sign­
ed and filed, as appears upon such record, and "upon being 
recorded as aforesaid, the property as described in the first 
section of this Act shall be exempted within the provisions 
thereof." By this section it is apparent that all wishing to 
avail themselves of the provisions of this A.ct must file their 
certificates, and that unless this be don~, they cannot claim 
the exemptions thereby allowed. The statute provides for 
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two classes of exemptions; by§ 1, from debts contracted 
after Jan. 1850, and by that in § 4, from debts accruing 
after the date of the recording of the certificate. But the 
record in each case is required for the protection of the 
public. The certificate should express clearly the exemp­
tion claimed, so that the public may be advised of the class 
of demands from which the estate is to be protected. If 
the debtor claims under§ 1, "the property as described in 
the first section of this Act shall be exempted within the 
provisions thereof," otherwise, the date of the recording 
of the certificate is the limit of indebtedness to which the 
estate is exposed. 

In this case, the defendant owned the land in dispute on 
the 1st of Jan. 1850, and would have been within the pro­
visions of § 1, had he retained his title and filed his certifi­
cate. But on the 11th of Aug. 1851, he conveyed the land 
to William W. Bruce, and by that conveyance, it at once be­
came liable to attachment, for the right of exemption confer­
red by the statute is not transferable. The defendant, up­
on the conveyance of the estate, became divested by his 
own act, of all right to assert any of the privileges confer­
red by statute. 

On May 6, 1852, the defendant again acquired title by a 
conveyance from William W. Bruce, and on the next day 
made his certificate, as required by statute, which was 
recorded on :May 8. His rights, consequently, originated 
under the last conveyance, and are limited by its date. But 
the debt upon which the judgment was rendered, and on 
which the execution issued upon which the plaintiff's levy 
was made, accrued prior to the date of the deed under 
which the defendant now claims. Ho cannot, therefore, 
claim exemption under § 4, as the judgment was recovered 
on a debt contracted prior to the recording of his certificate. 

By the agreement of parties, as the defence is not estab­
lished, a default must be entered. Defendant defaulted. 

TENNEY, J., took no part in the opinion, not being pres­
ent at the argument. 
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Fiu .... ~KLI:N' BANK versus BYRAM. 

For payments made by their cashier on checks overdrawn, the bank may main­
tain an action against the drawer. 

0:N" REPORT from Ni'si Prius, RrcE, J., presiding. 
A.ssUMPSIT. 

The writ contained one count for money had and receiv­
ed, and another for money paid, laid out and expended, 

A specification of plain tiffs' claims described them as for 
money paid out on defendant's checks, and they were pre­
sented. 

After the evidence was introduced, it was agreed to sub­
mit the cause to the full Court upon the testimony, with 
power to draw inferences as a jury might, and if the action 
is maintainable, an auditor to be appointed to audit the ac­
counts between the parties, whose report shall be final, and 
judgment to be entered thereon; but if otherwise, a non­
suit to be entered. 

The Court found that the cashier had permitted the de­
fendant to overdraw. 

Evans, for defendant. 
No action can be maintained by a bank against the drawer 

of a check, which it has paid. A. check is no evidence of 
indebtedness to the bank. A. check only shows that the 
party drawing had money in his hands. Story on Prom. 
Notes, § § 487, 488, 489. 

It is always supposed to be drawn upon a previous de­
posit of funds. 2 Story's R. 519. 

Payment of a check by a bank is an admission of having 
fonds of the drawer. It is drawn, not upon credit, but on 
one's own money. It is a breach of trust to pay it with­
out funds. It is also a breach of law, and neither can be 
presumed, nor allowed to be proved. Banking Law of the 
State. "Ex turpi causa non oritur actio." Lancaster 
Bank v. Woodward, 18 Penn., cited in A.m. Dig. 1853, 
;p. 90, § § 50, 52. 

VOL. XXXIX. 62 
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Usage to pay such checks, is not admissible. Same case 
cited. 

It is sometimes said, that checks arc bills of exchange to 
all intents. As between drawer and holder, they may re­
semble each other in several particulars; as between drawer 
and drawee no resemblance. Story on Prom. Notes,§ 489, 
note 5, § 498, note 2. 

The distinction is pointed out in Woodruff v. JJferchants' 
Bank, 2 Hill, 673; Story, § 490, note 1; Smith v. Poor, 
37 Maine, 462. 

Paine, for plaintiffs. 

APPLETON, J. -The evidence tends satisfactorily to show 
that the defendant has in his hands the funds of the Frank­
lin Bank, which its cashier permitted him to overdraw. 

It is insisted that such overdrawing is a loan, and as such 
within the prohibition of R. S., c. 77, § 19, which forbids 
any bank to make any discounts without at least two respon-

, sible names as principals, sureties or indorsers, and that no 
action can be maintained for any funds of the bank which 
may be proved to be in the defendant's hands or to have 
been paid on his check. But this cannot be regarded as 
correct. It is no part of the duty of the cashier to make 
discounts. The loans of the bank are to be effected through 
the agency of its directors. No loan is shown to have been 
made by the bank; no discount by its directors within any 
meaning which can be properly given to either the word 
loan or discount. This case is not therefore within the pro­
visions of § 19. 

The declaration contains the money counts, on which the 

plaintiff seeks to recover what is equitably due. If the 
cashier, without authority, misappropriates the funds of the 
bank; if he violates his trust; if he pay away money wrong­
fully and that money can be traced into the hands of one 
conusant of his breach of trust and participant in his wrong­
doings, it is difficult to perceive why redress should be de­
nied the bank, In this view, it is immaterial whether it is 
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paid out on a check or not. If the drawer of the check has 
no funds, the cashier is under no greater obligation to pay 
than if it were a mere verbal request. The overdrawing 
and the payment of the check overdrawn are both wrongful 
acts. If in such case the money of a bank has been misap­
propriated by its cashier, without the knowledge or consent 
of its officers, there is neither law nor equity in permitting 
the recipient to retain what he has received without right. 
The plaintiff may consequently recover the amount shown 
to have been overdrawn. 

The authorities cited by the learned counsel for the defend­
ant upon examination fail to sustain the position upon which 
the defence rests. In Hacker v. Anderson, 21 Wend. 372, 
it was held that an action cannot be maintained on a bank 
check, against the drawer, until after notice of presentment 
and non-payment, and that a check is in effect and form a 
bill of exchange. As between the immediate parties to a 
bill, the consideration may be inquired into, and it may be 
shown that nothing was due when the acceptance was given, 
or that it was in whole or in part an accommodation. So 
as between the parties the acceptance of a bill is presump­
tfre evidence of funds in the hands of the acceptor. Ken­
dall v. Galvin, 15 Maine, 131. "A check of itself," says 
WOODWARD, J., in Lancaster Bank v. Woodward, 6 Harris, 
357, "is not evidence of a debt or loan of money. The 
presumption is that it was given in payment of a debt and 
that cash was given for it at the time." In that case no 
such question was raised as is here presented. "It was 
attempted to prove a custom to pay overdrafts of solvent 
dealers with banks, but it failed, and if it had not failed 
such a custom should be abolished. Malus usus abolendus 
est." But it is not intimated in that or in any case, that if 
an overdraft has been paid by the cashier, that it cannot be 
recovered back by the bank from the individual thus over­
drawing. The defence is alike without foundation in law 
and in morals. 

According to the agreement of the parties, as the ac-
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tion is maintainable, an auditor is to be appointed, whose 
report is to be final, and judgment to be entered thereon. 

TENNEY, J., being unable to be present at the argument, 
took no part in this decision. 

Youxa versus WESTON t al. 

A memorandum and promise in writing by the makers of a note to pay it 
in any time within six years from the date of the writing, is in law, a promise 
to pay on demand. 

To such a promise the limitation bar begins to run from its date. 

And such new promise, though attested by a witness, is not a promissory note, 
but is subject to the limitation bar after six years. 

ON REPORT from Nisi Prius, RICE, J., presiding. 
Assu1IPSIT, upon the following promissory note: - "Jan. 

22, 183G, value received, we promise to pay our own order 
at the Franklin Bank, Gardiner, seven hundred fifty dollars 
eighty one-hundredths in sixty days and grace. 

"Benj. & Nathan ·weston." 
The note was indorscd by the makers. Partial pay-

ments were indorsed upon the note in July, 1838, and May, 
1842. This suit was commenced Nov. 9, 1849. 

Tho general issue antl statute of limitations were pleaded. 
Tho signature and partnership of defendants were admit­

ted. 
Plaintiff read in evidence, though objected to, a writing 

signed by the defendants, by their said partnership name, 
and witnessed by H. Stevens, who had since deceased, dated 
at Gardiner, Jan. 21st, 1842, as follows:" "\Ve hereby prom­
ise and agree to pay in any time within six years from this 
date, a note held by tho Franklin Bank for seven hundred and 
fifty dollars eighty one-hundredths and interest on tho 
same, tlated Jan. 22d, 1836." 

The Court were authorized on tho evidence admissible to 
draw inferences as a jury might and render judgment by 
nonsuit or default. 
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J. S. Abbott, for defendants. 
1. The note being without a witness, and without any 

payments made upon it within six years before the com­
mencement of this suit, is barred by c. 146, § 1. 

2. The memorandum is subject to the same limitation. It 
is in no way connected with or attached to the note; but is 
separate and distinct. 

3. But if it attaches to tho note, it cannot be construed to 
gfre the note life for more than six years from the date of 
the memorandum. Iu did not suspend or defer tho collec­
tion of tho note for a single day. 

4. No action could be maintained upon the memorandum 
alone. It is without any consideration of itself. 

H. W. Paine, for plaintiff. 
1. The Court, sitting as a jury, may well infer that the 

note referred to in the writing is the note in suit, the 
amount, the date, year, month, and day, place payable, all 
leave no doubt of it. 

2. The writing was therefore a renewal of the note and 
passed with it to the indorser. 

3. Tho promise was to pay at any time, at the ele~tion of 
the signers, within six years, and therefore, no cause of ac­
tion existed till the expiration of that time, otherwise no 
effect can be given to the words "within six years." 

4. The attestation of the writing was such as avoids the 
statute bar. Com. Ins. Co. v. Whitney, 1 Met. 21; War­
ren Academy v. Starrett, 15 Maino, 443 . 

.APPLETON, J. -This action is brought upon a note of the 
defendants for $750,81, dated Jan. 22, 1836, payable to 
their own order in sixty days from date and by them indors­
ed. The writ is dated Nov. 9, 1849. The statute of lim­
itations is relied upon as a defence. 

To avoid the bar of the statute thus interposed to pre­
vent his recovery, the plaintiff introduces tho following 
memorandum signed by the defendants:-

" We hereby promise and agree to pay in any time with-
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in six· years from this date, a note held by the Franklin 
Bank for seven hundred and fifty dollars, eighty-one hun­
dredths, and interest on the same, dated Jan. 22, 1836. 

"Gardiner, Jan. 21, 1842. 
"Benj. & Nathan Weston." 

"Attest, II. Stevens." 
On May 23, 1842, tho interest on the note to July 12, 

1842, amounting to $174,02, and the further sum of $424,98, 
were received and indorsod upon the note. 

It was held in Little v. Blunt, 9 Pick. 488, that" a now 
promise is regarded as a new cause of action, upon which 
tho statute operates in the same manner and for the same 
period of time as it did before in the original cause of ac­
tion." When a note or bill is payable on demand,, the 
statute of limitations runs from the date of the instrument, 
and not from the time of demand, because the right of ac­
tion accrues immediately upon giving the note. On a note 
payable with interest on demand, tho statute of limitations 
begins to run from the date of the note. "The debt,'' re­
marks :M:r. Baron PARK, in Norton v. Ellam, 2 Mees. & 
Wels. 461, "which constitutes the cause of action arises in­
stantly on tho loan. When money is lent simply, it is not 
denied that the statute begins to run from the time of lend­
ing. Then is there any difference when it is payable with 
interest? It is quite clear, that a promissory note, payable 
on demand, is a present debt, and is payable without any 
demand, and the statute begins to run from the date of 
it, then the stipulation for compensation, in the shape of 
interest, makes no difference, except that thereby tho debt 
is continually increasing de die in diem." 

Where a promissory note is payable "on demand with 
interest after six months," it is due presently. Rice v. 
JVest, 2 Fairf. 323. A promissory note payable on demand, 
but not to draw interest during the life of the promisor, 
will support an action upon it immediately after it is given; 
consequently, the statute of limitations commences running 
from its date, and not from the decease of the promisor. 
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Newman v. Kettelle, 13 Pick. 418. There is no difference 
between a note payable "when demanded" and one pay­
able on demand. In both cases the statute of limitations 
begins to run from the date of the note. Kingsbury v. 
Butler, 4 Verm. 458. So too with a receipt for borrowed 
money, whereby the borrower agrees to pay "whenever 
called upon to do so." Waters v. Earl of Thanet, 2 Q. 
B. 757. 

The promiso in this case, is to pay "in any time within 
six years from this date." The defendants were bound to 
be ready at any and all times. It is therefore to be re­
garded as a promise to pay on demand, and a suit might 
have been commenced immediately. 

But however that may be, the note seems to have been 
presented and partially paid on May 23, 1842, from which 
time a period of more than six years has elapsed. 

The statute oflimitations will defeat the plaintiff's claim 
to recover, unless he can bring himself within the provis­
ions of R. S., c. 146, § 7, by which an exception is created 
in favor of "a promissory note which is signed in the pres­
ence of an attesting witness." But the memorandum of 
Jan. 21, 1842, does not purport to be, and is not a promis­
sory note. It is merely a separate promise referring, pro­
bably, to the note in suit, and is neither within the spirit 
nor letter of this section. In Gray v. Bowden, 23 Pick. 
282, it was held, that an indorsement on a promissory note 
acknowledging it to be duo, signed by the maker and attest­
ed by a witness, is not an attested promissory note within 
the meaning of the R. S., c. 129, § § 4, 7, of l\fassachu­
setts, which is similar to the statute of this State, upon the 
same subject, to which reference has been had. The new, 
as well as the original promise, are alike subject to the stat­
ute bar of six years. The action cannot be maintained. 

Paintiff nonsuit. 
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YrnrnG versus GILBRETH. 

In the sale of personal property, delivery is essential to its validity, as against 
the creditors of the vendor. 

But where the article sold is ponderous, a symbolical or constructii-e clclivery 
will be sufficient. 

Thm, the sale of a shop will be effectual against creditors, by the delivery of 
its key, and that too at a place distant from the shop sold. 

ON EXCEPTIONS from Nisi Prius, RICE, .T., presiding. 
TRESPASS for taking and converting a shoemaker's shop 

situated in Mount Vernon. 
The defence was, that defendant, as deputy sheriff, attach­

ed the shop as tho property of one Jonathan Vining, on a 
demand of his creditor. 

The plaintiff, being in Massachusetts and a clerk in a store, 
claimed title from Jonathan by a bill of sale, made Sept. 2, 
1850, at Hallowell, whore tho key was delivered to him, and 
he paid $50 down and gave up a note he had against him 
for about the same amount. He kept the key about an 
hour, and then gave it back to Jonathan. 

Jonathan Vining built the shop in 1850, in Vienna, and 
in Feb. 1851, hired a piece of land in Mount Vernon and 
moved it there, and continued to occupy it to the time of 
the attachment, and from time to time offered to sell the 
same. Ho did not disclose the sale to plaintiff. 'l'ho pre­
siding J ustico ruled;. that tho delivery of the key of said 
shop was a sufficient delivery of tho shop to tho plaintiff, 
if made for that purpose at-tho time, and so understood by 
the parties. 

'rhe ;-erdict was for plaintiff and defendant excepted to 
the ruling. 

Kempton, for defendant. 
The doctrine of symbolical or constructive delivery has 

never received particular favor from courts, and is only 
allowed when the thing sold docs not admit of actual dc­
lfrery. 2 Kent's Com. 500. 

There arc some few cases when the delivery of the key 
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has symbolized the transfer of goods deposited in a ware­
house, and the wines deposited in a cellar, but none where 
the house and cellar have been thus held delivered. 

Herc the parties were not present at the place wliere the 
shop was, nor in the same town; the plaintiff docs not ap­
pear to have ever seen the property. In such case the 
delivery of the key and the continuance of the vendor in 
possession, can give no rights against his creditor. Cobb 
v. Haskell, 14 Maine, 303; Shumway v. Rutter, 8 Pick. 
443. 

Between the vendor and vendec no objection could be 
made to this delivery; with them the intentions and under­
standings of the contracting parties must govern. 

As between a creditor aud the vendor some other rule 
than the intentions and purposes of the parties to the con­
tract, must be established. 'l'he doctrine of the instruction 
disposes with the formalities of sale and the elements of 
contracts. 

Paine, for plaintiff. The jury have found the sale bona 
fide; in such cases slight evidence of delivery is sufficient .• 
Shumway v. Rutter, 8 Pick. 443. 

Here was tho sale of a shop and incapable of manual 
delivery; passing over the evidence of the property is 
enough. Rice v. Austin, 17 Mass. 197; Jewett v. Warren, 
12 l\Iass. 300; Boynton v. Veazie, 24 Maine, 286. 

A symbolical delivery, showing the purchaser's right to 
take possession and the right of control, is all that is 
required. Ludwig v. Fuller, 17 Maine, 162. 

APPLETON, J. - It is well settled that a shop built upon 
the land of another, with his consent, remains the personal 
property of the builder. 

In the sale of personal property, the delivery of the 
thing sold is necessary as against every one but the vendee. 
As to him the title passes without delivery. The delivery 
may be actual or symbolical. Where the goods are so 
situated as to admit of no delivery, the sale will be valid 
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without it. Ricker v. Cross, 5 N. II. 571. Where the 
articles sold are ponderous, a symbolical or constructive 
delivery will be equivalent in its effect to an actual one. 
So when goods sold arc in a warehouse, the delivery of the 
key has been deemed sufficient. The delivery of wine in 
a cellar is held to be made by a delivery of the keys of the 
cellar. The title to a ship at sea may pass by a delivery 
of tho bill of sale. 111 this case the shop was unsusceptiblo 
of manual tradition from its bulk. The delivery of the key 
was as complete a delivery as the subject matter reason­
ably admitted, and if in good faith, is sufficient to pass the 
title. 2 Kent's Com. 393; Ludwig v. F1tller, 17 Maine, 
162. 

The good faith of the sale is fully affirmed by the finding 
of the jury. Exceptions overruled. 

Judgment on the verdict. 

TENNEY, J., did not sit. 

PETTEXGILL 'Versus PATTERSON, Executor. 

Suits against executors must be commenced within four years from the time 
they give their bond and notice of their appointment, except in certain cases 
specified in the statute. 

"Where a creditor, having a cluim against an estate which is not due until 
the four years have expired, unless within that period, it has been filed i11 the 
probate office, he can have no remedy against the executor. 

And where the obligee in a bond given by the testator has recovered judgment 
for its penalty and execution for such sum as was due, against the executor, 
within the four yca1·s from the time he accepted his trust, scire facias will 
not lie after the four years have elapsed, to obtain execution for subsequent 
instalments. 

ON FACTS AGREED. 

SCIRE F ACIAS. 

The defendant was executor of the last will and testament 
of Foxwell F. Pettengill, and was qualified to act on Dec. 
27, 1847. 

His testator, with fo-ur other children, had given a bond in 
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$2000 to the father, Howard Pettengill, and A.nnie his wife, 
conditioned to furnish support to his wife, during her life. 

Howard Pettengill died. before the execution of the bond, 
but in his will he charged his lands with its performance. 

A.t the October term of this Court in Kennebec county, 
1851, the plaintiff recovered judgment against defendant as 
such executor, for the penalty of the bond, and execution 
was directed to issue for eleven instalments of $22 each, 
and costs. 

That execution was paid in Nov. 1851, and Oct. 1852. 
The present suit, the plaintiff still living, was commenced 

Feb. 4, 1854. 
If the suit is maintainable, a default is to be entered and the 

amount of judgment to be made up by the Court; otherwise 
a nonsuit to be entered with costs for the prevailing party. 

Vose, for defendant, contended that this action was barred 
by the statute of limitation. R. S., c. 146 § 29 1 and c. 120, 
§ 23; McLellan v. Lunt, 14 Maine, 254. 

If the plaintiff had a demand not due against the estate, 
the statute provides the way to obtain it. c. 120 § 25. 
If she has neglected that course, the law has cut her off 
from this. 

Lancaster, for plaintiff, replied that this was not an origi-
• nal but judicial writ, and was a mere continuation of the 

original action, and the statute would no more 3;pply to this 
than to that. But that was in season. JJforton Y, Morton, 
4 Cush. 518. 

APPLETON, J. -By R. S., c. 146, § 29, no action can be 
maintained against an executor or administrator after the 
expiration of four years from the date of his appointment, 
and notice thereof, except in the cases mentioned in R. S., 
c. 120, "where the provisions arc distinctly stated." In 
McLellan v. Lunt, 14 Maine, 254, it was held that a writ 
of scire facias, as well as .an action of debt, commenced 
more than four years after the appointment of an executor 
or administrator, though founded upon a judgment recoY-
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ered within four years, was barred by the statute of 1821, 
c. 52, § 26. This action is consequently barred, unless saved 
by the provision of R. S., c. 120. 

By R. S., c. 120, § 23, tho same limitation as to actions 
against executors and :administrators, is enacted as in e. 146, 
§ 29, subject only to the exception of "cases after mention­
ed." By§ 24, provision is made for the case where assets 
have been received after the expiration of the period of 
four years. 

The only section which is applicable is the twenty-fifth, 
by which it is provided when the demand of any creditor, 
"founded on any covenant, contract or agreement, shall not 
accrue within four years," that "the claimant may file such 
demand in the po bate office within said term; and the Judge 
of Probate shall direct the executor or administrator to 
retain in his hands assets, if there are sufficient, unless 
the heirs to such estate, or the devisees thereof, shall gfoe 
bond, with sufficient surety or sureties, in the opinion of the 
Judge of Probate, to such executor or administrator to 
respond to the same." When the security above referred to 
is given, the exocutor or administrator is not allowed to 
retain in his hands the assets of the estate for the purpose 
of meeting the demands referred to in § 25, but the remedy 
of the creditor is upon the bond. If no bond is given, then 
by § 27, the claim is to be brought against tho executor or 
administrator. 

It was obviously the intention of the Legislature, that four 
years should he a perfect bar to all actions, except in the 
cases specifically mentioned. The plaintiff does not bring 
herself within any of the statutory exceptions. Her claim 
was contingent and uncertain, depending upon the duration 
of her life. No demand was ever filed in the probate office. 
More than seven yean have elapsed since the defendant 
assumed his trust as executor. If no demand is filed in ac­
cordance with § 25, the executor has no right to retain the 
assets of the estate. 'l'hat right exists only when tho de­
mand is filed, and the heirs or devisees refuse to give the 

• 
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required bond, and upon such refusal the Judge of Probate 
shall direct him to retain such assets as may be sufficient to 
satisfy the demand filed. The defendant, if in no fault, 
should not be held, unless he has retained assets to meet 
the present claim. That he could not do without the direc­
tion of the Judge of Probate. The plaintiff cannot com­
plain that assets have not been retained, inasmuch as she 
has never filed in the pro bate office the demand which she 
now seeks to enforce. 

In Morton v. Morton, 4 Cush. 5181 no question as to the 
effect of the statute of limitations arose. Scire facias is 
undoubtedly the proper remedy to revive a judgment, but 
when barred by lapse of time, it cannot be maintained. 
Such is the condition of the present plaintiff. Her right to 
maintain the present suit is barred by statute. 

Plainti.ff nonsuit. 

TENNEY, J., did not sit in this case. 

TRAFTON versus GARDINER. 

The authority of an officer to arrest the body of the defendant, in an action 
of trespass, rests upon the want of property to be attached. 

• An attachment of property and an arrest of the body are unauthorized by 
the same writ. 

But when a return of an attachment has been made upon the writ, the officer 
cannot justify a subsequent arrest of defendant, by showing that he did not 
own the property attached, or that it was ineffectual. 

ON EXCEPTIONS from Nisi Prius, RICE, J., presiding. 
This action was trespass for false imprisonment. With 

the general issue the defendant filed a brief statement, jus­
tifying the acts complained of as done in discharge of his 
official duties, as deputy sheriff. 

'l'he defendant had a writ in trespass against the plaintiff 
& al. in his hands for service, having upon it directions to 
attach real estate. On this writ he made the following 
return:-
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"Kennebec ss. June 5, at G o'clock, P. :l\f., 1852. I 11ave 
attached all the right, title and interest that the defendants 
have in and unto all real estate in the county of Kennel1cc, 
and within five days filed in the office of the register of 
deeds for Kennebec county, a true and attested copy of 
this attachment, together with the date of the writ, the 
name of the parties, the sum sued for and the court to 
which the writ was returnable, and afterwards, by order of 
E. A. Chadwick, plaintiff's attorney, on the 12th day of 
October, 1852, I arrested the bodies of the defendants, and 
them conveyed to the county jail in Augusta and delivered 
them to the keeper thereof, together with a copy of this 
precept." 

In that suit judgment was obtained and execution satis­
fied by a levy upon real estate attached on the writ, but it 
appeared that the plaintiff had none within the county that 
could be attached. 

It appeared that the arrest and imprisonment of plaintiff 
were made in pursuance of the verbal instruction of the at­
torney of plain tiff in that suit. 

Defendant requested the instruction that the officer was 
authorized by the writ to arrest the body of plaintiff and 
to commit him to prison, if he failed to furnish a bond for 
his release. 

The Court declined so to instruct the jury; but did in­
struct them that after making the attachment, as appears 
by his return on the writ, the officer had no authority by 
virtue of said writ to arrest the body of plaintiff or commit 
him to prison. 

The verdict was for plaintiff. 

Bradbury o/ Morrill, for defendant. 
1. In his precept, the officer was commanded to attach 

property or hold to bail. He had not executed his writ by 
attachment of property, and the writ had not performed its 
office. 25 Maine, 110, and cases there cited. 

2. The officer does not, in his return, affirm that he had 
actually attached property. It is rather a statement of 
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what he had done, upon the supposition that plaintiff had 
property. 

Clay, for plaintiff. The writ did not authorize the offi­
cer to take both property and the body, and when he had 
taken one, it afforded him no authority to take the other. 
The same writ cannot be used both as a capias and writ of 
attachment. 

The return is evidence of the attachment, and that before 
the arrest. Having selected the mode of service, he cannot 
afterwards take another. Brinly v. Allen, 3 Mass. 561; 
Almy v. Walcott, 13 Mass. 73; JJfiller v. Miller, 25 Maine, 
110; Miller v. Scherder, 2 Conn. 262. 

SHEPLEY, 0. J. -The right of a creditor to attach tho 
property or to arrest the body of his debtor, rests upon the 
provisions of our statutes. 

It does not appear to have been the intention to permit 
a creditor to take the property of a debtor from his pos­
session, or to create a lien upon it, and at the same time to 
arrest his body. Hence the frame of the writ is such, that 
an attachment and an arrest are not commanded or author­
ized at the same time. This was the condition of the law, 
while this State composed a part of the Commonwealth of 
:Massachusetts. Almy v. Walcott, 13 Mass. 73. 

In this case the defendant, as a deputy of the sheriff, made 
his return on a writ in favor of William 0. Watson against 
the plaintiff and William Trafton, that he had on June 5, 
1852, attached all the right, title and interest of the defend­
ants in all real estate in the county, and that he had within 
five days filed with the register of deeds a regular notice of 
it. On October 12, 1852, he also returned on the same writ 
that he had arrested the bodies of the defendants and com­
mitted them to prison. 

The plaintiff did not prove to have had any real estate in 
the county liable to be attached. But the authority of the 
officer to arrest the body was not made to depend upon the 
fact, that the property attached was owned by the debtor, 
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or upon the fact that the attachment should prove to be 
effectual, but upon the want of property to be attached . 
.A.nd that want cannot be alleged to exist, when an attach­
ment of property has been returned upon the writ. 

Exceptions overruled. 

TENNEY, J., was not present at the hearing and took no 
part in the opinion. 

BowKER versus PORTER 9" als. 

The jurisdiction of justices of the peace and quorum in hearing a poor debt­
or's disclosure must appear from the record of their proceedings. 

Thus, a certificate by such justices that a poor debtor made a disclosure and 
they administered to him the oath required, on a day named, and that such 
hearing before them was in pursuance of a previous adjournment without 
certifying any time from which such adjournment was had, is invalid. 

ON REPORT from Nisi Prius, SHEPLEY, 0. J., presiding. 
This is an action of debt, on a poor debtor's relief bond. 
The defence was that he took the oath prescribed by law 

within the six months mentioned in the bond. 
By the records the creditor was cited to hear the disclo­

sure on the 17th June, 1852. The disclosure was on 22d of 
same June. 

The counsel for the creditor testified that he appeared 
when and where the plaintiff was cited, and that the debtor 
did not appear on that day. 

James O'Donnell and J. Pierce, jr., were the magistrates 
before whom the disclosure was taken. 

The copy of the record, certified by Justice O'Donnell 
alone, stated that on the eighteenth day of June, 1852, the 
debtor presented the citation, in due form and duly served 
and returned, and that the debtor was then and there ready 
and willing to make a full disclosure, and the creditor neg­
lecting to appear and select a justice, he (O'Donnell) ad­
journed the hearing for twenty-four hours, when ,Josiah 
Pierce, jr., a justice of the peace and quorum, was returned 
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on said citation by the officer and he accordingly appeared 
and acted in concert with the said justice. 

The other copy of record was under the hands and seals 
of said O'Donnell and Peirce as justices of the peace and 
quorum, and stated the examination of the debtor and that 
they administered the oath to him required. 

A portion of the record was as follows: - 11 Cumberland 
ss. On the twenty-second day of June, A. D. 1852, pursu­
ant to previous adjournment," o/C, 

On so much of the testimony as was admissible, the Court 
were authorized to determine the rights of the parties by 
nonsuit or default; if by default, the defendants to be heard 
in damages. 

Bradbury o/ Morrill, for defendants. 
The justices' certificate is conclusive as to notice, and evi­

dence to contradict it is inadmissible. Baker v. Holmes, 
27 Maine, 153. 

The certificate and record of justices show that all the 
statute requirements have been complied with and cannot 
be contradicted by evidence aliunde. Clement v. Wyman, 
31 Maine, 52. 

S. Lancaster and A. Gile, for plaintiff. 
Nothing is to be presumed in favor of the jurisdiction of 

these justices. State v. Hartwell, 35 Maine, 129; Libby v. 
Main, 2 Fairf. 344; Granite Bank v. Treat, 18 Maine, 
340. 

There is no evidence, that the two justices acted at all 
until the 22d of June, and then they had no jurisdiction; the 
record shows none. 

The parol evidence is admissible to show want of juris­
diction and also to show fraud which vitiates proceedings 
of courts of justice. 2 Starkie on Ev. 587. 

APPLETON, J. -That the authority of inferior magistrates 
to act, must appear from the record of their proceedings, 
and that nothing is to be presumed in favor of their juris­
diction, are familiar and well settled principles of law. 

VOL. XXXIX. 64 
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From the record before us, bearing date June 18, 1852, it 
appears that the debtor appeared on that day to disclose, 
and "the creditor having neglected to appear, by himself or 
attorney, to select a justice of the peace and quorum to 
hear said Porter's disclosure, the undersigned, a justice of 
the peace and quorum, residing in Portland, in the county 
of Cumberland, appointed by said debtor, adjourned the 
hearing of said disclosure for the space of twenty-four hours, 
when Josiah Pierce, jr., a justice of the peace and quorum, 
was returned on said citation by an officer, to wit: R A. 
Bird, deputy sheriff, to attend in behalf of said Bowker, 
and hear said disclosure; and he accordingly did appear and 
acted in concert with the undersigned." This is signed by the 
magistrate chosen by the debtor. What the magistrate thus 
appointed did in concert with the one selected liy the debtor 
is not disclosed, nor is any adjournment stated to have been 
made by them jointly or severally. 

From the certificate of the magistrates, it seems that they 
met and heard the disclosure of the debtor on the 22d of 
June, but, from aught that appears, they might as well have 
met on any other day. There is no day from which the ad­
journment was had to tho day of the disclosure. No author­
ity for the magistrates to meet on that day is shown, and 
without proof of snch authority, they could have had no 
jurisdiction. The disclosure consequently can afford no 
defence. 

Defendants defaulted. - To be heard in damages. 

HUBBARD versus AND. & KEN. RAILROAD Co. 

In claiming damages of defendants for the bad condition in which they left 
the passage-way from the highway to his tavern stand, the plaintiff cannot 
show that the carriages of travelers were upset by reason of defendants' 
omissicm. 

ON EXCEPTIONS from Nisi Prius, RrnE, J., presiding. 
TRESPASS qua re clauswni. 
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The defendants' railroad passed in the vicinity of the 
plaintiff's premises; and the latter proved that the defend­
ants had dug down and widened the wrought part of the 
highway, between their location on the west, and his tavern 
house on the east, and had thereby rendered difficult the ac­
cess from the highway to his house. 

There was some evidence tending to show a breach of 
plaintiff's close. 

The plaintiff also proved, that on two occasions the car­
riages of travelers had been upset in attempting to pass 
from the highway to his tavern house. 

This evidence was objected to, but admitted by the Court. 
A verdict was returned for plaintiff. 

J. H. Drummond ahd H. W. Paine, for defendants. 
The evidence objected to should not have been admitted. 
1. It had no tendency to prove the condition of the pas-

sage-way. 
2. The defendants could not have anticipated and could 

not have prepared to meet such evidence. 1 Greenl. Ev. 
§ 52. 

3. The introduction of such proof must lead to a multi­
tude of issues. 1 Greenl. Ev. § 448. 

Bradbury, for plaintiff, contended, that the evidence was 
admissible as showing the condition of the passage-way left 
by defendants, and also as bearing upon th.ti question of 
damages. 

APPLETON, J. -The condition of the road, as left by the 
defendants, was a matter for the consideration of the jury. 
That condition was to be ascertained from the testimony 
of witnesses. lf the fact, that one or more persons had 
been upset in driving over the road in question, were to be 
regarded as admissible fa evidence, then it would neces­
sarily be proper to receive testimony to show that the acci­
dents which may have occurred, were the results of careless­
ness or negligence on the part of those sustaining the in­
juries of which complaint is made. It would be equally 
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proper to show the numlier of carriages which may have 
safely passed over. But if proof of this description should 
be received, then the opposing party would obviously have 
the right of showing, that in all of those instances extra­
ordinary care had been used, for the purpose of reliutting 
the inference which might otherwise arise, that the road was 
safe and convenient. As many distinct issues might thus be 
raised as there were instances of carriages passing over the 
road. The attention of the jury would lie thus diverted 
from the questions really in dispute and directed to what is 
entirely collateral. Neither can such evidence be regarded 
as necessary. The width of the road, the smoothness of 
its surface, its elevations and depressions, the olistructions 
remaining thereon and their size and position, are all sus­
ceptible of exact admeasurement, and from these facts as 
disclosed with more or less of accuracy, it will be for the 
jury to determine how far and to what extent the condition 
of the road may have Leen the cause of injury to the party 
complaining. The evidence of carriageB havin~ been upset 
in attempting to pass from the highway to the plaintiff's 
tavern, was improperly recefred and a new trial must be 
granted. Collins v. Dorchester, G Cush. 396; Aldrich v. 
Pelham, l Gray, 510. Exceptions sustained. 

New trial granted. 
TENNEY, J., was unable to be present at the hearing and 

took no part in the opinion. 

t HUTCHINSON versus CH.ASE. 

One sole seized of a parcel of land with mill privileges attached, has no 
power to convey, with such land, the right of flowing lands above, held by 
him in common with another. 

But where a mill-dam, owned by tenants in common, flows thciT common 
lands above, a release by one to the other of the mill sites and all the privi­
leges and appurtenances thereto belonging, will authorize the grantee to 
continue the flowing of the lands above, and to transmit that right to his 
grantees without being liable to the payment of damages. 
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ON ExcEPTIONs from Nisi Prius, RICE, J., presiding. 
COMPLAINT, for flowing land by means of respondent's 

dam. 
The proceedings were commenced under c. 126, R. S. 
The complainant appeared to be the sole owner of lot 

No. three, alleged to be damaged by means of the dam. 
Respondent claimed the right to flow the same by sundry 

conveyances, through which he claimed the rights originally 
granted by the Commonwealth of Massachusetts to Edmund 
Bridge, Robert Page and Brown Emerson. 

In the grant to these persons were included the land 
where the mills and dam are located and the land flowed. 

Bridge released his interest in the grant to Page and 
Emerson, and Page afterwards released to Emerson, his 
interest in that part of the grant embracing the respond­
ent's mill sites. 

Afterwards Emerson, in 1790, conveyed to one Chase 
Elkins all the mill privileges on Hale's brook to Jep.nings' 
meadows, and one acre of land with each mill privilege, to 
be laid out so as best to accommodate the privilege on the 
eastern side of the brook, the said Elkins to have all said 
Emerson's right of building a darn or dams on that part of 
said brook mentioned, and also of building a dam and flow­
ing Hale's brook, pond or ponds, containing about twelve 
acres. 

The defendant appeared to have succeeded to all the 
rights of Elkins. 

The presiding Judge instructed the jury, that it appearing, 
from the record titles produced, that at the date of the 
deed from Emerson to Elkins, in 1 790, he was the owner of 
the land and privileges deeded to Elkins, and if satisfied 
that he was the owner with said Page, as tenant in com­
mon in said lot No. 3, then Emerson might convey the right 
to flow said lot No. 3, without paying damage. 

The verdict was for respondent. 

Bradbury 9" Morrill, in support of the exceptions, main­
tained that Emerson, who was sole proprietor of the mill 
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privilege, could not convey the right to flow lot No. 3, 
which was owned by the proprietors, and was in possessior:. 
of a third party, without paying damages, and cited Stevens 
v. Morse, 5 Greenl. 25. 

Bean, with whom was Paine, contra, sustained the in­
structions. 

No action could have been maintained against Elkins for 
the flowage; not by Page alone, because tenants in common 
must all join for injury to the common property; Page's 
remedy was by partition. Co. Lit. 198. 

He could not support an action at common law. Gilman 
v. Mellen, 12 Pick. 120; May v. Parker, 12 Pick. 34. Nor 
could he under the mill .A.ct. Tucker v. Campbell, 36 
Maine, 346. 

Such action would not lie by Emerson and Page, for Emer­
son had by his deed released his claim for damages. 

In this case the complainant derives title either from Em­
erson and Page or by disseizin; if in the former mode, he 
can have no greater right than they had; if in the latter 
mode he could not disseize of a right to flow which is in­
corporeal. 

RICE, J. -By the provisions of§ 5, c. 126, R. S., any per­
son sustaining damages in his lands, by their being over­
flowed by a mill-dam, may obtain compensation for the 
injury, by complaint to the District Court in the county 
where the lands so flowed shall be situated, or any part of 
the same. 

Section 9 of same chapter authorizes the owner or occu­
pant of such mill to appear and plead in bar of such com­
plaint, that the complainant has no right, title or estate in 
the lands alleged to be flowed; or that he has a right to 
maintain such dam and flow the lands for an agreed price 
or without compensation; or any other matter which may 
show that the complainant cannot maintain the suit. 

The complainant's land alleged to be flowed is situated 
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on Hale's brook upper -pond; and the defendant's dam is 
located on Hale's brook, below the lower pond. 

A grant of land, the exterior bounds of which included 
the several parcels now claimed by the complainant and 
defendant, was made by the Commonwealth of :Massachu­
setts to Edmund Bridge, Robert Page and Brown Emerson, 
July 2d, 1785. Bridge released his interest in the above 
grant to Page and Emerson, January 10th, 1787. 

Nov. 17, I 789, Page conveyed to Emerson that part of 
the land granted by the Commonwealth, on which the dam 
of the defendant, of which complaint is made, now stands. 

Sept. 18, 1790, Emerson conveyed to Chase Elkins cer­
tain lands and privileges, from "Lower Hale's brook pond 
to Jennings' meadow." This deed, after describing the land 
conveyed, continues, "as the said Elkins is to have all the 
said Emerson's right of building a dam or dams on that 
part of said brook, above described, and also of building 
a dam and flowing Hale's brook pond and ponds; said 
tract of land contains about twelve acres." 

So far as appears from the title deeds, Emerson, at the 
date of the above deed, was sole seized of the mill privi­
lege now owned by defendant, and seized as tenant in com­
mon with Page, of one half the land now alleged to be 
flowed. There is no evidence that the flowed land has been 
divided, and the tenancy in common thus sundered. 

It does not seem to be contested, that the title which 
Elkins acquired to the privileges and all his rights to flow, 
unless lost by adverse possession, have passed, by sundry 
mesne conveyances, to the defendant. 

The earliest deed put into the case by the complainant, 
under which he claims title to the premises alleged to be 
flowed, bears date Nov. 22, 1823. His sole seizin of the 
land was not controverted, subject however, as the defend­
ant contends, to his right to flow, in common with the 
complainant. 

The defendant contends that in 1790, Emerson being sole 
seized of the mill privileges below the lower pond, and at 
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the same time as tenant in common with Page of one half, 
of the land flowed, would have the right, by his dam., to flow 
the land owned in common by himself and Page, and that 
this assumed right of Emerson's could be con,eyed by him, 
and was conveyed to Elkins, under whom the defendant now 
holds. 

The possession and seizin of one tenant in common, is 
the possession and seizin of the other, because such posses­
sion is not adverse to the right of his companion, but in 
support of their common title. A.nd although one tenant 
in common takes the whole profits, yet this does not divest 
the possession of his companion. Greenl. Cruise, Tit. xx, 
Tenancy in common,§ 14. 

It is upon this general rule of law, as applicable to this 
class of tenancies, that the defendant relies, in his argument, 
to show that Emerson might lawfully flow the land owned 
in common by himself and Page, and also that tho grantees 
of Emerson were entitled to the same rights. 

The rule, though general in its terms, is subject to many 
qualifications. One tenant in common is not remediless in 
case his co-tenant shall assume absolute dominion over the 
common property. The right of each extends to all and 
every part of the common estate. Absolute exclusion of 
one tenant from any part, is a violation of his rights, for 
which the law will afford an appropriate remedy. 

"If two tenants in common be of a folding, and the one 
of them disturb the other to erect hurdles, he shall have an 
action of trespass quare vi et armis for this disturbance." 
1 Coke, 200, b, [ d.] 

"If two several owners of houses have a river in com­
mon between them, if one of them corrupt the river the 
other shall have an action upon his case." Ibid. [e.J 

One tenant in common is not authorized to exclude an­
other from the possession of land owned in common, or to 
destroy a chattel, or to sell the whole of it. If one tenant 
in common of land oust his co-tenant, the latter may main­
tain ejectment. 3 Wils. 118; Brackett v. Norcross, 1 Maine, 
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89. If he destroys personal property owned in common, 
trover lies. 1 Coke on Litt. 200, a. So if he sell the entire 
property. Farr v. Smith, 9 Wend. 338. 

The general rule seems to be well settled that one tenant 
in common cannot, as against his co-tenant, convey any part 
of the common property by metes and bounds, or even an 
undivided portion of such part. Bartlett v. Harlow, 12 
Mass. 348; Peabody v. Minot, 24 Pick. 329; Griswold 
v. Johnson, 5 Con. 366; Smith v. Benson, 9 Vt. The 
reason is obvious. His title is to an undivided share of the 
whole, and he is not authorized to carve out his own part, 
nor to convey in such a manner, as to compel his co-tenants 
to take their shares in several distinct parcels, such as he 
may please., Great Fall:~ Co. v. Worcester, 15 N. H. 412. 
Even though his deed may bind him by way of estoppel; as 
against the co-tenants, such deed is inoperative and void. 
4 Kent's Com. 368. 

Though tenants in common are, in legal contemplation, 
-all seized of each and eveTy part of the estate, still they are 
not permitted to do acts which are prejudicial to their eo­
tenants. 

Thus, if two tenants in common be of a wardship of the 
bodie, and one doth ravish the ward, and one tenant in com­
mon release to the· ravi:iher, this shall go in benefit of the 
other tenant in common, and he shall recovm the whole, and 
this release shall not be any bar to him. And as if two 
tenants in common be of an advowson, and they bring a 
quare irapedit, and the one doth release, yet the other shall 
sne forth and recover the whole presentment. 1 Cok. Inst. 

197, b. 
As one tenant in common cannot convey the ,entire estate, 

or the whole of any portion thereof, or give a valid release 
for injuries done thereto; so too, and for the same reasons, 
he cannot subject the common property to particular servi­
tudes, by which the rights of his co-tenants will be affected. 
These servitudes, or easements, must be created by the own­
er, and o~e tenant in common cannot establish them, upon 

°V-OL. XXXIX. 65 
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the common property, without the consent of his co-tenant. 
3 Kent's Com. 436; 2 Hilliard's A.br. 118. 

Such also is the rule of the civil law. He who has the 
property of an estate, only in common with others, without 
any division of the several shares, cannot subject any part 
of it to a service without the consent of all his co-partners; 
and any one of them may hinder it, until the estate being 
divided into shares, every one may impose a service on his 
own share if he think fit. A.nd likewise he who possesses 
in common and undivided, a portion of the land or " tene­
ment to which the service is so due, cannot by himself, free 
the land or tenement which owes the service i but the ser­
vice remains for the portions of others. For those senices 
are for every part of tho land or tenement to which they 
are due, and every one of the proprietors has an interest in 
the service for his own portion." Domat's Civil Law, Cush­
ing's ed. 1 1035. 

This principle has boon applied to the class of cases now 
under consideration, and it ha:, been clecidecl that one ten­
ant in common has no right, by means of a close erected 
on other land of which he is sole seized, to flow the land 
owned in common, without tho consent of his co-tenants. It 
is a wrong to his co-tenants, of the same character, and 
which allows of similar remedies, as if they had been sole 
seized. Odiorne v. Lyford, 9 N. H. 502; Great Palls Co. 
v. Worcester, 15 N. IL 412. 

The case of Tucker v. Campbell ~ al., 36 :Maine, 346, 
bas been cited to show, that in a complaint for flowing land 
owned by tenants in common, by means of a mill-dam, all 
the co-tenants must join. A.t the trial, it was evidently sup­
posed that the same principles were involved in this case 
that were settled by this Court in that. Such however is 
not the fact. In the case at bar there is no suggestion that 
the complainant is tenant in common of the land flowed. 
Of that, he is sole seized. We have already seen that he is 
not, as was supposed, tenant in common of the right to flow. 
'l'herefore the legal objection to the maintenance of the pro-
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cess, supposed in the argument, does not exist. But were it 
otherwise, the difficulties presented in Tucker v. Campbell, 
would not exist in this case. If the defendant is owner of 
one undivided half of the right to flow, the complainant is 
the owner of the other half, and therefore on that hypothe­
sis, represents all the interest now existing in the land, ad­
verse to the defendant. A. judgment therefore which should 
settle the conflicting rig-ht to flow between these parties, 
would just as effectually close litigation, as though the com­
plainant was sole seized, because there is no other party in 
existence to join with him, or who could maintain a like 
complaint against tho defendant. There could, therefore, 
by no possibility, be multifarious and conflicting judgments 
in this case, as was supposed in the case cited. A.t most, it 
could only affect the question of damages. 

To flow the land owned in common, by one tenant in com­
mon, operates as an absolute exclusion of the co-tenant, 
pro tanto, from the beneficial use of tho common estate, for 
which he would have been entitled to a remedy at common 
law. In all cases, where applicable, the proceeding by com­
plaint has been substituted by the Legislature of this State, 
for an action at common law. No practical difficulties being 
perceived in the way of maintaining this process, we think 
it cannot be defeated by technical objections. 

A.s the case may be again presented to a jury, it may not 
be improper to make a suggestion in relation to the deed 
from Page to Emerson, under which the defendant holds. 
'rhat deed conveys one undivided half of the land upon 
which the defendant's dam is now located, with all the" privi­
leges and appurtenances thereunto belonging." Whether 
there was then, upon the land conveyed, a mill privilege 
and dam, by which the land now owned by complainant was 
flowed, the evidence does not disclose. If such was the 
case, then the whole right to flow would seem to have been 
in Emerson at the time he conveyed to Elkins, and to have 
passed by that deed to Elkins, and through him to the de­
fendant. 
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As the caso appears by the report, we are satisfied it was 
presented to the jury under an erroneous view of the law1 

and that a new trial should bo hacl. 
Exceptions sustained. -

Verdict set aside and new trial granted. 

TENNEY, J., being unable to attend at the argument of 
the cause, took no part in the decision. 

·r GREELY versus CURRIER. 

By§ 10, c. 130, R. S., it is provided that before serving a writ of replevin the 
officer is required to take from the plaintiff, or some one in his behalf, a bond 
to the defendant with sufficient sureties, in double the value of the goods re­
plevied. 

Such bond with only one surety is fatally defective, if objected to by a plea in 
abatement, or by motion seasonably filed. 

·when proceedings in replevin are quashed for such defect, the plaintiff cannot 
contest, by the introduction of testimony, the right of defendant to a return 
of the property. 

By the illegality of the proceeding, it is "made to appear" to the Court, on 
motion, that the property should be returned. 

ON EXCEPTIONS from Nisi Prius, RICE, J., presiding. 
REPLJ~VIN, 
The bond given by the plaintiff had only one surety. 
On the second day of the term to which the writ was re• 

turnable; the defendant filed a written motion, that for that 
cause, the writ might abate; and on the ninth day of the 
same term, he filed a motion for a return of the property 
replevied and for an order accordingly. 

The plaintiff contended as to tho first motion, that tho 
want of an additonal surety did not render the process 
fatally defective, and offered to pay the costs awarded and 
furnish the additional surety. 

But tho Court ruled, that they had no power to allow the 
same against the consent of the adverse party, and ordered 
the writ and proceedings to be quashed. 
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As to the second motion, the plaintiff objected that it was 
not filed in season, and that it should be made to appear 
that defendant was entitled to a return, and offered testi­
mony that he owned the property. 

But the Court ruled that the motion was seasonable, that 
as the case was presented. the ownership appeared to be in 
defendant and declined to hear the testimony, and ordered 
a return of the property. 

To all which plaintiff excepted. 

B. A. G. Fuller, supported the positions taken at the 
hearing, and cited 20 :Maine, 9G; 18 Wend. 521; 19 Wend. 
632; Hicks v. Hull, 11 B. Munroe, 53; Bloomer v. Craig, 
6 Dane, 310; Hodsdon v. Morse, 5 Mass. 314; Simonds v. 
Parker, 1 Met. 508; 2 Met. 492; c. 130, § 11, R. S. 

North, for the defendant. 

RICE, J. -By provision of § 10, c. 130, R. S., an officer, 
before serving a writ of replevin is required to take from 
the plaintiff, or some one in his behalf, a bond to the defend­
ant, with sufficient sureties, in double the value of the goods 
replevied, conditioned, &c., to be returned with the writ. 
This bond is provided for the security of the defendant, the 
taking of which is a condition precedent which must be com­
plied with before a legal service of the writ can be made. 
It, however, being a provision for the defendant's benefit, 
may be waived by him. Or if he choose he may take ad­
vantage of defects in the bond by plea in abatement or on 
motion. Johnson v. Richards, 2 Fairf. 49; Simonds v. 
Parker, ·1 Met. 508. A defect apparent on the record may 
be taken advantage of as well by motion as by plea in 
abatement. Chamberlain v. Lake, 36 Maine, 388. But 
such motion must be made within the time prescribed for 
filing pleas in abatement. Nickerson v. Nickerson, 36 
Maine, 417. The motion in this case was made on t]le 
second day of the return term and was therefore in season. 

In the case of Smith .y al. v. Fuller .y al. 18 Wend. 
521, and Hawley v. Bates, 19 Wend. 432, cited by counsel 
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for plaintiff, the Court held, that a defect appearing upon 
the face of the bond could Le taken advantage of on 
motion, if seasonably filed. Bonds in those cases, with one 
sur'ety, when tho statute required sureties, were held defec­
tive by the Court, but the plaintiffs wore permitted to file 
new bonds within thirty days on payment of costs. 'l'his 
permission was granted under authority of§ 31, p . .527, vol. 
2, R. S., of New York. No such authority is conferred by 
our statutes. 

The case of Hicks v. Hull, 11 B. Munroe, 53, in which 
the Court intimate, that in certain contingencies a new re­
plevin bond would be ordered, is founded upon statute pro­
visions similar to those existing in New York. 

Section 11, c. 130, R. S., provides, that if it shall appear 
upon the nonsuit of the plaintiff, or upon a trial or other­
wise, that the defendant is entitled to a return of the goods 
he shall have judgment therefor accordingly. 

How shall it be "made to appear?" Clearly not by the 
production of testimony, when the plaintiff is out of Court. 
That would authorize a party to try a question of fact be­
fore tho Court, without a writ and without a bond, which 
the defendant has a right to have tried by a jury, after a 
sufficient bond has been filed and legal senice made of the 
writ. It did appear from this fact, that the property had 
been taken without legal authority, and that tho defendant 
was entitled to a return. This want of authority being ap­
parent on the record, and being properly and seasonably 
brought before the Court and insisted upon, was conclusive 
as well upon tho Court as the plaintiff. The admission of 
the testimony offered would have been wholly unauthoriz-
ed. Exceptions overruled, and 

Judgment affirmed. 

TENNEY, J., was not present at the hearing and took no 
part in the opinion. 
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t FULLER versus TABOR. 

A dwellinghouse erected on the land of another, with the previous knowledge 
and consent ot the owner of the land, remains the personal property of the 
builder, 

And if so erected without such knowledge and consent of the owner of the 
land, his subsequent assent that it may remain, will make it equally personal 
property. 

Of the evidence of a conversion in an action of trover, 

ON EXCEPTIONS from Nisi Prius, RICE, J., presiding. 
TROVER for a wooden building. 
The plaintiff introduced evidence tending to show that he 

sold to Moses B. Brown a shop for a certain sum which was 
to remain his until paid for. Brown moved it on to a piece 
of land and fitted it into a dwellinghouse and underpinned 
it, and lived there until he died. His widow occupied the 
same when this action was commenced. There was no evi­
dence that it was ever paid for. 

It appeared that Brown moved it upon land of one Hoxie 
without his knowledge or consent. After finding the house 
there, Hoxie notified him the land was his, but Brown said 
he bought it of Reed, and afterwards agreed with Hoxie to 
buy the land of him and pay three dollars for it, but died 
without doing so. 

It also appeared, that the defendant had a deed of quit­
claim of the land where the house stood, from Brown; and 
that plaintiff demanded the shop and house of defendant, 
who said he had bought it of Brown and got a deed of it, 
and should keep it; that; Fuller could have a watch for it, 
but would not tak~ it. About one hundred dollars worth 
of labor and materials had been added by Brown. 

There was other evidence tending to show, that defend­
ant had never in fact exercised any actual control over the 
house. 

The presiding Judge instructed the jury, that if the build­
ing was put on Roxie's land by Brown without his knowl­
edge or consent, but when Hoxie was informed that the 
house was thus put upon his land he consented that it 
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might remain, it would be personal property and this form 
of action might be maintained; that the agreement by Hoxie 
to sell to Brown would not of itself be sufficient evidence of 
such consent by Hoxie; but that they might determine from 
the position of the parties, the circumstances of the case, 
together with the agreement testified to by Hoxie, whether 
he did give such consent. 

'rhe defendant requested instructions," that taking a quit­
claim deed of the building without taking possession of the 
land or house, or exercising any acts of control over it, bnt 
leaving it in the possession of Brown, was not a conver­
sion, though there may have been a demand by plaintiff ancl 
a refusal by defendant to deliYer, and that asserting a claim 
to the building, merely, without having the possession, is 
not an act of control over the property." 

Which instructions were refused; but the Court instruct­
ed the jury that to entitle the plaintiff to recover, he must 
prove a conversion of the building by the defendant, as 
alleged in his writ; that conversion consisted in the exercise 
of dominion and control over property, inconsistent with, 
and in defianc~ of the rights of the true owner or party 
having the right of possession. That taking a quitclaim 

• deed of the land and building and putting it on record 
would not, of itself, constitute a conversion; but they would 
look at all the evidence in the case, as well the taking and 
recording of the deed as the other acts and declarations of 
the defendant, and from the whole evidence determine 
whether he had, as matter of fact, converted the property to 

, his own use. -
The verdict was for plaintiff, and defendant excepted . 
.A. motion was also filed to set aside the verdict as against 

the evidence in the case. 

H. TV. Paine and A. Libby, for defendant. 
The house when placed on Hoxie's land and underpinned, 

without his consent, became real property. His consent that 
it might remain there, if afterwards given, was consistent 
with his right in it and would not make it personal property. 
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The request should lrnve been complied with. Fernald 
v. Chase, 37 Maine, 289, and cases there cited; Mattawam 
Co. v. Bentley 9'" al., 13 Barb. S. C. 641; Rand v. Sar­
gent, 23 Maine., 326. 

Bradbury 9'° Morrill, :for plaintiff. 

RrcE, J. -The evidence in this case tended to show that 
the house in controversy had been placed upon the land of 
one Hoxie, without his knowledge or consent, by Brown, 
under whom the defendant claims title. 

Hoxie, who was a witness, testified, "I did not know the 
house was there till some time after it was put there; can't 
say how long; the house was underpinned; I gave no con­
sent for it to be put there. .As soon as I saw it, I notified 
Brown that the land was mine. He said he bought it of 
Reed. I told him Reed owned only the eight rod strip east 
of it. Brown agreed to buy the land of me, and I agreed 
to sell it to him for three dollars; but he died without com­
pleting the trade." 

The Court were requested to instruct the jury, "that if the 
building sued for had been attached to the land of Hoxie, 
or any other person, other than Brown, by being underpin­
ned, without the consent of the owner of the land, prior to 
the alleged conversion, and remained so attached at the 
commencement of this suit, then this action cannot be main­
tained." 

This instruction was given. But the Judge further in­
structed the jury, that if the building was put upon Roxie's 
land by Brown, without his knowledge or consent, but when 
Hoxie was informed th~Lt the house was thus put upon his 
land, he consented that it might remain, it would be per­
sonal property, and this form of action might be main­
tained. 

It is a rule, that things personal in their nature, but fitted 
and prepared to be used with real estate, and essential to 
its beneficial enjoyment, having been fixed to the realty, or 
used with it, and continuing to be so used, become parts of 

VoL. XXXIX. 6 6 
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the land, accessione et destinatione, and pass with it by deed 
of conveyance. 1 Grccnl. Cruise, 4G. 

But an exception to this rule is admitted, when the par­
ties previous to the annexation of things to the freehold 
have mutually agreed, that they shall not become parts of 
the realty, but shall remain the property of the person an­
nexing them, or may be removed by him. Ibid. 

There can be no doubt that one may own a building stand­
ing on the land of another, with his consent, and may dis­
pose of it, and it will be liable to attachment, the owner of 
the land interposing no claim. Ashmun v. Williarns o/ al. 
8 Pick. 402. 

'l'he subsequent assen:t and ratification of Hoxie, with a 
full knowledge of all the facts, was equivalent to a prior 
agreement, and relates back to the time the house was put 
upon his land. 

It would be absurd to hold that a man is cornpelled to be­
come the owner of a house, against his will, simply because 
his neighbor, acting under a misapprehension as to the title, 
had placed it upon his land without his knowledge and con­
sent. Y ct such would be the result of the doctrine con­
tended for by the defendant. The instruction was obvious­
ly right. 

The instruction upon the point in relation to conversion 
is in strict accordance with well established legal principles, 
and we think the evidence reported authorized the finding 
of the jury. Exceptions and rnotion overruled. 

Judgment on the verdict. 

TENNEY, J., did not sit in this case. 

t AUGUST.A. MUTUAL Ji'mE lNs. Co. versus Ii'RENCII. 

A mutual insurance company, to maintain an action for an assessment, upon 
a premium note, must show that it was legally made. 

Thus, where such company being regularly organized, were authorized by a 
Legislative Act, as to all applications to them afterwards made, to take them 
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under their former organization, until the property to be insured in each 
class should amount to fifty thousand dollars, when the risks thus taken 
might be classified ; and the company after such Act received an application 
and issued a policy in one of the classifications and made an assessment upon 
the premium note ; it was ,held, that without showing that tho risks in 
each class equalled the sum required by the Act, the assessment was unau­
thorized and no action for it could be maintained. 

ON REPOR'r from Nisi Prius, RrcE, J., presiding. 
Assm1rs1T. 
The writ contained two counts. One was upon a note 

given by defendant for $225, dated Dec. 12, 1849, pur­
porting to be for value received in policy No. 3180, and to 
be paid at such times, and by such instalments as the plain­
tiffs should from time to time determine, pursuant to the 
Act of incorporation and by-laws of the company. 

The other count was for an assessment made Jan. 1, 
1853. 

Plaintiffs were incorporated in Feb. 1845, and soon after 
organized. In July, 184:9, the Legislature, by an additional 
Act, authorized the plaintiffs to make a classification of 
risks and the second section provided : -

" That all applications to said company for insurance 
hereafter made, may bo taken by said company under their 
present Act of incorporation until the property to be in­
sured in each class shall amount to $50,000, when the risks 
thus taken may be classed and policies issued. 'l'hc appli­
cations made under this section shall contain a provision 
for transferring the risk from the general company to a 
classified risk when the property to be insured in the seve­
ral classes shall amount to the sum aforesaid." 

The records of the corporation did not show any vote 
accepting the Act of 1849, or any vote of the directors, 
ordering a classification of the risks: 

From the register it appeard that defendant's risk was 
taken Dec. 12, 1849,-that the policy was No. 3180, and 
was in the third class. 

The secretary testified7 and the register exhibited showed, 
that plaintiffs commenced taking risks in the classes Sept. 
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1st, 1849; that they classified the old risks and the now 
risks taken in the classes after Sept. 1st, 1849, on the 
:first clay of Jan. 1850, into three classes; and on that day 
ordered an assessment on all the risks of the company to 
that time, which assessments included the risks taken in the 
various classes to that date. The amount of risks taken 
and registered in the various classes to Jan. 1, 1850, and 
in force at that time, was, class 1st, $42,000; class 2d, 
$100,000; class 3d, $83,945. The risks in all the classes 
on Jan. 1st, 1850, were over $1,000,000, and the old and new 
risks classified on that day, were over $60,000. 

It appeared that defendant's assessment of Jan. 1st, 1850, 
was $4,50, and had been paid. The first assessment on the 
third class was made by order of the directors, Jan. 1, 
1851, of which defendant's assessment was $19,12, which 
he had paid. 

The last assessment in such class was made Jan. 1st, 
1853, under which to defendant's policy was assessed $52, 
payment of which was refused, and is the subject matter of 
this suit. 

The Court were authorized to draw the same inferences 
from the facts that a jury might, and render judgment ac­
cording to law. 

Bradbury, for defendant, maintained that the assessment 
was illegal. It is made upon a part of the general company, 
when it should have been made upon the whole, thus mate­
rially increasing the defendant's liability. 

At the time of defendant's insurance, the Act of 1849 
had not been accepted by the company, nor has it ever been 
since. 

But no classification was authorized, even if it had been 
accepted, until the property in each class amounted to 
$50,000. In 1850, one of the classes fell short of that sum, 
and there is no evidence that it has ever reached it since. 
The attempt to make the classification was of no avail. 

The note could only be assessed according to the Act of 
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incorporation and by-laws of the company, which does not 
appear to have been done. 

North, for plaintiffs, argued that the acceptance of the 
Act of 1849 may be presumed from the exercise of the 
corporate powers granted. Penobscot Boom v. Lawson, 
16 Maine, 230, and cases there cited. A long time had 
elapsed since its exercise; it had been recognized at the 
annual meetings of the corporation; assessments had been 
made under it and paid by defendant, and if such questions 
were open to him, under the general issue, the length of 
time since the exercise of this power ought to put it at 
rest; that the acts of defendant show a ratification of the 
doings of the company, to which he cannot now object. 

APPLETON, J. - In case of a loss the assessment must de­
pend upon the number and amount of the policies which are 
to contribute. When a loss has occurred, it is a most mate­
rial question to determine whether the assessment shall be 
made upon all or only on a portion of the policies, which 
may have been issued. 

The right of the plaintiffs to maintain this action depends 
upon the validity of the assessments, which they seek to re­
cover. If there has been no valid assessment, it is obvious 
that the present action is not maintainable. 

By the original charter of the plaintiffs, the assessments, 
in case of loss were to be made upon all the policies issued. 
By the special Act, approved July 31, 1849, c. 250, authori­
ty is given to distribute the risks taken into three classes. 

The burthen is upon the plaintiffs to show the validity of 
their assessments. Assuming what is denied and the deter­
mination of which is not necessary for the decision of this 
case, that the plaintiffs have by their acts accepted the 
change made in their charter by the Act of 1849, still no 
authority is perceived by which the present assessment can 
be regarded as valid. 

By§ 2, of the Act of 1849, it is enacted that" all applica­
tions to said company for insurance, hereafter made, may be 
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taken by said company under their present Act of incorpora­
tion until the property to he insured in each class shall 
amount to fifty thousand dollars; when the risks thus taken 
may be classified, and the policies issued; the applications 
made under this section shall contain a provision for trans­
ferring the risk from the general company to a classified 
risk, when the property to be insured in the several classes 
shall amount to the fund aforesaid." 

It does not appear that the plaintiffs have ever had or 
now have the amount of fifty thousand dollars insured in 
their first class. On Jan. 1, 1850, the amount of risks tak­
en and in force, which according to the classification made 
would fall under the first class, amounted to $42,000. By 
the second section the division into classes could not then 
have been legally made. It does not appear that there has 
ever been a time in which there was a sufficient amount in­
sured to constitute the first class. There could be no valid 
assessment upon the basis of a classification, before the 
classification itself could legally take place. The existence 
of the facts, which should precede a legal distribution of 
risks into classes, is not shown. Until their existence is 
established, tho corporation could not classify their risks, 
nor make their assessments upon the basis of a division 
into classes. Plctintijf nonsuit. 

TENNEY, J., did not sit in this case. 

t ELLIS versus ELLIS. 

An assignment of partition fences, by fence viewers, under § 5 of c. 29, R. S., 
to be binding, must be recorded in the town clerk's office of the town where 
the land is situated. 

Without such record a neglect by one of the co-terminous proprietors to build 
the part assigned to him, will not render him liable to an action for double 
the expense of building it, by the other. 

ON REPORT from Nisi Prius, RrcE, J., presiding. 
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This was a snit to recover double the expense of building 
a partition fence assigned to defendant. 

The parties were owners of adjacent lands in Belgrade, 
and having disagreed as to their respective rights therein, 
the plaintiff proved an application to two fence viewers of 
that town to assign to each his share of the partition fence. 

The plaintiff also introduced the assignment of the par­
tition fence, and proof of the notices required by the stat­
ute. He also produced proof that the part assigned to 
defendant was built by himself after the expiration of the 
time fixed by the fence viewers for building the same. 

The certificate of the fence viewers of their adjudication 
of the sufficiency of the fence so built by plaintiffs, of its 
value and their fees, was read, and proof was given of a 
demand of payment of the value and charges more than 
one month prior to the suit. 

There was no proof that the assignment had been record­
ed by either party in the town clerk's office in Belgrade. 

The plaintiff rested his case upon the testimony, and the 
Court inclining to the opinion that the action could not be 
maintained, it was agreed to have it reported for the decis­
ion of the full Court; and if, on the evidence, the action is 
maintainable, the cause to stand for trial, otherwise a non­
suit to be entered. 

Vose, North o/ Fales, for defendant. 

Bradbury o/ Morrill, for plaintiff. 

RrcE, J. -This action is founded on § 5, c. 29., R. S. This 
section provides that when the occupants or owners of ad­
jacent lands cannot agree respecting their rights in parti­
tion fences, and their obligations to maintain the same, on 
application of either party to two or more fence viewers of 
the town, where tho lands lie, said fence viewers after reas­
onable notice to each party, may in writing, under their 
hands, assign to each party his s~are thereof, and limit the 
time within which each party shall build or repair his part 
of the fence, not exceeding six days, as is provided in the 
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third section of this chapter. Such assignment and all oth­
er assignments of proprietors of partition fences, provided 
for in this chapter, being recorded in the town clerk's office, 
shall be binding upon the parties, and all who may after­
wards occupy tho lands. 

·where there is no prescriptive agreement, or statute as­
signment, no tenant is bound to fence against an adjoining 
close; but in such case, there being no fence, each owner is 
bound, at his peri11 to keep his cattle on his own close. Lit­
tle v. Lothrop, 5 Maine, 356. 

When a statute gives a new right, and prescribes the rem­
edy, that remedy, to be available, must be strictly pursued. 

The right to compel an adjoining proprietor or occupant 
to build and maintain a portion of the partition fence, or to 
pay for such portion, if built by a co-terminous proprietor, 
is derived from the statute. Before such right can be en­
forced, all the requirements of the statute must be complied 
with. To make the assignments of proprietors of partition 
fences, provided for in c. 29, binding, they must be recorded 
in the town clerk's office. This was not done by either of 
the parties in this case, and for that reason the action can-
not be maintained. Plainti.ff nonsuit. 

t TOTl.IAN 9'° al. versus SAWYER 9'° als. and Trustee. 

'Where the trustee claims to hold the property of defendants in his hands 
by virtue of an assignment for the benefit of their creditors, and an issue 
is made up with him as to its validity on account of its being fraudulent, 
a deposition duly taken, on notice given to the trustee, is aclmissible. 

ON EXCEPTIONS from Nisi Prius, RICE, J., presiding. 
This was an action of assumpsit on a promissory note. 

James A. Thompson, the trustee, disclosed an assignment 
made to him by the defendants in due form of law, for the 
benefit of all their creditors. 

At the Nov. term 1855, the plaintiffs having caused the 
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creditors who had become parties to the assignment, to be 
cite(: into Court, they alleged that it was made in fraud of 
creditors and void. 

On this point an issue was made between the plaintiffs, 
and the trustee as assignee, and submitted to the jury. 

(The papers furnish no evidence whether the creditors 
appeared or not.) 

In support of the issue the plaintiffs introduced the depo­
sition of Orison Burrill, which was objected to for want of 
notice to the creditors, but it was admitted. 

Objection wa~ also made to a portion of the deposition 
showing that defendants bought lumber at a certain time of 
plaintiffs and gave their note, and wanted an extension when 
it fell due, which was refused, and that Sawyer promised 
to get security, &c., but it was admitted. 

A verdict was returned for the plaintiffs and exceptions 
were taken to the rulings. 

Bradbury o/ Morrill, for trustee. 

Vose, for plaintiffs. 

RICE, J. - Thompson, the trustee, was also the assignee 
of the defendants. The plaintiffs alleged that the assign­
ment to Thompson was fraudulent and void as to creditors. 
On this point the issue was made up between the plaintiffs 
and Thompson as assignee. To protect the interests of 
those creditors of the defendants, who have become parties 
to the assignment they had been summoned into Court. 
Whether they appeared or not, the case does not find. They 
did not become parties to the record and if they partici­
pated in the defence it was under Thompson with whom the 
issue was made up, and by whom they were represented. 
Notice to him was therefore sufficient. 

In the admission of those portions of the deposition 
which have been copied with the case no error is perceived. 

Exceptions overruled. 
Judgment on the verdict. 

TENNEY, J., did not sit in this case. 
VOL. XXXIX. 6 7 
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i· CROWELL versus ·WHITTIER. 

Constables and all other town officers can only be chosen by a major vote 
of the votes cast at the annual town meeting. 

And to constitute an election to such offices, it is essential that the person 
claiming to be chosen, should be presented distinctly before the meeting. 

Thus, the vote of the town that whoever should make the lowest hid for col­
lecting the taxes, should be the constable, will not authorize the person mak­
ing such bid to perform the duties of that office. 

ON PACTS .A.GREED. 
TRESPASS for false imprisonment. 
Defendant arrested the plaintiff at the peveral times al­

leged in the writ upon warrants duly issued, and after the 
trial received him into his custody until the sentence was 
performed. 

The defendant lived in the town of Rome and claimed to 
exercise the powers of an officer, as constable of that town. 

His authority to act as such was derived from a vote 
passed at the annual meeting of said town, as follows:-

" Voted, that the collector's and constable's berth go to 
the lowest bidder. Thomas Whittier bid off the collector's 
and constable's berth at two cents and two mills on a 
dollar for collecting." 

The defendant, before assuming to act as constable, gave 
the bond required by law. 

If the defendant had authority to act as constable and 
arrest the plaintiff, a nonsuit to be entered; otherwise a 
default to be entered, and the defendant heard in damages. 

Bradbury ~- Morrill, for defendant, contended, that the 
requirements of the statutes regarding the mode of choos­
ing constables were complied with. It was voted that the 
person who should collect the taxes for the smallest com­
pensation, should be the constable. Defendant made the 
lowest bid, and was therefore by a major vote of the inhabi­
tants declared elected. 

This record does not amount to a sale of the office, but 
only to a vote to unite in oue person the offices of collector 
and constable. 
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Drummond, for plaintiff. 
1. The town must determine beforehand by vote in what 

manner constables and some other officers shall be elected, 
or any election other than by ballot is void. Without this 
determination constables can be elected not otherwise than 
by ballot. 

In this case no such vote was passed, unless by the vote 
read in evidence. If they did so determine, then they did 
not elect even if the method proposed was legal. 

2. The record shows a sale of the office, which is void 
and no election. Chitty on Con. 672, and notes and au­
thorities cited. Such office cannot be the subject of a sale. 
5 N. H. 196; 6 N. H. 183. 

It is contrary to sound policy. 2 N. H. 517. 

TENNEY, J. - 'l'he Revised Statutes, c. 5, § 9, provide, 
that at the annual town meeting to be held in the month of 
March or April, the qualified voters in each town shall 
choose by a major vote, constables, collectors of taxes and 
other town officers; and by § 10, certain of the town officers 
shall be chosen by ballot, and all others may be chosen by 
ballot, or other method agreed on by a vote of the town. 

It appears by the records of the town of Rome, that at 
the annual meeting of that town in March, 1853, it was 
"voted, that the collector's and constable's berths go to 
the lowest bidder. Thomas Whittier bid off the collector's 
and constable's berth at two cents and two mills for collect­
ing." What method the town agreed on, by their vote to 
choose those officers, who were not required to be chosen by 
ballot, docs not appear. But upon the adoption of any 
mode, the choice of the officers must be by giving to each 
respectively a majority of all the votes cast. It was neces­
sary to constitute an election, that the person claiming to 
be chosen, should at the time he was voted for be present­
ed distinctly to the mind of each elector, who voted, so that 
he should know for whom he voted. The general vote of 
the town, that whoever should make the lowest bid for col-
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lecting tho taxes should be tho constable, cannot be regard­
ed as the choice of such person for that office, by a major 
vote. Upon the passage of this general vote, no one is 
chosen. And it is difficult to perceive, how that vote and 
tho bid only of an individual afterwards made, without fur­
ther action of the town can in any sense be a choice of that 
person, within the meaning of the statute. 

Other objections to the validity of the choice of tho de­
fendant as constable have been presented, the consideration 
of which is not important for tho decision of tho case. 

As the defence is upon the ground, that the defendant 
was legally the constable of the town of Rome, and this 
not appearing by the evidence, it necessarily fails. 

Defendant defaulted. 

t FRANKLIN BANK versus STEVENS t al. 

Whether entries made by order of Court upon its docket as to the disposition 
of actions, such as "to become nonsuit," "to be defaulted," " to abide, &c.," 
shall be stricken off, is within the discretion of the Court, and to such orders 
no exceptions lie. 

In contracts of suretyship good faith is required. 

If, in such contract there is any misrepresentation or concealment as to any 
material part of the transaction to induce the surety to become a party, it is 
void. 

But to be material it must be some fact or circumstance immediately affecting 
the liability of the surety, and bearing directly upon the particular transac­
tion to which the suretyship attaches. 

Thus, in regard to the bond given by a cashier, in which was a condition 
that he should account for the money and property which had come into 
his hands as such cashier, prior as well as subsequent to the date of the bond, 
the knowledge of the agents of the bank, that the books of the bank had 
been badly kept; that bonds had not been given in previous years ; that the 
Bank Commissioners had omitted to perform their duties; that the direct­
ors had been negligent, and the concealment of these facts from the sure­
ties, is not material to the risk assumed, and will not shield them from 
responsibility; but a knowledge by such agents of the bank, that at the time 
of taking such bond, the cashier was a defaulter, and a concealment thereof 
from the sureties, would avoid the bond. 
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Nor can a surety on such bond interpose as a defence against paying for the 
defaults of the cashier, that the name of another surety upon the same bond 
was obtained by fraud, unless the signature of the latter was a condition by 
which to obtain that of the former. 

ON EXCEPTIONS from Nisi Prius, SHEPLEY, 0. J., pre­
siding. 

This was an action of debt upon a bond purporting to 
be dated Oct. 1, 1847, and to be signed by Hiram Stevens 
as principal, and the defendants and one James N. Cooper, 
since deceased, as sureties. 

Proof that the bond was lost was introduced, and a copy 
duly authenticated was used on the trial. The defendants 
pleaded "non est factum." An issue was joined thereon. 

On the hack of the bond was this indorsement, "approved 
and accepted by vote of directors, Oct. 11, 1847. J. Otis, 
Pres." 

The condition was in these words, "that whereas the 
above named Hiram Stevens has been appointed cashier of 
the said Franklin Bank, now if the said Hiram Stevens 
shall during his continuance in office of cashier aforesaid, 
truly and faithfully perform and discharge his duties of 
cashier aforesaid, and shall when he vacates his office afore­
said, a true account make, and all the notes, drafts, moneys 
and all and every property of every name and nature shall 
truly and faithfully render and deliver to the directors of 
said bank, and shall account for all notes, drafts and moneys, 
drafts, notes and property heretofore intrusted to his hands 
and possession as cashier of said hank, since he has held 
the said office 0f cashier of said bank, then this o bliga­
tion," &c. 

Evidence was introduced of an acceptance of the bond 
by a majority of the directors. 

The defendants contended that the bond was not obliga­
tory upon them, because it was obtained by fraud, and by 
the suppression and concealment of material facts and cir­
cumstances affecting their liability, known to the plaintiffs 
or their authorized agents, and not known to the defend-
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ants, and they produced evidence tending to show that for 
two or three years prior to the date of this bond, Stevens 
being cashier, no bonds for the performance of his duties 
had been taken, and that this was known to the president 
and some of the directors, before the execution of this 
bond; that for several years preceding, great irregularity 
and neglect in doing the business and keeping the books of 
the bank, had prevailed; that no weekly trial balance or 
exhibit of the condition of the bank had been kept subse­
quent to 1842; that notice of this was given to some of the 
directors; that the bank commissioners had been unable to 
obtain access to the bank after 1842; that the semi-annual 
returns made to the governor and council as required by 
law, were made by the directors without any examination 
or verification of the truth of them; and, as has since been 
ascertained, were false at the time. 

At a previous term of the Court, auditors had been ap­
pointed to ascertain the amount of deficiency in the bank, 
and the time it occurred, by whose report it appeared that 
the cashier was a defaulter to the amount of $5822,71, and 
that the whole of it occurred between Jan. 1st, 1844, and 
Oct. 1st, 1847. 

Proof was offered by defendants tending to show that 
it was known to the president and some of the directors, 
before the bond was taken, that there existed a deficiency 
in the cashier's accounts; and by plaintiffs tending to show 
that the condition of the books was such, and had been 
three or four years prior to the date of the bond, that it 
was difficult to ascertain without laborious investigation, 
what the condition of the bank was, whether the cashier 
was a defaulter or not. 

The defendants contended, that if the signature of said 
Cooper to the bond was obtained by fraud and concealment, 
that it was thereby invalid as against the other sureties, and 
proposed to give evidence that it was so obtained, but the 
Judge excluded this testimony. 

The defendants offered testimony tending to prove, that 
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some of the directors by whom tho bond was taken, had 
been guilty of negligence and misconduct in overdrawing 
their accounts, prior to 1847, and during the period within 
which the defalcation reported by the directors occurred; 
and contended that this was a material circumstance which 
should have boon communicated to the sureties. 

The presiding Judge instructed the jury, among other in­
structions not stated, that even if the authorized agents of 
the bank did know, at the time the bond was taken, that 
bonds for preceding years had not been taken, or could not 
be found, they were not bound to communicate it to the 
sureties, and that the omission of it would be no fraud, 
and would not render the bond invalid, unless they also 
knew that there was a deficiency or defalcation on the part 
of the cashier; and that tho jury would not be authorized 
to find that the bond was obtained by fraud for that cause. 

Ho further instructed the jury, that if the bond was ob­
tained from Cooper by fraud, so that it was inoperative 
against him, it w·ould not, for that reason, be invalid against 
tho defendants, unless there was evidence that the signa­
tures of the defendants were to be made on condition that 
Cooper signed it. 

The Judge further instructed the jury, that the condition 
of the bond did not extend to the keeping of the books of 
the bank, or the cashier's neglect or misconduct in that re­
spect, at any time prior to its date, and that the directors 
and agents of the bank were not bound to communicate 
what information they might have on that subject, and that 
the omission to do it was no fraud on their part . 

.And he also instructed the jury, that the misconduct of 
tho directors prior to the date of the bond, though it 
might render them responsible to the stockholders, furnish­
ed no defence in this suit, unless it brought home to them 
knowledge of an existing deficiency on the part of the 
cashier . 

.A verdict was returned for plaintiffs, and to these rulings 
and instructions the defendants excepted. 



536 MIDDLE DISTRICT. 

Franklin Bank v. Steve111,. 

At a prior term of the Court, another action against 
Cooper, executor of a deceased surety in this bond, was 
pending with this in tho Court. At a term when the action 
against Cooper was continued on report of tho Judge, an 
entry was made on tho docket that this action should abide 
the action against Cooper. Subsequently there was a trial 
in that action, and a verdict and exceptions taken, and 
the plaintiffs moved to strike out the entry "to abide" un­
der this action. The Judge granted the motion against 
defendants' objections, and exceptions were taken to that 
order. 

Evans, in support of the exceptions, maintained that the 
docket entry ought not to have been stricken out, and cited 
Burgess v. Lane, 3 Greenl. 165; Smith v. Wadleigh, 17 
Maine, 353; Hatch v. Dennis, 10 Maine, 244; Billington v. 
Sprague, 22 Maine, 34; Coburn v. Whiteley, 8 Met. 272; 
Witherell v. Ocean Ins. Co., 24 Pick. GS. 

The defendants ought not to have been :i:equirod to plead 
until the exceptions were disposed of. c. 236, § 8 of Acts of 
1852. 

But the instructions given were objectionable on two 
grounds. 

1. They decided as matter of law, what should have been 
submitted to the jury as matter of fact. 

2. They were erroneous in themselves. 
1. What was or was not material to he known to defend­

ants, was a question for the jury. The true test of ma­
teriality is, would the sureties have entered into tho contract 
if they had been apprised of all the circumstances of the 
case? And this is of necessity a question for the jury. 

Questions of concealment, and the effects of it, arise of­
tener in cases of insurance, than elsewhere, and authorities 
may ho found there. Burrett v. Saratoga Ins. Co., 5 Hill. 
192; Grant v. Howard Ins. Co., 5 Hill, 15; Howard v. 
N. E. Ins. Co., 2 Mason, 222. 

The instructions were too stringent, calling for actual 
knowledge of defalcation. 
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2. The instructions were erroneous. The facts, if com­
municated, might have had, and doubtless would have had 
great influence upon the minds of the sureties. 

3. The exclusion of the testimony, that the signature of 
Cooper was obtained by fraud, and the instruction on that 
head were erroneous. The bond was joint, not several. 
Whenever, by the act of the obligee, one, in a joint obliga­
tion is discharged, all are discharged. In legal contempla­
tion the bond was executed by all at the same time. There 
was no occasion and no opportunity for conditional stipula­
tions. 

Paine, contra. 

R1cE, J. - This case is pres,ented on two bills of excep­
tions. The first bill was filed and allowed at the August 
rrerrn of the Court, in 1854. The complaint in this bill is, 
that the words "to abide," which had been entered upon the 
docket, under this action, at some preceding term, were, on 
motion of the plaintiffs, stricken off by order of the presid­
ing Judge. 

Entries made upon court dockets by consent of parties, 
under the direction of the Court, merely to facilitate busi­
ness, are subject to the direction of the Court. They are 
<lesigned to relieve parties from unnecessary inconvenience 
and costs, and to promote the despatch of public business. 
Of this character are the entries "to become nonsuit," "to 
be defaulted," "to continue," "to await," "to abide," and 
the like. Such entries will always be observed by the Court, 
and ordinarily enforced according to their terms. But when 
it becomes manifest to the Court that they have been made 
under a misapprehension of facts, or, when by a change of 
ci:,;cumstances the rights of parties would be sacrificed by a 
rigid enforcement of such orders, and justice thereby defeat­
ed, the Court may properly discharge or modify them. 
Such entries are under the control of the Court, to be de­
termined as matter of discretion, upon the peculiar circum­
~tances of each case. To the exercise of that discretion 

VOL, XXXIX, 68 
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exceptions do not lie. These exceptions must therefoi:e be 
dismissed. 

As to the second bill of exceptions ; the defence was 
placed upon the ground that the bond was void, because it 
was obtained from the defendants by fraud, and by the 
suppression and concealment of material facts and circum­
stances affecting their liability, known to the plaintiff's, or 
their authorized officers and agents, and not known to the 
defendants. 

There was evidence tending to prove that there had been 
great irregularity in keeping the books of the bank, by the 
cashier; that for two or three years before the bond in 
suit was executed, in which Hiram Stevens was cashier, no 
bonds for the faithful performance of his duties had been 
taken; that during the years in which the cashier was sub­
sequently found to have been a defaulter to the bank, some 
of the directors had been guilty of negligence and miscon­
duct in overdrawing their accounts, and that other irregu­
larities. existed in conducting the business of the bank. 

The Judge instructed the jury that even if the authorized 
agents of the bank did know at the time the bond was 
taken, that bonds for preceding years had not been taken, 
or could not be found1 they were not bound to communicate 
it to the sureties and that the omission of it would be no 
fraud, would not render the bond invalid, unless they also 
know there was a deficiency or defalcation on the part of the 
cashier: and that the jury would not be authorized to find 
tho bond obtained by fraud for that cause; that the condi­
tion of the bond did not extend to the keeping of the books 
of the bank, or the cashier's neglect or omission in that re­
spect, at any time prior to its date, and that the directors 
and agents of tho bank were not bound to communicate 
what information they might have on that subject, and that 
the omission to do it was no fraud on their part; and that 
the misconduct of the directors prior to the date of the 
bond, though it might render them liable to the stockholders, 
fnrnish<ld no defence in this suit, unless it brought home to 
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them knowledge of an existing deficiency on the part of the 
cashier. 

In contracts of suretyship good faith is to be observed. 
If there be any misrepresentation or concealment in rela­
tion to any material part of the transaction, to induce the 
surety to enter into the obligation, the contract will be void. 
Thus, if a principal, knowing that he had been cheated by 
an agent, should apply for security for the good conduct of 
the agent, and conceal such fact, and any one in ignorance 
thereof should become surety for the agent, it would be 
void. Maltby's case, 1 Dow. Parl. Oases, 294. 

In the case of Jackson v. Duchaire, 3 T. R., 552, where 
a widow in straitened circumstances, took a house upon 
terms that she was to take the furniture of the preceding 
tenant, at a valuation, provided she could raise the money 
within a given time, and a third party came forward upon 
the understanding that the price to be paid by her for the 
furniture bad been settled at £70, and became responsible 
for the payment of that amount, but it afterwards appeared 
that there had been a secret understanding between the 
widow and the parties, that tho real price was to be £100, 
and that the widow had given two promissory notes to 
secure the payment of the additional £30, the existence of 
which, as well as the underhand agreement, had been kept 
back from the third party; it was held that the transaction 
was a gross fraud upon the latter, and that the plaintiff 
could not recover for that reason. 

In the case of Pidlock v. Bishop, 5 D. & R. 509, and in 
Stone v. Compton, 5 Bing. N. 0. 142, the same principle 
was fully recognized. 

It is more difficult to determine what will constitute a 
material part of a transaction, in relation to which misrep­
resentation or concealment will be deemed fraudulent. It 
is apparent that to be thus material, it must be some fact 
or circumstance immediately affecting the liability of the 
surety, and bearing directly upon the particular transaction 
to which the suretyship attaches. There are many facts 
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and circumstances which may indirectly affect tho liability 
of the surety, such as the skill, or want of it; tho industry, 
or indolence; the care, or negligence; the wealth or pov­
erty of the party for whose faithfulness or responsibility a 
surety is sought, to which this rule will not apply. Such 
facts and circumstances are too remote to constitute ele­
ments to be deemed material in transactions of this kind, 
unless they are made such by particular inquiry and distinct 
representation. The effects which result from such personal 
qualities are matters for which the surety ordinarily assumes 
the responsibility. 

It is the province of tho Court to determine the compe­
tency of testimony, and tho jury to determine its weight. 

The bond in suit contains this provision, in addition to 
those ordinarily incorporated in cashiers' bonds; "and sliall 
account for all notes, drafts and moneys, drafts, notes and 
property heretofore intrusted to his hands and possession 
as cashier of said bank, since he has held tho said office of 
cashier of said bank." This provision docs not render 
the sureties liable for the unskillful or negligent manner in 
which the books of tho bank had been kept, nor for the 
negligence of the directors, nor the acts of the bank com­
missioners. It simply stipulates that the cashier shall ac­
count for the property of the bank, which had before that 
time been intrusted to his hands. ,vhether the property 
or any portion of it had been lost by the cashier, and if so, 
whether the officers of the bank had knowledge of that 
fact, were material facts, which had a direct bearing upon 
the liability of the sureties. Upon this point tho instruc­
tions are distinct and accurate. 

So too as to the existence of former bonds. The exist­
ence or non-existence of such bonds can have no effect upon 
the defendants' liability. If such bonds were in existence, 
the sureties in this could not compel the bank to resort to 
them. They did not stipulate to become liable in case 
former bonds were found insufficient. But they undertook 
absolutely that the cashier should account for the funds in 
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his hands. The terms of the contract clearly indicate the 
character and extent of the liability. 

The jury were also instructed that if the bond was ob­
tained from Cooper ( a co-surety) by fraud, so that it was 
inoperative against him, it would not for that reason be in­
valid against the defendants, unless there was evidence that 
the signatures of the defendants were to be made on condi­
tion that Cooper had or should sign. It is contended that 
this intimation is erroneous. 

In the case of Keyser v. Keene, 1 7 Penn. State R., ( 5 
Harris,) 327, a bond had been prepared for six persons to 
sign, and contained a declaration that the obligee had be­
come surety for another, on the agreement of the six to 
indemnify him, but the bond was executed by five only. Held 
that the bond being delivered, was obligatory on those by 
whom it was executed. 

In the case of Martin v. Stribbling, 1 Spears, (S. 0. R.,) 
23, it was held that it is no discharge of a surety that he 
expected a third person would also sign as surety, and that 
such third person would receive from the principal certain 
books and papers as an indemnity for the suretyship, unless 
it is shown that the surety stipulated that the paper should 
not haYe effect until one or both those things were done; or 
that the signature of the surety was obtained by means of 
fraudulent representations, that such third person would 
sign the notes, and that the principal would place in his 
hands his books and papers, to be by him collected and ap­
plied in payment of the debt. 

There was no evidence that the execution of the bond by 
the defendants in any way depended upon the fact that 
Cooper should also sign, or that any representations were 
made to them in relation to the fact, whether Cooper would 
or would not sign. 

Many cases illustrating the law of insurance were cited 
at the argument, by counsel for the defendants. Though the 
two classes of cases may be in some respects analagous, yet 
they are not sufficiently so to render the dicta of Judges, or 
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the rules adopted by courts in one class, authority in the 
other. No error is perceived in the instructions given, or 
other proceedings at the trial. 

Ea:ceptions overruled, and judgment for 
the amount reported by the auditors. 

TENNEY, J., was unable to attend at the hearing, and took 
no part in the opinion. 

t FRANKLIN BANK versus COOPER, Executor. 

No action can be maintained against the surety upon a bond given by the 
cashier of a bank, which purports to secure the bank against previous de­
linquencies of the cashier, if the agents of the bank had knowledge of 
such default, and it was unknown to the surety, and they neglected to in­
form him, having a reasonable opportunity to do so, before the execution 
of the bond. 

Where the surety in such action claims exemption from any responsibility on 
account of a fmudulent concealment of facts affecting the risk by the agents of 
the bank, which concealment may be proved by facts and circumstances, no 
one of which of itself would be sufficient, but when combined with and ex­
plained by other evidence might satisfy the jury of its existence, although 
it should appear in the evidence: -

1st, That the surety did not call for Jnformation, nor see the officers of the 
bank after he was called upon to sign, and before the delivery of the bond, 
and the agent of the bank had not avoided giving the information, 

2d, That the agent had only omitted to seek after the surety and volunteer un­
solicited explanations. 

3d, That knowing the defendant was to be the surety, and afterwards receiving 
his bond, without seeing him, when he was near at hand and could readily 
have been found ; the proof of these facts will not authorize the Court to 
say to the jury that they overthrow the defence, as a rule of law. 

A request for certain instructions which cannot be given with legal propriety 
may be refused, and no exceptions lie because not given in a modified form. 

That a party has not been guilty of a fraudulent concealment of facts from 
another, cannot be assumed as a rule of law because the parties had no 
communication together ve1·bally or in writing. Other modes of communi­
cation are common. 

A request for instructions which assumes a ground of defence to the suit 
which is not taken, may properly be refused, 

Thus, a request for an instruction, that defendant is not permitted to avoid 
his liability by proof that he did not understand the import of the bond, 
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nnless he was induced by plaintiffs or their agents to suppose it was differ­
ent from what it really was, may be refused, when the defence is, not that 
he did not know the import of the bond, but that facts material to the risk 
were concealed from him. 

Declarations of the officers of a bank when made to a party transacting busi­
ness with them in their official capacity, are admissible in evidence. 

But declarations made by the president of a bank, when not acting in his offi­
cial capacity, respecting its past transactions, are not admissible. 

Whether a surety on an executor's bond can be discharged, so as to make 
him a competent witness for the executor, without notice given by the pro­
bate court ; quere. 

ON EXCEPTIONS from Nisi Prius, RICE, J., presiding. 
DEBT, upon a cashier's bond. The defendant's testator 

was one of the sureties. 
The instrument being lost, its contents were proved by a 

copy. It was dated Oct. 1, 1847, and with the usual con­
ditions in such bonds, contained the following,-and shall 
account for all notes, drafts and moneys, drafts, notes and 
property heretofore intrusted to his hands and possession, 
as cashier of said bank, since he has held the said office. 

Evidence was produced of the loss of the funds of the 
bank to a large amount, but prior to the date of the bond. 

The bank charter expired Oct. 1st, 1849, but by special 
Act of June 9, 1849, was authorized to continue its corpo­
rate capacity to Oct. 1, 1851, for the purpose of collecting 
its debts, and the corporation was authorized to choose 
three trustees, with power to prosecute and defend in the 
name of t!:J.e bank any suits at law or equity. 

The Act was accepted Oct. 22, 1849, and John Otis, 
Stephen Young, and Joseph Eaton were chosen trustees by 
whom this action was prosecuted. Otis was president of 
the bank in 184 7, and continued such to its close and had 
been one of the directors for inany years. Eaton had been 
one of the directors for some years, up to 1847, and the 
defendant's testator had likewise held the same office sev­
eral years prior to the acceptance of the bond. 

The defence was, that facts material to the risk were 
known to the president and directors of the bank, which 
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were not known to the testator; which were not communica­
ted to him, but were concealed from him, and that the bond 
was obtained by fraud. 

Much evidence was introduced tending to prove and also 
to disprove that the president and directors had knowledge 
before the bond was executed, that the cashier was a de­
faulter. 

There was evidence tending to show that the books of 
the bank were badly kept; that different firms had largely 
overdrawn ; that the bonds for two or three years previous 
to the one in suit were not found; that the cashier was called 
upon to give this one because the others could not be found, 
and that he said he would give one to cover the past1 and 
named the testator as surety. 

Hiram Stevens, the cashier, was dead. 
The defendant offered Charles Cooper, (testator's son,) as 

a witness, who was objected to, as he was a surety on de­
fendant's probate bond, but on the production of a copy of 
a petition to the J udgc of Probate, and proceedings thereon, 
discharging tho witness from his liability on the bond, and 
also a release from witness to himself, and a release from 
the executor to him, the Court allowed him to testify. By 
him were also proved certain conversations with Otis, which 
were objected to by plaintiffs but admitted. 

One conversation testified to was in Washington, in 1850, 
when the witness said that he charged him with fraud 
and corruption; that he told Otis that his father sent for 
Stevens, (the cashier,) while he lay sick, and he heard him, 
Stevens, tell him that he did not know the clause was in the 
bond when he signed it; that Stevens said the bond that was 
intended to be given was accepted; that Otis took it before 
it was signed; that the next day Otis came down and handed 
him another bond which he supposed was the same one which 
had been agreed to, and asked him to run over and get father 
and his brothers to sign it, and he would wait for him. He 
told him of his father's astonishment and suspicion at the 
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retrospective clause, and that it was the basest fraud, and 
the witness did not recollect that Otis made any reply. 

Another conversation testified to by this witness was in 
the spring of 1848, at the Franklin Bank, when he went to 
settle his father's account. At that time witness had not 
seen the bond; asked Otis the condition of the bank and he 
said all would come out right, provided the overdrafts 
should be made good. If the overdrafts of W. & H. 
Stevens could be secured the defalcation would be made up; 
he said my father was on the bond, and if he would indorse 
this paper it would save all trouble upon the bond, and his 
object was to induce me to get my father to indorse it. I 
reminded him that my father would not be liable on the bond 
as it was given after the defalcation; he -said father was a 
friend to Stevens, but made no other remark. 

The next conversation testified to by this witness, was in 
July or August, 1849. "l met Otis in the street; there had 
a talk about bond and reference; called on him for a copy; 
told him I had found a retrospective clause, and that I was 
astonished at it; charged him with obtaining the bond by 
fraud ; told him my father said he did not know there was 
such a clause in the bond when he signed it, and it was a 
fraud on him; asked him how he could reconcile it to his 
conscience to trap him into signing the bond; said he did 
not think he had done my father wrong; he had been on the 
bond in previous years, and they had neglected to -take 
bonds three or four years, and father would have undoubt­
edly signed them if asked; he expressed some doubt about 
the yalidity of the bond; said father's estate would never 
be troubled; it was an offence in Stevens, and they could 
send him to the state prison at any time." 

Eaton and Young were called as witnesses by plaintiffs, 
who testified that the defalcation of the cashier, or any defi­
ciency in the bank, was unknown to them or to the direct­
ors so far as they knew, until after this bond was given. 

The evidence introduced bearing directly or remotely 
upon the grounds taken in defence was voluminous, and will 
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readily be apprehended by the instructions given and re­
quested at the trial. 

'rhe jury were instructed that if at the time the bond was 
executed the cashier was a defaulter to the bank, and that 
fact was known to the president and directors of the bank, 
and by them concealed from defendant's testator, such con­
cealment would be a fraud upon him, and would vitiate the 
bond; or, if the cashier was a defaulter at that time, and 
that fact was unknown to the defendant's testator, but was 
known to the president and directors of the bank, and they 
neglected to apprise him of that fact, they having a reason­
able opportunity to do so before he executed the bond, such 
neglect would be a fraud upon the testator, and would 
vitiate the bond so far as he was concerned. 

That if they were satisfied that defendant's testator was 
a man of business, and well able to read the bond signed by 
him, it is a legal presumption that he know and understood 
all the provisions therein contained; that James N. Cooper, 
(the testator,) being a director of the bank, it was his duty 
to know the condition of the books of the bank; that as 
a director he had the opportunity to know, and the law pre­
sumes he did know their condition, and that having sworn 
in their semi-annual returns to the Secretary of State, ati to 
the state of the books, the law presumes he had such knowl­
edge ; that it must be a knowledge of an actual deficiency, of 
facts material to the risk, and not the mere irregularity or 
want of posting up or keeping the books, the concealment 
of which would constitute a fraud- it must be knowledge, 
not conjectural fears j that the inquiry was not what wit­
nesses understood or represented Otis to say; but the fact, 
did the directors know of the defalcation. 

The plaintiffs' counsel requested the following instruc­
tions, viz : -

(The 1st and 2d are omitted as they were not relied upon.) 
3d. If the jury believe that John Otis, president of the 

bank, had no communication with said James, verbally or 
in writing, touching his signing said bond before his signing 
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the same, there is no ground for any presumption that said 
James N. Cooper was deceived or imposed upon by said 
Otis in obtaining his signature. 

4th. If the jury believe the testimony of Joseph Eaton 
and Stephen Young, that the fact of the defalcation of said 
cashier, or the deficiency of the assets of said bank was un­
known to them, or to the directors of said bank, or any of 
them, until long after the signing of said bond, defendant, 
in that case, can make no legal defence to plaintiffs' recov­
ering upon the same, although a defalcation or deficiency 
then actually existed. 

5th. There is no evidence in this case, proving or tend­
ing to prove that the president, or any of the directors 
knew of a defalcation, or of a deficiency of the assets of 
said bank, prior to the execution of said bond of the first 
of October, 1847. 

6th. That as Mr. Cooper did not call on Mr. Otis for in­
formation, nor see him after it was proposed by the cashier 
to procure his, (Cooper's,) signature to the bond until he 
did sign it, and as there is not evidence of Otis having 
avoided giYing any information he had, there was not such 
opportunity for communicating information as that the want 
of doing it would constitute a fraud on said Cooper. 

7th. That if the jury believe the testimony of Mr. Young, 
that the cashier, Stevens, proposed to procure, and knew 
the bond he was expected to procure, was to cover past 
years, Mr. Otis had a right to presume, that Stevens would 
not conceal its character from his sureties; and his, (Ste­
vens') concealment, if such were the fact, would not be a 
fraud on the part of plaintiffs. 

8th. The omission to seek after and volunteer unsolicited 
explanations, under the circumstances, (if such they are 
found to be,) is not such fraudulent concealment as to 
vitiate the bond. 

9th. Unless Cooper, when he executed the bond, was in­
duced by the misconduct of the plaintiffs or their agent, to 
suppose the bond was different from what it really was, he 



548 MIDDLE DISTRICT. 

Franklin Bank v. Cooper. 

is not permitted to avoid his liability by proof, that he did 
not understand the import of the bond. 

The Judge refused to give any of these requested instruc­
tions. A. verdict was returned for defendant. 

The-plaintiffs filed exceptions to the rulings, the instruc­
tions and the refusals to instruct. 

J. W. Bradbury and H. W. Paine, in support of the 
exceptions, argued 1st, that Charles Cooper was not a com­
petent witness. When ho was discharged it was done in 
probate court without notice. Chase v. Hathaway, 18 
Mass. 222; Breed v. Pratt, 18 Pick. 115. Such a proceed­
ing destroyed the right of appeal provided for in c. 105, § 
25, R. s. 

2. That the testimony as to conversations with Otis was 
improperly received. Otis was then but a director, and it 
does not appear he was employed about the business of the 
bank. He was doing no act. It was at most but a con­
versation between the witness and director about a past 
transaction, Polley v. Ocean Ins. Co. 14 :Maine, 141; 
Hartford Bank v. Hart, 3 Day, 491; McGill v. Ransford, 
4 s. & R. 317. 

3. The conversation in July, 1849, was not admissible. 
Otis was not trustee till the fall of 1849. Otis was then 
in the street, and there is no pretence he was doing any 
act in his official capacity. This testimony was calculated 
to prejudice the jury. 

4. The third request should have been complied with. 
The jury were to inquire whether there was a concealment, 
or if there may have been an omission to state facts proper 
to be known as to the first breach, they should have been 
told there could be no concealment, if the parties did not 
come directly or indirectly together, and there was not the 
slightest evidence they ever did. 

The counsel further argued that the 6th, 8th and 9th 
requests should have been complied with. 

Evans, contra. Cooper was a competent witness, having 
been discharged from the executor's bond, and mutual re-
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leases between him and the executor having been given. 
The statute requires no notice to be given. Dunham v. 
Branch, 5 Cush. 560; Ford v. Ford, 17 Pick. 418; Bry­
ant v. Turner, 13 Mass. 391. When wanted as a witness 
surety may be discharged. c. 113, § 20, R. S. 

2. 'l'he testimony was admissible. 'l'he trustees were 
appointed before tho Act, which afterwards ratified rather 
than gave them their authority. The directors supposed 
themselves possessed of the required power, and the trus­
tees performed the same duties before and since said act. 

3. Tho requested instructions were properly withheld. 
The first three, with the fifth and sixth, called upon the 
Court to decide as matters of law, what was plainly for the 
jury as matter of fact. 1 Greenl. Ev. § § 44, 48 inclusive. 

The fourth was substantially given in chief. It forms no 
ground of exceptions that the instructions are not given in 
any precise form, provided those proper for the case are 
given in any form. Walcot v. Keith, 2 Foster, N. H. 196. 

The seventh was properly refused. The character of the 
bond was not the turning point in the case. The eighth 
assumes a ground of defence not taken by defendant, and 
as to the ninth, the defence was not put upon the ground 
that defendant's testator did not understand the import of 
the bond. 

If the result of the whole charge is correct, though there 
may be errors in some particulars, there is no ground for a 
new trial. Gibson v. Stevens, 7 N. H. 352; Lyman v. Red­
man, 23 Maine, 289; Brown v. Osgood, 25 Maine, 525. 

Paine, in reply. Although the statute does not require 
notice to discharge the surety, yet the common law does, 
according to the authorities cited. 

Tho vote appointing trustees was not until Oct. 1849; the 
conversation testified to was prior to that time. But I deny 
they were trustees in any sense to authorize their declara­
tion to be given in evidence, until made such by the Act of 
1849. They were appointed by the directors as a commit-
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tee, but that vote had no effect to vest in them the property 
of the bank, as was done by the Act. 

TENNEY, J. - When this case went to the jury it was up­
on a bond given by the cashier of the bank, and the defend­
ant's testator as one of his sureties. Among other duties 
required of the cashier, in the condition of the bond, was, 
"and shall account for all notes, drafts and moneys, drafts, 
notes and property, heretofore intrusted to his hands and 
possession as cashier of said bank, since he has held said 
office." 

The defence to the action was, that the bond was obtain­
ed by fraud. That facts material to the risk were known 
to the president and directors of the bank, which were not 
known to the defendant's testator, and which were not com­
municated to him, but were concealed from him. And evi­
dence was introduced for the purpose of establishing these 
propositions. 

The jury were instructed, that if at the time the bond 
was given, the cashier was a defaulter, and that fact was un­
known to the defendant's testator, but was known to the 
president and directors of the bank, and they neglected to 
apprise him of that fact, they having a reasonable oppor­
tunity to do so, before he executed the bond, such a neglect 
would be a fraud upon the testator and would vitiate the 
bond, so far as he was concerned." 

These instructions are well supported by this case as re­
ported in 36 Maine, 179, and no question is made thereon. 
But exceptions are taken to omissions to gfre certain in­
structions, requested by the plaintiffs, some of which are 
not relied upon; and also to the admission of certain testi­
mony objected to by them. 

The requests, numbered six, seven and eight for instruc­
tions, were, that fraudulent concealment would be negatived, 
by the finding of certain other facts, stated in the requests. 
The fraud alleged, was of that character, which might be 
shown by facts and circumstances, no one of which was 
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suited to prove it without further evidence, but altogether 
might clearly satisfy the jury of its existence, when little of 
it was positive and directly bearing upon the issue. What 
influence the facts assumed in the requests might have upon 
the question of fraudulent concealment, was beyond ·the 
power of the Court to state to the jury, as a rule of law. 

It was properly submitted to the jury to determine what 
would constitute a reasonable opportunity for the president 
and directors of the bank to give the defendant's testator 
information of the cashier's defaults. It would have been 
clearly erroneous in the Judge to have instructed the jury, 
that there was no fraudulent concealment, because Cooper 
did not call on Otis for information, nor see him, after it 
was proposed by the cashier to obtain his signature, even if 
Otis had not avoided giving the information. If the presi­
dent and directors had just ascertained with much labor 
and research, that the cashier was a defaulter, and Cooper 
was ignorant thereof, and they had reason to suppose, that 
he was thus ignorant, no known principle of law, would con­
fine the reasonable opportunity, to that which would be 
afforded by a call by Cooper for information, upon the presi­
dent and directors, or to a meeting with them after the 
cashier had proposed to them to obtain him as a surety. 

Neither is it a settled principle of law, that the president 
and directors of the bank, would be relieved from the 
imputation of fraudulent concealment, after obtaining the 
knowledge, that the cashier was a defaulter, which knowl­
edge they had, under such circumstances, that they had no 
reason to believe the defendant's testator was possessed of 
merely by the omission to seek after and volunteer unso­
licited explanations. 

One element in this species of fraud is, that the party 
charged therewith, has full knowledge of facts, which cause 
the transaction to be a departue from such, as are expected 
to occur in the usual course of business of that description, 
subjecting the other party, only to the ordinary risks at­
tending it; and the latter is not supposed to be under even 
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a reasonable apprehension of that, of which the other has 
this perfect information. 

Unrler the circumstances relied upon iu defence of this 
action, if the president and directors were informed by the 
cashier, that he designed to obtain the name of Cooper 
upon this bond, and they receiYcd it afterwards from the 
cashier without seeing him, when he was near and could 
readily be found, the omission to give him the information, 
that the principal in the bond was a defaulter, so important 
for him, cannot be treated as an honest transaction, when 
silence would be a fraudulent concealment, if he executed 
the bond in their presence. Such distinctions have no basis, 
and cannot be upheld. 

The third requested instruction was, that " if the jury 
believe that John Otis, president of the bank, had no com­
munication with said James Cooper, verbally or in writing, 
touching his signing said bond, before signing the same, 
there is no ground for any presumption that said Cooper 
was deceived or imposed upon by said Otis, in obtaining 
his signature." 

It is contended, that as to the first branch of this re­
quested instruction, the jury should have been told that 
there could he no concealment, if the parties did not di­
rectly or indirectly come together; and it is said, there was 
not the slightest evidence that t:1ey ever did. 

It is well settled, that if an instruction cannot he given 
entire with legal propriety, no exception can be taken, 
because not given in a modified form. If no commt1nica­
tion, either verbal or written, had taken place between Otis 
and Cooper, very important communications may have taken 
place between them in other modes. And it seems to have 
been relied upon, that this negotiation between the presi­
dent and directors and the defendant's testator was through 
the cashier. At any rate, evidence is introduced, by which 
it appears that the president was charged with having had 
an agency in obtaining the signature of Cooper t? the bond 
before its execution by Charles Cooper, and he is repre-
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sented as having made no reply to the charge. It was for 
the jury to judge of the effect of this evidence. This in­
struction was properly withheld. 

The ninth requested instruction was, that "unless Cooper, 
when he executed the bond, was induced by the misconduct 
of the plaintiffs or their agent to suppose the bond was 
different from what it really was, he is not permitted to 
avoid his liability, by proof that he did not understand the 
import of the bond." 

The jury were instructed, that if the defendant's testator 
was a man of business, and well able to read the bond 
which he signed, the law presumed that he knew and under­
stood all the provisions therein contained. And the defence 
was not that the testator was imposed upon, in signing a 
bond containing a provision that he knew not of, but as the 
case finds, that facts material to his risk, unknown to him, 
but known to the president and directors, were concealed 
from him. 

Again, there was no attempt made, at the trial, to show 
that Cooper was ignorant of the existence of the retro­
spective clause in the bond, when he signed it, as an inde­
pendent fact, and no suggestion made, that such fact could 
be a defence, if proved. But every thing in the case upon 
this point is, that Charles Cooper charged the president, 
after the death of his father, with fraud and corruption; 
told him his father sent for the cashier, while he lay sick; 
and that he heard the cashier tell his father, that he did not 
know the clause was in the bond when he signed it; that 
the cashier said, that the bond that was intended to be 
given, was accepted; that the president took it before it 
was signed; and that the next day he came down and band­
ed him another bond, which he supposed was the same one 
which had been agreed to, and asked him to run over, and 
get his father and brother to sign it, and he would wait for 
him; that he told him of his father's astonishment and sur­
prise at the retrospective clause, and that it was the basest 
fraud. To this the witness stated, he recollected no reply 
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from Mr. Otis. In this evidence, the charge was, that there 
had been a gross fraud in obtaining the signature of the 
defendant's testator; that charge, and the one, that the tes­
tator was ignorant of the retrospective clause, were insep­
arably connected; if one is to be inferred to be true, from 
the silence of the party addressed, equally so must the 
other. There is no foundation, therefore, for the instruc­
tion, in the evidence, if the defendant had relied upon the 
want of knowledge simply, that the retrospective clause 
was in the bond. 

The evidence of the interview between Charles Cooper 
and the officers of the bank, early in the spring of 1848, 
which was objected to, appertained to the business of the 
testator with the bank, and the connrsation, which took 
place, might with propriety be regarded as acts, which wore 
admissible, inasmuch as Charles Cooper wont there for the 
purpose of settling his father's account. 

A conversation is also represented by Charles Cooper as 
having taken place Lotwoen him and tho president of the 
bank, in the street in Hallowell, in a month or two after the 
death of the testator, which was on June 1 7, 1849. They 
had a talk about the bond and reference; called on Otis for 
a copy; told him he had found there was a retrospective 
clause, and that he was astonished at it; charged him with 
obtaining the bond by fraud; told him his father dicl not 
know there was such a clause in the bond when he signed it, 
and it was a fraud on him; asked him how he could recon­
cile it to his conscience to trap him in to signing the bond. 
He said he did not think he had done his father wrong i he 
had been or.. the bond in previous years, and they had neg­
lected to take bonds throe or four years, and his father 
would, undoubtedly, have signed them if asked; he express­
ed some doubt about the validity of the bond; said father's 
estate would never be troubled. This evidence was object­
ed to, but admitted. 

At the time of this conversation, the Act of June H, 1849, 
authorizing the choice of three trustees, to close up the 
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affairs of the bank, had not been accepted. The vote of ac­
ceptance was on Oct. 22, 1849, when Otis, Eaton and Young 
were chosen trustees. The declarations or admissions of a 
director of a bank, respecting its past transactions are in­
admissible as testimony. Polleys v. Ocean Ins. Co., 2 
Shepley, 141. 

Was the conversation between the president of the bank 
and Charles Cooper, in the summer of 1849, respecting past 
transactions? Part of it was certainly of this character. 
It is true, the witness called for a copy of tho bond, but the 
call being in the street, several miles from the bank, it is 
not to be understood, that it was made under the expecta­
tion of obtaining it at that time. No attempt was made to 
adjust the difficulty, but all had reference to what had been 
done before. The president spoke of having neglected to 
take bonds of the cashier before, and that the testator 
would have signed such, had they been presented. These 
admissions of Otis had a tendency to show a concealment 
of the fact, that the cashier was a defaulter, and we think 
they wore inadmissible, from Otis as president. 

Whether Charles Cooper was a competent witness or not, 
on account of having been a surety on the defendant's bond 
as executor and discharged by the Judge of Pro bate, with­
out having given notice to those interested, is a question 
which it is not important to decide, inasmuch as upon an­
other ground the case must be sent to another trial; and 
under the law as it now stands, a surety upon a bond is a. 
competent witness for the principal therein without a dis-
charge. E.r:ceptions sustained. 
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t TozIER versus SCHOOL DISTRICT No. 2 IN VIENNA. 

It is no valid objection to the legality of a school district tax laid for removing 
and repairing a school-house, that the house is taken from the limits of 
another district; that in removing it is pulled down, and that in repairing 
it is left in a different shape and size from what it formerly was. 

'Where by the records, the school district officers appear to have been qualified 
by a magistrate, the presumption is, in the absence of all testimony, that 
they were made by the proper recording officer. 

'When by the vote of a district the selectmen are requested to locate their 
school-house, their acts under such vote are recommendatory only. 

ON REPORT from Nisi Prius, SHEPLEY, C. J., presiding. 
AssmrPSIT, to recover back money paid to discharge two 

taxes assessed on plaintiff's property by school district 
No. 2. 

In 1848 tho limits of the school districts in Vienna wore 
changed, by which change the school-house of former dis­
trict No. 2, was included in the limits of district No. 1. 

A meeting of district No. 2, was called by the selectmen 
for the following among other purposes, "to see if the dis­
trict will vote to remove and repair the old school-house 
and if so, fix upon some place to sot said house," and an­
other article, "to see what sum of money they would raise 
for that purpose." 

One article in the warrant was to choose a clerk, and 
James Sanborn was chosen. 

The only eviclenco of his being sworn was a record upon 
the district book of records that such was the fact, and 
signed by a justice of the peace. 

At that meeting $125 were raised under the article in the 
warrant; and at a subsequent meeting a vote was passed to 
raise $30 to finish the school-house, and $6 to purchase a 
stove. 

At one of the meetings, by a vote of the district, the 
selectmen were requested to fix upon the place on which the 
school-house was to be erected, and they did so, and it was 
erected on the spot by them designated. 

It appeared that the old school-house was pulled down, 
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and the materials removed to the place where the new one 
was erected, which was neither so high, long nor wide as the 
old one. 

Assessments were made upon the certificates of the sums 
to be raised by the clerk of the district, and a warrant 
issued. 

The collector seized personal property of the plaintiff to 
collect the first tax, and advertised it for sale, and the plain­
tiff then paid the tax, saying the tax was illegal, and he paid 
the second tax without such seizure. 

The money had been paid to the district. 
The Court were authorized to enter the proper judgment. 

Currier, for defendants. 
1. The money was raised in both cases for lawful purpo­

ses; the taxes legally assessed and duly applied to the ob­
jects for which it was raised. 

2. Both assessments were voluntarily paid, and therefore 
cannot be recovered back. 

Kernpton, for plaintiff, argued-
1. 'l'hat if the money was raised for an ostensible lawful 

purpose, it was not in fact, but the district designed to com­
mit a trespass; it was to remove this house which they did 
not own. And in fact the purpose was unlawful. 

2. That the money was never expended for the purposes 
for which it was pretended to be raised. The district did 
not contemplate building a school-house; the vote was to 
remove and repair. Green v. Bailey, 3 Fairf. 254. The 
work on the school-house does not come under the head of 
repairs. Webster's Diet., word repair. 

3. The evidence of the qualification of the officer was 
not legal. R. S., c. 5, § 15. 

4. The selectmen unlawfully interfered to locate the 
school-house; they can only act where there is a disagree­
ment of the district ; here was none. 

5. The plaintiff paid under protest that the tax was 
illegal. 
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RrcE, J. -School Districts are authorized by law to raise 
money for the purpose of erecting, repairing, purchasing, 
and removing school-houses. R. S., c. 17, § 8. It does not 
appear in what manner the district, in this case, claimed title 
to the old school-house. The first assessment of which the 
plaintiff complains, was made for the purpose of removing 
the school-house and repairing the same. 'l'he law does not 
prescribe the place where a school-house may be purchased, 
nor the manner in which it may be removed or repaired. 

Justices of the peace are authorized to administer to 
clerks of school districts the oath of office, and when a cer­
tificate of such oath is found extended upon the records of 
the district, in the absence of other proof, it is presumed to 
have been placed upon record by the proper recording offi­
cer, in conformity with his duty. 

The selectmen in the location of the school-house, do not 
appear to have acted under authority conferred upon them 
by the statute, in case of a disagreement on the part of the 
district, but in harmony with the whole district, by its invita­
tion, and under a vote thereof which seems to have been 
passed without dissent. Their acts under such circumstan­
ces were merely recommendatory, not compulsory. 

The second tax appears to have been paid without objec­
tion. 

No such substantial deviations from the requirements of 
the statute have been indicated as would rtllieve the plaintiff 
from his obligation to pay this tax, or as will entitle him to 
recover back the money paid, even had it been paid under 
protest and by duress. Plaintijf nonsuit. 

TENNEY, J., did not sit. 
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-r FELLOWS versus SCHOOL DISTRICT No. 8, IN FAYETTE. 

Of duress, per minas, and by imprisonment. 

The payment of a tax, which may conscientiously be retained, with a full 
knowledge of all the facts, after one has been arrested for its non-payment, 
and discharged on his promise to pay it, is voluntary, and cannot be recover­
ed back, notwithstanding informalities in its assessment. 

ON REPORT from Nisi Prius, SHEPLEY, 0. J., presiding. 
AssUMPSIT, to recover back the sum paid on a school dis­

trict tax in 1852, for building a school-house. 
After the evidence was introduced, the cause was agreed 

to be submitted to the decision of the full Court upon so 
much of the testimony as was admissible, and such judgment 
to be entered as the rights of the parties may require. 

:Much evidence was given as to the proceedings of tho 
district and the town, but from the view of the case taken 
by the Court, that part of it becomes immaterial. 

'l'he collector of the tax testified, that a tax came into his 
hands against the inhabitants of school district No, 8; that 
he collected of the plaintiff on said tax $6,69, that plaintiff 
protested against the payment of said tax, that he arrested 
him and carried him to Augusta, (the place of the jail,) and 
brought him back; that at Augusta the plaintiff promised 
and agreed, that if he would release him from said arrest 
he would pay over the $6,69, and the costs of the arrest; 
that the sum paid was the tax assessed on plaintiff's per­
sonal estate and poll; that he thereupon released him from 
said arrest, and that he afterwards paid him the tax and 
cost. The arrest was made the last of November, 1852, and 
it was paid about one week after the arrest, and in pursu­
ance of the agreement by which he was discharged. 

Kempton, for defendants, argued at length all the points 
raised in the case, as to the illegal proceedings, which it be­
comes unnecessary to notice. 

He also argued, that in any event the action was not 
maintainable on two grounds:-

1st. The money was paid voluntarily and with a full 
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knowledge of all the facts in the case. Money thus paid 
cannot be recovered back. Norton v. Marden, 15 :Maine, 
45. 

He paid the money one week after the arrest, not because 
he was threatened with arrest or because his property was 
liable to seizure ancl sacrifice, but simply because he hacl 
promised to pay. The warrant hacl then lost its vitality. 
It is of no consequence what had previously transpired be­
tween the collector ancl plaintiff, their agreements ancl pro­
mises amount to nothing, so far as the real ancl actual fact 
of payment is concerned. If the payment was the result of 
choice, a free act of the will, without compulsion or duress 
either of the mind or body, then the money was paid volun­
tarily and with a knowledge of all the facts. 

2. The defendants have received none of the plaintiff's 
money. The collector released the plaintiff upon his own 
responsibility, ancl at his peril. That act clone fixed his 
liability, ancl he thereby assumed the indebtedness of the 
plaintiff. He was holden for it, whether plaintiff paid it 
or not. When plaintiff paid it, he paid it for the exclusive 
benefit of the collector. The town had a right of action 
against the collector, immediately on the discharge of plain­
tiff; so that the money paid by plaintiff was not the dis­
trict's. 

3. The equities are on the side of defendants; there is 
no complaint that a house was not needed; that plaintiff 
was assessed for property he did not own, or that his pro­
portion was too large. The law aucl the best interests 
of the rising generation require districts to build school­
houses. This district has never had one before, although 
the town has had a corporate existence of fifty years. 
Stronger reasons than have been presented in this case, 
should be shown, before the proceedings of the district are 
broken up. 

E. 0. Bean, for plaintiff, maintained that many errors in 
the proceedings were apparent which rendered the tax in­
valid. As for the payment of the tax, he insisted it was 
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done under protest and if the tax was illegal, he could re­
cover it back, and cited Smith v. Inhabita,nts of Readfield, 
27 Maine, 145; Preston v. Boston, 12 Pick. 7. 

RrcE, J. -The defendant claims to recover the amount 
of a tax paid to tho collector of the town of Fayette, for 
tho benefit of the defendants, which he alleges was illegally 
assessed upon him, and which he was compelled to pay by 
duress, and which was paid under protest. 

By duress, in its more extended sense, is meant that de­
gree of severity, either threatened or impending, or actually 
inflicted, which is sufficient to overcome the mind and will 
of a person of ordinary firmness. The common law has 
divided it into two classes, namely, duress per minas, and 
duress of imprisonment. Duress per minas is restricted to 
tho fear of loss of life, or of mayhem, or loss of limb; or 
in other words of remediless harm to the person. 2 Greenl. 
Ev. § 301. 

The plea of duress of imprisonment is supported by 
any evidence that the party was unlawfully restrained of his 
liberty until he would execute the instrument. Ibid, § 302. 
To constitute duress of imprisonment, the imprisonment 
must be unlawful. 1 Salk. 68. 

Ono peremptorily called upon to pay an illegal tax, by 
virtue of a warrant issued to a collector of taxes, may give 
notice that he pays it by duress, and not voluntarily, and it 
would seem, under such circumstances, may recover it back 
again. Preston v. Boston, 12 Pick. 7. 

But whore money is claimed as rightfully due, and is paid 
voluntarily, and with a full knowledge of all the facts in the 
case, it cannot be recovered back if the party to whom it 
has been paid may conscientiously retain it. Brisbane v. 
Dacres, 5 Taunt. 144; Smith v. Readfield, 27 Maine, 145. 
Nor can money paid under a mistake of law be reclaimed. 
Norton v. Marden, 15 Maine, 45. 

A tax had been assessed against the plaintiff by the as­
sessors of Fayette, for the benefit of the inhabitants of 

VOL. XXXIX, 71 
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School District No. 8, in that town. Tax bills in which this 
tax was included, accompanied by a warrant for their collec­
tion, had been committed to the collector of taxes for Fay­
ette. The plaintiff had been called upon by the collector, 
and payment of the tax against him demanded; he protested 
against paying; was arrested by the collector and carried 
to Augusta, when he agreed that he would pay the tax, and 
was thereupon discharged from his arrest by the collector. 
A.bout a week after this transaction, without any further 
interposition, or claim on the part of the collector, so far as 
the case finds, the plaintiff paid the tax, and costs of arrest 
and conveyance to Augusta and back. Was that a voluntary 
payment, with a knowledge of all the facts, or was it a pay­
ment under protest, and by duress? 

At common law, as it was understood before and during 
the reign of Elizabeth, a voluntary escape of a prisoner, in 
execution, completely and forever discharged him from the 
debt, so that neither the plaintiff nor sheriff could retake 
him for tho same demand. Bra. Tit. Escape, Pl. 12 and 45; 
Linacre v. Rhodes' case, Leon. R. 96; Lansing v. Fleet, 
2 Johnson's Cases, 3. 

Since that time this law has been modified, or differently 
understood, and a voluntary escape of a debtor in execution, 
will not deprive the creditor of the right of procuring the 
rearrest of the debtor on a new process, or if he voluntari­
ly return, of considering him in custody under the old; but 
so far as the sheriff is concerned, he cannot rearrest the 
debtor on the old process. By the first arrest the writ has 
been obeyed, and has performed its proper function; and 
after a voluntary discharge, the sheriff cannot arrest a sec­
ond time on the same precept. If he does so, ho is liable 
to an action for false imprisonment. Atkinson v. Jame­
son, 5 D. & E. 25; Sheri.ff of Essex's case, Hob. 202; Vin. 
Ab. Escape, p. 17; Thompson v. Lockwood, 15 John. 256; 
Lansing v. Fleet, 2 Johns. Cases, 3; Com. v. Drew, 4 Mass. 
391; Brown v. Getchell, 11 Mass. 11. 

That the collector, after the arrest, permitted the plaintiff 
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voluntarily to escape, is too plain to require argument. After 
that escape the power of the collector, under his warrant, 
to rearrest the plaintiff was extinguished. Nor indeed is 
there any evidence that he again sought to enforce his war­
rant by another arrest, or even threatened to do so. If it 
be said that the tax was paid under the agreement to pay, 
by means of which the plaintiff procured his discharge from 
arrest, and that that agreement was extorted by duress, the 
answer is, if, as the plaintiff contends, the arrest was illegal, 
then the agreement was without legal consideration, and 
void. If it be further said that the plaintiff supposed or 
apprehended that he should be again arrested if he did not 
pay, and made the payment under the misapprehension of 
his legal rights, the answer is, that such a misapprehension 
would be a mistake of law, and not of fact. 

Upon the whole, the payment of which the plaintiff now 
complains, must be deemed to have been made voluntarily, 
and with a knowledge of all the facts. The action seems to 
be grounded wholly on supposed technical defects in the 
proceediJ:!,gS on the part of the town and the school district. 
The money has been appropriated for a highly meritorious 
object, and there is no suggestion of oppression, improvi­
dence or waste, on the part of the authorities of the town 
or district. In such a case we think the money may well be 
consistently retained, even though there may have been 
technical informalities in assessing the tax. In the view how­
ever, which we have taken of the case, it does not become 
necessary to examine the proceedings of the town or dis­
trict; we therefore express no opinion upon that part of the 
case which refers to the legality of the tax. 

Plaintiff nonsuit. 

TENNEY, J. - having been unable to be present at the 
hearing, took no part in the decision. 
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t Sr .AULD ING versus GoODSPE.AD. 

A judgment in a writ of entry for the premises, and possession under it against 
the person apparently holding title, though he may have conveyed it by an 
unrecorded deed, but unknown to the levying creditor, is evidence of title 
against which such grantee can interpose no defence. 

Nor can the claimants under such grantee set up any title anterior to the judg­
ment, and which, if pleaded, might have defeated it. 

ON REPORT from Nisi Prius, RwE, J., presiding. 
WRIT OF ENTRY. 
After the evidence was introduced the case was taken 

from the jury, and upon so much of tho evidence as was ad­
missible the Court were authorized to draw the inferences a 
jury might, and render judgment according to law. 

The titles of the parties are fully stated in the opinion of 
the Court, which was drawn up by 

TENNEY, J. - The demandant's title is under the le,7 of 
an execution in his favor against Charles O'Conner, upon 
the demanded premises, made on Sept. 1 7, 1849, and in 
season to preserve the attachment upon the original writ, 
which was made on Sept. 7, 1848. In support of this title, 
is introduced a judgment in a real action in favor of the 
demandant, against Edmund Fuller, instituted on Nov. 15, 
1849, of which :B'uller had notice the same day by a per­
sonal service of the writ upon him; and the writ of posses­
sion issued upon that judgment, with tho return of an officer 
thereon, that he had delivered seizin and possession of the 
premises demanded to the demandant, on Oct. 17, 1851. 

The tenant claims under a deed from Charles O'Connor, 
dated August 31, 1848, which was recorded on the day next 
succeeding, to Daniel Gifford, who gave a deed to Jonathan 
H. Fuller, on May 12, 1849, which was recorded Nov. l, 
1850. Jonathan H. Fuller made and delivered his deed of 
the premises to Edmund Fuller, dated Nov. 13, 1849, which 
was put upon record Nov. 1, 1850, and the latter deeded 
to Robert Elliot on Nov. 15, 1849, and tho deed was re­
corded on Oct. 26, 1852. 
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The tenant also introduced tho levy of an execution in 
favor of Jonathan H. Fuller, against Charles O'Connor, 
dated January 10, 1849, and within thirty days after the 
rendition of judgment, on which the execution issued, the 
premises having been attached on Sept. 5, 1848. 

The suit of the demandant against Edmund Fuller, was 
commenced on the same day of the date of the deed from 
Fuller to Elliot. The case however discloses no evidence 
that the demandant had actual notice of this deed, sooner 
than the same was recorded. And as against the d~mand­
ant, the grantee acquired no rights thereby, until after the 
former had been put into possession of the premises, by 
the officer who executed the writ of possession; and at 
that time he was concluded, by that judgment and subse­
quent proceedings. R. S., c. 91, § § 1 and 26. 

Those persons claiming under Edmund Fuller, derived 
all tho rights which they acquired subsequently to the 
recovery of the demandant against him, and can stand in 
no better position than he did. Winslow v. Grindal, 2 
Greenl. 64. 

The tenant can derive no benefit under the levy of Jona­
than H. Fuller's execution against Charles O'Connor, even 
if the levy was sufficient to pass the debtor's interest in the 
land at the time of the attachment, which may be very 
doubtful. The deed of Jonathan H. Fuller to Edmund 
Fuller was given before the institution of the suit of the 
demandant against the latter, and after the completion of 
the levy of Jonathan H. Fuller's execution. The rights ac­
quired under this levy were in Edmund Fuller, so that he 
could have defended the demandant's suit thereby, if he had 
chosen to do so. But since the recovery, this levy cannot 
prevail against the demandant's title. 

Tenant defaulted. 

Bradbury .S,- Morrill, for the tenant. 

Libbey, for demandant. 
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t BROWN versus CLOUGH, Executor. 

A bond, in which the condition is that if within one year upon request and 
payment of a certain sum, the obligor shall make and execute a va:id deed 
of a piece of land, is forfeited, by a refusal to convey on such request and 
payment at any time within the year. 

ON REPORT from Nisi Prius, RICE, J., presiding. 
DEBT, on a bond. 
The defendant's testator on Dec. 22, 1851, gave to plain­

tiff a bond for the conveyance of a parcel of land on pay­
ment of $100. 

A part of the condition was in these words: -
" The condition of the above obligation is such, that if 

within one year from this date, upon the request of said 
Brown, &c., and tho payment of tho sum of one hundred 
dollars, the said Nathaniel and his heirs, executors, adminis­
trators, shall make and deliver to him, his heirs or assigns, 
a good and valid deed in fee" of the premises described, &c. 

Soon after this bond was executed the obligor died, and 
defendant was appointed his executor. 

In June, 1852, the assignee of this bond petitioned the 
Judge of Probate that he would empower tho defendant to 
make the deed referred to, which was accordingly done. 

In July, 1852, the $100 was tendered to the defendant 
and the deed requested by the obligee for the benefit of the 
assignee of the bond. 

The defendant refused to receive the money and give the 
deed. 

This suit was commenced in August, 1852. 
The Court were authorized to render judgment by non­

suit or default, according to the legal rights of the parties. 

Paine, for defendant, maintained that the obligor had the 
entire year to give the deed and save the forfeiture; that it 
was when a party voluntarily disables himself to perform, 
there was a breach within the time, and cited Heard v. 
Bowers, 23 Pick. 455. 

L. M. Morrill and W. B. Snell, for plaintiff. 
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1. The rights of the obligee depended upon some acts. 
To secure those rights he must perform those acts within 
the year. 

"Upon" such performance of those acts, he is, within a 
reasonable time, to have his deed. 

2. The obligor is bound to make the deed I/upon" pay­
ment and demand, if within the year. 

Time was important only to the obligee; to the obligor it 
was not; the sooner he could get his pay, the better. The 
contract is for the sale of land, giving time to purchase for 
payment. No facts are in the case to show that time was 
material or important to the obligor. 

3. The year was not claimed as the ground of refusal to 
convey. 

RICE, J. -The case presents a single point only, and that 
is, whether the obligor in the bond was entitled to one 
year within which to execute his deed, or the obligee was 
entitled to that time within which to make payment and re­
quest a deed. The language in the condition in the bond, 
bearing upon that point, is as follows: - "That if within 
one year from this date, upon request of the said William 
G. Brown, or his heirs, executors or administrators, and 
the payment.of one hundred dollars, &c., the said Nathaniel 
Blair, &c., shall make and deliver to the said Brown, &c., 
a good and valid deed," &c. This language, standing alone, 
is not wholly free from ambiguity. 'l'he intention of the 
parties must govern, if not inconsistent with rules of law. 
Those intentions may be ascertained by reference to the 
whole instrument, to the situation of the parties, and to 
their contemporaneous acts in relation to the subject matter. 

The transaction was between buyer and seller of land. 
Was time desired by the seller to enable him to execute his 
deed of the premises; or by the purchaser to enable him to 
make the stipulated payment? The ordinary course of busi­
ness between parties thus situated would indicate the latter. 
The acts of the parties also indicate, that they understood 
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that the deed was to be executed upon request, (within the 
year,) and payment of tho price stipulated. .A.n applica­
tion of the technical rules of construction between grantor 
and grantee, in cases of doubt, favors the position of the 
plaintiff. 

In view of tho whole case, we are of opinion, that the 
word "upon," as used in the condition of the bond is equiva­
lent in meaning to tho words "at the time of." This con­
struction would require the obligor to execute his deed 
within a reasonable time after request made and money paid 
or tendered, if done within a year. This he has neglected 
and refused to do, and thereby occasioned a breach of the 
bond. 

According to agreement a default must be entered, the 
defendant to be heard in damages by the Court. 

HOPKINS versus FOWLER. 

Instructions, though true as abstract propositions, which have no foundation 
in the evidence in tho case, but which rnay haye had a tendency to mislead 
the jury, cannot be sustained. 

ON EXCEPTIONS from Nisi Prius, RICE, J.,·presiding . 
.A.ssmIPSIT. 
The parties were co-sureties on a note wherein Lewis 

Hopkins was principal. The note was paid by plaintiff . 
.A.t the time the note was given, Lewis was carrying on a 
tannery in tho neighborhood of the defendant, and about 
sixteen miles from the residence of plaintiff. 

Lewis Hopkins was a witness for plaintiff to show for 
whom the note was discounted. He also testified, that 
after the note was paid, defendant requested him to get the 
note and bring it to him, so that he could know it was out 
of tho hank; and he asked plaintiff to let him take it, and 
show it to defendant, that he might know it was taken up, 
and that after calling upon him two or three times, the plain-
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tiff let him take it, requiring it to be returned to him, and 
he showed it to defendant, who cut his name out of it. 

He also testified that about the time the note was given, 
he had a lot of five or six hundred hides, which plaintiff 
procured for him in Boston, and was holden for them; the 
witness was to have the profits of tanning, and he expected 
to realize enough to pay the note; it was the understanding 
the tanning should go in that way, but before they were 
done leather was down, and nothing came from it. 

There was some evidence tending to show that Lewis 
secured · the defendant for becoming his surety, and that 
the property was given up when he showed to him the note. 

No evidence was produced that plaintiff knew that Lewis 
had given any security to defendant. 

The Court instructed the jury that if plaintiff permitted 
Lewis to take the note, with the intention or expectation 
that he should exhibit it to Fowler, as evidence that he 
(Lewis) had paid it, and if Lewis did so exhibit the note, 
and was thereby enabled to induce Fowler to surrender his 
security, then the plaintiff is not entitled to recover, even 
if he did not receive pay from the leather; and that if 
plaintiff, knowing that Fowler had the property of Lewis in 
his hands, and that he believed the note to have been paid 
by Lewis, intllntionally neglected to inform Fowler that he 
had paid the note, till such property had all gone back into 
the hands of Lewis, and he had become insolvent, then he 
is not entitled to recover. 

A verdict was returned for defendant. 
The plaintiff excepted to the instructions, and also sub­

mitted a motion to set aside the verdict as being returned 
against the evidence in the cause. 

Heath, for plaintiff. 

H. W. Paine and A. Libbey, for defendant. 

CUTTING, J. - On a careful examination of "all the testi­
mony presented to the jury," we are unable to perceive, that 
the plaintiff had any knowledge of the existence of any 

VOL. XXXIX. 72 
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mortgage or security from Lewis Hopkins to the defendant 
to indemnify him against his liability as a co-surety on the 
note; or that the plaintiff" intentionally neglected to inform 
the defendant that he had paid the note." From the evi­
dence, it does not appear, that the plaintiff was under any 
legal obligation to give such information, for he could not 
have anticipated any loss to the defendant from his neglect 
to do so. It seems, that the defendant was led into an 
error (if any there was,) by his conversations with Lewis 
Hopkins, for which the plaintiff was not legally responsible, 
they having been made without his knowledge. If the de­
fendant saw fit to rely on such declarations, without ascer­
taining their truth from the plaintiff, and in consequence 
thereof surrendered his security, it only shows a misplaced 
confidence in the person whom he had aided, and for which 
the plaintiff was in no way accountable. The possession of 
the note by Lewis Fowler, at the time it was exhibited to 
the defendant, is accounted for without impeaching the mo­
tives of the plaintiff. Consequently the instructions of, the 
presiding Judge, although perhaps true as abstract proposi­
tions, were erroneous when applied to the evidence in this 
case. They must have been called forth upon an assumption 
of some testimony to warrant them, and if the assumption 
was erroneous, the instructions became a superstructure 
without a foundation, and might have had some tendency to 
mislead the jury. 

On the other hand, if the instructions were correct, the 
verdict is clearly against evidence, and should be set aside 
-011 the motion. On the whole we are inclined to sustain 
both the exceptions and motion. 

Verdict set aside. 
New trial granted. 

TENNEY and .APPLETON, J. J., concurred. 
SHEPLEY, C. J., did not concur. 
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The alteration of the charter of a corporation, requiring less amount of capi­
tal stock, whereby the amount required is subscribed for, cannot make pre­
vious subscribers to its stock liable as sliareholders, who were not such before 
the alteration. 

Thus, where the defendant subscribed for 1,000 shares in the capital stock of 
the plaintiff corporation, when the charter required 11,000 shares to be the 
minimum, and somewhat less than 10,000 were in fact agreed to be taken 
and paid for, and the company was organized, the subscriptions accepted 
and assessments made upon them ; and afterwards an alteration in the char­
ter was made by the Legislature and accepted by the corporation reducing 
the minimum of the capital stock required to 8,000 shares; in an action to 
recover such assessments on defendant's shares, made before and after such 
alteration of the charter ; it was held -

1st. That the minimum number of shares of capital stock required by the char­
ter at the time the subscription was made, was a condition precedent to 
be fulfilled by the corporation before the subscription was liable to assess­
ment. 

2d. That the alteration and acceptance of the charter requiring only 8,000 
shares for the minimu..'11 of the capital stock, and although an amount ex­
ceeding that number was taken, would not authorize the corporation to 
assess a subscription made under the original charter. 

3d. Nor will the defendant be estopped to set up the original conditions of his 
subscription, although he may have exhibited himself a, a shareholder and 
officer in the corporation, and had contributed towards payment of the 
expenses of the corporation. The requirements of the charter cannot be 
waived. 

4th. That eorporators by any acts or declarations cannot relieve the corporation 
from its obligation to possess the capital stock required by its cha1·ter. 

ON REPORT from Nisi Prius, HATHAWAY, J., presiding. 
AssmIPSIT, to recover assessments and interest on defend­

ant's subscription for one thousand shares of the capital 
stock in the Oldtown & Lincoln Railroad Company. 'rhe 
writ bore date of Dec. 9, 1854, and the cause was present­
ed under the general issue. 

In evidence was offered a charter, granted by the Legisla­
ture, on March 8, 1852, by which the defendant and others 
were made a body corporate by name of the Oldtown & Lin­
coln Railroad Company, for the purpose therein named. 

By the second section of the charter, it was provided 
that the capital stock of said corporation should consist of 
not less than eleven thousand, nor more than fifteen thous­
and shares. 

On September 8, 1852, after notice had been given as 
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required, the charter was accepted, and defendant and eight 
others were chosen as directors. 

At this meeting the following vote was passed: "whereas 
the corporators of this charter have heretofore directed sub­
scriptions to the capital stock of said corporation, accord­
ing to which a subscription has been obtained of shares 
exceeding the minimum number named in said charter, and 
whereas a large majority of said stock is represented at 
this meeting, and a majority of the persons subscribing are 
now present; therefore it is voted that said subscriptions 
be accepted and made valid between said subscribers and 
this corporation, and that they be admitted as the stock­
holders, at this meeting." 

A code of by-laws was also accepted, and article 9th pro­
vided that the capital stock should be divided into shares 
of twenty dollars each, subject at any and all times to the 
assessments as ordered by the board of directors. 

The second section of the charter was amended in Sept. 
1853, so that the capital stock should consist of not less 
than eight thousand shares, nor more than twenty-five thous­
and shares, the par value being thereby fixed at $20 each, 
which was accepted by the directors on Oct. 1, 1853. 

A paper signed by defendant, under date of August 13, 
1853, for one thousand shares, $20,000, of the following 
tenor, was in evidence. 

"OLDTOWN & LINCOLN RAILROAD COMPANY. Subscription. -
Whereas, it is proposed to build an up river railroad, so 
called, and an Act of incorporation has been obtained from 
the Legislature of Maine, entitled 'An Act to incorporate 
the Oldtown & Lincoln Railroad Company.' 

"We the subscribers severally agree to take the number 
of shares of the capital stock in said corporation which are 
affixed to our respective names, and to pay to the treasurer 
of said company, when they have one, or to whoever may be 
entitled to receive the same, all such legal assessments on 
each of said shares, not exceeding twenty dollars on each 
share, as shall be made by the future government of said 
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corporation after the same has been organized according to 
said A.ct." 

The subscription books to the capital stock were put in, 
on which were subscriptions against persons wlw were re­
sponsible for 94 76 shares only, excepting an additional sub­
scription for 6000 shares, made by defendant on Sept. 1 7, 
1853, which was denied to be valid by the plaintiffs. 

According to the records, defendant was a director from 
the organization of the company to August 7, 1854, and 
president until July 8, 1854, when he was removed by the 
directors. 

On August 16, 1853, defendant submitted to the directors 
the following proposition, which was accepted; and they 
voted "that ---committee be appointed to close the 
contract for the same." 

"Build railroad from a point in Milford to a point in Lin­
coln, each point to be selected by D. A.. Sanborn, engineer 
appointed by the directors; the road to be constructed un­
der the direction of said engineer, according to the plans 
and specifications to be furnished by him, and when finished, 
to compare favorably in point of grades, curves and work­
manship, with the best roads in New England; meaning to 
embrace every thing appertaining to the construction of said 
road, and operating the same, except the land damages and 
fencing, and the furniture thereof. 

"Said road to be completed by the 1st day of December, 
1854, ready for the furniture. 

"Price, $12,000 per mile, and any addition above $4,400 
per mile that the rails may cost. 

"Payment, the present stock subscription, and balance in 
stock of said road, with the privilege of using mortgage 
bonds of the road to buy the rail1,, said mortgages to be 
provided for at maturity by me." 

The contract afterwards drawn up for defendant to sign, 
was objected to as not in conformity with his proposition 
and was never signed. 

The defendant, on Sept. 17, 1853, before the meeting of 
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tho directors on that day, sent in a paper, which, after setting 
forth the proposition he had made to build the road, and 
the acceptance thereof by the directors, concluded as fol­
lows:-" And inasmuch as the subscription books have not 
been all returned and it cannot be ascertained precisely 
how much of the stock of said road remains not subscrib­
ed for by others, I hereby agree to take and subscribe for 
six thousand shares more or less, intending to embrace all 
the rest and residue of the fifteen thousand shares author­
ized by the Act of incorporation not subscribed for by 
others. Price of shares limited to twenty dollars." 

He also filed with them a protest against any action of 
theirs tending to impair his rights as subscriber to 6000 
shares more or less of the capital stock, he claiming the 
right to subscribe therefor as he had done. 

On that day the directors voted to petition the Legisla­
ture for the amendment of their charter as above. 

At a meeting called to choose directors, in August, 1854, 
the defendant claimed to represent the above 6000 shares, 
and threw his vote accordingly which was rejected, and after­
wards two antagonistic boards of directors were chosen. 

In December of the same year, this action was com­
menced. 

There was evidence introduced as to money expended in 
and about the road, and payments of money by defendant, 
and the records of the directors as to the several assess­
ments, amounting to $20 per share, on the 1000 shares, the 
last subscription of defendants never having been assessed. 

There was much other evidence not bearing upon the 
points on which the decision turned. 

It was agreed, that if upon the testimony the defendant 
was legally holden to pay the assessments sued for, or 
any part of them, a default should be entered for such sum 
as the Court might think proper, otherwise the case to 
stand for trial. 

A. W. Paine, with whom was W. P. Fessenden, for 
defendant, objected to the maintenance of this action:-
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I. Because tho required amount of subscriptions to the 
capital stock had never been obtained, and no assessment 
could therefore be legally binding. Salern Mill-darn Co. v. 
Ropes, 6 Pick. 23; Central Turnpike Cor. v. Valentine, 
10 Pick. 142; W. o/ N. Railroad Co. v. Hinds, 8 Cush. 
110; Ken. o/ P. Railroad Co. v. Jarvis, 34 Maine, 360. 

2. The additional Act of Sept. 2 7, 1853, having been 
passed after the subscription was signed, could not affect 
that subscription nor give an effect to it which it did not 
otherwise have. U. L. o/ C. Co. v. Towne, 1 N. H. 44; 
H. o/ N. H. Railroad Co. v. Carnrnell, 5 Hill, 383; Mid. 
Turnpike Co. v. Lock, 8 Mass. 268; sarne v. fValker, 10 
Mass. 390; Angell on Cor. 483, § 10. 

3. That no waiver could be made or was in fact made by 
defendant, which had or could have an effect to give validity 
to the Act of the Legislature which was otherwise unconsti­
tutional or invalid. 

4. Tho additional Act was never legally accepted by the 
company until after ten assessments were made, the direc­
tors having no power to do such an act as to accept of the 
amendment. 

5. The contract and subscription for 6000 shares were 
valid and binding, and being so, the contract made with 
Fairbanks & Morgan was illegal, as were also the assess­
ments made to meet its calls. The assessments were made 
upon a wrong basis by excluding these shares. The votes 
by defendant for said shares were legally cast and another 
board of directors was elected than those who acted in 
making the last ten assessments. 

The case was further argued by defendant's counsel as 
to the illegality of the several assessments. 

J. A. Peters, for plaintiffs. 

SHEPLEY, C. J. - The corporation was created by an Act 
approved on March 8, 1852, with a capital stock to "consist 
of not less than eleven thousand nor more than fifteen 
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thousand shares." The charter was accepted on September 
8, 1852, when the corporation was organized anil a vote, 
containing a recital that "a subscription has been obtained 
of shares exceeding the minimum number named in said 
charter," was passed, "that said subscriptions be accepted 
and made valid between said subscribers and this corpora­
tion." This recital of the amount then subscribed is ascer­
tained to have been incorrect. The capital stock required 
has not been obtained. 

The report of the case states "the subscription on said 
books was of persons who were responsible for 94 76 shares, 
and amounts in all to $189,520, besides 6000 shares addi­
tional which said defendant hereinafter introduces." The 
subscription for the 94 76 shares appears to have been made 
under date of August 13, 1852, in these words;-"We the 
subscribers severally agree to take the num lier of shares of 
the capital stock in said corporation which are affixed to 
our respective names and to pay to the treasurer of said 
company, when they have one, or to whoever may be entitled 
to receive the same, all such legal assessments on each of 
said shares, not exceeding $20 on each share, as shall be 
made by the future goverment of said corporation after the 
same has been organized according to said A.ct." 

The agreement is to take the number of shares of the 
capital stock, and that must have had reference to the cap­
ital stock required 1.Jy the charter. The engagement was to 
take such a part of that capital. The shares to be assessed 
were the shares of that capital. The agreement to pay "all 
such legal assessments on each of said shares," was to pay 
them on shares of that capital. There must therefore have 
been such a capital stock obtained before the subscriptions 
could be binding or any legal assessments could be made. 
The subscription having been made before the corporation 
was organized, was necessarily as well as in terms subject to 
a condition, that the party to accept it should have a legal 
existence, and should obtain the capital required by its char­
ter and referred to in the subscription, by which it became 

VoL. XXXIX. 7 3 
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a part of it. That condition, required both by the charter 
and the contract, has never been performed by the corpora­
tion, which has never been in a situation to make a legal 
assessment on such shares or to enforce payment of the 
subscriptions, unless the additional subscription of the de­
fendant for six thousand shares can be regarded as binding. 

The defendant, on September 17, 1853, after reciting a 
proposal made by him to build the road, and an acceptance 
of it by the directors on August 16, 1853, subscribed "for 
six thousand shares, more or less, intending to. embrace all 
the rest and residue of the fifteen thousand shares author­
ized by the Act of incorporation, not subscribed for by 
others." This subscription was predicated upon the com­
pletion of the contract proposed. If that was not so ac­
cepted by the corporation, so as to become a valid contract 
between the parties, it is not contended that this subscrip­
tion was binding. The corporation does not allege that 
the deficiency of capital stock was supplied by it. It denies 
both the acceptance of the proposed contract, and the valid­
ity of the subscription for those shares; while the defend­
ant insists that his proposal was accepted, that the contract 
for building the road was completed, and that he is entitled 
to those shares. 

Upon examination of the defendant's proposal, it appears 
to have been so general in its terms, that it could not well 
be regarded as more than a basis for a contract to be pro­
perly drawn and executed, prescribing the manner in which 
the road should be constructed and the work performed. 
It appears to have been so regarded by the directors, who 
in their vote, containing the alleged acceptance of it as a 
complete contract, "accept the proposition now made by 
Samuel Veazie to build the railroad from l\Iilford to Lin­
coln, and that --- committee be appointed to close the 
contract for the same." It is accepted only as a proposi­
tion, to form the basis of a contract to be closed thereafter. 
The ddendant appears also to have so regarded it at that 
time. The committee caused a contract to be drawn and 
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submitted to the defendant for his signature, which ho al­
leged was not drawn according to his proposal, and he 
therefore refused to sign it, and not because the contract 
had been already completed. Another unsuccessful attempt 
appears to have been made to have a contract drawn and 
signed. The defendant, on September 17, 1853, submitted 
to the directors a written statement, claiming that his pro­
posal had been accepted and become a binding contract; 
and in it he assigned as his reason for refusing to sign the 
contract as presented by the committee, that it was "widely 
variant from his proposition, and for this reason he object­
ed, and still objects to signing the same." The directors 
thereupon resolved, "that the vote of the directors accept­
ing said proposal of said Veazie, is hereby reconsidered 
and made nugatory; and the said Veazie is thereby to con­
sider his agreement to subscribe for the deficiency of said 
stock, as null and void." 'l.'hese proceedings present only 
an ineffectual attempt to make a contract for building the 
road, the basis for one having been agreed upon, and the 
parties having disagreed, when they attempted to complete 
a contract containing the details of the work and the man­
ner in which it was to be performed. The foundation upon 
which the subscription for those shares rested having fallen, 
the subscription falls with it. The rights of neither party 
can be affected by those ineffectual attempts to make a 
valid subscription and contract. 

The difficulty before noticed in the way of a recovery by 
the corporation will remain, unless it can be otherwise 
overcome. This has been attempted in different modes. 

It is insisted that the general issue having been pleaded, 
that is an admission of the existence of the corporation 
with the capacities required by the charter. 

A. plea of the general issue does, in our practice, admit 
the existence of the corporation with a capacity to sue and 
be sued. It cannot be an admission of more than this. 
There is nothing in the plea authorizing it. The decided 
cases do not. The plea contains no language, from which 
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an inference can be drawn, that the corporation has per­
formed the duties required of it in other respects. Or 
that it has performed its part of a condition, by which a 
conditional contract made with it has become binding. 

It is also alleged, that the corporation has been relieved 
from the performance of that condition by the Act approv­
ed on September 27, 1853, c. 193, and that the defendant's 
subscription thereby became binding. 

By that Act the charter was so amended, that the capital 
stock might consist of not loss than eight thousand nor 
more than twenty-five thousand shares. Tho Act was ac­
cepted by the stockholders on August 7, 1854. The cor­
poration might accept a modification of its charter, by which 
its rights and obligations were varied and now duties im­
posed. And tho rights and duties of its corporators might 
thereby be increased or diminished. But those could not 
thereby be made shareholders in its capital, who were not 
such before. Nor could any contract made between the 
corporation and one of its corporators be thereby altered 
or affected. When that Act was accepted, the defendant and 
others by their subscriptions had never become shareholders 
in its capital stock; they had only agreed to become such 
upon condition, that the least sum required for its capital 
should be subscribed. 'rhat condition not having been per­
formed, when the additional Act was passed and accepted, 
they were not then shareholders, and could not thereby be 
made such. The Legislature did not attempt to make them 
such. It might as well have attempted to alter a contract 
made between the corporation and one of its members re­
specting the construction of the road, as respecting a con­
tract to pay a part of its capital. If the corporation, being 
a party to a contract with one of its corporators, might by 
the assistance of the Legislature absolve itself from the 
performance of any part of the contract, it might from the 
whole, and require payment of the money subscribed, with­
out allowing the subscriber to derive any benefit from it. 

It is the charter only and the rights and liabilities of the 
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corporation and of its corporators, as such in consequence­
thercof, that can be varied by an Act of the Legislature; 
and not the private contracts made between the corporation 
as one party and of its corporators as the other. And 
there can be no distinction between contracts to pay money 
for its stock, and contracts to pay it for any other purpose. 

There is nothing in the case of the Meadow Dam Co. 
v. Gray, 30 Maine, 547, in the least degree opposed to 
these positions. That corporation was, by the Act of July 
31, 1846, authorized to erect a dam across the south branch 
of Castine river to exclude the tide waters from the 
flats above, thereby rendering them capable of cultivation. 
The charter did not require any amount of capital to be 
subscribed. The defendant having subscribed and agreed 
to take one share, thereby became a shareholder without 
any condition to be performed by the corporation. By an 
additional Act, approved on August 10, 1848, the corpora­
tion was required to construct a sufficient gate or lock for 
the passage of vessels or boats through the dam. Objec­
tion was made by the defendant to the payment of his sub­
scription, because the liability of the stockholders was in­
creased by the burden imposed by the additional Act. The 
Court decided, that, as he had become a stockholder, his as­
sent to the additional Act must be considered as given by 
the acceptance of a charter, in which the Legislature re­
served the right to amend or alter it. The question pre­
sented was, whether the defendant had thereby been dis­
charged from the performance of an existing legal contract; 
not whether he should thereby be made a party to one not 
legally binding. Nor whether, that to which he had assent­
ed should be waived without his consent. His contract 
was not in the least affected by the Act, while the respon­
sibilities of the corporation of which he was a member were 
increased, and so might his own be as corporator indirectly, 
but not as a party to a contract. 

It is also insisted, that the defendant, by various acts and 
declarations, has exhibited himself as a stockholder and 
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officer of the corporation, and that ho is thereby estopped 
to deny the authority of the corporation to collect tho sub­
scriptions to its stock, or that he has waived all objections 
to it. 

The defendant does appear by written documents signed 
by him, and by acting as an officer and shareholder, and by 
the payment of money, to have asserted, that tho corpora­
tion was ih a condition to do many acts1 and to proceed to 
build the road. 

These declarations appear to have been made and the 
acts to have been performed in the character of an officer 
or corporator of the corporation1 which was allowed until 
December 31, 1857, to complete the location of the road; 
and there was no other limitation of the time for obtaining 
its entire capital stock. Corporators may, unless prohibit­
ed by the charter, organize and put the corporation into a 
condition to sue and he sued, to enter into contracts to 
secure the capital required, to employ agents to do it, and 
to procure information by surveys or otherwise, and exhibit 
the same to the public as an inducement to subscribe for 
shares, without having secured the capital required to author­
ize proceedings for the accomplishment of the main design. 
The danger in such cases is, that it may have nothing with 
which it can pay expenses. If the corporators do many 
such acts and contribute to pay the expenses, and do it in 
anticipation of having the amount accounted for when the 
capital shall be obtained, it would afford no satisfactory 
proof that they intended to proceed with the main enter­
prise without the capital required by the charter, or that 
they had assented to assessments on the shares for that pur­
pose. The defendant and others might have proceeded, as 
they would seem to have done, upon a misapprehension of 
the facts, supposing that the capital had been obtained, when 
it had not been, and without any intention to attempt to 
have assessments made, or the road built1 until the capital 
had been obtained. No estoppel in pais or waiver can 
justly be allowed to deprive a person of rights, who has 
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been acting under a misapprehension of facts. There is 
nothing presented in the report of the case necessarily in­
consistent with a full determination to require a strict ad­
herence to the charter, and the terms of the subscription. 

There is, however, a more perfect answer to this position. 
It is, that the corporators could not by any acts alleged 
to operate by way of waiver or estoppel, relieve the corpo­
ration from its obligation to have the capital required by its 
charter. If a vote had been passed by them with entire 
unanimity, that they would waive all objection on account of 
a deficiency of capital, and that they would proceed to make 
assessments on the shares subscribed and to build the road, 
it would have been but a violation of the charter, and illegal 
and void. Otherwise they might by vote relieve the corpo­
ration and themselves from all obligation to have any cap­
ital, and acting upon the same rule, they might relieve them­
selves and the corporation from any obligation imposed by 
the government, and make their charter, whatever they de­
sired it to be, however different from that granted to them 
by the State. 

Upon the testimony presented, the action cannot be main­
tained; but according to the terms of the · report it is to 
stand for trial. 

t INHABITANTS OF HERMON, Pet'rs for Certiorari, versus 
COUNTY COMMISSIONERS OF PENOBSCOT. 

The County Commissioners are authorized by law to lay out a way wholly 
within the limits of a town, 

ON FACTS AGREED, 

Petition for the writ of certiorari. 
A road was laid out and established by the County Com­

missioners of Penobscot in the town of Hermon, on a peti­
tion to them for that purpose. 

Two county roads had previously been established and 

39 583 
70 408 
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opened through that town, and this connected the one with 
the other. 

It was agreed that if the Commissioners had power to 
lay out this road as a county road, then the petition to be 
dismissed, otherwise the prayer thereof to be granted, and 
the costs to be also determined by the Court. 

A. W. Paine, for respondents, cited 7 Mass. 162; New 
Vineyard v. Somerset, 15 Maine, 21; Harkness v. County 
Commissioners, 2G Maine, 353 and 406. 

A. Sanborn, for petitioners, cited R. S., c. 25, § 32; 31 
Maine, 367; At. o/ St. Law. R. R. Co. v. Co. Com., 28 
Maine, 118. 

TENNEY, J. -This is a petition for a writ of certiorari to 
the respondents to certify their record, touching the loca­
tion of a way, as a county road in the town of Hermon, 
that the same record may be quashed. 

Several supposed errors on the record are relied upon in 
the petition. But all are founded in the alleged want of 
jurisdiction in the County Commissioners to locate and 
establish a way, in one town alone, on an original petition 
presented to them. 

This is the cai,e of a way wholly in the town of Hermon, 
but it connects two county roads with each other, which are 
of considerable extent, reaching from the city of Bangor 
to the town of Carmel, and which we may suppose are 
much used by the public. 

The question inYolved does not differ materially from 
those presented to this Court, in the cases cited for the re­
spondents, in which it has been held, that the Commissioners 
did not exceed their jurisdiction, and the writ was denied. 

We see no reason for reversing those decisions, and the 
writ is denied, and the petition dismissed with costs for 
the respondents. 
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t REED versus WILSON. 

After pleadiug the general issue, no objection can be taken by the defendant, 
to the non-joinder of his joint co-promisor. 

An indorsee of a witnessed note, made before the passage of the Act of 1838, 
c, 343, may maintain an action after that Act was passed, although more than 
six years elapsed between the date of the note and the commencement of the 
suit. 

Of the burden of proof. 

ON EXCEPTIONS from Nisi Prius, HATHAWAY, J., presid­
ing. 

AssuMPSIT. 
This suit, commenced in August, 1'853, is brought upon 

three notes of hand, dated May 25, 1835, running to one 
Springer, and by him indorsed. 

The defendant is sued alone, but it is alleged in the writ 
that the notes were signed by defendant and one Babcock 
jointly; and that Babcock since the date of the notes, and 
before this suit was commenced, was decreed a bankrupt 
under the laws of the United States. 

Defendant pleaded the general issue, and relied upon the 
statute of limitations. 

No testimony of the bankruptcy of Babcock was present­
ed. The notes purported to be witnessed; and evidence 
tending to show that the witness was out of the State, and 
the genuineness of his signature was produced, as also re­
butting testimony that they were not witnessed at the time 
of their execution. 

The defendant requested these instructions :-that from 
the want of all evidence as to the bankruptcy of Babcock, 
the plaintiff is not entitled to recover because the action 
was not brought against both promisors, the note appearing 
to be joint; and that the statute of limitations of 1821, 
governed the case as the action was in the name of the in­
dorsee. 

These instructions were not given. 
The defendant also contended, that upon the testimony 

VOL. XXXIX. 7 4 
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the burden of proof was upon the plaintiff to show that the 
notes were duly witnessed; and the Court instructed the 
jury that such was his duty, and if he had proved the sub­
scribing witness to be out of the State, and that his signa­
ture was genuine, that was sufficient until tho contrary ap­
peared. 

The verdict was for plaintiff, and defendant excepted. 

Peters, for defendant. 
That the non-joinder of the joint promisors should de­

feat the action, cited Harwood v. Roberts, 5 Maine, 442; 
Greenl. Ev. vol. 2, § 133, and same § 25. 

He also insisted that the limitation Act of 1821, governed 
this case. That the instructions given were not sound, he 
cited Powers v. Ritssell, 13 Pick. 69. 

W. C. Crosby, for plaintiff, cited Robinson v. Robinson, 
1 Fair. 240; Fogg v. Virgin, 19 Maine, 352; Quimby v. 
Buswell, 16 Maine, 470. 

RrcE, J. - Assumpsit upon three notes of hand, dated 
May 25, 1835, signed by the defendant jointly with Jotham 
Babcock, now alive, and running to one Springer, and by 
him indorsed. In the plaintiff's declaration, it is alleged 
that Babcock had been decreed a bankrupt. 

The defendant pleaded the general issue with a brief 
statement, setting up in defence the statute of limitations. 

Under the general issue, the defendant claims to avail 
himself of the non-joinder of Babcock. In this he was 
overruled by the presiding Judge. 

If any person be omitted as defendant, who ought to be 
joined, in any action founded on a joint contract, whether 
on a specialty or not, the objection can only be taken ad­
vantage of by plea in abatement. 1 Saund. 291, h, note 4; 
Mitchell v. Tarbut, 5 T. R. 651; Wright v. Hunter, l 
East, 20; Robinson v. Robinson, l Fairf. 240; Trustees of 
Ministerial and School Fund in Dutton v. Kendrick, 3 
Fairf. 381. And though the joint obligation be in writing, 
and the declaration show it to have been made by a party 
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not joined, it is no variance at the trial. 
Mountstephen v. Brooke, 1 B. & .A.. 224; 
2 Taunt. 254. 

1 Saund. Pl. 11 ; 
South v. Tanner, 

The defect in this case, being apparent upon the record, 
the defendant might have availed himself of its existence 
by motion, as well as by plea in abatement. Chamberlain 
v. Lake, 36 Maine, 388. But the motion must be filed 
within the time allowed for pleas in abatement, otherwise it 
will be overruled. Nickerson v. Nickerson, 36 Maine, 417. 
By pleading the general issue, the defendant must be held 
to have waived all objection to the non-joinder of his co­
promisor. 

The statute of limitations of 1821, did not apply to this 
case. The action was commenced after the passage of the 
.A.ct of 1838, c. 343, and falls under the provisions of that 
statute. Quimby v. Buzzell, 16 Maine, 470. 

The instruction of the Court, "that the burden of proof 
was upon the plaintiff to prove that the notes were duly 
witnessed, and that if he had proved the subscribing wit­
ness to be out of the State, and that his signature was 
genuine, that was sufficient until the contrary appeared," 
was not erroneous. It was tantamount to saying, that by 
proof of the genuineness of the signatures to the note, the 
plaintiff had made a prirna jacie case, sufficient, in the ab­
sence of other testimony, to authorize a verdict in his favor. 
This was right. Exceptions overruled. 

Judgment on the verdict. 

t PENOBSCOT & KENNEBEC RAILROAD Co. versns Dmrn. 

The plea of the general issue, to an action by a corporation, admits its legal 
organization under its charter, so far as to maintain suits at law. 

An agreement to take and fill a given number of shares, in an incorporated 
company, is equivalent to a promise to take and pay for such shares, 

Of conditional subscriptions to stock in such companies. 

When a subscription is made on condition, that a certain number of shares 
shall be subscribed for before the corporation shall be organized, the records 
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of its proceedings showing that the required number had been taken, are 
competent and prima jacie evidence, that the condition has been performed. 

And where a subscription is based on a further condition, that the company 
is not to enter into any contracts for the construction of its road, until a 
given number of shares are taken, the books of the directors, in the absence 
of countervailing evidence, are competent evidence to show the fulfillment 
of the condition, if the directors had authority to act. 

And the doings of a board of directors, de facto, whose acts have been ratifi­
ed by the corporation, arc unobjectionable, although the records of the cor­
poration show another board to have been previously elected, but no evi­
dence of their accepting the trust. 

Where one of the conditions of the subscription to the capital stock of the 
corporation was, that not more than five dollars on a share should be assess­
ed at one time, and the directors laid two or more assessments at the same 
time, but required not more than five dollars at one payment, such assess­
ments are binding. 

Whether directors of a corporation have power to release a subscription to the 
capital stock of the company, without consideration, quere? But if they 
possessed such power, and the release is optional with the subscriber, he 
must elect within a reasonable time. 

A recognition ancl claim of representing such shares, long after such action of 
the directors, may well be considered an election to keep the shares sub­
scribed for. 

ON REPORT from Nisi Prius, HATHAWAY, J., presiding. 
AssUMPSIT. This action was brought to recover the 

amount of certain shares in the capital stock of the corpo­
ration subscribed for by defendant, and for assessments 
made thereon. 

The plea was the general issue. 
After tho evidence on tho part of plaintiffs was submit­

ted, it was agreed to report the cause for the consideration 
of the full Court; and if upon the evidence the action is 
maintainable, a default to be entered and damages assessed 
by the law Court; otherwise to stand for trial. 

In the charter introduced were these provisions; "The 
capital stock of said corporation shall consist of not less 
than four thousand, nor more than ten thousand shares; and 
the immc~diate government and direction of the affairs of 
said corporation shall be vested in seven, nine, or thirteen 
directors, who shall be chosen by the members of said cor­
poration in the manner heroin provided, and shall hold their 
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offices until others shall have been duly elected and quali­
fied to take their places." 

"Any seven of the persons named in the first section, 
were authorized to call the first meeting by giving notice in 
one or more newspapers published in Portland, Augusta, 
Bangor, and Boston." 

The charter authorized the president and directors "to 
make such equal assessments from time to time on all the 
shares in said corporation, as they may deem expedient and 
necessary in the execution and progress of the work, and 
direct the same to be paid to the treasurer of the corpora­
tion. And the treasurer shall give notice of all such as­
sessments; and in case any subscriber or stockholder shall 
neglect to pay any assessment on his share or shares for the 
space of thirty days after such notice is given as shall be 
prescribed by the by-laws of said corporation, the directors 
may order the treasurer to sell such share or shares at pub­
lic auction, after giving such notice as may be prescribed as 
aforesaid, to the highest bidder, * * * and such delinquent 
subscriber or stockholder shall be held accountable to the 
corporation for the balance,, if his share or shares shall sell 
for less than the assessments due thereon, with the interest 
and cost of sale." 

The location of the road was required to be made and 
filed with the County Commissioners by Dec. 31, 1850. 

The defendant subscribed a paper containing these terms: 
"The subscribers hereby agree to take and fill the number 
of shares set against their names respectively, in the capi­
tal stock of the Penobscot & Kennebec Railroad Co., on 
the terms and conditions following, viz: -

" 1st. Whenever any assessments upon said shares shall 
be called for by the directors of said corporation, every 
shareholder shall have the right to pay into the treasury 
the amount of one hundred dollars on each share, including 
previous payments, and shall be thereafter entitled to in­
terest at the rate of six per cent. per annum, payable semi­
ann~ally, from the treasury on the stock so paid in full, 
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until the last assessment shall be called for and payable by 
the directors of tho company. Assessments shall not ex­
ceed five dollars on each share at one time, or more than 
one hundred dollars in all. 

"4th. The corporation may be organized when four thou­
sand shares shall have been subscribed, but no contract for 
the building and completing the road shall be entered into 
until seven thousand shares shall have been subscribed." 

Other provisions were embraced in the subscription paper, 
about which no questions arose. 

To this paper tho defendant subscribed "thirty shares," 
November 15, 1850. To another paper, of similar import, 
the defendant afterwards subscribed "ton thousand dollars, 
$10,000," Aug. 24, 1852. 

The records of tho stockholders were introduced,, showing 
the organization of the company, the report of the com­
mittee upon tho subscription to the capital stock, which set 
forth, that four thousand and sixty-seven shares were taken, 
and the adoption of certain by-laws. 

In July, 1851, a board of directors was elected consist­
ing of Messrs. Wood, Smith, Moor, Poor, Strickland, Pick­
ering and Appleton. 

In July, 1852, the records of the stockholders showed 
tho election of Messrs. Stanley, Crocker, Cummings,, Church­
ill, Wood, Kimball and Pickard, as directors. The records 
indicated no action on the part of this board. 

Among the by-laws adopted by the corporation, was the 
requirement, that each member of the board of directors 
must be, at the time of his election, a shareholder in the 
capital stock of the company; and they should hold their 
office until others were chosen in their stead, and accepted 
the office. 'l'hey were also authorized to dispose of the 
residue of tho capital stock authorized by the charter, and 
not subscribed for at the time of the organization, in such 
manner, at such times, and from time to time, as they shall 
judge most for the interest of the company. 

By those laws the treasurer was required to issue certi-
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ficates of stock to all persons entitled thereto, and keep 
suitable books showing the number of shares held by the 
respective stockholders from time to time. 

At a meeting of the directors on July 27, 1852, as ap­
peared by the records, the directors passed the following 
vote:-

" Whereas information has been given us that the amount 
of. $600,000 cannot be obtained in subscriptions to the 
stock of this company, being the sum required to make the 
subscriptions in Bangor binding; therefore, voted, that the 
subscriptions to the capital stock of the Penobscot and 
Kennebec Railroad Co. made up to the present time in the 
city of Bangor, Waterville and towns in the vicinity, be and 
are hereby declared not binding on said subscribers only so 
far as they shall elect to pay said subscriptions." 

The directors transacted some of their business with only 
a majority of the board present, without notice having been 
given to the others. All the doings at such meetings were 
subsequently ratified by the entire board. 

The records of the directors showed that twenty several as­
sessments had been laid upon the shares subscribed for by de­
fendant, and in some instances more than one assessment 
was made at the same time, but payable at different times. 
The amount of all the assessments was $100 to each shartl. 

The subscription books were also introduced, and the 
newspaper notices of assessments. 

Defendant's proxy to one Barrett was put into the case 
to act for him at the meeting of the corporation in July, 
1853, and evidence that at said meeting Barrett voted for 
defendant, representing 130 shares. 

Plaintiffs introduced some of the stockholders as wit­
nesses, subject to objections. 

Kent, for defendant, maintained, that as to the first thirty 
shares no action can be maintained, except for such balance 
as remained after a sale of the shares; and to sustain any 
action for assessments, a legally constituted company must 
be proved. He also argued the definite admissions by plead-
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ing the general issue. Boom v. Lamson, 16 Maine, 224; 
Day v. Stetson, 8 Maine, 365. 

The objections to the legality of the organization were: 
1st. That the original call, and not a copy of the record 

should have been produced. 
2. That the notice was not proved either aliunde or by 

record. 
3. That the records are not evidence of the required 

number of shares being subscribed; they purport to give the 
report of a committee. As to the proper matters to be 
proved by recor<ls, he cited Fuller v. Sholwell, 7 S. & R. 
14; Greenl. Ev. vol. I, § § 491,493; Louden v. Lynn, I 
H. Black. 214, (note;) 3 S. & R. 29; 10 Johns. 154. 

And the same objection lies to the want of any legal evi­
dence, that the conditions were complied with so as to main­
tain an action on the subsequent subscription. 

He also objected to the authority of the directors, ac­
cording to the records of Pickering and others, making 
assessments, when it appeared by the stockholders' records, 
that other directors had been previously chosen, and that 
the proceedings, in electing directors, were illegal. 

He also maintained that defendant was released from the 
subscription of thirty shares by the action of the directors; 
if their doings were good for any thing they were good for 
that. It was certain the defendant did not elect to pay for 
the shares. Union Turnpike Co. v. Jenkins, I Cain's; 
Angel & Ames on Cor., § § 231 and 280; Marlborough 
Manufacturing Co. v. Smith, 2 Cow; 11 Mass. 288. 

The assessments were not legally made. The charter au­
thorized them to be made from time to time; but many of 
them are here laid at the same time, though payable at dif­
ferent times. 

It did not appear that the directors of 1853, by whom 
sixteen of the assessments were made, were stockholders as 
required by charter. The plaintiffs must show they were such 
de jure; in tax cases the assessors must be such legally. 

He also objected to the members of the corporation as 
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witnesses, being parties to the suit. Oldtown Bank v. 
Houlton, 21 Maine, 501. 

He also argued as to the effect of the proxy to Barrett, 
that it only related to the 30 shares, and even if defendant 
admitted thereby that he was a stockholder, it did not hin­
der him from contesting the legality of the proceedings. 

Rowe t Bartlett, for plaintiffs. 
The organization of the company is admitted by the gen­

eral issue. 16 Maine;, 224; 17 Maine, 34; 12 Maine, 224. 
It is shown also by the records kept according to the 

by-laws, which are the best evidence. Owings v. Speed, 5 
Wheat. 420; Highland Turnpike Co. v. McKeen, 10 Johns. 
154; Coffin v. Collins, 17 Maine, 440; 3 Met. 133 and 
282; 7 Met. 592. 

And those records are prima facie evidence that all the 
steps required previous to the organization, had been taken. 
Wood v. Jefferson Co. Bank, 9 Cowen, 194. 

It requires only an organization de facto, to maintain this 
suit. 1 Met. 359. 

The assessments were made by directors de facto, which 
is enough. Charitable Association v. Baldwin, 1 Met. 359; 
Angell & Ames on Corp., pp. 272, 273. 

The directors were such also de jure. They were chosen 
in 1851, and accepted the trust. No evidence is in the 
case that those elected in 1852 ever accepted the trust or 
claimed the right to act; and the evidence is full that the 
board of 1851 continued to act till 1853. 

The directors had no power to release defendant from his 
subscription; it was made unconditionally. The vote should 
be limited to the subscriptions made after the organization 
in Bangor, on condition of raising $600,000. The vote as to 
any other subscriptions, was nudum pactum. But if it were 
otherwise, the defendant has ratified his subscription by his 
acts through Barrett, long after the vote was passed. 

In making assessments, the real meaning of the contract 
has been observed; the condition obviously was, that not 
more than $5 should be required at one time. 

VOL. xxxu. 75 
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Stockholders were competent witnesses by c. 181, Acts of 
1855 ; but if not, their testimony in this case is immaterial. 

RICE, J. - It was decided in Oldtown o/ Lincoln Railroad 
Co. v. Veazie, ante, p. 571, that a plea of the general issue 
does in our practice admit the existence of the corporation, 
with a capacity to sue and be sued. It cannot be an ad­
mission of more than this. There is nothing in the plea 
authorizing it. The decided cases do not; the plea contains 
no language that the corporation bas performed its duties 
in other respects, or that it has performed its part of a 
condition by which a conditional contract with it bas 1e­
come binding. 

By the pleadings therefore, it is admitted that the plain­
tiff is competent to be a party in Court, and is properly in 
Court; and being a corporation acting only by force of its 
charter, this admission necessarily implies a legal organiza­
tion under that charter. 

'l'he action is assumpsit, and based upon two subscriptions 
to the capital stock of the corporation. These subscriptions 
so far as their terms become material, are as follows: -

" The subscribers hereby agree to take and fill the number 
of shares set against their names, respectively, in the capital 
stock of the Penobscot and Kennebec Railroad Company, 
on the terms and conditions following, viz:-

" 4th. The corporation may he organized when four thou­
sand shares shall have been subscribed, but no contract for 
building or completing the road shall be entered into until 
seven thousand shares shall have been subscribed." 

An agreement to take and fill a given number of shares in 
an incorporated company, is equivalent to an agreement to 
take and pay for such shares. Upon such agreement, assump­
sit will lie for the stipulated price of the shares. Bangor 
Bridge Co. v. McMahon, IO Maine, 478. 

A subscription to the capital stock of an incorporated 
company, is a contract between the subscriber and the com­
pany. The subscriber may simply agree to take a given 
amount of stock, and in that event the remedy of the corpo-
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ration, in case of neglect to pay assessments, is upon the 
stock; or he may agree to take and pay for the stock abso­
lutely, or upon such conditions as he may choose to incor­
porate into his subscription. Such conditions are ordinarily 
incorporated into subscriptions for the protection of the 
subscriber, and to insure the completion of the enterprize. 

Where a subscription is made upon condition that the 
company shall not be organized, or shall not enter upon 
the principal object of its organization until a given amount 
of its stock shall be subscribed, such condition is a condi­
tion precedent, and the company will not be authorized to 
enforce the collection of such subscription until they have 
complied with such conditions on its part. 

A person might be willing to become a stockholder in a 
railroad corporation, which should have four hundred thou­
sand dollars of its stock subscribed before its organization, 
and seven hundred thousand before entering into a contract 
for building and completing its road, who would be unwilling 
to subscribe to its stoc7k: without restriction. Such a condi­
tion would provide for a capital amply sufficient to secure a 
full preliminary exploration and survey of the route for a 
road, and ensure the prompt construction of the road. 

The right of the corporation to assess the stock of the 
defendant, depended upon the conditions in his subscription. 
If the company have complied with those conditions, then its 
right to assess under its charter and by-laws, and in con­
formity therewith, immediately accrued, and such assess­
ments if legally made, may be collected. If the condition~ 
in the subscription had not been performed on the part of 
the company, then the assessments cannot be collected, and it 
matters not what may have been the form of the assessments. 

To show that the number of shares had been subscribed 
requisite to authorize the organization of the company, the 
plaintiff introduced tho records of the proceedings of the 
stockholders. By these records it appears that before the 
organization there had been subscribed of the capital, four 
thousand and sixty shares. It is objected by the defendant 
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that the stockholders' records are not competent evidence 
by which to prove the amount of subscriptions. 

These books not only contain the names of the persons 
who had subscribed to tho capital stock of the company, 
and the amount subscribed by each person, but also show 
that more than four thousand shares were represented and 
voted upon at the organization. 

In the case, Highland Turnpike Co. v. Keene, IO Johns. 
154, the Court say, "the general rule is, and it is a rule 
essential to public convenience, that corporation books are 
evidence of the proceedings of the corporation, but then it 
must appear that they are the corporation books, and that 
they have been kept as such, and the entries made by the pro­
per officer, or some other person in his necessary absence. 

The books of a corporation established for public purpo­
ses, are the best evidence of its acts, and ought to be admit­
ted whenever these acts are to be proved. Owings v. 
Speed, 5 Wheat. 420; Coffin v. Collins, 17 Maine, 440. 

Where a charter requires two thirds to form a quorum, 
and it was stated on the minutes that on due invitation the 
corporators met) that was held tantamount to saying that 
two thirds met. Com. v. Woelper, 3 S. & R. 29. 

In Wood v. Jefferson County Bank, 9 Wend. 194, SAVAGE, 

C. J., remarked, that the Act of incorporation did not make 
any set of men a corporation ipso facto. There was some­
thing to be done. Books of subscription were to be open­
ed; stock was to be subscribed for; that stock was to be 
distributed by commissioners ; and those persons to whom 
the stock was thus distributed become stockholders. The 
stockholders were then to choose directors, and they a pres­
ident and cashier. 

"The books of the bank were produced, showing the 
election of the president and cashier. The production of 
the books showing the election of the officers was prima 
facie sufficient to show that the previous requisitions of the 
statute had been complied with, and that the corporation 
then had an existence." 
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We think these records were competent evidence, and 
that they are sufficient to show prima jacie, that the num­
ber of shares necessary to authorize the company to organ­
ize according to the terms of the charter, and the condition 
in the defendants' subscription, had been subscribed before 
the organization. 

The by-laws of the company, A.rt. 7th, provide that the 
directors shall have power to dispose of the residue of the 
capital stock authorized by the charter, and not subscribed 
for at the tim~ of the organization, in such manner, at such 
times, and from time to time, as they shall judge most for 
the interest of the company. , 

The records of the directors show that on the 31st day 
of July, 1852, a coh1mittee of the directors was authorized 
to dispose of the residue, or any portion of the residue of 
the capital stock of the company remaining on hand, and 
not subscribed for at the time of the organization of the 
company, and not subscribed for under the direction of 
said committee since their appointment, on such terms and 
in such manner as they may judge most for the interest of 
the company. 

This committee reported at a meeting of the directors, 
held on the 3d day of May, 1853, that they had procured 
subscriptions, as stated in their report, and had disposed of 
4999 shares; and also submitted the books of subscription 
and a list of subscribers. 

Whereupon it was voted by the board of directors that, 
"it now appearing that a subscription exceeding seven hun­
dred thousand dollars having beer.. obtained on the books of 
the corporation, that the contract for the construction of the 
road, made by the committee appointed for that purpose, 
with W. B. S. Moor, provisionally, with the amendments 
and alterations on sheet marked A., annexed to said con­
tract, and concluded and signed by said Moor and James 
Dunning, be and hereby is ratified and confirmed." 

A.s has beeh before remarked, it was essential, to make the 
subscription of the defendant obligatory on him, that the 
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company should obtain a subscription of four hundred thou­
sand dollars before it organized, and of seven hundred thou­
sand dollars before a contract was entered into for building 
and completing the road. 

The procurement of a given amount of subscriptions was 
one of the preliminary measures necessary to enable the 
company to organize and prosecute the enterprise of con­
structing a road. No good reason is perceived why the 
books of the company may not be received as evidence to 
show that these requirements of the charter and by-laws 
have been complied with, as well as other pre-requisites, 
prescribed by the same authority. The acts of the direc­
tors, within the scope of1beir authority, are the acts of the 
company, and the books of the directors in which are re­
corded their authorized official acts as directors, are also the 
books of the company. We therefore are of opinion that 
the books of the directors, in the absence of countervail­
ing evidence, are sufficient to show, that the subscriptions 
required to authorize the company to contract for the con­
struction of the road have been obtained, provided the 
directors had authority to act in the premises. This au­
thority is denied. 

In July, 1851, as appears by the records of the stock­
holders, a board of directors were chosen consisting of 
Messrs. Pickering, Strickland, Moore, Wood, Smith, Poor 
and Appleton. 

By the same records it also appears, that at a stock­
holders' meeting, held on the 27th of July, 1852, by ad­
journment, being an adjournment of the annual meeting, 
Messrs. Stanley, Crocker, Cummings, Churchill, Wood, Kim­
ball and Pickard were chosen directors. 

There is nothing appearing upon the records either of 
the stockholders or directors, showing that the board elect­
ed in 1852, ever accepted the trust, or acted as directors of 
the company, under that election. 

By the third section of the charter it is provided, that 
" the immediate government and direction of the affairs of 
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said corporation shall be vested in seven, nine or thirteen 
directors, who shall be chosen by the members of said cor­
poration, in the manner hereinafter provided, and shall hold 
their offices until others shall have been duly elected and 
qualified to take their places, a majority of whom shall form 
a quorum for the transaction of business." 

The records show, that the board chosen in 1851 con­
tinued to act as directors after the annual meeting of 1852, 
in the same manner as they had done before that time. 
From that fact, and from the fact that the persons elected 
in 1852 do not appear to have acted in any instance as a 
board, the inference is almost irresistible, that the board 
elected in 1852 were never qualified to act, and conse­
quently, that the board of 1851 were authorized to con­
tinue in office under the provision of the charter recited 
above. That they continued to manage the affairs of the 
company as directors until the annual meeting of 1853, and 
that their acts have been approved and ratified by the sub­
sequent action of the corporation is manifest. This would 
constitute them directors de facto, if the functions of the 
office of directors were not exercised by them by strict legal 
right. Charitable Associtition in Granville v. Baldwin, l 
Met. 359. 

There is, therefore, no valid objection to the acts or re­
cords of this board of directors on the ground of want of 
authority. 

That assessments shall not exceed five dollars on each 
share at one time, is one of the conditions in the subscrip­
tion of the defendant. It is objected, that in several in­
stances the directors laid two or more assessments at the 
same time. It will be seen, however, that in no instance was 
payment required of more than five dollars upon a share at 
one time. The stipulation is evidently designed to protect 
the subscriber from being called upon to pay more than 
five dollars on a share at one time. That is the substance 
of the condition, and this we think was not violated by the 
mode of making the assessments. 
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As to the objection taken to the legality of the election 
of directors in 1853, on the ground that an adjournment 
was had during the process of balloting, it may be remarked, 
that such a course may not be in conformity with ordinary 
practice, or the most approved rules of parliamentary pro­
ceedings, but we are not aware that it was in violation of 
any rule of law or any provision of the charter or by-laws 
of the corporation. 

The assessments in this case having all been laid before 
the annual meeting in 1854, cannot be affected hy any irregu­
larity in the proceedings of that meeting, if any such exist­
ed. The records, however, disclose no such irregularity. 

When a majority of a board of directors appear to have 
been present at the meetings of the board, at which busi­
ness is transacted, the presumption is, that all the members 
of the board were duly notified_. to attend. Sargent v. 
Webster, 13 Met. 49 7. 

At a meeting of the board of directors, held on the 27th 
day of July, 18521 the following preamble and vote was 
adopted:-

Whereas information has been given us, that the amount 
of $600,000 cannot be obtained in subscriptions to tho stock 
of the company, being the sum required to make the sub­
scriptions in Bangor binding :-Therefore voted, "that the 
subscriptions to the capital stock of the Penobscot & Ken­
nebec Railroad Co., made up to the present time, in the city 
of Bangor, Waterville and towns in the vicinity, be and 
hereby are declared not binding on said subscribers, only 
so far as they shall elect to pay said subscriptions." 

At that time the defendant was a resident of Waterville, 
and had subscribed, in 1850, for thirty shares of the stock 
of the corporation. 

By this vote, it is contended that he is released from any 
obligation to pay for those thirty shares, unless he shall 
elect to pay for them, and that his resisting the claim of the 
company in this suit, is evidence of an election on his part 
not to pay. 
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Upon this state of facts, two questions arise. First, had 
the directors authority to release the defendant's subscrip­
tion? Second, when should he make his election whether 
he would pay or not? 

There is no such condition in the subscription of the 
defendant, as appears to have been incorj)orated into the 
subscription in Bangor. 

By tho 5th section of the charter, it is provided that "the 
president and directors for the time being, are hereby au­
thorized and empowered, by themselves or their agents, to 
exercise all the powers herein granted to the corporation, 
for the purpose of locating, constructing and completing 
said railroad, and for the transportation of persons, goods 
and property of all descriptions, and all such powers and 
authority for the management of the affairs of the corpora­
tion, as may be necessary and proper to carry into effect 
the object of this grant." 

It may well be doubted whether these powers would au­
thorize the directors to release a subscriber from his o bliga­
tion to take stock without any consideration, and there does 
not appear to have been any consideration, so far as the 
defendant is concerned, for this conditional release by the 
directors. 

But if the directors were authorized to make this condi­
tional release, the defendant, to avail himself of it must 
make the election contemplated therein, within a reasonable 
time. He could not avail himself of the privileges of a 
stockholder, by reason of his subscription, for those shares, 
and at the same time repudiate his liability as a subscriber, 
on the ground that he had elected not to pay under that 
vote of the directors. 

The case finds that at the annual meeting in 1853, a year 
after the vote referred to, the defendant by his proxy in 
writing, dated on the 5th of July, 1853, authorized Harri­
son Barrett to appear, act and vote for him, for the num­
ber of shares set against his name, being one hundred and 
thirty, and that said Barrett did vote on that number of 

VOL. XXXIX. 7 6 
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shares at said annual meeting in tho choice of officers by 
virtue of said written authority. This act so long after the 
vote of the directors must be deemed an oloction to pay for 
the shares to which that voto referred. 

It is provided by c. 181, of laws of 1855, § 1, that no per­
son, offered as a witness, shall be excluded by reason of his 
interest in the event of the action, but his interest may 
be proved to affect his credibility. 

"Section 2. -The above section shall not apply to a 
party to the action, nor to any person for whose immediate 
benefit it is prosecuted or defended." 

The witnossos introduced wero not parties to this action; 
it was not brought for their immediate benefit, but they 
undoubtedly have a contingent interest in the event of the 
suit, as it may affect favorably or otherwise the value of 
their stock in the corporation. Persons thus situated are, 
under this Act, competent witnossos. 

Other objections which havo not been specifically noticed, 
were made to the preliminary proceedings, affecting the 
organization of the corporation. But under the pleadings 
in this case, and in view of tho presumption omnia rite 
acta, which "covers multitudes of defects in such cases," 
these objections cannot prevail. 

The defendant, as a snbscriber to the stock of the cor­
poration, had a right to inspect the books, and to offer 
them or their contents in evidence. He has not seen fit to 
avail himself of this right, or in any other way to offer evi­
dence to control that offered by the plaintiff. From the 
evidence in the case, we think tho legitimate inferonco is, 
that there has been a compliance on the part of the cor­
poration with the conditions precedent to be performed by 
them, and upon the performance of which the liability of 
the defendant to pay for his stock attached, and therefore, 
that, according to the agreement of the parties, a default 
must be entered, with judgment for $13000 damages. 

Defendant defaulted. 
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ABATEMENT. 

Non tenure can only be pleaded in abatement, and within the time prescribed 
by the rules of Court. Newbegin v. Longley, 200. 

See WmTs, 4. 

ACCEPTANCE. 

See CONTRACTS, 1. 

ACCESSORY. 

See INDICTMENT, 1, 2. 

ACTION. 

1. Where property insured is wilfully and maliciously burned by a third per­
son, no action can be maintained against the wrongdoer, for the money paid 
by the insurer in his own name. 

Rockingham JtI. F. Ins. Co. v. Barker, 253. 

2. On an acknowledgment in writing by a deputy sheriff, that he has money in 
his hands, arising from a sale of property assigned by the owner to plain­
tiffs for the benefit of his creditors, and a promise to account to them as such 
assignees upon certain contingencies, no action is maintainable by the as­
signees after their fiduciary character has ceased, although the contingencies 
in the writing have arisen, unless they have some interest in the money, or 
furnish proof that the suit is prosecuted at the request of the party entitled 
to it. Morrill <'.l' al. v. Dunn, 281. 

3. Payment for work done for another under a parol promise, that it should go 
in payment of a debt from which he had been discharged in bankruptcy, 
cannot be recovered, although no settlement has been made and the ac-
counts of the parties remain unliquidated. Sampson v. Curtis, 398. 

See BAIU!ENT, 2. BANKS, BoND, 2. CoMPOSITION OF CLAn1s, 3. Hus­
llAND & '\VIFE, MILLS, &c,, 3, OFFICER, 5, RAILROAD CORPORATIONS, 3, 
SCHOOL DISTRICT, 9, 

AGENT. 

See PHYSICIAN AND APOTHECARY, SPIRITUOUS LIQUORS, 1. 
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ALLOWANCE. 

See PROBATE CouRT, 

AMENDMENT. 

In an action to recover a forleiture for a horse being allowed to go at large 
without a keeper, in the highway or road, the plaintiff may 'rightfully be 
allowed to amend his writ by striking out "highway or," notwithstanding 
the objection of defendant. Tliornton v. Townsend, 181. 

See ExcEPTIONS, 9. 

APPEAL. 

See BoND, 4. GuARDIAN, 2, 3, 4. 

ARREST. 

1. To authorize the arrest of the body under R. S., c. 148, § 2, the certificate 
must set forth that the debtor is possessed of property or means exceeding 
the amount required for his own immediate support, and that he is about to 
take ·with him such property 01· means and reside beyond the limits of the 
State. Furbish v. Roberts, 104. 

2. An omission of either may avail the defendant on motion. Ib. 

The authority of an officer to arrest the body of the defendant, in an action 
of trespass, rests upon the want of property to be attached. 

Trafton v. Gardiner, 501. 

4. An attachment of property and an arrest of the body are unauthorized by 
the same writ. lb. 

5. But when a return of an attachment has been made upon the writ, the of­
ficer cannot justify a subsequent arrest of defendant, by showing that he did 
not own the property attached, or that it was ineffectual. lb. 

ARREST OF JUDGMENT. 

1. The twenty-sixth rule of the Court, promulgated in 1820, requiring mo­
tions in arrest of judgment to be filed within two days after the verdict was 
rendered_, had reference only to civil cases. Criminal matters are exempted 
from its limitation. State v. Hobbs, 212. 

2. Under what circumstances judgment in criminal cases will be arrested. 
Ib. 

ASSAULT. 

1. In § 29, c. 154, R. 8., it is enacted that if any person, being armed with a 

dangerous weapon, shall assault another, with intent to murder, kill, maim, 
rob, &c., he shall be punished in the State prison, not more than twenty 
years. State v. TVaters, 54. 
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2. By this provision the Legislature have recognized as distinct offences, an as­
sault with intent to murder, and an assault with intent to kill, unknown to 
the common law. State v. Waters, 54. 

3. An assault with intent to murder necessarily involves an assault with intent 
to kill; and where a party is accused of the greater, the jury are authorized 
to find bim guilty of the lesser offence. Jb. 

ASSESSMENTS. 

See CORPORATION, 4, 5, 10. MUTUAL INSURANCE COMPANY, RAILROAD CoR­
PO:EtATIONS, 3. 

ASSESSORS. 

1. By c. 14, § 56, as amended, the assessors of towns who are required to assess 
any tax upon a school district, are liable only for their own personal faithful­
ness and integrity; and further liabilities, if any, shall rest solely with such 
school district. Powers v. Sanford, 183, 

2. This enactment imposes no responsibility upon the district, for the errors 
committed by the town. Ib. 

ASSIGNEES. 

See AcTION, 2. 

ASSUMPSIT. 

See RAILROAD CORPORATIONS, 3. 

ATTACHMENT. 

1. If an officer, attaching real estate, files in the office of the register of deeds, 
a statement of the ad damnum, instead of the sum sued for, it is not a com­
pliance with R. S., c. 114, § 32, and no lien is thereby created. 

Nash v. Whitney, 341. 

2. In his statement also must appear the year in which the term of the Court 
is holden, to which the writ is returnable. lb. 

See MORTGAGE, 2, 3. OFFICER, 1, TRESPASS, 2, 3. WRITS, 3. 

AWARD. 

1. A party in whose favor an award is made under a rule of Court, is entitled 
to judgment thereon, notwithstanding his creditor may have attached the 
same, after the acceptance of the award, by a trustee process. 

Holt v. Kirby, 164. 

2. Under such circumstances, the debtor under the award is not chargeable as 
trustee. Ib. 
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BAIUIE~T. 

1. A bailee of goods upon which labor is to be performed for a sum of mon­
ey, and they are not to be converted into something essentially different 
in tbeir character, has only a specictl property in them, which is terminated 
by the performance of his labor and a delivery to the general owner. 

Morse v. Androscoggin Rctilroctd Co., 285. 

2. And when such bailee has completed his work, and delivered the goods to a 
common currier for the general owner, and the goods are lost or damaged, 
he can maintain no action against the carrier thernfor. lb. 

BANKRUPTCY. 

See AcTroN, 3. 

BANKS. 

For payments made by their cashier on checks overdrawn, the bank may main-
tain an action against the drawer. Franklin Bank v. Byram, 489. 

See SURE TIES, 4, 6. 

BASTARDY. 

1. The accusation and examination of the complainant under c. 131, R. S., may 
be made before as well as afte1· the birth of the child; and are not required 
to contain allegations of an accusation in time of her travail, or of constancy 
therein. Bectls v. Furbish, 469. 

2. Nor is it necessary to state the precise time when the child was begotten, 
If charged as having transpired between the first and fifteenth of the month 
recited, it is sufficient. Ib. 

3. That the complainant may be a competent witness, she must accuse the re­
spondent at the time of her travail and remain constant in such accusation. 

Ib. 

4. This requirement at the time of her travail is satisfied, if her accusation is 
made during the -interval of ber pains. lb. 

5. If, in her declaration, she allege the child was begotten on or about a certain 
clay, it is a compliance with the statute, The certainty in criminal matters 
is not required in these proceedings. Jb. 

See N mv TRIAL, 

BILLS OF EXCHANGE AND PRO)IISSORY NOTES. 

1. Upon a promissory note made payable to the president, directors and com­
pany of a bank, or their order, which was never discounted or negotiated by 
the bank, but which was sold by the principal to a third person, no action 
can be maintained by the holder against the surety thereon, although the 
bank authorize a suit to be prosecuted in their name. 

ftlctnufaeturers' Bank v. Cole, 188. 
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2. A note given in renewal of one, which in fact had been paid, is without 
consideration. Smith v. Taylor~ al., 242. 

3. The relinquishment of an attachment is a sufficient consideration for a note. 
lb. 

4. An indorsee of a note made by a firm to one of its members may maintain an 
action thereon against the makers. Davis v. Briggs ~ al., 304. 

5. In an action by the indorsee of a promissory note, w~ere it is proved that 
the note was fraudulently put into circulation, the burden of proof is upon 
the plaintiff to show, that he came by it fairly in the due course of business, 
unattended with circumstances justly calculated to awaken suspicion. 

Perrin v. Noyes, 384. 

6. In an action against the accepter by the drawee of' a hill of exchange, who 
procured its acceptance, evidence, that the conditions upon which it was 
agreed to be accepted were not fulfilled, is admissible to show a want of 

consideration. lVise ~ al. v. Neal, 422. 
7, A memorandum and promise in writing by the makers of a note to pay it 

in any time within six years from the date of the writing, is in law, a promise 
to pay on demand. Young v. lVeston ~ al., 492. 

8. To such a promise the limitation bar begins to run from its date. lb. 

9. And such new promise, thoug·h attested by a witness, is not a promissory 
note, hut is subject to the limitation bar after six years. lb, 

10. An indorsee of a witnessed note, made before the passage of the Act of 1838, 
c. 343, may maintain an action after that Act was passed, although more than 
si..,c years elapsed between the date of the note and the commencement of the 
suit. Reed v. Wilson, 585. 

See :EvIDENCE, 18. 

BOOK ACCOlTNTS. 

See :EVIDENCE, 14, 15, 16, 17 18, 28. 

nmrn. 
1. Of the acts and omissions of the justices by which a bond may be forfeited. 

Je,cett v. Rines l's als., 9. 

2. ·where the debtor disclosed money which he afterwards paid to the parties, 
but not for the creditor's use, no demand is necessary to recover the amount 
in a suit upon the bond. lb. 

3. The adjudication of the justices, as to the property thus disclosed, is not 
conclusive, but is subject to revision in a suit upon the bond. Ib. 

4. By§ 13 of c. 48, of Acts of 1853,, it is provided, that if any person shall claim 
mi appeal, as specified in§ 6, of c. 211, of Acts of 1851, the Judge or justice 
shall grant his appeal and order him to recognize in the sum of one hundred 
dollars, with sufficient sureties, for his appearance, and for prosecuting his 
appeal, and he shall stand committed until the order i~ complied with, and 
he shall also give a bond as therein provided. Saco v. lVoodsum ~ als., 258, 
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5. So much of this section as requires the giving of the bond, is in violation of 
the provisions of the Constitution, and inoperative and void. 

Saco v. 1Voodsum, 258. 

6, And any sale of spirituous or intoxicating liquors by the principal obligor, 
during the pendency of the appeal, in connection with which such bond was 
given, creates no liability on the part of the obligors. Ib, 

7, But where an action is commenced upon such a bond, and the selectmen of 
the town interested indorsed upon it their approval of the suit, no costs are 
recoverable by the defendants. lb. 

8. A statute bond given to obtain release from an arrest made by the collector 
of taxes must run to the assessors of the town and not to the inhabitants. 

Athens v. 1Vare, 345. 

9. Yet a bond running to the inhabitants of a town is good at common law, 
Ib. 

10. In a suit upon a bond, given under§ 17, of c. 148, R. S., for a breach of its 
condition, and a default is submitted to, the damages are to be assessed by 
the Court, and not by the jury; and the amount is the actual damage sus-
tained by such breach, Clijford v. Kimball~ al., 413. 

11. No allegation against the debtor of a fraudulent concealment of his pro­
perty, whereby he would be prevented from taking the statute oath upon a 
disclosure, will entitle the obligee to a hearing in damages before the jury. 

lb, 

12. 'Where a bond has been settled and surrendered through mistake or fraud, 
it may be treated as a valid and subsisting instrument. 

Chapman v. Lothrop ~ als., 431. 

13. But when through negligence, inattention or ignorance, the plaintiff allows 
his bond to be dischargerl by his attorney, without claiming a full peif01·m• 
ance of its conditions, and after full knowledge of the mode in which the 
settloment of it was made, he acquiesces in it for a long time, he cannot 
afterwards treat the bond as subsisting and recover a further sum, although 
such claim was contemplated in its original provisions. lb. 

14. A bond, in which the condition is that if within one year upon request and 
payment of a certain sum, the obligor shall make and execute a va:id deed 
of a piece of land, is forfeited, by a refusal to convey on such request and 
payment at any time within the year. Brown v. Clough, 566. 

See PooR DEBTORS, 1, 2. REPLEvrx, 1, 2. SuRETrns, 4, 6, 7, 

BURDEN OF PROOF. 

Of the burden of proof. Reed v. Wilson, 585, 

BY-LAWS. 

See CORPORATION, 2, 

CASE OVERRULED. 

The case of Boynton V, Frye, 33 Maine, 216, overruled. 
Wentworth v, Lord, 71. 
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CERTIFICATE. 

See ARREST, 

CERTIORARI. 

1. "Whether a writ of certiorari, to bring up the record of the proceedings of the 
justices of the peace and quorum, as to the disclosure of a poor debtor be-
fore them, can properly be granted; quere. Pike v. Herriman, 52. 

2. But under this writ only the record of the inferior tribunal can be brought 
up, and no facts to affect it, are admissible. lb. 

3. The adjudication of the magi~trates, as to the notice given to the creditor, is 
conclusive, and cannot be re-examined under such a process. lb. 

4. In the disclosure of a poor debtor before justices of the peace and quorum 
no inquiries as to his property or his disposition of it, prior to the contraction 
of the debt on which he is disclosing, are pertinent or allowable; and for 
refusing such investigation certiorari to the justices will not lie. 

Ledden v. Hanson, 355, 

CHARTER. 

See CoRPORATioN, 6. 

COLONIAL ORDINANCE. 

Under the colonial ordinance no title to the flats, beyond one hundred rods, 
could be acquired by virtue of owning the upland adjoining. 

Clancey v. Iloudlette, 451. 

COMMISSIONERS' POWEltS. 

See MILLS, &c., 4, 5. PETITION FOR PARTITION, 6. 

COMMON SELLER OF LIQUORS. 

See LIMITATION, 2, 3. LIQUORS, &c., 1. 

COMPLAINT. 

See INDICTMENT, 9, 10. MILLS A..'fD MILL-DA~rs. 

COMPOSITION OF CLAIMS. 

1. By c. 213 of Acts of 18,51, it is provided that no action shall be maintained 
on any demand or claim which has been settled, canceled or discharged by 
the receipt of any sum of money less than the amount legally due thereon, 
or for any good or valuable consideration however small. 

Austin v. Smith, 203. 

2. By the term settled in t11is Act, is meant an intention to extinguish the claim, 
and not a liquidation of the amount due. Jb. 

VoL. xxx1x. 77 
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3. "Where payment of part only of an acknowledged debt is made, and no con­
sideration is disclosed for an agreement to forbear to collect the amount not 
paid, an action lies to recover euch balance, Austin v. Smith, 203. 

CONDITION. 

See Bo~rn, 13. 

CONSTABLES. 

1. Constables a:nd all other town officers can only be chosen by a major vote 
of the votes cast at the annual town meeting. Crowell v. JVhittier, 530. 

2. And to constitute an election to such offices, it is essential that the person 
claiming to be chosen, should be presented distinctly before the meeting. 

lb. 

3. Thus, the vote of the town that whoever should make the lowest bid for 
collecting the taxes, should be the constable, will not authorize the person 
making such bid to perform thE, duties of that office. lb. 

CONSTITUTIONAL LAW. 

1. By article 1st, § 6, of the constitution of Maine, it is declared that in all 
criminal prosecutions, the accused shall have a right to have compulsory 
process for obtaining witnesses in his favor, State v. Waters, 54. 

2. This provision is one of personal right recognized .in the constitution of the 
United States, and in the organic law of most of the States, designed to 
guard against a particular wrong, practised under the government from 
which our country was severed. lb. 

3. But this provision does not authorize the accused in criminal prosecutions, to 
require of the State payment of the fees of the witnesses necessary in the 
defence; it is for the process only by which they may be summoned. lb. 

See Bmrn, 4, 5. 

CONSTRUCTIVE DELIVERY. 

1. In the sale of personal property, delivery is essential to its validity, as against 
the creditors of the vendor, Vining v. Gilbreth, 496. 

2. But where the article sold is ponderous, a symbolical or constructive delivery 
will be sufficient, lb. 

3. Thus, the sale of a shop will be effectual against creditors, by the delivery 
of its key, and that too at a place distant from the shop sold. Jb. 

CONTINUANDO. 

See SLANDER, 1. 

CONTRACTS. 

1. It is provided by law that no contract for the sale of any goods, wares or 
merchandize, for the price of thirty dolla1·s or more, shall be allowed to be 
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good, unless the purchaser shall accept part of the goods so sold, and actually 
receive the same. Jlfaxwell v. Brown, 98. 

2. Where the defendant verbally agreed for a cargo of coal, of a certain kind, 
at a price fixed per ton, the plaintiffs to procure a vessel in which to trans­
port it to him, and the coal wa:s not received on account of the vessel being 
wrecked; in a suit for the price, it was held that there must be an acceptance 
as well as delivery, and that the action could not be maintained. Jb, 

3. A. dentist is required to use a reasonable degree of care and skill in the manu­
facture and fitting of artificial teeth. The exercise of the highest perfection of 
his art is not implied in his professional contract. Simonds v. Henry, 155. 

4, Where the contents of a written contract which is lost are proved by 
parol, without any copy, its construction must be determined by the jury. 

Moore v. Holland, 307, 

5. A contract in writing by the owner of a quantity of hay, with the tenant 
of a farm, that he may take and use the hay, the same to be and remain the 
property of the original owner, and the manure made therefrom to be and 
remain also his property as it is made, is a lawful and valid contract. lb. 

• 

6. In the manure made under such a contract, the tenant has no property, and 
a sale of it by him to his landlord conveys no title. lb. 

7. A sale and delivery of a quantity of boards sufficient to make a certain num­
ber of sugar box shooks, is legal and binding, although no survey was ever 
made, Rogers v. Humphrey, 382, 

See CONVEYANCE, SURETIES, 2, 3, 4. 

CONVEYANCE. 

1. A conveyance of land and a mortgage back to secure payment of the consid­
eration, constitute but one contract ; and if the mortgage is void the other 
deed must be void also. Newbegin v. Langley, 200, 

2. Thus, where the demandant conveyed a tract of land to a married woman, 
and for it received her note with her mortgage of the same premises to secure 
its payment, he is entitled to recover possession of the land, the note and 
mortgage being void. Ib. 

3. A conveyance of land for a valuable consideration, made by the grantor 
with the intent to defraud his creditors, but without that knowledge on the 
part of the grantee, is an effectual transfer of the legal title. 

Davis V, Tibbetts, 279, 

4. And although such grantee conveys the land to a third person, and the con­
sideration is paid in fact by the original fraudulent grantor, the legal title is 
in the grantee of the deed, lb. 

5. A levy upon land thus situated, as the property of the original fraudulent 

grantor, by his creditor, gives to him no legal title or right of possession. 
lb. 

6. And for any acts of ownership upon such land under such levy, the creditor 
is liable in an action of trespass to the owner of the legal title. Ib, 

See FRAUDULENT CONVEYANCE, 1. MORTGAGE, 2, 4, TENANTS IN 

Co:M~WN, 2, 3 • 
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CORPORATION. 

1. Of the evidence necessary to establish the existence of a corporation. 
Carne v, Brig!iarn, 35. 

2, The by-laws of a corporation, not repugnant to the laws of the land, arc ob-
ligatory upon all its members. Jb. 

3, Where a corporation is properly organized, for the transaction of its business 
it may lawfully make and utter its promissory notes in accordance with its 
by-laws. Jb. 

4, "Where the Act of incorporation requires the company's capital stock to con­
sist of not less than a given number of shares, assessments made upon sub­
scriptions to such stock before the require(l number is taken, are illegal, and 
no action can be maintained to recover them. 

0. ~ L. Railroad Co. v. reazie, 571, 

5. A subscription for a certain portion of such capital stock, on condition that 
a proposition made by the subscriber shall be accepted, which was in fact but 
the basis of a contract, but when drawn up in form was repudiated by the 
subscriber as being variant from the proposition, is invalid, although tlie 
proposition may have been accepted by the corporation. Ib. 

6. The alteration of the charter of a corporation, requiring less amount of capi­
tal stock, whereby the amount required is subscribed for, cannot make pre­
vious subscribers to its stock liable as shareholders, who were not such before 
the alteration. Jb. 

7. Thus, where the defendant subscribed for 1,000 shares in the capital stock of 
the plaintiff corporation, when the charter required 11,000 shares to be the 
minimum, and somewhat less than 10,000 were in fact agreed to be taken 
and paid for, and the company was organized, the subscriptions accepted 
and assessments made upon them ; and afterwards an alteration in the char­
ter was made by the Legislature and accepted by the corporation reducing 
the minimum of the capital stock required to 8,000 shares; in an action to 
recover such assessments on defendant's shares, made before and after such 
alteration of the charter ; it was field -

1st. That the minimum number of shares of capital stock required by the char­
ter at the time the subscription was made, was a condition precedent to 
be fulfilled by the corporation before the subscription was liable to assess­
ment. 

2d. That the alteration and acceptance of the charter requiring only 8,000 
shares for the minimum of the capital stock, and although an amount ex­
ceeding that number was taken, would not authorize the corporation to 
assess a subscription made under the original charter. 

3d. Nor will the defendant be estopped to set up the original conditions of his 
subscription, although he may have exhibited himself as a shareholder and 
officer in the corporation, and had contributed towards payment of the 
expenses of the corporation. The requirements of the charter cannot be 
waived. 

4th. That corporators by any acts or declarations cannot relieve the corporation 
from its obligation to possess the capital stock required by its charter. Ib. 

8. An agreement to take and fill a given number of shares, in an incorporated 
company, is equivalent to a promise to take and pay for such shares. 

P. ~- K. Railroad Co. v. Dunn, 587 • 

.. 
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9, Of conclitional subscriptions to stock in such companies. 
P. fs K. Railroad Co. v. Dunn, 587. 

10. ·where one of the conclitions of the subscription to the capital stock of the 
corporation was, that not more than five dollars on a share should be assess­
ed at one time, and the directors laid two or more assessments at the same 
time, but required not more than five dollars at one payment, such assess-
ments are binding. Jb. 

11, ·whether directors of a corporation have power to release a subscription to 
the capital stock of the company, without consideration, quere? But if they 
possessed such power, and the release is optional with the subscriber, he 
must elect within a reasonable tirne. lb. 

12. A recognition and claim of representing such shares, long after such action 
of the directors, may well be considered an election to keep the shares sub-
scribed for. lb. 

See PRINCIPAL AND AGENT, RAILROAD CORPORATIONS. 

COSTS. 

Although the trial of an action before a magistrate is a nullity for want of 
jurisdiction, and on appeal the action is dismissed, the prevailing party is 
still entitled to his costs. Call v. Mitchell, 465. 

See BOND, 7. OFFER TO BE DEFAULTED, 1. TENDER, 3. T1tUSTEES, 

COUNTY COMMISSIONERS. 

See ExcEPTIONS, 15, 16. HIGHWAYS. 

l)AMAGES. 

See Bo~rn, 9, 10. EVIDENCE, 20. MILLS, &c., 3, PooR DEBTORS, 2. 

DECEASED WITNESS. 

See llVIDENcE, 22, 23. 

DECLARATION. 

See WmTs. 

DECLARATIONS. 

See EVIDENCE, 4, 11, 30, 31. PAUPERS, 1, 2. PRINCIPAL AND AGENT, 5, 6, 7. 

DEFENCE. 

1. ·where a party seeks to recover payment for articles delivered under a spe­
cial contract, which he has not fully performed, tihe damages suffered by 
reason of such breach may legally be deducted in the same suit. 

Rogers v. Humphrey, 382. 
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2. Evidence that demandant' s grantor had title to only a portion of the pre­
mises sought to be recovered and included in his deed, is material, and will 
so far bar his recovery, although the tenant set up no title. 

Britce v. :Mitchell, 390. 

DELEGATION OF AUTHORITY. 

By R. S., c, I,§ 3, art. 3, words importing a joint authority to three or more 
officers, or other persons, shall be considered as giving authority to the 
majority of such officers or persons, unless it shall be otherwise expressly 
declared in the law giving such authority. 

Junkins v. Union School District, 220, 

DENTIST. 

See CONTRACTS, 3. 

DEPOSITION. 

'Where the trustee claims to hold the property of defendants in his hands 
by virtue of an assignment for the benefit of their creditors, and an issue 
is made up with him as to its validity on account of its being fraudulent, 
a deposition duly taken, on notice given to the trustee, is admissible. 

Totman v. Sawyei· ,S- als., 528. 

DIRECTORS. 

See CORPORATION, 10, 11. 

DISCLOSURES. 

See BoNn, 2. EvrnENCE, 1, 2. 

DISSEIZIN. 

1. The tenant having entered into possession of the premises under one who 
disseized the true owner, is not liable to the latter in an action for use and 
occupation, though he may have promised by parol to pay the rent, unless 
an entry has been made to purge the disseizin. Roxbury v. Huston, 312. 

2. The
0

owners of flats beyond one hundred rods from the upland, which are 
subject to the flux and re-flux of the tide, are liable to be disseized by an 
exclusive and adverse possession. Clancey v. Houdlette, 45 I. 

3. Such disseizin continued for twenty years divests the owner of his title. 
lb. 

4. A possession open, notorious and exclusive, such as the character of lands 
so situated will admit, showing a disseizin of the true owner, if less than 
twenty years, will authorize the disseizor to maintain an action of trespass 
against a mere wrongdoer. lb. 
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DOWER. 

1. The seizin of the husband in the premises during coverture, is an essential 
prerequisite to entitle his wife to dower. Mann v. Edson% al., 25. 

2. But possession is indicative of seizin until rebutted by evidence of a para-
mount title in the tenant, lb, 

3. If the husband paid the money for the land in which dower is demanded, 
and the deed was made to another in fraud of his creditors, and he received 
from the grantee a life lease and. continued in possession till his death, this 
is no such seizin as will entitle his wife to dower, Ib. 

See PLEAS AND PLEADING, 1, 2, 3, 4. 

DURESS. 

Of duress, per minas, and by imprisonment. 
Fellows v. School District No. 8 in Fayette, 659. 

EASEMENT. 

1. Merely abutting one's mill-dam upon the opposite shore, without claim of 
right, may create an easement after its continuance for twenty years, but will 
not divest the owner of the shore of his title, Trask v. Ford Is al., ,:137. 

2. Such acts are assumed to be in submission to the title of the owner, unless 
they appear to be adverse. JI,, 

3. 'When such dam is joined to the opposite shore by consent of the owner, its 
materials belong to the builder of the dam. Ib, 

4. And while the dam remains, the owner of the opposite shore may so inter­
fere with it as to enjoy his rights, but not to appropriate any of the materials 
to his individual use. lb, 

EMANCIPATION. 

See MrNoRs, 1. 

ENTRY. 

See DrssEizIN, 1. 

EQUITY. 

See MornGAGE, 7, 

1ffIDENCE. 

1. In a suit on a poor debtor's bond, the disclosure by him made, signed and 
sworn to, is admissible in evidence. But the debtor's statements, though 
made at the time of such disclosure, cannot be received. 

Jewett v. Rines, 9. 

2, It is no valid objection to such use of the disclosure, that the answers there-
in were written by the creditor's attorney. Jb. 
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3. Of the proofs as part of the res gestre. Battles v. Batchelder, 19, 

4. After a transaction is closed and the parties to it have separated, the declara­
tions of others having no connection with the transaction, though relating 
to it, are not admissible in evidence, as part of the res gest<e. lb. 

5. In an action of dower, the declarations of demandant's husband as to his 
equitable title are immaterial and inadmissible in evidence. 

,Vann v. Edson, 25. 

6. In an action of debt upon the judgment of a justice of the peace whose com­
mission had expired for more than two years, if the minutes upon the 
justice's docket are such, as to enable the Court to perceive that they would 
authorize the record of a regular judgment in that case, they will be suffi-
cient to sustain the suit. Grosvenor v. Tarbox, 129. 

7. On the trial of an appeal from a justice of the peace, copies of the record and 
of all the papers filed in the case, excepting papers used as evidence, are 
required to be produced by the appellant. Ilolden v. Barrows, 135. 

8, And the copies duly authenticated are the legal and best evidence of the 
record, which cannot be explained or contradicted by parol testimony or 
extraneous documents. lb. 

9. Even the original writ cannot be admitted to contradict the copy. Ib. 

10. And where the same deputy who made the attachment, was a coroner 
when the execution was put into his hands, with orders to satisfy it from the 
property attached, and had ceased to be a deputy, and he did not apply the 
property to satisfy the execution ; in an action against the sheriff for such 
neglect, his rnturn upon the execution is admissible so far as it relates to a 
demand of the property. Srnitli v. Bodfish, 13G. 

11. But in such action, the acts and declarations of the deputy, after his offi­
cial term had ceased, are not admissible, unless they refer solely to the official 
duty remaining upon him to perform. His declarations or his letters as 
coroner, respecting his past acts as deputy, cannot be given in evidence. 

lb. 

12. Declarations of the vendor of personal property, while claiming title in 
whole or in part and while in possession, are admissible in evidence to affect 
the title of those claming under him. JicLanathan v. Patten, 142. 

13. "\Vhcre certain personal property was leased to the defendant, and persons 
were agreed upon to appraise a portion of it, their appraisal in writing of the 
whole property, without other proof, is not legal evidence in an action 
against him, although it is stipulated that the whole shall be appraised. 

Great Pond Jiining I/; Agr'l Co. v. Buzzell, 173. 

14. The book of a party, containing his original entries of charges fairly and 
honestly made, in the regnlar course of his business, and at or about the 
time of the transactions to which they refer, with his suppletory oath, is ad­
missible as testimony in support of the items therein. 

Hooper v. Tay/01·, 224. 

15. What may be the form or construction of the book, or of what material it 
may be made, if capable of perpetuating a record thereon, is immaterial. 

lb. 

16. Thus, if such entries are thus made upon a slip of paper, that paper, with 
the suppletory oath of the party, is competent evidence, lb, 
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17. Nor is it an insuperable objection to the competency of such entries, that 
the quantity and weight of the articles charged, are omitted. Jb. 

18. But the nature of the cbarges to be supported in this manntJr is well defin­
ed by law, and it is well settled, that no charges for cash above forty shillings 
can be thus proved. lb, 

rn. ,vhere a note was given for the interest on a bond, and afterwards another 
hand and note were made in liell of the former; in an action on the latter 
note, it is proper for the jury to examine both bonds, to ascertain if the inter-
est had been paid otherwise than by the note. Smith v. Taylor, 242. 

20. In an action on a warranty for the soundness of a horse, a witness who 
testifies for plaintiff as to the appearance and action of the horse, but who is 
not an e1:pert, cannot be asked on cros:,-examination whether he had ob­
served the same appearances in hc,rses which had been hard driven and then 
exposed. Moulton v. Scruton, 287. 

21. In such an action, the measure of damages is the difference in value of 
what the horse was warranted to be, and what it actually was at the time of 
the sale. The jury arc not allowed to add interest or what would be equiva-
lent to interest from the elate of the writ. Jb. 

-22. The testimony of a deceased witness is receivable, when the witness can 
state the substance of the whole testimony relating to the issue. 

Emery v . . Fowler, 326. 

23. But when after rehearsing the testimony, the witness admits, that he can­
not give the whole of it, the Jwlge should exclude its consideration from 

~jur~ ~ 

24, A certified copy by the town clerk of the appointment of an agent to 
sell liquors under that Act, if. not sufficient evidence of agency. 

State v. Gray, 353. 

25. If, between the owners of a vessel no other relations exist than that aris­
ing from such ownership, in an action against them for supplies, the unau­
thorized aclmission of one of the indebtment of all, is not competent evidence 
to c}1arge the other owners. l'age v. Swanton, 400. 

26. In actions between the principal and his agent, rece,:pts taken by the latter 
for the payment of money to third persons on account of his principal, are 
-admissible in evidcnc,e to support an account in set-off for such disburse-
ments, without proof of their actual payment. Given y, Gould, 410. 

27. If other facts or matters arc incorporated into the certificate of justices of 
the peace and quorum, under § 81, c. 148, R. S., than those re']_uired in that 
section, such foreign matter will be tre'.tted as surplusage. The certificate 
is evidence only of the facts req uirecl to be inserted therein. 

Winsor v. Clark, 428. 

28. In an action on an account annexed, the entries of the services performed 
upon plaintiff's book, with his ,uppletory oath, transcribed from a slate, on 
which he was accustomed to make his charges from day to day, from 
tioa to four weeks after they were first made, arc competent evidence for 
the con,;idcration of the jury. IIall v. Glidden, 445. 

':!9. In claiming damages of clefc111lants for the bad condition in whicl1 they left 
t.he passage-way from the highway to his tavern stand, the plaintiff cannot 

VOL. XXXIX. 78 
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show that the carriages of travelers were upset by reason of defendants' 
omission. Hubbard v. A. 1 K. Railroad Co., 506. 

30. Declarations of the officers of a bank when made to a party transacting 
business with them in their official capacity, are admissible in evidence. 

Franklin Bank v. Cooper, 542. 

31. But declarations made by the president of a bank, when not acting in his 
official capacity, respecting its past transactions, are not aclmissiblc. lb. 

32. ,vherc by the records, the school district officers appear to have been 
qualified by a magistrate, the presumption is, in the absence of all testi­
mony, that they were made by the proper recording officer. 

Tozier v. School District No. 2, Vienna, 556. 

33. When a subscription is made on condition, that a certain number of shares 
shall be subscribed for before the corporation shall be organized, the records 

of its proceedings showing that the required number had been taken, arc 
competent and prima facie evidence, that the condition has been performed. 

J'. 1 K. Railroad Co. v. Dunn, 587. 

34, And where a subscription is based on a further condition, that the company 
is not to enter into any contracts for the construction of its road, until a 
given number of shares are taken, the books of the directors, in the abilcnce 
of countervailing evidence, arc competent evidence to show the fulfillment 
of the condition, if the directors had authority to act. lb. 

35. And the doings of a board of directors, de fa,cto, whose acts have been 
ratified by the corporation, are unobjectionable, although the records of the 
corporation show another board to have been previously elected, but no 
evidence of their -"tccepting the trust. lb. 

See INDICTMENT. INSTRUCTIONS, &c., 2, LEASE, &c., 2. 

EXCEPTIONS. 

1. Under c. 246, § 12, of Acts of 1852, the decisions of the presiding Judge, of 
cases withdrawn from the jury by consent, in all matters of law, are open 
to exceptions. Trustees v. Reed, 41. 

2. The construction of a written contract devolves upon the Court and not on 
the jury; but if left to the jury and they decide correctly, exceptions for 
that cause will not avail. JVoodman v. Chesley, 45. 

3. Whether, after a verdict against the respondents, the Judge will allow an 
inquiry of the jury, if they found the name of the person killed as alleged in 
the indictment, is within his discretion, and his refusal is not open to ex-
ceptions. State v. Conley, 78. 

4. So also where two persons are indicted for the same offence, whether they 
shall be allowed sepwrate trials, is within the discretion of' the Court. lb. 

6. More than one suit, where the parties are not the same, cannot he heard 
and examined in one bill of exceptions. Jll,iyberry v. Morse, 105. 

6. A part of an instruction although in itself erroneous, which when connect­
ed with the remainder, leaves no ground for supposing that the jury were 
misled by it, while other instructions on the same point are clearly proper, 
will furnish no ground of exception. Oxnard v. Swanton, 125, 
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7. The construction of the language of a written contract is within the province 
of the Court, and when the determination is left to the jury, exceptions lie, 
unless it clearly appears they have construed it correctly. 

Great Pond M. ~ A. Co. v. Buzzell, 173. 

8. Whether exceptions lie to an ord.er of the presiding Judge, directing a re­
commitment of the report of commissioners in partition; quere. 

Harn v. Harn, 216. 

9. Objections to the allowance of amendments of writs, unauthorized by law, 
can only be made available, by filing exceptions. 

Herrick v. Osborne, 231. 

10. If during the progress of a trial evidence is admitted against the objections 
of one of the parties, and subsequently the cause is left to the determination 
of the presiding Judge, such oqjections must be considered as waived. 

Hersey v. Verrill, 271. 

11. w·here the action is referred to the dete1·rnination of the presid.ing Justice, 
exceptions do not lie to his rulings of the law, unless such right is reserved 
by the parties. Ib. 

12. By c. 246, § 13, of the Acts of 1852, it is provided, that all petitions for' re­
view may be heard and determined by the presiding Justice at any term held 
for the trial of jury cases, subject to exceptions to any matter of law by him 
so decided and determined. Moody v. Larrabee, 282. 

13. The facts established by the testimony on such petition, and the ascertain­
ment of those facts are solely for the determination of the presiding Justice, 
to which exceptions do not lie. lb. 

14. No exceptions lie to the rulings of the presiding Judge in matters of law, 
relating to an action submitted to him for decision under § 12 of c. 246 of 
Acts of 1852, without an express reservation of that right in the agreement 
of the parties. Roxbury v. Huston, 312. 

15. Those who are not parties to the record in an appeal from the County Com­
missioners to the Supreme Court, cannot take exceptions to the ruling of 
the Court. Ripley, App' lt, 350. 

16. Thus the County Commissioners are not parties in an appeal from their 
decision. Ib. 

17. To the answer of a witness, responsive to a question put without objection, 
no exceptions can be taken. State v. Nutting, 359. 

18. When a case has been submitted by agreement to the presiding Justice, to 
be heard and determined, no exceptions can be taken to his rulings. 

Dunn v. Hutchinson, 367. 

19. Where the defendant is sued as a lessee, and he defends as purchaser of a 
patent, if the Court in their instructions to the jury assume the title to the 
patent to be in plaintiff, and that he has proved the erection of a machine in 
the defendant's shop and his use of it, and that the plaintiff is entitled to 
recover, unless the defendant, taking upon himself the burden of proof, shall 
show that he is not so entitled, exceptions may he sustained. 

Whipple v. Wing, 424. 

20. ·whether entries made by ord.er of Court upon its docket as to the disposition 
of actions, such as "to become nonsuit," "to be defaulted," " to abide, &e.," 
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shall be stricken off, is within the discretion of the Court, and to such orders. 
no exceptions lie. Franklin Bank v. Stevens~- al., 532. 

See INSTRUCTIONS, &c., 3, 5. PAUPERS, 3, 

EXECUTOltS AND ADMI::'{ISTRATORS. 

I. By the Act of Feb. 11, li8!), § 3, all lands levied on by foe administrator, 
were held to the sole use and behoof of the widow and heirs of the deceased, 
and could only be distributed by the judge of probate as personal estate. 

Furlong v. Soule, 122. 

2. The heir whose interest in real estate was thus taken, under that Act bad no 
right tr, a partition of such share in the real estate, nor could he convey any 
such right to another person. lb. 

3. \Vherc it is agreed that all the right of an heir to an rntate passed by levy to 
the administratrix, such heir has no right remaining in that set-off as dower. 

Jb. 

4. An administrator, who, under license of the Probate Court, sells the real cs­
fate of his intestate, for the payment of debts and incidental charges, and 
makes use of the avails thereof in his business, is chargeable with lawful 
interest thereon, while thus using it. Paine v. Paulk, 15. 

5. 8uits against executors must be commenced within four years from the time 
they give their bond and notice of their appointment, except in certain cases 

specified in the statute. Pettengill v. Patterson, 498. 

6. \Vhere a creditor, having a claim against an estate which is not due until 
the four years have expired, unless within that period, it has been filed in the 
probate office, he can have no remedy against the executor. Jb. 

7. And where the obligec in a bond given by the testator has recovered judg­
ment for its penalty and execution for such sum as was due, against the ex­
ecutor, within the four years from the time he accepted his trust, scire facias 
will not lie afte,· the four years have elapsed, to obtain execution for subse-
quent instalments. lb. 

See TRUSTEE PROCESS, 1, 2, \VmTS, 3. 

FEES. 

See CoNSTITUTIONAL LA.w, 3. 

FENCES ON RAILROADS. 

See RAILROAD CoRronATIONs, 3, 4. 

FORFEITURE. 

See BoND, 1, 13. 

FRAUDULENT CONCEALMENT. 

See BoND, 10. LnrrTATIOxs, 4. SuRETms, 7,. 
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FRAUDULENT CONVEYANCE. 

A purchaser of real estate, for a full consideration, of one who has the re­
corded title, without any knowledge, that it was held under a fraudulent 
conveyance, will be protected in his title against the creditors of the fraud-
ulent grantor. Erskine v. Decker, 467. 

See CONVEYANCE, 3, 4, 5. 

GRANTS. 

I. 'Where the proprietors of the Kennebec Purchase in their grants bounded 
their grantees at high water, their subsequent vote to extend such grants to 
low w,1ter, did not operate to enlarge their original grants, 

Clancey v. Houdlette, 451. 

2. In the grant of James I., of England, of all the territory of New England 
to th<i council of New Plymouth, was also included all the soils, grounds, 
creek,, seas, rivers, islands, waters and all and singular the commodities and 
jurisdictions both within the ,,aid tract of land lying upon the main, as 
also within the saitl islands and seas adjoining. lb. 

3. No ,:urrcnder of the subject of that grant, or any part thereof, was after-
wards made to the sovereign authority. lb. 

GUARDIAN. 

1. No person on strictly legal right can claim to be appointed as the guardian 
of another, but with the exception of certain legal disqualifications, the ap­
pointment is left to the discretion of the Judge of Probate. 

Lunt v. Aubens, 392. 

2. But the statute authorizes an appeal from his decree by any one aggrieved 

thereby. lb. 

3. In the appointrnent of a guardian, the next of kin or heir presumptive of the 
ward may be aggrieved within the purview of the statute, and can lawfully 
take an appeal from such decree. lb. 

4. "Whether the appointment made by the Judge of Probate was of a suitable 
person for the trust, is a fact to be determined by the presiding Judge in the 
appellate Court, on the evidence before him, and cannot be re-examined in 
the Court of law. lb. 

HABEAS CORPUS. 

See MuNicIPAL CouRT, &c. 

HEIRS. 

See Ex.ECUTORS, &c., 1, 2, :3. PETITION FOR PARTITION, 7. PROBATE 

COURT, 3, 4. 

HIGHWAYS. 

1. The inhabitants of a town or city, having reasonable notice of a defect in one 
of their highwayB, are liable for any injury arising therefrom after it is 
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constructed and opened for travelers, although the time in which they were 
allowed to build it after its acceptance had not elapsed. 

Blaisdell v. Portland, 113. 

2. Whether alleged obstructions or defects in a highway render it unsafe, 
although not in the traveled part of it, is for the consideration of the jury. 

Bryant v. Biddeford, 193. 

3, And in determining its safety, the width of the way, is, under some circum-
stances, an essential element. Ib. 

4, Whether in some particular localities the highway should not be made safe 
and convenient for its entire width, is a question for the jury to determine. 

lb. 

5. Of the evidence by which the existence of a town way may be established. 
Brock v. Chase, 300. 

6. The County Commissioners are authorized by law to lay out a way wholly 
within the limits of a town. Hermon v. County Commissioners, 583. 

HOMESTEAD EXEMPTION. 

1. To secure the exemption of a homestead from attachment and levy for the 
debts of the owner, it is essential that a certificate, as indicated in § 4, of c. 
207, of Acts of 1850, should be filed with the register of deeds, in the 
county where the land is situated. Lawton v. Bruce, 481. 

2. Unless it clearly appears from the certificate, that exemption is claimed from 
the debts mentioned in § 1, of that chapter, it will only be effectual against 
such as accrue after its record. Ib. 

3. But to be effectual against the debts provided for in § l, it must appear, 
that the debtor was at the time of the contraction of such debt, the owner 
and continued to be such owner at the time of filing the certificate of the 
land to be exempted. Ib. 

4. He cannot by such certificate effectuate an exemption from debts which origi­
nated prior to the time he acquired title to his land, although after Jan. 1st, 
1850. lb. 

HUSBAND AND WIFE. 

1. Where the wife is carrying on business on her own account and credit, no 
action can be maintained against her husband for purchases of personal estate 
made by her in such business, although made with his knowledge and 
consent. Colby v. Lamson, 119. 

2. Nor will the fact that she appropriated a portion of the proceeds of such 
purchase for the benefit of her husband and family, make him responsible 
for the price. lb. 

3. A feme covert under the laws of this State may purchase and sell goods 
on her own account, and her husband be exempt from liability therefor, 
though she should dispose of a portion of the avails for the support of her 
children. Oxnard v. Swanton, 125. 

4. But where such feme covert purchases and sells goods with the knowledge 
and consent of her husband, and he knowingly participates in the profits of 
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their sale, ancl that she professed to act for him; in an action against him for 
the value, it is competent for the jury to infer from such facts that the pur-
chases were made upon his credit. Oxnard v. Swanton, 125. 

5. By c. 117, § 3, of Acts of 1844, it is provicled, that any married woman pos­
sessing property by virtue of that Act, may release to the husband the right 
of control of such property, and he may receive and dispose of the income 
thereof; so long as the same shall be appropriated for the mutual benefit of 
the parties. Collen v. Kelsey, 298. 

6. For an injury to the property of the wife, although the control of it might 
be released to her husband under this proviHion, the action must be brought 
in the name of the wife. Jb. 

See CONVEYANCE, 1, 2. LEASE, &c., 4. 

IMPEACHMENT OF COMMISSIONER'S REPORT. 

See MILLS, &c., 4, 5, 6. 

INDICTMENTS AND COMPLAINTS. 

1. On an indictment for an assault with a dangerous weapon, with intent A, 
B. to kill and murder, a verclict that the accused was guilty of being acces• 

sory b•ifore the fact, of an assault with intent to kill A. B., cannot be sus-
tained. State v. Scannell, 68. 

2. Such cin offence is not necessarily included in the crime charged, and judg• 
ment will be arrested. Ib. 

3. On an indictment for an assault with a dangerous weapon upon A. B., 
with .intent to kill and murder, a general verdict of guilty is sustainable. 

State v. Waters, 70. 
4. An indictment commencing "State of Maine, Cumberland, ss. At the Su­

preme Judicial Court begun and holden at Portland within the county of 
Cumberland," iR sufficient to show, that the Court at which it was found, 
was holden for that county in the State of Jlaine. State Y, Conley, 78. 

6, In an indictment for murder by the infliction of wounds, their length, breadth 
and depth may be omitted, if it is alleged they were mortal. lb. 

6. Where it is alleged that the defendant;-; with a dangerous weapon struck and 
beat, giving mortal wounds of which the person died, it is unnecessary to 
adcl the words " by the stroke or strokes aforesaid." Ib. 

7. It is essential, that the time of the mortal stroke and death should be stated 
in the indictment, but the old form "did suffer and languish, and languish-
ing did live," may be omitted. lb, 

8. Under the Act of 1853, c. 48, § 6, it is unnecessary to set forth in the in• 
dictment the record in full of a previous c;mviction for a similar offence. 
It may be briefly stateil, and the identity of the respondent with the one 
formerly convicted is a matter for the jury. State v. Robinson, 150. 

9. If a positive charge verified by the complainant's oath, according to the best 
of his knowledge and belief, is rnacle in the complaint before a magistrate, it 
will authoi-ize him to issue his warrant to arrest thereon. 

State v. Hobbs, 212, 
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10. The facts disclosed on oath by a complainant, to the magistrate, to satisfy 
him that a warrant should be issued, necJ not be stateil in the complaint 
or warrant, excepting in those ca,;e, specially re:1uired by statute. lb. 

11. The offence in a criminal c'.targe should appear to have been committed in 
the county named in the indictment. State v . .Tackson, 291. 

12. But an i11dictment which alleges an offence to have been committed in a 
town named, and that it bc~onged to the county at the ji11rli11g of the bill, 
without describing in what county it was u:hen the offence was committed, is 
valid. lb. 

13. An indictment in which two di:;tinct times and places have been mentioned 
where the substantive offence has 1,cen committed, and reference is aftcnrnrds 
made to time and place, by the wods "then and there," is defective ; but 
when one of the places previously mentioned has reference only to the resi-

dence of a person named therein, it is uncxceptinnable. lb. 

14. A motion to quash an indictment based upon proof to bo proclucecl, with• 
out its production, is unavailrJile. State v. Nailing, 359. 

15. If, ,luring the trial, the attorney for the State obtaim leave of the C,rnrt to 
enter a ,wlle pros. to a portion of the indictment, he may at the same trial, 
if tbe rights of the respondent arc not prejudiced by his dismissal of any 
witncsse:,, by lean, of the Court, have that entry withdrawn, and proceed 
upon the whole indictment. lb. 

See PERJURY, 1, 2, 3. 

INDORSmIEXT OF WRITS. 

See \V1uTS. 

IXXUEXDO. 

Seo SLANDER, 5. 

INSTRUC'l'IOXS TO THE JURY. 

l. A request for an instruction that has no application to the fasue may be 
refnc;ed. Stccte v. 1Iall, 107. 

2. In an action for goods sold and delivered, when, to support his claim before 
the jury, the plaintiff is sworn and procluccs his book and reads tho entries of 
the charges therein, and tcstili c, that the articles were deli \'crcrl to the de• 
fondant, and no objection is made to the evi<lcncc ; the Court arc not 
authorized to instruct them that the eyiclence is insufficient. The inferences 
from the testimony before them are for tltc jnry. Cool, v. Brown, 542. 

3. A rc:tucst for certain instructions which cannot be given with legal pro­
priety may be refused, and no exccptiouR lie bceanse not g·ivcn in a modified 
form. Fran!.:lin Brink y, Co,oper, 443. 

4. That a party has not been guilty of a fn:udulcut concealment of facts from 
another, cannot be assumed ns a ,·Ille of law because the parties had no 
communication together verbally or in writing. Other modes of communi-
cation arc common. lb. 
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o. A request for instructions which assumes a ground of defence to the suit 
which is not taken, may properly be refused. lb. 

6. Thus, a request for au instruction, that defendant is not permitted to avoid 
his liability by proof that he did not understand the import of the bond, 
unless he was induced by plaintiffs or their agents to suppose it was differ­
ent from what it really was, may be refused, when the defence is, not that 
he did not know the import of the bond, but that facts material to the risk 
were concealed from him. lb. 

'l, Instructions, though true as abstract propositions, which have no founda­
tion in the evidence in the case, but which may have had a tendency to mis-
lead the jury, cannot be sustained. Hopkins v. Fowler, 568. 

See LIQUORS, is-c., 2. 

INSURER. 

S,ee AcTION, 1. 

INTENT. 

See AssAULT, 2, 3. 

INTEREST. 

See EVIDENCE, 21. ExECUToRs, &c., 4. 

INTERLOCUTORY JUDGMENT. 

See PETITION FOR PARTITION, 7, 8. 

INVALID SALE. 

See OFFICER, 4. 

JUDGB OF PROBATE. 

See GUARDIAN, 1. 

JUDGMENT. 

l. A judgment against a corporation, cannot be impeached for any defect in 
the service of the original process, by any party or privy to it. As to such 
it is valid until reversed. Came v, Brigham, 35. 

2, A judgment in a writ of entry for the premises, and possession under it 
against the person apparently holding title, though he may have conveyed 
it by an itn1·ecorded deed, but unknown to the levying creditor, is evidence 
of title against which such grantee can interpose no defence. 

Spaulding V, Goodspead, 564. 

3. Nor can the claimants under such grantee set up any title anterior to the 
judgment, and which, if pleaded, might have defeated it, lb, 

See EVIDENCE, 6. PETITION FOR PARTITION, 7, TRESPASS, 4, 5. 

VOL. XXXIX. 79 
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JVRISDICTION. 

I. Whether justices of the peace and quorum, living in another county than 
that in which they were appointed, may, before the term of their commisc 
sions has expired, exercise jurisdiction under their commissions ; querc. 

IIoughton v. Lyford, 267, 

2, An offence committed in a town which is afterwards incorporated with other 
towns into a new county, on which no proceedings are pending, is cogniza­
ble by the Court sitting in such new county. Their jurisdiction extends 
over offences committed within the territorial limits of the county, whether 
before or after its incorporation. State v. Jackson, 2Sl, 

See JusricEs OF THE PEAc,1, 2. 

JUSTICES OF THE PEACE. 

1. Actions before a justice of the peace, may be once continued for a term 
not exceeding thirty days, by another justice, on account of his absence at 
the time fixed for trial. A second continuance for the same cause, or a trial 
therein by another justice, after thirty days from the return day, is illegal, 
and a judgment rnudered thereafter is invalid. Call v. Mitchell, 465. 

2. Jurisdiction of magistrates cannot be conferred by assent of pa,ties. 
merely a statute regulation, 

See EVIDENCE, 6. MUNICIPAL CouR'.li, 1, 2, 5. 

JUSTICES OF THE PEACE AND QUORUM. 

Sec EVIDENCE, 27. PooR DEBTOR&, 4, 5, 

LACHES. 

It is 
Ib, 

No !aches are imputable to a party who suffers a default in an action where vi 

defence would be unavailing. Roxbury v. Huston, 312. 

LEASE, LESSOR AND LESSEE. 

1. N. let certain lands and buildings to F. for six years, and also gave him a 
permit to detach some of the buildings and erect others, and that he might 
take such new erections away or sell them upon the premises, at the deter­
mination of the lease, after the buildings had been restored to their original 
position, and not before. The change was made and a new building erected. 
After such erection and before the expiration of the lease, it was surrenJ 
dered and accepted. After such surrender the lessee sold the new building 
to plaintiff, who, at a place distant from the premises and before the six years 
had expired, notified the lessor that he wished to take off the building, and 
was ready to comply with all the conditions of the permit. The lessor 
claimed the building as his own, and said he should hold it by force if there 
was any attempt to remove it. In an action of trover for the value of the 
building; it was h,Zd: -
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1st. That for the purpose of complying with the conditions of his permit, no 
demand on the part of the lessee was necessary, and his rights could not 
be changed or enlarged by making a demand. 

2d. That the obligations of the parties under the permit were not mutual and 
dependent, but to fulfil the comlitions to entitle him to the building, all that 
was to be done, was on the part of the lessee. 

3d. That if the lessee was rightfully on the premises at the proper time, and 
in the act of performing or attempting to perform his stipulations mentioned 
in the permit, and had then been refused that privilege, or resisted, it might 
have beei,i evidence of conversion. 

:But 4th. The claim to the building, under the circumstances and nature of 
the demand, was no evidence of conversion. The lessee was bound to restore 
the buildings to their original position before he could take any away. 

Parker v. Goddard, 144. 

2. The owne.r of real estate may transfer his land by a lease executed by him 
unconditionally, and the lease will be effectual, although it contains cove­
:nants intended for the execution of the lessee by signing and sealing, but was 
not in fact signed and sealed by the latter. The lessor may waive the cove-
nants on the part of the lessee. Libbey v. Staples, 166. 

3. 'Where one occupies and improves real estate which is manifestly beneficial, 
and a lease to such occupant, for a nominal rent, from the owner, is found 
upon the records of the county, in the absence of testimony, it is presumed 
the occupant holds under the lease. lb. 

4.. And where such lessee was a married woman, one entitled to dower in the 
premises may enforce her claim against both husband and wife. lb. 

5. Of the acts and omissions of the lessor that will excuse a breach of the cove-
nants of the lessee. Great I'ond M. 1:5 A. Co. v. Buzzell, 173. 

6. A levy upon property leased for the debts of the lessor, without any fault 
on tho part of the lessee, or any agreement on his part to pay them, will ex­
·cuse the latter from performance of his covenants to manage such property, 
after it is so taken. lb. 

7. The lessee of real property when establishing title may use as evidence an 
office copy of the recorded title deed of his lessor. Trask v. Ford, 437. 

Sec LEVY OF LAND. 

LEVY OF LAND. 

1. A title to land by levy cannot be sustained, by showing from the records that 
the judgment debtor had executed and acknowledged a lease of it, prior to 
the attachment, to another for life, and in the lease was a recital that the 
lessee had that day conveyed the same to the lessor by deed, against the 
tenant claiming by an absolute conveyance from the lessee, who is shown to 
have been the former owner. Parlin v. Ware, 363. 

2. From such recital no satisfactory evidence is furnished as to the real character 
of the conveyance to the judgment debtor. lb. 

See E.xE.CuroRs, &o., 1. LEASE, &o., 6. JUDGMENT, 2. PROBATE COURT, 3. 
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LIABILITY OF TOWNS. 

See HIGHWAYS, 1. 

LIEN. 

Lien claims to be effectual against a purchaser must be perfected by attach-
ment and judgment. Cfopp v. Glidden ~ al., 448. 

LIMITATION. 

1. Prosecutions on penal statutes in behalf of the State, are limited to two years 
after the offence has been committed, where no exception is found in the 
statute. State v. Hobbs, 212. 

2. The time in which the offence of being a common seller under c, 211, of 
Acts of 1851, may be prosecuted by indictment, is limited to two years. 

State v. Gray, 353. 

3. Evidence of the commission of such offence beyond the two years is inadmis­
sible, and where a conviction is thus obtained, the respondent is entitled to a 
new trial. Ib. 

4. In an action against a part owner of a vessel for repairs made from time to 
time, a portion of which was more than six years prior to the commence­
ment of the suit, evidence that when that part of the account was presented 
to the defendant for payment, he denied any ownership in the vessel, is not 
a fraudulent concealment of the cause of action, so as to prevent the opera-
tion ·of the limitation bar. Rouse v. Southard, 404. 

See BrLLS, &c., 8, 9. 

LIQUORS SPIRITUOUS AND INTOXICATING. 

Chapter 211, of the Acts of 1851, forbids the sale of spirituous and intoxicating 
liquors in any quantity, whether imported or domestic, without license. 

I. In an indictment under that Act against a common seller, if it contain aver­
ments, that the liquors were sold "by retail and in less quantities than the 
Revenue Laws of the United States prescribe for the importation thereof into 
this country," they need not be proved. Such averments may be regarded 
llS surplusage. State v. Robinson, 160. 

J. Without proof direct or tending to establish that the sales were by the im­
porter, or of imported liquors in the original packages, the Judge may with-
hold instructions as to the law in that contingency. Ib. 

See BOND, 6. PIIYSICIAN AND APOTHECARY, 

MANSLAUGHTER. 

See MURDER, 3. 

MILLS AND MILL-DAMS. 

1. By c. 126, R. S., it is provided that any man may erect and maintain a water­
mill and a dam to raise water for working it, upon and across any stream 
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that is not navigable, upon the conditions therein named, and when such 
dam is lawfully erected, the person sustaining damages in his lands by being 
overflowed by such dam, may obtain compensation by complaint, and that 
no action shall be sustained at common law for the recovery of damages for 
such overflowing of lands, except in the manner provided to enforce the 
payment of damages, after they have been ascertained by complaint. 

Wooster v. Great Falls Jl!Ian. Co., 246. 

2. To entitle the owners of a dam and mill to the benefits of this statute, the 
mill as well as the darn must be situated within the limits of this State. 

lb. 

3. And where the owner of land is damaged by its overflow, by means of a dam 
erected to operate a mill situated in another State, across a river, the bound­
ary of the two States, he may maintain an action for his indemnity at com-
mon law. lb. 

4. In the trial of a complaint for :fl.owing lands by means of a mill-dam, after 
the commissioners have been appointed and reported the damages, such 
commissioners cannot be interrogated whether they exercised great care in 
their proceedings, and in arriving at their conclusion. The jury are to 
judge whether the commissioners were inattentive to their duty by their 
own standard. Bryant v. Glidden, 458. 

5. Of the duties of commissioners appointed under a complaint for flowing 
lands. lb. 

6. Of the evidence required to set aside a verdict impeaching such commission-
ers' report. lb. 

7. Where such report is impeached by the verdict, merely showing that the 
verdict is erroneous, is not sufficient cause to set it aside, but it must appear 
that the jury acted under improper influences, or were affected by some bias, 
or misconceived some of the esE1ential facts of the case. lb, 

See EASE!>lENT, 3, 4. TENANTS IN CoMMoN, 2, 3. 

MINORS. 

A minor son allowed by his father to leave him and work for his own support, 
and make contracts for himself without interference, may acquire and hold 
property in his own right, and maintain actions at law respecting it, although 
he has never been emancipated. Boobier v. Boobier, 406. 

MORTGAGE, &c. 

1. If notes, secured by mortgage on land, are paid when or before they, are 
due, by an absolute deed of the land mortgaged and other land, the title 
under the mortgage is thereby extinguished. Whitcomb v. Simpson, 21, 

2. If, after an attachment of an equity of redemption, the mortgager convey the 
premises to the mortgagee by an absolute deed, for the consideration of the 
notes secured by the mortgage and other land, such grantee cannot hold 

• the estate which may be duly levied on by virtue of the attachment, against 
such attaching creditor of the mortgager, lb. 

3. Such attachment, after the mortgage has been canceled, is made available 
only by a levy upon the land. Ib. 
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4. And no fraudulent intent, in the creditor making the attachment, will author­
ize the original mortgagee to revive his title under the mortgage after it has 
once been canceled. TVhitcomb v. Simpson, 21. 

5. A promissory note given for a specific sum, for a cow, in which it is stipu­
lated, that the cow shall remain the property of the promisee until the note 
is fully paid, is in the nature of a mortgage, and the promisee, where there 
is no provision to the contrary, is entitled to the possession of the property 
until the note is paid. Woodman v. Chesley, 45. 

6. And where such a note and contract were made for security only of the pay­
ment of another note by the same maker, for a yoke of oxen, which note 
contained a similar provision as to the oxen, the taking possession of the 
oxen by the promisee, before tlie time for their payment had elapsed, al­
though they were of the full value of the note, will not discharge his right 
to the possession of the cow, before the maturity of the notes. Jb. 

7, A failure to pay the debt secured by a mortgage at the time it is due, will, in 
a suit in equity, interpose no obstacle to a redemption by the mortgager ac­
cording to the statute, although a provision is incorporated into the mortgage 
that the mortgagee shall hold the land free from the right of redemption, 
if the debt is not paid at maturity. Baxter v. Child, 110. 

8. The mortgagee's title to personal property, in sixty days after the condition 
is broken, becomes absolute by operation of law. Clapp v. Glidden, 448. 

MOTION. 

See hnrcTMENT, 14. 15. 

MUNICIPAL COURT OF THE CITY OF AUGUSTA. 

1. The Act incorporating the city of Augusta, provided for the establishment 
of a municipal court consisting of one judge, who should have concurrent 
jurisdiction with justices of the peace in all matters civil and criminal with-
in the county of Kennebec. Hersom's case, 476. 

2. Justices; of the peace can exercise jurisdiction over no offences not given by 
some statute. It is never to be presumed. Jb. 

3, By c. 170, R. S. they are authorized to punish by fine, not exceeding ten dol­
lars, persons convicted of certain offences, and to try all offences within their 
jurisdiction, and to sentence those convicted according to law, but under that 
Act have no authority to imprison. Ib. 

4, By c. 1137, § H, it is provided that "all fines and forfeitures given or limited 
by law in whole or in part, to the use of the State, may be recovered by 
indictment in the district court when no other mode is expressly provided." 

Jb. 

5. The punishment for a violation of § 2, c. 166, of the laws of 1855, being by 
a fine of twenty dollars, and imprisonment of the offender, puts the offence 
out of the jurisdiction of a justice of the peace, without some express pro-
vision to that effect. No such provision is found in that Act. Jb. 

6. And a conviction under that section, of a violation of its provisions, before 
the judge of the municipal court of Augusta, and sentence thereon, axe ille-
gal and void. Jb. 
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MURDER. 

1. Whoever shall unlawfully kill any human being, with malice aforethought, 
either express or implied, shall be deemed guilty of murder. 

State v. Conley, 78. 

By c. 154, § 2, R. S., whoever shall commit murder with express malice afore­
thought, or in perpetrating or attempting to perpetrate any crime, punish­
able with death, or imprisonment i~ the State prison for life, or for an un­
limited term of years, shall be deemed guilty of murder of tlw first degree. 

And by § 3, whoever shall comn1it murder, otherwise than is set forth in the 
preceding section shall he deemed guilty of murder of the second degree. 

2. In a criminal proceeding it is proper for the Judge to inform the jury what 
constitutes the several degrees of crime included in the indictment; hut the 
mode and extent are within his own discretion, and omissions of pri1_1ciples of 
law applicable thereto arc not subject to exceptions, unless he is specially 
req nested to state them. lb. 

3. Thus, where the respondents were indicted for murder, and the Judge, after 
explaining the elements of that crime, instructed the jury, that when a hu­
man being was unlawfully killed, without such malice, upon sudden provo­
cation, and in the heat of passion, and under such circumstances that it could 
not be justified or excused, the crime would he manslaughter; and then 
described, in the language of the statute, murder of the first degree and that 
before they could find them ,guilty of that highest offence, they must be 
satisfied from the testimony, that the prisoners had a deliberate purpose and 
formed design to kill the deceased before the fatal wounds were inflicted ; -
that the uulawful killing of a human being without express malice, and 
under such circumstances as would not make the offence murder of the first 
degree, and not under sudden provocation and in the heat of passion or un­
der such circumstances as would reduce the offence to manslaughter, would 
be murder of the second degree, and it would not he necessary, that they 
should more particularly consider under what circumstances malice afore­
thought would he implied; - it was held, that the elements of the lesser grade 
of murder were sufficiently set forth for the comprehension of the jury, nor 
was the question of malice thereby withdrawn from their consideration. 

Jb. 

MUTUAL INSURANCE COMPANY. 

1. A mutual insurance company, to maintain an action for an assessment, upon 
a premium note, must show that it was legally made. 

AuJnsta M. F. Ins. Co. v. French, 522, 

2. Thus, where such company being regularly organized, were authorized by a 
Legislative Act, as to all applications to them afterwards made, to take them 
under their former organization, until the property to be insurecl in each 
class should amount to fifty thousand dollars, when the risks thus taken 
might be classified; and the company after such Act received an application 
and issued a policy in one of the classifications and made an assessment upon 
the premium note; it was held, that without showing that the risks in 
each class equalled the sum required by the Act, the assessment was unau-
thorized and no aetion for it could be maintained, Jb. 
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NEW TRIAL. 

After a verdict against the respondent in a bastardy process, it is no ground 
for a new trial, that the jury found the child was begotten at a later time 
than that charged in the complaint and declaration. 

Beals v. Furbish, 469. 

See LIMITATION, 3. PRACTICE. 

NEW COUNTY. 

See JURISDICTION, 2. 

NON-TENURE. 

See ABATEMENT, 

NOTICE. 

See DEl'OSITION. 

OFFER TO BE DEFAULTED. 

1. It is provided by statute that in actions pending, an offer to be defaulted for a 
sum certain, unaccepted, is no admission of the cause of action or of any 
indebtment of the defendant; nor shall such offer be used as evidence before 
the jury in the trial. 

If, when such offer has been made, the plaintiff proceeds to trial, the judg­
ment in the case must depend on the verdict rendered. The offer will affect 
the costs only. Wentworth v. Lord, 71. 

2, Thus, where after such offer was made upon the record, and the action tried 
and verdict rendered for defendant; held, that the plaintiff is not entitled to 
judgment for the offer upon the record. lb, 

3. An offer in writing in an action pending in Court, made by the defendant's 
attorney in these words, "and now on this third day of the term the defend­
ant, by his attorney, comes and offers to be defaulted for the sum of seventy 
dollars damages in said action;" is a compliance with § 22 of c. 115, R. S. 

Gowdy v. Farrow, 474. 

4, And an offer so made, unaccepted, cannot be used as evidence for any pur-
pose in the trial of the action. lb. 

OFFICER. 

1. A deputy sheriff who attaches personal property on mesne process, is bound 
to keep it for thirty days after the judgment, and deliver it on demand to 
any officer having the execution, and authorized to receive it, notwithstand• 
ing he ceased to be a deputy after the attachment, and before judgment, 

Smith v. Bodjish, 136. 

2. By R. S. c. 94, § 24, it is required that the officer state in his return of a levy 
of real estate " that they appraised and set off the premises, after viewing 
the same, at the price specified.'' Huntress v. Tinev, 237, 
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3. Although the return does not contain the words "after viewing the same," 
yet if it appears that the premises were shown to the appraisers, the statute 
requirement is satisfied. Iluntress v. Tiney ~ al., 237. 

4. No title to personal property can be acq uircd by the purchaser, at a sale on 
execution made subject to a prior attachment. Fuller v. Field,~ als., 297. 

5. To maintain an action against an officer for a false return special damage 
sustained thereby must he shown. Kash~ als. v. TVhitney, 34L 

6. ·where property is sold upon mesne process under § 52, c. 114, R. S., the 
payment of the proceeds, by the officer, to the attaching creditor's attorney 
before judgment is rendered, will protect him against any suit by the credi­
tor for a failure to apply the same to the execution issued on such judg­
ment. The payment to the attorney is payment to his principal. 

Dueett v. Cunningham, 386. 

See AcTio~, 2. ARREST, 3, 4, 5 ATTACHMBNT, 1, 2. STOCKHOLDBRS, 2. 

P AROL EVIDENCE. 

1. Paro/ evidence is admissible to correct an error in the name of the payee of a 

written order, where it is so connected with the testimony that the real 
owner may be clearly ascertained. Jacobs v. Benson, 132. 

2. And that such an order was accepted for the benefit of the plaintiff is prove-
able by parol. lb. 

3. In an action or petition relating to land set off on execution, parol evidence, 
to contradict or vary the officer's return, is inadmissible. 

Huntress v. Tiney ~ al., 237. 

4. ·where the plaintiff conveyed to defendant a house by deed with a covenant 
against incumhrances, and occupied it afterwards for a certain time, parol 
evidence that the plaintiff was to possess it rent free and that defendant 
agreed to pay the taxes assessed before the conveyance, is not contradictory 
to the deed and is admissible. Hersey v. Verrill, 271. 

6. When a disclosure of a poor debtor is made in writing, parol evidence of its 
contents is inadmissible, unless it be shown that the original or a duly certi-
fied copy is unattainable. Winsor v. Clark ~ al., 428. 

See EvrnENCB, 8, 9. TRBSPAss, 6. 

PAROL REPRESENTATIONS. 

A verbal representation or assurance concerning the character, credit, ability, 
trade or dealings of another, will not subject the party making it to an action 
for damages suffered thereby. The statute of this State has in this respect 
changed the common law. Heam v. TVaterlwuse, 96. 

PARTITION FENCES. 

1. An assignment of partition fences, by fence viewers, under § 5 of c. 29, R. S., 
to he binding, must he recorded in the town clerk's office of the town where 
the land is situated. Ellis v. Ellis, 526. 

VOL. XXXIX. 80 
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2. Without such record a neglect by one of the co-tenninous proprietors tCY 
build the part assigned to him, will not render him liable to an action fot 
double the -expense of building it, by the other. Ellis v. Ellis, 626. 

PARTNERSHIP & PARTNERS. 

I. Of the evidence to establish a partnership. Holmes v. Porter~ al., 157. 
2. Where the relation of partners is proved, although limited to a particular 

business, a note made in the name of the firm by one of the partners ht 
prima facie for the debt of the firm. lb. 

a. When a partnership has been' dissolved and one of the partners has assigned 
all his interest in the book debts and demands of the firm to !he other, 
with power to collect them for his own benefit, he cannot afterwards exer­
cise any control over &11ch debts although one of them is against himself. 

Davis v. Briggs ~ al., 304 •. 

PAYMENT TO ATTORNEY. 

Bee o~•FICER, 6. 

PAUPERS. 

I. In a question as to the settlement of a pauper, his declarations are admissible­
in evidence, to illustrate any acts by him done tending to esta·blish the issue. 

Cornville v. Brigkton, 333. 

2. Thus, when about going from the town where he was at work to the town 
where his former settlement was established, his declarations of his purpose· 
in that journey are admissible. lb. 

3. And although the interrogatory framed to draw out his declarations may be 
general, and when standing alone appear to refer to any departure of the· 
pauper, and therefore in itself inadmissible, yet, if it appears from the an­
swer, and from the proceedings, to have had reference only to a journey to 
the town interested in the question, it furnishes no ground for exceptions. 

lb. 

PENAL STATUTE. 

See LIMITATION, I, 

PERJURY. 

I. It is not enough to aver in an indictment for perjury, that the perjury wa8' 
committed in a proceeding in a course of justice. State v. Hanson, 337. 

2. ·where the perjury is predicated upon answers made by the respondent tcr 
certain interrogatories propounded to him on a writ of scire facias, unless­
the indictment alleges the entry or pendency of such writ in court, it wiU 
be invalid. Ji,, 

3. Designating the term of the Court at which the offence charged happened, iij 
not a sufficient averment of the time required to be stated in the indictment. 

lb, 
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PERSONAL PROPERTY. 

1. A dwellinghouse erected on the land of another, with the previous know­
ledge and consent of the owner of the land, remains the personal property 
of the builder. Fuller v. Tabo1·, 519. 

!l. And if so erected without such knowledge and consent of the owner of the 
laud, his subsequent assent that it may remain, will make it equally personal 
property. lb. 

See EXECUTORS, &c., 1. 

PETITION FOR P AR'l'ITION. 

:I.. A division among the heirs of the realty, by parol, and a subsequent occupa­
tion in severalty, interpose no obstacles to the process of partition by either 
of the heirs. · Chenery ~ ux. v. Dole ~ al., 162. 

2. An heir who has sold and conveyed her part of the estate, so assigned by 
parol, may, after the title has revested in her, maintain this process for her 
share. Ib. 

3. And one who has conveyed all his interest, excepting his right in .the dower, 
is rightfully made a party to the proceedings. lb. 

4. In petitions for partition a review may be granted by law, whenever the 
Court <1eem it reasonable and for the advancement of justice. 

Wilbur v. Dyer, 169. 

-0. Where, in such process after final judgment, it was discovered that the 
commissioners had made a mistake in their division; it was held to be rea­
sonable and for the advancement of justice, that a review should be granted. 

Ib. 

6. The commissioners appointed on a petition for partition, have no power to 
determine any question of title to any of the property embraced in their war­
rant, and where they have thus exceeded their authority, their report should 
be re-committed, Ham v. Ham, 216. 

'J. After the interlocutory judgment has been entered in a petition for partition, 
no questions can be raised by any of the tenants, as to any betterw,ents in 
the common property, while that judgment remains in force, Jb. 

8. Nor has the law been changed by the Act of 1855, c. 15.7, but the 1·ights of 
the tenants in the common property must be determined no,~ as formerly 
before the entry of the interlocutory judgment. Jb. 

See PROBATE CouRT, 3. 

PLEAS AND PLEADING. 

1. In an action of dower, if the plea ne unques accouple conclude by tendering an 
issue to the country, it is bad on demurrer. Freeman v. Freeman, 426. 

2. But if the declaration be bad also, the judgment must be against the party 
' committing the first fault in pleading. Ib. 

3. Unless the declaration alleges a seizin of the husband of an estate of which 
by law his widow is dowable, it is defective and insufficient. Ib. 
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4. So it must show also, that the demand for dower was of the one then seized 

of the freehold, if within the State; otherwise of the tenant in possession. 
Freeman v. Freeman, 426. 

6. The plea of the general issue to au action by a corporation admits only their 
power to sue and be sued. It docs not admit that such plaintiff has per­
formed conditions by which contracts made with it have become binding. 

0. %· L. flailrord Co. v. T'eazie, 571. 

6. After pleading the general issue, no objection can be taken by the defendant, 
to the non-joinder of his joint co-promisor. Reed v. Wilson, 585. 

7. The plea of the general issue, to an action by a corporation, admits its legal 
organization under its charter, so far as to maintain suits at law. 

Port. % Ken. Bailroacl Co. v. Dunn, 587. 

POOR DEBTORS. 

I. To prevent a breach of the condition of a poor debtor's bond, by making a 

disclosure and taking the oath prescribed by law, the proceedings must be 
hacl before justices of the peace and quorum of that county in which the 
arrest was made. Houghton% al. v. Lyford~- al, 267. 

2. But where, before any breach of the conditions of his bond, the poor debtor 
is allowed to take the oath prescribed, before justices of the peace and quo­
rum of another county than that wherein the arrest was made, in a suit 
upon the bond, the creditor can only recover the real and actual damage by 
such breach. lb. 

3. ·whether the facts stated by the debtor are true, and if so, whether they are 
consistent with the oath prescribed by law for him to take, are matters 
entirely within the jurisdiction of the magistrates, and cannot be revised 
by this Court, Ledden v. Hltnson, 355. 

4. The jurisdiction of justices of the peace and quorum in hearing a poor debt­
or's disclosure must appear from the record of their proceedings. 

Bowker v. Porter<% als., 604. 

6. Thus, a certificate by such justices that a poor debtor made a disclosure and 
they ldministcred to him the oath required, on a day named, and that such 
hearing before them was in pw·snance of a previous adjournment without 
certifying; any time from which such adjournment was had, is invalid. lb. 

See CmnroRAm, 1, 2, 3, 4. 

POSSESSION OF LAND. 

1. A person in possession of lands cannot be ousted except by one having a 
better title. Bruce v. Mitchell, 390. 

2. Where upland is conveyed by deed and by a verbal agreement the vossession 
of the flats adjoining is transmitted to the grantee, such possession if con-• 
tinucd for twenty years will ripen into a perfoct title, and if less than twenty 
years, a stranger to the title cannot intermeddle with the possession. 

Ciltneey V, IIoucllette, 451. 
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PRACTICE. 

1. Practice. 

2. Of the rules in granting new trials, 

11am v. Ilam, 263. 

lb, 

See ExcEPTIONS, 10, 11, 14. 

PRESCRIPTION. 

One claiming by possession the prescriptive right to abut his mill-dam upon 
the opposite shore, must show such possession adverse and exclusive for 
twenty years prior to the commencement of the action. 

Trask v. Ford% al., 437. 

PRINCIPAL AND AGENT. 

1. Of the powers of an agent of an incorporated company. 
Whitney v. South I'aris Manj. Co., 316. 

2, An agent lawfully authorized to raise money and create liability on the part 
of an incorporated company, may also waive demand and notice on a note 
indorsed by such company, and this too ofter the note has been negotiated. 

Ib. 

3. Such agent may waive demand and notice to procure delay of payment of 
the note and bind his principal, although in procuring delay he may also be 
the agent of the maker. lb, 

4. Nor will the fact that he agreed to pay more than the legal rate of interest 
for such delay, prevent a recovery against the company upon their indorse-
ment, of the amount legally due. JI,, 

5. The declarations of an agent, while in the transaction of the business confided 
to his charge, are binding upon his principal. Burnh1trn v. Ellis, 319. 

6. But his recital of a past trnnsaction of the business of his principal, is regard-
ed as hearsay testimony and inadmissible. lb. 

7, Although at the time of such recital, his agency continued, the declaration 
cannot be received. lb, 

8. If an agent, acting under the direction of his principal, cuts timber by mis­
take partly upon the wrong township, which his principal receives and 
disposes of; he can recover of his principal what he has been obliged to pay 
for damages in a suit for that trespass. Drnrnrnond v. Humphreys, 347, 

See EvroENCE, 26. 

PROBATE COURT. 

1. An allowance to the widow by the Judge of Probate, in the settlement of 
estatm, can only be discharged from the proceeds of the per.,onal estate. 

I'aine v. Paulk, 15. 

2, If the allowance exceeds the value of the personal estate, for such excess it 
cannot be sustained, lb. 
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3. Where the share of one of the heirs in his father's real estate was attached 
and levied 011 by the administratrix, a subsequent petition for partition by 
the other heirs, to the judge of probate, and a division of the estate there­
on among alt the heirs, is not a waiver of the levy. The heirs had no legal 
interest in the land levied on that could be waived. Furlong v. Soule, 122. 

4, Under the Act of 1817, c. 190, the judge of probate had full power, in such 
cases, to make a division among the heirs. lb. 

PROMISSORY NOTES. 

See MoRTGAGE, 1, 2. 

PUBLIC ACTS. 

The Acts prescribing the limits of towns and counties are public Acts of which 
the Court are bound to take notice, State v. Jackson, 291. 

PHYSICIANS AND APOTHECARIES. 

Neither a physician or an apothecary, unless appointed hy the town as an 
agent, under the Act of 185 l, c. 2 l l, was authorized to sell spirituous liquors 
for mixture with medicinal ingredients by the purchaser, although the medi­
cines were purchased at the same time with the liquor. State v. Hall. 107. 

RAILROAD CORPORATIONS. 

1. The provisions of c. 76, R. S., attach to all railroad corporations, unless 
specially exempted therefrom by their charter. Came v. Brigham, 35. 

2. And the individual members of such corporations are subjected to the 
special liabilities imposed by that Act. lb, 

3. An agreement signed by defendant to take and fill one share in the capital 
stock of a railroad company, renders him liable, in an action of assumpsit, 
to pay the assessments legally made upon that share. 

Buckfield Branch v. Irish, 44. 

4. Railroad corporations required by their charter to keep and maintain legal 
and sufficient fences on the exterior lines of their road, for neglecting that 
duty, are made liable to a forfeiture of one hundred dollars per month by 
c. 41 of Acts of 1853. Norris v. Androscoggin Railroad Co. 273. 

5. This Act being remedial and for the protection of property peculiarly exposed 
by the introduction of locomotive engines, applies to corporations existing 
before its passage. lb. 

6. A neglect by the corporation to erect or maintain such a fence, renders them 
liable to reimburse any person suffering injury in his property thereby, in 
an action at common law. lb. 

7. Thus, where the plaintiff's horse, by reason of a defective fence upon the 
line of a railroad, well known to the company, escaped from his pasture 
upon the track, and was injured by the engine, the railroad company are re­
sponsible for the damages, notwithstanding the engineer was in the exercise 
of clue care, and the fence was originally imperfectly built by the plaintiff 
for the company. lb. 

See CORPORATION. 
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RAPE. 

1. By the law of this State, rape consists in a man's ravishing and carnally 
knowing any female of the age of ton years or more, by force, and against 
her will. State v, Blake, 322. 

2. An indictment for an intent to commit that crime, which contains no allega­
tion of force or words of equal significance, is defective and will furnish no 
basis for a judgment upon it. lb, 

3. Thus, where the defendant is found guilty of an intent to commit a rape, 
but the indictment alleged the design was to be accomplished violently, in• 
stead of by force, judgment must be arrested. lb, 

RECORDS. 

See EvrnENC~, 6, 7, 8, 9, 

RE-COMMITMENT OF REPORTS. 

After a report of referees has been accepted, and before judgment, the pre­
siding Judge, for good cause, has power to order the re-commitment of the 
report to the same referees, Mayberry v. Morse, 105. 

REFEREES. 

See RE-COMMITMENT OF REPORTS, 

REPLEVIN. 

1. By§ 10, c. 130, R. S., it is provided that before serving a writ of replevin the 
officer is required to take from the plaintiff, or some one in his behalf, a bond 
to the defendant with sufficient sureties, in double the value of the goods re-
plevied. Greely v. Cunier, 516. 

2, Such bond with only one surety is fatally defective, if objected to by a plea 
in abatement, or by motion seasonably tiled, lb. 

3. 'When proceedings in replevin are quashed for such defect, the plaintiff can• 
not contest, by the introduction of testimony, the right of defendant to a re-
turn of the property. lb. 

4. By the illegality of the proceeding, it is "made to appear" to the Court, on 
motion, that the property should be returned. Ib. 

RBS GESTJE. 

See EVIDENCE, 3, 4, 

REVIEW. 

See ExcEPTIONs, 12, 13. PETITION FOR PARTITION, 4, 5, 

,,. 
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SABBATH. 

1. The Sabbath, as establishecl by statute, commences at midnight preceding, 
and ends at sunset on the Lord's day. Bryant v. Biddeford, 193. 

2. Traveling after sunset on that day is not illegal. lb. 

3. Nor is it any defence in an action for damages against a town, for injuries to 
plaintiff's horse by a defect in one of their highways, received aj'te1· sunset 
on the Sabbath day, that the plaintiff let his horse on Sunday, and at the 
time of the injury the horse was being used under such contract. Jb, 

SCHOOL DISTRICTS. 

1. "Without it appears from the proceedings of a leg·al meeting of the members 
of a school district, to raise money for a specific purpose, that the majority 
were opposecl to raising any sum, or a less sum than that proposed, there is 
no such disagreement as will authorize the town to assess a tax upon the 
district for the purpose clesignated. The mere refusal to vote for one sum 
named will not confer jurisdiction upon the town. 

Powei·s v. Sanford, 183. 

2. Thus a tax assessed upon the polls and estates of the members of a school 
district, by authority of the town, where no such disagreement appeared, is 
unauthorized and void. //,. 

3. And a member of such district whose property is taken to pay such illegal 
tax, may recover it back of the town. lb. 

4. Such action would only lie agaiust the district where it was proved that the 
tax had been rcceh-cd and applied to the use of its members. Ib. 

5. A cowmittec of three or more persons duly appointer! by a school district to 
superintend the erection of a school-house, and the laying out aud expend­
ing the money niscd hy the district, if they employ another person to build 
the house, cannot 1naintain an action in their O\Yll names fOr such services, 
but the action must l,e brought by the one rendering the services to the dis-
trict. ,Junkins v. Cnion 8clwol District, 220. 

6, And a majority of such committee may employ one qf their men number for 
such service, and unless there is fraudulent or corrupt dealing, such person 
may in his own name recover of the district the amount of his claims. Ib. 

7. ·where the district raised a certain sum of money towards purchasing land 
and erecting a school-house of prescribed dimensions, they can interpose no 
objection to a claim made against them under a contract with their commit­
tee that a larger sum was expended by the committee, than that named in 
the vote. Ib. 

8. Nor is it any defence to such a claim, that the school-house was worth no 
more than the money voted. lb. 

9, But such contractor can only recover for his own services, not fOl' what he 
has paid to another for his bill against the corporation. Jb. 

10. ,vhen by the vote of a district the selectmen are requested to locate their 
school-house, their acts under such vote arc recommendatory only. 

Tozier v. School District No. 2, in Vienna, 556. 
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SCHOOL DISTRICT TAX. 

It is no valid objection to the legality of a school district tax laid for reino"tirtk 
and repairing a school-house, that the house is taken from the limits of 
another district; that in removing it is pulled down, and that in repairing 
it is left in a different shape and size from what it formerly was. · 

Tozier v. School District No. 21 in Vienna, 556. 

SCIRE F ACIAS. 

See ExEcuToRs, &c., 7. 

SEARCH WARRANT. 

Unless the warrant issued under§ 11 of c. 48, of statutes of 1853, shows upon 
its face that the testimony required before its issue, was not only reduced 
to writing, but signed and verified hy the oath of the witnesses, proceedings 
under it are invalid and void. State v. Carter, 262. 

SEIZIN. 

See DowER, 1, 2, 3. 

SETTLEMENT. 

1. The annexation of a small portion of the territory of one town to another 
adjoining, is not such a division as is contemplated by § 1, part 4, of c. 32, 
R. S. Starks v. New Sharon, 368. 

2. And such annexation transfers the settlement of no persons, unless they 
have a settlement in the town from which the territory is taken, an:d iictuallf 
dwell on the territo,·y at the time of its separation. -APPLETON, J., dissent-
ing. DJ. 

SET-OFF. 

1. An account in set-off must be of such a character, that the record will ptt,-. 
tect the party against an action relating to the same matter. 

Stevens v. Blen, 420. 

2. Thus, where the defendant took back a horse he had sold to plaintiff, on his 
saying, that he would do what was right about it, or would leave it to a 
third person, and plaintiff had in fact used and damaged the horse while 
thus owning it, in an action between them, such claim for use and damag~ is 
not a matter in set-off. lb. 

3. In set-off a charge for rent of real estate, where there is no contract aa to ffi:& 
price, cannot be sustained. Hall v. Glidden, 446; 

See EVIDENCE, 26. 

SHIP MASTER. 

See VESSELS AND OwNERs, I, 2, 3. 

VOL. XXXIX. 81 



642 INDEX. 

SLANDER. 

1. In actions of slander, the time when it was uttered may be alleged with a 
continuando. Bnrbank v. Born, 233. 

2. And the place, when alleged with a videlicit, is sufficient, ancl even its omis-
sion would only be a fault in form. lb. 

3. The allegation that the slander was uttei-ecl in the presence ancl heai·ing of 
dive,·s persons, or in the hearing of certain persons, (by narne) sufficiently sets 
forth its publication. lb. 

4. Of the declaration in actions of slander. lb. 

5. To charge one with having "stolen boards," without any qualification, im­
plies the crime of larceny, and no innuendo is necessary to explain its mean-
ing. lb. 

STATUTES AND CONSTITUTIONAL PROVISIONS, CITED, COM­
MENTED UPON, &c. 

Art. I, § 6, 
Art. 1, ~ 20, 

CONSTITUTIONAL PROVISIONS. 

AcTS OP CONGRESS • 

• 61 
414, 

1790, c. 29, § 9, . . . . • • • • . , . 417 

1 Anne, c. 9, § 3, 
7 William III., c. 3, § 7, 
27 George II., c. 3, § 3, 
George IV., c. 64, 
Car. II., c. 2, § 17, 
31 Eliz. c. 5, 

ENGLISH STATUTES, 

ACTS OP MASSACH•USETTS BEFORE THE SEPARATION. 

1789, Feb. 11, § 3, 
1817, c. 190, § 7, 
1793, c. 34, § 2, mode 10, 

STATUTES OP MAINE PRIOR TO THE REVISED STATUTES, 

1838, c. 344, 
1836, c. 165, § 6, 
1821, c. 57, § § 2, 4, 
1821, c. 62, § 14, 
1835, c. 195, § § 14, 10, 
1822, c. 219, § 15, 
1831, c. 520, § 4, 
1836, c. 245, § 7, 
1821, c. 52, § 26, 
1838, c. 343, 

63 
63 
63 
63 

101 
215 

, • 124 
123, 395 
•. 369 

23 
72, 75 
17, 21 

215 

347, 356 
356 
356 
356 
500 
587 



INDEX. 643 

REVISED STATUTES, 

t'IIAP, 148, § § 2, 20, 21, 24, ~ 
26, 28, 30, 39, . 
49, 50, 

112, § I, 

108, § 18, 
11+, § § 31, 23, 53, 

91, § 26, 

76, § § 18, 19, 20, 
81, 

115, § § 9, 10, 22, 27, "I_ 

80, 5. 
172, § 22, 
15,1, § § 1, 2, 3, 5, 29,. . 

165, § 6, 
!JG, § 17, 

13G, § § 3, 4, 

125, § § 57, 43, 20, 77, 

116, § 11, 
120, § 1, 
119, § 13, 

123, § § 1, G, 
30, 

160, § 28, 
li0, § 3, 
HG, § § 15, 16, 28, 

121, § 1 11, 19, 
15G, § 10, 
94, § 24, 

126, § 28, 
162, § 13, 
1G8, § 5, 
lGD, 
25, § 89, 

123, § 1, 
117, 
LH, § § 17, 27, 
J U, § § 32, 52, 

9(), § 3, 

167, § 15, 
32, § 1, part 4, 

66, § § 2, 17, 

10,5, § 25, 
112, § 33, 

116, § § 18, 27, 

144, § 2, 

116, § 14, 
131, § § 1, 7, 8, 
170, 
167, § 14, 

. 12, 14, 104, 232, 269, 34G, 356, 431, 435 

, •... 18 
••••. 18 

• 24, 32, 142 
•. 24 

. • • • . • • • . • • • 37, 40 
•.•..••••••.. 37 

• 43, 72, 75, 182, 231, 447, 474 

•. 61 
G6, 87 
.. 72 
•. 89 

. 98, 101 
116 

136 
142 
165 

170, 172 
181 

• • • . 191 

. • • . 214 
214, 353 

218 
• • 231 

•. 210 
219, 250 

256 

259 
259 
279 
283 
298 
323 

344, 387 
• • 352 
• . 304 
36&, 371 

383 
• . 394 
• • 396 
421, 421 

428 
466 

471 
478 
483 
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77, § 19, 
146, § 7, 
146, § 29, 
120, § § 23, 2,5, 27, 
126, § 5, 
130, § § 10, 11, 
29, § 5, 

5, § § 9, 10, 
.J.7, § 8, 
91, § § 1, 26, 

INDEX. 

490 
438 
499 
500 
510 

517, 518 
527 
531 
558 
565 

STATUTES PASSED SUBSEQUENT TO REVISED STATUTES, 

1847, c. 31, § § 1, 2, 
1861, c. 211, § § 2, 3, 5, 6, 8, 
1847, c. 27, § l, 
1853, c. 48, § § 6, 13, 
1848, c. 73, § l, 
1850, c. 193, § 12, art. 2, 
1846, c. 221, 
1855, c. 157, 
1853, c. 48, § 11, 
1848, c. 85, § § 2, 3, 

1853, c. 41, § 20, 
1844, c. 112, 
1849, C, 113, 
1844, c. 117, § 3, 
1852, c. 246, § § 1, 12, 13, 14,. 
1847, c. 28, § § l, 5, 
1848, c. 52, 
1842, c. 31, § 9, 
1847, c. 31, § 2, 
1865, c. 166, 
1849, c. 135, 
1860, c. 207, 

STOCKHOLDERS. 

.••. 74 
108, 258, 353, 354, 478 

• • 126 
154, 258 

164 
186 
203 
219 
263 
270 
276 
282 
282 
299 

3115, 351 
351 
400 
414 
476 
476 
486 
487 

1. In an action against a stockholder, for the neglect of the corporation to pay a 
judgment° against them, he cannot interpose the defence, that there was a 
variance in the original suit between the proof and the declaration. It is 
enough that the record shows a good cause of action, and that no such ob-
j,ection was made by the corporation. Came v. Brigham, 35. 

21 l'he return of an officer upon an execution is sufficient evidence, that he 
held the execution for the purpose of collecting it. Ib. 

3. Qf the rights of a judgment creditor, under R. S., c. 76, against stockholders. 
lb, 

(. The stockholders of a corporation, for au unsatisfied judgment against it, are 
}iable to such judgment creditor, although he is an assignee of the debt 
~ainst it. JI,. 
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SUBSCRIPTION. 

See CORPORATION, 4, 5, 8, 9. EVIDENCE, 33, 34. 

SURETIES. 

1. In contracts of suretyship good faith is required. 
Fmnklin Bank v. Stevens ~ al., 532. 

2. If, in such contract there is any misrepresentation or concealment as to any 
material part of the transaction to induce the surety to become a party, it is 
void. lb. 

3. But to be material it must be some fact or circumstance immediately affecting 
the liability of the surety, and bearing directly upon the particular transac-
tion to which the suretyship attaches. Jb. 

4. Thus, in regard to the bond given by a cashier, in which was a condition 
that he should account for the money and property which had come into 
his hands as such cashier, prior as well as subsequent to the date of the bond, 
the knowledge of the agents of the bank, that the books of the bank had 
been badly kept; that bonds had not been given in previous years; that the 
Bank Commissioners had omitted to perform their duties ; that the direct­
ors had been negligent, and tho concealment of these facts from the sure­
ties, is not material to the risk assumed, and will not shield them from 
responsibility; but a knowledge by such agents of the bank, that. at the time 
of taking such bond, the cashier was a defaulter, and a concealment thereof 
from the sureties, would avoid the bond. Io. 

6. Nor can a surety on such bond interpose as a defence against paying for the 
defaults of the cashier, that the name of another surety upon the same bond 
was obtain1:d by fraud, unless the signature of the latter was a conditi()ll by 
which to obtain that of the former. lb. 

6, No action can be maintained against the surety upon a bond given by the 
cashier of a bank, which purports to secure the bank against previous de­
linq1tencies of the cashier, if the agents of the bank had knowledge of 
such default, and it was unknown to the surety, and they neglected to in­
form him, having a reasonable opportunity to do so, before the execution 
of the bond. Franklin Bank v. Cooper, 542. 

7. Whore the surety in such action claims exemption from any responsibility on 
account of a ji·audttlent concealment of facts affroting the risk by the agents of 
the bank, which concealment may be proved by facts and circumstances, no 
one of which of itself would be sufficient, but when combined with and ex­
plained by other evidence might satisfy the jury of its existence, although 
it should appear in the evidence : -

1st, That the surety did not call for information, nor see the officers of the 
bank after he was called upon to sign, and before the delivery of the bond, 
and the agent of the bank had not avoided giving the information, 

2d, That the agent had only omitted to seek after the surety and volunteer un­
solicited explanations. 

3d, That knowing the defendant was to be the surety, and afterwards receiving 
his bond, without seeing him, when he was near at hand and could readily 
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have been found ; the proof of these facts will not au1horize the Court to 
say to the jury that they overthrow the defence, as a rule of law. 

Fmnklin Bank v. Cooper, 542. 

See BILLS, &c., 1. TRUSTEE PRocEss, 2, 3. 

SURPLUSAGE. 

See EVIDENCE, 27. LrQuoRs, &c., 1. 

TAXES. 

See ASSESSORS, 1, 2. SCHOOL DISTRICT, 2, 3, 4. 

TEN".A.NTS IN cmn,ION. 

'1. One of the owners of chattels held by tenants in common, may maintain an 
action for the value of his pro;;erty againat any one who appropriates the 
whole to the exclusion of his possession in common. 

Boobiei· v. Boobie1·, 406, 

2. One sole seized of a parcel of land with mill privileges attached, has no 
power to convey, with such land, the right of flowing lands above, held by 
him in common with another. Hutchinson v, Chase, 508. 

3-, But where a n1ill-dam, owned by tenants in common, flows their common 
lands above, a release by one to the other of the mill sites and all the privi­
leges and appurtenances thereto belonging, will authorize the grantee to 
continue the flowing of the lands above, and to transmit that right to his 
grantees without being liabie to the payment of damages. lb. 

See PETITION FOR PARTITION, 8. 

TENDER. 

1. Under the laws of this State a tender may ce made aftPr action brought and 
before entry with the same elfect as before the commencement of the snit. 

Call v. Lothrop ~ als., 434. 

2, Where the principal and sureties on a poor debtor's bond are sued, but no 
service made, a tender of the amount of the joint liability, including the cost 
of the writ, ·will ce sufficient, although the writ may have been sent away 
by the attorney for the purpose of having it served, if he has time to recall 
it before it is actually served. Jb. 

3. In such suit where the tender covers the joint liability, no costs can be re­
covered by plaintiif, though he is entitled to a separate judgment against 
the principal for twenty per cent. interest on the amount due, beyond the 
amount tendered. lb. 

TOWNS. 

See HIGHWAYS. SABBATH, 3. 

TOWN OFFICERS, 

See CoNSTAHLE, 
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THESPASS. 

1. Trc;spa•-s quare clausum fregil, cannot Le rnaintaincc1 by the owner of land, 
for an injury done to the gnrn:; oHly, while in the of'cupation of his tenant 
at will. Lyford v. Toothaker, 28. 

2. An officer wl10 attachc.s propcri'y on mesne process and sells it thereon, 
without the consent of the creditor and owner, or otherwise than by the 
mode prescribed in c. 114, § 53, R. S., \;ecomes a trespasser ah initio. 

Ross v. I'hilbi·ick, 29. 

3. Tho penclency of the action, on which such property was attached, interposes 
no obstacle to an immediate suit by the owner. lb. 

4. A judgment in an action of trespass against the principal for the act of his 
servant, rendered upon a trial of the merits of the case, is a bar to a suit 
against the servant for the same act. Emery v. Fowler, 326. 

6. And where such judgment was rendered after the pleading of the general 
issue in the action against the sernant, it is admissible under that plea. lb, 

6. I'arol evidence may be received to show that the same matter was directly 
in issue in the two suits. lb. 

7. To maintain an action of trespa,;s quare clausum against the owner of the 
opposite shore for intcrmddling with his dam, the owner of the latter must 
show the prescriptive right by adverse occupation for twenty years. 

Trask v, Ford~ al., 437. 

Sec CONVEYANCE, 6. Dissmzrn, 4. PRINCIPAL AND AGENT, 8. 

TRIAL. 

Sec ExcErnoNs, 4. 

TROVER. 

1. A person who has no possession actual or constructive of property demand­
ed of him by the owner, nor has previously wrongfully possessed or withheld 
it, cannot be made liable in an action of trover for refusal to deliver it, 
although he may have withstood the efforts of the owner to obtain posses-
son, or prevented him by force. Boobier v. Booliicr, 406. 

2. In trover, the action may be defeated by showing, that plaintiff had no title 
at the commencement of his suit. Clapp ~ al. v. Glidden ~ al., 448. 

3. Of the evidence of a conversion in an action of trover. 

See LEASE, &c. 
Fuller v. Tabor, 619. 

TRUSTEES. 

1. 'Where the funds of a voluntary association are put under the control and 
management of trustees, and are loaned to some of its members, an action 
may be maintained in the name of the trustees, though all the parties of 
record are members of the same association. Pierce v. Robie, 205. 

2, And where the trustees, who had taken a note as such, for such a loan, had 
been superseded by others, the latter may prosecute a suit on such note, at 
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the request of the association, in tho name of the former, and the plaintiffs 
of record are not authorized to release or control the suit. 

Pierce v. Robie, 205. 

3. But such plaintiffs of record may require indemnity against costs. lb. 

TRUSTEE PROCESS. 

1. An administrator whose intestate gave a negotiable promissory note to de­
fendant, is not chargeable for that cause, as his trustee, though the note 
may have been presented by the promisee for allowance against the estate. 

Commercial Bank v. Neally, 402. 

2. If, when service of the writ is made upon an administrator as trustee of de­
fendant, the latter was surety on sundry notes of the intestate, but had paid 
nothing, there is no indebtment of the estate, and the trustee process is 
unavailing. lb. 

3. Not even an attachment of defendant's property on suits against him as 
auch surety, would constitute a debt either absolute or contingent against the 
estate. lb. 

See AWARD. 

USE AND OCCUPATION. 

Se(i D1ssE1z1N, 1. 

VARIANCE. 

See S-rocKHOLDERs, l. 

VERDICT. 

See ExcEPTIONs, 3. INDICTMENT, 3. MILLS, &c., 6, 7, 

VENUE. 

I. In criminal pleading the venue must appear to be within the jurisdiction of 

the Court. State v. Conley ~ at., 78. 

2. But where the material facts are alleged to have taken place "in said county 
of Cumberland," being the same eounty named in the margin, it is a suffi­
cient reference thereto, and will authorize the Court to try the indictment 
in that county. lb. 

See INDICTMENT, 11, 12, 13. 

l'"ESSELS AND OWNERS. 

1. In case of the loss of a vessel, the captain is bound to dispose of the wreck 
to the best advantage of the owners, and his duties do not cease until the 
proceeds which may be saved are placed at their disposal. 

Duncan v. Reed, 415. 
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2. ,Vhile so employed in their interests, he is entitled to a reasonable compen~ 
sation and necessary incidental expenses. Duncan v. Reed, 415, 

3. For expenses of board and medical services in his behalf the owners are 
liable. lb. 

4. Nor can they refuse the allowance of expenses which have been included 
in the general average, and of which they have received the benefit. Jb. "" 

6. But for errors committed by the captain through his own fault only, the 
owners arc not responsible to him. Jb. 

See EvmENCE, 25. 

VOLUNTARY PAYMENT. 

The payment of a tax, which may conscientiously be retained, with a full 
knowledge of all the facts, after one has been arrested for its non-payment, 
and discharged on his promise to pay it, is voluntary, and cannot be recover­
ed back, notwithstanding informalities in its assessment. 

Fellows v. School District 1'0. 8, in Fayette, 559. 

VOLUNTARY ASSOCIATION. 

See T1tuSTEES, 1, 2. 

WAIVER. 

See ExcEPTIONs, 10. P1toBATE CouRT, 3. 

WITNESSES. 

1. The trustees of a ministerial and school fund, in an action in the name of the 
corporation, are competent witnesses, if they are not personally named as 
p1.,ntiffs. Trustees v. Reed, 41. 

2. One who had receipted for goo:ls attached on writs, in which receipt was 
fais stipulation, "that they are not to be demanded, except on the execu­
tions, which may be recovered in said suits," is not a competent witness for 
the defondant in the trial of the same actions. Oxnard v. Swanton, 125. 

3. A witness who is employed by a creditor to appear at the time of the dis­
closure of his debtor, cannot be allowed to testify as to his intentions of 
bringing a suit upon the bond, formed at the time of the hearing. 

Winsor v. Clark~ al., 428. 

4, 
0

Whether a surety on an executor's bond can be discharged, so as to make 
him a competent witness for the executor, without notice given by the pro-
bate court; quere. Frank/iii Bank v. Cooper, 642. 

See BASTARDY, 3, 4. 

'WRITS. 

1. The writ, in which the plaintiff lives out of the State, is required by law, to 
be indorsed by a sufficient person, an inhabitant of this State, before entry 
of the action in Court. Stone v, McLanathan, 131, 

VOL. XXXIX. 82 
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2. And such requirement is satisfied hy the indorsement thereon of the name 
of the attorney, being a sufficient person, although over his name, the words 
"from the office of" were previously printed by order of the derk. 

Stone v. McLanathan, 131. 

3. Where an action is brought against an administrator, upon a claim disallow­
ed by the commissioners, after the estate is rendered insolvent, the writ should 
contain no order to attach the goods of the intestate. An attachment made 
by such a writ would be illegal. Thayer v. Comstock, 140. 

~. And such a writ is abateable, either on motion or by plea, if made or filed 
within the time allowed by the rules of Court; but if omitted, the objection 
to the form of the writ is waived. lb. 

(i. In writs founded upon § 49, c. 148, R. S., all the material elements neces­
sary to give the plaintiff a right of action, must be affirmatively and distinctly 
alleged in his declaration. That such elements may be inferred from other 
parts of the declaration, is not enough. Herrick v. Osborne, 231. 

6, Unless the defendant is charged with knowingly aiding and assisting the 
debtor, in the fraudulent concealment or transfer of property liable to seiz­
ure by attachment or levy by the plaintiff, the declaration is insufficient. 

lb. 

See SLANDER, 


