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THE following corrections should be made : -

PAGE 65, Perry, counselor, was also for·plaintiff. 
" · 242, 9th line from top, for closed, read cleared. 

244, 2d paragraph of abstract, for c. 49, read c, 48. 
" 344, 15th line from bottom, for cune, read cum. 
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CASES 
IN THE 

SUPREME JUDICIAL COURT, 

FOR THE 

WESTERN DISTRICT, 

1853--4. 

COUNTY OF FRANKLIN. 

GROSS versus INHABITANTS OF JAY. 

Chapter 32, § 48, provides, that towns shall be liable for any expense neces
sarily incurred for the relief of a pauper, by a person not lliable for his sup
port, after notice and request made to the overseers and until provision 
shall be made by them. 

\Vhen provision is made upon such notice and request, the liability of the 
town to pay any such reasonable expense ceases. 

If the person, making the request, is employed by the overseers of the poor 
to keep the pauper for a limited time, and he continues to support the pauper 
after the time agreed upon has elapsed; the town will not be liable for such 
support after the termination of their contract, without a new notice and re
quest, although the overseers knew the alleged pauper was unable to sup
port himself. 

ON EXCEPTIONS from Nisi Prius, RICE, J., presiding . 
.A.ssUMPSIT for the support of a pauper from May 1, 1852, 

to May 1, 1853. 
The pauper was the son of plaintiff whose residence was 

in Jay. He was about 26 years of age, had been insane 
four or five years and had always been a member of plain
tiff's family. 

V oL, xxxvn. 2 
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10 WESTERN DISTRICT. 

Grosg v. Inhabitants of Jay. 

It was admitted that the father had not sufficient property 
to be liable for the pauper's support. 

On May 5, 1851, the plaintiff notified the defendants of 
the condition of his son, and requested th'cm to furnish him 
with the necessary relief. The overseers contracted with 
the plaintiff to pay him $40, to take care of his s~ for the 
year succeeding that notice. The son remained in the family 
and was supported by plaintiff during the time sued for in 
his writ. And tho overseers well knew of the pauper's in
ability to take care of himself since 1850. 

On May 1, 1853, a now notiw was given, and the over
seers made a new contract with tho plaintiff to support hfa 
son until otherwise agreed. 

The defendants denied their liability, unless tho plaintiff 
could show notice to the overseers, and a request for relief 
before the services sued for wore rendered. But the pre
siding Judge instructeu the jury; that, if the defendants know 
that the alleged pauper romairwd in plaintiff's family, and 
also knew, that he had long been, and during tho time cover
ed by the suit continued to be, incapable of taking care of 
himself, and of providing for his own support, by reason of 
his permanent insanity and imbecility; and also know that 
the plaintiff was not, during that time, of sufficient ability to 
proYide for his (son's) support, the action might be main
tained without any new notice or request. 

Tho jury returned a verdict for plaintiff, and defendants 
excepted. 

Linscott, for defendants. 

ftfay and Knapp, for pla:intiff. 

SHEPLgY, C. J. -Towns arc hy statute c. 32, § 48, made 
lia1Jlo to pay any expense necessarily incurred for the relief 
of a pauper by a person not liable for his support) a after 
notice and request made to the overseers of the said town 
and until provision shall be made by them." When pro
vision has been made by tho overseers upon such notice and 
request, the liability of the town to po,y any such reasonable 
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Smith "· Stanley. 

expense ceases, acco'rding to the express 1wovisions of the 
statute. If it did not, the town could not be relieved from 
its liability to pay that particular person, wha,tever sum a 
jury might find to be reasonable. If provision were made 
with another person, no one could doubt, th,at the liability 
arising ou,t of the notice and request would no longer exist. 
Where provision is made by agreement with the person mak
ing the request, the result cannot be different. The liability 
by contract supersedes that created by the statute. At the 
termination of the express contract the parties are left as 
they were at its commencement; the former liability of the 
town, arising out of the notice and request, having been ter
minated by the provision made; and the liability by the ex
press contract ceasing by lapse of tim(). There must be a 
new notice and request before any new liability is incurred. 

Upon the testimony presented in tho bill of exceptions 
th.e action cannot be maintained. 

Exceptions sustained, verdict set aside, 
and new trial granted. 

HOWARD, HATHAWAY and CUTTING, J. J., concurred. 

SMITII versus STANLEY o/ al. 

Where laRd is mortgaged by the grantee to the grantor, at the time he re
ceives his deed, or to a third person, to secure him fur making a payment 
for the land, he has no such seizin therein, as will entitle his wife to dower. 

But if the mortgagee subsequently release the land from the effect of the 
mortgage, or the debt secured thereby is paid, the seizin of the mortgager 

takes effect from the time he acquired his original title, and his wife will be 
dowable therein. 

If the mortgagee su.bseq_uently release to a third person his mortgage lien 
to one half of the land, and receive new notes for the amount due him, and 
a new mortgage of the land, from the original mor1gager and such third 
person, this will not OJ<lcrate as payment of the prior mortgage, so as to 
establish the seizin, of the p.rior mortgager to more than the oue half released. 

ON FACTS AGREED. 
WRIT OF DowER. The plaintiff was lawfully married to 

Jotham Smith in 1831, and he died in 1850, and demand 



12 WESTERN DISTRICT. 

Smith v. Stanley. 

of dower in the land described in plaintiff's writ was made 
in March, 1853. 

On February 16, 1833, one Samuel Eastman conveyed 
the premises by deed of warranty to Jotham Smith, and at 
the same time, Smith conveyed them in mortgage to Samuel 
G. Stanley, one of the defendants, who furnished the con
sideration for the deed from Eastman. 

On November 24, 1838, Jotham Smith conveyed by deed 
of warranty one undivided half of the same premises to 
William Smith, in which deed Stanley joined, "relinquishing 
all his interest in the premises by virtue of said mortgage." 

At the same time, Jotham and William Smith gave a joint 
mortgage of the premises described in plaintiff's writ, and 
new notes signed by them for the amount then due to Stan
ley; the former mortgage and notes given by J otham to 
Stanley were, by agreement of parties, left in the hands of 
P. M. Stubbs, at his suggestion, "to guard against any at
tachments or incumbranccs, or as an escrow." 

Subsequently Stanley sued out a writ of entry for the 
same, the mortgage not being paid, and thereby obtained 
possession of the premises, which he held with the other 
defendant at the time of suing out of demandant's writ. 

R. Goodenow, for demandant. 
The release of Stanley to William Smith, the taking of 

new notes and mortgage from ~Totham and William Smith 
was a discharge of the first mortgage, and gave the husband 
such a seizin as entitles the demandant to her dower. Had
lock v. Bulfinch, 31 Maine, 246; Gage v. Ward, 25 Maine, 
101; Stanwood v. Dunning, 14 Maine, 90; Kimball v. 
Kimball, 2 Greenl. 226; 9 Johns. 344. 

Under the last mortgage the defendants claimed and hold 
possession. 

The case shows that the defendant considered the first 
mortgage canceled by the last and under which he holds 
the land. 

Whitcomb, for defendants. 
1. The mortgage given by demandant's husband when he 
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Smith v. Stanley. 

received his deed of the premises has never been discharg
ed or extinguished. It is to be upheld. Poole v. Hatha
way, 22 Maine, 85 ; Simonton v. Gray, 34 Maine, 50. 

2. A mortgage of land can only be discharged by pay
ment of the debt, or by a release of the mortgage. Had
lock v. Buljinch t al., 31 Maine, 246; Crosby v. Chase, 
17 Maine, 369, and cases there cited. 

3. A renewal of the notes secured by such mortgage is 
not such a payment as will discharge the mortgage unless 
so intended by the parties. 16 Pick. 22; 8 Pick. 522. 

4. If there was an inchoate right of dower existing, it 
was for the interest of Stanley that the old mortgage should 
subsist, and no merger would take place, for mergers are 
not favored. Simonton v. Gray, 34 Maine, 50, and cases 
there cited; 5 N. H. 252; 4 Pick. 505; 14 Pick. 375; 
Shep. Touch. 83; Co. Lit. 301 ; Ca. Rep. 85. 

HATHAWAY, J.-If a grantee of land, at the time when 
he receives his deed, execute a mortgage of the same pre
mises to his grantor, to secure the payment of the purchase 
money, he has but an instantaneous seizin, by virtue of 
which his wife does not acquire a right of dower; nor are 
her rights as to dower in such case any different, if the 
mortgage be made to a third person, who paid the consider
ation in pursuance of a previous arrangement between the 
parties. Clark v. Monroe, 14 Maine, 351; Stow v. Tift, 
15 Johns. 458. 

Nothing but payment in fact or the release of the mort
gagee will discharge a mortgage. Crosby v. Chase, 17 
Maine, 369. 

When Stanley joined Jotham Smith, in the deed to Wil
liam, of one half of the premises mortgaged to him, and 
released all his interest therein, the mortgage of that half 
was thereby discharged, and Jotham's seizin thereof had 
effect by relation, from the time of the execution of the 
original deed from Eastman, and the demandant became 
dowable of that half of the land; but Stanley released only 
one half of the land mortgaged ; he received no payment 
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\Ventworth 'IJ, Blanchard. 

in fact of the debt secured by the mortgage of the other 
half, except by the land; and the result is that the demand
ant is entitled to judgment for her dower in one undivided 
half of the premises and no more. 

Defaulted as agreed by the parties. 
Judgment for dower in one moiety. 

SHEPLEY, 0. J., and How.ARD, RICE and CUTTING, J. J., 
concurred. 

WENTWORTH o/ al. versus BLANCHARD o/ al. 

A recorded title deed of real estate is sufficient authority for the holder to 
maintain an action of trespass for a wrong done to the estate. 

And in such action, the defendant cannot controvert the plaintiff's title of re
cord, unless the acts by him done were authorized by one having title or 
right thereto. 

ON EXCEPTIONS from Nisi Prius, How.ARD, J., presiding. 
TRESPASS quare clausurn, for cutting and carrying away 

timber from Township No. 3, Range 3, in the county of 
Franklin:-

The defendants pleaded the general issue, and filed brief 
statements alleging:-

1. That the title to the pren'lises, at the time of the alleg
ed trespass, was in parties other than the plaintiffs: -

2. That the title was in the heirs of one Rufus Davenport; . 
3. That the title was in the heirs of Rufus Davenport, and 

that the defendants acted under license of said heirs. 
The cutting of the timber was admitted. 
In the progress of the trial, many rulings were made as 

to the admissibility of testimony, to which exceptions were 
taken, that need not be stated as they were not considered 
by the Court. 

The plaintiff's title is set forth in the opinion. 
The defendants introduced evidence tending to show, that 

the title was in the heirs of Rufus Davenport, also deposi
tions tending to show, that the plaintiff's title under his tax 
deed had become inoperative. 
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'l'he presiding Judge ruled that the plaintiffs had made 
out -a pri1na facie case as to title and sufficient to enable 
them to maintain this action, so far as the question of title 
was involved, unless the defendants should prove that they 
did the acts complained of, under license or authority of 
somo one having title or right, and that the supposed title 
of the heirs of Rufus Davenport would not aid the defend
ants, unless they showed a right in themselves under that 
title by license or authority, as they claimed in their lJrief 
statement and defence. 

The questions of damages and license or authority were 
submitted on the evidence. 

A verdict was returned for the plaintiffs. The jury also 
specially found that none of the heirs of Rufus Davenport 
ever gave the defendants license or authority to cut timber 
on the township. 

Defendants excepted to the rulings. 

J. L. Cutler, for defendants. 

R. Goodenow and J. S. Abbott, for plaintiffs. 

RICE, J. - The plaintiffs claim title to the locus in quo, 
by deed from William 0. Whitney, sheriff of Oxford county, 
to John Davis, dated July 20, 1829, and through mesne con
yeyances from Davis to themselves; and also by deed from 
Samuel Cony, land agent, to George Pierce and Benjamin 
Goodrich, dated April 30, 1849, and a deed from said Pierce 
and Goodrich to themselves, dated August 23, 1849, and 
recorded October 11, 1849. Both these titles originated 
from sales for non-payment of taxes assessed upon the 
premises. 

The cutting charged in the plaintiffs' writ is admitted by 
the defendants, who claim to justify under a title in the 
heirs of Rufus Davenport, originating in a grant from the 
Commonwealth of Massachusetts to Edward Blake, jr., and 
through mesne conveyances to said Davenport. They also 
deny the validity of the plaintiffs' title. 

A conveyance by deed duly acknowledged and registered 
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is equivalent to livery of seizin. Higbee v. Rice, 5 Mass. 
352. 

The legal presumption is, that seizin follows the title, and 
that' they correspond with each other. Ward v. Fuller, 
15 Pick. 185; Blethen v. Dwinel, 32 Maine, 133. 

By the production of their recorded title deeds the plain
tiffs made out a prima facie case of title, sufficient to ena
ble them to maintain this action. The instructions upon 
this part of the case were correct. 

'l'hc defendants in no way connect themselves with the 
title of Davenport. They are, so far as the case finds, 
naked trespassers, and arc not therefore in a position to 
controvert the validity of the plaintiffs' title, or protect 
themselves under that of the heirs of Davenport, being 
strangers to it. Dolloff v. Hardy, 26 Maine, 545; Dunlap 
v. Glidden, 31 Maine, 510. 

In this view of the case the other exceptions presented 
become immaterial. Exceptions overruled and 

Judgment on the verdict. 

SHEPLEY C. J., and HATH.A.WAY and CUTTING, J. J., con
curred. 

HA.."KERSON versus EllIERY t als. 

If the payee of a negotiable note indorse it " not holden" when overdue; 
but at the time of the transfer for full value, represents that all the signers 
thereto arc holden to pay it, when in fact, by some act of his, one or more 
of them have been discharged; he may still be liable upon the note, but not 
as an ind01·ser. 

A release to such payee under seal, as to all liability on the note, for a consid
eration less than the amount due thereon, will make him competent as a 
witness for the holder. 

The full payment of the note indorsed, would not impair the consideration 
of that release. 

Under c. 192 of the Acts of 1846, the proof of usurious interest, which 
affects the costs in a suit, must be adduced at the trial. 

The indorsement upon a note, before ,rnit brought upon it, of the usurious 
interest, which was reserved at its inception, cannot deprive the plaintiff of 
his costs. 
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Hankerson 'ti, Emery. 

ON EXCEPTIONS from Nisi Prius, WELLS, J., presiding. 
AssuMPSIT on a promissory note signed "Josiah Emery, 

John 0. Manter, James Cutts, surety." 
It was payable to one Joseph Merry, and by him indorsed 

to plaintiff "not holden," when it was overdue. 
The def.endant Emery was defaulted. The other defend

ants pleaded the general issue, and relied for defence upon 
slrnwing, that while Merry held tho note, an agreement, for 
a valuable consideration, was mad,e between him and Emery, 
to extend tlte tim(l of payment, without th<3 knowledge or 
consent of the other defendants; also usury in the incep
tion of the not•e. 

It was admitted, that when the note was given to Merry, 
$1,87, extra inter,est, was reserved in accordance with a pre
vious agreement between Emory and him. This sum was 
in<l.orsed on the note, as of its dat,e, b()fore this action was 
commen,ced, but neither of the defendants knew of the m
dorsement until the trial. 

Proof was offered by defendants of the agreement by 
Merry with Emery, while holding the note, to extend the 
time of payment. 

rrhe plaintiff offered Morry, as a witness, who was object
ed to by defendants, and they showed that the plaint,iif had 
said that Merry was holden upon the note; that he took it 
on the representation of Merry that the agreement was 
not aI>solute, and not to be binding unless assented to by 
Cutts, the other signer, and if it should prove otherwise, 
he, Merry, would be holden. 

The Judge thereupon excluded the witness. 
Afterwards, Merry paid plaintiff one dollar and gave him 

his note for $100,00, as the consideration of a discharge, 
which plaintiff gave him under seal, releasing him from all 
liability on account of the note in suit. 

He was then admittecl to testify, against the further objec
tion of the defendants. 

The correctness of the instructions to the jury was not 
contested in argument. A verdict was returned for plain-

VOL. XXXVII. 3 
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tiff, and the defendants excepted to the ruling of the Judge. 
And it was agreed, that if the verdict should stand, all 
questions, touching -the rights of the parties to recover costs 
on the facts in the case, should be reserved for the decision 
of the full Court. 

May and Cutler, for defendants, relied upon the follow
ing points: -

I. The testimony of Merry was inadmissible; he was 
directly interested in this suit. 

2. The release of plaintiff'. docs not qualify him. 
3. The payment of $101 by the witness to discharge him

self from his liability upon the note, makes the witness an 
owner in the judgment to be recovered in proportion to 
the amount paid; viz., about three fourth parts, and the 
plaintiff will hold the money in trust for him when paid. 
Such judgment has the same effect as if the witness had 
paid the $101 as indorser of the note. 

4. Non constat but that the witness paid back to the 
plaintiff all which the plaintiff paid for the note; and if so 
the whole note belongs to the witness. Braman v. Hess, 
13 Johns. 52; French v. Grindle, 15 Maine, 163. 

5. An indorsement is generally prima facie evidence of 
a full consideration paid; but it is otherwise when it is 
made without recourse; and it ma, well be presumed that 
the witness paid to the full extent of all which he received 
when he parted with the note; so that such payment now 
revests the whole interest in the note in himself. Welch 
v. Lindo, 7 Cranch, 159. 

Upon the question of costs we say,-
1. 'l'hat whoever takes a bill or promissory note after 

it is overdue, takes it subject to all existing equities, and, in 
the language of Chitty, "must stand in the situation of the 
person who was holden at the time it was due," and is 
clothed with all the advantages (and disadvantages) of the 
party from whom he received it.. Chitty on Bills, 8th Am. 
ed. 243 and 245. In this case the matter relied on to en
title the defendant to costs, grows out of the incidents at-
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tached to th't note, and growing out of the note transaction 
itself, it is not a collateral matter. Stat. of 1846, c. 192; 
Myrick v. Hasey, 27 Maine, 9; Hatch v. Dennis, 10 Maine, 
144. 

2. The right of the payee of the note to his costs is 
incident to the note, and is such a right as the Courts will 
protect, and if an indorsee of a note overdue is not sub
jected to the same liability to costs as the indorser, then the 
statute of 1846 is a dead letter, and will always be avoided 
by an indorsement of the note. Sawyer v. Bancroft, 21 
Pick. 210. 

H. Belcher, for plaintiff, as to the admissibility of the 
witness, cited Rice v. Stearns, 3 Mass. 225; Barker v. 
Prentiss, 6 Mass. 430; Parker v. Hanson, 7 Mass. 470; 
Williams v. Bugbee, 6 Cush. 418; Abbott v. Mitchell o/ 
al., 18 Maine, 354; Berry v. Hall, 33 Maine, 493. 

In regard to the costs under the usury branch of the 
defence, he cited Wing v. Dunn, 24 Maine, 128, and Cum
mings v. Blake, 29 Maine, 105. 

The damages in ~his case were not reduced by proof of 
usury, but by indorscment by an innocent holder for value. 

TENNEY, J. -The only questions raised by the exceptions, 
which are relied upon in argument, arc : - First, was Merry, 
the indorser of the note, after his release by the plaintiff, 
a competent witness for him? Second, is the plaintiff to 
be deprived of his costs of suit, and the defendants to have 
a judgment for their costs, on the ground of any usurious 
taint in the note? · 

The note in suit, being overdue, when it was negotia
ted, and indorsed by the payee, Merry, "not holden," the 
plaintiff, as the holder, is entitled to the amount due there
on, from the makers, unless there is proof of facts, not in
dicated by the note itself. If Merry, by any act of his, 
while he held the note, discharged one or more of the de
fendants, he was not liable to the plaintiff, in the character 
of indorser of negotiable paper, against his express stipula-
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tion, before he was released. But his liability., if any, W3/S 

the result of tho receipt of the foll value o.f the note, at the 
time of tho transfer, purporting to be valid against all the 
signers. 

If, from a belief of the :indorser, that he was exposed to 
a sui<t, on account of his representation of the liability of 
all the makers, when a part wero discharged, and he appre
hended such suit would result in a judgment againsi him, he 
gave hiis own note for the sum of one lmndred dollars and 
one dollar more in money for a release of the p,laintiff, frorn 
all claim on account of the note, which he had transferred, 
as an agreed equivalent for the risk, under a foll knowledge 
of all the facts, the note so giYCn cannot be regarded as 
destitute of consideration. And the consideration would 
not fail by the payment of the full amount of the paper i11-
dorsed. The intlorser has not paid by his note to the plain
tiff~ any, portion of the debt, as an indorser in the legal 
sense of the term, having thereby an interest in the note, 
against one or more of tho makers; but in the terms of the 
release, he is discharged of all liability on account of the 
note. It was manifestly the design of the plaintiff, and of 
Merry, that the former should continue to be the exclusive 
owner of the note, which he had purchased of the latterr 
who was willing to sustain a certain fixed loss in order to 
be relieved from the risk of a greater one; and the plaintilf 
chose to take the note of Morry for a sum loss than that 
duo on the note in suit, rather than be exposed to the failure 
of his action against the defendants, without his testimony, 
and thereupon driven to the uncertain remedy against him. 
No disqualifying interest in Merry, Ml a witness, is shown, 
after he was released by tho plaintiff. 

It was admitted, that when Merry took the note, t11e surn 
of $1,87, extra interest, was reserved in accordance with the 
previous agreement with Emory. But this sum was in
dorscd under a date corresponding with that of the note, 
before the commenecment of this i:iction. The damages 
therefore cannot be reduced by proof of such usurious in-
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tore st. We are to understand the proof of usurious inter
est as used in the statute of 1846, c. 192, to be from the 
evidence adduced at the trial, and not that afforded by an 
indorsement therefor, before the institution of the suit, 
and this construction of the statute is similar to that given 
to the R. S. c. 69, § 7, in Cummings v. Blake, 29 Maino, 
105. Exceptions overruled. -Judgment for the 

plaintiff on the verdict with costs. 

SHEPLEY, C. J., and HOWARD and APPLETON, J. J., con
curred. 

w OODMAN versus SMITH. 

The judgment of a Court having general jurisdiction of tl.e subject matter 
of the suit, and purporting to be recovered against an inhabitant of the 
county where it is rendered, while unreversed, cannot be collaterally im
peached. 

Such judgment is a sufficient foundation for a levy, although there may have 
been some error in the date of the writ, the service thereon and the term of 
the Court at which the acti~n should have been entered. 

For the validity of a levy on land, it is not necessary that the appraisers should 
be residents of the county where the land lies . 

.. When the defendant appears and pleads to the merits of the suit he thereby 
waives any objections to the want of service of the writ. 

"Where the deed, under which the demandant claims title, is introduced by him 
without objection, this furnishes prima Jacie evidence of its execution and 
delivery on the day of its date. 

If the demandant mortgage the land sought to be recovered, to a third person, 
after action brought, it will not prevent his recovery. 

ON REPORT from Nisi Prius, How ARD, J., presiding. 
WRIT OF ENTRY, for a tract of land of fifty acres, &c. 
The writ was dated Oct. 5, 1852. The tenant, by his brief 

statement, asserted his right to retain possession of the 
demanded premises, by virtue of a mortgage deed from the 
former owner, duly executed; and further, that the demand
ant could not maintain the action, as ho had conveyed the 
premises by deed of mortgage since the commencement of 
the suit. 

The various deeds introduced, and under which the parties 
claimed title are enumerated in the opinion of the Court. 
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The deed to the demandant was dated on Jan. 30, 1852, 
acknowledged on April 15, 1853, and recorded April 19, 
1853. It was not objected to at the trial. 

A levy, upon which the demandant relied, to defeat the 
effect of tenant's mortgage, was made upon a judgment not 
otherwise defective, than that the original writ appeared to 
be dated on May 28, 1845; was served on May 23 and 26, 
1845, and entered at the June Term, in Franklin County, in 
1846. 

The description of the land levied on, by the appraisers in 
the execution, was in these words; "a certain piece or parcel 
of land situated in Wilton, being fifty acres on the northerly 
part of the farm now occupied by J. B. Smith, and Allen 
Smith, with the buildings thereon standing, which was set 
off to satisfy an execution in favor of 0. O. Woodman v. 
Jona. B. Smith." 

The case was submitted to the decision of the full Court. 

J. S. Abbott, for tenant, maintained the following posi
tions. 

1. There was no valid attachment on the original writ of 
0. 0. Woodman v. Smith, as appeared by reference to the 
return thereon. 

2. Before the attachment and levy in that case, Smith 
had conveyed the land levied on to Allen Smith, in mortgage. 
Ephraim Woodman had actual notice of that mortgage, and 
the action, in the name of 0. 0. Woodman, was· really 
brought for Ephraim Woodman, and hence no title was ac
quired by the levy. 

3. The levy is defecti.-e. First, because there is no suf
ficient description of the land levied on; and secondly, 
because it does not appear that the appraisers were inhab
itants of Franklin County. And if otherwise, it does not 
appear that the land levied on is the same as demanded in 
the writ. 

4. The deed to demandant was not delivered, acknowl
edged or recorded before the commencement of this action. 
R. s. c. 91. 
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5. The demandant has conveyed away the land since the 
commencement of this action. 

6. No legal service of the writ in this action was made. 

J. L. Cutler, for demandant. 

TENNEY, J. - The demandant claims under a deed given 
by Peter Haines to the tenant of lot No. 51, in Wilton, 
containing 115 acres more or less, dated April 19, 1832. 
On April 27, 1839, Allen Smith conveyed the same to Eph
raim Woodman, who, on A.pril 22, 1840, conveyed it to 
Jonathan B. Smith. On July 12, 1850, Oliver 0. Woodman 
extended his execution against Jonathan B. Smith, on " fifty 
acres on the northerly part of the farm now occupied by 
Jonathan B. Smith and Allen Smith;" and, on September 
16, 1850, Oliver 0. Woodman conveyed to Sarah Woodman 
"all that portion of the farm, that Allen Smith lives on, 
that I have any interest in or to, in any way." Sarah 
Woodman, on January 30, 1852, conveyed to Ivory F. 
Woodman, land set off' by levy on an execution in favor of 
0. 0. Woodman v. Jonathan B. Smith of Wilton, being a 
part of the farm that Allen Smith lives on. The evidence 
reported satisfactorily proves, that at the time of the levy 
of Oliver 0. Woodman's execution, Allen Smith and Jona
than B. Smith were occupying lot No. 51, in Wilton, as a 
farm. 

It appears, however, that at the time Ephraim Woodman 
conveyed to Jonathan B. Smith, on April 22, 1840, the 
latter mortgaged the same property to the tenant as secu
rity for certain notes, and that the mortgage was assigned, 
and two of the notes negotiated to Charles I. Smith on 
July 1, 1850. This mortgage and assignment were record
ed on January 10, 1852, which was subsequent to the levy 
and the record of the same, on the execution of Oliver 0. 
Woodman; consequently, the mortgage to the tenant and 
his assignment cannot in any degree be effectual against 
the levy, unless Oliver 0. Woodman had actual notice, that 
the property had been conveyed in mortgage to the tenant. 
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It is fully established that Ephraim Woodman had a knowl
edge of this mortgage, he having written the mortgage deed 
at the time of his conveyance to Jonathan B. Smith. But 
the evidence is insufficient to affect Oliver 0. Woodman 
with actual notice. Tho levy, if in proper form, and in 
other respects valid against the debtor in the execution, 
will supersede the title by virtue of the mortgage from 
Jonathan B. Smith to the tenant, u11der which the latter 
claims to hold possession. 

Other grounds of defence are relied upon. The execu
tion against Jonathan B. Smith, extended upon the premises, 
was on a judgment, recovered in the action, purporting to 
be commenced on May 28, 1845, for the Supreme Judicial 
Court, next to be holden in the County of Franklin, on the 
second Tuesday after the fourth Tuesday of May next; the 
attachments of property returned upon the writ, bear date 
the 23d and the 26th days of May, 1845, and the certificate 
that a summons was left with the defendant in the action, 
shows that part of the service to have been made on the 
day last named. The action was entered at the term of the 
Court holden in that county, in June, 1846, and was then 
continued from term to term, till the term holden in 1850, 
when the same was defaulted, judgment rendered, and exe
cution issued. The judgment was of a Court, having gen
eral jurisdiction over the subject matter, and the defendant 
is represented as being a, resident of the <;ounty of Frank
lin. As long as the judgment stands unreversed, it cannot 
be impeached collaterally, and is a ,sufficient foundation for 
the levy, notwithstanding there may have been some error 
in the date of the writ, the services thereon, and the term 
of the Court, at which the action should have been entered. 

The objection that the officer's return upon the execution 
does not show that the appraisers were resident in the 
county of Franklin, where the premises were situated, has 
no foundation in the statute. R. S. c. 94, § 4. 

The statute requires no particular description of the 
land set off upon execution in the officer's return; but the_ 
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,description, and appraisement of the land shall be indorsed on 
the execution and signed by the appraisers. This has been 
done ; and the evidence is such that no difficulty is believed 
to exist in an attempt to ascertain the parcel of land ex
tended upon. The objection that the land levied upon is 
not the same claimed in the writ fails. 

The deed, under which the demandant claims title, was 
introduced by him without objection. This was prima facie 
.evidence of its execution and delivery on the day of the 
date, and this point in the defence is not sustainable. 

The land having been mortgaged by the demandant, sub
sequent to the commencement of this suit, to Ephraim 
Woodman, is no impediment to a recovery. As between the 
demandant and strangers to this mortgage, he has the title. 
Blaney v. Bearce, 2 Greenl. 132; Wilkins v. French, 20 
Maine, 111. 1 

The last objection, that there is no service of the writ 
in this case, is not sustained by the facts, the return there
on showing that a legal service was made. If this point 
had a foundation it is waived by the appearance of the de
fendant, who has pleaded to the merits. 

Defendant defaulted. 

SHEPLEY C. J., and WELLS, HOWARD and APPLETON, J. J., 
,concurred. 

(*) GREEN versus WALKER. 

In construing a repfevin bond, to ascertain whether it conforms to the stat
ute requirement, the intention of the parties must govern. 

To ascertain that intention in case of doubt, regard must be had to the general 
purpose and object of the instrument. 

Upon the assumption that the parties acted in good faith, the construction 
should be such as to render the instrument available for its purpose, rather 
than such an one as will defeat it. 

In an instrument, intended and used as a replevin bond, a condition by which 
the plaintiff obligor is bound to pay to himself, instead of the d,efendant, the 
damages and costs, which may be recovered in the suit, will be deemed a 

(*) Cases with this mark were prepared by JunoE REDINGTON, former Reporter. 

VOL. XXXVII. 4 
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clerical error, and be construed as·a condition to pay to the defendant such 
damages and costs as the defendant may recover in the suit. 

Such an error, therefore, will not defeat the efficiency of the bond. 

ON EXCEPTIONS from Nisi Prius, HoWARD1 J., presiding. 
TRESPASS for taking the plaintiff's cow. 
The defendant justified the taking, as an officer, by virtue 

of a writ of replevin in favor of one North against the 
plaintiff. In support of the justification he read the re
plevin writ and bond. The condition of the bond, inter 
alia, was that "if said ,North, (the plaintiff in replevin,) 
shall prosecute the said replevin to final judgment, and pay 
such damages and costs as the said North shall recover 
against him," &c. 

The plaintiff then objected that such a bond, in which 
the plaintiff in replevin binds himself to pay, not to the 
defendant in replevin but to himself, such damages and costs 
as he himself might recover against himself, could not jus
tify the officer in taking the cow. The Judge, for the pur
poses of this trial, ruled that, because of the defect in the 
bond, the replevin writ furnished to the defendant no justifi
cation. 

The verdict was for the plaintiff, and the defendant ex-
cepted. 

Cutler, for the defendant. 

Tripp, for the plaintiff. 

APPLETON, J. - The defendant, as an officer, replevied the 
property i:ri. dispute, on a writ in favor of Daniel North, from 
the possession of the plaintiff, who commenced his action 
for such taking, on the ground that no such replevin bond 
as the statute requires has been given. 

To justify the taking of property by virtue of a replevin 
writ, it must be averred and proved that a bond, for the 
return of the property replevied and for the payment of 
costs and damages, was delivered with the writ to the officer 
or was in his hands before the service was completed. The 
bond is the security required for the protection of the per• 
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son from whose custody the property is taken, and if not 
given in accordance with the statute, the officer is a tres
passer. 

That a bond was given in this case is admitted, but the 
plaintiff denies that it affords the security required, or that 
it can be regarded as a statute bond. The intention of the 
parties must govern in its construction. To ascertain that 
intention, in case of doubt, recourse must be had to the 
general purpose and object of the instrument. It may be 
assumed that the parties did not intend to enter into idle 
and nugatory stipulations. The presumption of law is, that 
they acted in good faith. Such a construction therefore 
should obviously be given, as will render the contract in 
question available for the purposes for which it. was made, 
rather than such an one as will destroy its efficiency. In 
Bullen v. Wigge, 1 Saund. 65, the Court held that, to sup
port the condition of an arbitration bond, they would trans
pose or reject insensible words, and construe it according to 
the intention of the parties. In Bache v. Proctor, Doug. 
384, BULLEN, J., approved a decision in the Common Pleas, 
where the condition of a bond was that it should be void 
if the obligor did not pay, and performance being pleaded 
on the ground of the literal expression, the Court held that 
"the palpable mistake of a word should not defeat the true 
intent of the parties." In Waugh v. Bussel, 5 Taunt. 700, 
the insertion of the word "hundred" was deemed an imma
terial alteration in a bond, as, says GIBBS, C. J., "it is suffi
ciently manifest that the word 'hundred' is there accidentally 
omitted, and what has preceded has sufficiently shown what 
was to be done. The sentence is made intelligible by the 
context." In Coles v. Hulme, 8 B. & C. 568, in the obli
gatory part of the bond the word pounds was omitted; it 
merely stated that the obligor became bound in 7700, with
out stating what description of money. 'Lord TENTERDEN, 
C. J., says, "it appears that the intent was that the defend
ant should enter into a bond for securing P. Coles various 
sums of money described in these recitals as being composed 
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of pounds sterling and other money of a smaller denomina
tion. That being so, I cannot entertain any doubt that the 
obligor should, in order to secure the payment ofl these 
sums, become bound in a penalty also consisting of pounds 
sterling; and if that were so, then the bond ought to be 
read as if the word pounds w'ere inserted in it." In Love
land v. Knight, 3 C. & P. 106, BAYLJ~Y, J., says, "if on 
looking at the whole instrument, we see that there is a mis
take and the context shows what it should be, we are bound 
to read it correctly." "When a word is omitted in the 
condition of a bond without which the condition is insensi
ble; if it appears from other parts of the bond what the 
meaning of the parties was, the Court will supply or add 
the word to. the condition," per GREEN, J., in Kincannon v. 
Currel, 9 Yerg. 13. So a senseless or repugnant condition 
will not affect the true intent of the bond; as if the condi
tion be that the obligor do not pay. Stockton v. Turner, 
7 J. J. Marsh. 192. 

"Where the words of a bond are not sufficiently explicit," 
says PARKER, J., in Teal v. Van Wyck, IO Barb. 379, "or 
if literally construed, their meaning would be nonsense, it 
must be construed .with reference to the intention of the 
parties. In doing this, it is allowable to depart from the 
letter of the condition, to reject insensible words and to 
supply obvious omissions." 

The bond in this case gives the names of the parties to 
the replevin suit, describes the !ffOpcrty and its value, and 
is for the required sum. It specifics the name of the magis
trate before whom, and the time when, and the place where 
the cause was to be heard, and conforms in all respects to 
the requirements of the statute,, except that in the condition 
the name of the obligor is inserted, where that of the obligee 
should have been. It was given and received as a replevin 
bond1 and accomplished its purpose by enabling the plaintiff 
in replevin to obtain possession of tho property repleviecf. 
We cannot presume the mistake was made with a fraudulent 
intent to defeat the obligation. That the substitution of 
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one name for the other is a mere clerical error, is manifest, 
unless we suppose the obligors intended an absurd and idle 
stipulation, for they must have known that the plaintiff in 
replevin could not r~cover cost against himself, and must 
have been aware of the folly of a condition that he should 
pay such sum as might thus be recovered. The error of 
the scrivener is manifest. No one who reads the bond can 
avoid perceiving it. It is patent on the face of the instru
ment. If we i~ore it or refuse to perceive it, we alone do 
it. The condition itself shows the mistake. There is no 
need of parol evidence for its correction. It corrects itself 
by the context. ".A. court of law, in the construction of an 
instrument, will correct a palpable mistake and give it the 
meaning intended by the parties." Marion v. Faxon, 20 
Conn. 487. "It explains itself readily," says STORRS, J., 
in that case, which was on a receipt for goods attached and 
where a mistake like the one under consideration occurred. 
Such too, is the rule of the civil law which provides that 
if the error of the notary in writing is manifest, the con
tract ought to be supported." Dig. 50, 17, 92. The bond 
must be regarded as a valid bond. The instructions given 
in reference to the writ and bond were erroneous, and a 
new trial must be had. 

Exceptions sustained. New trial granted. 

SHEPLEY, C. J., and TENNEY and WELLS, J. J., concurred. 

w OODMAN versus INHABITANTS OF THE COUNTY OF SOMERSET. 

Of the distinction between Courts of record and not of record. 

The Court of County Commissioners is not a Court of record. 

To actions commenced on the judgments of that Court, after the lapse of six 
years, the statute of limitations may legally be interposed. 

ON REPORT from Nisi Prius, How ARD, J., presiding. 
DEBT, on a judgment of the County Commissioners of 

Somerset county, rendered in March, 1838. The writ is 
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dated July 18, 1851. The defendants put in three several 
pleas, the last of which was the statute of limitations, to 
which there was a demurrer and joinder. There was also an 
issue upon the plea of nil debet. The plaintiff introduced 
evidence of the laying out of a road by the County Com
missioners across his land, upon proceedings had, and a 
judgment of that Court for the damages sought to be re
covered in this action. He also introduced the records of 
the County Commissioners for opening the road; and the 
report of the committee appointed to open it. 

It was admitted that the Clerk of the Courts could find 
no evidence on his files or in his records of the opening 
and making of the road. 

It was also admitted, that the plaintiff took an order 
from the clerk of Somerset county on the 13th of N ovem
ber, 1839, for the amount of his claim, on the county treas
urer of Somerset, and on the same day demanded payment 
of the treasurer, who refused to pay the same, and aJ1 action 
was brought thereon, a report of which appears in 25 Maine, 
300. 

The plaintiff demanded payment of the said judgment 
of the treasurer of Somerset on the seventh day of April, 
1851. 

After this testimony was out and these admissions made, it 
was agreed, that the presiding Judge should report the case 
for the consideration of the whole Court, the Court to draw 
such inferences from the evidence admissible, as a jury might 
draw, and to enter such judgment as the law and evidence 
might require. 

The cause was argued at great length by the respective 
counsel employed, upon all the points arising in the case, 
but it will only be necessary to report the substance of the 
arguments touching the point on which the action was de
cided. 

J. S. Abbott, for the defendants. 
The third plea is the statute of limitations in usual form, 

to which plea the plaintiff has filed a general demurrer, 
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which is joined. Under such a demurrer no defects in form 
in the plea can be taken advantage of. The defendants 
therefore claim judgment upon the third plea, irrespective 
of any proofs in the case. 

The statute of limitations is a bar to this action, as pro
vided in R. S. c. 146, § 1, which is substantially a re
enactment of the statute of 1821, c. 62. A.nd if it were 
not, as it affects the remedy only, it would be applicable to 
this case. 

It is contended, that the Court of County Commissioners 
is not a court of record within the meaning of the R. S. 
c. 146; but that by a "court of record, within the meaning 
of that chapter, is intended a court whose proceedings are 
according to the course of the common law, and whose 
judgments, when erroneous, may be reversed. 

By implication, the statute cited treats some courts in 
this State, other than those of a justice of the peace, as not 
courts of record; for it speaks of "actions upon judgments 
rendered" in a court, not being a court of record. It is not 
perceived that there are any courts in this State, having power 
to render judgments, and still not to be regarded as courts 
of record within the meaning of this statute, unless the Court 
of County Commissioners is such a court. 

In accordance with this view, the legislature has from 
time to time provided that, in certain specified cases, an 
action of debt may be brought upon an order or judgment 
of the Court of Commissioners, in the same manner, and 
under the same regulations that actions of debt may be 
brought and maintained upon judgments of other Courts in 
this State. Laws of 1833, c. 64, § 2. 

Other similar laws might be cited, though none of them 
embrace this case, for no warrant was issued, or ordered to 
be issued in this case, as provided in c. 64 of the laws of 
1833. 

Now, why such legislation, if the Court of County Com
missioners is a court of record, within the meaning of the 
statute ? For, if a court of record, might not an action be 
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brought and maintained upon its judgments, without such 
legislation, just as well as upon 3: judgment of any other 
court of record? 

Again, this action is not "brought upon the judgment or 
decree of some court of record," even if the Court of 
County Commissioners should be held to be a court of 
record. 

It is brought partly upon an order, decree or judgment 
of the court, and partly upon proof of notice that the road 
was opened, and that a demand for payment was made. 
The three allegations in each count in the writ, ( except the 
last,) viz. :-the judgment, the notice that the road was 
opened, and the demand, are all material and necessary to 
be proved. 

The exception in the statute is, "actions founded upon 
judgments;" that is, upon judgments exclusively; not upon 
judgments and other facts jointly, which other facts arc 
material to be alleged and proved. 

Such, it is contended, is the obvious meaning of the stat
ute; and such a construction is required by the object and 
intent of the statute. 

One important object of the statute of limitations evi
dently is, to relieve both parties to any action, within the 
six ycar-s limitation, from the necessity of procuring oral 
testimony more than six years from the time the cause of 
action accrued. 

Now in the case at bar, two of the material facts, on 
which the action is founded, which are alleged in the decla
ration, and without proof of which the action cannot be 
maintained, namely, the notice that the road was opened, 
and the demand of payment, are provable by parol only. 

Hence it is considered, that this action cannot be regard
ed as "an action upon a judgment," but an action upon 
a judgment and other material and alleged facts, provable 
by parol, and hence clearly within the meaning of the statute 
cited, limiting the time within which the action must be 

· brought to six years. 
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Under this- branch of the case, it remains to be consider
ed, whether six years did pass after the cause of action 
accrued and before the commencement of the action. The 
Court can only look at the declaration, the plea, the demur
rer and joinder. 

As the plea is demurred to generally, the allegations in 
the plea are to be regarded as true, which alleges that no 
cause of action set forth in the plaintiff's writ and declara
tion accrued to the plaintiff at any time within six years 
next before the commencement of said action. 

This allegation the demurrer admits to be true. Hence 
it follows that judgment must be rendered for the defend
ants, unless, upon inspecting the declaration, it appears that 
the action is such an one as not to be within the six years 
limitation statute. 0 

J. H. TVebster, for plaintiff. 
The defendants claim that the limitation of six years 

applies to this action, and allege that the County Commis
sioners are not a court of record. 

It would seem that the County Commissioners' Court of 
this State is a court of record, as by the statutes creating 
and modifying it, it is required to keep the same record as 
any other court of record, and by that requirement is as 
much constituted a court of record as any in the State. No 
statute of this State in express terms provides that the 
court constituted or modified by it, shall or shall not be a 
court of record. 

By statutes of 34 Edward 3, c. 1, passed in the year 1361, 
sessions of justices of the peace were constituted courts of 
records, and after that a custos rotulorum appointed to 
keep the records. Such they remained till the time of 
Blackstone, and for aught I know exist in England at the 
present day in all their original vigor. These justices' 
sessions were afterwards called general sessions and quar
ter sessions, and had jurisdiction of highways, to alter, 
widen and keep them in repair, to award damages to the 
owners of land injured by alterations of roads, and to 
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assess a tax for their payment upon those hound to pay 
these damages. They had jurisdiction of the prudential 
affairs of the county. Com. Dig. Chemin passim. 

All the justices in the county might sit at any session, 
although two would sometimes constitute a session for some 
purposes. Com. Dig. Justices of the Peace, D. 1. Some
times it required four or five. Ibid, Chemin. 

This Court, with its powers, authority and duties, and 
characteristics, was well known to our ancestors when they 
came from England here. And when they established it 
here by the distinctive name it bore, and gave it the juris
diction it possessed in England, they gave it the power and 
distinctive character it had there. The A.ct establishing it 
provides, that "a Court of General Sessions shall be held," 
and not that a court having such power shall be held and 
called General Sessions, but a Court of General Sessions. 

Such was the law, and the character and nature of this 
court at the time of the Revolution, and such it continued 
until 1781, Nov. 2, when the General Court of J\fassachu
setts, by an Act of that date, Laws of }lass. vol. 1, p. 63, 
recognized the Court of General Sessions as a well known 
and established court, and imposed upon it the burden of 
making county estimates for county taxes. July 3, 17821 

the General Court of :Mas,,. passed a law, requiring a Court 
of General Sessions to be held at the times and places ap• 
pointed by law by the justices of each county, (the same as 
in England,) for criminal jurisdiction. Laws of :Mass. vol. 
1, p. 74. 

From time to time, laws have been enacted touching this 
court, and I refer the Court to stat. of :March 5, 17877 

Feb. 28, 1808, June 19, 1809, June 25, 1811, June 14, 1814, 
Feb. 20, 1819. 

This last att was in force at the time of the separation, 
and by force of it, the Court of Sessions existed at that 
time. 

By§ G, of Act of separation, passed June 19, 1819, all 
officers who held commissions, or exercised jurisdiction in 
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Maine, March 15, 1820, except Judges of S. J. Court, were 
within the State of Maine to continue to exercise and enjoy 
all the power and authority, granted them by the laws under 
which they held their appointment until others were ap
pointed in their stead, or their offices abolished. 6 Laws 
Mass. 245. This section of that Act is made a part of the 
Constitution of Maine, by Art. 10>" § 5, of Constitution of 
Maine, and by Art. 10, § 3, of Constitution of Maine, all 
laws of Massachusetts, not repugnant to the Constitution, 
are retained until repealed or expired by limitation. On 
the 27th June, 1820, the Legislature of Maine passed an 
Act, establishing a Court of Sessions in each county in the 
State, to consist of one chief,..justice, and not over four, nor 
less than two associate justices, and changing the time,,e of 
holding their courts, but in other respects very similar to 
the Act of Mass., Feb. 20, 1819. Laws of Maine, 349. 

On March 2, 1821, the Legislature passed an Act, modify
ing and limiting the jurisdiction over highways of the Courts 
of Sessions. Ibid, 509. On February 25, 1825, the Court 
of Sessions was slightly modified, and the number of justices 
limited to three in all. Statute of 1825, c. 306. 

On the 10th of March, 1831, the Legislature changed the 
style of the Court, from that of Court of Sessions to County 
Commissioners, and also the tenor of office to three years, 
but retained all the powers, authorities and duties, except 
so far as the same was modified and altered by that Act. 
Statute of 1831, c. 500. But nothing in that Act indicates 
an intention to change the Court from a Court of record, 
to a Court not of record. This Court, as thus provided 
for and constituted, remained with little or no variation 
until the statutes were revised in 1840, when the law of 
1831 was in substance reenacted by R. S. c. 99, and the 
court now exists. Here we have a court established by 
competent authority, 493 years since as a court of record, 
and existing under the same name 4 70 years, with some 
modifications, but none indicating a change from a court of 
record to a court not of. record, and all this time having 
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jurisdiction over highways and the prudential affairs of the 
county until 1831, when the name or style is changed, and 
also the tenure of office ; or, if you please, a new court is 
created, having the same powers, aut~orities and duties, to 
be exercised in the same way, but exhibiting no intention 
in the Act creating it, to constitute the substituted court 
a court not of record. 

If this parentage, lineage and history, supported by all 
the legal enactments that we find concerning it, having ex
isted 470 years under one name, and 23 under another, do 
not entitle the Court of County Commissioners to be called 
a court of record, I should like to know what parentage, 
lineage or legal enactments could entitle a court to that 
dignity. 

It would seem that a court recognized as a c9urt of 
record 493 years, would thereby gain a pretty sure title to 
that distinction. If the Commissioners' Court is a court 
of record, there is an end of defendant's case. 

SHEPLEY, C. J. -The action is debt upon a judgment of 
the Court of County Commissioners rendered in the month 
of March, 1838. The suit was commenced on July 18, 1851. 
The declaration contains four counts, the last of which is 
assumpsit. The pleas are nul tiel record, nil debet, and the 
statute of limitations. The :first concludes with a verifica
tion, which is joined by a similiter without any replication. 
On the second an issue to the country is joined. To the 
third there is a demurrer and joinder. 

If the case may be decided upon the third plea, it will not 
be necessary to notice the defects in the declaration and 
pleadings. 

The statute of limitations, c. 146, § 1, requires that "all 
actions upon judgments rendered in any court not being a 
court of record, except justices of the peace, in this State," 
shall be commenced within six years next after the cause of 
action shall accrue. 

If upon the facts reported, any action has accrued to the 
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plaintiff, it did so more than six years before the commence
ment of this suit. Although the cause of action may have 
accrued before they were in force, the provisions of the 
Revised Statutes are applicable to it. Crehore v. Mason, 
23 Maine, 413. 

The rights of the parties may depend upon a determina
tion, that the Court of County Commissioners is or is not a 
court of record. 

Whether a court be a court of record, does not depend 
upon the fact, that it does or does not keep a record of its 
proceedings, or that it is or is not required by law to_ do so. 

All inferior courts, not being courts of record, cause their 
proceedings and judgments to be recorded, or should do so. 
Tho distinction between courts of record and courts not of 
record, is recognized in the statute. It is not a formal and 
technical one only, but most important rights and practical 
results arise out of it. 

After final judgment in a court of record, proceeding ac
cording to the course of the common law, the only remedy 
for a correction of its errors is a writ of error. When it 
is not a court of record, or does not proceed according to 
the course of the common law, a writ of error will not lie. 
The remedy is by writ of certiorari. 29 Maine, 288; 15 
Pick. 234. A writ of error is one of right, while a writ of 
certiorari is not. 8 Greenl. 292. 

When the judgment of an inferior court ii. reversed upon 
error brought, the court of errors should render snch judg
ment as the inferior court ought to have rendered. 1 Salk. 
401; 2 Saund. 256; Com. Dig. Pl. 3, B. 20. 

Upon a writ of certiorari, the Court can only quash the 
proceedings. It cannot render such judgment as the inferior 
court ought to have rendered. Drown v. Stimpson, 2 Mass. 
445 ; Commonwealth v. B luehill Turnpike, 5 Mass. 423; 
Hopkinton v. &mith, 15 N. H. 152. 

If the Court of County Commissioners wore to be con
sidered a court of record, proceeding according to the 
course of the common law, a party aggrieved would of right 
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be entitled to a writ of error, for the correction of its pro
ceedings; and it would become the duty of this court upon 
a reversal of any of its judgments, to render such judgment 
as it ought to have rendered. This would subject all its 
proceedings to a rigid scrutiny in form and substance, and 
bring many of its proceedings and judgments before this 
Court for revision and adjudication anew. If a writ of 
certiorari only can be maintained, on account of its not 
being a court of record, this Court having a judicial discre
tion may refuse it, and allow the proceedings, if informal or 
defective, to remain undisturbed, unless justice requires an 
interference; and in such case its jurisdiction will not be 
assumed, but it will be left to commence its proceedings 
de nova, when it judges it to be expedient to do so. 

A court of record is one, which has jurisdiction to fine or 
imprison, or one having jurisdiction of civil cases above 
forty shillings, and proceeding according to the course of 
the common law. 1 Inst. 117, b, 260, a; Groenvelt v. Bar
well, 1 Salk. 144; S. 0. l Ld. Ray. 467; Same v. (;allege 
of Physicians, 12 Mod. 388; 2 Saund. 101, a; Viner's Ab. 
title Court, I. 

It is insisted that the Courts of Sessions were courts of 
record, and their former jurisdiction having been conferred 
upon the Courts of County Commissioners, that those courts 
thereby be.came courts of record. 

Courts of General Sessions of the Peace were established 
in each county in the Province of Massachusetts Bay, by the 
Act of 11 Will. 3, c. 1. These were superseded in that 
State by an Act passed on July 3, 1782, establishing similar 
courts. These courts were attended by a grand jury, and 
they had jurisdiction to punish offences by fine or imprison
ment, and were therefore courts of record. Although pow
ers were conferred. upon them respecting highways, and 
other business in their respective counties, requiring pro
ceedings not according to the course of the common law, 
they were not thereby deprived of the character of courts 
of record. 
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By an Act passed on March 9, 1804, these courts were 
deprived of all their criminal jurisdiction, which was con
ferred upon the Courts of Common Pleas, and the Courts of 
Sessions had jurisdiction thereafter, respecting highways, 
and the business of their respective counties, and no other; 
and they ceased to be courts of record. Those courts were 
superseded in this State by the establishment of courts of 
sessions, having a similar jurisdiction, and without any civil 
or criminal jurisdiction at common law. Statutes of 1821, 
c. 73. These were not courts of record. They were abol
ished and new courts of sessions, having similar jurisdiction, 
were established, by an act approved on February 25, 1825. 
These were abolished and Courts of County Commissioners 
were established by an Act, approved on March 10, 1831, 
having similar jurisdiction. These, with certain modifica
tions have been>continued to the present time, without any 
jurisdiction in civil or criminal cases, in which proceedings ac
cording to the course of the common law were required, and 
without any jurisdiction to fine or imprison. The judgment 
on which this action is founded, not being the judgment of a 
court of record, the third plea is adjudged to be good. 

Judgment for the defendants. 

HOWARD, RICE, HATHAWAY and CUTTING, J. J., concurred. 

lNHABlTA._~TS OF WELD versus INHABITANTS OF CARTHAGE. 

R. S. c. 32, § 1, provides, that upon the division of any town, and the incor
poration of a portion of its territory into another town, the settlement of 
persons residing upon such territory at that time, shall be in the town 
into which it is incorporated. 

But the settlement of persons residing on territory set off from one town, and 
not incorporated into another, is not changed by such dismemberment. 

ON FACTS AGREED. 
AssmIPSIT, for supplies furnished to paupers, whose settle

ment was alleged to be in the defendant town. 
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Notice was legally given of the supplies furnished, and a 
denial of the defendants' liability seasonably made. 

On July 17, 1849, the paupers had their legal settlement 
in the town of Carthage. On that day an .Act of the Legis- . 
lature was approved to set off a part of Carthage, and to 
incorporate the same into a plantation by the name of plan
tation No. 4. The paupers resided, at that time, on the 
territory so set off, and ever had, while living in Carthage. 

If on these facts the plaintiffs are entitled to recover, the 
judgment is to be rendered for the amount sued for, other
wise for the defendants. 

R. Goodenow, for the plaintiffs. 
'l'he .Act of July 17, 1849, does not change the settlement of 

the paupers by any of the modes of acquiring a new one, speci
fied inc. 32, R. S. The 4th mode in § 1, relates only to ac
quiring a settlement by the division of any town into two or 
more towns; and by the incorporation of a new town out of it. 

The .Act of July 17, 1849, is not a division of the town 
of Carthage in the sense in which the term division is used 
in the R. S. in the 4th mode. It does not contemplate the 
forming of one part of a town into a plantation. 

No powers are given to the inhaLitants set off by the 
.Act of July. They are in an anomolous condition, having 
neither the powers of towns or organized plantations, and 
remain to this day without any kind of organization for 
political or municipal purposes. 

The 17th rule of construction of the R. S., is not to be 
construed so as to change, alter or enlarge the powers, 
duties and liabilities of organized plantations as set forth 
and defined in other chapters of the R. S. .Act of March 
22, 1843, c. 20. 

Plantations are said to be quasi corporations with limited 
powers. They have none, except what are given by statute, 
or implied from such as arc given. The general provisions 
of tho pauper law cannot be extended to plantations with
out further legislation. 'fhc statute does not require plan
tations to relieve and support their poor, none of its pro-
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visions extend to them. The 53cl §, c. 32, R. S., empowers 
thorn to raise money for the relief of the poor therein, but 
does not impose it as a duty. Blakesburg v. Jefferson, 7 
Maino, 125, also Means v. Blakesburg, same vol., p. 132. 

The facts find the settlement of the paupers in Carthage, 
since which, in none of tlrn modes specified in R. S., c. 32, 
have they gained another. 

J. S. Abbott, for the defendants. 
It ia admitted the paupers were inhabitants of and ac

quired their settlement in that part of Carthage ·which was 
i' set off into a plantation" hy a special Act of the Legisla
ture of 1849, c. 214:. • 

By that Act the town of Carthage was dividtld, and a 

certain part, togethu with the inhabitants, set off as afore
said. Of the inhabitants so set off the paupers were a 

part, 

If the part so set off had been ::innexed to another town, 
the settlement of these paupers would have no longer con
tinued in Carthage. R. S. c. 32, § 1, Art. 4; Great Bar
.rt'ngton Y. Lancaster, 14 Mass. 429; New Portland v. Rum
ford, 13 1faine1 299; New Portland v. New Vineyard, Hi 
Maine, 69; Smithfield v. Belgrade, 19 Maine, 387; Bel-
grade v. Dearborn, 21 Maine, 334. 

It is contended that the same principle applies in this 
ease. 

How ARD, J. - It is conceded that the paupers, to whom 
supplies were furnished by the plaintiffs, had a legal settle
ment in Carthage, on July 17, 1849. On that day a portion 
of that town, on which the paupers resided, was "set oft' 
into a plantation by tho name of plantation number four," 
by an Act of the Legislature which does not contain any 
provision respecting their settlement. 

~11 settlements acquired under the laws of this State, 
remain until lost by gaining others, in some of the modes 
provided by statute. R. S. c. 32, § 2. In the fourth mode 
of § 1, of the same chapter, it is provided that, upon the 

VoL. xxxvn. 6 
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division of any town, and the incorporation of a portion of 
its territory into another town, the settlement of persons 
residing upon such territory, at that time, shall be in the
town into which it is incorporated. But no provision has 
been made for a change of settlement of persons residing on 
territory set off from one town, and not incorporated into 
another. Their settlements legally acquired, will remain 
unaffected by such dismemberment. The paupers, thereforer 
retain their settlement in Carthage. 

Judgment for the plaintiffs, 
according to the agreement . 

• SHEPLEY, C. J., and RICE, HATHAWAY and CUTTING, J. J., 
concurred. 

COUNTY OF OXFORD. 

PROPRIETORS OF ROXBURY versus HUSTON. 

The corporate character of a plaintiff pwprietary iB admitted by pleading the 
general issue. 

Where the plaintiffs organized themselves into a proprietary, and claimed 
and exercised control over a township, making sales of th,. land, holding. 
possession of the contracts made by their agents, and of the notes given 
on such contracts, and have received payments for the land; it was held, 
that the tenant, holding under one who had recognized their rights, could 
not dispute their title. 

The law will not presume a conveyance to have been made to a party in 
possession of land for many years, against his express admissions that no 
such conveyance has been made. 

Where a party, in possession of land under a contract with the owner, ha& 
paid the amount due for the purchase money, the land iB held in trust for 
the benefit of the party in interest, and his rights may be obtained by pro
ceedings in equity. 

ON REPORT from Nisi Prius, WELLS J., presiding. 
WRIT OF ENTRY, for the recovery of lot No. 14, R, 111 

in Roxbury. 
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The tenant pleaded the general issue, with a claim of 
betterments. It was stipulated, that upon so much of the 
evidence as was legally admissible, the Court might draw 
such inferences as a jury would be authorized to do, and 
render judgment by nonsuit or default, as the law will 
authorize. 

The material facts in the case are sufficiently stated in 
the opinion of the Court, SHEPLEY, C. J., and TENNEY, 
WELLS and APPLETON, -J. J., which was drawn up by 

APPLETON, J. -This is a real action, in which the plain
tiffs claim to· recover lot No. 14, R. 11, and a tract of land 
east of Swift river, as fully described in the writ. Both of 
these tracts are within the limits of Roxbury. The defend
ant claims title under B. Palmer, who from the evidence has 
be'en in the possession of the premises demanded since 
1814, and who claims to have acquired a title by adverse 
possession. This claim is resisted on the ground that he 
entered under a contract with the proprietors through their 
agent, and that consequently he cannot set up a title by ad
verse possession. The contract referred to, and which comes 
from the possession of the plaintiffs, is dated May 12, 1814, 
and is between Palmer and John Peck, agent of the proprie
tors of No. 7, now Roxbury, by Eben Poor, his attorney. 
By this, Palmer agrees to purchase, and the plantiffs to sell 
lot No. 13, R. 11, containing one hundred and fifty-six acres, 
and also a part of lot No. 16, R. 10, adjoining Swift river, 
and containing seventy-nine acres. Two plans have been 
introduced differing very materially, and from the evidence 
it is entirely doubtful, which is prior in time, or to which the 
greater credit should be given. The wdt evidently refers 
to one plan, the contract between the plaintiffs and Palmer, 
to the other. Accirding to the plan referred to in the con
tract, lot No. 13, R. 11, was sold by Palmer to Phineas 
Taylor, and is not demanded in the present action. Ac
cording to the same plan, lot No. 16, R. 10, is on the west 
side of Sw~ft river, as is the seventy-nine acre tract, which 
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is last descri!Jed in the contract. The contract of 1814 
does not refe1· to the tract described in tho writ as on the 
eastern side of Swift river. The occupation of this tract 
by Palmer has boon open, notorious aud adverse for over 
forty years, and his title to this portion of the premises de
manded is unquestioned. 

By a comparison of plans it is very apparent that ·what 
in the writ is dcscri!Jed as lot No. 14, R. 11, is identical 
with the tract of seventy-nine acros1 to which tho contract of 
1814 refers. 

From tho evidence reportou, it i::; manifest that Palmorr 
tluring tho whole period of time which has elapsed since his 
contract was made, has recognized the title of tho plaintiff:\ 
and that his occupation was in subordination to their rights. 
Ho has made payments in part performance of that contr[J,ct; 
he has uniformly treated it as subsisting, and docs not seem 
to have done any act necessarily inconsistent with their title, 
or adverse thereto. 

The right of the plaintiffs as a corporate body, to main
tain tho present suit, is admitted by tho pleadings. When 
the proprietary was organized docs not appear. It is how
ever in proof, that those in whom tho title is shown to have 
irested as tenants in common, have acted as members thereof. 
The proprietary has claimed and exercised control over the 
township; they have been in possession of tho contracts 
made by their agents, and of the notes grYcn on such con
tracts, and have received payments made by tho contracting 
parties, and haYC allowed them in part performance thereof. 
The title of thcl plaintiffs may well be considered as estab
lished under tho circumstances of the case1 as against the 
tenant, or Palmer, under whom ho claims. Copp v. Lamb, 
3 Fairf. 312. 

It has been urged that the deed fr•m Mary Gilman to 
George Blake, dated March 16, lSIG, iH of eight thousand 
acres, in one of eight lots; that consequently Blake was not 
a tenant in common of the whole tract, and that there were two 
different sets of tenancies in common in tho township, and 
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that it did not appear to which, the lot in dispute belonged. 
Upon examining the deed to Blake, it will be perceived that 
he held his interest as tenant of the whole township. 
The supposed fact upon which the argument rested, docs 
not exist. ' 

It has been further urged, that the amount clue the propri
etors has been paid, and that from the lapse of time a deed 
may be presumed. The evidence tends to show that the 
plaintiffs have been nearly, if not entirely paid. But at the 
same time, it is manifest from the admissions of Palmer, 
made within a few years, that he has not received any con
Ycyauce, and we know of no principle of law which would 
justify us in inferring a conveyance against the express ad
missions of the party, that one has not been made. If the 
amount due has been paid, the proprietary must be viewed 
as holding the land in trust, for the benefit of the party in 
interest, and may be compelled in equity to execute a con
veyance upon such terms and conditions as the just rights 
of the parties may require. 

The plaintiffs arc entitled to recover lot No. 14, R. 11, 
·which is identical with the tract of seventy-nine acres refer
red to in the contract made with the proprietary. 

Shepley and Dana, for ~laintiffs. 

May, for defendant. 

Defendant defaulted. 

GILBERT versus CURTIS. 

In an action involving the boundaries of the land, the grantor is a compe
tent witness for the grantee, after he is released from his covenants of war
ranty, notwithstanding he has reserved in his deed the right to retake 
possession, and have the use of the same during his life, should he need it 
for his support. 

In determining the place where i;t monument, described in a deed, stood, 
the acts of the proprietors of the adjoining lots, in ascertaining and estab
lishing the old boundary, many years before a question concerning its loca
tion arose, are admissible in evidence. 
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ON EXCEPTIONS from Nisi Prius, HOWARD, J., presiding. 
TRESPASS quare clau"sum. 
The plaintiff introduced a deed of the premises, from 

James D. Gilbert to himself, containing the usual covenants 
of warranty, and in which the grantor reserved the right to 
take possession and have the use of the land during his life, 
in case he should fall into a condition of need. 

Objection was made to the witness, 1, on the ground of 
interest as warrantor, and 2, as incompetent on account of 
the reservation in the deed. 

When the witness produced a release from bis covenants 
of warranty, he was allowed to testify. 

The defendant introduced a deed from Elijah Gilbert to 
Caleb Gilbert, dated Dec. 17, 1816, describing a line run
ning from a birch tree, northerly parellel with the end line 
of the lots, to the side line of lot No. 161; thence westerly, 
on said line, about fortg rods to a stake and stones. 

The principal question was as to the length of this last 
line. The plaintiff contended that it should be extended 
about fifty-two rods; and offered testimony tending to show 
that in the fall of 1826, after the death of Elijah Gilbert, 
his three sons, his grantees, viz.: Josiah, Caleb and James 
D. Gilbert, being the proprietors of the adjoining lands, 
erected a monument at that point, intending to conform to 
the description in the deed from Elijah to Caleb Gilbert, 
tnd run a line northerly from it, parellel with the end lines 
of the lots. 

The defendant objected to this testimony as inadmissible, 
but the Judg\l received it, submitting it to the jury, to de
termine from the evidence in the case, whether the monu
ment was placed upon the spot referred to in the deed to 
Caleb Gilbert, as where the stake and stones were situated. 

The defendant claimed under Caleb, and the plaintiff 
under Josiah and James D. Gilbert. 

The counsel for defendant requested the instruction, that 
monuments, mentioned in the deed, and not then existing, 
and which were not erected until ten years after, in order to 
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conform to the deed, -will not be regarded as the monuments 
referred to, and will not control the distances given in the deed. 

The Judge declined so to instruct the jury, but did in
struct them, that the testimony in reference to the erection 
of boundaries, ten years after the deed was made, by pro
prietors of the adjoining lands, being the parties to the 
deeds from Elijah Gilbert, was proper for their considera
tion, in determining the true boundaries of the land men• 
tioned in the deed, but that it was not conclusive and might 
not control the rights of the parties . 

.A verdict was returned for the plaintiff. 
The defendant excepted. 

Ludden, for defendant. -1. The grantor under the res
ervation in his. deed, ought not to have been admitted to 
testify. Lunt v. Brown, 13 Maine, 236; Freeman v. Blan• 
chard, 21 Maine, 446. 

By the terms of the deed he reserved a life estate. - What 
else can be made of it? In reserving the right to enjoy, 
he reserved the enjoyment itself, with the condition between 
himself and his grante~ as to his need of it, which is at 
most a question between themselves. 

2. The requested instruction should have been given; it 
had reference to the time when, and the parties by whom 
monuments may be erected in order to conform to monu
ments mentioned in the deed, which are in law to govern 
the extent and control the length of the line named in the 
deed. If monuments are mentioned in the deed and after
wards erected in order to conform to it, that must be done 
immediately and by the parties to the deed. Ken. Pur• 
chase v. Tiffany, l Greenl. 219; Frost v. Spaulding, 19 
Pick. 445; 1 · Greenl. Ev. 301, note. 

3. The instruction given was wrong. The construc
tion given by parties themselves to boundaries is always 
proper testimony in reference to the true boundary; but 
never in order to conform to a monument mentioned in 
the deed, unless made by the parties to the deed, Make• 
peace v. Bancroft, 12 Mass. 469; Blan(;y v. Rice, 20 Pick. 62, 

• 
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None but parties to the deed could ever erect a monu
ment in order to conform to a call in the deed, Proprie
tors of adjoining lands may perform acts which may be 
proper evidence in determining the true boundary if they 
have not a common grantor, but they may not in any case 
except with the grantor, determine a call in the deed. 

And then the proprietors of adjoining lands cannot de
termine tho true boundaries against those deedR. If the 
monuments do not exist, the distance must control until it 
is shown that monuments intended to conform to those 
in the deed were forthwith erected by parties to the deed. 

TY. Gilbert, for plaintiff. 

CuTTIXG, J. - It is contended, that James_ D. Gilbert, 
after being released from his covenants of w;rranty, was 
still an interested witncs", because, in his deed to the plain
tiff, he reserved to himself "tho right to resume possession 
of tho premises conveyed, and hold the same in case he 
should fall into a condition of need, and hold the same to 
his use, so long ail ho may be in need' of tho profits thereof 
during his life." Dut the witness stands imli:fferent as to 
the legal effect of tho judgment, whether favorable or other
wise to tho plaintiff, for it will 13ettlc nothing except the 
rights of the parties in thi,, suit; and brsidos, whether the 
witness will ever be under the necessity of resorting to his 
resenation, is a fact too uncertain, remote and contingent 
to render him incompetent. 

The principal question at tho trial was, as to how far 
westerly on the north line of lot numbered twenty a cer
tain line extended, described in Elijah Gilbert's deed to 
Caleb Gilbert, of December 17, 1816, as'' about forty rods 
to a stake and Rtoncs." 

Tho plaintiff offered testimony tending to show that tlie 
proprietors of the adjoining lands, in the fall of 1826, erect
ed a m~nument at a point some twelve rods further west
erly, intending to conform to tho description in the deed. 
This, together with some testimony as to the defendants' 
claim, constituted all the evidence touching the termination 
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of that line, or the actual original location of the stake and 
stones. The plaintiff's testimony was clearly admissible, 
as showing the acts of the adjoining owners; and the in
structions, that such was proper for the jury to consider in 
determining the true boundaries of the land mentioned in 
the deed with the qualification, that it was not conclusive, 
were unexceptionable. The length of the line was uncer
tain; the monuments referred to in the deed, (supposing 
them originally to have existed,) had been destroyed. How 

· were the parties then to ascertain the true boundary, unless 
it were by evidence of the subsequent acts of the adjoining 
proprietors in amicably ascertaining and establishing the 
old boundary, more than twenty years before the commence
ment of the present action? The proof was not admitted 
to establish a new corner, but to show where tho old one 
originally existed; to "determine the true boundaries of 
the land mentioned in the deed," and the ruling was more 
favorable for the defendant than the opinion of the Court 
in Stone v. Clark, 1 Met. 378, that "when both parties 
agree as to the boundaries and lines of a lot, they must be 
taken to be the true boundaries and lines, unless the con
trary can be clearly shown." 

The requested instruction was based on the hypothesis, 
that no monument was erected at the date of the deed, as 
to which there was no evidence, and the instructions given 
were all that the case required and the exceptions must 
be overruled, and judgment on the verdict. 

SHEPLEY, C. J., and RrcE and HATHAWAY, J. J., concurred. 

TWEED versus LIBBEY. 

The degree of certainty required in a plea in abatement is such, as to exclude 
all such supposable matters, as would, if alleged on the opposite side, defeat 
the plea. 

Thus, when the plea is to the mode of service of the writ, that the defendant's 
property was attached, but by the return thereof, no summons in the form of 
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law was delivered to him, or left at the place of his last and usual abode, it 
is defective, although in the writ, he is declared against as an inhabitant 
of this State. 

ON REPORT from Nisi Prius, WELLS, J., presiding. 
AssuMPSIT, on a note of hand. 
The writ was dated August 30, 1850, and described the 

defendant of "Byron, in the county of Oxford." 
The officer's return thereon was in these words: 

"Oxford ss., Sept. 21, 1850. 
"At 8 o'clock in the forenoon, by virtue of this writ, I 

have attached all the right, title and interest the within 
named Daniel P. Libbey has, in and to any and all real 
estate in the county of Oxford, and have made return there
of to the registry of deeds, agreeable to statute." 

At the Nov. Term, 1852, the defendant filed a plea in 
abatement, wherein he prayed judgment, and that the writ 
abate," because, he says, his estate has been attached by virtue 
of said writ, and yet by the return thereof, it does not appear 
that any summons in form of law has been delivered to him, 
or left at his dwellinghouse or place of his last and usual 
abode as the law directs, whereupon he prays judgment of 
the same writ, and that it be quashed, and for his costs." 

To that plea there was a demurrer, and joinder in de
murrer. 

Upon the writ, officer's return and pleadings, it was 
agreed that the case should be heard by the full Court, 
and such disposition made of it as shall be in accordance 
with the law. 

C. W. Walton, for defendant. 
The appearance of the defendant in this case is special, 

and there has been no waiver of defects in the service of the 
writ, or want of legal notice to the defendant. In this case 
the defendant has put in a plea in abatement, to which there 
is a demurrer, and if it is contended by plaintiff that the 
plea in abatement is insufficient, in not averring that the 
defendant was an inhabitant of the State; our answer is, 
that the defendant is described by plaintiff as an inhabitant 
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of the State in his writ, and that the case is not presented 
to the Court in the usual manner, upon plea in abatement, 
but upon a report or agreed statement, by which the Court 
is authorized to look into, and examine all the facts of the 
case as presented by the report. 

Virgin, for plaintiff. 
The only question that can rightfully arise in this case is, 

whether the plea in abatement is good or bad. 
It is defective in not alleging that defendant was not an 

inhabitant of the State when the attachment was made. If 
he was not, service of the writ may be made, and the service 
and return complete and sufficient, without a summons being 
left or delivered in either mode stated in the plea, or in the 
section of the statute on which the plea appears to have been 
framed. Every allegation in the plea may be true, and yet 
the service and return be good; which cannot be the case 
with a good plea in abatement, since it must contain such 
technical accuracy, as shall exclude all supposable matters, 
which, if alleged on the part of the plaintiff, would defeat it. 
Adams v. Hodsdon t al. 33 Maine, 225. 

TENNEY, J. -The defendant pleaded in abatement, that 
his estate had been attached, by virtue of the writ; and by 
the return on the same it does not appear that any sum
mons in form of law has been delivered to him, or left at 
his dwellinghouse, or place of his last and usual abode, as 
the law directs. To this plea there is a general demurrer 
and joinder. 

The degree of certainty required in a plea in abatement, 
is such as to exclude all such supposable matter, as would, 
if alleged on the opposite side, defeat the plea. Gould's 
PL c. 3, § 57. 

The plea in this case is clearly bad. Every allegation 
therein may be true, and the service of the writ sufficient. 
By R. S. c. 114, § § 27 and 28, other modes of service are 
provided. When the defendant in the writ has never been 
an inhabitant of the State, or has removed therefrom, both 
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when he has and when he has not a tenant, agent or attorney 
within the same. 

It is insisted, that this objection to the plea cannot avai11 

because the defendant is described in the writ as being of 
Byron, in the county of Oxford. The provisions referred 
to, are applicable to the time, when an attempt may be 
made to complete the serv;ice of the writ, and not when the 
writ is made out. 'l'he date of the writ in this case, is on 
Aug. 30, 1850, and the attachment of real estate is subse-
quent to.that time. Plea adjudged bad. 

Respondeas ouster. 

SHEPLEY, C. J. 1 and WELLS and How ARD, J. J., concurred. 

BIGELOW versus HILLMAN 9" als. 

Although no evidence is produeed of the legal laying out of a town way. 
that fact may be inferred after a long series of years, in connexion with other 
facts tending to show that it was a town way. 

The mere use by the public of a town way for many years, will not divest the 
town of its jurisdiction over it. ' 

An unrestricted vote to discontinue a town way, takes effect from its passage; 
though the meeting at which it is passed, may be adjourned to a subsequent 
day. 

Whether such a vote can be reconsidered, after the rights of third parties 
have intervened, qi,ere. 

Where one enters on land to which he has no title, nor justifies such entry 
under one claiming title, he cannot controvert the right of the party in pos
session. 

ON REPORT from Nisi Prius, WELLS, J., presiding. 
TRESP Ass, quare clausum. 
'l'he brief statement filed by the defendants set forth, 

that the locus in quo was a common and public highway, &c., 
and the acts by them done, were what they might lawfully 
do in passing and repairing the same. 

Before the alleged trespass the town of Livermore had 
discontinued the way, and the plaintiff had enclosed it and 
put it in a state of cultivation. 

The plaintiff derived his title to the premises from two 
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deeds of warranty, one from E. G. Howard, in 1836, in 
which was this clause - "reserving roads as now traveled 
through said premises;" the other from Oliver Pettengill, 
in 1850, in which was the following,-" reserving a privilege 
for all public highways legally across the s:ime." [The facts 
proved appear in the opinion. J 

The case w:is submitted to the Court, upon the evidence 
reported, for a decision in accordance with the law. 

Walton, for the defendants. 
1. The right of way may be :icquired by user, and the right 

thus acquired will be coextensive with the use. When such 
use continues twenty years, the presumption in favor of the 
right becomes conclusive. Coolidge v. Learned, 8 Pick. 
504; Sargeant v. Ballard, 9 Pick. 251; Bolivar Manf. 
Co. v. Neponset Manf. Co., 16 Pick. 241. 

This rule is recognized in our R. S., c. 14 7, § 14. 
2. , The use of this way in Livermore was never limited 

so as to make it a private way, nor was it limited in its use 
to the inhabifants of Livermore so as to make it a town 
way. It was used as a thoroughfare from Kennebec to 
Paris and the western part of Oxford county. Therefore 
the town of Livermore had no power to shut it up, and their 
vote discontinuing it was void. 

3. But the plaintiff has introduced some records of the 
town here from which it may be contended, that this way 
was laid out by the town of Livermore. To this we have 
two answers. -1. May not a laying out or dedication of a 
way, coextensive with its use, be presumed and be as effec
tn:11 for all practical purposes, as if such proceedings had 
been had, provided such use has been continued, open and 
notorious for upwards of 30 years; a private w:iy may be 
enl:irged by user into a town way, and a town way into a 
highway or thoroughfare. 2. But the original laying out 
was not in conformity with law. It does not appear, tlmt 
any report to the town of the laying out by the selectmen 
was made previous to the yotc of acceptance. The article 
in the warrant "to accept and discontinue roads," was too 
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general in its terms to authorize the acceptance of any road 
that might be ptepared. There is no width given for the 
road, it is a mere line. Neither is it stated in the vote of 
acceptance whether the "road" was understood to be a 
highway, town way or private way. The character of the 
way is not attended to and none of the proceedings are 
conformable to law. Todd v. Rome, 2 Maine, 55; Harlow 
v. Pike, 3 Maine, 438; Young v. Garland, 18 Maine, 109; 
State v. Sturtivant, 18 Maine, 66; Christs Church v. Wood
ward, 26 Maine, 172 ; Carlton v. The State, 8 Blackford, 
208; Hayes v. Shackford, 3 N. H. 10. 

4. We contend, that the Court should make a distinction 
in records that are legal as far as they go, and are only 
deficient in not stating all the requirements of law, and 
those which show proceedings none of which are conform
able to law. If those of the latter class are put in, they 
should not be allowed to rebut the presumption of. law 
arising from more than 30 years use of the road by the 
public. 

5. The plaintiff fails to prove his title to the locus in 
quo. There is a reservation in his deed not only of the 
right of way, but of the land itself covered by the way. 

6. The town meeting at which the vote of discontinuance 
took place, was continued till after the r.oad was fenced up 
by the plaintiff and till after the obstruction had been re
moved by the defendants. Such a vote commonly takes 
effect from the time when the meeting was finally adjourned, 
because during all that time, the article could not be con
sidered as disposed of, the town having the right to re-con
sider the vote of discontinuance at any time during the same 
meeting; and that pending such meeting the road could not 
legally be shut up. 

Washburn, for the plaintiff. 

RICE, J. - The locus in quo, was, at the time of the al
leged trespass, within the inclosure, and under the cultiva
tion of the plaintiff. Prior to that time, and for a period 
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of more than thirty years, it had been used as a way over 
which the inhabitants of the town of Livermore, and the 
public generally, had, at their pleasure, passed and repassed. 
The town of Livermore in 1851, prior to the time when 
the plaintiff inclosed the premises, had, at a meeting legally 
called; voted to discontinue the way over the land enclosed 
by the plaintiff. The principal question raised for consid
eration is, whether it was such a way as could lawfully be 
discontinued by the town. 

Our statute recognizes three distinct classes of ways, 
to wit; public highways, town ways and private ways, and 
prescribes the mode by which each may be established. 

The existence of either is ordinarily proved by the re
cord of the proceedings, by which such ways are laid out, 
located and established. The existence of either class may 
also be established by proof of dedication, or such long 
continued use as will raise the presumption that they were 
originally legally established, but at a period so remote 
that the record evidence thereof has been lost by lapse of 
time. 

Where the existence of a way is proyed by record, the 
record will of course determine its character, whether it 
be a public highway, town way or priyate way. But when 
evidence of usage is relied upon to establish the existence 
of a way, the character of that usage and the purposes for 
which it has been used, will have a tendency to distinguish 
the class within which it will fall. 

The law confides the duty of laying out priYate ways and 
town ways, which are designed principally for private con
·venience, or the accommodation of particular localities, to 
the town, or local authorities. Whereas, the establishment 
of public highways, which are designed for the accommoda
tion of the great public, by opening thoroughfares from 
locations and sections of country remote from each other, 
and in which private and local convenience is made subordi
nate to the more enlarged necessities of the whole public, 
is confided to County Commissioners. 
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Those distinctions apply more particularly to tho manner 
of establishing and discontinuing ways, than to their use 
when established. Thus when a way is once opened, wheth
er it be· a public highway or a town ,rny, it is alike subject 
to the use of the whole public. All citizens having occa
sion, may lawfully pass thereon, irrespective of the partic
ular authority under which it had its origin. The rightful 
use of a town way is not limited to tho inhabitants of the 
town in which it is located, nor arc such inhabitants exclud
ed from the use of public highways. Nor does the fact 
that tho general public have used a town way for a long 
period of time change its character, or make it a public 
highway, otherwise all town ways would in process of time 
lose their distinctive character, and the jurisdiction of town 
officers over the ways, be wholly transferred to County 
Commissioners. Something more, therefore, than mere user 
by the general public, is required to dirnst towns of their 
jurisdiction, and convert established town ways into public 
highways. That change can only be effected by tho official 
intorpo,;ition of the County Commissioners. 

The material questions presented by the case at bar are, 
how, and by what authority, was tho way in question origin
ally established? What was its original character'? Tho 
defendants contend, that inasmuch as there is evidence that 
strangers had been accustomed to pass upon it, and as it 
had been used as a thoroughfare for travelers from different 
counties, and inasmuch as the plaintiff had failed to pro
duce a record showing that it was legally laid out and es
tablished by authority of the town, the presumption of right 
must be as extensive as tho use, and therefore it must be 
deemed to be a public highway, and as such, subject only 
to the jurisdiction of the County Commissioners. 

The plaintiff on the other hand, contends that he does 
show the origin of the way, and although tho records arc 
incomplete, and clo not show all the proceedings necessary 
to constitute a legal laying out by authority of tho town, 
yet these records do show. enough to raise tho presumption 
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that the way was at its origin legally established by authority 
of the town, which presumption is confirmed and strength
ened by the acts of the town and county since that time. 

The defective records of the proceedings of a town may 
be introduced, as well as other testimony tending to prove 
that a way was laid out as a town way. State v. Bigelow, 
34 Maine, 243; Avery v. Stewart o/ al. 1 Cush. 496. 

The records of the town of Livermore, show that the 
town, in 1816, voted to accept the road in question. It 
was proved that said way was opened in 1818, by said town, 
and continued to be repaired by the inhabitants of said 
town from time to time, until discontinued; and was fenced 
out about three rods wide. It also appeared that said road 
was made on the ground where the selectmen run it out, 
before the vote of acceptance in 1816. It further appeared 
from the records of the court of sessions, that two of the 
inhabitants over whose land said road passed, appealed from 
the adjudication of the selectmen of said town, in regard to 
damages, and the question was referred to a committee 
agreed upon between the agent of said town, and the pe
titioners, and that said committee awarded damages in favor 
of the appellants, which damages, thus awarded, were after
wards paid by the town. 

These facts all tend directly to prove that the road was 
originally established as a town way, and to repel the con
clusion that it was a legally established public highway. 
Nor are these facts overcome, or materially weakened, from 
the consideration that it was, after it was opened, used by 
everybody who chose to use it; or that it was used as a 
thoroughfare for persons passing from Kennebec to Paris 
and the western part of Oxford county; or that it connect
ed at each end with other public thoroughfares. .A.s has 
already been remarked, all town ways are subject to the 
use of the general public, but do not by that use lose their 
distinctive character of town ways; nor are towns thereby 
divested of their jurisdiction over them. 

We are therefore of opinion, that the legitimate inference 
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to be deduced from tho facts in the case is, that tho way in 
question was a town way, and as such it was competent for 
the town to discontinue it. 

But it is objected that the town meeting at which the 
vote was passed to discontinue this way, was adjourned to 
a day subsequent to the time when tho plaintiff erected his 
fences, and subsequent also to the day on which the de
fendants committed the alleged trespass, by removing said 
fences, and that said vote could only take effect from the 
day of the final adjournment of the meeting; because, it is 
contended, it was in tho power of tho town, at any time 
during the continuation of the meeting, 'to reconsider their 
vote by which the road had been discontinued. 

Without considering whether it would be competent for 
a town to reconsider a vote, after the rights of third parties 
had intervened, dependent upon such vote, which may well 
be doubted, it is sufficient in this case, that the vote discon
tinuing this road was absolute in its terms, and at most, 
could be liable only to the contingency of being reconsid
ered at the adjourned meeting. That contingency never 
happened. The rights of the plaintiff under that vote, if 
deemed contingent until tho final adjournment of tho meet-• 
ing, then became absolute, and related back to the day on 
which the vote was actually passed. 

The case finds that the plaintiff was in tho actual posses
sion and occupation of the premises, and the defendants 
show no title thereto, nor do they claim to justify under 
any party who does claim title. They are not therefore in 
a position to contest the validity of the plaintiff's title. 
Dolloff v. Hardy, 26 Maine, 545 . 

.A. default is therefore to be entered, and damages as
sessed according to the agreement of parties. 

SHEPLEY, C. J., and HATHAWAY and CUTTING, J. J., con
curred. 
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CHAPMAN versus TWITCHELL. 

"Where the plaintiff referred to a third person to show the corner boundary 
of his land, and such third person pointed out a stump as such corner; the 
act is in t:':ie nature of an admission, and admissible in evidence against the 
plaintiff. 

Traditionary evidence, in relation to the boundaries of a private estate, when 
not identical with one of a public nature, cannot be received. 

The authenticity of a plan cannot be established by certificates made upon it 
lJy one deceased, who was not the surveyor. 

Neither the declarations nor certificates of a deceased person, concerning the 
limits and boundaries of lots between individuals, of which he was never 
owner nor possessor, are admissible as evidence, 

ON EXCEPTIONS from Nisi Prius, How.ARD, J., presiding. 
TRESPASS quare clausum, and cutting down and carrying 

away pine trees. 
The cutting was admitted, and the question in the case 

was one of the eastern boundary of lot No. 18, in the town 
of Bethel. 

The defendant, with othBr testimony, introduced one James 
Walker who testified, that in conversation about this lot, he 
requested the plaintiff to show him where the north-east 
corner of the land was. The plaintiff made some excuse, 
said "that Twitchell's boys had cut down the corner, and 
said Twitchell can show you where the corner is." Twitch
ell went and s,owed us the corner and the white pine stump. 
This stump was claimed as the corner by the defendant. 
To this testimony the plaintiff objected, but the Judge ad
mitted it. The plaintiff having proved, that one Joseph 
Twitchell had been long dead, and was a surveyor, who 
originally run lines in said Bethel; that he was the father of 
Eli Twitchell, and that Eli, during his life time, kept the plans 
and records of the proprietors of Bethel, and that Eli had 
long since deceased and was an old man when he died; in
troduced one M. B. Bartlett. .A. plan was exhibited to the 
witness having upon it this certificate.-" This plan is the 
original one taken by Capt. Joseph Twitchell, it being the 
first plan of the town of Bethel. "Eli Twitchell." 
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The witness said the plan appeared to him to be the 
one he had seen in the possession of Eli Twitchell. He 
thought it was the one. The signature to the certificate, he 
knew to be the handwriting of Eli, whom he had often seen 
write. He had often seen him consulting this plan at the 
town clerk's office in Bethel where it then was. 

The plaintiff then offered to introduce said plan, but it 
was objected to and excluded by the Court. 

The jury returned a verdict for defendant and the plain
tiff excepted. 

Shepley iy Dana, for the plaintiff. 
1. The plaintiff is not in any manner connected with the 

transaction testified of by Walker. The whole is res inter 
alios acta, and has no legitimate bearing either on his rights 
or on this case. He is not bound by their going, in his ab
sence and without his direction, to one corner rather than 
another. It is of no consequence to him what stump or tree 
was shown by Twitchell as the corner. He was not there, 
nor was the fact communicated to him afterwards. This 
evidence should have been excluded. 

2. The plan should have been admitted. The prelimi
nary proof was full. It was an ancient plan. It was not 
a mere private paper. Its public nature is to be remarked 
from the place in which it was usually kept, the town Clerk's 
office, where it was consulted as a plan of the original 
division of the town. Coming from that place, it has every 
stamp of being what it purports to be, and was in fact the 
best evidence of the actual original division of the townr 
that ever existed. 

If Eli Twitchell had been present at the trial and testi
fied, that this was the original plan made by the surveyorr 
it would have been sufficient. We have his declaration to 
that effect, made long since, and in· questions of boundaries 
hearsay must, to a certain extent, be adopted as evidence to 
designate them. 17 Vin. Abr. 86 ; 2 Rolle. Abr. 186. 

It is common to admit declarations of old people, who 
are ,dead; for then, as to ancient bounds, this is the best 
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eviden,ce the nature of the case admits. Blyther v. Suth
erland, 3 M~Cord, R. 258 and 229; Porter v. Warren, 2 
Root, 22; Boardman v. Reed's lessees, 6 Peters, 341. -

May, for defendant, made an elaborate argument in 
writing, sustaining the rulings of the Court. .As to the in
troduction of the plan, it was a sufficient objection, that no 
such plan was referred to in any of the deeds in the case . 
.And there was no more reason why the certificate of Eli 
Twitchell should be received as evidence in this case, as to 
the issue between these parties, than why any man's cer
tificate of any fact should not be received as evidence in 
a court of law after his death in any case whatever. This 
certificate does not fall within any former rule for the ad
mission of statements not under the sanction of an oath. 
McKenney v. Waite, 20 Maine, 349; Oldtown v. Shapleigh, 
33 Maine, 278. 

It is a certificate in no way against the interest of the 
party making it, nor was it "made by a person in the ordi
nary course of his business of acts or matters, or which 
his duty in such business required him to do for others. 
Nichols v. Webb, 8 Wheat. 337; Patteshall v. Turford, 3 
Barr. & .Ad. 8, 90. 

WELLS, J. -The question between the parties was, how 
far eastward lot numbered eighteen extended. The defend-

• ant contended, that one of its eastern bounds was a white 
pine stump. James Walker, introduced by the defendant, 
testified that he and others went to the plaintiff, and asked 
him to show the north-east corner of the land bonded; that 
he said, Twitchell could show them where the corner was ; 
that Twitchell went and showed them the corner, and the 
white pine stump. It does not appear by the exceptions, 
whether Twitchell was the defendant or some other person, 
but it is said in argument, that he was not the defendant. 
Twitchell made no declaration, that what he pointed out was 
the boundary. It is not stated that he said any thing, but it 
may be implied, that he was not entirely silent while he per
formed the acts. The language of the plaintiff would indi-
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cate, that confidence could be reposed in the knowledge and 
fidelity of Twitchell. If Twitchell had gone with Walker 
and had pointed out the boundary, and the inf~rmation, con
cerning what he did, had been communicated to the plaintiff, 
who should admit the accuracy of Twitchell, no doubt could 
exist, that such an admission could be legally received in evi
dence. What the plaintiff did say is equivalent to admission, 
that Twitchell knew the boundary, and would point it out 
truly. A.n admission, that one will perform an act correctly, 
is very nearly allied to an admission, that it has been so 
done, after it has taken place. 

The admissions of a third person are receivable in evi
dence against the party who has expressly referred another 
to him for information in regard to an uncertain or disputed 
fact. In such cases the party is bound by the declarations 
of the person referred to, in the same manner, and to the 
same extent, as if they were made by himself. I Greenl. 
Ev. § 182; Williams v. Innes, I Camp. 364. 

In the present case the conversation was between the 
plaintiff and the witness Walker. But it is to be regarded 
as an admission, and on this principle it is to be received, 
although not made to the party to the suit. Brock v. Kent, 
I Camp. 366, in note. 

The testimony of the acts of 'l'witchell was properly ad
mitted. The estimate of timber west of the white pi~e 
stump, and the certificates of it, do not appear to have any 
bearing upon the question at issue; they· are immaterial 
facts, and could not in any manner have prejudiced the rights 
of the plaintiff. 

The authenticity of the plan offered in evidence by the 
plaintiff, could not be established by the declarations of Eli 
'l'witchell. The fact, that he had long since died, would not 
authorize their reception, any more than the declarations of 
deceased witnesses in ordinary cases. Assuming that the 
plan, which is not exhibited with the papers in the case, pur
ports to delineate the lines of the several lots in Bethel, 
and that the certificate of Eli Twitchell, made upon it, is an 
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affirmation of their correctness, it could not be regarded as 
legally admissible. Traditionary evidence may be admissi
ble in relation to the boundaries of parishes, manors, and the 
like, which are of public interest, and generally of remote 
antiquity, but it is inadmissible for the purpose of proving the 
boundary of a private estate, when not identical with one of 
a public nature. 1 Greenl. Ev. § 145. It would be a new 
eleme.nt in the law of evidence, to admit the diagrams or 
declarations of deceased persons for the purpose of proving 
the limits or boundaries of lots between individuals, when 
those persons were never the owners or possessors of them. 

Exceptions overruled. 

SHEPLEY, C. J., and TENNEY, RICE and APPLETON, J. J., 
concurred. 

PIERCE versus FAUN CE. 

Construction of deeds. 

Of the terms " more or less," in a deed. 

The quantity of land named, governs the construction of a deed, in the ab
sence of a reference to monuments, or of other more definite description. 

"Where no practical construction of a conveyance is given by the parties, by 
establishing monuments or boundaries, their acts upon the land and declara
tions concerning it, are not admissible in evidence to affect its legal construc
tion. 

ON REPORT from Nisi Prius, WELLS, J., presiding. 
TRESPASS quare clausum, and cutting two trees. 
The cutting of the trees was admitted, and their value; 

and both parties claimed title to the land on which they 
stood. 

The plaintiff claimed title under a levy made in 1842, 
upon the land as the property of William Prince, on an ex
ecution in favor of William Cousins, and by a deed of the 
land levied upon, from said £Jousins to himself, dated in 
1845. 

The defendant traced his title, by introducing a deed of 
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warranty from James Dunn to Robert Waterman, for the 
consideration of $500, dated May 3, 1814, in which the de
scription was in these words, "a certain tract of land situ
ated in Hebron, in the county of Oxford, containing sixty
seven acres more or less, and being on the north side of the 
lot marked' G,' in said Hebron, (now Oxford) with privilege 
of a road or roads through the same if necessary, and being 
the same land I purchased of Joshua, Abba and Godfrey 
Grosvenor." 

Also a deed from said Waterman to William Prince, 
dated May 12, 1817, for the consideration of $450, contain
ing tho same description in the deed of James Dunn, except
ing that it concluded thus, "being the same I purchased of 
James Dunn." 

Also a deed from said Prince to Mary Chipman, dated 
Oct. 26, 1836, for the consideration of $167, in which the 
description read thus: "a certain tract of land situated in 
said Oxford, containing twenty-five acres, (more or less,) 
and being on the north side of the lot marked "G," in said 
Oxford, with the privilege of a road or roads, if necessary, 
through the same, it being the same land I purchased, and 
was deeded to me by Robert Waterman." 

Also a deed from said Chipman and her husband to Or
ville Byram, dated April 24, 1838, for the consideration of 
$200, in which the description read thus; "a certain tract 
of land situated in Oxford, containing twenty-five acres, 
more or less, and being on the northerly side of lot marked 
' G,' in said Oxford, with the privilege of a road or roads, 
if necessary, through the eame, it being the same land that 
William Prince, of said Oxford, bought of Robert Water
man." 

Also a deed of mortgage of the same premises from said 
Byram to Amos Chipman, the husband of said Mary, with 
the notes unpaid and assignment of the same to the de-
fendant. • 

The plaintiff then introduced a deed to tho defendant, of 
Diana Byram, dated Feb. 23, 1847, conveying to him her 
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right of dower in the land described in Chipman's deed to 
Byram. Also a deed from the defendant to Harriet H. 
Faunce, dated August 12, 1848, for the consideration of 
$200, the description being the same as that in the deed 
from William Prince to Mary Chipman. 

There was much evidence introduced tending to show by 
Byram's declarations, while he occupied under his mort
gage deed, that he claimed only 25 acres off lot "G," and 
the acts of William Prince, during that time, as to his 
occupancy of part of lot " G," by pasturing and cutting 
wood, and Prince's declarations to the officer who made the 
levy," that he sold off 25 acres only of lot" G." Chipman 
also testified, that in 1850, in answer to defendant, he told 
him "that he bought only 25 acres of William Prince." 

There was much other testimony introduced by both 
parties, as to the acts and declarations of those connected 
with these several conveyances, and all the parol testimony 
was seasonably objected to by one or the other party. 

After all the evidence was out, it was agreed, that the 
case should be reported by the Judge, and submitted to the 
full Court, upon so much of the testimony as was legally ad
missible, and a nonsuit or default to be entered as the law 
may require. And in case a default shall be entered, the 
amount of damages was agreed. 

N .. Clifford, for plaintiff. 
1. The levy conforms in all respects to the requirements 

of law and includes the land where the trespass was com
mitted. 

2. Where a deed is of doubtful construction as to bounda
ries, the construction given by the parties, as shown by 
their acts and admissions, is deemed to be the true one, 
unless the contrary is clearly shown. Stone v. Clark, 1 
Met. 378; Rockwell v. Adams, 6 Wend. 467; 3 Mass. 362; 
10 Mass. 149; 1 Term R. 701; 8 Cow. 273; 7 East, 199; 7 
Met. 484. 

3. Parol evidence of the practical construction given to a 
deed, by the parties thereto, or those claiming under them, 

VOL, XXXVII, 9 
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is admissible, when the language thereof, especially in the 
description of the land conveyed, is doubtful. 16 Johns. 
17; 8 Conn. 439; 10 Met. 27; Clark v. Withey, 19 Wend. 
320; 4 Dana, 336; 13 Cow. 309; 7 Barr. 185. 

4. Deeds arc to be construed so as, if possible, to ef
fectuate the interest of the parties. Bryan v. Bradley, 
16 Conn. 474; Thomas v. Sumner, 3 Sum.170; Moore v. 
Gri.ffi n, 22 Maine, 350. 

5. The declarations of a former owner of land, made 
while he was proprietor of the estate, respecting the extent 
and boundaries thereof, are competent evidence against 
those claiming title under him. Treat v. Strickland~ 23 
Maine, 234. 

6. The defendant is limited by the terms of his deed, to 
twenty-five acres, and the land is situated according to the 
location at the time of the conveyance. 2 Ham. 327; 7 
Wend. 136; 14 Wend. 625; 4 Monr. 63; 13 Ala. 31; 
Hackett v. Sawyer, 14 N. I-I. 65. 

May, for defendant. 
1. The levy on which plaintiff relies, gives no title; be

cause the officer's return does not show, that the debtor, 
whose land was taken had any notice to select an appraiser, 
or that he did select one. R.. S. c. 94, § 4; Munroe v. Red
ing, 15 Maine, 153; Bannister v. Higginson, 15 Maine, 73; 
Dwinel v. Soper, 32 Maine, 119. 

2. The deed from Dunn to Waterman conveys "sixty
seven acres, more or less," on the north side of lot G. If 
there be no language in the deed more certain as to quantity 
than the words "sixty-seven acres, more or less," the words 
"more or less" will be rejected, and exactly sixty-seven 
acres will pass by the deed. Jackson v. Loomis, 18 Johns. 
81; 19 Johns. 449; Worthington o/ al v. Hyler, 4 Mass. 
205; Blaney v. Rice, 20 Pick. 62; Cutts v. King. 4 Maine, 
482; Stone v. Clark, 1 Mot. 378. 

3. The reference in the deeds from Dunn to Waterman, 
and from Waterman to Prince, and from Prince to Chipman, 
shows that it was the intention of the parties in each deed, 
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to convey the same tract or parcel of land that each grantor 
ha~ before had conveyed to him. These references being 
more certain than the number of acres mentioned in the deeds, 
as qualified by the words more or less, must control and 
pass the whole land which had been conveyed by the pre
vious deed. Abbott v. Pike, 33 Maine, 204. 

4. The parol evide~ce in the case, to the construction, is 
inadmissible, and if admitted would not change the case. 

How ARD, J. -The plaintiff claims title under a levy of 
execution upon the locus in quo, as the property of William 
Prince, in• July, 1842. The defendant not denying the acts· 
of alleged trespass, justifies under one deriving title from 
Prince, in 1836. It is assumed by the parties that the 
premises are a part, at least, of" lot marked G, in Hebron." 

In 1814, Dunn conveyed to Waterman by deed of general 
warranty, "a certain tract of land situated.in Hebron, (now 
Oxford,) in the county of Oxford, containing sixty-seven 
acres, more or less, and being on the north side of the lot 
marked "G," in said Hebron, with privilege of a road or 
roads, through the same, and being the same land I pur
chased of Joshua Albee and Godfrey Grosvenor." It ap
pears by the plan and survey submitted, that lot G, contain
,ed sixty-seven acres only. 

In the aqsence of a more definite description, or of other 
monuments, the quantity of land named must govern in the 
construction of the deed. The terms "more or less" neither 
limit nor extend the grant, but are generally used, in the ab
sence of definite knowledge of the boundaries and extent 
of the land intended to be conveyed, to exclude a construc
tion that the quantity named in the conveyance should be 
conelusive upon the parties. Cutts v. King, 5 Maine, 482 ; 
Blaney v. Rice, 20 Pick. 62. The conveyance of Dunn 
would, consequently, embrace the whole of lot G. 

Watertnan, in 1817, by a like deed of warranty conveyed 
to Prince, describing the premises in the same terms used 
in the deed of' Dunn to himself, and closing the description 
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with, "it being the same land I purchased of James Dunn." 
By that conveyance, Prince acquired title to all the land in 
lot G. This is not controverted; but in 1836, he conveyed 
to Mary Chipman, by deed with general covenants of war
ranty, "a certain tract of land situated in said Oxford, con
taining twenty-five acres, more or lessr and being on the north 
side of the lot marked G, in said Oxford, with the privilege 
of a road or roads, if necessary, through the same, it being 
the same land I purchased, and was deeded to me by 
Robert Waterman." 

It is a legal maxim, that every man's grant shall be taken 
by construction of law most forcibly against himself. Coker 
1 Inst. 183, a. By referring to the deed of Waterman to 
him, Prince made that a part of his conveyance; and it must 
be so regarded by legal construction. Field v. Huston, 21 
Maine, 69; Marr v. Hobson, 22 Maine, 321. The descrip
tion, though not agreeing in all respects, is sufficiently defi
nite to show what estate was intended to be conveyed; and 
is broad enough to embrace the whole tract contained in lot 
G. The number of acres mentioned, when qualified by the 
terms more or less, furnish but slight evidence of the extent 
of the grant; and when followed, as in the deed from Princer 
by a more definite description, it may be regarded as an 
estimate merely, by the parties, of the quantity of land in 
the absence of reliable information, rather than a designa
tion of the extent of the tract conveyed. Particular re
citals do not restrict a grant, when the general language of 
the conveyance is intelligible and effective. 

There is not satisfactory evidence, that the parties gave 
a practical construction to the conveyance of Prince, by 
establishing monuments or boundaries, and their acts and 
declarations do not affect its legal construction. The dec
larations of Prince and Chipman, after they had conveyedr 
tending to show the extent of their claims, and the con
struction of their deeds, were not admissible.. The fence 
across lot G, was not proved to have been a division fence, 
limiting the occupancy of the different tenants; nor was the 
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• occupation, and cutting trees upon the land by Prince, prov
ed to have been under claim of title, with knowledge of 
those claiming through his conveyance. By that conveyance, 
Prince parted with his title to lot G, and the subsequent levy 
upon it, by his creditor was inoperative. The plaintiff having 
neither title, nor possession, cannot maintain the action of 
trespass quare clausum fregit. Plaintiff twnsuit. 

SHEPLEY, C. J., and TENNEY and WELLS, J. J., concurred. 
APPLETON, J., dissented. 

LARRY versus LUNT. 

A right of way cannot be established by user, where such use arose by rea
son of a legal location. 

A town way, which had its origin and continuance by virtue of a legal loca-
tion, may be discontinued, although used for more than twenty years, 

ON FACTS AGREED. 
TRESPASS qua re clausum. 
The plaintiff was in possession of the Forbes farm, so 

called. The defendant with his team passed over a portion 
of it, but within the side lines of a way which had been 
traveled upwards of twenty-four years, in going to and re
turning from the Roberts farm, ( so called,) and for other 
purposes. There the road terminated. 

The defendant owned the Roberts farm, at the time of 
the a1leged trespass, and also a forty acre lot adjoining. 
There was no other road by which to get on and off the 
said Roberts farm, but there was a county road which run 
across one corner of said forty acre lot. 

By the town records, this way, on which the defendant 
was traveling, was laid out by the selectmen in 1825, and 
discontinued in 1849, and before the trespass complained of. 

The Court were at liberty to draw such inferences as a 
jury might, and to order a nonsuit or default according to 
law. 
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Black, for the plaintiff. • • 
1. The way was a town or private way, located by the 

authorities of the town, and duly accepted. It was opened, 
publicly used and acquiesced in for a series of years. Stat
ute of 1821, c. 108, § 9; 3 Maine, 438. 

2. If there was any informality or defect in the proceed
ings establishing the way, all objection on that account has 
been waived by neglect to take advantage of them. 11 
Mass. 447 ; 9 Pick. 51 ; 20 Pick. 71 ; 10 Pick. 519 ; 11 
Pick. 269 ; 1 Met. 336. 

3. If any way had been acquired by prescription, it was 
a private way. It does not appear that there were any 
buildings of any description upon it, but it simply led across 
the Forbes farm to the Roberts farm and there terminated. 
It could consequently have been used for no other purpose 
than for the benefit of the occupant of the Roberts farm, 
and for the purposes of its own repairs. 

4. It would not be a way of necessity. Convenience 
alone is not sufficient to create or continue a way. 24 Pick. 
102. 

5. The town may discontinue a town or private way at a 
meeting duly called for that purpose, without any action of 
the selectmen. The R. S. do not differ essentially from the 
statute of 1821, in that respect. 

The town did discontinue the way in question before the 
alleged trespass. R. S. c. 25, § 30; Latham v. Wilton, 23 
Maine, 125. 

Walton, for the defendant. 

SHEPLEY, C. J. - Upon the facts presented by the agreed 
statement, the defendant will find no justification for his 
passing across the farm of the plaintiff, unless he had ac
quired a right to do so, upon an existing way, established 
by usage, or laid out by the selectmen, and accepted by 
the town of Peru. 

No town way can be considered as established by its 
being used as a way, when such use appears to have had its 
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origin and continuance by virtue of a legal location, and 
when such way appears to have been legally discontinued. 
A. way appears to have been laid out by the selectmen of 
that town on June 15, 1825, across the farm now owned by 
the plaintiff, and to have been accepted by the town at a 
meeting holden on September 12, 1825. The warrant con
tained an article to accept any roads laid out by the select
men and reported at that time. 

It does not appear by the return of the selectmen, that 
the owners of the land were notified. There appears 
to have been an acquiescence.in its location and use, for more 
than twenty years, and the presumption of law is, that due 
notice was given. Harlow v. Pike, 3 Greenl. 438. No 
fact is presented tending to rebut that presumption. 

The return of the constable upon the warrant does not 
state how he notified the qualified voters. It does not ap
pear, that the town had agreed upon any mode, in which it 
should have been done. There appears by the record, to 
have been a meeting at the time and place, at which business 
was transacted. The presumption therefore is, that the 
voters had been summoned in such manner as the town had 
agreed upon. Ford v. Clough, 8 Greenl. 334. 

A. town meeting appears to have been summoned to be 
holden on March 5, 1849, by virtue of a warrant containing 
an article to see if the town would discontinue this way, 
and at the meeting a vote was passed to discontinue it. It 
is not perceived that it was not legally notified, as required 
by statute, c. 5, § 6. The town was authorized to discon
tinue such a way by statute, c. 25, § 30. 

The defence failing, the 
defendant is to be defaulted. 

WELLS, TENNEY, HOWARD and .APPLETON, J. J., concurred. 
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HOUGHTON versus HOUGHTON. 

To make an award upon a parol submission binding, it must be proved that 
the parties mutually and concurrently agreed to abide by it. 

,vhat words were used in making such agreement, and the meaning attached 
to them by the parties, under the circumstances of their utterance, can only 
be determined by the jury. 

A claim in set-off, to be available, must be due and payable at the time of the 
commencement of the plaintiff's action. 

But a mere liability as surety, existing at the time, but not discharged till after 
the plaintiff's suit, cannot be allowed in set-off. 

ON EXCEPTIONS from Nisi Prius, SHEPLEY, 0. J., presid
ing. 

AssuM:PSIT, for services rendered, on account annexed to 
the writ. 

The defence set up was, that the whole matter in suit had 
been referred under a parol submission to referees, who 
had made up ancl notified the parties of their award, allow
ing the plaintiff $50, and that this action was not upon the 
award. 

An account in set-off was also filed, for paying a note 
for the plaintiff, on which the defendant was surety, to the 
amount of $105. At the time of the commencement of this 
suit, this note was outstanding, and before the sitting of 
the Court to which the writ was returnable, the defendant 
paid and took up the note, and filed the claim for money 
paid in set-off. 

The presiding ,Tuclge instructed the jury, that if they 
should find that the parties had agreed to submit the claim 
sued for in this action to referees, and that the referees had 
met and heard the parties and made up an award, and that 
the parties had mutually agreed, that tho award should be 
final, such award would be a bar to this action, the amount 
of such award not being included in it, although neither the 
submission nor the award were reduced to writing; that it 
was not necessary that the parties should have used the 
words "promise, or abide Ly, or stand to it," in order to 
constitute a mutual agreement, that it should be final; but 
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that they must be satisfied that some words were used by 
the parties which constituted an agreement that it should 
be final. 

He further directed them, that they should not allow any 
thing in set-off for the money paid by defendant as surety 
of the plaintiff, as charged in his account, because· it was 
paid since the commencement of this action. 

The jury returned a verdict for plaintiff and defendant 
excepted. . 

May, for defendant. 
1. The Judge erred in saying to the jury that they must 

be satisfied that some words were used by the parties, which 
constituted an agreement that it (the award,) should be 
final. By law the jury were not, and should not have been 
confined to the words used, but should have been left to 
infer such an agreement from the agreement to refer, and 
from all the facts and circumstances in the case, or from 
words in connection with the acts of the parties. Herbert 
v. Ford, 33 Maine, 90; Copeland v. Hall, 29 Maine, 93. 

2. Tlw Judge erred in directing the jury to disallow the 
demand filed in set-off for money paid as surety, between 
the bringing of this suit, and the entry of the action. The 
right of set-off depends upon the construction of the stat
ute, and by that any demand which the statute allows may 
be filed in set-off, if due and payable when filed. Call v. 
Chapman, 25 Maine, 28; R. S., c. 115, § 24, and on. 

C. W. Walton, for plaintiff. 
To the point that an award of referees is not binding 

upon the parties where the submission is by parol, unless 
they agreed at the time of the submission that it. should 
be final, he cited 2 Greenl. on Ev. § § 69 and 72; Bouvier's 
Law Diet. title Submission. .A.n~ to the point that the 
money paid by defendant as surety for plaintiff, after tho 
commencement of this suit, could not be allowed in set-off, 
he cited Varney v. Brewster, 14 N. H. 49; Cox v. Cooper, 
3 A.la. 256, and other authorities cited in U. S. Dig. sup. 
vol. 2, p. 758, § § 14 and 15. 

VoL. XXXVII, 10 
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APPLETON, J. -This case comes before us on exceptions 
to the rulings of the presiding Justice. The only question 
for consideration is, whether they were in accordance with 
the legal rights of the partie8. 

The defence to the plaintiff's claim rested upon an award 
made by referees under a parol agreement to refer. The 
jury were instructed that "it was not necessary that the par
ties should have used the words promise, or abide by, or 
stand to it, in order to constitute an agreement that it 
should be final, but they must be satisfied that some words 
were used by the parties, which constituted an agreement 
that it should be final." To the rest of the charge, so far 
as it related to tho award, no objections were made in argu
ment. When the submission is by parol, to sustain tho 
award, it must be proved that the parties mutually and con
currently agreed to abide by it. It is the province of tho 
jury to determine what words were used, and the meaning 
attached to them by the parties, as it may be gathered from 
the circumstances attending their utterance. In tho first 
clause of the instruction, the jury were informed that no 
particular or prescribed w_ords were necessary to constitute 
an agreement. 'l'he utmost latitude was given them, in af
fixing the meaning of the words by which the agreement 
to abide might be substantiated. The words used, with the 
accompanying facts and circumstances, so far as they might 
aid in giving a construction to the language of the parties, 
were before the jury, and no restriction or limitation was 
imposed as to the meaning they should affix. In Copeland 
v. Hall, 29 Maine, 93, the Court left the jury to find the 
words, but withdrew the consideration of their meaning from 
the jury, and determined their construction as matter of 
law, and this was deemed erroneous. But such was not the 
case here. 

When the plaintiff sued. out his writ, there had been no 
payments made by the defendant, which could have been 
filed in set-off. Since that time, the defendant has paid a 
note of one hundred dollars, which he signed a~ surety for 
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the plaintiff, and upon which he was then liable. That 
amount he has filed in set-off, and claims to have allowed 
in reduction of the plaintiff's demand. 

The rights of parties are ordinarily to be determined 
upon the state of facts, as existing when the claim in con
troversy was put in suit. "It may be considered as a set
tled rule of pleading," says Lord ELLENBOROUGH, in Le Bret 
v. Papillon, 4 East, 506, "that no matter of defence arising 
after action brought, can properly be pleaded in bar of the 
action generally." All such matters should be pleaded in 
bar of the further maintenance of the suit. The set-off of 
mutual demands is determined by statute, and the rights of 
parties must depend upon the provisions by which it is reg
ulated. It was determined in Evans v. Prosser, 3 T. R. 
187, that a plea of set-off, that the plaintiff was indebted to 
the defendant at the time of the plea pleaded was bad, and 
that it should state that he was indebted at Uie commence
ment of the action. In Speedbury v. Gillam, 4 Eng. Law 
and Eq. 464, PARKE, B., says, "the plea of set-off applies 
to an account taken at the commencement of the suit." 

'l'he R. S., c. 115, do not require a set-off to be pleaded, 
as in the English practice. By § 41, it is provided that'' all 
cases of set-off may be tried upon the issue joined, without 
any further plea; and in all actions except assumpsit, when 
an issue to the country is not otherwise formed, the defend
ant may plead that he does not owe the sum demanded by 
the plaintiff; which shall be deemed a good plea or general 
issue, for the purpose of trying the merits of the cause." 
.A.s the general issue relates to the rights of the parties as 
existing at the commencement of the suit, the set-off must 
have reference to the same period of time. By § 44, the 
statute of limitations, "if applicable to the set-off," is to 
"be applied in the same manner, as if an action thereon had 
been commenced at the time when the plaintiff's action was 
commenced." The set-off when filed is to have relation 
back to the date of the plaintiff's writ, and its effect is to 
be the same as if then filed. Though the set-off may be 
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outlawed when filed, yet if that was not tho case when the 
plaintiff commenced his action, the bar of time will not 
apply. It is obvious that it was the intention of the Legis
lature, that the set-off should be deemed as of tho <late of 
tho writ, and that nothing subsequently accruing could ho 
filed. Varney v. Brewster, 14 N. H. 49. It was decided in 
Bigelow v. Folger, 2 Met. 255, that when, after a suit is 
commenced by an administrator, the estate is insolvent, the 
defendant may set off a note which falls due pending the 
suit, though not due and payable when the action was com
menced. "This," says SHAW, C. J., '' does not stand upon 
the law regulating set-off generally, but on the law respect
ing the settlement of insolvent estates." 

The set-off was rightfully rejected. 
The defendant may commence a suit on his claim, if not 

allowed by the plaintiffs, and the Court have the authority 
to order a set-off of the respective judgments, if justice 
shall require it. Exceptions overruled. 

Judgment on the verdict. 

TENNEY, WELLS and HOWARD, J. J., concurred. 

(*) CHAFFIN versus CUMMINGS. 

An execution against a Rail Road. Company may be levied upon the property 
' of an owner of shares to the amount of his stock, for debts contracted dur

ing his ownership. 

To the validity of a levy made on such an execution upon the property of an 
individual, it must appear -

I. That he was a share holder to the amount levied. -
It is not necessary, however, that such jaet be shown by the corporation records or 

by the officer's return. It is provable by parol. 

II. That the levying officer, forty-eight hours before the levy, gave him notice 
of the amount of the debt and of an intention to make the levy. -

It is not requisite, however, that the levy be made at the end of the forty-eight hours. 
A levy was sustained, though not made till twenty-Jou,· days after such notice. 
Neither will such notice become ineffectual by an intermediate payment of a part 

of the debt. 

III. That there was no attachable property of the corporation. -
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Held, that the levying officer's return upon the execution, that he cannot find 
such property, is conclnsive evidence that there was no such propm·ty. 

In a controversy as to the validity of such a levy, it is not competent for the 
stockholder to al:5ject that the creditor had reserved and secured usurious 
interest in his contract with the corporation, 

ON REPORT from Nisi Prius, How .ARD, J., presiding. 
WRIT OF ENTRY for possession of a tract of land. 
The land formerly belonged to the demandant. 
It is, however, claimed by the tenant under a levy to him

self, on an execution, issued upon a judgment of $2449,46, 
which he had recovered, on contract, against the Buckfield 
Branch Rail Road Company, of which company the demand
ant was alleged to be a member. The land was set off at 
the appraised value of $1000. 

The demandant offered to prove that, in the contract 
between the tenant and the Rail Road Company, usury was 
reserved and secured by the tenant. This evidence was 
excluded. 

To show that the demandant, at the time of the contract 
between the Rail Road Company and the tenant, was the 
owner of shares to the amount of $1000, the tenant intro
duced evidence having some tendency to prove, that the 
demandant, before the organization of the Company, had 
subscribed to "take and _fill" shares to that amount; that 
he attended the meeting to organize the Company; and that 
he had admitted his ownership of stock to said amount. 
But no record of the corporation was found, showing that 
he had ever been a stockholder. 

The demandant then contended, that by reason of certain 
defects in the proceedings, the levy passed no title. 

1. That the levying officer does not state in his return 
that the demandant was an owner of stock. 

2. That the notice rE:quired by the statute does not ap
pear to have been to the demandant as owner of stock. 

[MEMO. -The provision of the statute is, that the officer 
may cause the property of the stockholder to be levied upon, 
" after giving him forty-eight hours previous notice of his 
intention to levy, and of the amount of the debt or deft-
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ciency, unless the stockholder shall show to the creditor or 
officer, attachable corporate property or estate."] 

On this point the officer's return is as follows: -
" On the 4th day of April, 1851, I notified the following 

persons, stockholders in said corporation, to wit: Rodney 
Chaffin, ( and twenty-one others,) by gh·ing to each of them 
verbal notice of the amount of the debt, to wit: of the 
amount of the within execution, and of my intention to levy 
the within execution upon their several individual property, 
rights, credits and estate, to the amount of the stock owned 
by them severally in said corporation, unless they should on 
demand and notice aforesaid, disclose and show to the execu
tion creditor, within named, or to me, as an officer, attachable 
corporate property or estate belonging to the said corpora
tion, sufficient to satisfy the within execution, and all fees; 
and now, forty-eight hours from and after the time of giving 
the notices as aforesaid, to each and all of said stockholders 
above named, has expired, and they each and all have ne
glected to disclose and show to me, as an officer, or to the 
within named execution creditor, attachable corporate pro
perty or estate, belonging to the said corporation, sufficient 
to satisfy the within execution and all fees." 

After the giving of that notice, and before the levy, which 
was on the 28th of April, some of the other stockholders 
paid to the officer some considerable sums upon the exe
cution. 

3. 'l'hat the company itself had attachable property. 
In this respect the demandant offered to show, that, at the 

time when the levy was made, the Rail Road Company were 
the owners of a right in equity to redeem their road and 
franchise from a mortgage, which they had given to Francis 
0. J. Smith, for $35,000, and that the same being attached, 
prior to the tenant's levy, on a writ in favor of Porter and 
Benson, was sold after the le.-y, upon an execution issued on 
the judgment, which they recovered in their suit, for the sum 
of "$6005. 

On this point, the officer returns that he had "made diligent 
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search for corporate property or estate, belonging to the 
within named Buckfield Branch Rail Road Company, where
with to satisfy the within execution, and having demanded 
the same of Stephen Emery, as treasurer of said corpora
tion, wherewith to satisfy the same, I have first ascertained 
and hereby certify, that I cannot find corporate property or 
estate belonging to the said corporation." 

The cause was thereupon taken from the jury, by agree
ment of the parties, with authority for the Court to enter 
judgment upon nonsuit or default, or to order a new trial, 
as justice may require. 

May, for the demandant. 
1. There was no competent evidence that the demandant, 

whose land was taken, was ever a stockholder. 
No book nor record of the corporation exhibited such 

an ownership. And the levying officer dared not to certify it, 
though his return should state all the facts necessary to 
establish title. 

If the demandant was a stockholder, there must have been 
recorded evidence to show it, and by such evidence, being in 
its nature of a higher grade, the fact ought, by the rules of 
law, to be proved. 

But the parol evidence, even if admissible, was insufficient 
to show such an ownership, even to the amount of a single 
dollar; and especially was it insufficient to show ownership 
at the time the plaintiff's usurious debt was contracted. 

2. Between the time at which the officer notified the de
mandant of the amount of the debt, and the time of the 
levy, he had collected a large part of the execution, some 
by levies on the property of stockholders, and some by pay
ments made in cash. Thus, when he levied the demandant's 
land, a much smaller sum was due than that of which he 
notified the demandant. In such case it was the officer's 
duty to give him a new notice of the balance due. To pay 
a balance so reduced, he might have shown sufficient pro
perty of the corporation. 

3. The levy, if made at all, must be made immediately 
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after the lapse of the forty-eight hours notice of the intent 
to levy, for want of corporate property. 

The certificate of such want of corporate property has 
relation to that time. It nowhere appears by the officer's 
return or otherwise, that on the day of the levy, the cor
poration had not an abundance of attachable property to 
pay its whole debts. 

4. W c next say, that the right to take individual property 
for corporation debts is only given in case of deficiency of 
attachable corporate property or estate. If such property 
does exist, then no proceedings can authorize the officer in 
auy case to seize that of the indivicfoal. His right to seize 
such property docs not depend upon the officer's return, but 
upon the fact. Stat. c. 76, § 18. The report in this case 
shows, that, notwithstanding the return of the officer, the 
corporation had attacha1le estate, to wit: a right in equity 
to redeem their road and franchise from a mortgage held 
by F. 0. J. Smith, or :rather that the plaintiff offered to 
show this, and that it gulisequently sold in Feb. 1852, for 
six thousand dollars. rrhc officer's return upon this point 
is not conclusive, because his right to act at all in seizing 
individual property depends upon this fact, and without 
such deficiency of attachable corporate estate, he has no 
right or authority to make such certificate. In other words, 
the jurisdiction of the officer, so to speak, depends upon 
the fact of such deficiency of corporate estate, and without 
that all his acts and return in reference to a stockholder 
are merely void. 'I'his case, therefore, differs from that class 
of cases where the acts of an officer come within the range 
of his duties, inasmuch as without an actual deficiency of 
corporate estate he has no right to proceed. Should it be 
said that this right was subject to an attachment of Porter 
& Benson for its full value, we reply that a creditor before 
taking individual property should have waited until that 
right was sold, and then proceeded and sold the company's 
right to redeem from that sale. If the corporation have 
corporate attachable property, the right to take indiYidual 
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propert:Y does not exist, nor is the case at all altered by the 
statute, if that property happens to be at the time in a con
dition that it cannot be seized and levied upon at once. 
If the corporation have property that is in its nature attach
able, it must first be disposed of and appropriated according 
to law, before the individual stockholder can be made to 
pay, or his property be subjected to be taken in execution. 
It is the -evident intention of the statute, that the stock
holder shall be liable only in the last resort. We say, 

· therefore, that it being apparent, (for what is offered to be 
proved by the demandant must be taken as proved,) that 
the corporation had attachable estate to the value of six 
thousand dollars when the defendant made his levy, that levy 
could give him no rights; it was premature. It could not 
then be told whether Benson & Porter would obtain judg
ment, and if they did, whether they would levy on the road 
and franchise. It would most clearly be an interpolation of 
the statute to require the attachable estate of the corporation 
to be unincumbered or liable to be immediately levied upon 
or sold. 

5. The debt of the defendant was usurious to a larg<i ex
tent, as wo offered to prove. The statute never could have 
contemplated that stockholders should be individually liable 
for debts, the creation of which the statute forbids. The 
defendant cannot shield himself under his judgment, against 
the corporation, against the well founded complaints of the 
.stockholders, that the debt to which he is in the last resort 
made a party, was not honestly and bona fide due. It would 
be a reproach to the law if it were so. It would be against 
the policy of the law to subject the minority in a corpora
tion to the deprivation of their property, from an unlawful 
exercise of power on the part of the majority. 

The stockholders should have the power somewhere to 
resist such legal injustice and extortion; and although the 
corporation, as such, might be estopped after judgment to 
say that it was usurious; still the stockholder, who by force 
of the statute is made a party to that judgment without no-

VOL. XXXVII. 11 
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tice, should have the power to look into the legality of de
mands. In the case before the Court, the levy upon the 
plaintiff's property, has connected him with the judgment, 
and gives him a right to look into it. Rankin v. Sherwood1 

33 Maine, 509; Merrill v. Suffolk Bank, 31 Maine, 57. 

Cummings and Shepley t Dana, for the tenant. 

SHEPLEY, C. J. -The tenant claims title to the land de
manded, by levy thereon of an execution, issued on a judg
ment recovered by him against the Buckfield Branch Rail 
Road Company. 

It is provided by statute, c. 76, § 18, that "in case of 
deficiency of attachable property or estate, the individual 
property, rights and credits of every stockholder thereof, 
shall be liable to be•taken on execution, to the amount of 
his stock and no more, for all debts of the corporation con
tracted during his ownership of such stock." 

The debts, upon which the judgment was recovered, ap
pear to have been contracted by the corporation during the 
months of August, September and October, 1849. 

The first question presented is, whether the demandant 
was the owner of stock in the corporation, when the debts 
were contracted. He was one of the persons named in 
the Act of incorporation, approved on July 22, 1847. The 
Act being made a public one by statute, did not become 
operative until thirty days had elapsed after the close of 
that session ,of the Legislature on August 3, 184 7. He 
would not become an owner of stock, by being named in 
the Act as one of the corporators. 

A paper entitled "Subscription to Buckfield Branch Rail 
Road," bearing date on August 21, 1847, and containing 
certain stipulations, was signed by the demandant. Among 
them was the following; - "the undersigned hereby agree 
to take and fill the number of shares set against their names 
respectively, in the capital stock of the Buckfield Branch 
Rail Road corporation, on the terms and conditions follow
ing." There oan be no doubt, that this paper had reference 
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to the corporation, whose future legal existence had been 
provided for. . The demandant appears to have attended 
a meeting for the organization of the corporation, and to 
have taken a part in the proceedings; to have stated to one 
of the appraisers, when the levy was made, that he was the 
owner of ten shares of the stock, and that he had paid for 
them; to another person at another time, that he had taken 
a thousand dollars in the stock, and had worked more than 
that; to have made a settlement with the treasurer of the 
corporation, on May 12, 1851, allowing the amount of ten 
shares of its stock to be deducted from his account against 
the corporation. 

A person, who before its organization, subscribes for 
stock and afterwards claims to be a stockholder, and acts 
as one in meetings of the corporation, and whose claims 
are admitted by it, by allowing him to act as such, and by 
receiving payment for 1-s stock, must be regarded as the 
owner of the stock thus subscribed for and acted upon. 
Chester Glass Co. v. Dewey, 16 Mass. 94; Spear v. Craw
ford, 14 Wend. 20; Kidweller Canal,Co. v. Raby, 2 Price, 
Ex. R. 93; Kennebec 9'" Portland R. R. Co. v. Palmer, 
34 Maine, 366. To make him .an owner, it is not neces
sary that he should have paid for his stock. A corporation 
may give credit for its stock, as well as for any other pro
perty sold by it. Nor is it necessary that certificates should 
have been issued. These only constitute proof of proper
ty, which may exist without them. When the corporation 
has agreed, that a person shall be entitled to a certain num
ber of shares in its capital, to be paid for in a manner 
agreed upon, and that person has agreed to take and pay 
for · them accordingly, he becomes their owner by a valid 
contract, made upon a valuable consideration. 

It is insisted, that parol evidence cannot be received, to 
prove that a person has become the owner of shares; that 
the records or books of the corporation are the only legal 
evidence of that fact, and the case of Stanley v. Stanley, 
26 Maine, 191, is relied upon as having so decided. That 
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case decides, that the transfer of stock from one person 
to another, is by statute required to be entered upon the 
books of the corporation, before it can he effectual to dis
charge or incur certain liahilities1 and that the transfer can 
be proved only by the books; not that a title to stock orig
inally acquired from the corporation should be so proved. 

The decision upon the facts, as well as the law, being 
submitted, the Court cannot but conclude, that the testi
mony introduced is sufficient to prove, that the demandant 
was an owner of ten shares of the stock, when the debts, 
on which the judgment was founded, were contracted by 
the corporation. 

It is further insisted, that the tenant did not acquire any 
title by the levy, on account of defects in the proceedings. 

The first alleged defect is, that the officer does not state 
in his return, that the demandant was an owner of stock. 
No provision of a statute has been,presented or is known, 
requiring that all the facts necessary to constitute a title 
to real estate, should appear of record. When such titles 
are acquired by the eJJ.forcement of liens created by statute, 
they may he established without full proof from records. 
An officer cannot he required to state in a return of his 
official doings, any act not performed by him, or any fact 
not officially known to him, unless required by law so to 
do. Although the statute requires the clerks of corpora
tions to communicate to him information respecting the 
ownership of stock, it does not make it his official duty to 
ascertain and determine who are owners. He could not be 
held responsible for the truth of any such statement, and 
cannot therefore he required to make it. 

Another alleged defect is, that the notice required by the 
statute does not appear to have been given to the demand
ant as the owner of stock. 

The provision of the statute is, that the officer may cause 
the property of the stockholder to he levied upon, "after 
giving him forty-eight hours previous notice of his intention, 
and of the amount of the debt or deficiency," unless the 

• 
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stockholder shall show to the creditor or officer, attachable 
corporate property or estate. 

The amount due when the notice is given is to be stated, 
and a payment made during the forty-eight hours, cannot 
destroy the effect of a notice given in strict conformity to 
the provisions of the statute, and deprive the creditor of 
the right secured to him by it, and require a new notice to 
be given. If such a construction were made, the corpora
tion or a stockholder, might by payment of a very trifling 
sum, made once in forty-eight hours, occasion delay and 
expense for a long time, when 'the debt was large. No such 
construction is required to preserve the rights of the owner 
of stock. Any payment made after notice, will operate' 
favorably for him. Nor will his estate be exposed for an 
indefinite time to be taken. The notice cannot be effectual, 
after the return day of the execution by virtue of which it 
has been made; and it is not perceived, that it can be inju
rious to the owner of stock to be allowed a longer time 
than forty-eight hours, during which he can avoid a seizure 
of his by showing corporate property. 

Another objection made to the title of the tenant is, that 
the corporation appears to have had ;, attachable corporate 
property or estate," and that it is only in case of deficiency 
of such property, that the property of the owner of stock 
is liable to be taken. 

'l'he statute does so provide and it also provides, that his 
liability shall continue for one year after a record of the 
transfer of his stock, and for six months after judgment re
covered in any suit commenced within that year, "provided, 
that in ev~y such case the officer holding the execution shall 
first ascertain and certify upon such execution, that he can
not find corporate property or estate." 

When this clause is considered in connexion with the other 
provisions, there can be little doubt, that it was intended to 
make the creditor's right to resort to the property of an 
owner of stock depend upon the officer's return, that he 
could not find corporate property or estate, and not upon 
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his ability to prove by other testimony, that no such pro
perty existed. If this were not the true construction, it 
would always be in the power of a corporation to pro
tect the property of its stockholders from being taken to 
pay its debts, by keeping a t:mall amount of attachable cor- · 
porate property secreted, so that neither the creditor or 
officer could ascertain its existence. 

The return of an officer :respecting a duty expressly re
quired of him, must be conclusive upon other parties of the 
fact that no corporate property or estate was to be fomid. 

The proof of usury offered and excluded, if it had been 
offered by the corporation, could not have prevented the 
'recovery of a judgment. It could only have diminished the 
amount recove~·ed. This cannot be done collaterally. 

Demandant nonsuit. 

TENNEY, WELLS and APPLETON, J. J., concurred. 

(*) EASTllL,rn versus INHABITANTS OF STOWE. 

To recover for damage done to a land-holder, by the location of a town road, 
he must pursue the mode prescribed by R. S., c. 25, § 31. 

Such recovery cannot be had by a statute submission of the claim to referees. 

ON EXCEPTIONS from th,~ fate DISTRICT CouitT, CoLE, J. 
Motion to accept an award of referees. 
'l'he heirs of Asa Eastman claimed to recover for the dam

age done to their land, by the establishment of a town road 
across it. 

The plaintiff was one of the heirs, and acting both for 
himself and the others, presented the claim before the de
fendants in a town meeting, by whom it was rejected. He 
then, acting in the same capacity, joineg. with one 0. H. 
Day, in submitting the claims to referees. Day was the gen
eral agent of the town, but had no special authorization as 
to this claim. 

The submission was entered into in the statute form. The 
referees awarded that the damage was $100, and should be 
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paid by the town. A majority of the selectmen were pres
ent, and assisted at the trial before the referees. 

Eastman presented the award and moved for its accept
ance. The defendants resisted it, and offered evidence of 
the facts above stated. The Judge ruled such evidence inad
missible, and accepted the award, and the defendants ex
cepted. 

Hastings, in support of the exceptions. 

A. R. Bradley, contra, cited R. S., c. 25, art. II, § 31; 
Knowlton v. Plantation No. 4, 14 Maine, 20; Buckland v. 
Conway, 16 Mass. 396; Pittston v. Clark, 15 Maine, 460. 

TENNEY, J. -The acceptance of the report of a majority 
of the referees was opposed by a special agent of the 
town, duly elected for that purpose, on the ground that the 
town agent, who entered into the agreement to submit the 
claim annexed to the submission, had not authority to bind 
the defendants in the premises, not having special authority 
therefor. No authority to enter into the agreement was 
shown; although it was admitted, that the person who sign
ed the submission was at the time the general agent of the 
town. 

The statute c. 25, § 31, has provided the mode in which 
a party, who has sustained any damage in their property, by 
the laying out, altering or discontinuing any town or pri-

• vate way, may ascertain who is liable therefor, and the 
amount he is entitled to receive. The mode adopted in 
this case is clearly one not embraced in the provision. 
Neither does it appear that the road was one, on account of 
the location of which the town was liable to the payment of 
damages, alleged to have been sustained. 

Exceptions sustained. 
Proceedings dismissed. 

SHEPLEY, 0. J., and WELLS, HOWARD and APPLETON, J. J., 
concurred. 
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HARLOW versus y OUNG. 

By R. S., c. 73, § § 12, 14, selectmen are required to appoint a sealer of weights 
and measures in their town, and are made liable to a forfeiture of ten dollars 
for each month's neglect. 

It is also provided by c. 6, § 62, that "in no case, shall any officer of any city, 
town, or plantation, incur any punishment or penalty, or be made to suffer 
in damages, by reason of his official acts, or neglects, unless the same shall 
be unreasonable, corrupt or wilfully oppressive." 

The latter provision, although founcl in the chapter "of the regulations of 
elections," is general in its character, and comprehends all the official acts 
of such officers, 

"Where the selectmen omit to perform an official duty, and from the facts 
presented, their motives in the omission are so explained, as to show that 
it was neither unreasonable, corrupt, nor wilfully oppressive, no penalty 
will be incurred. 

Thus where the selectmen omitted to appoint a sealer of weights and meas
ures, and it appeared that the inhabitants, by their vote, did not wish any 
appointed; and the treasurer of the town had never provided any weights 
and measures for the town; under these facts no penalty is incurred by 
such omission. 

O;-, FACTS AGREED. 

DEBT. A. qui tam action to recover a penalty for neg
lecting to appoint a sealer of weights and measures. 

The defendant was chosen one of the selectmen of Byron 
at the annual town meeting in March, 1852, and was duly 
sworn and acted as such for the next seven months. 

'l'he defendant and his associates neglected for a11 that 
time to appoint a sealer of weights and measures within that 
town. The selectmen of the previous year had also been 
guilty of the same omission. 

The defendant was never requested or called upon by any 
person, jointly with his associates, to appoint such sealer;, 
and the town never had any weights or measures provided 
for them by their treasmer, or in any other way. 

The town also at their meeting aforesaid, by a vote, direct
ed the defendant and his associates not to appoint a sealer 
of weights and measures for said town. 

The Court were authorized to draw such inferences as a 
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jury might from the facts and admissions, and make such 
disposition of the case, as the law might require. 

Bolster, for defendant. 
We respectfully submit, that the neglect of the selectmen 

of Byron, to appoint a sealer of weights and measures, can
not, upon the question of fact, be deemed unreasonable. The 
facts show that the town never had any weights and meas
ures ; that there is no public house, tavern or store in said 
town; that it is a small back town in the county of Oxford, 
with but few inhabitants, consequently, the appointment 
would have been, at most, a mere form, no one could have 
been benefited by the appointment, and no one suffer by the 
neglect. The facts show clearly, that there was no necessity 
for the appointment of such officer. 

The neglect in the pren;iises, was not corrupt, or wilfully 
oppressive, as may be fairly inferred from the facts, that the 
defendant was never requested or called upon, or requested 
by any person jointly with his associates to appoint a sealer 
of weights and measures; that he never jointly or severally 
refused to appoint such officer. R. S., c. 6, § 62. 

Walton, for plaintiff. 
1. The law requiring the selectmen to appoint a sealer of 

weights and measures is imperative. R. S., c. 73, § § 12, 
14. The facts admitted show a violation of the law in this 
particular. 

2. If it be contended, that by force of c. 6, § 62, it is in
cumbent on the plaintiff to show, that this neglect of defend
ant was ttnreasonable, corrupt, or wilfully oppressive, our 
answer is, that although general in its terms, that section 
occurs in a chapter " regulating elections," and under the 
fourth article of said chapter, entitled "penal provisions 
and regulations affecting tlie purity of elections," and that 
section 62 refers to such official acts and neglects as aro 
provided for in said chapter and no others. That such 
was the intention of the Legislature cannot admit of a. 
doubt. 

3. But the facts in this case show this neglect to have 
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been unreasonable and wilful, if not corrupt. "\Vas it not 
unreasonable for the defendant to obey the illegal vote of 
the town of Byron instead of the public laws of the State? 
Is not a wilful violation of law by a sworn officer always 
corrupt and oppressive? What can be more corrupt than to 
thus inculcate, by precept and practice, that our laws may be 
violated at pleasure, and that the voice of a town is more 
to be regarded than the voice of the Legislature, and this, 
too, in violation of a solemn oath? I contend that a wilful 
violation of law is always unreasonable. It cannot be 
winked out of sight, that there is a growing disregard, on 
the part of our citizens, ( and public officers even,) of law, 
which is threatening the very foundations of our civil gov
ernment, and no one thing would do more to strengthen the 
hands of the lawless, than a decision by the Supreme Court, 
that a violation of public law, wilfully and knowingly com
mitted, is not unreasonable, and that no penalty is thereby 
incurred. Such a principle would repeal all law. It would 
make towns and town officers supreme judges whether any 
given law was worthy to be obeyed or not. 

To obey all laws while they remain in force is always 
reasonable. Knowingly to disobey them, is always unreason
able. 

4. Hence I contend we are entitled to recover, if the 
Court are of opinion, that the neglects referred to in the 
chapter on elections, § 62, includes the neglects provided 
for in the chapter on weights and measures. 

How ARD, J. - It is required by statute, that the sele~t
men of each town, shall appoint, annually, a scaler of 
weights and measures, within the same; and that any select
man, who shall neglect the duties of his office, in that respect, 
shall forfeit ten dollars for each month's n_eglcct. R. S., c. 
73, § § 12, 14. It is admitted that the defendant and his 
associates, as selectmen of the town of Byron, jointly and 
severally, neglected to make such appointment, for the period 
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of seven months; and this suit is instituted for the forfeit
ure supposed to have been incurred by such neglect. 

It is provided by R. S., c. 6, § 62, that "in no case, shall 
any officer of any city, town or plantation, incur any punish
ment or penalty, or be made to suffer in damages, by reason 
of his official acts or neglects, unless the same shall be un
reasonable, corrupt, or wilfully oppressive;" provided, that 
certain specified neglects to prepare, deposit, and post up the 
list of voters, or to call meetings for elections, or to cause re
turns of votes to be made as required by the constitution and 
laws of this State, or to make the records by law required, 
shall be deemed unreasonable, unless the contrary appear . 

.As these provisions are in the chapter bearing the title, 
"of the regulation of elections," and under the fourth arti
cle, entitled "penal provisions and regulations, affecting the 
purity of elections," it is now urged, in argument for the 
plaintiff, that they are limited to such official acts and ne
glects as are mentioned in that chapter. 

Neither its title, nor the preamble, form8 any essential part 
of an .Act of the Legislature. The latter has fallen into dis
use with us, and the former can never be regarded as a safe 
expositor of a law which is plain and positive in its provis
ions. Mills v. Wilkins, 6 :Mod. 62; United States v. Fish
er, 2 Cranch. 386; 1 Kent, 460. 

The R. S., c. 1, § 3, provide that "the titles of the several 
chapters, and the abstracts of the several sections, are not 
to be construed as essential parts of the revised code;" and 
thus furnish a rule of construction, which is applicable to 
this case, on this point. 

The terms of the sixty-second section, before quoted, are 
general, and apply to all cases, and to all the official acts of 
every officer of every city, town or plantation, in the State; 
whether his official duties are connected with elections or 
otherwise. They are not to be restricted by the title of the 
.Act; and to avoid a forfeiture, they should receive a fair and 
liberal construction. If standing alone, as a separate enact
ment, there could be no doubt that they would apply to all 
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cases of official neglects, by the class of officers mentioned; 
and as they stand now, upon the statute, unrestricted by the 
title, and unconnected with other sections, they are to be 
construed in the same manner, and by the same rules, as if 
they constituted an independent enactment. 

It appears that no treasurer of Byron ever procured, and 
that the town never had, as standards, the weights and mea
sures required by law. R. S., c. 73, § 8. And it is admitted 
that the town directed their selectmen not to appoint a seal
er of weights and measures. Now, though the neglects of 
other officers furnish no excuse for the non-performance of his 
duties by the defendant, and although the vote of the town, 
directing the neglect of duties required by law was unauthor
ized, and could constitute no justification for the defendant, 
yet, these facts tend to explain the motives of the select
men in neglecting to meet the requirements of the statutet 
in the matter alleged against them. Until the town stand
ards were procured, the appointment of a sealer of weights 
and measures would be useless; for he could perform no 
duties officially. While the treasurer of the town neglected 
his duties, and while his remissness was overlooked or coun
tenanced by the town, the selectmen might well suppose that 
their action upon the matter would be fruitless. The facts 
agreed tend to show, and in our opinion, satisfactorily showr 
that their acts and neglects in this respect, were neither un
reasonable, corrupt, nor wilfully oppressive; and by such 
acts and neglects, the defendant has not incurred a penalty. 

Plaintiff nonsuit. 

SHEPLEY, C. J., and RrcE, HATHAWAY and CUTTING, J. J., 
concurred. 

CHAPMAN versus ATLANTIC AND ST. LAWRENCE RAIL ROAD 

COMPANY. 

By§ 5, c. 9, of laws of 1842, rail road companies are made liable for injuries 
by fire, communicated by their locomotives, to buildings or other property, 
and may effect insurance thereon in their own behalf. 
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This statute liability is · limited to property of a permanent nature, and on 
which insurance may be effected. 

For injuries to other property, by fire, they will only be responsible in con
sequence of neglti,nce, unskilfulness or imprudence in running or conduct
ing their locomoffes. 

¥i'1'l ' 
ON ExcEPTieN!Jrrom Nisi Prius, WELLS, J., presiding .• 
CASE for the recovery of damages for loss by fire, of a 

quantity of cedar posts. 
The plaintiff in the winter of 1851, deposited a lot of 

cedar posts upon the land of another, by his consent, some 
fi':e or eight rods from the rail road track of defendants. 
In October, 1852, fire was communicated from the defend
ants' locomotive, rightfully running upon their track, to 
some combu~tible matter near the posts, which afterwards 
reached and consumed them. 

The defendants requested several instructions to the jury, 
all of which were refused. 

It becomes necessary to state only the second and tenth· 
refused instructions. 

2. That if the jury find the defendants were fully author
ized to run their locomotive on and over the rail road at the 
time and place mentioned, for the transportation of passen
gers, they are not to be held liable in this action, unless 
there is satisfactory proof that the defendants or their agent 
or agents were guilty of negligence, unskilfulness or impru
dence in running or conducting said locomotive at the time. 

10. That the statute of 1842, c. 9, § 5, does not apply 
to wood or movable property, but to permanent property 
or erections made on the land. 

A. verdict was returned for plaintiff, and the defendants 
excepted to the refusal of the Court to give the instructions 
by them requested. 

O'Donnell and W. P. Fessenden, for defendants, argued 
in support of the positions taken by them at the trial, which 
were drawn up in their requested instructions. They cited 
R. S., c. 81, § 21; Batchelder v. Heagan, 18 Maine, 32; 
Clark v. Foot, 8 Johns. 421; Barnard v. Poor, 21 Pick. 
378. 
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May, for plaintiff, submitted a written argument, in which 
he maintained that the plaintiff's remedy depended upon 
the statute alone, and that all the ingredients which the 
statute contemplates concurred in favor of his client. 

1. Here was an injury done to a building or other pro
perty belonging to some person. 

2. That person was the plaintiff. 
3. The injury was done by fire communicated by a loco

motive engine of some rail road corporation. 
4. That corporation is the defendants. 
5. That the property injured was "along its route," or 

in other words adjacent or near it. 
There is nothing in the statute to limit its meaning to 

permanent property. The words "other property" include 
any visible, tangible property liable to take fire. 

The principles on which the case should be decided, are 
.fully sustained in Hart <r al. v. Western R. R. Co. 13 Met. 
99; Lyman v. Boston ~• Worcester R. R. Co. 4 Cush. 288. 

RICE, J. - This action is founded upon the fifth section 
of chapter nine of the laws of 1842, which is as follows: -

" When any injury is done to a building or other property 
of any person, or corporation, by fire communicated by a 
locomotive engine of any rail road corporation, the said 
corporation shall be held responsible in damages to the 
person or corporation so injured; and any rail road corpo
ration shall have an insurable interest in the property for 
which it may be so held responsible in damages along its 
route, and may procure insurance thereon in its own be
half." 

The language in the first part of this section is very 
broad and general in its terms, and if applied without qual
ification or restriction will include injuries to every species 
of property by fire communicated by a rail road locomotive 
engine. 

No case has heretofore been presented for adjudication 
in this State under this section of the statute. In Massa
chusetts, under a statute of which the section above quoted 
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is an exact transcript, it has been held that a rail road cor
poration is liable for injuries occasioned to buildings situ
ated along the route of its road, by fire communicated, 
directly or indirectly, by its locomotive. Stewart .y als. v. 
Western R. R. Co. 13 Met. 99. 

It is contended by the defendants, in this case, that the 
liability imposed by the statute extends only to permanent 
property, or erections made on the land, but does not apply 
to wood or movable property. 

In determining the true construction of a statute, all its 
provisions should be taken into consideration, in order to 
ascertain the true object and intention of the Legislature. 

For this purpose the latter clause of the section referred 
to is of much importance, as it may serve to explain, and 
to some extent qualify, the first clause of the same section. 

By the principles of the common law, persons in the 
legitimate pursuit of a lawful business, or in the perform
ance of acts authorized by law, arc only liable for such 
injuries resulting therefrom to others, as are occasioned by 
negligence, misconduct or carelessness. Independent of 
special statute provisions, such only would be the liability 
of rail road corporations. By the terms of their charters, 
they are authorized to use locomotives proptlled by steam. 
If it be said that owners of property along the route 
of such roads are subjected to greater hazards from these 
locomotives, than from other agents used for propelling 
vehicles for transportation of passengers and merchandise, 
it may be answered, that an equivalent compensation is sup
posed to have been rendered in the form of damages, when 
the road was originally located. That in estimating such 
damages, the purpose for which the land taken was to be 
used, and the manner of its use were as well to be consid
ered, as the amount of land actually taken. 

The statute does, however, impose additional liabilities 
upon corporations using this kind of motive power. But 
while it thus, probably for the purpose of insuring extraor
dinary care, imposes these additional liabilities upon rail 
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road corporations, it also authorizes them to protect them
selves from loss, by insuring the property along their route, 
for injury to which by fire, they arc made responsible. 
Their right to insure is coextensive with their liability, in 
case of loss. To make this right to insure property, of any 
practical value to the corporation, the property must be of 
such a character and so situated, as to tender insurance prac
ticable by the use of reasonable diligence. 'l'hc locomo
tive is confined to the track of the road and cannot be 
diverted from its course to avoid combustible materials 
which may be deposited along its route. To hold that the 
liability extends to those articles of movable property, 
which have no established location, but may be deposited 
and removed with such facility as to render insurance im
practicable and unavailing, would be unreasonable, as it 
would extend the liability of those corporations far beyond 
the means afforded for their protection. This manifestly 
is not the intention of the statute. 

In the case already cited from the 13 Met., the Court, in 
speaking of this clause of the statute, say, "those latter 
words, we think, describe buildings being near and adjacent 
to the route of the rail road, so as to he exposed to the dan
ger of fire frJm the engines, but without limiting or defining 
their distance." Again, in the same case, the Court remark, 
the "effect of the statute is to diminish the specific risk to 
which buildings may be exposed, &c." 'l'hese citations are not 
made as direct authority in this casc1 because the point now_ 
under consideration was not then distinctly before the Court, 
but as tending to elucidate the construction we now give to 
the statute. 

In view of these considerations, the conclusion to which 
we have arrived is, that the liability of rail road corporations, 
under this statute, extends only to property permanently ex
isting along their route, and capable of being insured, and 
that as to movable property, having no permanent location, 
the liability of such corporations is to be determined by the 
principles of the common law. The second requested in-
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struction should therefore have been given. It is not deem
ed necessary to discuss the other points raised in the case. 

Exceptions sustained. Verdict 
set aside, and a new trial granted. 

SHEPLEY, C. J., and HATHAWAY and CUTTING, J. J., con
cmrred. 

DwINAL, Pet'r for Partition, versus Hourns. 

At common law, the death of a sole party, pendente lite, abated the writ. 

The process by petition for partition not being a personal action, comes not 
within the provisions of R. S., c. 120, § § 10, 15. 

Neither is it a process to demand possession of land, and cannot therefore be 
embraced in R. S., c. 145, § 19. 

Nor can the heirs or devisees of such petitioner deceased, be compelled to come 
into Court and take upon themselves the prosecution of the suit. 

Unless they voluntarily appear after the death of the petitioner, the process 
must abate. 

ON FACTS AGREED. 
PETITION FOR PARTITION. 
This case was heard at the October term, 1850, and con

tinued on report. The questions arising thereon were 
argued before the full Court at the May term, 1851, and the 
opinion of the Court certified to the clerk on April 17, 
1852, directing judgment for partition in lot No. 3, as pray
ed for, and the denial of the petition as to another lot. 

The clerk thereupon made the entry on the docket under 
the petition. 

The petitioner having died before the promulgation of 
the. opinion, the case was continued from term to term. At 
the Nov. term, 1852, the respondent, on leave, cited in the 
administrator of the estate of the petitioner. He declined 
to come in. It was then moved that he be made a party to 
the record, but the counsel for the petitioner insisted that 
the action abate. 

The Court were to render such judgment, and order and 
decree as the rights of the parties might require. 

VOL, XXXVII. 13 
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Perry, and Clifford and Appleton, for the petitioner. 
1. Independent of any statute provision to the contrary, 

the death of a party, either petitioner or respondent, in a 
proceeding by petition for partition, abates the petition. 
Nason v. Willard, 2 Mass. 4 79 ; Mitchell ~ al. v. Star
buck ~ al., IO Mass. 9; Dane's Abr. 6, c. 191, a. 4; 6 
Wheaton, 260; Gould's Pleadings, 264; Frohock v. Jus
tine, 8 Watts' (Pa.) R. 121. 

2. There is no provi:iion in the Revised Statutes which 
saves a petition for partition from abatement on the death of 
a sole petitioner. R. S., c. 120, § 12, refers only to personal 
actions. Nason v. Willard, 2 Mass. 478. R. S., c. 145, § 
19, refer to actions wherein "the possession of land is or 

. may be demanded," and such is not this case. Alley v. Hub
bard, 19 Pick. 243. R. S., c. 121, § 16, provide for amend
ments of a petition, but cannot save this process from 
abatement. 

May, for the respondent. 
1. By the facts in the case, the respondent would be en

titled to costs, but for the death of the petitioner. Does 
his death abate the process 'i' By § 167 c. 121, tenants in 
common may join or sever in petitions for partition, and in 
case of the death of a petitioner, whether joint or several, 
the heirs, devisees or grantees may be inserted as petition
ers, instead of the deceased. 

It may be that our motion should have been to cite in 
the heirs rather than the administrator, and if so, a motion 
can hereafter be made in tho Court where the petition is 
pending. It appears from this statute, that the petition does 
not necessarily abate. 

2. But we say that this process, when the respondent has 
appeared and made an i&sue, so that the proceedings have 
assumed an adversary form, is an action within the meaning 
of R. S., c. 145, § 19. 

How ARD, J. -A.t common law, the death of a sole party, 
pendente lite, abated the suit. The inconvenience resulting 
from the application of this rule has been remedied by stat. 
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ute law, in a great measure. So that now, in personal actions, 
the cause of which, by law, survives the death of a sole 
plaintiff or defendant, before judgment, will not abate the 
suit; but the administrator or executor of the deceased 
party may appear and prosecute or defend the action; and 
he may be cited for that purpose; and if he do not appear 
judgment may be rendered against him upon nonsuit or de
fault. R. S., c. 120, § § 10, 15; and statute 17 Car. 2, c. 13, 
and 8 and 9 W. 3, c. 10, § § 6 and 7. 

In respect to real actions, the inconvenience of abatement, 
by the death of parties, is remedied by R. S., c. 145, § 19 ; 
which provides that no action, wherein the possession of 
land is, or may be demanded, shall at any stage of its pro
gress, after having been entered in court, be abated by the 
death or intermarriage of either party thereto, &c. 

If a petition for partition may be regarded as an action, 
in a legal sense, it is not a personal action, and by it the 
possession of land is not demanded. The petitioner must 
be seized in fee simple, or for life, of the estate, or have a 
right of entry, in order to maintain his process. R. S., c. 
121, § 1. It is plain, therefore, that the provisions of the 
st3;tutei3 referred to, do not embrace petitions for partition. 

By R. S., c. 121, § 16, and the A.ct of amendment, 1842, 
c. 31, § 14, it is provided, that "tenants in common, joint 
tenants and co-partners may, all, or any two or more of 
them, join or sever in petitions _for partition ; and whenever 
they join, and either petitioner shall decease, or convey his 
share pending the petition, the Court may allow an amendment 
of the petition; and his name may be erased, and the names 
of his heirs, devisees or grantees, respectively, inserted in his 
stead; and they, with the other petitioners, may proceed in the 
cause for their respective shares; and the heirs, devisees or 
grantees. of a several petitioner may be inserted as petition
ers, instead of the deceased grantor." But there is no pro
vision for citing in the heirs, devisees or grantees, or com
pelling them to appear, or proceeding to judgment without 
their voluntary appearance. Unless they do appear there 
is but one party in Court, and the petition abates, under the 
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general rule of tho common law, by tho death of the peti
tioner. The .Act of .April 19, 1854, is prospective in terms, 
and does not reach the infirmities of this case. 

Respondent's motion denied. 

SHEPLEY, 0. J., and RICE, HATHAWAY and OuTTHW, J. J., 
concurred. 

NoTE, By Act of 1854, c, 97, petitions for partition are not to abate on 
account of the death of a party thereto ; but the Court may cite in either the 
heirs, or the executor or administrator of such deceased person, and they may 
be made parties to the process. 

FRENCH versus SNELL. 

By the R. S., c. 116, § IO, a party, appealing from the judgment of a justice 
of the peace, is required to recognize, "with condition to prosecute his ap
peal with effect, and pay all costs arising after the appeal." 

Where the magistrate requi,red as a condition of the appeal, that the party 
should "personally appear" at the appellate court, and pay "all intervening 
damages and costs," such recognizance was unauthorized, and the appeal void. 

ON EXCEPTIONS from Nisi Prius, ·WELLS, J., presiding . 
.AssuMPSIT, on account, brought before a justice of the 

peace, where the plaintiff obtained a judgment and the de
fendant appealed to the Suprenie Judicial Court. 

When the action came on for trial, the plaintiff moved 
that the action be dismissed for want of a legal recogniz
ance. This motion was overruled, and furnished the ground 
of the exceptions. .A verdict was returned for defendant. 

The recognizance, filed with the papers in the case, recit
ed that the principal and sureties "acknowledged themselves 
severally to be indebted to Nathaniel French of .Auburn, in 
the sum of thirty dollars each, to be levied, &c., if default 
be made in the pcrformanec of the conditions following;" 
"now therefore, if the said Caleb Snell, 2d, shall appear at 
the court aforesaid, and shall prosecute his said appeal with 
effect, and shall pay all intervening damages and costs, then 
this recognizance shall be void, otherwise remain in full force 
and virtue." 
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T. Ludden, for plaintiff. 
A recognizance taken for a purpose not authorized by 

law is void. Harrington v. Brown, 7. Pick. 232. 
1. There is no authority for a recognizance like this. 

The law is, that the condition shall be "to prosecute his 
appeal with effect, ap.d pay all costs arising after the appeal. 
R. s., c. 116, § 10. 

This requires the appearance of a person at the appellate 
court, when an appeal may be prosecuted without his ap
pearance. 

2. This recognizance requires the appellant to prosecute 
his appeal with effect, and to pay all intervening damages 
and costs, which is not authorized or required by the stat
ute, either in letter or substance. Owen v. Daniels, 21 
Maine, 180. 

3. It does not in effect answer the requirements of law. 
"To pay all intervening damages and costs" cannot be tan
tamount "to paying all costs arising after the appeal." 
The statute does not require an obligation "to pay damag
es," and it is therefore void. Can it be said that we cannot 
object to this, because the defendant has obligated himself 
to do too much? That is not our objection, but that the 
too niuch vitiates the whole upon demurrer to a scire Jacias, 
or an action of debt upon such a recognizance. 

S. C. Andrews, for defendant, to sustain the ruling of 
the Court, cited the following authorities: -

R. S., c. 116, §§ 9 and 10; Howe's Practice, 443; Maine 
Justice, 96 and 97; Colby's Practice, 90; Dodge v. Kellock, 
10 )faine, 266; Libbey v. Main, 11 Maine, 344; Dodge v. 
Kellock, 13 Maine, 136; Green v. Haskell, 24 Maine, 180. 

SHEPLEY, C. J. -The party appealing from a judgment 
of a justice of the peace, was required by the statute of 
1821, c. 76, § 10, to recognize" to pay all intervening dam
ages and costs, and to prosecute his appeal with effect," before 
his appeal could be allowed. An alteration of the law was 
made by R. S., c. 116, § 10, and the party appealing was re-
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quired to recognize ii with condition to prosecute his appeal 
with effect, and pay all costs arising after the appeal," before 
his appeal could be allowed. The substantial difference 
being, that_ the appealing party is not now required to give 
security for the payment of any intervening or additional 
damages, which may be recovered against him in the appel
late court. This is an important difference. 

The recognizance presented in this case, contains two pro
visions not authorized by law. One for the personal appear
ance of the appellant in the appellate court, the other for 
the payment of ii all intervening damages." 

The justice of the peace was not authorized to require 
such recognizance ; and the appellee could not enforce it 
against the appellant. The appeal was not perfected. Owen 
v. Daniels, 21 Maine, 180; 1/arrington v. Brown, 7 Pick. 
232. The exceptions are sustained. 

Verdict set aside, and appeal dismissed. 

HOWARD, RrcE, HATHAWAY and CUTTING, J. J., concurred. 

CHUTE o/ al. E:J.:'rs, versus PATTEE o/ als. 

,vhere the holder of a promissory note: for a valuable consideration, without 
the knowledge of the sureties,. contracts with the principal, to enlarge the 
time of payment beyond that fixed in the note, the sureties are no longer 
liable thereon. 

And the agreement of the principal to pay interest on such note, for a specified 
time after it became due, is a sufficient consideration for a promise of delay. 

ON REPORT from Nisi Prius, WELLS, J., presiding. 
AssmrPSIT, on a promissory note, dated May 8, 1846, for 

$500, payable to Benjamin Webber with interest, in one year 
from the seventh day of June following, signed by Pattee as 
principal, and the other defendants as sureties. On the back 
of the note was indorsed "June 7, 1847, received the in
terest. June 8, 1848, received the interest." 

The note was read to the jury. Pattee made no defence. 
But the sureties alleged that they were discharged in conse-
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quence of an agreement, for a sufficient consideration, be
tween Webber, the plaintiff's testator, and the principal, 
after the note was due, for a promise of delay of payment, 
without their consent. 

Evidence was produced that on June 7, 1846, Pattee as
signed to Webber a mortgage and notes as collateral secu
rity for notes to the amount of $700, given to Webber by 
him on May 8, 1846, and on the day of the assignment, Web
ber made a written agreement to reassign said mortgage 
upon the payment of the notes it was assigned to secure. 

On the back of this agreement, on June 7, 1847, Webber 
signed this memorandum. - "Whereas Moses Pattee has 
paid the interest on the within up to date, and also on a 
note for $500, against the said Pattee, David Hammons, 
N. K. Farrington and J. S. Farrington, and has agreed to 
pay interest on the same for one year more, I hereby ex
tend said obligation and the payment of said note for one 
year more from this date." 

David Hastings, called by defendant,· testified, that he was 
present when said memorandum was written by Hammons 
at the request of Webber, that he said he had seen Pattee 
and had made an arrangement with him to extend the time of 
payment of the notes for a year, that Hammons objected 
strongly to the extension. At the end of that year Web
ber called again at the office, while Hammons was absent at 
Washington, and said he had made another extension with 
Pattee, on the same terms as the first one. He wanted me 
to find the first paper and write a new extension like the 
first one. I could not find it and did not write it, though he 
called several times for that paper. During the two years 
of the extension Pattee was somewhat embarrassed, but 
debts could be collected of him. Since, his debts are not 
good. · 

The case was thereupon taken from the jury, with the 
agreement that the Court should render judgment against 
the principal defendant for debt and costs, and that on the 
testimony and evidence in the case, or so much as may be 
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legally admissible, judgment may be rendered against such 
of the sureties, if any, with said Pattee, as arc justly and 
legally liable; that the Court might draw such inferences 
from the evidence as a jury might; and that if the Court should 
be of opinion, that either or all the _sureties are not liable, 
the plaintiffs arc to discontinue as to them, and they to 
have judgment for one bill of cost only. 

Gerry, for the plaintiff, contended, that there was no 
consideration for the alleged agreement between Webber 
and Pattee for Webber to give time of payment. There is 
no pretence that Pattee paid any thing, or promised to pay 
any thing for the alleged promise of extension, except what 
he was legally bound to pay by the terms of the notes. 

The notes transferred by Pattee to Webber, with tho 
mortgage assigned were on interest, and it will be observed 
that the note in suit was on interest. Therefore nothing 
was paid or promised for the promise of extension. That 
promise of extension was merely gratuitous and without 
sufficient consideration. Chitty on Con. 6th Am. ed. 51 
and 52; Hall v. Constat, 2 Hall, 185; Pebodie v. Ring, 12 
Johns. 426; Russell v. Buck, V crmont, 166; Pomroy v. 
Slade, 16 Vermont1 220. 

D. Hamnwns and G. H. Shepley, for defendants. 
1. 'rhe payee of the note by giving time to the principal 

debtor discharged the sureties. Pattee had no right to pay 
the money with interest then accrued, at any time before 
the expiration of the additional year, for ho had agreed to 
keep the money "and pay interest on the same for one year 
more." This was a new, separate and distinct contract on 
the part of Pattee from any existing in the note before, 
and therefore formed of itself a consideration for the exten
sion of the tim.e by W cbber. The payee received a benefit 
in having his money invested for a year, and determined to 
keep it as it was, against the remonstrance of the surety. 

·whenever, without the consent of the surety, the creditor 
extends the time of payment to the principal by such an 
agreement as could be enforced at law or in equity, the 
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surety is discharged. 13 Maine, 208; Leavitt v. Savage, 
16 Maine, 72; 5 Greenl. 130. 

2. The agreement for the extension of time to the prin
cipal has been executed, and has actually resulted to the 
injury of the surety, the principal in the meantime having 
become insolvent. This discharges the surety. 

How ARD, J. - It is agreed that the plaintiff may take 
judgment against Pattee, the principal defondant, for the 
amount of the note in suit, with interest and costs. But 
the other defendants, who are sureties upon the note, claim 
to have been discharged by the operation of an agreement 
made between the testator and the principal, without their 
assent. They, only, make defence. 

It is proved, that after the note became payable, the tes
tator agreed in writing with the principal, to extend the 
time of payment" for one year more," upon the agreement 
of the latter to pay interest upon this, and other notes, for 
that period; that the extension was made, and the interest 
paid at the expiration, according to the agreements; and 
there is no proof that either of the sureties assented to 
the arrangement. 

The agreement of the principal to pay interest for a spe
cified time, after 'the note became due, furnished a sufficient 
consideration for the promise to delay. Both agreements 
were valid, and binding upon the parties respectively, and 
enabled each to accomplish what he appears to have con
sidered a desirable purpose;- a further investment for a 
definite period for the creditor, and an extension of credit for 
the same time for the debtor. The legal effect of the agree
ments was to disable the former from enforcing collection, 
and the latter from making payment of the note, until the 
expiration of the year stipulated; and to alter the contract, 
and change the responsibility of the sureties, without their 
consent. Rees v. Berrington, 2 Yes. 540; Bank of the 
United States v. Hatch, 6 Peters, 259; Gahn v. Niemce
wiez, 11 Wend. 317; Leavitt v. Savage, 16 Maine, 72; Bai
ley v. Adams, 10 N. H. 335. 

VOL. XXXVII, 14 
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This case falls within the fo,miliar rule of law, that where 
the holder of a promissory note makes a binding agreement 
with the principal to enlarge the time of payment beyond 
that fixed by the note, without the consent of the surety, the 
latter will be discharged. Lime Rock Bank v. Mallett, 34 
:Maino, 547; Greeley v. Dow, 2 l\let. 176, and cases before 
cited. 

According to the agreement of the parties, and under the 
provisions of the R. S., c. 1151 § 11, the plaintiffs haYe leave 
to discontinue as to the sureties, on payment of costs, and 
to amend and take judgment against the principal for del,t 
and costs. 

SHEPLEY, C .• J., and RICE1 HATHAWAY and CUTTIXG, J. J.7 

concurred. 

CHESLEY versus WELCH ~ als., Appellants. 

If a tenant continues in possession after the expiration of his lease, the bur
den of proof is upon him to show the acquiescence of his landlord. 

A tenant, holding under a lease for a definite time, may, by a delay of the 
lessor to enter after its termination, acquire the rights of a tenant at will. 

But if the lessor shall enter immediately on tho termination of the lease, the 
lessee can have no rights to the emblements, though he· still remains on the 
premises. 

ON EXCEPTIONS from the District Court, COLE, J., pre
siding. 

TRESPASS quare clausum, originally commenced before 
a justice of the peace. On facts agreed. Plea the general 
lSSUe. 

It appeared that the defendants entered upon the grass 
laud in poRscssion of one Morse, under whom the plaintiff 
claims, and took and carried away the hay thereon. Morse 
had possession of the farm under a lease from Paul Adams, 
which lease, before tho taking of tho hay, had expired. Pre
vi,milly to the allo~ed trespass, Adams had notified Morse 
in writinu; to quit the premises. ·while Morse was in pos-
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session, after his loaso had expired, he lot a portion of tho 
grass standing thereon to the plaintiff, to be cut on shares. 
Part of it was cut by plaintiff under this agreement and 
left by him in the field. The defendants, as tho agents and 
by the direction of said A.dams, in tho ·presence of two 
witnesses, peaceably entered upon the premises for the pur
pose of taking and holding possession of the same, but 
Morse did not give his consent to such entry. The defend
ants, after such entry, took and carried away the hay sued 
for, by the direction and as the servants of A.dams. 

If the Court, on this statement of facts, should decide 
that tho action was maintainable, judgment was to be ren
dered for the amount fixed by tho justice and legal costs, 
otherwise tho plaintiff to become nonsuit and costs for de
fendants. 

On this agreed statement, the presiding Judge was of 
opinion that the_ action was maintainable, and ordered judg
ment for the plaintiff. To which opinion the defendants 
excepted. 

A. copy of the lease and also of the notice to quit were 
to be put in with tho facts, lmt were not furnished to the 
Court. 

R. A. L. Codrnan, for the defendants, argued that, by 
the statement of facts, it appears that Morse had no legal 
right to sell the grass; the plaintiff therefore acquired no 
right by his purchase. His entry and cutting were a tres
pass. 

Title, right of possession and actual possession, were in 
A.dams, by whose directions and authority t}le defendants 
acted, at the time of the cutting of the grass, and the sev
erance of the grass from the freehold, gave no more right 
or property in the grass to tho plaintiff, than he would have 
acquired in timber or wood, if he had felled trees. Davis 
v. Thompson, 13 1\Iaine, 209; King v. Fowler, 14 Pick. 
238. In Mayo v. Fletcher, 14 Pick. 525, the Court say, 
"a mortgagee, having never entered, cannot maintain tres
pass quare clausurn fregit, against a person entering and 

• 
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occupying by permission of tho mortgager before condition 
broken and holding over after breach." In the present case 
the condition had been broken and entry made by mort
gagee, and he could have maintained trespass against the 
plaintiff; consequently he or his servants cannot be liable 
to the present action. 

J. J. Perry, for plaintiff. 
1. "Lessee for a year, holding over, becomes tenant at 

will." Bennett v. Whipple, 12 Maine, 346. 
"In the case of a tenancy at will, the crops belong to the 

tenant." Sherburne v. Jones, 20 Maine, 70; Bailey v. 
Fillebrown, 9 Mass. 12. 

"Where a tenancy at will is determined by the lessor, the 
tenant is entitled to the emblements." Davis v. Thompson, 
13 Maine, 209. 

Morse, being tenant at will on the premises, had a right to 
the crops, and consequently a right to sell the grass growing 
on the same, and the plaintiff having rightfully bought the 
grass growing on the premises, and the same being convert
ed into hay, there was such a severance from the freehold 
as to leave the hay sued for personal property in the hands 
of the plaintiff. 

The sale of grass, from Morse to the plaintiff, carried 
with it the incidental right to enter upon the premises, cut 
the grass, and carry away the hay made from tho same. 

2. The entry made by the lessor cannot defeat the action. 
1. Beause there is no statute provision by which a lessor 

can gain a possession by "entering in the presence of two 
witnesses," the statute remedy being by R. S., c. 128, an ac
tion of forcible entry and detainer. 

2. An entry in the "presence of two witnesses," is a rem
edy secured solely to mortgagees, to gain possession of 
mortgaged premises, after condition broken. 

3. To make a legal entry, by a mortgagee, in the "pres
ence of two witnesses," it must be "peaceably" and" openly" 
made, and "not opposed." In this case, Morse, the tenant, 
did not consent to the entry, consequently, if it had been 
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made by a mortgagee it would be an unlawful entry. R. S., 
c. 125, § 3. 

4. The grass, having been severed from the freehold, no 
longer attached to the soil, and the lessor could not in a 
legal entry reclaim the same as a part of the freehold. 

SHEPLEY, C. J. -The lease of the farm from Paul Ad
ams to Solomon B. Morse, and a written notice to quit from 
the former to the latter, were, by the agreed statement, to 
make a part of it. No copies of these documents have been 
furnished. Application has been made to the clerk of the 
county courti and to the present counsel of the parties for 
copies or dates of those papers without success; and the 
case, long pending, remains to be decided according to the 
light afforded. 

It is agreed, that the lease to Morse had expired and that 
a written notice to quit had been given before the defendants 
entered for the landlord and took the hay claimed by the 
plaintiff through Morse. 

Admitting tho notice to quit to have been of no effect 
upon the rights of the parties, which is the most that can be 
alleged beneficially for the plaintiff, Morse would be left 
in possession of the farm after the expiration of a lease of 
it for a definite time, and without any evidence, that it had 
not expired shortly before that time. 

When a tenancy is limited to a definite time, the landlord 
may enter immediately upon its termination. Clapp v. 
Paine, 18 Maino, 264; Preble v. Hay, 32 Maine, 456. He 
may, by delay to enter, allow the tenant to acquire the rights 
of a tenant at will, upon the presumption that he acquiesced 
in his continued possession; but the burden of proof of 
this is upon tho plaintiff, and there is nothing in tho agreed 
statement, as presented, authorizing such a conclusion. 

Plainti.ff nonsuit. 

HOWARD, RICE, HATHAWAY and CUTTING, J. J., concurred. 
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Ro,1_cu versus LEARXED. 

"Where the defendant claims title to property under a third person by certain 
acts between that third person and the plaintiff, a letter written by such 
third person and deli vercd to the plaintiff at the time of such acts, is ad
missible in evidence, as against the defendant, as part of the res gestcte. 

ExCEPTIOXS from Nissi .Prius, HOWARD, J., presiding. 
RE.PLEVIN, for a pair of steers. 
The plaintiff set up title from one Russell S. Currier in 

April, 1849, and that he was to keep them until they were 
six years old and then to return them or pay fifty dollars. 

'l'he defendant introduced evidence of a s~le from said 
Currier of his interest to one Album Calden, under whom he 
claimed title ; and also evidence tending to show a sale 
from the plaintiff to said Caldon of his interest in said steers, 
through one Allsworth Tainter in his capacity as constable 
of the town of Carthage. 

The plaintiff, after this testimony in the defence, called said 
Tainter, who testified, that he, as constable of Carthage, in 
July, 1850, had an execution in favor of said Calclen against 
the plaintiff, and had received a letter of instruction from 
Caldon about securing it, and also a letter from Calden to 
the plaintiff in relation to the same matter; that in pursu
ance of his instructions contained in Calden's letter to him, 
he went to the plaintiff to get security on the execution, 
and gave plaintiff the letter sent by him from Calden; that 
plaintiff then secured the amount of the execution by a 
horse and heifer, but did not embrace the steers. 

'fhe letter to plaintiff was as follows:-" l\fr. Roach, I 
have seen :Mr. Currier and ho says he is willing to take mo 
as pay-master, if I pay him this month, and wants you to sign 
the writing which I have sent to ::\fr. Tainter. 

a A. Ca1den." 
The presiding Judge luled that this letter was admissible 

and a verdict was returned for plaintiff. 

J. S. Abbott, for plaintiff. 
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Tripp, for defendant. 
The plaintiff claimed the right to the use of said steers 

until they were six years old by a parol lease from Rus
sell S. Currier, and the defendant claimed them by purchase 
from Calden, who had extinguished the title of said Currier 
and had attempted to extinguish the right.of plaintiff to the 
use of said steers. Whether Calden had so done or not7 

was the question before the jury. 
1. Caldon was not a party to the suit, and therefore his 

declarations were not admissible in evidence for the plain
tiff, unless they were made while he was the owner of the 
right claimed by plaintiff~ which the plaintiff denies. The 
plaintiff by his action denies that Caldon was owner of 
plaintiff's right in the steers at any time, and the jury so 
found. The witness, Tainter, says, that the plaintiff did not 
turn out to him the steers for Calden. Thus Calden's dcc
hrations were admitted for. the plaintiff, when he was not 
the owner of his right in the property in controversy, which 
is contrary to every principle of law or rule of evidence. 

2. If plaintiff wanted Calden's testimony, he was a com
petent witness, and should have given his testimony under 
oath. 

3. If Caldon ever owned the plaintiff's right, and the de· 
fondant contends that he did, he became such owner tl111ough 
the agency of Tainter, the officer, who held Calden's execu
tion, and who received the letter from him. That letter 
was written and delivered to the plaintiff, before he ( Cal
den) could have become the owner of the right which the 
plaintiff claimed in said steers. 

SHEPLEY, C. J. - The plaintiff in replevin appears to have 
received of Russell S. Currier, in the month of April, 1841), 
two steers, of the age of two years, to be kept till they 
were six years old, then to return them or pay fifty dollars. 

The defendant introduced testimony to prove a sale of 
Currier's interest in them to Album Caldon, from whom he 
derived that title. He also introduced testimony to prove7 
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that he had acquired the plaintiff's title to them by the pro
ceedings of .Allsworth Tainter, who, as a constable of the 
town of Carthage, had an execution in favor of Calden 
against the plaintiff. 

'11
0 rebut this testimony the plaintiff appears to have call

ed Tainter as a . witness to prove, what had been done by 
agreement of the parties to that execution, for payment or 
security of it. He stated, that Calden forwarded a letter to 
him to be delivered to the plaintiff proposing a mode of 
security. This was produced and receiYed as testimony. 
The defendant claiming to have extinguished the plaintiff's 
title by the proceedings to collect or secure that execution, 
testimony to prove what did take place between the plain
tiff and Calden for that purpose, appears to have been en
tirely proper, and Calden's letter to the plaintiff composing 
a part of those transactions was admissible as part of the 
res gestae. Exceptions overruled. 

RrcE, HATHAWAY and CUTTING, J. J., concurred. 

. INHABITANTS OF SUMNER o/ als. Petitioners, versus COUNTY 
CmrMISSIONERS OF OXFORD. 

Irregularities in the proceedings of County Commissioners, which will not pre
vent one supposing himself aggrieved from obtaining the means of redress, 
will furnish no authority for issuing the writ of certiorari. 

A petition for the location of a county road, is sufficiently definite, if it sets 
forth its termini, and the general course between them. 

And where altemative places are described for the location, this furnishes no 
valid objection to proceedings thereon. 

·where actual notice has been given to parties interested in the location of a 
county road, the want of the statute notice will not avail to quash the pro
ceedings, unless some right has been lost or some injury suffered by reason 
of the omission. 

The parties interested in the settlement of an agent's account for opening a 
County road, may be cited to appear at an adjourned term of the county 
Commissioners' Court. 

Anrl such account may lawfully be allowed at such a,{journed term, 
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But the propriety of the allowance of any item in the account cannot on 
this process be examined. 

If no formal judgment is found upon the County Commissioners' records of 
the amount of a distress warrant by them issued, and the sum for which 
it is issued is properly ascertained, it will not impair their proceedings. 

Such omission may be considered as chargeable to their clerk. 

The warrant of distress issued by County Commissioners is no part of the 
record to be presented in a writ of certiorari. 

PETITIO:N for a writ of certiorari. 
The original petition for the location of the road, signed 

by Daniel Parsons & als., represented "that a public high
way is much needed, commencing near Sharon Robinson's 
in Sumner, either at or near an angle in the county road, 
near Joshua Barrow's, Jr., in Hartford, or at both of said 
points, thence running in such a manner that the road may 
intersect at some suitable place; and following the valley 
of the east branch of twenty mile river in a southerly direc
tion, either on the west side or on the east side, or partly 
on both sides of said stream, as may be mosf suitable and 
convenient for making said road, to intersect a road run
ning from Buckfield village, easterly by Nathaniel Shaw's 
at some points between said Shaw's and Addison G. Cole's, 
thence westerly to meet the county road recently located 
from Buckfield village by South pond to Hebron." 

This petition was entered at the May term of the Colll
inissioners' court, in 1848, and notice was ordered to be 
given to all persons and corporations interested, by service 
of copies of the petition, &c., on the clerks of said towns 
of Hartford, Sumner and Buckfield, and by posting up like 
copies in three public places in said towns, &c., and by pub
lishing the same in the Oxford Democrat, and a time was 
appointed to view the route and hear those interested. 

On this petition a highway was located partly through the 
town of Sumner, and return thereof made, dated September 
term, 1848, describing the different courses and distances, 
and awarding damages. In their return the commissioners 
stated, that "at each angle in the aforesaid location, on the 

VoL. XXXVII. 15 
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easterly line thereof, we have set a stake marked R, or 
marked a tree with that letter." 

Under this petition, in the Commissioner's docket, at the 
September term, 1848, was no entry, but the letter C, and 
barely the same letter under the entry at May term, 1849. 

Under tho do1~ket entry for September term, 1849, of this 
petition, were the following entries; - "C. Recorded, book 
3, pages 160 to 164. C. Proceedings closed." 

The record of the Commissioners, of September term, set 
forth the petition, the order of notice, the location, and con
cluded thus; "at which term said report was accepted and 
ordered to be recorded. This report was then continuecJ 
from term to term to the present time, when it was ordered 
that proceedings be closed, and that said road be estab
lished as a public highway." 

Ebenezer Briggs & als. at the May term, 18497 petitioned 
for an increase of damages allowed them on this petition, 
and the report of the committee thereon was recorded wit11 
the proceedings of September term, 1860, but as accepted 
at the January adjourned term of 1850, being an adjourn
ment of the September term, 1849; and the order of tht\l 
Commissioners was, that said report be accepted and re
corded as of the September term, 1849. 

So much of the way as was located in the town of Sum
ner) not being opened, E. Phinney & als. entered a petition 
at the September term of the Commissioners' Court, 1852, 
being the third day of the month, for the appointment of an 
agent. The Court ordered that the clerk of Sumner b10 
served with a copy of petition and order, thirty days lie
fore the 12th day of October next1 and likewise that copie;, 
should be posted in three public places in said Sumner1 

thirty days at least before said 12th day of October, and 
the petition was continued to tho next October term held 
by adjournment, from the September term, on October 12, 
1852, when it appeared the order had been complied with7 

and an agent was appointed to open the road. 
By the record, the petition of Phinney & als. was contin~ 
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ued to the January adjourned term, 1853, from the Decem
bflr adjourned term, 1852, when the agent returned his 
warrant with his doings thereon. 

N otiee was then ordered to be given to the town of Sum
ner to appear before the Court of County Commissioners, 
next to be holden at, &c., on the second Tuesday of Febru
ary, 1853, to show cause, if any they have, why the account 
of the agent should not be allowed. 

On the second Tuesday of February the Court was held, 
the town of Sumner appeared by their agent, the account for 
o'pening of the road was allowed, and at the close of the 
account, after the amount was added up, was the following:
.: allowed for settlement : -

" To two days attending Feb., adjoumed term, proving 
account, $4 00 

"To three days settling account for labor, mate-
rials, &c., $6 00." 

The amount was not paid, and a distress warrant was 
issued against the inhabitants of Sumner, in Javor of the 
county of Oxford, for the amount allowed at that time for 
opening the road, which was levied upon the goods of one 
of the inhabitants of Sumner and satisfied. 

The regular terms of the County Commissioners for Ox
ford, as established by law, arc to be held on the second 
Tuesday of May and the first Tuesday of Sept. yearly. 

The petitioners for certiorari were the inhabitants of 
Sumner and Ervin Robinson, William H. H. Briggs and 
Thomas Bonney, who assigned the following errors:-

1. The original petition of Daniel Parsons and others 
contains no direct prayer or request to the County Com
missioners, but is ambiguous, alternative and conditional. 

2. The notice ordered and proved only required that 
' copies of said petition and the· order of Court thereon, 

should be posted up "in three public places in said towns 
cf Hartford, Sumner and Buckfield," whereas by law three 
such copies should have been posted in each of said towns. 

3. The said Commissioners did not cause the :i;eturn of 
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their doings which was made at the Sept. term of said 
Court, 1848, to be recorded till more than two years after, 
to wit: till the winter of 1851, nor did their said report re
main upon the files of said Court during said time; nor did 
they at any time cause to be entered of record, that the 
original petition upon which their proceedings were found
ed, was continued until their second next regular session to 
be held thereafter; nor did they ever at any time make 
any such order, or cause any record whatever to be made 
in relation to any such continuance. 

4. The said County Commissioners did not continue the 
original petition from term to term, until a final decision 
was had on the petition of Briggs and others for increase of 
damages; but, on the contrary, closed proceedings on the 
original petition at the regular term of said Commissioners' 
Court, held in Sept. 1849, while no final decision was 
had on said petition of Briggs and others for increase of 
damages until Sept. 1850, a whole year after; nor have said 
Commissioners, at any time since a final decision was liad on 
said petition for increase of damages, closed proceedings 
on said original petition or completed the record of their 
proceedings thereon. 

One branch of the fifth error assigned related to facts 
intended by the petitioners to have been proved, but no 
proofs were offered; another liranch of it related to the ap
pointment of an agent, the allowance of his account, a part 
of which was alleged to have been done without notice to the 
town of Sumner, and concluded thus :-"Wherefore your 
petitioners further pray, that a writ of certiorari may issue, 
to cause the records of the doings of said Commissioners 
in appointing an agent, allowing his account, and issuing 
a warrant of distress in behalf of said county of Oxford, 
against the inhabitants of the town of Sumner as aforesaid, 
to be certified to, and brought before our Justices of our 
said Supreme Judicial Court, and that the whole proceedings 
aforesaid and the records thereof may be quashed." 

Walton, for petitioners, in support of the errors assigned, 
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cited for the first, Commonwealth v. Coombs, 2 Mass. 489 ; 
for the second, R. S., c. 25, § 2 ; for the third, R. S., c. 25, 
§§ 4 and 5 ; for the fourth, R. S., c. 25, § 6 ; Inhabitants of 
Cornville, petitioners, 33 Maine, 237; Windham, petitioners 
for certiorari, 32 Maine, 452. 

That no account uf an agent to open the road should be 
allowed without due notice to the town interested, he cited 
R. s., c. 25, § 40. 

That there was an error here, he contended was manifest 
from the record of the statement of the account. The two 
last items were added at the time it was passed upon. 

It was further objected, that it did not appear of record 
that any judgment in favor of the agent against the town of 
Sumner was rendered, or any warrant of distress ordered 
to issue. Waldo v. Moore, 33 Maine, 511. 

Another objection urged was, that the warrant of distress 
was illegal, being issued as if a judgment had been render
ed in favor of " the inhabitants of said county of Orford," 
when no such judgment was, or could be legally entered. 
The judgment, if any, should have been in favor of the agent. 

And furthermore the warrant issued, for too much; it 
included the illegal items in the account, and "thirteen dol
lars costs incurred by said county." There cannot be either 
law or precedent for the recovery of costs in a case like 
this. Emerson v. County of Washington, 9 Maine, 98. 

It was further urged, that although this application was 
to the discretion of the Court, it was a discretion to be 
exercised according to the rules of law; that if the rights 
of a party have been infringed to his detriment, by the er
roneous doings of an inferior tribunal, he may justly claim 
redress; and it will be the duty of a court to afford it to 
him. That it was not the province of the Court to under
take to presume that it would be wiser for him to submit 
to the injury, or to conjecture that the public interest would 
be better promoted by an adjudication against him, and 
therefore it would not be discreet to relieve him. Cushing 
v. Gay, 23 Maine, 9; Parsonsfield v. Lord, 23 Maine, 511. 
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Hastings, County Attorney, contra. 
The petitioners must first show a legal error and then go 

further and declare from that error the injury, and show 
distinctly that the injury has been received. Inhabitants of 
Cushing v. Gay~ al., 23 }faine, 9; Parsons.field v. Lord 
~ al., 23 Maine, 511; Lee v. Child, 17 Mass. 351; Strong 
v. County Commissioners, 31 Maine, 578. 

1. The first error assigned is one of form and technicality. 
Had the petition been as formal and as descriptive as the 
location itself, in what different condition would the peti
tioners now find themselves? The whole current of authori
ties runs against this objection and it is unnecessary to cite 
them. 

2. The record does not show but that the proper notice 
was given. It is immaterial at this stage of the proceed
ings what the "notice ordered and proved" was. But if the 
statute notice was not given, who is injured? The town of 
Sumner was not, because express notice was given that town 
through her clerk. ·were the other petitioners injured? 
There is no evidence that the road crossed an inch of their 
lands. There is no question but all persons interested ac
tually had notice, and their appearance waived the statute 
notice even if it was not given. Whately v. Franklin, l 
Mete. 336; Goodwin v. Inhabitants of Hallowell, 3 Fairf. 
271; Rutland v. 1Vorcester, 20 Pick. 71; Hancock v. Bos
ton, l Mete. 122; Commonwealth v. Westborough, 3 Mass. 
406; Ex parte Baring, 8 Greenl. 137. 

3. The Act of Feb'y 7, 1852, changed the law in relation 
to the subject matter of the alleged error. If the petition
ers are right in their assumption, I reply that the continu
ance was actually had, and if the proper entry was not 
made, it is the misprison of the clerk and injured no one. 
11 Mass. 417; North Berwick v. York County Commis
sioners, 25 Maine, 69; Inhabitants of Vassalboro', Pet'rs, 
19 Maine, 343; Ex parte Miller, 4 Mass. 465. 

4. The records do not authorize the statement of this er
ror; hut, if well grounded, have Robinson, Briggs or Bon-
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ncy been injured by it? How? No land of theirs appears 
to have been crossed by the road. Why should Sumner 
complair1? The road is nearly all completed, and it cannot 
be of any interest to her to have it discontinued. There is 
nothing in this assignment which will compel the interference 
of the Court, so far as the establishment of the road is made 
as a public highway. 

A.s to the items in the account of the agent to which ex
ception is taken, ,because no notice was giYen, it is only 
necessary to call attention to the fact, that at the time at 
which the same was allo"'.ed, the town had notice and ap
peared by their agent. The other points made by the pe
titioners, as they do not show any ground of injury, it is 
unnecessary to advert to them. It is of no consequence 
to them, whether the warrant was in favor of the county 
or of the agent. The same consequences would have fol
lowed. 

SHEPLEY, C. J. - The petitioners present five alleged 
errors. 

The first is, that the petition containing no direct request 
is ambiguous, alternative, and conditional. 

It should state the places, where the way desired is to 
commence and terminate, and its general course between 
them, that all interested may be enabled to judge how far 
such a way would be useful, and to what extent their inter
ests might be affected. It is not perceived, that a petition 
presenting alternative places, each accurately described, for 
the commencement of a way, must necessarily be erroneous. 

It does not appear in this case, that the description was 
so defective that a person would find it difficult to determine 
what was designed to be accomplished. 

The second error alleged is, that it does not.appear that 
the notices were ordered to be, or that they were posted in 
three public places, in each of the towns named. 

The town of Sumner appears to have been notified by 
service of an attested copy upon its clerk. It does not ap-
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pear that the way was laid out over any land owned by 
Ervin Robinson or Thomas Bonney, or that they were there
by injured. The way does appear to have been laid out 
to commence within four rods of the house of the only 
other petitioner, rendering it highly probable, that he must 
have had actual notice. The petition contains no allegation 
that either party petitioning had not actual notice, or that 
either has lost any right or suffered any injury by reason of 
the insufficiency of the notice given. 

'l'he third and fourth alleged errors may be considered in 
connection. They are in substance, that the proceedings of 
the Commissioners having been returned to their session, 
held in September, 1848, were not ordered to be recorded, 
"till more than two years after;" that the petition was not 
continued to their next regular session, and that it was not 
continued from term to term until a final decision was made 
upon a petition for increase of damages. 

The record and docket entries do not appear to have 
been very accurately or perfectly made; and the counsel do 
not agree respecting the facts disclosed by them. 

The return of the Commissioners bears date of their Sep
tember term, 1848. The docket entry of that term does 
not so state. Nor does it state, that any order was made 
at that term, that their return at that term was accepted 
and ordered to be recorded. The lotter C does appear to 
have been made upon the docket, under the entry of the 
petition, indicating that it was continued; and a like entry 
appears to have been made under it, at their May term, 
1849, when a petition appears to have been presented by 
certain persons, for an increase of damages ; and the report 
of a committee up•m that subject, bearing date on Septem
ber 1, 1849, appears to have been returned to an adjourn
ment of the September term, holden in January, 1850, when 
as the record states, it was accepted and ordered to be re. 
corded, as of the September term, 1849. Without such an 
order, the proceedings and record thereof, at the adjourn
ment, would constitute part of those of September term. 



OXFORD, 1854. 121 

Sumner v. County Commissioners of Oxford. 

The counsel for the petitioners insists, that this order was 
not made before September term, 1850, and he refers to the 
fifteenth page of the printed documents in proof of it. 
There is found on that page a formal entry of the time 
when the September term, 1850, was holden, and what offi
cers were present, without any entry whatever of proceed
ings by the Commissioners at that term. The record. states, 
that the report was continued from term to term, "to the 
present term," using the word "term," if that entry was 
made at the adjournment, to designate the adjourned ses
sion; and it appears to have been so used on other occa
sions, exhibited in the printed documents. 

It does not appear by the record, when the entry was 
made, that the proceedings be closed and the way be estab
lished as a public highway. Upon the docket of the Sep
tember term, 1849, there appears to have been an entry 
made under the petition, "recorded book 3, pages 160 to 
164." "Proceedings closed." It is not probable that these 
entries were made during the session. They may be regard
,ed as subsequently made as of that term, and not till after 
the proceedings on its adjournment in January, 1850, when 
the report of the committee on the petition for an increase 
of damages appears to have been made and accepted, and 
the whole proceedings to have been closed. 

The actual course of proceedings, so far as it may be dis
coverable from the record and docket entries presented, ap
pears to have been; that the return of the Commissioners 
of the laying out of the road was made at their session in 
September, 1848; that the petition was continued to their 
May term, and thence to their September term, in the year 
1849; that no order.was made that the proceedings be closed 
until the adjournment of the September term in the month 
of January, 1850, when such an order was made; that a 
petition for an increase of damages was presented at May 
term, 1849; that a committee was then agreed upon, and 
that a report of its proceedings was presented at an ad
journment of the September term, 1849, holden in J~nuary, 
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1850, which was accepted and ordered to be recorded as of 
September term, 1849, and that all the proceedings respect
ing the road were then completed and closed. 

Provision was made by tije second section of the .Act 
approved on February 7, 1852, that no record of any high
way in _other respects legally laid out shall be quashed, for 
the reason that the return of the Commissioners shall not 
have been recorded, before tho final close of the proceed
ings. 

There do not appear to have been any such irregularities 
in the proceedingti in this case, as would prevent any corpo
ration, or person thinking himself aggrieved, from having 
full opportunity to obtain redress according to the course 
prescribed by law. 

The Court is not therefore called upon to grant the writ 
on account of these errors. 

It is admitted, that many of the facts stated under the 
fifth cause of complaint have not been proved; and that 
tho opening argument was prepared, upon the expectation 
that they would have been. These and some others, it will 
not be necessary to notice . 

.Another objection is made to the record of the proceed
ings for the appointment of an agent to make and open the 
road. It is said that one was appointed, before the time 
allowed for the town to do it had expired. Two years 
were allowed for this purpose, after the proceedings were 
closed. .As already stated, the proceedings appear to have 
been actually closed in January, 1850. The petition for 
the appointment of an agent appears to have been present
ed at their September term, 1852, when an order was made, 
that an attested copy thereof, with the . order of the Court 
thereon, should be served upon the clerk of the town, and 
be posted in three public places in the town, thirty days at 
least before the twelfth day of October then next, that the 
town might then appear, and show cause why the prayer 
should not be granted. .At an adjournment of the Septem
ber term, holden on October 12, 1852, the Commissioners 
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adjudged, that all the requirements of their order had been 
complied with, and that an agent should be appointed. 

These proceedings appear to have been in conformity to 
the provisions of the statute, c. 25, § 40. It is said, that 
the agent made return of his proceedings, and that the town 
was notified to make its objections to them, when no court 
was by law holden. The record states, that the petition 
was continued to an adjourned term, holden in January, 
1853, from an adjourned term held in December, 1852. It 
would follow, that the September term, 1852, holden by 
adjournment on October 12, 1852, must have been adjourned 
to December, 1852, and then to January, 1853, when the 
agent made return of his proceedings. Notice then appears 
to have been given to the town, to appear at a further ad
journment of the same term, holden on the second Tuesday 
of February, 1853, when the agent's account was allowed. 
The statute does not require that the Commissioners should 
act upon such proceedings only at their terms holden with
out adjournment, at the times prescribed by law. 

Objection is made, that no formal judgment was entered 
of record against the town, for the amount expended to 
make the road. The amount due, appearing to have been 
regularly ascertained and adjudged, the proceedings should 
not be quashed, because a judgment for recovery was not 
formally entered of record. This may be properly regard
ed as ari. omission of their clerk. 

The warrant of distress does not constitute a part of the 
extended record to he presented by the writ prayed for. 

This Court, on this process, cannot inquire into the pro
priety of the allowance of items in the agent's account. 

Writ denied. 

HOWARD, HATHAWAY and CUTTING, J. J., concurred. 
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BARTLETT versus BLAKE. 

Upon a party alleging fraud, is imposed the burden of proving it. 

The insolvency of the vendor at the time of the sale of a chattel in an unfin
ished state, his treatment of the property as his own in completing it after 
such sale, do not furnish conclusive evidence of a fraudulent sale ; but those 
indicia of fraud may be explained so as to make the sale valid as against 
the creditors of the vendor. 

The sale and delivery of a chattel in an unfinished state, but which, by agree
ment of the parties, is left in the control of the vendor to finish, is sufficient 
to vest the property, after its completion, in the vendee, as against the at
taching creditor of the vendor. 

Where an unfinished chattel, to be completed by the vendor, was transferrecl 
by a bill of sale absolute on its face, but containing the clause " allowing 
the vendee the right to take the same at will," such clause will not author
ize the vendee to repudiate the contract. 

ON F AO'FS AGREED. 

TRESPASS against a deputy sheriff for taking tho plaintiff's 
wagon. 

Tho plaintiff claimod title to the wagon under the follow
ing bill of sale : -

" W. B. Bartlett bo't of 
"J. G. Robinson, One new side

spring single wagon-wood, including the running gear and 
the irons for the same, and the said Robinson agrees to 
iron, paint and trim tho wagon and put it in good complete 
running· order in July next._: On which tho said Bartlett has 
advanced and paid him thirty-six dollars and seventy-nine 
cents, and the said Bartlett agrees to make such advances 
from time to time as may be necessary to complete said 
wagon, not exceeding sixty-iive dollars, with the right to 
take the same at will. "John G. Robinson. 

"Norway, June l_, 1853." 
Most of the facts in this case appear in the opinion of the 

Court. 
At the time of the sale, Robinson had no real estate and 

all his personal property was mortgaged to its full value. 
He bought the iron to complete it on his own credit, and 
did not disclose to the persons he traded with in relation 
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to the materials and work to be done on the wagon, that 
any person was interested in the wagon but himself. No 
one was present at the time of the writing of the bill of 
sale, or delivery of the parts of the wagon. 

The defendant claimed to hold the wagon as the property 
of Robinson on an execution against him. 

L. Whitman, for defendant, contended, that the sale to 
the plaintiff was a fraud upon the creditors of Robinson, 
and as to them void. 

1. The delivery was not sufficiently public, witnesses 
were at hand and should have been called; a mere exhibi
tion of separate parts of an unfinished wagon at different 
times and places, under a contract that it should become 
plaintiff's property, when finished, cannot be, in legal con
templation, a deliv,cry. 

2. These parts of a wagon were not left in the hands of 
the plaintiff, nor, as his property, put into the hands of a 
third person. 

3. The facts, that at the time Robinson had no unincum
bered property, but all mortgaged to its full value, tliat he 
was in embarassed circumstances, and the mode of sale and 
of an unfinished article to be by himself completed, show 
unerringly, that the sale was only colorable, and the design 
was to place his property beyond the reach of his honest 
creditors. 

4. The memorandum at the bottom of the bill of sale, 
shows, that it was not absolute, but that the plaintiff had 
the right to abandon it at any time before final acceptance of 
the finished work. 

5. 'l'he object of the sale must have been known to plain
tiff, and even if he paid a consideration, it cannot avail him. 

6. The usual badges of fraud arc found in this pretended 
sale. 

Bartlett, pro se,-1. A.s to the delivery of the wagon, 
cited Badlam v. Tucker, 1 Pick. 396; Jewett v. Warren, 
12 Mass. 30; Putnam v. Dutee, 8 :Mass. 287; Macomber v. 
Parker, 13 Pick. 182. 
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2. That the bill of sale was an absolute one, appeared on 
its inspection. 

3. The plaintiff had a right to employ the vendor as well 
as any other person to finish the wagon. 

4. The facts show, that Robinson was really acting as 
the agent of plaintiff in all he did, and it was immaterial 
whether he disclosed it or not, such withholding of his char
acter was never considered an indication of fraud. 

5. No circumstances are developed in this case to throw 
any suspicion of fraudulent design on the part of the plain
tiff, or even upon the vendor. 

SHEPLEY, C. J. -The suit is trespass for a wagon. The 
plaintiff claims title by purchase from John G. Robinson by 
bill of sale bearing date on June 1, 1853. 'rhe defendant, 
as a deputy of the sheriff, seized and sold it•as the property of' 
Robinson, on July 30, 1853, by virtue of' an execution issued 
on a judgment recovered in 1851, by Ebenezer C. Shackley 
against Robinson. The description of' the property in the 
bill of sale is "one new side spring wagon-wood, includ
ing the running gear, and the irons for the same; and the 
said Robinson agrees to iron, paint and trim the wagon, and 
put it in good complete running order in July next." The 
plaintiff appears to have paid by delivering up a note and 
discharging an account against Robinson. 

The objections made to the plaintiff's title are, that there 
was no sufficient delivery, and that the sale was fraudulent 
as against creditors. 

There does not appear to have been any delivery, when 
the bill of' sale was made. 

Robinson testifies that, on ,June 25, he delivered part of' 
the property to the plaintiff, who accepted it; and that about 
ten days afterwards he met him in the highway, when he was 
carrying the other part to him, and was directed by him to 
leave it with the first part, which had been previously lef't in 
the shop of Joshua B. Stuart to be ironed; and that he did 
so. 
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This was a sufficient delivery to vest the title in the plain
tiff before the seizure on execution. 

The elements of fraud principally relied upon are, the in
solvency of Robinson; his treatment of the property as his 
own after the sale; its sale in an unfinished state, and a 
clause in tho bill of sale allowing the plaintiff "the right to 
take the same at will." 

The case prescntc'd docs not appear to be one, in which 
the owner of property, being about to fail, or to become 
known to be embarrassed, finds it convenient to dispose of 
his property to prevent its attachment or seizure by his 
creditors. So far as the condition of Robinson is disclosed, 
it would rather appear, that he had been insolvent, and known 
to be so, before he commenced to make the wagon. When 
a person known to be insolvent proceeds to manufacture an 
article and to sell it, in an incomplete state, to a favored 
creditor in payment of a debt due, the indication of fraud 
is not so strong as it would have been if he had continued 
in credit, until he found it failing and himself under the 
necessity of making a disposition of his property to pre
vent its attachment or seizure. 

Robinson's treatment of the property after the sa1c, as if 
it were his own, would have been a strong indication of fraud, 
if not explained. By the contract he was to have the wagon 
finished, and the plaintiff was to make advances to him for 
that purpose; but was not to pay the bills to those employed. 
Robinson's engagements to pay from his own resources the 
blacksmith and painter, do not appear to have been incon
sistent with the contract and the sale of the unfinished ma
terials. The right of the plaintiff to take the wagon at 
pleasure, might be inserted to enable him to avoid a loss in 
case Robinson should fail to have it finished prope:rly, or in 
case any of his creditors should attempt to take it, before it 
was finished. It docs not authorize such a construction of 
the contract as would allow the plaintiff, at his election, to 
repudiate the contract and annul the sale. The burden of 
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proof, to establish the alleged fraud, is upon the defendant, 
and it is not sufficient to raise suspicions. 

Drfendant defaulted. 

HowA1w, RrcE, HATHAWAY and CUTTING, J. ,J., concurred. 

SouLE versus BONNEY. 

Upon a note, given under duress by imprisonment, no action can bemaintair.ed. 

Such duress must be an unlawful restraint of the person. 

It is no defence to a note, that it was given for the suppression of a prose
cution, cri:ninal merely in form, but involving no criminal offence. 

ON EXCEPTIONS from Nisi Prius, HOWARD, J., presiding. 
The action was upon a note of hand, in the name of the 

indorsec. Whether it ·was indorsed when over due was a 
question to the jury. The defence set up was, that the note 
was without consideration, given under duress, :;i,nd to com
pound a felony. 

The plaintiff offered evidence tending to show his owner
ship, and that it was given for a balance due on joint notes 
of defendant, and one Gorham, to Thomas Scars, which had 
become barred by the statute of limitations. 

The defendant contended that although given for such 
balance, this action could not be maintained, because he was 
held under arrest by a warrant until he gave the note in 
suit, on complaint of one :Moses Dennett. 

Evidence was admitted showing that the defendant gave 
the note ,vhilc under arrest upon said complaint, and was 
discharged from a,rrcst on giving the note. 

Neither the complaint, ·warrant, or any record thereof, 
was produced; nor was any sufficient search shown to let 
in parol proof of their contents. 

The presiding Judge instructed the jury, that in order to 
constitute duress by imprisonment, the original restraint of 
the person must have bec:n unlawful, or there must have 
lrnen an abuse of legal process; and that the fact, that the 
prosecution was abandoned, and the defendant discharged 
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from the arrest at the time the note was given, would not 
necessarily impair the note; but if the defendant was under 
:arrest at the time on such prosecution, and by reason of 
thait, was induced and constrained to make a settlement, 
and give the note to procure his discharge from the arrest, 
when he would not have done so but for the arrest, and if 
the consideration of the note or any part of it was the 
<iompromising or suppression of the prosecution, the note 
would. be invalid. A verdict was returned for the de
fendant. 

Clifford, for plaintiff. 

Ludden, for def-endant. 

SHEPLEY, C. J. -The defence to the note sued appears 
to have been, that it was made under duress of imprison
ment. 

No· complaint or warrant, nor the record of any was pro
duced, and no such proof of loss was made as to permit 
·secondary proof of their contents. It is not perceived, 
that the Court or jury could be informed that the restraint 
was unlawful; and the Court appears to have con·ectly in
structed respecting what should constitute duress by impris
onment. 

A new defence appears then to have been insisted upon, 
that the note .could not be recovered if given for the sup
pression of a criminal prosecution. On this point the in
-structions stated, "if the consideration of the note or any 
part of it, was the compromising or suppression of the 
prosecution, the note would be void." 

There could have been no legal proof that "the prosecu
tion" was for any offence known to the law. It might have 
'been for something which the law would not regard as an 
offence, such as a prosecution in a criminal form for a tres
pass. 

The instructions would authorize the jury to find the note 
to be void, if made to suppress a prosecution in a criminal 
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form, for something not 
criminal offence. 

involving the commission of any 
Exceptions sustained, 

verdict set aside, and 
new trial granted. 

RICE, HATHAWAY and CuTTnrn, J. J., concurred. 

COUNTY OF YORK. 

(*) GURNEY 11ersus TUFTS. 

A magistrate's warrant of commitment must show his jurisdiction to issue it, 

If it show the want of such jurisdiction, it can give no protection to the 
officer who executes it. 

By the Act of 1851, c. 211, § 11, a magistrate might sentence the owner or 
keeper of spirituous or intoxicating liquor to stand committed for thirty 
days in default of payment of the fine imposed. 

But for such 'default, the magistrate has no authority to order the offender 
to be imprisoned until he pay the fine or be otherwise discharged by due 
course of law. 

If a magistrate's warrant of commitment in a criminal prosecution fails to 
show that, on the complaint, the accused was arrested or arraigned, or that 
he pleaded or was tried, or that there was any proof of his guilt; and if it 
expressly negatives that he was present before the magistrate; and if it 
also shows that an unlawful sentence of imprisonment was imposed upon 
him, such a warrant will not justify an officer in arresting him. 

From an arrest made upon such a warrant, the party arrested is entitled to 
be discharged by writ de lwmine replegiando. 

DE Ho.MINE REPLEGJANDO. 

The writ was returnable to the late District Court, and 
was as follows : -

"We command you, that justly and without delay, you 
cause to be replevied John Gurney, who, (as it is said) is 
taken and detained in a place called .Alfred, within our .said 
county of York, by the duress of Thomas P. Tufts, of Saco, 
in the county of York, and is there unlawfully imprisoned 
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and restrained of his liberty, by the said Thomas P. Tufts; 
that he, the said John Gurney, may appear at our District, 
Court, for the Western District, next to be holden at Alfred, 
within and for our said county of York, upon the third Mon
day of October, A. D. 1851, then and there in our said 
Court, to demand right and justice against the said Tufts, 
for the duress and imprisonment aforesaid, and to prosecute 
his replevin as the law directs; provided that the said John 
Gurney shall, before his deliverance, give bond to the de
fendant, in such sum as you shall judge reasonable, and with 
two sufficient sureties, with condition to appear at said 
Court to prosecute his replcvin against the defendant, and 
to have his body there, to be redelivered, if thereto ordered 
by the Court, and to pay all such damages and costs as may 
be awarded against him; and if this plaintiff is delivered 
by you at a day before the sitting of said Court, you are to 
summon the defendant to appear at said Court." 

Tufts, the defendant, was a constable of the town of Saco, 
and he avowed the taking and detaining of the plaintiff, and 
justified under a warrant to him directed by the Judge of 
the Municipal Court of that town, which warrant he was 
permitted to read, though objected to by the defendant. 

It recited that the plaintiff had been convicted upon the 
complaint on oath of C. B., C. H. and S. S., all of Saco, and 
voters in that town, that tho plaintiff had and kept spiritu
ous and intoxicating liquors, intended for sale, deposited in 
the shop in said town, occupied by him, (he not having been 
appointed by the selectmen to sell such articles,) whereby 
said liquors had been forfeited to be destroyed, &c. The 
warrant further recited, that upon that complaint, a search 
warrant had been issued and committed to said Tufts for 
service, and that Tufts had returned the same with an in
dorsement thereon, certifying that he had seized certain 
spirituous and intoxicating liquors, and summoned John 
Gurney [this plaintiff,] the owner or keeper thereof, by 
reading to him the warrant. The warrant further recited, 
that said Gurney did not appear and show cause why said 
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liquors should not be destroyed, and why he should not be 
adjudged to pay a fine and costs; and that he did not appear 
at all, or claim said liquors; and that by the consideration 
of said Court, he was sentenced to pay a fine to the use of 
said Saco, of twenty dollars, and costs of prosecution, taxed 
at four dollars and ten cents, and stand committed until the 
same be paid; and that said liquors were declared forfeited 
to be destroyed, the same having been found and seized in 
said shop, and that said John GuTUey failed to pay said fine 
and costs. The warrant, therefore, commanded this defend
ant to convey said John Gurney to the jail, and him there 
deliver to the keeper thereof, and to destroy said liquors. 
And it also commanded the keeper of the jail, to receive 
said Gurney into his custody in said jail, and him there to 
keep until he perform said sentence, or be otherwise dis
cl1arged by due course of law. 

Upon that warrant, the defendant made return as follows: 
"YORK, ss. July H,, 1851. By virtue of this precept I have 

conveyed the within named ,Tolm Gurney to the town of 
Alfred, for the purpose within named, where he was taken 
from my possession by Israel Chadbourne:, sheriff of the 
county of York, on a writ of replevin, for replevying the 
person. Thomas P. Tufts, constable of the town of Saco." 

The case was then taken from the jury and submitted to 
the Court, upon the stipulation,. tlrat if the action was main
tainable, judgment should be rendered for the plaintiff; 
otherwise, that a nonsuit should be entered. 

Shepley and Hayes, for the plaintiff. 

Wilkinson, for the defendant . 

.APPLETON, J.-The writ of personal replevin is given by 
R. S., c. 142, to any one imprisoned, restrained of liberty or 
held in duress, for the purpose of testing the legality of such 
imprisonment, restraint of liberty or duress, and if proved 
to be illegal, the plaintiff is entitled to his discharge and to 
his costs. 

The defendant justifies the arrest of the plaintiff, as a 
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constable, by virtue of a warrant issued by the Police Judge 
of Saco, against him, and the question is, whether such Judge 
had jurisdiction over the subject matter of the complaint 
set forth therein, and over the person of the plaintiff, or 
whether a want of jurisdiction in those respects, or either 
of them, is apparent on the face of the proceedings. 

The warrant must, on its face, show the magistrate's au
thority to commit, for no presumptions are to be made in 
favor of his jurisdiction. However important it may be 
that an officer should be protected, it should never be for
gotten that the citizen has his rights and that they are rights 
under the law and entitled to its protection. When an offi
cer acts under the authority of a magistrate having jurisdic
tion, and that fact is disclosed on the face of his precept, he 
should not be held responsible for the previous omissions 
of such magistrate. He should not be required to ascertain 
or determine the validity of prior proceedings, or to look 
beyond the command of his precept. But if the magistrate 
issues precepts or orders arrests for acts not known to the 
law as offences; if he imposes illegal punishments, as if he 
commands a plain and obvious violation of the law, he can, 
when thus transcending the bounds of his authority, afford no 
more protection to an officer than could one not a magistrate. 
"If a warrant," says REEVE, C. J., in Grunder v. Raymond, 
1 Conn. 45, "which is against law be granted, such as no 
justice of the peace or other magistrate, high or low, has 
power to issue, the justice who issues and the officer who 
executes it arc liable in an action of trespass. When there 
is a want of jurisdiction over the person, as in the Marshal
sea case, 10 Co. 70, or over the cause, as if a justice should 
try a man for murder; or over the process, as in the case 
ruled from Hobart, it is the same as though there was\no 
court. It is coram non judice." It may be difficult in all 
cases to distinguish between those cases, where the acts of 
an officer are justified by his precept and those in which they 
are not, but the distinction none. the less exists. 

If precepts sufficient in point of form are issued by a 
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court or magistrate having jurisdiction of the subject mat
ter, the officer will he protected. Sandford v. Nichols, 13 
Mass. 285. Erroneous process is the act of the Court; and 
when set aside, a party may justify under it. Blanchard v. 
Goss, 2 N. H. 491. "Those defects in the process which 
arc amendable, and which do not render the process abso
lutely void, although apparent on its face, do not render 
the officer or party liable. It is only jurisdictional defects, 
and such as cannot he amended, which render the officer 
liable, when they arc apparent on the face of the process." 
Per WILLARD, J., in' Dominick v. Easter, 3 Barb. 17; Har
rington v. People, 6 Barb. 607. In Houlden v. Smith, 
14 Ad. & El., N. S., 852, PA1'TERSON, J., in reference to the 
liability of the magistrate by whom process has been issued, 
where he had no jurisdiction, says, "here the facts of the 
case which were before the defendant, and which could not 
be unknown to him, showed that he had not jurisdiction; and 
his mistaking the law as applied to these facts, cannot give 
prima facie jurisdiction or the substance of any." The 
warrant may have been issued without complaint or previ
ous process; it may be defective in form and liable to abate
ment; it may have been fraudulently obtained, and may be 
void so far as regards the complainant, or the magistrate; 
and they may both be liable to the party injured, yet if the 
warrant is legal on its face, and shows an apparent jurisdic
tion, the officer will be protected when acting in obedience 
to his precept. State v. Weed, 1 Fos. 268. But when the 
warrant shows that the magistrate had no jurisdiction over 
the person, or over the offence, the officer is no.t obliged to 
make service, and in so doing he becomes a trespasser. 
Pearce v. Atwood, 13 Mass. 344. 

The warrant of commitment under which the defendant 
justifies, after reciting the substance of the complaint, pro
ceeds as follows: - "And a search warrant was issued upon 
said complaint on said eleventh day of July, and on said 
day was returned to said Court by Thomas P. Tufts, one of 
the constables of said town of Saco, to whom it had been 
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committed for service, with a return thereon, certifying that 
he had seized certain spirituous and intoxicating liquors, 
and forthwith summoned John Gurney, the owner or keeper 
thereof, by reading the warrant to him in his presence and 
hearing, and the said John Gurney did not appear and show 
cause why said liquors should not be destroyed and he be 
adjudged and held to pay a fine and costs, and did not 
appear or claim said liquors. And said John Gurney, by 
the consideration of said Court, is sentenced to pay a fine 
to the use of said Saco of twenty dollars and costs of 
prosecution, taxed at four dollars and ten cents, and stand 
committed until the same be paid." The warrant further 
orders the destruction of the liquors and the commitment of 
Gurney to jail, and that the keeper of said jail should keep 
him "tmtil he pe1form said sentence, or be otherwise dis
charged by due course of law." The imprisonment of the 
plaintiff is required to be until he perform said sentence or 
be otherwise discharged by due course of law. The magis
trate had clearly no authority, even if he had jurisdiction of 
the person, to impose any such sentence, or to commit for a 
failure to comply therewith. By the Act of June 2, 1851, 
c. 211, § 11, the magistrate is only authorized to sentence 
the owner or keeper of liquors to "stand committed for 
thJrty days in default of payment, if in the opinion of the 
Court said liquors shall have been kept or deposited for the 
purposes of sale." In Robinson v. Spearman, 3 Barn. & 
Cress. 493, which was an action of trespass against the 
magistrate, the commitment of the plaintiff was until he 
should pay, the sum due and legal and accus~omed fees, or 
until he should otherwise he discharged by due course of 
law. The magistrate, by the statute under which he acted 
was empowered only to commit for three months, unless the 
money be sooner paid. "I am of opinion" says ABBOT'!', C. 
J., "that the warrant in this case was illegal, not being such 
as the justice had authority to make. It was his duty to 
have pursued the words of the statute. If he had so done 
it would have given the party committed the option either . 
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of paying the money, or staying three months in prison and 
being thereby altogether discharged from the payment. This 
warrant is for his imprisonment till he shall pay the money, 
and deprives the party of that advantage. The difference 
is a most material one, and it gives the party committed a 
right of action against the magistrate." This decision would 
be directly in point, were the suit against the magistrate, in
stead of the officer. 

The plaintiff in this case was never arrested. He was 
never arraigned, nor has he ever pleaded to any complaint. 
He has never suffered a default. No proof of his guilt has 
been offered, nor has any trial been had. The plaintiff has 
been summoned to appear before the magistrate who re
ceived tho complaint, and not appearing, he has been sen
tenced without any trial or adjudication of his guilt. His 
presence is expressly negatived. No authority over tho per
son is shown. The sentence imposed is one not authorized 
by the statute, and if it were, it would be in contravention 
of the bill of rights, which give to every citizen the right 
"to have a speedy, public and impartial trial." So far as 
the authority of the magistrate is concerned, the sentence 
might as legally have been to perpetual imprisonment, as in 
the present form. All this is apparent on the face of the 
process, and is thus brought home to the knowledge of the 
officer. In Savacool v. Boughton, it was held by MARCY, 'J., 
after a full and careful examination of the authorities, " that 
if a mere ministerial officer execute any process, upon the 
face of which it appear,-; that the Court which issued it had 
not jurisdiction of the subject matter, or of the person 
against whom it is directed, such process will afford him no 
protection for acts done under it." The same doctrines 
were affirmed in Churchill v. Churchill, 12 Verm. 661. 

Defendant defaulted. 

TENNEY, J. concurred. SHEPLEY, C. J., and How ARD, J., 
concurred in the result. 
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(*)• PHILBROOK versus NEW ENGL.A.ND MUTUAL FIRE lNsuR.A.NCE 
CmrPANY. 

The application to an insurance company, upon which a policy is granted, 
is to be taken as a part of the contract of insurance, to the same effect as if 
incorporated into the policy itself. 

'The charter of a mutual insurance company provided that a person insured 
therein, should be deemed a member, during the time specified in his policy, 
and that he should be «bound to pay his proportion of all losses and ex
penses happening to the company, during his connection therewith; - Held, 
that the collection of an assessment, ordered by the company within the 
life of the policy, but subsequent to the destruction of the property by fire, 
is not a waiver of any forfeiture of the policy previously incui-red by the 
act of the insured himself. 

If, by law, a policy is to be vacated by a subsequently acquired insurance, 
unassented to by the first insurers, yet if the second policy be a void one, 
it will not defeat the former one, even though the subsequent insurers, 
after a loss by fire, may have paid the amount which they insured. 

ln the construction of written contracts, it is competent to take into consid
eration the subject matter, and the obvious scope and design, and even the 
situation of the contracting parties. 

Though a hy-law of an insurance company may provide that any of its pol
icies upon property previously insured, shall be void, unless such· previous 
insurance be indorsed on the policy at the time of its being issued ; still 
such by-law is inoperative, if, in the policy itself, such previous insurance 
be recognized and approved. 

A policy was issued upon property on which a previous policy had been 
issued by other insurers, but both the sums insured did not exceed three 
fourths in value of the property; - Ileld, that such a by-law as above 
named would not vacate the last issued poliey, which within itself gave to 
the insured, "leave to keep insured, upon the same property, in other com
panies, an additional sum, provided both sums insured should not exceed, 
in value, three-fourths of the property insured.'' 

ON REPORT from Nisi Prius, WELLS, J., presiding. 

A.ssuMPSIT upon a policy of insurance against fire. A.fter 
the evidence had all been presented, the case was submitted 
to the Court, with power to draw inferences of fact, and 
to enter judgment of nonsuit or default, as the principles 

of law may require. 
By tho consideration of the Court, the evidence estab

lished the following facts: -
The defendants are a corporation established by a statute 

of the State of New Hampshire. 
'VOL. XXXVII. 18 
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Moses Emery owned a hotel in Saco, called the Thornton 
House. An L part and a hall either constituted a part of 
the hotel, or were contiguous to it, and owned with it. 

On October 8, 1849, he procured of the defendants an 
insurance against fire, of $2000, for three years, upon "his 
tavern house." 

In his application, he descriLed the "buildings'' to be 
"three stories, with an entablature of one more story in the 
main house; ell and hall, three stories," and valued at $12000. 

On Jan. 26, 1850, Emery conveyed the property to this 
plaintiff, Philbrook, and assigned to him the policy. To 
that assignment, the defendants in due form assented. 

Afterwards, on March 41 1850, Philbrook made applica-· 
tion to the Lowell Traders' and Mechanics'· Mutual Fire 
Insurance Company, for an in~urance to the amount of 
$3200, for three years, upon "hotel and hall attached," val
ued at $10,000. In that application, he stipulated that the 
$3200 did not exceed three quarters of the actual value of 
the buildings1 exclusive of land. 

Conformably to that application, the Lowell company, on 
the same day, issued to him their policy of insurance. 

Some provisions, contained in the respective charters and 
by-laws of these two companies, and bearing upon the rights 
of these parties, ·are presented in tho opinion of the Court. 

On January 9, 1851, the "house" was wholly destroyed 
by fire. On the 20th of same January, the plaintiff, by cer
tificate of E. R. Wiggin, the nearest magistrate, gave due 
notice to the defendants of the loss, and of the amount of 
insurances therein, particularly specifying that made by the 
Lowell Company. 

On March 5, 1851, the defendants notified the plaintiff 
that they rejected his claim against them on their policy. 

On April 22, 1851, the Lowell company paid to the plain
tiff $3200, being the amount by them insured. 

On July 23, 1851, the plaintiff paid to the defendants' 
treasurer $19,20, taking his receipt therefor, certifying that it 
was an assessment orclerecl by the directors on April I, 1851. 
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The defendants insist that they are under no liability to 
the plaintiff, and they rely upon the ground that, subsequent 
to the time of their contract of insurance, and of the as
signment of it to the plaintiff, he obtained the additional 
insurance at the Lowell office, without having procured the 
assent of the defendants thereto, or notified them of it. 

Eastman and Leland, for the plaintiff. 

Cli.fford, for the defendants. 

TEXNEY, J. -The defendants do not deny, that a prima 
facie case has been made out against them, by their policy 
to Moses Emery and the assignment thereof to the plaintiff 
and the loss of the property, together with the preliminary 
proofs required by the Act of incorporation and by-laws, 
which make a part of the policy. But they do deny their 
liability, on the ground, that subsequent to their contract of 
insurance, and the assignment of the same, the plaintiff ob
tained at the office of the "Lowell Traders' and Mechanics' 
Mutual Fire Insurance Company," duly incorporated and 
organized, an insurance of the same property, and failed to 
give notice, and obtain the consent of the directors of the 
defendants, according to the provision contained in section 
12 of their Act of incorporation, which is in the following 
language; - "If any other insurance shall be obtained on 
any property insured by this company, notice shall be given 
to the secretary, and the consent of the directors obtained; 
otherwise the policy issued by the company shall be void." 

It is admitted by the plaintiff, that he did obtain a policy 
at the office of the Lowell company, on March 4, 1850, but 
insists that the policy in suit is not affected by the provis
ion in the section of the Act of incorporation referred to, 
for the following reasons; first, the risks assumed by the 
two companies were not identical. Second, the rights of 
the defendants, whatever they might otherwise have been, 
under this section, were waived by the directors. Third, 
that the notice of January 20, 1851, was a sufficient notice 
of the subsequent policy. Fourth, the policy of the Lowell 
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company was void, when it issued, and could have no opera
tion to the prejudice of the plaintiff. 

1. The application of Emery, made on October 8, 1849, to 
the defendants, is for insurance on the "Thornton House," 
to the amount of $2000, valued at $13000. The second 
question in the application, to be answered is, "materials 
and condition of the buildings." This question must refer 
to the building or buildings before mentioned, on which 
insurance was sought. No building is previously referred ti) 
in the application, excepting the "Thornton House." The 
answer is, "three stories, with an entablature of one more 
story in the main house, ell and hall, three stories." It is 
manifest that the intention of the applicant was to obtain 
insurance on the main house, the ell and the hall, under the 
general term of the "Thornton House." The evidence in
troduced to exhibit the relative situation of the main house, 
the ell and the hall, and the manner of their connection one 
with tho other, shows very clearly, that all may be consid
ered as parts of the same house. In the application, in 
answer to the sixth question, "how arc the buildings occu
pied?" Emery says, "rented to James P. Philbrook, late of 
the Franklin House, .Augusta, Me. for a tavern." The pol
icy obtained upon this application, is of his "Tavern House, 
$2000, situate as described in his application, reference 
being had to said application, for a more particular descrip
tion, and as forming a part of this policy." The application 
is to be taken as a part of the contract of insurance, in the 
same manner it would be, if incorporated into the policy 
itself. 

The plaintiff's application to the Lowell company, of 
March 4, 1850, is for insurance upon the hotel and hall 
attached, of $3200, of the value of $10,000, in Saco, on 
Main street." .A policy of insurance of the same property 
was obtained on that day. Nothing tends to show that the 
plaintiff did not consider the ell as a part of the "Hotel," 
and from the imperfect description given of the ell in the 
evidence, we do not doubt, that it is proper so to regard it. 
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The hall, whether a part of the "Hotel" or not, in fact is cov
ered by the policy in express terms. The plaintiff's receipt 
of money after the loss, dated April 22, 1851, of the Lowell 
company, is in full for his loss by fire of the "Thornton 
House, at Saco." The property insured by one policy, is 
covered by the other. 

2 and 3. If the second and third answers to the defence 
are understood by the Court, they may be considered in con
nection. In order that the policy in suit may not be void, by 
§ 12, of the A.ct of incorporation, by a subsequent policy it 
is made necessary that notice thereof be given to the secre
tary, and the consent of the directors obtained. The consent 
of the directors to the second insurance, is the object of the 
notice, which is not required to be in any particular form, or in 
writing. It is for the purpose of obtaining the consent, 
which becomes entirely effectual, however defective the notice 
may be, if it be obtained. But if the consent is not obtain
ed in express terms, but in such a mode, that of itself it 
may be of doubtful import, the notice shown to have been 
given may serve to explain.it and give it a character free from 
doubt. 

It is contended by the plaintiff, that the required notice 
was given on January 20, 1851, in the certificate of E. R. 
Wiggin, as a magistrate, containing the statement of the 
plaintiff, that there was such second insurance. It is true, 
as the plaintiff contends, that he was not bound by the afore
named section 12 to give the notice at any precise time; 
but the policy of the defendants was suspended, after the 
second was obtained, if the latter was valid, until the notice 
to, and the consent of the directors, so that it would not 
cover a loss happening during that time. 

By § 7 of the A.ct of incorporation of the defendants, 
persons sustaining a loss of property insured, shall within 
thirty days thereafter, give notice of the same in writing at 
the office of the company. And by article 11, of the by-laws, 
as soon after the loss as practicable the assured shall furnish . 
the office with a particular account of such loss or damage, 
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verified by oath, and with other things, state whether any, 
or what other insurance existed on the same property, ac
companied by a certificate under the hand of some disinter
ested magistrate, &c. 

'l'hc notice of January 20, 1851, contains many things not 
required, if the purpose· thereof was to obtain the consent 
of the directors to the second insurance; such as the account 
of the loss; knowledge or want of knowledge of the cause 
of the fire; value of the property on which insurance was 
obtained; the tenure by which the plaintiff claimed it; the 
dimensions of the buildings, all verified by oath, and accom
panied by the certificate of a magistrate most contiguous to 
the place of the fire. 

On the other hand, some things are omitted apparent
ly essential in a notice designed to obtain the consent 
of the directors to a second insurance; the dates of the 
policies were not given in this notice; and nothing is found 
therein from which it can be inferred, that the insurance in 
the Lowell company was subsequent to the other; no re
quest for consent is expressed .or intimated, and notl1ing 
from which it would be understood that it was desired. It 
is, therefore, difficult to come to the conclusion that this pa
per, with the magistrate's certificate, so appropriate as a 
compliance with§ 7, of the Act, and of article 11, of the 
by-laws, and purporting upon its face to be in pursuance of 
the requirements therein, and so totally inappropriate for 
any other purpose, given eleven days after the fire, and 
more than ten months after the second policy was taken, can 
be treated as designed at all for a notice under § 12. It 
bears no evidence of such intention, and of itself is insuffi
cient for that purpose. There is no evidence of any other 
notice, unless it may be found by inference, from the conduct 
of the directors, relied upon by the plaintiff as proof of a 
waiver of the right to hold their policy void. 

On March 5, 18.51, the plaintiff was informed by the let
ter of the secretary of the defendants, that his claim was 
rejected by the directors. This letter must be construed to 

I 
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mean all that its terms indicate and no more, in connection 
with the plaintiff's notice of January 20, 1851, and is a sub
stantial denial of that liability of the company; and being 
so, acts more unequivocal, than might otherwise be required, 
may be regarded as necessary to show that the directors in
tended to waive the ri;d1t of the company, asserted ther!:lby, 
to hold the policy invalid. 

For the purpose of showing the waiver of the defendants, 
the plaintiff relies upon the receipt of the treasurer of the 
company, in the following terms:~" New England Mutual 
Fire Insurance Company. Received of J, P. Philbrook, 
nineteen dollars and twenty cents, being the amount of the 
assessments ordered by the directors of the New England 
Mutual Fire Insurance Company, .April 1, 1851, on premium 
note 6513. "Jno. Whipple, 'l'reasurer. 

"Concord, July 23, 1851. By tho hand of G. White." 
Upon the back of this receipt was printed a schedule of 

losses, from May 16, 1850, to March 29, 1851, inclusive. 
It is insisted for tho plaintiff, that the defendants cannot 

hold their policy void, and receive the benefit of his premium 
note. Hence this assessment and the receipt thereof from 
him by the proper officer· of the company, is a consent to 
tho second policy, and is a waiver of the right to hold tho 
one in suit vacated. Is this proposition true? No authori
ties, which we consider hearing directly upon it, and in its 
support, have been referred to; and its correctness must be 
determined upon an examination of the whole contract. 

By section 2 of the charter of the defendants, persons, 
who may at any time become insured under this .Act, shall 
be deemed and be taken to he members of this corporation, 
during the time specified in the policy. By § 6, every 
member is bound to pay his proportion of all losses and 
expenses happening to the company during his connection 
therewith; and the buildings insured, with the land whereon 
they stand, arc held as security of any deposit note of tho 
person so insured, and the policy itself enacts a lien upon 
the same, for the sum of any such deposit note, and tho 
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costs which may accrue in collecting the same; and such lien 
shall continue during the existence of said policy. No pro
visions in the Act of incorporation exonerate a member 
from his obligations; or put an end to his· connection with 
the company by a rejection of his claim for a loss, which 
may occur; neither does it provide, that when a policy is 
made void, by the holder's voluntary act, he is excused from 
the payment of assessments made afterwards. If it were so, 
it would be in the power of the party assured, to relieve 
himself of his obligations at pleasure, if he should choose 
to give up the benefit of his insurance by conduct of his own. 
The most satisfactory r_easons may exist for a rejection of a 
claim by the directors. § 1, of the Act, refers to such; and 
is it to be supposed, that by the refusal to pay for a loss, 
not covered by the policy, the premium note of the person, 
who sustained the loss, is thereby canceled 'l 

After the plaintiff's loss had occurred, if he had given 
sufficient notice thereof, with a request, that the directors 
would consent to the second insurance, when the policy was 
void by the voluntary aet of the plaintiff, and they had 
given their consent, it would have been strongly indicative 
of bau faith in them to the company. This we are not at 
liberty to presume; and it cannot be regarded as true with
out convincing proof. 

The directors can do no act in violation of the express 
provisions of the charter. 'l'hose provisions are for the 
protection of the company, and the members of it, and their 
interests cannot be wantonly abandoned. It was evidently 
contemplated, that when an insurance should be made by the 
defendants for an amount not exceeding two-thirds of the 
estimated value of the property insured, that it would be im
portant to them that the assured should not obtain insurance 
in other companies ad libitum, and thereby essentially in
crease their risk and diminish their security. It is most 
manifest that the restriction upon the members of the com
pany, as to subsequent insurances, contained in § 12, had 
reference to the risks made by the company, while they con-
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tinned in existence. The construction, that the directors had 
the power to give their consent, by a direct and positive vote, 
after the holder of the policy had omitted to notify them there
of, and request their consent, and after the entire property cov
ered by the policy had been destroyed, cannot be admitted. By 
the loss of the whole property insured the risk was termina
ted; and if, at that time, no consent to a second policy had 
been given, the policy was void; and a consent would then 
be gratuitous to the assured, equally as it would be, by a 
voluntary agreement without consideration, to pay the loss 
by fire of property, on which no insurance had been attempt
ed. Consequently a consent cannot be inferred from acts 
of the directors, so as to be binding upon the company, 
however unequivocal they may be in their character. A 
waiver, in such a case, is quite unlike a waiver of strict 
compliance with the charter and by-laws in certain prelimi
nary steps, in order to make a valid policy available. Here 
the foundation of the claim is an insurance followed by a 
loss, and the defence is upon the ground that the insurance 
ceased utterly before the loss, and consequently, if it be so, 
the claim is baseless. Heath o/ al. v. Franklin Insurance 
Company, 1 Cush. 257. The evidence in this case fails to 
satisfy us that the directors desfo;ned to ex_ercise the power, 
not possesed by them, and gave their consent to a second 
insurance; or that they did any thing which gave validity to 
a policy which had become void by the plaintiff's acts and 
omissions. 

4. The authorities cited for the plaintiff fully establish 
the proposition, that a second policy, which is void, does not 
vacate the first, under such provisions as those contained in 
§ 12, of the Act of incorporation. And the fact, that the 
company who issued the second policy paid the amount in
sured, is of no consequence in the question here involved, if 
the payment was made upon a policy clearly void. Various 
considerations may have had an influence in inducing the 
payment of the claim. The view most favorable for the 
defendants is, if it is a doubtful question of construction, 

VoL. xxxvn. 19 
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whether the second policy was void or not, that the party 
which made the policy and was interested to hold it void, have 
treated it as binding upon them. But whether valid or not, it 
must be settled by its terms, and the charter and the by-laws, 
referred to therein, as making a part of the policy. It is 
sometimes the case that a difficulty is found in ascertaining 

. the meaning of the parties to a written instrument. "Re
sort must be had in such cases, to the obvious scope and 
design of the parties, and to the suhject matter to which it 
has reference, and even to the situation of the parties con
tracting." Cummings v. Dennett, 26 .Maine, 397. 

In article 13, of the l1y-laws of the Lowell Traders' and 
:Mechanics' Mutual Fire Insurance Company, it is provided 
that all policies which may issue from this company, to cover 
property previously insured, shall be void, unless such pre
·dous insurance be indorsed on tho policy at the time that it 
issues; and when a subsequent insurance shall be made by 
another company, or by any person, on property insured 
at this office, it shall annul the policy, and the premium be 
forfeited to this company, unless such double insurance 
subsist, with the consent of the directors indorsed upon tho 
policy. 

So far as this article has reference to a previous insurance 
in another company, it imports that to make tho policy ef
fectual, the approval of the directors shall appear thereon7 

at tho time it shall issue. This was intended only as evi
dence of their consent. .As no particular form of words 
are made necessary, and no requirement that it shall be 
stated, at what office the insurance was obtained, or the 
amount covered by the policy, it is not perceived that an 
express approval and consent in the policy is not as perfect 
a compliance with this part of the by-law, as that which it 
was supposed would 'be ;tecessarily implied from the simple 
statement of the insurance upon tho instrument. 

In Liscorn v. Boston Mutual Pire Insurance Company, 
9 ~let. 205, it was provided in its by-laws, that "all policies 
which may issue from this company, to cover property pre-
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viously insured, shall be void, unless such previous insurance 
be expressed in the policy at the time it issues." And the 
Ct'Jurt say, "the great object of the provision is to guard 
against fraud, by preventing insurances on property greatly 
above its value." "The Legislature were sensible of this ex
posure," - "and they therefore prescribed, among other 
regulations for the government of mutual fire insurance 
companies,"-" that they might insure upon any buildings 
within this State, any amount not exceeding three-fourths of 
the value thereof. rrhe object of the by-law above recited, 
is to give efficiency to this provision of the statute, by se
curing a timely notice of the existence of a previous insur
ance, if any, and thus to prevent the assuming of risks on 
property beyond three-fourths of its value." The directors 
of the Lowell company seem to have believed such to have 
been the design of the thirteenth article of the by-laws re
ferred to, when in their policy to the plaintiff, which was 
recorded on the books of the company, they give "leave to 
keep insured on same in other companies, an additional sum, 
provided the am0unt insured being not more than three
fourths of the value of said buildings." 

The policy from the Lowell company was made March {, 
1850, and con\inued for the term of three years. The de
fendants' policy was dated October B, 1849, and was for the 
same term of time from its date; consequently the latter 
had two years and more than seven months to run, when 
the former was made. It may be supposed important for 
the plaintiff, that he should have the benefit of the policy 
already obtained, rather than be at the expense of procur
ing a new one for the same amount, for the whole time. 
On the other hand, it would be quite immaterial to the 
company, whether the former policy should remain effectual, 
or a new one for the same sum and for the same time 
should be obtained. Hence when we see the general leave 
granted, as disclosed by the policy, it is in the highest de
gree probable, aside from the construction of the particular 
terms used, that the former insurance was disclosed; and 
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the leave of the directors is- given, that other insurances 
may exist upon the property, with the restriction only, that 
the whole sum insured shall not exceed three-fourths of the 
value of the property. No question is made that the sums 
covered by the two policies did exceed that proportion; 
and the whole evidence shows that they fell far below it. 
If the previous insurance had been indorsed on the policy 
at the time of its execution, it could have been evidence no 
more satisfactory, of a willingness on the part of the di
rectors, that it should continue, than now appears from the 
permission granted. Every fact therefore, which could op
erate to satisfy them, that an indorsement of the previous 
insurance would have been proper, and if requested in that 
form, would have been made by them, is fully shown. 

The terms in the policy, by which other insurances are 
allowed, does not limit the plaintiff to future insurances; .. 
it is permitted that others may subsist; and certainly those 
made previously, then in existence, arc embraced in the 
consent which is expressed. 

But it is believed that by the application of the strictest 
rules of construction to the language used, the previous in
surance is substantially stated on the face of the policy. 
Something more was evidently intended, than permission to 
obtain insurances afterwards in other companies; for if such 
was the extent of the design, it could have been left to be 

·" indorsed upon the policy," when done, according to the pro
vision of the same article; or the consent could have been 
expressed in the policy in the shortest and most precise 
language; and the use of the terms to keep insured, would be 
immaterial, inasmuch as the leave for future policies was lim
ited only by the gross amount of three-fourths of the value. 

But as the interest of the plaintiff was to retain the ben
efit of his previous insurance, and to have permission at the 
expiration thereof, to have the right of a renewal, or pro
cure insurance from another company, it is manifest that the 
intention of the parties was, that this should be secured to 
him. The meaning of the word keep in Webster's Diction-
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ary, under the first head, is, "to hold;" "to retain in one's 
power or possession;" "not to lose or part with;" "as to 
keep a house or a farm." By this language, therefore, tho 
plaintiff was entitled to hold, to retain in his possession, 
and not to lose or part with his insurance; which must refer 
to that, which he previously had, as well as to that, which 
ho was permitted to procure. 

He was ~llowed to keep insured in an additional sum, pro
vided, &c. This secured the privilege of an insurance of a 
further amount upon the property; and not limited so, that 
tho payment of a loss, by one company would be payment 
pro tanto for another. Each company, by this language, 
would be bound to pay the sum for which it became liable 
independent of the other. 

According to the agreement of the parties, the plaintiff 
must be Nonsuit. 

SHEPLEY, C. J., and ,VELLS, HOWARD and APPLETON, J. J., 
concurred. 

(*) STATE versus GURNEY. 

The allegations of an indictment in this Court are to regard the laws of the 
State only. 

Au exception in the enacting clause of a penal statute must be negatived 
in the indictment, 

But it is not requisite that it should notice exceptions contained in any sub
sequent clause. 

Facts which may bring the case within the exceptions or provisos of such 
subsequent clause, are to be proved or pleaded by the defendant. 

In an indictment chargi:ig that the defendant is a common seller of prohibited 
liquors, it is not necessary to aver that they were not imported from any 
foreign place or sold by him in the importation packages. 

ON REPORT from Nisi Prius, WELLS, J., presiding. 
INDICTMENT under the Act of 1851, "for the suppression 

of drinking houses and tippling shops." 
In one of its counts the indictment charged, that the de

fendant "was a common seller of spirituous and intoxicating 
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liquor, not being duly appointed therefor pursuant to the 
provisions of said A.ct." 

In another count it charged, that the defendant, at Saco, 
was such seller, "not being duly appointed as the agent of 
such town of Saco to sell therein spirits, wines and other 
intoxicating liquors to be used for medicinal and mechani
cal purposes, and not having given bond theref9r pursuant 
to tho provisions of the statute." 

The jury returned a verdict that the defendant was guilty; 
and he thereupon moved in arrest of judgment, alleging 
the following causes;-

1. Because tho A.ct, upon which tho indictment is founded, 
is in conflict with the constitution of this State. 

2. Because it is in conflict with the constitution and laws 
of tho United States. 

3. Because tho indictment docs not allege, that the de
fendant was a common seller of spirituous or intoxicating 
liquor, which had not been imported into the United States, 
under the laws of the United States, and in accordance 
therewith, and contained in the original packages in which 
they were imported, and in quantities not less than the laws 
of the United States prescribe. 

4. Because the indictment docs not allege that the de
fendant was a common seller of spirituous or intoxicating 
liquors, not imported into the United States, in accordance 
with the laws of the United States, and by authority thereof, 
and in quantities less than said laws of the United States 
prescribe for such importation. 

5. Because the indictment does not allege that the de
fendant was a common seller of spirituous and intoxicating 
liquor, not imported into the United States under and in 
accordance with the laws of the United States, and sold in 
the original packages in which they were imported, and 
in quantities not less than the laws of the United States 
prescribe. 

6. Because the indictment does not allege that the defend
ant was a seller of spirituous or intoxicating liquor not im-
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ported into the United States by him, under and in accord
ance with the laws of the United States, and remaining and 
sold in the original packages in which they were imported, 
and in quantities not less than the laws of the United States 
prescribe. 

7. Because the indictment does not allege that the de
fendant was a common seller of spirituous or intoxicating 
liquor, not for medicinal and mechanical purposes, only. 

By agreement, the Court was to enter such judgment as 
is authorized by law. 

Shepley 9'° Hayes, for the defendant. 
A.II the facts alleged in the indictment may be true, and 

yet constitute no offence. State v. Godfrey, 24 Maine, 
232. 

'l'he indictment contains no averment negativing that the 
liquors were imported by the defendant, and sold by him in 
the original packages. 

Under our statute, sale of liquors in the largest quanti
ties are prohibited equally as sales by retail. Brown v. 
Maryland, 12 Wheat. 419; /Thurlo v. Massachusetts, in 
error, 5 How. 573. 

By a statute of U. S., passed A.ug. 6, 1846, the Secretary 
of the Treasury is authorized to make such regulations as 
may be necessary, &c. These regulations have the force of 
law. 

By Circular No. 34, of "instructions to collectors and 
other officers of the customs," issued by the Secretary of the 
Treasury, Feb. 17, 1849, under the power granted by the 
5th § of the A.ct before mentioned, it is provided, that 
"cellars of stores, occupied ro, general business purposes, 
may be used for the storage of wines and distilled spirits 
imported by the owner or lessee only." A.nd by a pro
vision of law referred to in this circular, such private stores 
"shall be kept under the joint locks of the inspector and 
importer." 

The 8th § of this circular provides, that "all merchan
dize thus stored, may be examined at any time, during the 
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business hours of the port, by the importer, consignee or 
agent, who shall have liberty to take samples of his goods 
according to the usage of his port. He may also have 
any further privileges to facilitate the sale of his goods 
while in bond, which the collector Qf the port may deem 
advisable," &c. 

Here provision is made for the sale of imported merchan
dize, ( including spirituous liquors,) even before the duties 
are paid, while in bond, and privileges are given to encour
age and facilitate such sales; and it is an every day occur
rence for imported spirituous liquors to be sold in bond, 
and to be shipped while in bond from one port of entry to 
another, after such sales. 

The importer of spirituous and intoxicating liquors, who 
thus avails himself of the facilities extended to him by the 
laws of the United States, and the regulations of tho Treas
ury Department, and engages in the business of selling his 
imported liquors in bond, until he has effected three distinct 
sales, is a "common seller, &c.," but he is guilty of no of
fence against any valid State law. 

It is said, that "when an offence is created by statute, 
and there is an exception in the enacting clause, the indict
ment must negative the exception. But if there he a pro
viso, which furni~hes matter of excuse for the defendant, it 
need not he negatiYed in the indictment, hut he must plead 
it." State v. Godfrey, 24 Maine, 234. 

In the statute on which this indictment is based, there is 
no proviso declaring that it shall not apply to sellers of 
liquors by authority of the laws of the United States. The 
exemption of such persons ft-om the penalties of this stat
ute, is not created by a proviso, which is itself a part of the 
statute, but it exists by force of a law which the constitu
tion of the United States declares," shall be the supreme 
law of the land." Nor is this exemption created or ex
pressly declared, by any exception contained in the enacting 
clause of the statute creating the offence. So tha,t this rule 
of criminal pleading, to which we have referred, cannot 
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apply to this case, unless the 8th section of Hie .A.ct of 
1851, "for the suppression of drinking houses and tippling 
shops," be construed as elliptico.1, as it ought to be, in order 
to make it consistent with the laws of the United States. 

If the statute is thus construed, and the ellipsis is sup
lllied by reading the section, "no person shall be allowed to 
be a common seller of spirituous or intoxicating liquor, 
except as authorized by the laws @f the United States," &c., 
then the exce,ption would be in the enacting clause of the 
statute creating the offence, and must be negatived in the 
indictment. 

Upon this point we cite Statf v. Godfrey, 24 Maine, 232. 
It has a strong analogy to this case, and we rely upon it as 
a full authority to show that this indictment is invalid. 

If it be said tha,t the offence is described in the language 
of the statute, and that this is sufficient, we reply, that no 
,offence is dcseribcd by the sim,ple words of the statute; and 
the statute itself can be sustained as in harmony with the 
laws of the U n.ited States, only by construing it as elliptical, 
and supplying the dlipsis as before suggested. Preston v. 
Drew, 33 Maine, 5G3; Hopkins v. Commonwealtli, 3 Met. 
4G5. If it be said the protection given by the laws of the 
United States is matter,·to lJe shown in defence, not needing 
to be negatived in the indictment, we find a full reply al
ready made in the' case State v. Godfrey, 24 :Maine, 232, to 
which we again respectfully refer. 

Evans, .A.tt'y Gep.oral, for the State . 

.APPLETON, J.-The indictment in this case follows the 
language of the statute, and negatives the only exception in 
the sectiou upon which it is founded. The sufficiency of 
the indictment, so far as relates to the statutes of the State 
by which the enactment was made, will not he questioned . 

.A motiou 111 arrest of judgment has been filed for the in
sufficiency of the indictment. In support of this motion it . 
is urged, that an importer selling liquors by him imported, 
in their original packages, may be a common seller; that the 

VoL. XXXVII. 20 
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defendant may have been such importer; that the sales on 
account of which ho was convicted may have been of liquors 
in their original packages; that such sales would be lawful 
by the law of the United States; that in such case all the 
facts alltged in the indictment would be true, and yet con
stitute no offence ; that therefore these facts should have 
been negatived iu the indictment, aud that judgment should 
be arrested because they have not been so negatived. 

'l'he argument in defence rests upon the position, that 
sales by an impor~,er, in the original packages, would be 
against the statute npon which the indictment is framed, and 
to such extent it would be void, as against the laws of the 
United States. The language of the Act of this State, c. 
211, entitled "an Act for the suppression of drinking houses 
and tippling shops," approved June 2, 1851, is not more 
general in its prohibitions, than the several Acts of Massa
chusetts, New Hampshire and Rhode Island, which received 
tho consideration of tho Supreme Court of the United States 
in tho license cases from those States. In reference to 
those Acts, TA:\'EY, C. J., in 5 How. 576, says, "but I do 
not . consider the law of Massachusetts or Rhode Island as 
interfeTing with the trade in ardent spirits while the article 
remains a part of fore1gn commerce, and in the hands of 
the importer for sale, in the cask or vessel in which the 
law~ of Congress authorize it to ue imported. These State 
law,; act altogether upon the retail or domestic traffic within 
their respective borders. They act upon the article after 
it has passed the line of foreign commerce, and become a 
part of tho general mass of property in the State." Ac
cording to the Yiews of DANIEL, J., in the same case, "the 
license laws of .Massachusetts, Rhode Island and New Hamp
shire, now undc:r review, impose no exaction on foreign 
commerce. They are laws simply determining the mode in 
which a particular commodity may ue circulated within the 
rosJKl'tive jurisdictions of those States, vesting in their do
mo~1 i ~ trilrnnals a discretion. in selecting the agents for cir
culati;rn, without discriminating between the sources whence 
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commodities may have been derived. They do not restrict 
importation to any extent; they do not interfere with it, 
either in appearance or in reality; they do not prohibit sales 
either by wholesale or retail; they assert only the power of 
regulating the latter, but this is entirely within the sphere 
of their peculiar authority." While, in the opinion of WooD
BURY, J., if the object of these statutes was to limit or 
restrict the sale of certain articles as dangerous to health 
and morals, and as mere policp regulations, "they would 
appear entirely defensible as a matter of right, though pro
hibiting sales." The ground of exception taken to the 
indictment, must according to the doctrine of the Court, 
in the case referred to, in any event fail. 

But according to the recognized rules of pleading in crimi
nal procedure, the indictment must be sustained. When 
there is an exception in the enacting clause it must be 
negatived in the indictment, for otherwise no violation of 
law will appear. The case provided for, in the clause 
pleaded, is not made out on the record. But when the ex
ception or proviso is in a subsequent enacting clause, the 
case provided for in the enacting clause may be fully stated 
without negativing the subsequent exception or proviso. .A 
prima facie case is stated, and it is for the party for whom 
matter of excuse is furnished by the statute, to bring it for
ward in his defence. Com. v. Hart, 6 Law Rep. N. S., 77. 

It is equally well settled, that when an exception arises 
from another statute, the party claiming under it must plead 
it. "It is enough for the prosecutor to bring the case with
in the general purview of the statute upon which the in
dictment is founded, if that statute has general prohibitory 
words in it. For when an indictment is brought upon a 
statute, which has general prohibitory words in it, it is suffi
cient to charge the offence generally in the words of the 
statute. A.nd if a subsequent statute, or even a clause of 
exception in the same statute excuses persons under such 
and such circumstances, or gives license to persons so and so 
,qualified, so as to excuse or except out of the general pro-
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hibitory words, that must come by way of plea or evidence. 
Rex v. Pemberton, 2 Bur. 1036 . 

.An indictment in the State courts regards only the law 
of the State against which the offence is committed. The 
statutes or law of the State w-hich creates the offence, and 
imposes the penalty, are alone to be regarded in forming 
the indictment. It would be a novel doctrine- to require 
that a defence arising from treaties with, or under the stat
utes of another government, were required to be negatived 
in an indictment for an offence against the laws of this 
State. .A prima facie case is stated, and if the defendant 
relies upon the fact, that ne was an importer, and that the 
sales were of spirits in their original packages, he should 
:have offered it in evidence by way of defence. Com. v. Hart~ 
6 Law Rep. N. S. 77. Jl,fotion overruled. 

Judgment on the verdict. 

SHEPLEY, C. J., and TF..NNEY, HOWARD and WELLS, J. J . ., 
concurred. 

It is competent for the Legislature to regulate the sale of an articie, of which: 
the use would be detrimental to the morals of the- people, 

To entitle a party to appeal in a criminal prosecl'ltion, nothing more can right
fully be required than reasonable security for the appP.arance of the appel
lant, and for the prosecution of the appeal. 

On an appeal from the sentence of a magistrate, impooing a lawful penalty 
for a specified offence, it is not competent for the Legislature to require any 
ine1·ease of the penalty to be imposed by the appellate Court after convictiol'l 
by the jury. 

The requiring of any such hu:rease, ( as in the sui:th section of the Act of 
1851, for the suppression of drinking houses and tippling shops,) is an un
constitutional restraint upon the right of tria: by jury. 

If, however, a defendant, in taking an appeal, acquiesce in the requirements 
of that Act, he cannot afterwards avail himself of their unconstitutionality, 
or deny the validity of the appeal. 

Such increase of the penalty bei11g unconstitutional and void, the appellat~ 
court may, after conviction by the jury, rightfully enforce the appropriate 
pena1ty. 
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The penalty, which the magistrate was required to impose, is to be considered 
the appropriate penalty. 

On motion in arrest of judgment for selling spirituous liquor byejetail, the 
rights, (if any,) of an importer to sell foreign liquor, cannot be called in 
aid of the defendant. 

ON REPORT from Nisi Prius, WELLS, J., presiding. 
The fourth section of statute of 1851, provides that," if 

any person shall sell any spirituous or intoxicating liquor, in 
violation of this Act," he shall forfeit on the first conviction 
ten dollars and costs. 

The sixth section provides that," if any person shall claim 
an appeal from a judgment rendered against him, by any 
Judge or justice, on the trial of such action or complaint, he 
shall, before the appeal shall be allowed, recognize in the 
sum of one hundred dollars with two good and sufficient 
sureties, in every case so appealed, to prosecute his appeal 
and to pay all costs, fines and penalties that may be award
ed against him upon a final disposition of such suit or com
plaint. And before his appeal shall be allowed, he shall also, 
in every case, give a bond with two other good and sufficient 
sureties, running to the town or city where the offence was 
committed, in the sum of two hundred dollars, that he will 
not during the pendency of such appeal violate any of the 
provisions of this Act."-" And in the event of a final convic
tion before a jury, the defendant shall pay and suffer double 
the amount of fines, penalties and imprisonment awarded 
against him by the justice or Judge, from whose judgment 
the appeal was made." - "And if the recognizances and 
bonds mentioned in this section shall not be given within 
twenty-four hours after the judgment, the appeal shall not 
be allowed." 

A complaint was duly made against the defendant Gur-
«ney, for selling in violation of the fourth section of the Act. 
Upon that complaint, he was found guilty before the muni
cipal Judge, and sentenced to pay a fine of ten dollars and 
costs. From that judgment he claimed and was allowed to 
appeal. Upon the trial of that appeal, the jury returned a 
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verdict that he was guilty. Whereupon he moved in arrest 
of judgment for the reasons: -

1. T,1,tat "the provisions of the A.ct, upon which said 
complaint is founded, are in conflict with the constitution of 
the State. 

2. That "no legal sentence can be imposed by the Court." 
By agreement of parties the Court were "to enter such 

judgment as is authorized by law." 

Shepley and Hayes, for the defendant. 
The fourth and sixth sections of the A.ct, taken together, 

are in manifest conflict with the sixth and ninth sections of 
article one of the constitution of Maino. 

1. They violate that provision of the 6th section of the 
1st article of tho constitution, which declares, that "in all 
criminal prosecutions, the accused shall have a right" - "to 
have a speedy, public and impartial trial, an<l, except in 
trials by martial law or impeachment, by a jury of the vicin
ity." "He shall not be deprived of his life, liberty, pro
perty or privileges, but by judgment of his peers, or the 
law of tho land." 

This provision guarantees to tho accused in all criminal 
prosecutions, an absolute, unqualified right to a trial by 
jury; a right dependent upon the performance of no terms 
or conditions. It is the only constitutional "trial," ( except 
in cases of martial law or impeachment,) to which a person 
charged with a criminal offence can be subjected, without 
his consent or acquiescence. 

"By necessary construction of this provision, in all crim
inal prosecutions, an appeal lies from the sentence of a 
justice of the peace, who tries without a jury, to some court 
having cognizance of the offence, where a trial by jury may 
be had." Johnson's case, 1 Greenl. 230. 

This right of appeal, founded upon the constitution, is 
absolute, unqualified, unconditional; necessarily so - since 
it flows necessarily from the absolute, unqualified, uncondi
tional right to a trial by jury. Any conditions or restric-
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tions upon the right of appeal, must necessarily Le condi
tions and restrictions upon the right to a trial by jury. 

This right of appeal, the Legislature have no power to 
change, qualify, abridge or burden with conditions, iestric
tions or terms. 

Accordingly, the Revised Statutes give to the accused in 
criminal prosecutions, an absolute unconditional right of 
appeal. R. S., c. 1 iO, § 8; Kendall v. Powers, 4 Met. 
553. 

These provisions violate the Dth section of the 1st article 
of the constitution, which declares that "all penalties and 
punishments shall be proportioned to the offence, excessive 
bail shall not be required, nor excessive fines imposed, nor 
cruel nor unusual punishments inflicted." 

The 4th section of the Act provides, that if any person 
shall sell in violation of that Act, on the first conviction, he 
shall forfeit and pay ten dollars and the cost~ of prosecu
tion; on the second conviction, twenty dollars and the costs 
of prosecution; on the third and every subsequent convic
tion, twenty dollars and costs, and be imprisoned not less 
than three, nor more than six months. 

Tlic Legislature must have collsidercd tl1csc the appropri• 
ate punishments for these offences, and as proportioned to 
the offences. But the 6th section declares that if the ap• 
pellaut is convicted by a jury, he shall forfeit and pay; for 
the first offence, double the amount fixed by the statute as 
the appropriate punishment for such an offence, and more 
than the amount established by the Legislature as the ap• 
propriate punishment on a second conviction. 

Now if the penalties and punishments provided by the 
4th section arc proportioned to the offences therein created, 
then those req ni.rcd by the 6th section are surely not pro• 
portioned to those offences. If tho fines of the 4th section ., 
are appropriate and reasonable, certainly those in the 6th 
section are" excessive." This double penalty can be only 
the infliction of a punishment for claiming one's right to a 

trial by jury. 
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The only requirement which can rightfully be made upon 
an appealing party is, " security for his appearance, to an
swer the charge a)l;ainst him." 

This statute requires u excessive bail," in exacting from a 
defendant as a condition of appeal, a bond and recogni
zance with four good and sufficient sureties; and these to be 
furnished within twenty-four hours. 

This statute virtually takes from a defendant the privi
lege of an appeal, and defeats the right of trial by a jury. 
rrhis defeat results from the unjustifiable conditions to which 
the right of appealing is subjected. These conditions re
quire that he recognize with sureties, in the penaltj of $100, 
not merely to prosecute the appeal, and present himself to 
abide the order of the Court, !mt to pay all fines, forfeitures 
and costs; and also rcq uire a bond with sureties in the sum 
of $200, not to violate "any of the provisions of the Act;" 
and still further require the payment of a double penalty, if 
comicted by the jury. Sec Reasonings of OlmTis, J., Law 
Reporter, .March, 1853, pages G 19 - G21. 

The Act requires a defendant, before he can appeal, to 
give bond that he will not do an act, allowed to him by the 
laws of the United States. Those laws authorize an im
porter, in his character as importer, to sell; and require the 
reyenue officers to sell imported liquors, for payment of the 
duties. Yet our State Act prohibits any person from sell
ing, directly or indirectly any spirituous liquor, "except he 
is appointed agent of some town or city for such sale. 

Under a statute, fraught with such gross infractions of the 
ri,~hts of a party, is it possible that any sentence can be 
pronounced against him ? 

It i,; gratifying to know that the absurd and anomalous 
provisions we have been considering, have recently been 
repealed by the Legislature, so that the decision in this case 
is not necessary to settle the construction of a statute 
which is to continue in practical operation, but we trust it 
will serve to check the tendency to hasty and unconstitu
tional legislation recently so prevalent. 



YORK, 1853. 161 

State v. Gurney. 

Evans, Attorney General, submitted without argument. 

WELLS, J. -The respondent was charged in a complaint, 
made to the Judge of the Municipal Court of Saco, with a 
violation of the law by selling spirituous and intoxicating 
liquors. Upon convction in the Municipal Court, he ap
pealed, was tried by the jury and found guilty. He now 
moves in arrest of judgment for two reasons. 1. Because 
the provisions of the Act, upon which said complaint is 
founded, arc in conflict with the constitution of this State. 
2. Because no legal sentence can be imposed by the Court. 

By the constitution of this State, the Legislature "shall 
have full power to make and establish all reasonable laws 
and regulations for the defence and benefit of the people of 
this State, not repugnant to this constitution, nor to that of 
the United States." Art. 4, part 3, § 1. Under this branch 
of the constitution the Legislature would have a right to 
regulate by law the sale of any article, the use of which 
would be detrimental to the morals of the people. One of 
the incidents of civil society is self protection, and this ob
ject cannot be effected without necessary police regulations. 
It is unnecessary to determine the question, whether an im
porter of foreign liquors could lawfully sell them, when pro
hibited by a statute of the State. For the defendant sold 
by retail in the town of Saco, and must be regarded as lia
ble to the penalty prescribed by a statute, which the Legis
lature had the constitutional authority to enact. 

But it is contended, that the proYisions of the sixth sec
tion of the Act of 1851, upon which the complaint was found
ed, are uncon.stitutional. The respondent had a right to a 
trial by jury, and to obtain it, it was necessary that he should 
appeal. If he had, upon taking the appeal, claimed the right 
to do so, and refused to have complied with the objectiona
ble provisions, he would have placed himself in a position 
to contest the constitutionality of them. Nothing more 
than reasonable security for his appearance should be re
quired of an appellant seeking a trial by jury. By the Re-

VOL. XXXVII. 21 
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-rised Statutes, c. 170, § 8, one may ap.peal in a criminal case1 

and the justice or Judge of the Municipal Court shall grant 
the appeal, and order the party " to recognize in a reasona
ble sum, not less than twenty dollars, with sufficient sureties 
for his appearance, and for prosecuting his appeal, and he 
shall stand committed till the order is ~mplied with." Thus 
he may appeal, and whether lw goes into jail or enters into a 
recognizance, he can claim a trial by jury. If the sixth sec
tion of the Act before mentioned was unconstitutional and 
void, no such objection would lie to the provisions of the 
Revised Statutes, and the respondent rnigl1t have claimed an 
appeal in conformity with them. 'I'hey would apply to all 
cases where one might claim an appeal under subsequent 
statutes, if they were not changed. If, then, the sixth sec• 
tion should be consi<lcred void, that infirmity would not in
fect the residue of the statute, and render its other require
ments inoperative. The general statute would supply any 
such defect, and applying to all cases of a similar character 
without exception, would prescribe the terms of an appeal. 

But the respondent complied with the conditions imposed 
upon him, and his appe3J was allowed. 'I'hc appeal was lavr
ful, and the case was properly entered and prosecuted in the 
appellate court, and although conditions were prescribed. 
more rigorous than the constitution might justify, such re
quisitions would not annul the appeal. If a magistrate, be
fore he would grant an appeal, should require the payment 
of an unlawful sum of money, and the appellant should pay 
it, the appeal would be valid, and the law would furnish a 
remedy for the unlawful a.ct. The requirement of unlawful 
bonds must stand upon the same ground; they would be 
void, while an appeal in itself l.igal and correct would be 
valid. 

In the case of Greene v. Br~t;gs, 15 Law Reporter, 6141 

the goods were rcplevied and there was no appeal. The 
order of forfeiture was held to be "invalid for two reasons, 
first, because there was no sufficient complaint; and second
ly, because the plaintiff was deprived of his property by a 
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criminal prosecution, in which he , neither had, nor could 
have a trial by jury, without submitting to conditions which 
:the Legislature had no constitutional power to impose." 
If the plaintiff had submitted to such conditions, the case 
would have been very different from that, which was pre
sented to the consideration of the Court. 

But it is also contended, that no leg,al sentence can be im
posed upon the respondent. The sixth section of the A.ct 
of 1851 provides, "and in the event of a final conviction 
before a jury, the defendant shall pay and suffer double the 
amount of fiiws, penalties and imprisonment awarded against 
him by the justice or judge from whose judgment the appeal 
was made." 

The respondent had a right secur.cd to him by the consti
tution of a trial by jury, and to enjoy it, he mm,t appeal. 
If he desired to be free from restraint or confinement, he 
must give reasonable security for his appearance at the trial 
The language of the constitution is, that "excessive bail shall 
not be required." Every condition beyond what is necessa
ry to secure the prosecution of the appeal must be regard
ed as objectionable. The Legislature has no power to im
pair a right given by the constitution, it belongs to the citi
zen untrammeled and unfettered. If;' the Legislature can im
pose penalties upon the exercise of the right, they may be 
so severe and heavy as practically to destroy it. The pro
vision under consideration would have the effect, as it was 
,doubtless intended, to check appeals. It is an additional 
punishment inflicted upon one, who may be found guilty, for 
.appealing. It may be said, that if a man is guilty, he ought 
not to appeal. But through tho imperfection of human tri
bunals, acting upon evidence, the guilt or innocence of the 
accused cannot be made absolutely certain. A.n innocent 
man ma; be declared guilty by a verdict of a jury. A.nd if 
he is threatened with a double punishment, in case of a 
final conviction, he might be deterred from appealing by the 
uncertainty of the result. But the constitution guarantees 
to the resp@ndent, whether innocent or guilty, a right of 
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trial by jury, without any qualifications or restrictions. In 
Greene v. Briggs, it was said by Judge CURTIS, "I find it 
equally difficult to reconcile the increase of penalties upon 
~ conviction after an appeal with the unimpair.ed enjoyment 
of the right of trial by jury. The Act inflicts a fine of 
twenty dollars, if a conviction takes place before a justice 
of the peace. It must be that the Legislature considered 
this the appropriate penalty for the offence. Certainly it 
cannot be said that the offence is aggravated by the accused 
having claimed a trial by jury. For what then is the addi
tional penalty of eighty dollars, or the additional imprison
ment of thirty days, inflicted? If the offence remains the 
same, and the offender has done nothing but claim an appeal, 
in order to have his case tried by a jury, must not these ad
ditional penalties be founded on the exercise of that right?" 

This provision of the statute must be regarded as an 
unnecessary restraint upon the right of appeal, and there
fore in conflict with the constitution, and inoperatfre and 
void. But the fourth section of the Act provides, that the 
offender "shall forfeit and pay on the first conviction, ten 
dollars and the costs of prosecution, and shall stand com
mitted until the same be paid," &c. This appears to be an 
appropriate fine, and it is not stated by what tribunal it 
may be imposed, and any one having jurisdiction may exer
cise that power. As the double penalty cannot rightfully 
be inflicted, the single one must remain, especially as its 
imposition is not confined by the statute to the action alone 

( 

of a justice of the peace, or Judge of a Municipal Court. 
This Cour.t has therefore authority to impose a legal sen-
tence. Motion overruled. 

SHEPLEY, C. J., and TENNEY and HowARD, J. J., con
curred. • 
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INHABITANTS OF SACO versus WENTWORTH ~· als. 

Of the meaning of the phrase, "the law of the land," as·used in the consti
tution of Maine. 

§ 6, article 1, of that instrument, guarantees to the accused, in all criminal 
prosecutions, "that he shall have a speedy, public and impartial trial, and 
except in trials by martial law, or impeachment, by a jury of the vicinity. 
He shall not be deprived of his life, liberty, property or privileges, but by 
judgment of his peers or the law of the land." 

§ 8, of same article, guarantees that " no person, for the same offence, shall be 
twice put in jeopardy of life or limb." 

An Act of the Legislature which renders it difficult for the accused to obtain 
the privilege of a trial by jury, beyond what public necessity requires, im
pairs individual rights, and is inconsistent with the constitutional guaranty. 

So if an Act of the Legislature requires conditions, for the purpose of prose
cuting a trial by Jury, it is opposed to the spirit of the constitution, and so 
far as it deprives one of this means of protection it is void. 

By c, 211, § 6, of the Acts of 1851, it is required that if any person claim an 
appeal from a judgment rendered against him, by any judge of a municipal 
court, or justice of the peace, on trial of such action or complaint, for unlaw
fully selling spirituous or intoxicating liquors, before his appeal shall be allow
ed, he shall also in every case give a bond with two other good and sufficient 
sureties, running to the town or city where the offence was committed, in the 
sum of two hundred dollars, that he will not during the pendency of such 
appeal, violate any of the provisions of this Act. 

This requirement impairs the right SjiCured to the accused, by article 1, § 6, 
of the constitution, and is, therefore inoperative, and void. 

And a bond gh·en under that requirement is contrary to the provisions of the 
constitution, and also void. 

ON REPORT from Nisi Prius, WELLS, J., presiding. 
DEBT, on a bond given by defendants to the inhabitants of 

the town of Saco, for $200, conditioned that the principal 
obligor should not violate any of the provisions of c. 211 
of Acts of 1851, during the pendency of an appeal by him 
made, from the sentence of the Municipal Court of said Saco,, 
on .a conviction before that Court for selling spirituous 
liquors contrary to said Act. 

The defendants pleaded the general issue, and filed a brief 
statement of their defence. 

Plaintiffs, against the objections of the defendants, were 
allowed to read a copy of the record of the complaint and 
warrant, upon which Wentworth, the principal defendant, 
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was brought before the Municipal Court and tried; and the 
record of the judgment of that Court, by which it appeared he 
was convicted of the offence of selling spirituous liquor, and 
sentenced to pay a fine and costs of prosecution; from 
which sentence he appealed, and before the appeal was 
allowed, he was required to recognize in the manner pre
scrilrnd by the statute and also to give the bond in suit, 
against the protest of defendants, that it was given under 
duress. 

While that appeal was pending, it also appeared, that the 
principal qbligor sold spirituous liquors in said Saco, not 
being an a~ent appointed fo~ that purpose. 

The case was taken from the jury and submitted to tho 
Court. 

Shepley 4' H1iyes, for defendants, urged many objections 
to the maintenance of this action, but the .-iew taken by 
the Court renders it unnecessary to refer to other than the 
constitutional objection. 

The provision of the statute, under which this bond is 
required, is repugnant to the 6th§ of A.rt. l, of the consti
tution of Maine. 

By necessary construction of·this provision, in all criminal 
prosecutions, an appeal lies from the sentence of a justice 
of the peace, who tries without a jury, to some court haying 
cognizance of the offence where a trial by jury may be had. 
Johnson's case, l Greenl. 230. 

'l'his right of appeal from the sentence of a justice of tho 
peace, thus based upon the constitution, is absolute, unqrtali
fied, unconditional, necessarily so, because as it flows necessa
rily from tho right to a trial by jury, and is an essential 
incident of that right, it must l,o coextensive with it. Being 
of this character, tho Legislature has no power to change, 
qualify, abridge or encumber it with conditions, restrictions 
or any terms 'whatever. 

By c. 76, § 3, of statutes of 1821, tho Legislature seemed 
to have burthoned tho right of such an appeal by a condi
tion, but when the statutes were revised, that provision was 
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repealed and one adopted in harmony with the constitu
tion. R. S., c. 170, § 8. By that law the right of appeal 
is unburthened with any conditions whatever. A somewhat 
similar statute in Massachusetts has confirmed this construc
tion. 9 Pick. 14; Kendall v. Powers, 4 Met. 553. 

Any statute which assumes to withhold an appeal from 
the sentence of a justice in a criminal case, until tho re
spondent complied with certain prescribed terms, -much 
more, any statute which makes such right of appeal depend 
upon certain conditions more or less onerous, to be per
formed by tho accused within a certain limited time, recog
nizances and bonds with sureties more or less, prepared 
and filed within certain hours, conflicts directly wi~h the con
stitutional right to a trial by jury, and is void. 

'l'hc statute of 1846, restricting the sale of intoxicating 
drinks, c. 205, § § 6 and 7, provided for the recovery of 
penalties by action of debt or complaint, and declared that 
an appeal claimed by the defendants in either process from . 
the judgment of tho justice, should not be allowed, unless 
tho defendant should within 48 hours (Sundays excepted,) 
after judgment, recognize with two good and sufficient sure
ties, in not loss than $50, to prosecute his appeal, and pay 
all costs, fines or forfeitures that might be recovered against 
him upon a final disposition. of tho suit or complaint. 

'I'he :Maino Law, as it is called, of 1851, contains an en
larged, 'and in the opinion of some, improved edition of 
this singular commentary upon constitutional rights, sup
posed to be improved because supposed to be endowed 
with more power in suppressing those troublesome guaran
ties of personal rights, trials by jury. 

K ow if tho Legislature have the power to impose such 
restrictions and conditions upon the right of appeal, it may 
virtually destroy it wholly; and the right to ~ trial by jury 
may be regarded as an obsolete idea. 

It may as well provide, that tho recognizance shall be in the 
sum of $1000, or $100,000, with a good and sufficient surety 
to each dollar, and that the bond shall be for an indefinite 
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amount with as many more and other good and sufficient 
sureties, and conditioned that the defendant will not, during 
the pcndency of the appeal, nor ever afterwards, violate any 
provision of law, common, statute, Mosaic, human or Divine, 
and that the recognizance and bond shall be given within 
one hour, or the appeal shall not be allowed. 

Again, the p1,ovisions of this statute arc repugnant to the 
9th § of Art. 6, of the constitution, which provides that 
"excessive hail shall not be required." Requiring four 
separate sureties, each good and sufficient, is requiring ex
cessive bail. Blackstone's Com. vol. 4; p. 350; Greene v. 
Briggs -r al., Law Reporter, March, 1853. 

Emery -r Loring, for plaintiffs. 
Tho Declaration of Rights, Art. I, § 6, of the constitution, 

s~curcs to tho accused in criminal prosecutions a speedy, 
public and impartial trial by a jury of the vicinity; but the 
mode and conditions of such trial are matters of expe-

• dicncy purely, and arc left to tho wisdom of the Legislature 
exclusively. 

1st. The 6th § of the 1st Art. of tho constitution would. 
be void, unless the Legislature, by an Act, provided for sum
moning a jury, and designated the Court to try cases. This 

· then is a matter left to tho discretion of the Legislature. 
2d. The Legislature must adopt measures to secure the 

n,ppearance of the accused at the Court to try him, either by 
arrest or by bonds and recognizances, else a prosecution 
would be unavailing and an appeal equivalent to an acquit
tal. 'l'his then is a matter loft exclusively to tho discretion 
of the Legislature. 

3d. Tho accused, though clearly guilty, and fully proved 
to be so before the justice, is under strong inducements to 
appeal to another Court for delay merely, or else upon a 
calculation of tho chances of final impunity, from the death 
of a witness, or from tampering with him, or procuring his 
absence before trial of the appeal; calculations made in 
liquor cases more than others. It is the duty of the Le
gislature to adopt provisions to counteract the advantage 
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of delay, to counterbalance this estimate of chances, and in 
some measure to test the sincerity of the culprit's claim of 
a trial by jury. This then is the exclusive business of the 
Legislature. 

4th. 'l'he amount ·depending may be so small as to make 
an appeal injurious alike to the State and party. And it is 
for the Legislature to fix the amount for which an appeal 
will lie, as they did in§ 46, of the militia law of 1821, and 
in other cases. See Mountfort v. Hall, 1 Mass. 442. 

The Court cannot interfere with these matters without 
usurpation of others' rights. Hence the authorities. Flint 
river Steamboat Co. v. Foster, 5 Greenl. 194, where it is 
said, " an Act of the Legislature clogging the right of trial 
by jury with onerous conditions will not be pronounced un
constitutional, unless it totally prostrates the right or ren
ders it wholly unavailing to the party for his protection." 

· 'l'he same Court says, that Courts are not at liberty to set 
.aside a statute because it is absurd or unreasonable. Ken
dall v. Kingston, 5 Mass. 534; Adams v. Howe,. 14 Mass. 
345; State v. Covper, 5 Blackford, 258. • 

The provi:3ions of the 6th § of the Maine Law, are all of 
them fully supported by precedent and by the analogy of 
Legislative acts and. common usage in Massachusetts and 
this State from time immemorial. 

The Act of 1651, c. 6, (Colony Laws,) requires as con
ditions of allowing an appeal from the sentence of a justice 
of the peace the following, viz: -

1st. The accused must tender his appeal and put in secu
rity to prosecute the same to effect, and also to satisfy all 
damages within 12 hours. 

2d. He must put in security also for his good behavior. 
3d. He must pay for recording the appeal, and for its 

()ntry in Court. (N. B. He was afterwards required to 

pay jury fees.) 
4th. He was required to give to the clerk of the Court 

the grounds and reasons of his appeal 6 ~ays before the 
sitting of the Court appealed to. 

VOL. XXXVII. 22 
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5th. 'l'he appellant for neglect to prosecute his appeal 
with effect, besides the above, forfeited 40 shillings to the 
county. 

'The law regulating appeals from the District Court § § 
13 to 17, c. 97, R. S., imposed a penalty on the party 
losing by his appeal in the name of double costs. 

3. We say the bond is supported by the analogy of other 
laws now in force. The statute of Forcible Entry and De
tainer, c. 128, R. S., requires the defendant, if he appeals, 
to recognize to pay reasonable intervening rent before his 
appeal can be allowed. § 4. It has generally been re
quired by statute, and has always been customary to require 
the person convicted of any breach of the peace, before a 
justice, to recognize on allowing his appeal, to keep the 
peace and be of good behavior. Sec Kingsbury's Justice, 
and blank recognizances passim. 

Li the requirement of the bond unreasonable? A man is 
accu~cd, prove<l guilty and convicted of pursuing a busi
nes::3 injurious to the morals, the happit1ess and the pros
perity of th.e people of the town. lle denies his guilt 
notwithstandinir, and wishes for an opportunity to estal>li,ih 
his innocence bef,,re a jury; is it unrea::,oualJle to require of 
him as a condition of allowing him the oppr>rtunity, that he 
shall not pnrtme that Lusiness while the case is pending? 
But whether rea~0nable or not, is a quc:,,tion for the Legis
lature, and not for the Court. 

4. That the bond in suit was not given under duress. See 
Watkins v. Baird, 6 Mass. 511 ; Richardson v. Duncan, 
3 N. H. 508; Buck v. Atkinson, 1 Bailey, 84. 

T~~XNEY, J. - The bond in suit was given by the defen
dants, as one of the conditions, to oLtain an appeal from a 
sentence to pay a fine of ten dollars, and costs of prosecu
tion, awarded against the principal obligor by the Jndge of 
the Municipal Court of the town of Saco, for a violation of 
the statute of 1851, c. 211, § 4, as required by § 6 of the . . 
same chapter. It appears from the Jnd_,~ment of the Court, 
which passed the sentence, that when the bond was executed, 
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the party convicted protested, that it was given under du
ress, for the purpose of securing a trial by jury. 

The proposition in defence principally relied upon, and 
tho only one which we propose to examine, is, that the re
quirement of the statute, for such a bond, as an indispensa
ble condition of an appeal, in order to secure a trial by jury, 
is unconstitutional; and that the requirement and the bond 
arc void. 

"In all criminal prosecutions the accused shall have a right 
to be heard by himself and his counsel, or either, at his elec
tion; to demand the nature and cause of the accusation, and 
have a copy thereof; to have a speedy, public and impartial 
trial, and except in trials by martial law or impeachment, by 
a jury of the vicinity. He shall not be compelled to furnish 
or give evidence against himself, nor be deprived of his life, 
liberty, property or privileges, but by the judgment of his 
peers or the laws of the land. No person, for the same of
fence, shall be twice put in jeopardy of life or limb." Con
stitution of Maine, Art. 1, § § 6 and 8. 

"The law of the land," as used in the constitution, has 
long had an interpretation, which is well understood and 
practically adhered to. It docs not mean an Act of the 
Legislature; if such was tho true construction, this branch 
of tho government could at any time take away life, liberty, 
property and privilege, without a trial by jury. The words 
just quoted from the constitution, are substantially the same 
as those found in chapter 29 of Magna Carta, from which they 
have been borrowed, and incorporated in the federal consti
tution, and most of the constitutions of the individual States. 
Lord Coke, in commenting on this chapter, says, "no man 
shall be disseized, &c. unless it be by the lawful judgment, 
that is, a verdict of equals, or by the law of the land; that 
is, ( to speak once for all) by the due course and process of 
law." Coke, 2 Inst. 46. Blackstone says, 1 Com. 44, "and 
first it, (the law,) is a rule, not a transient sudden order from 
a superior, to or concerning a particular person; but some
thing permanent, uniform and universal." Chancel or Kent 
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says, Lecture 24, p. 9, vol. 2, "it may be received as a self
evident proposition, universally understood and acknowledg
ed, throughout this country, that no person can be taken, or 
imprisoned, or disseized of his freehold, or liberties, or es
tate, or exiled, or condemned, or deprived of life, liberty or 
property, unless 'by the law of the land or the judgment of 
his peers.' The words by the law of the land, as used in 
Magna Carta in reference to this subject, are understood to 
mean due process of law; that is, by indictment, or present
ment of good and lawful men." Judge Story, in 3 Com. on 
Constitution, § 1783, says, "the clause, by )aw of the land, 
in effect affirms the right of trial according to the process 
and proceedings of the common law." Dartmouth College 
v. Woodward, 4 Wheat. 518. 

By the process and proceedings of the common law, the 
accused has the right to know the charge in the whole form 
and substance against him, to contest it, and if not proved 
to the satisfaction of a jury, to demand an acquittal. 

Every person prosecuted for crime, having the constitu
tional guaranty of a trial by jury, no law can be enacted~ 
whiclt shall take it away, or interpose such impediments, as 
unnecessarily or unreasonably to impair it. It is true, the 
public interests are not to be sacrificed by too great favor 
Bhown to those charged with crime. The State is entitled 
to a full vindication of its rights against such as are suppo
sed to he transgressors of the criminal law. This necessari
ly imposes restraints upon the accused before a trial and 
conviction, and these may operate to his injury. He is to he 
treated as a suspected person, because accused, so far that 
his p_erson may be present, when he shall be required to an
swer to the offence alleged. To secure his trial, the party 
prosecuted may he arrested; and although he is secure un
der the constitution from the obligation to give unreasona
ble bail, his penury and want of friends, perhaps in a strange 
land, or a loss of confidence in those who know him, by his 
previous misconduct, may lead to his imprisonment for a 
longer or shorter period, or to great trouble and expense in. 
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procuring bail, which is entirely reasonable. This is one 
I 

of the unfortunate incidents attending criminal prosecutions 
and trials for alleged offences. But this inconvenience and 
hardship does not necessarily take away or abridge the right 
of a trial by jury, under statutes which are not in conflict 
with the constitution. 

The accused shall have a speedy trial by jury, and it is 
only by "the law of the land," as jurists have expounded 
the terms, that he can be deprived of life, liberty, property 
and privileges. It is the duty of the government to provide 
such tribunals, and give every proper opportunity for trials 
before them, consistent with the preservation of the public 
good, to all who demand them. 

A.n A.ct of the Legislature, which takes away this privi
lege of trial by jury directly, is tyrannic~l and a palpable 
violation of the constitution; one which renders it difficult 
to obtain, beyond what public necessity requires, impairs in
dividual rights and is inconsistent with this provision for 
their protection. If an A.ct requires conditions for the 
purpose of preventing a trial by jury, the spirit of such 
a provision is at war with the spirit of the constitution, 
and so far as it deprives one of this means of protection, it 
is void. 

We think it would be regarded an anomaly in criminal 
legislation, if it should be provided, that upon an indict
ment of a grand jury, against one for a crime, the trial 
should be by the Court, unless the accused should demand 
a trial by jury, and should, as a prerequisite for obtaining 
it, be compelled to give a bond with good and sufficient 
sureties, in a large penal sum, conditioned to be void, if he 
should abstain from the commission of all offences against 
the laws for a given period, longer or shorter. It could 
not be contended, that such a condition would not be in 
opposition to the provision, that in prosecutions for crime, 
the accused should have a speedy trial by jury. Such a con
dition could have no reference to the public interest, that 
punishment should follow the conviction of the crime im-
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putcd. When charged with a criminal violation of law, 
the party so accused should be brought to trial, as soon as 
circumstances will render it expedient, but that he is thus 
charged is no good reason why he should ho required to 
give security against tho commission of future crime, more 
than any other person unsuspected of tho design to break 
the laws, before ho can have a trial hy jury. A bond to 
prevent any infraction of the law, after the commcnct;:ment 
of the prosecution, for its previous violation, and an appeal 
from a sentence of a justice of the peace therefor, may with 
equal propriety he required to extend to other and all 
crimes, and for an indefinite period of time. 

·when a demand for an appeal from a sentence awarded 
by a court, not attended by a jury, is made, it is one step 
only towards obtaining such a trial, if it is desired by the 
party accused; and conditions in no wise conduci,,e to the 
great end of the government in punishing offenders for 
crimes supposed to have been committed, can be required 
at that time, with more propriety, than at a subsequent 
stage of the proceedings, when a jury is about to be empan
noled. After an appeal from such a tribunal, the appellant 
stands as he does after an indictment by the grand jury of a 

., court, when a jury of trials is to judge of his innocence or 
guilt. In both instances, he is shielded by the presumption 
of a freedom from guilt, till he shall be proved to have 
committed the offence whereof he is charged. 

That such a bond as that now in suit, should be required 
as a condition to tho privilege of a trial hy jury, upon ap
peal, docs impair the right secured by the constitution. 
The provision cannot be intended to bring an actual offend
er to trial and to punishment, but looks entirely to the 
future, with tho design of its authors, to secure the public 
from danger, arising from criminal acts not yet committed, 
by presenting an inducement to one standing charged only, 
to give the supposed indemnity as the price of a trial be
fore that tribunal, which the constitution proclaims that he 
shall always enjoy. 
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"No person, for the same offence, shall twice be put in 
jeopardy of life or limb." This is another great privilege 
secured by the common law, as well as by the constitution. 
"The meaning of it is, that the party shall not be tried a 
second time for the same offence, after he has once been 
convicted or acquitted of the offence charged, by a verdict 
of a jury, and judgment has passed thereon for or against 
him." 3 Story's Com. on Con. § 1781. 

The bond in this case, as has been before remarked, refers 
exclusively to future violations of the statute referred to. 
If it has been broken, as it is admitted that it has been, by 
the principal obligor therein, he is amenable to the law in 
a criminal prosecution, precisely as he would be, if it had 
not been given. It furnishes no immunity whatever from a 
sentence for a crime. Upon such a sentence or other for
feiture, which may be awarded· and decreed upon a sufficient 
complaint and trial, which may in every respect be accord
ing to the law and the constitution, he_ is still holden on the 

_ bond with his sureties, according to its terms. He is liable 
to a judgment for the penal sum therein; and it is very 
doubtful, whether in such a case, any rule could be applied, 
by which it should be determined, that execution should 
issue for a less sum than the judgment itself. If execution 
should be awarded against him under our general laws, ap• 
plicalJle to judgments and executions, his property and his 
liberty are exposed, and by force of the execution, if served 
according to its precept, he will be deprived of one or the 
other. All this will result or may take place, if the pro
vision which we are considering is valid according to the 
constitution, for the reason, that he was unable to have a 
trial by a jury according to the law of the land, till he had 
given the bond, and thereby laid himself liable to a punish
ment under it for offences which he had not committed when 
it was executed, but which he might afterwards commit, in 
addition to the fines and penalties and forfeitures, to which 
he might be exposed under the provitSions of the Act itself. 

ln the trial of the action on the bond, which is really for 
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the offence of having violated some provision of the same 
statute referred to therein, after the bond was executed and 
while the appeal was pending, he has not the nature and the 
cause of the accusation set out in the full, clear, precise and 
technical form required by the constitution. So scrupulous 
have the courts of the common law always been, that the 
charge of crime should be so described, in the prosecution 
therefor, that any material defect has always operated in fa
vor of the accused; and if any allegation, necessary to con
stitute the offence has been omitted, all amendments have 
been denied, and he has been discharged. 

On the bond he is tried as in civil actions generally, with
out the securities which arc thrown around him by the rules 
which prevail in their full integrity under a criminal accusa
tion. He is exposed to a greater penalty perhaps than that 
which he would incur, if charged with the same offence as a . 
crime. 

We arc reluctantly brought to the conclusion, that the 
provision in the statute of 1851, c. 211, § 6, requiring that 
a bond, such as is described, shall be given by a party sen
tenced by a justice of the peace or by a judge of a munici
pal or police court to pay a fine and costs, as one of the 
conditions before an appeal can be allowed, is in violation 
of the provisions of the constitution of this State, which 
have been referred to, and that the provision itself is in
operative and void. Greene v. Briggs ~ al., Law Reporter, 
March, 1853. Plaintiffs nonsuit. 

SHEPLEY, 0. J., and WELLS, How.A.RD and APPLETO~, J. J., 
concurred. 
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LORD, Plaintiff in error, versus STATE OF MAINE. 

The requirement by statute, c. 211, § 6, of the laws of 1851, that the appel
lant from a justice or police court, shall, on conviction in the higher court, 
pay and suffer double the amount of fines, penalties and imprisonment award
ed against him by the former tribunal, has no reference to the costs of the 
prosecution taxed before such justice or police court. 

In a complaint for violating c. 211, § 4, of the laws of 1851, it is lawful to 
insert two or more offences of the same nature, in different counts. 

And where a complaint under that section contained several counts for ap
parently distinct offences, and on one only was the respondent convicted 
before the justice, and fined ten dollars, from which judgment he appealed, 
and in the appellate court was convicted according to the record, of the 
matters set forth in the complaint, and was there fined twenty dollars; the 
record shows no error, even if a double penalty could not lawfully be im
posed. 

"Whether an Act is constitutional, which imposes a greater fine upon a party 
who is convicted before a jury, after an appeal, than could be awarded 
against him on conviction before a magistrate or police judge; quere. 

WRIT OF ERROR, to reverse a judgment of the Supreme 
Judicial Court, rendered against the plaintiff at the Septem
ber term, 1852. 

The error assigned was, in sentencing the plaintiff to pay 
a fine of $20 and the costs of prosecution. 

Complaint was made against the plaintiff in error of a 
violation of c. 211, § 4, of laws of 1851, which contained 
four counts, charging a sale of different kinds of liquors in 
each count. A. warrant was duly issued thereon, and he was 
tried before a magistrate, found guilty of one offence alleg
ed in the complaint, and was ordered to pay a fine of ten 
dollars and costs of prosecution. 

From this judgment, the plaintiff in error appealed to the 
Supreme Judicial Court, and there pleaded not guilty to the 
complaint, was tried, and found "guilty" and sentenced to 
pay a fine of twenty dollars and costs of prosecution. 

This writ of error was immediately sued out, and the pre
siding Judge ordered, that the proceedings orr said judgment 
be stayed until the determination of said suit. 

Shepley and Hayes, for plaintiff in error. 
The Court in this case sentenced the plaintiff in error to 
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pay a fine of $20 and costs of prosecution. This is errone· 
ous unless authorized by some provision of the Act on which 
the complaint was founded. 

The 4th section declares, that the justice having original 
jurisdiction shall impose as the penalty the sHm of $10 and 
costs of prosecution. The sum of $10 is not called in the 
statute a fine; it is not a fine; but $10 and the costs of pro
secution constitute the penalty for the offence. 

The 6th section declares, that .the appellate court slwJl im
pose double the amount of fines, penalties and imprisonment 
a-warded against him by the justice from whose judgment 
the appeal was made; i. e. douhle the sum of $10, added to 
double the costs of prosecution before the justice. This is 
what the statute says the defendant shall pay and suffer up
on conviction before a jury; double tl;te penalty awarded 
by the justice, and no more. The appellate court cannot 
add to this the costs of prosecution subsequent to the sen
tence of the justice. 

In this case the penalty awarded by the justice was $10 
and costs of prosecution, taxed at $8,021 making $18,02. The 
sentence of the appellate court, indicated by the 6th section, 
would have been double this sum, or $36,04. But instead 
of this tho Court sentenced tho plaintiff in error to pay $20 
and costs of prosecution, taxed at $30,01, making $50,01. 

But this sentence is clearly erroneous, because the clause 
in the 6th section, by virtue of which it was imposed, is un
constitutional and void. 

The punishment for an ilfogal sale of liquor is fixed by 
the 4th section of tho Act creating the offence. Upon the 
first convictio~ it is just $10 and costs of prosecution, to 
be awarded by the justice, &c. There is no other punish
ment prescribed by tho statute for such a sale on the first 
conviction. 

The 6th section of this "Act for the suppression of," &-c. 
virtually declares that, if a person charged with its viola
tion before a justice, shall appeal from the sentence of such 
justice, and add to the offence of selling liquor the equally 

.. 
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heinous crime of daring to insist upon the only mode of trial 
to which the constitution says he shall have the right, he shall 
suffer the punishment prescribed by the law as the fitting 
and adequate penalty for the illegal sale of spirituous and 
intoxicating liquors, and shall also pay and suffer as much 
more ;-for what? The statute does not expressly say for 
what, but it declares that such a punishment he shall pay 
and suffer "in the event of a final conviction before a jury;" 
that is, if, convicted before a justice, he quietly yields, he shall 
be punished for selling the liquor; b1;1t, if convicted in the 
constitutional mode, he shall be punished for selling the liquor 
and for his conviction before a jury. 

This sentence, though for too large a sum, cannot be cor
rected. Tully v. Commonwealth, 4 Met. 359. 

Evans, Attorney General, for the State. 

TENNEY, J. -The only error assigned is, that the appel
late court. sentenced the appellant upon conviction by the 
jury, to pay a fine of twenty dollars and costs of prosecu
tion. 

1. It appears that the fine and costs, before the appeal 
was taken, was less than one half the amount of the fine 
.and costs awarded after conviction by the jury. And it is 
insisted, that the appellate court, by statute of 1851, c. 211, 
§ 6, is restricted in the sentence to a sum, which is double 
the aggregate amount of the fine and costs, awarded by the 
.Judge or justice, from whose sentence the appeal was taken. 

The party accused, after conviction by the jury, is not re
lieved from the payment of full costs of the prosecution. 
The amount is not limited to double the sum, which he was 
required before the appeal, to pay. The sum to be doubled 
is the fine or penalty of the justice of the peace, the Muni
cipal or Police Court. The terms "fine" and "penalty" 
signify a mulct for an omission to comply with some re
quirement of law; or for a positive infraction of law; and 
do not include the costs, which accrue in the prosecution. 
That this was the intention of the Legislature, is manifest 
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from the requirement in § 6, that before an appeal shall be 
allowed, the appellant shall recognize to pay all costs, fines 
and penalties, that may be awarded against him, on a final 
disposition of the complaint. This language will not ad
mit of the construction contended for, by the plaintiff in 
error. 

2. A. further ground for a reversal of the judgment for 
error, is, that§ 6, so far ·as it requires, on conviction by the 
jury in the appellate court, that the accused shall pay and 
suffer double the amount of fines, penalties and imprison
ment, awarded against him by the Judge or justice, from 
whose sentence the appeal was made, is unconstitutional 
and void. A.nd therefore, there was no valid authority for 
the sentence imposed. 

The complaint contains charges of several distinct viola
tions of the statute, as contained in § 4, in as many separate 
counts. There is nothing in the record, indicating, that 
they were all for the same offence. He was found guilty by 
the justice, Lefore whom he was urought and tried, of the 
sale of one gallon of rum only. Ile was sentenced to pay 
the fine required by the 4th § and the costs of prosecution. 
The appeal annulled the senteti.ce of the justice, and he was 
entitled to be tried upon the complaint by a jury, and such 
trial he sought and obtained. In the language of the judg
ment, "the appeal was entered."-" Now the said Rufus M. 
Lord is set to the bar, and has this complaint read to him, 
and pleads and says he is not guilty thereof, and for trial 
puts himself on .the country. Whereupon a jury was em
panneled according to law to try the issue, who return 
their verdict therein, and upon their oath say, that Rufus M. 
Lord, the defendant, is guilty." "It is therefore considered 
by the Court here, that said Rufus M. Lord forfeit and pay 
a fine of twenty dollars, and costs of prosecution," &c. 

By the verdict rendered he was convicted upon the whole 
complaint. It was read to him in all its different and dis
tinct charges, and he pleaded thereto. The record does 
not show that they were for one, and the same offence. 
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They may be well understood from the variation in one 
from the other, to have been designed for distinct offences. 
It is competent to frame the complaint, so that two or more 
offences of the same nature, and upon which the same or a 
similar judgment may be given, shall be contained in dif
ferent counts of the same indictment. Kane v. The Peo
ple, 8 Wend. 211 ; 1 Chit. Crim. Law, 252, 253 and 254. 
The forfeiture prescribed by § 4, on the first conviction is 
the sum of ten dollars. The record does not show, that 
the sentence sought to be reversed as erroneous, was a 
single fine for a conviction of the first offence, made double 
by the authority of § 6. If the plaintiff in error was guilty 
of two of the counts in the complaint, as the record shows 
that he was, he incurred the penalty of ten dollars on 
each. 

If the Legislature had no power under the constitution 
to provide for a greater fine on conviction before a jury, 
after an appeal, than that imposed by the tribunal from 
which the appeal was made, ( of which we give no opinion,) 
it does not appear from the record before us, that a greater 
penalty was awarded by the appellate court, than that which 
was deemed by the Legislature appropriate as expressed in 
§ 4. Judgment affirmed. 

SHEPLEY, C. J., and WELLS, HOWARD and APPLETON J. J., 
concurred. 

HEAD versus GOODWIN, ~ al. 

In an action of tort, wherein the defendants are described, and the wrongful 
act is alleged to have been done by them, as partners, and they severally 
plead the general issue, the allegation regarding the partnership, is immate
rial and need not be proved. 

Where the defendants, in an action of trover, set up a title to the property 
alleged to be converted, by purchase, and they fail to establish their title, the 
conversion takes place at the time they received and claimed it as their 
own. 

A bargain for personal property of more value than thirty dollars, without 
any delivery, or any thing in earnest to bind it, or part payment, or some 
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note or memorandum of it, in writing, signed by the party with whom the 
bargain is made, does not change or affect the title of the property that is 
the subject of it. 

A grant of goods, which do not belong to the grantor at the time of the grant, 
is void, 

And if the grantor subsequently acquire title to such goods, it requires some 
new act on his part, evidential of carrying the sale into effect, to transfer 
the title to such grantee, 

Where A sold one half of a chaise to which he had no title, and afterwards 
purchased the chaise, and the same night delivered it to the custody of the 
person to whom he had sold one half, without any avowal that the delivery 
was to effectuate the former sale, this was not such a new act as to transfer 
the property. 

The validity of a mortgage of personal chattels, is not impaired, from the fact 
that it is recorded upon a book of the town records, 

A certificate of the clerk of the town, on the back of such mortgage, when it 
was received, is legal evidence of the fact so certified. 

And when he further certifies that he has recorded it, without other date than 
that of its reception, that is to be taken as the time it was recorded. 

The recording of a mortgage of personal property, supersedes the necessity of 
noting in the book of records, the time when it was received. 

ON REPORT from Nisi Prius, SHEPLEY, C. J., presiding. 
TROVER, for a chaise. The writ alleged that the defend

ants were partners, and as partners they converted the 
chaise to their own use. 

The defendants severally pleaded the general issue. 
The plaintiff offered testimony tending to show that on 

May 10, 1851, he sold the chaise to one Daniel Tibbetts 
and received in cash $45, and took his two notes for the 
balance for $60 each, on six and nine months, and took a 
mortgage of him on the same property to secure the notes. 
It appeared that Tibbetts lived in Biddeford. The mortgage 
was produced, and upon the back of it was a certificate of 
the clerk of that town, "received and .entered May 13, 
1851, 9i o'clock, A. M. Recorded on the 309th page of 
9th Book, Biddeford Town Records." [This evidence of 
recording was objected to.] 

The plaintiff's witness testified, that the sale was made 
in Portland, and the chaise delivered there; that during 
the following summer he saw the chaise at the defendants' 



YORK, 1853. 183 

Head v. Goodwin. 

stable in Biddeford, and that Nelson, one of defendants, 
told him they had purchased out Tibbetts. Both of the 
defendants spoke of the mortgage, and of the amount due 
thereon. 

When the first note became due, the plaintiff called on 
Tibbetts, but was unable to collect it, and then demanded 
the chaise of defendants, exhibiting his mortgage, and they 
refused to surrender it. 

The defendants introduced Daniel Tibbetts, who testified, 
that he bargained for the chaise three or four days before 
he went after it. He took the chaise the day the notes 
were given, and delivered half to Nelson, one of defendants, 
the same night; that nothing was said between them about 
a sale that evening; he had sold one half of it to Nelson on 
Friday before, and given him a bill of sale, (not produced,) 
and that he had paid in full; that the chaise was delivered 
to him the day the writings were made. The other half, he 
sold to Goodwin, the other defendant, between the 15th an.d 
20th of same May; that he did not tell Nelson, when he 
sold to him, that he had mortgaged it. 

The case was taken from the jury by consent, and sub
mitted to the decision of the full Court, with authority to 
enter such judgment as the law may require. 

E. R. Wiggin, for plaintiff. 
1. Was the mortgage properly recorded? 
Tho town clerk of Biddeford certifies on tho mortgage 

tho time when it was received and entered; the book and 
page where recorded. This certificate was admissible and 
conclusive of the fact there stated. R. S., c. 125, § § 321 33. 

When the statute requires a particular person to make a 
record, that record, certified by the person making it, is con
clusive evidence of tho fact of recording, and prima facie 
evidence of the authority of him certifying. 1 Greenl. Ev. 
§ § 92, 483 and 484; Phil. Ev., Cowan & Hill's notes, note 
805, and cases there cited; Ames v. Phelps, 18 Pick. 314. 

2. Is there evidence of such a sale of one half the chaise 
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to Nelson, before the mortgage was recorded, as vested the 
property in him ? -

The bill of sale given by Tibbetts to Nelson, should have 
been produced or its loss accounted for. This not having 
been done, all Tibbetts' testimony as to the sale, should be 
stricken out. 13 N. H. 283; 2 Denio, 637; 1 Groonl. Ev. § 
87; 3 Stark. Ev. 1006; 1 Phil. Ev. 218, and cases there 
cited; 7 Cowan's R. 334. 

But if 'l'ibbetts' testimony, as to the sale, be not stricken 
out, then it shows no such sale as vested the property in 
N olson. The sale was made on Friday, but Tibbetts had 
no right, title or interest in the chaise till Saturday follow
ing, when he bought it of Jowell in Portland. Owning noth
ing, he of course sold nothing, and hence by virtue of that 
sale, N.elson acquired no property in the chaise. In Jones 
v. Richardson, 10 Met. 481, the Court say, "that a person 
cannot grant or mortgage property of which he is not pos
sessed, and to which he has no title, is a maxim of law too 
plain to need illustration, and which is fully sustained by all 
tho authorities." Nelson having acquired no property in tho 
chaise on Friday, must hold, if at all, by virtue of a sale to 
him subsequent to the plaintiff's mortgage. Tibbetts says 
there was nothing said about a sale, after he got the chaise 
home, and after the mortgage was made, but that he deliver
ed one half of it to Nelson that night. This is evidence of 
a delivery, and had not the rights of third parties interYen
ed, might have vested the property in Nelson; hut those 
rights intervening, a sale was necessary to give him any pro
perty in the chaise. A simple delivery passes no property 
unless it may Le as bailee. 

Wilkinson and Tapley, for defendants, furnished a writ
ten argument of great length, in which the following posi
tions were taken and elaborately argued. 

1. We say that the plaintiff having failed to prove the 
partnership alleged, it is fatal to his action. 

2. That having alleged a conversion six months prior to 
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the time ·proved, and prior to the time when any had been 
eommitted, is equally fatal. 

3. That there is no evidence of a legal and valid demand, 
and consequently no conversion at all proved, and must be 
an end to the plaintiff's case. 

4. The defendants were purchasers without notice of the 
plaintiff's title, which is by mortgage; that there is no legal 
or competent evidence of a registration according to the 
statute, and no knowledge on the part of the defendants 
proved of the vesting of tho mortgage. 

5. That if both are not purchasers without notice, at 
least one of the defendants is, and being tenant in common 
with the plaintiff, he cannot maintain hrs action; and if he 
oannot maintain it against both, ho cannot against either. 

TENNEY, J. -The title of the plaintiff to the chaise in 
,controversy, is under a mortgage, dated May 10, 1851, from 
Daniel Tibbetts, for tho purpose of securing two notes of 
hand, of $60 each, of the same date, and remaining unpaid 
at the institution of this su.it. It appears by tho mortgage, 
and other evidence, that tho plaintiff sold to tho said Tib
betts the chaise on the same day that the mortgage was 
given. Tho defendants claim title by virtue of a purchase 
from Tibbetts, who testified, that he bargained for the chaise 
with the agent of the plaintiff three or four days before the 
time when the mortgage was given, made a bill of sale of 
the chaise the day before the date of the mortgage and 
various articles of pt·operty bes.ides i but it appeared by his 
testimony, that he sold only one half of the chaise at that 
time to Nelson, one of tho <lefendants, and the other half 
to Goodwin, the other defendant, between the 15th and the 
20th of May, 185 L 

The counsel for the defendants contend, that the ba~gain 
three or four days before the mortgage to the plaintiff, so 
vested tho property in them, that the sale of one half there
of became perfect in Nelson, before it could be affected by 
the mortgage. But Tibbetts, having admitted his purchase 
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to have been made on the clay of tho date of the mortage, 
and the price of the property exceeding the sum of thirty 
dollars, Tibbetts not having received it at the time of this 
bargain, which was not bound by any thing given in earnest 
for that purpose, or in part payment therefor, and not 
having taken any note or memorandum from the plaintiff in 
writing and signed by him of the bargain, an earlier title of 
Tibbetts than that acquired on May 10, 1851, cannot be 
legally insisted on. 

The certificate of the clerk of the town, where the mort
ga:~er resided, of his receipt of the same upon the back of 
the mortgage, is sufficient proof that it was left with him to 
be recorded at the time stated in the certificate. Ames v. 
Phelps, 18 Pick. 314. And there being one date only to 
the certificates on the back of the mortgage, tho further 
statement thereon, that it was recorded on the town records, 
it must be understood as recorded at the same time. This 
record supersedes the necessity of the clerk's noting on 
the book in which the record was made, tho time when 
the mortgage was recofrod. Sprowle v. Hardy, 31 Maine, 
73. 

It is objected, that the record being made upon the town • 
records, and it not appearing that it was made upon a book 

· kept for the purpose, the requirement of the statute has 
not lrnen complied with. The records of mortgages of per
sonal property must be made by tho town clerk. The books 
on which they are made belong to tho office, and not to 
the individual, who may make the record. On retiring from 
office he has no right to the book on which such records are 
made; neither is he entitled to remove them as his own 
property; but they pass into the hands of his successor; 
and are open to the inspection of all, who may be inter
ested in any thing contained therein. The statute provis
ions are substantially the same, as those appertaining to 
the register of deeds, as to the reception and recording 
of deeds, depositions, levies, &c. Certificates on the docu
ments, recorded by the latter, that they are recorded upon 
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the records of the county named, are not defective. The 
statute does not provide, that the record of mortgages shall 
be upon a book kept exclusively for that purpose, and it is 
believed, that the certificate in this case is as specific and 
full as to meet the legal requirement. The book was used 
for the purpose in this instance, and nothing appears that it 
was not so used in others. 

The mortgage was recorded on May 13, 1851, at 9½ 
o'clock, A.. M. Tibbetts testified, that he "brought the 
chaise out of Portlan

1
d on May 10, got out Saturday night, 

Nelson and I at the stable that evening, and delivered chaise 
to him, nothing said between us about the sale of it that 
evening, sold one half of it to Nelson Friday before, gave 
him a bill of sale, it included chaise bargained for with 
.Jewell, and took pay for them." 

The law is well settled, that a grant of goods which do 
not belong to the grantor at the time of the grant is void. 
But after the grantee has acquired a title thereto, the grant 
may be made effectual to pass the property, by a new act. 
And the question, what must be the character of the new 
act, has undergone discussions in England and this country 
by the courts; and there seems now to be but little contro
versy in relation thereto. Lunn v. Thornton, 1 Man., Gran. 
& Scott, 379. This was a case where the plaintiff therein "by 
deed poll, bargained, sold and delivered to the defendant all 
his implements of trade, and other effects whatsoever, then 
remaining, or which should at any time thereafter remain and 
be in and upon, or about his dwellinghouse at Stoney Strat
ford, and also all other effects elsewhere. Afterwards, 
under color of the assignment, the defendant seized all the. 
goods, then upon the premises, and among them, certain 
goods, which were not upon the premises, or in the plain
tiff's possession at the time of the execution of the deed 
poll, but were acquired by the plaintiff afterwards, and were 
upon the premises at the time of the seizure." Lord Ba
con's Maxim, Reg. 14, which is in these words :-Licet dis
positio de interesse Juturo sit inutilis, tamen potest fteri 
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declaratio praxedens, quae sortiatur ejf ectu1n, interve-niente 
novo actu," was applied. And it was held that notwithstand-
ing the seizure on the premises, that there was no new act 
done, indicating an intention in the grantor, that these goods 
should pass under the former bill of sale. TINDALL, C. J. 
delivered the opinion of the Court, after taking time for 
advisement, and says, "the new act, which Bacon relics 
upon, appears in all the instances, which he puts, to be an 
act done by the grantor, for the avowed object, and with 
the view of carrying tho former grant, or disposition into 
effect. 

In Jones v. Richardson, 10 Met. 481, the same question 
was presented, under a mortgage of property not owned by 
the mortgagor at the time it was executed; and the mort
gagee offered to prove that the property in question, after 
it was acquired by the mortgagor, and before the rights of the 
defendant, who was an attaching creditor of tho mortgagor, 
had intervened, was taken into his possession, with the 
other property, for the purpose of foreclosing the mort
gage. This proof was deemed irrelevant by the Court, and 
the Judge who delivered tho opinion says,-" He did not 
prove or offer to prove any act done by the mortgagor, 
after the mortgage was duly executed, by which he ratified 
the same, as to the subsequently acquired property." The 
construction put upon Lord Bacon's maxim in Lunn v. 
Thornton, was fully adopted, that there must be an avowal 
of the object with the-view to carry the former grant into 
effect. 

In the present case, the strongest import of the testimony 
as proof of a new act, relied upon by the defendants as suf
ficient, is, that on Saturday night of l\fay 10, the chaise was 
delivered to Nelson, at his stable, and nothing said about 
the sale of it that evening. The purpose of the delivery 
was not disclosed, and it cannot be inferred with any degree 
of certainty, that it had any connection with the attempted 
sale the day before. It was at Nelson's stable, where it was 
highly probable, that people were in the habit of seeking ac-
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commodation for their horses, and carriages would be deliv
ered to the proprietor for safe keeping. There is nothing 
to show that such might not have been the purpose of Tib
betts, when the chaise was left with Nelson on Saturday 
night. The delivery spoken of was of the chaise, when it 
was only of one half thereof which had been the subject of 
the sale relied upon, a circumstance of some little weight, to 
be considered in reference to the question of the intention, 
touching the "new act." A.t any rate, the object of Tibbetts 
in the delivery was not avowed to be for the purpose of car
rying the sale into effect, nor was there any declaration of 
such a view, which seems to be regarded as indispensable, 
and necessary to be made in some manner. Nothing was 
done, before the recording of the plaintiff's mortgage from 
Tibbetts, which could make the sale to Nelson effectual. 
The contract of sale for the other half of the chaise to the 
defendant Goodwin, was after the mortgage was recorded, 
and could not affect the plaintiff. 

In November, 1851, after the first note given by Tibbetts 
to the plaintiff became payable, Jewell, who had acted as the 
agent of the plaintiff in making the contract of sale of the 
chaise, was unable to collect the note, and called upon the 
defendants at their stable, where the chaise then was, showed 
them the mortgage, and demanded the chaise of them. They 
answered, that they should not give it up, till they were 
obliged to do so; and they said they had bought it. In this 
last declaration they are confirmed by Tibbetts, who testi
fied, that he sold the chaise to them and took his pay. 

Jewell having the mortgage in his possession, and having 
shown it to the defendants, at the time when the property 
was demanded, and the plaintiff having subsequently com
menced this suit, is satisfactory evidence, that the demand 
was made by sufficient authority. The refusal of the de
fendants to surrender the chaise on demand is evidence of 
a conversion; and they having claimed to hold the chaise, 
unaffected by the mortgage, and for a full price, by a pur
chase thereof, and not of the right of Tibbetts merely, the 
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conversion may be considered as made at the time the pro
perty was taken by them as their own. But whether at that 
or any subsequent time before this action was commenced1 

is quite immaterial; the question being whether it was con
verted, and not at what particular time, the conversion took 
place. 

The defendants being sued as partners1 and it being alleg
ed in the declaration, that as partners, they converted the 
property; and the defendants having pleaded severally the 
general issue, it is insisted by them that the partnership is a 
material allegation, and must be proved. The law treats all 
torts, several as well as joint, and upon such a plea as is 
here filed, a verdict might be for the plaintiff as to one of 
the defendants only, and in favor of the other, and a judg
ment could be ~ntered against the former. The evidence 
is satisfactory, that both are guilty of the conversion of the 
property, and they cannot be regarded as 1ess so, in this ac
tion, and under the issue presented, by being charged as hav
ing made the conversion as partners. 

Defendants defaulted. 

SHEPLEY, C. J., and ,¥°ELLS, How ARD and APPLETON, J. J., 
concurred. 

THORNTON '1Jersus BLAISDELL o/ al. 

A motion, addressed to the discretion of the presiding Judge, is not subject 
to exceptions. 

In a suit against two defendants upon a promissory note, if one is defaulted, 
he is incompetent to testify for the other. 

The privilege of a party of swearing to usury in his contract, is personal to 
him who alleges it. 

Thus where one of two defendants in a suit upon a note is defaulted, he cannot 
be a witness to prove usury in the contract. 

ON EXCEPTIONS from Nisi Prius, WELLS, J., presiding. 
AssUMPSIT on a promissory note purporting to be sig-ned 

by the defendants. Blaisdell, one of the defendants, was 
defaulted at a prior term of the Court, but at the time of 
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the trial a motion was made to have his default taken off, 
which was denied. Gilpatrick, the other defendant, then 
pleaded the general issue, and upon the trial offered Blais

dell, the defaulted defendant, as a witness; 1st, to prove 
usury in the note declared on ; 2d, as a witness generally. 

The presiding Judge ruled that he was incompetent, and 
a verdict was returned for the plaintiff. 

Shepley and Ha11es, in support of the exceptions. 
1. Blaisdell, havin2; been defaulted, was a competent wit

ness generally, for Gilpatrick, his co-defendant. 
The rule which would exclud~ the testimony of a default

ed defendant in behalf of his co-defendants, has been great
ly relaxed, until it is believed to be now settled that he is 
competent in all cases where he is not in some way inter
ested, or where his testimony cannot directly make for 
himself. Green!. on Ev. § § 356 and 357. 

The reason for excluding such a witness, in Gilmore v. 
Bowden o/ al., 3 Fairf. 412, "that the defaulted defendant 
was a party to the record," w9uld seem to be just as forci
ble in an action of tort, where the rule is uniformly the 
other way. 

The reason given by the Court in Bull v. Strong -5'· al., 
8 Met. 8, is more satisfactory and conclusive. 

Under a Massachusetts statute, the Court of that State 
has allowed a witness under these circumstances to testify. 
Bradlee v. Neal, 16 Pick. 501; Chaffee v. Jones, 19 Pick. 
260. 

Our own statutes, c. 115, § 11, would seem to authorize 
the same ruling. The decision of Gilmore v. Bowden o/ 
al., was made before the passing of this statute. 

2. Blaisdell was at least competent to testify to usury 
in the note declared on, between himself and the plaintiff. 

The note was joint and several. Either of these debtors 

were entitled to the beuefit of any payments made thereon 
above the legal rate of interest. R. S., c. 69, § § 2 and 3; 
c. 192 of Laws of 1846. 

The avoidance of cxceHRive interest l)y the provi,,iorni of 
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this statute is not a personal privilege, so that one of seve
ral defendants, who may know of large sums of usury paid 
to the plaintiff, may submit to a default and deprive his co• 
defendants of the benefit of his knowledge. The language 
of the statute is explicit,~" if the debtor, or any one of 
them, (no matter what his position, whether defaulted or 
not,) when there are two or more, shall come into Court, 
and shall actually swear, &c., all such excess above legal 
interest shall be void, and the debtor shall be discharged 
from the payment of it, unless," &c. 

This construction is favored by the provisions of the 
7th §, (now repealed.) 

"The party, so reserving and taking more than legal inter• 
est, shall recover no costs, but shall pay costs to the de
fendant; provided the damages shall be reduced by the oath 
of any one of the defendants, where there are more than 
one, by reason of such usurious interest." 

In Knights v. Putnam cy- al., 3 Pick. 171, it was held 
that all the debtors nnrnt swear to the usury under the stat
ute of Massachusetts, at that time, which provided that "if 
the debtor or debtors," &c. 

But our statute expressly makes the oath of one suffi
cient. 

In this case the Court refused to take off the default of 
Blaisdell, and refused to allow him to testify to usury in the 
note declared on, because ho had been defaulted, thus do• 
priving his co-defendant, ( and perhaps with tho collusion of 
the plaintiff,) of the benefits of tho statute concerning 
usury. The language of the statute seems too explicit to 
allow such a result. 

L. D. Wilkinson, contra. 
1. 'l'ho refusal of the presiding Judge to take off the de

fault of one of the defendants, was, under the circumstances, 
a mere matter of discretion, and not the proper subject of 
exception. 5 Pick. 206; Clapp v. Balch, 3 Maine, 216; 
Leighton v. Mason, 14 Maine, 208. 

2. The refusal to admit Blaisdell to prove usury in tho 
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note between plaintiff and himself was correct, for to prove 
usury under our statute law, is a mere personal privilege, to 
be exercised by the debtor and him alone. It must be for 
his own benefit and not for any one else. Blaisdell had 
been defaulted, and that default had been acquiesced in for 
a long time, with counsel learned in the law managing the 
defence. .And Blaisdell, by such default, admitted in the 
strongest manner that he had no defence to make ; that he 
did not wish to take advantage of the statute of usury. It 
is only by pleading the general issue that a party may avail 
himself of such a defence under the .A.ct. Blaisdell could not 
by any possibility avail himself of this .A.ct, for he had made 
no such plea, and if he could not set up this plea for him
self, he could not be a competent witness to prove it for the 
other defendant, unless otherwise a competent witness in 
the case generally. 

It appears by the exceptions that the defendant Gilpatrick 
is not interested in the question of usury. He raises the 
point between the plaintiff and Blaisdell alone. There is 
no pretence that he, Gilpatrick, ever paid any usury, and he 
therefore has no right to make a defence upon that ground. 
It is only he who suffers the loss that can make any claims 
for usury. Green v. Kemp, 13 Mass. 515, and 9 Mass. 45; 
Webb v'. Wilshire, 19 Maine, 406; Little v. White, 8 N. H. 
276. 

3. Blaisdell was not a competent witness, generally. The 
exceptions on this branch of the case do not contain enough 
to enable the Court to judge whether he should have been 
admitted or not. They do not state what was offered or pro
posed to be proved by him. This should have been stated 
so that the Court could know whether the evidence was ma
terial. The exceptions must show that the party has cause 
of complaint. Comstock v. Smith, 23 Maine, 202; Bryant 
v. Couillard, 32 Maine, 520; Emery v. Vinall, 26 Maine, 
295. 

But he was a party to 
reason _for his rejection. 

VOL. XXXVII. 

the record, and that is a sufficient 
There are some exceptions to this 

25 
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rule, but this case comes not within either of them. Gil
more v. Bowden 9" al., 12 Maine, 412; Kennedy v. Niles, 
14 Maine, 54; Fox v. Whitney, 16 Mass. 118. 

Besides, the proposed witness was interested in the result, 
and was therefore rightfully excluded. We could not take 
judgment against him alone, and if his testimony should have 
defeated our claim against Gilpatrick, then it would operate as 
a defence to the whole action, and the jury would have been 
obliged to render a verdict for the defence generally. 'l'hlil 
plaintiff might have discharged him, but that was not done, 
and so both are parties to the record and the plaintiff was 
bound to obtain judgment against both or neither, and there
fore it is clear that Blaisdell was interested to make a de
fence for Gilpatrick and thereby for him&elf and get hi:i1 
costs. 

The case of Tuttle v. Cooper .f als. 10 Pick. 281, strongly 
resembles the case at bar, and comprises a full and complete 
investigation and examination of the principles. and author
ities bearing upon the point in issue, and to which the Court 
is referred as a part of my argument. 

How ARD, J·. -The plaintiff declared upon a joint prom• 
ise of the defendants, and must maintain the promise and 
liability alleged, or fail in his suit. In an action ex contractu, 
against several, a judgment cannot be rendered against one7 

without including the others, unless they have been dis
charged by operation of law, or exempted by some persona1 
matter, from the obligation of the contract. 1 Chitty's PL 
32; Chandler v. Parkes ~• al. 3 Esp. R. 7&; Noke~• al. v. 
Ingham, in error, 1 Wilson, 89; Tuttle v. Cooper o/ al., 
10 Pick. 281, where the general rule, and the exceptions 
to it, are largely discussed, by SHAW, C. J., as recognized 
in English and American cases. But such: discharge, or ex
emption is not assumed in defence of this case. 

One of several defendants, in an action ex contractu, who 
has been defaultedr cannot be a witne1,s for another who 
defends, because he is interested to defeat the suit against 
the latter, and thereby to prevent a judgment against him-
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self. 1 Greenl. Ev. § 356; Bull v. Strong, 8 Mete. 8; 
Noon v. Eldred, 3 Hill, 104, n. a; Mills v. Lee cy- al. 4 
Hill, 549. The cases of Bradlee v. Neale, 16 Pick. 501, 
a:nd Chaffee v. Jones, 19 Pick. 260, were decided upon the 
provisions of a statute of Massachusetts, 1834, c. 189, since 
repealed, and do not conflict in principle, with previous and 
subsequent decisions by the same Court, upon the general 
rule of law in such cases. 

After a default, therefore, Blaisdell was not a competent 
witness for Gilpatrick, the other defendant, at the trial, 
as he was directly interested to sustain the defence. 

It was competent for Gilpatrick to prove usury by com
petent testimony of others, or to support the defence of 
usury by his own oath. R. S., c. 69, § § 2, 3. But Blais-
d-ell, who had suffered a default to be entered against him, 
could not defend on any ground. For, by the default he 
admitted the cause of action, and that the amount claimed 
upon the contract was due, and yielded all his right to a 
defence; and final judgment might have been rendered, -
without further evidence as to his liability. As a party to 
the suit, and a debtor by default and admission, he could 
not, under the provisions of the statute, "come into Court, 
where the cause is pending," and swear to the usury assum
ed by another party who made defence. If both had been 
defaulted, the question of usury could not have b.een raised 
by either. The privilege of a party, of swearing to usury 
in his contract, is personal to him who alleges it, and de
fends, and cannot be invoked by another. As a party, then, 
Blaisdell had waived that privilege, by suffering a default, 
and as a witness for the other defendant, he was incompe
tent by reason of interest in the event of the cause. 

The motion to take off the default was addressed to the 
discretion of the presiding Judge, and his ruling upon it 
cannot be reexamined upon exceptions. 

Exceptions overruled. Judgment on the verdict. 

SNEPLEY, C. J., and TENNEY, WELLS and APPLETON, J. J., 
concurred. 
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Low versus HUTCHINSON. 

For breach of an illegal contract no action can be maintained. 

Thus where an attorney at law agreed with the plaintiff, that if he wauld 
permit him to commence a suit in his name and the action failed, he would 
pay all the costs, and such suit was commenced and the plaintiff was com
pelled to pay the bill of costs thereon ; it was held, that the a,,<TJ:eement was 
illegal and could not be enforced. 

'\,Vhether compensation for professional services, rendered under such an agree
ment, can be recovered; quere. 

ON REPORT from Nisi Prius, SHEPLEY, C. J., presiding. 
AssuMPSIT. The writ contained two counts, one on the 

contract referred to, and one for money had and received. 
The defendant, as an attorney at law, undertook to collect 

a debt for the plaintiff, upon which judgment was obtained 
and execution. Upon the execution, the judgment debtor 
was arrested and gave a relief bond. 

The defendant commenced a suit upon the bond and, be
fore this was done, agreed with the plaintiff that if the ac
tion failed, he would pay all costs. In that suit judgment 
was rendered for the defendant, and the plaintiff was oblig
ed to pay the bill of costs. The amount paid was demand
ed of the defendant. 

Upon the evidence, as produced by the plaintiff, it was 
stipulated that the Court should render such judgment as 
the rights of the parties might require. 

Emery and Loring, for the plaintiff. 
1. The parties to the contract declared on are not in pari 

delicto, and therefore the first count in the plaintiff's writ is 
good. In pari delicto potior est conditio defendentis et pos
sidentis. "But in order that this rule should have full effect, 
one of two requisites must occur; first, the contract must 
have been malum in se, involving criminality ,or moral tur
pitude, or, second, if it be merely malum prohibitum, it 
should appear that the parties are in equal fault, in pari de
licto." Story on Contracts,§ 489. 

The statute, c. 158, § 16, contains no general prohibition. 
It imposes no penalty on the client. It was intended as a 

,. 
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regulation only of the conduct of attorneys and officers of 
the law. 

In Hill v. Smith, 1 Morris, (Iowa,) 70, U. S. Dig. 1848, 
p. 13, § 48, the language of the Court is, "where the statute 
fixes a mere penalty, contracts in relation to matters which 
subject the maker to that penalty, are not invalidated." 

2. If the contract declared on was equally prohibited to 
both parties, the maxim, ignorantia legis neminem excusat, 
would not apply to the plaintiff. 

In Holman~ al. v. Johnson, alias Newland, 1 Cowper, 
, 341, Lord MANSFIELD said, "the objection that a contract is 
immoral or illegal as between plaintiff and defendant, sounds 
at all times very ill in the mouth of the defendant." The 
objection here is from one who knew at the time he made 
the contract that it was illegal. 

"But the Court will always look into the dealings between 
attorney and client and guard the latter from imposition." 
Star v. Vanderheyden, 9 Johns. 253, 1 U.S. Dig. 339, § 369; 
Downing v. Major, 2 Dana, 228, U. S. Dig. 339, § 374; 
Smith v. Thompson, 7 B. Munroe, 305. 

"The law looks with jealousy upon such contracts, (viz., 
between attorney and client,) on account of the influence of 
the attorney over his client. He must show that he has not 
used it to the pr,ejudice of his client, and that his ~ient was 
as well advised on the subject as himself." Miles v. Ervin, 1 
McCord's Ch. 524, 1 U. S. Dig. 339, § 370; Bibb v. Smith, 
1 Dana, 582. Has defendant shown that plaintiff was as 
well advised on the subject of the contract as himself? 

"A. distinction, however, is to be made between those ca
ses, in which one of the parties has by an illegal act taken 
advantage of the other, or imposed upon him, and those 
cases in which both parties have been equally in fault." 
Story on Contracts, § 544. See also § 618. 
, 3. If the contract set out in the first count in the writ is 
illegal and void, then Hutchinson was not employed by Low 
to bring the suit against Dore et al., but expressly forbidden, 
and having done so, he did it for his own benefit, and the 
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money which Low was compelled to pay he paid to the use 
of Hutchinson, and he is entitled to recover the same on 
the second count in his writ for money paid, &c., he requiring 
no aid from the illegal contract to establish his case. 

Nor will the illegal contract defeat this count. 
"The test whether a demand connected with an illegal con

tract can be enforced at law is, that the plaintiff requires the 
aid of the illegal transaction to establish his case." Scott 
v. Duffey, 14 Penn. R. (2 Harris') 18, 11 U. S. Dig. 1851, 
p. 14, § 25. 

The plaintiff requires no aid from the contract to support 
this count. 

Eastman and Leland, for the defendant, contended that 
the agreement declared on was in violation of an express 
provision of the statute and consequently void. R. S., § 16 . 

.And that no action can be maintained on such an agree
ment. Wheeler v. Russell, 17 Mass. 258; 13 Pick. 518; 
22 Maine, 488. 

If, from the plaintiff's own showing, or otherwise, the 
cause of action appears to arise "ex turpi causa," he has no 
right to be assisted. 'l'hey also cited 21 Vt., 184, 199,456. 

How .A.RD, J. -The contract, as stated by the plaintiff, 
rests upo~1 an illegal consideration, and was, apparently, in
tended to aid in carrying into effect a transaction prohibited 
by law. It falls within the prohibition of the R. S., ( c. 
158, § 16,) and consequently, is unlawful. Its enforcement 
would involve a violation of law, and, therefore, it cannot 
be enforced. 

Whether compensation for professional services rendered 
under an agreement, like that supposed in this case, can be 
recovered, is not now presented for consideration. 

Plaintiff nonsuit. 

SHEPLEY, C. J., and TENNEY, WELLS and .APPLETON, J. J., 
concurred. 
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BRADBURY versus ANDREWS, AND LACONIA Co., TRUSTEE. 

The common law principle, that the income from !the labor of the wife enures 
to the benefit of her husband, has not been impaired by the laws of this 
State. 

The wife's earnings are liable to be reached by the process of foreign attach-
ment, in a suit by a creditor of her husband. • 

What effect c. 85, of Acts of 1854, may have upon a disclosure, involving the 
income of the wife's labor, made before, but pending in Court at the time of 
the passage of the said Act; queritur. 

In a cause to be heard on exceptions, a motion made and filed at the hearing, 
as to the amount of the judgment for costs, is irregular and cannot be de
termined. 

ON EXCEPTIONS from Nisi Prius, WELLS, J. presiding. 
AssuMPSIT, originally brought before a justice of the 

peace. 
The plaintiff's writ was dated Jan. 27, 1853, service made 

thereon on the defendant, and the Laconia Company sum
moned as his trustee on Jan. 31, 1853. The defendant 
was defaulted. The supposed trustee disclosed that there 
was due to Mary E. Andrews on the first day of February, 
1853, $13,68, for her personal services in one of the mills 
of the company, performed from the 27th day of Decemlier, 
1852, to the 29th day of January, 1853, inclusive, with the 
exception of Sundays, and that on said Feb. 1, they paid 
her that sum. 

The clerk further disclosed, that the defendant was en
tirely unknown to him, and that he did not know that Mary 
was the wife of defendant, except, that her overseer inform
ed him she was a married woman, and that in speaking of 
her husband she usually spoke of him" as George." 

It was proved that Mary was the defendant's wife, while 
the above services were rendered; and on the copy of the 
writ delivered the trustee, was indorsed this notice : - " To 
the trustee. -Plaintiff claims to hold the wages of defend
ant's wife." 

The justice charged the company as trustee, from which 
judgment they appealed, and the Judge presiding in the ap• 
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pellate Court, affirmed the decision of the justice; to which 
ruling exceptions were filed and allowed. 

When the cause came on for argument in the District 
Court, the counsel for the plaintiff filed the following mo
tion:-~' In this action the plaintiff moves that judgment be 
rendered against the trustee for all costs arising after the 
appeal from the decision of the magistrate, and that execu
tion issue against the goods and estate of said Trustee to 
satisfy the same." 

Goodwin, for trustee. 
1. The money for the personal services of Mary E . .An

drews, was her property, exempt from attachment for the 
debts of her husband, and therefore the company ought not 
to be charged as trustee. .Acts of 1844, c. 11 7 ; of 184 7, 
c. 27; 1848, c. 73, and 1852, c. 227. 

2. These statutes were designed to give married women 
the power to acquire property in the same manner as when 
unmarried, and to exempt all property acquired by them 
from attachment for their husband's debts, saving the excep
tions made therein. The language employed is intended 
to express all tho different modes of acquiring property. 
Wages duo is a credit, and in the ordinary acceptation of 
the term, is property. 

3. Though it may be true that the husband has the right 
to the services of his wife, that is, if he chooses, he may re
quire her to labor for him in her proper sphere, and if she 
unreasonably refuses, he may be relieved by divorce from his 
obligation to support her; yet he cannot oblige her to labor 
for him as he pleases, or out of her domestic sphere, to 
which her duties under the marriage contract are confined . 
.And when she is compelled by her wants, or her chidren's, 
to submit to the exhausting labors of a factory, neither the 
husband nor his creditors can rob her of her earnings. In 
this case she did not labor for her husband. He did not 
claim her wages. No contract was made with him, nor was 
he known to the company. 

4. But tho company up to the time of payment to Mary 
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E. .Andrews, had no notice that she was the wif.e of the 
defendant, and ther~fore properly paid the money to her as 
tlrn only one known to them as enti.tlBd to reooive it, and on 
this ground should bD disclmrged. 

WilkinStm and Tapleg, for plaintiff. 
1. What were the rights of the husband in :relation to the 

personal services of the wife prior to the passage of the 
:statutes cited <m the other side ? They were determined 
<mly by the common law, and under that he was entitled to 
the services and 08,rnings of tlrn wife. Oommonwealtk v. 
Manley, 12 Pick. 173 ; Awes v. Chew, 5 Mete. 320; Keith 
v. W-0ombell, 8 Pick. 211. 

2. Have the statutes cited changed the common law in 
this matter? They are to b-e construed strictly. This rule 
is supported b.y numerous authorities. The statute of 
1844 was accompaniD'<l with this proviso, "that the same 
l'lioes not in any w::q come from. the husband after cover
ture." This proviso is rDtained in the subsequent amend
ments to th,at law., If the s<Jrvices of the wife belong to 
the husbaud, their procoods do likewise. 

3. But the effect to be given to the term "purchase" used 
in the statute cited by the trustee, has already been consid
<ered by the Cou.rt in H'flw v. Wildes, 34: Maine, 566, and 
overrules the construction contended for by the other side. 
Vid. also .Swift v. Luce, 27 Maine, 285. 

4. No notiCD in this case was necessary to be given. It 
was the duty of the company to pay to such person as was 
Quthorized. by law to receive it. But if a notice was neces
sary, then it was given, and in writing, to the proper person. 
For aught ap;pea,rs, the overseer knBw all about the mar
.riag<i. 

Goodwin, in n:iply. -
The proviso in question is not applicable to this case. It 

relates eatirely to diJforent transactions from. that which is 
the subject of this investigation. 

Personal labor of the wife is not momly or property of 
the husband in any correct sense of the words. 

Vor.. XXXVII. 26 
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The statute expressly gives a married woman power to 
sell property; does not this include the power to purchase? 

The case in 34 Maine, 566, was decided before the amend• 
ment of 1852 was enacted. But even as the law then stood, it 
might respectfully be submitted, that that decision may ad
mit of revision and limitation. 

It is not easy to discover from that decision, what mean• 
ing the Court would give to the word "purchase" used in the 
statutes of 1844 and 184 7. The passage of the A.ct, 1852, 
would seem to indicate the limits contemplated by. the 
Legislature as soon as this decision was made known. 

The statute may well authorize and make valid an exe
cuted contract, and not an executory one. It may protect 
so much of a contract as is executed, and yet furnish no 
means to compel an execution of such parts as are executory 
only. I know of no reason why a conveyance of land or 
other property, purchased by a married woman, by a con
tract understandingly made hy both parties1 may not be 
valid under the statutes, where the vendor has consented to 
take the promissory note of the purchaser, although that 
note as an executory contract has no validity in law, or 
although the law furnishes no means of enforcing it. 

A.t common law1 such a conveyance would be good for 
the purpose of passing the e8tate. 

The notice on the writ was clearly insufficient; it did not 
even mention the wife's name. Whatever knowledge the 
overseer had, does not appear to have been communicated 
in any way to the corporation. 

CuTTING1 J. -The supposed trustees, by thefr agent, dis
closed that when the trustee process was served on them, 
they were indebted to one Mary E . .Andrews, for her per
sonal labor, in the sum of $13168. 

The facts, further disclosed and proved, show that she 
was, during the time she labored, the wife of the principal 
defendant, and that the company, through their agents, had 
such knowledge or the means of such knowledge, when pay
ment was made to her. 
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At common law, the income from the labor of the wife, 
inures to the benefit of the husband, and none of the recent 
statutes of this State, referred to in the arguments, have 
changed the law in that particular; consequently the pay
ment to the wife, after the service, was unauthoriz-ed. 

Since the disclosurB, and the adjudication therBon at Nisi 
Prius, the Legislature by the Aet of April 15, 1854, have 
enlarged the sta tutt:, c. 119, § 63, so as to embrace the per
sonal labor of the wife and minor children. But there 
being mor,e than one month's labor due, it becomes unneces
sary to consider the effect of that Act upon this case at the 
present time; at all events the company arc chargeable as 
trustees for some amount, and the exceptions are overruled. 

The plaintiff's motion is not properly before us; it con
stitutes no part of the exceptions. 

SHEPLEY, C. J., and HOWARD, RICE and HATH.A.WAY, J. J., 
eon curred. 

ABBOTT versus GOODWIN. 

By R. S,. c. 66, § 2, all boards, plank, timber and slitwork, offered for sale, 
shall, previously to delivery, be surveyed by one of the sworn surveyors, 
and their contents noted. 

By§ 20 of same chapter, it is enacted that any person selling and delivering 
any boards, plank, timber or slitwork, before they are surveyf'd, shall for
feit two dollars a thousand. 

"Where the defendant contracted with the plaintiff for a quantity of joists, 
and received them without objection at his own survey, he is bound to pay 
the price agre.ed upon, although they were not surveyed by any sworn sur
veyor. 

It seems, th.\t where joists are delivered under such a contract, there is no 
1,uch offering for sa-le, as requires them to be surveyed. 

ON ExcEPTIONS from Nisi Prius, HOWARD, J., presiding. 
Assm1PSIT, on a balance of account for hard and soft 

wood joists. The parties lived in the town of Shapleigh. 
Evidence was introduced tending to show that the plaintiff 

contracted with the defendant for 3 M. feet hard wood, and 
5 M. feet soft wood joists, to be delivered on the line 

• 
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of the York and Cumberland rail road in the town of San
ford. 

They were delivered according to the agreement. The 
defendant surveyed the most of the hard wood joists at the 
mill where they were sawed, in Sanford. The balance the
defendant said it was no matter about sm-veying them, the 
plaintiff might count them. The soft wood were surveyed 
or taken an account of by one Bragdon, at the mill when he 
sawed them, in Shapleigh. 

It appeared that when all but two loads had been deliver
ed, the defendant told the plaintiff that it was all right, and 
that if he would come down to Springvale the next Satur
day, he would pay him $15 or $20. 

Evidence was also proclnced that there were several qual
ified surveyors of lumber in the town of Sanford that same 
year; and admissions of the plaintiff, that these joists were 
not surveyed by any sworn surveyor. 

The counsel for the defendant requested the Judge to 
instruct the jury, that the plaintiff was not entitled to re
cover, because it did not appear that ihe joists had been 
duly surveyed by a sworn surveyor, in the town of Sanford; 
if they found that the lumber had not been surveyed, and 
that there were sworn smveyors in the town of Sanford at 
the time of the delivery. 

The Judge declined to give the instructions, to which re.;. 
fusal the defendant excepted, a verdict being rendered for 
the plaintiff. 

Leland, for defendant. 
1. These joists are required by R. S., c. 66, § 2., pr-evious

ly to delivery, to be surveyed by a legally qualified surveyor, 
and any person selling and delivering such before thus sur
veyed, forfeits $2 per M. § 20, same chapter. 

The penalty prescribed by the latter section, renders it 
prohibitory in its nature, and therefore any contract made 
in violation thereof is unlawful and null and void. Chitty 
on Contracts, under head of illegal sales as rendered void 
by statute, wherein he says1 "a contract is void _if prohibit-

• 
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ed by a statute, though the statute only inflicts a penalty, be
cause a penalty implies a prohibition." 1 Kent's Com. 46 7. 

2. It is an ancient doctrine, that no action can be found
ed upon an illegal contract. Holman v. Johnson, Cowper, 
343; Russell v. De Grand, 15 Mass. 39; Wheeler v. Rus
sell, 17 Mass. 258; Pray v. Burbank, 10 N. H. 377. 

3. It is incompetent to either or both the parties by any 
agreement to waive such survey as is required by law. .A. 
positive statutory provision can in no case be avoided. .A.11 
laws, except special enactments, are intended for the public 
and general good, and they are the rules to which the public 
are obliged to conform. 

4. It clearly appears from the exceptions that each party 
acted "by agreement"' in violating a statute provision; and 
we may invoke the aid of the well known principle "in pa
r,i delicto portior est conditio defendentis." 

The case of Coombs v. Emery, 14 Maine, 404, appears 
to settle this principle "that whenever there are legal sur
veyors of timber, &c, in any town where such articles are 
to be measured, thejlieasurement must be done by them. In 
this connexion vide R. S., c. 66, § 20. 

If, as the Court decide in Buxton v. Hamblen, 32 Maine, 
450, "the sale of pressed hay unbranded is a violation of 
the statute, and equally so, whether to be visited by a for
feiture of the article or by a pecuniary penalty," it is diffi
cult to see the distinction in principle between the law as ap
plicable to the case at bar and the case there decided, except
ing in ?his, that c. 66, § 20, R. S., does, "in express terms," 
prohibit the sale of hoards, slitwork, &c. and subjects the 
seller to a forfeiture, &c., whereas the statute under which 
that decision was made, does not in express terms prohibit 
any such sale. 

D. Goodenow, for plaintiff. 
1. Penal statutes should be construed strictly. They 

should be so construed as to suppress the mischief and ad
vance the remedy. The object of the statute is to prevent 
fraud in the sale of lumber. There is not the same facility 
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in cheating in the sale of timber, as in boards or shingles; 
shingles and clapboards have their dimensions, &c. prescrib
ed by statute c. 66, § § 6, 7, 8, 9, 10 and 11. 

The lumber described in § 20, of this chapter, is not for
feited. 

2. The joists in this case wore not offered for sale, but de
livered and accepted in fulfilment of a previous contract. 
It w,as a case not within the mischief to be suppressed. 
'l'here was no holding out of propf)rty for sale contrary to 
law. To constitute an offence it must be a wilful violation 
of law, and this is immoral. 2 Starkie's Ev. 87, note K. 

3. Where the parties otherwise a'1;ree, a survey is not 
necessary. This is expressly provided for in the sale of 
shingles. 

4. In this case it does not appear but that the defendant, 
who surveyed the greater part, was a sworn surveyor of the 
town of Shapleigh. Tho burthen of proof is on the de
fendant. N1ttter v. Bailey, 32 Maine, 504. 

5. To constitute an offence, the lumber should be sold 
and delivered in tho same town; oth(i'wise, to which shall 
tho penalty go ? 

6. If clofenclant was not satisfied, it was his duty to have 
a legal irnrvoy, and he cannot take advantage of his own 
wrong. 

7. This was dimension stuff, and there is no pretence it 
.was not merchantable, or that there was any fraud on the 
part of the plaintiff. In Low v. Hodsden, 11 East, 300, 
there was an actual fraud. The case of Coombs v. Emery, 
14 :Ofainc, 404, is an authority for tho plaintiff's recovery. 
In tho case of Wheeler v. Russell, 17 Mass. 258, there was 
a real fraud practiced. 

8. The plaintiff's right to recovery comes within the 
principle as laid clown in 2 Camp. 144; 4 Yates, 86 ; 2 
Bingham, 220. It cannot be doubted that the R. S. clearly 
recognize the distinction taken by the Court in Coombs v. 
Emery, 14 Maine, 404, between a penalty and prohibition. 

For selling hay without being branded is against public , 
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policy, and by statute such hay is forfeited. The articles 
enumerated in § 20, of c, 66, are not in express terms pro
hibited from sale, but a penalty only is inflicted. 

Leland, in reply. To the objection "that the joists in 
this case were not offered for sale," I refer to Chitty on 
Con. p. 9, ed. of 1848, for the definition of a sale. There 
must be a request on one side and an assent on the other. 
The case finds there was an offer to sell, and that it was 
accepted. 

It is said a survey is not necessary, when the parties oth
erwise agree, and this is expressly provided in the case 
of shingles. But this provision applies only to shingles. 
1fhere is no provision dispensing with a survey of "timber," 
&c. 

Then, as to the objection that it does not appear but that 
defendant was a sworn surveyor of the town of Shapleigh, 
the case finds the lumber was to be delivered in Sanford. 
There the contract was to be completed, and tliere the 
joists surveyed. Purther, it appears by the case, that they 
were not surveyed ~ a sworn surveyor. 

It is said the timber should be sold and delivered in the 
same town. But where was the offence committed? Not in 
Shapleigh, for there was no agreement that a survey should 
be made there. Chapter 66, § 20, provides for both " sell
ing and delivery," not selling or delivery. Both the act of 
selling and delivery, must be proved before any penalty at
taches. No penalty could here attach until after the deliv
ery in Sanford. Such penalty could not be avoided by 
making a sale in one town, and delivery in another . 

.Again, if a man may not take advantage of his own wrong, 
the Court cannot aid either party in reaping any advantage 
from an illegal contract. 

It is not necessary to show fraudulent acts or cheating on 
the part of the plaintiff. Where the doing of an act subjects 
one to a penalty, it implies a prohibition of the act. Wheeler 
v. Russel, 17 Mass. 258; Buxton v. Hamblen, 32 Maine, 450. 

The case shows, that here is a plain and obvious intent 
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to avoid the effect and meaning of a wholesome statutory 
provision on tho part of the plaintiff. 

HATHAWAY, J. - On tho 17th of December, 1850, the de
fendant contracted with the pll/,intiff to get for him a quan• 
tity of joists, and to deliver them on the line of the York 
and Cumberland Rail Road, in Sanford. The plaintiff per• 
formed the contract on his part, and the defendant received 
the joists upon an estimate satisfactory to himself, at the 
time, and refuses to pay for them, because, as he alleges, 
they were not surveyed by a sworn surveyor, as required by 
statute, c. 66, § 2, which provides that "timber, &c., offered 
for sale" shall be thus surveyed, previous to delivery. The 
case does not find that the joists wore offered for sale by 
the plaintiff. He procured them on contract, for the defen
dant, and the defendant received them, and there is no hon
est or legal reason apparent, why he should not pay for 
them. Coombs v. Emery, 14 Maine, 404. 

Exceptions overruled. Judgment on the verdict. 

SHEPLEY, C. ~T., and RrcE and CUTTING, J. J. 1 concurred. 

LORD versus MOORE. 

It seems, that the pro-vision in § 20, c. 133, R. S., in regard to depositions taken 
on written interrogatories, has reference to such as may be taken before a 
magistrate on notice, as we1t as to those taken under a commission. 

,vhen a deposition is taken on written interrogatories, and incompetent tes
timony is drawn out in response thereto, such testimony may be excluded 
by the Court, although no objection was interposed at the time of taking, 

'While it is true that declarations of the defendant in no wise relating to 
the issue, are not admissible in evidence, yet if such declarations are so 
intermingled by him with matters pertinent to the issue, that they cannot he 
separated without modifying the pertinent matter or rendering its mean• 
ign obscure; then the whole of his declarations become admissible. 

To impeach the testimony of a witness, who has testified to a com·ersation 
with the defendant involving him in a trespass, it is incompetent to intro
duce his declarations that he believed the defendant innocent. 

Entries in books of a private character, made by different persons, and some 
of them unknown, are not admissible as original evidence, 
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ON EXCEPTIONS from Nisi Prius, HOWARD, J., presiding. 
TRESPASS. The parties resided in Berwick in this State, 

and the allegation in the writ was for burning and destroy
ing the plaintiff's shop with the goods therein, in Somers
worth, N. H. · The store was destroyed on September 81 

1849. 
The plaintiff iri.troduced in evidence the deposition of 

Isaac Pray, taken on notice to the defendant, in the State of 
New Hampshire. This deposition tended to show, that the 
defendant procured the deponent and one Charles Curtis 
to commit the trespass alleged. Both parties appeared at 
the taking of the deposition, and furnished their questions 
to the magistrate on strips of paper, who wrote them down, 
and it was thus taken on interrogatories. 

On cross-examination, several questions were put for the 
purpose of affecting the credibility of the deponent, which 
were answered without objections by the plaintiff or his 
counsel. 

When this deposition was read to the jury, the plaintiff's 
counsel objected to some of these cross-interrogatories and 
answers, on the ground that the testimony was inadmissible. 

The counsel for the defendant insisted, that tht objection 
should have been made at the time the deposition was 
taken, and that it was then too late; but the Court sustain
ed the objection and excluded the testimony, and the residue 
of the cross-examination l'as read to the jury. 

The plaintiff introduced the deposition of Charles Carr, 
in which was detailed two conversations he had with the de
fendant, a few days after the burning of plaintiff's store. 
The defendant said he was glad the plaintiff was .burnt up, 
and wished that one Haley, (who was supposed to have 
been instrumental in causing defendant and others to be 
prosecuted for selling liquor,) had been in it. He said there 
was another building over there that we want blowed up, 
and the conversation. related to the defendant's attempt to 
persuade the witness to blow up a certain building, and that 
defendant would find powder, fuse, &c. At the conclusion 

VOL. XXXVII. 2 7 



210 WESTERN DSTRICT. 

Lord v. Moore. 

of the conversation, defendant said, "we do not want to 
burn, but only blow up the building, to let them know ·we 

are after them. The other fire did not work just as we ex
pected, we did not want to burn them out, but only to blow 
them up, because he employed Haley as a workman." 

To all this conversation, excepting that relating to the 
burning of Lord's shop, .the counsel for defendant objected, 
because it had no tendency to prove that the defendant burnt 
Lord's shop, or had any guilty knowledge of the burning 
thereof; and because the request to the witness to blow up 
a certain shop, subsequently to the burning of Lord's shop, 
was not competent evidence to prove the defendant burnt 
Lord's shop. 

The Court overruled these objections and admitted the 
testimony. 

For the purpose of affecting the credibility of Carr, the 
defendant introduc1~d the deposition of George W. Bra.,s
bridge, who in detailing a conversation with the witness soon 
after an examination of defendant at Somersworth, :in 1851, 
said, the witness Carr stated, "that he did not believe 
Mr. Moore knew any thing about the fire more than he did," 
(referring 1o the burning of plaintiff's store.) 

This the Court excluded on request of the plaintiff's 
counsel. 

The defendant offered in evidence the depositions of 
Knox and Works, who testified,; to similar declarations 
made to them by Carr, soon after the examination at Som
ersworth, which were also excluded. 

It appeared by Pray's deposition, that he, on the night 
Lord's store was destroyed, at about sunset, h~d a conver
sation with the defendant of about :five minutes, in his store 
cellar, when he, Pray, was requested to assist Curtis in blow
ing up plaintiff's store; that a little past 9 o'clock in the 
evening of that day, he saw defendant in his back yard, near 
the back side of his barn, and there received from him a 
bag of powder for the purpose of blowing up the plaintiff's 
store. 
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To rebut this testimony the defendant called Alice Law
rence, who testified, that she was at defendant's house on 
the afternoon and evening before the plaintiff's store was 
burned; that he retired to bed half an hour before sunset; 
and that she was so situated, that he could not have passed 
from his chamber to his back yard without her knowledge; 
and that he did not leave his chamber from the time he re
tired to bed until after midnight; that she was reading dur
ing the evening a book called "Afloat and Ashore," taken 
from Great Falls Library, only a few days before, in the 
name of her uncle George Moore. 

'l'o contradict the testimony of Alice Lawrence, the plain
tiff called Henry Y. Hayes, who acted as assistant librarian 
about tha,t time:, and who testified, that the book called 
"'Afloat and Ashore" was taken out in the name of George 
Moore, on Sept. 15, 1849, and was not taken in his name be
fore. The No. of this book was 1561. He produced a book 
containing the entries of the books taken out and return
ed to said Library for a series of years including 1849. 

The entries of books taken from said Library were writ
ten in figures with peneil. The entries under the name of 
G.eorge Moore, under the date of 

Sept. 1, 1849, were 1244, 629. 
Sept. 8, 1849, were 1368, 959. 
Sept. 15, 1849, were 1561, 1228. 

On cross-examination, the witness said he did not find this 
book charged to a-ny one about that time or ever before; be 
could not say who made the entry of Sept. 15, but that he 
made those of Sept. 1st and 8th. Any director could make 
entries and take out books, who bad a key, but the regular 
time was on Saturday evening. 'l'here were fifty-two stock
holders, any one of whom could get a book at any time, if 
he could get a key. Librarian used to keep the key at that 
time, as there had been some difficulty. The rules of the 
Library allowed only two books to one person. The most 
of the page, on which was kept the account of Geo. Moore, 
was in his handwriting. He took out two books on Sept. 
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1st, which were returned on Sept. 8, 1849, and on that day 
took out two more, which were returned on Sept. 15, and he 
then took out No. 1561, called "Afloat and Ashore," which 
was not returned till Oct. 6, 1849. 

The plaintiff then offered the book of entries in evidence, 
to which defendant objected, assigning various reasons, but 
it was admitted by the Court. 

To some requested instructions, withheld by the Court, 
the defendant excepted, but the disposition of the case 
makes it unnecessary to present them. 

A verdict was returned for the plaintiff. The defendant 
excepted to the rulings, exclusions and admissions of testi
mony. 

Leland, Wells and Bell, in support of the exceptions. 
1. Those portions of Isaac Pray's deposition which were 

excluded, should have been admitted in evidence. R. S., c. 
133, § 20. Before this statute no objections were necessary, 
except such as related to matters of form. 14 Maine, 141; 
7 Maine, 181; 16 Maine, 257 and 128. But we suppose the 
statute has altered the rule. 

2. That part of Carr's deposition, in relation to the blow
ing up of Stackpole's shop, was irreleYant, not necessarily 
connected with the other material parts, and would have a 
strong tendency to prejudice the defendant. It was not 
relevant to the issue. 1 Phil. Ev., (1st ed.) 137; State v. 
Renton, 15 N. II., 169; Cole v. Commonwealth, 5 Grat. 
696; Kinchelon v. State, 5 Humph.; Keith v. Taylor, 3 
Vt., 153; Handley v. Call, 27 Maine, 35; Wilton v. Ed
wards, 6 Car. and Payne, 677. Besides, this was not neces
sarily connected with the part which is relevant to the issue, 
and it is not for the plaintiff to draw out and offer such tes
timony. 

3. The depositions of Bras bridge, Knox and Works, should 
have been admitted. Evidence may be given of the declar
ations of a witness to contradict what he had said on his ex
amination, or to show that he did not tell the whole truth. 
Staples v. Spoker, 8 S. & R., 317; Lamb v. Stewart, 2 
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Ham. 230; Charlton v. Uries, 4 Grat. 58; DeLailly v. 
Morgan, 2 Esp. 69. 

4. The book of entries of the Great Falls Library should 
have been excluded. It appears to have been kept in pen
cil, and in a very inaccurate manner. It can hardly lay 
claim to be such a book of records as to commend itself to 
the courts of justice. Moreover it was not kept, except in 
part, by the witness, nor did he know in whose handwriting 
the most essential part of it was kept. There is no evidence 
in whose custody the book was found. The rule as to ad
mitting books of entries made by third parties is examined, 
and the result of the authorities given, in 2 Smith's Leading 
Cases, 139. Also in 1 Greenl. Ev. § § 115, 116, 120, 151, 
155. 

But if the entries made by Hayes, under date of Sept. 
1 and 8, are admissible, that under date of September 15, 
and prior to September 1, are not admissible. 1 Greenl. 
Ev. § 115,120; McKenney v. Waite, 20 Maine, 349; Dow 
v. Sawyer, 29 Maine, 117; Doe v. Sanford, 3 B. & Ad. 898; 
Poole v. Dicas, 1 Bing. 649; Augusta v. Windham, 19 
Maine, 317; 1 Stark. Ev. 315, 320. 

Clifford and Jordan, contra. 
1. The deposition of Pray was not taken on written in

terrogatories within the meaning of the statute, and the sec
ond clause of § 20, c. 133, does not apply to it; consequent
ly the objection to the excluded testimony was seasonably 
taken at the trial, under the express authority of the first 
clause of the same section. 

2. But if the whole of § 20 applies to depositions taken 
in the usual method, like this of Pray's, still the testimony 
was rightfully ruled out, because it was illegal. Polleys v. 
Ocean Ins. Co. 14 Maine, 141. 

3. The entire conversations with Carr, were rightfully ad
mitted, because they were continuous and conn.ected, so that 
the jury could not appreciate their full force with respect to 
the defendant's guilty knowledge of the Lord burning, with
out having the whole before them. Commonwealth v. Call, 
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21 Pick. 509; Rex v. Wylie, 4 Bos. & Pul. 94; Rex v. 
Ellis, 6 B. & C. 145; McKenney v. Dingley, 4 Maine, 172. 

4. The testimony of Brass bridge, Knox arid Works only 
involved Carr's opinion as to the defendant's knowledge of 
the Lord burning; he had testified to certain conversations 
with defendant, but upon the effect of those conversations he 
had given rn1 opinion, and could have given none, because it 
would not have been evidence. The conversations were facts 
for the jury to judge of and not the witness. He testified 
to no belief, and therefore could not be contradicted. 

5. The book of entries of the Great Falls Library was 
properly admitted, for it was the defendant, and not the 
plaintiff, who first introduced the contents of the book to 
the jury. 'l'he book was not offered or read to th0 jury un
til the cross-examination was closed. Surely it was too late 
for any objection to the book, after the defendant had put 
its contents into the case. He cannot except to hrs own acts. 

'I'he entries under date of Sept. 1st and 8th were in the 
handwriting of the witness, and in pursuance of his duty as 
assistant librarian, and therefore were admissible, even if 
they had been first offered by the plaintiff. The date, Sept. 
15, 1849, was of no consequence at the trial, nor is it of any 
importance now. It was put in by defendant and it cannot 
be competent for him to object to it. It is well settled, even 
when the memorandum itself is not evidence, and particular 
entries only are used by the witness to refre_sh his memory, 
that if the opposite counsel cross-examine as to other entries 
in the same book, he makes it his evidence. 6 Car. & P. 
280; Ward·')'" al. v. Abbott, 14 Maine, 275. .A.II the inqui
ries respecting the contents of the book were made by the 
'defendant's counsel, and the case falls within the above rule. 

But the entries were made in the discharge of a duty, in -
its nature official, under dates of Sept. 1st and 8th. The only 
use the plaintiff made of it, was to show, that vol. No. 
1561, was not out in the name of Geo. Moore on Sept. 8, 
1849. The cases cited on the other side do not apply to 
this case. With the rule therein recognized we do not 
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combat. We are content even to take the doctrine in Au• 
gicsta v. Windsor, 19 Maine, 317, and the cases cited, par
ticularly Warren v. Greenville, 2 Stra. 1129, and Patter
shall v. Ticrford, 3 Barn. & A.d. 890. 

The book was admissible as original evidence. 2 Hill, 
534; 1 Salk. 285; 1 Greenl. Ev. § 116; Snow v. Thomas
ton Bank, 19 Maine, 269; Hingham v. Ridgeway, 10 
East, 109; New Haven Co. Bank v. Mitchell, 15 Conn. 
206; Haven v. lVendell, 11 N. H. 112; Batchelder v. San
born, 2 Foster, 325. 

The witness identified the book as the record of the Great 
Falls Library. 

Eastman, in reply. 

RICE, J. -The first exception presents the question, wheth
er, when a deposition is taken on written interrogatories, to 
which no objection is made at the time of taking, and in
competent testimony is drawn out in response thereto, such 
testimony can properly be excluded by the Court, at the 
trial. 

A. preliminary question has been raised in the arguments 
as to the meaning of the words, "written interrogatories," 
as used . in the 20th § of c. 133, R. S. The plaintiff con
tends that these words apply to interrogatories when filed 
for the purpose of taking depositions on commissions; the 
defendant, that they apply in all cases where the interroga-
tories propounded to the witness are in writing. · 

By reference to § 15 of the same chapter, a solution of 
this question will be found. It is there provided, that the 
witness shall first be examined by the party producing him, 
on "verbal or written interrogatories," showing clearly that 
written interrogatories may be resorted to within the mean
ing of the statute:, as well in taking depositions before mag
istrates on notice, as when taken on commissions. The 
reason for the rule would seem to apply with equal force in 
both cases. 

I 

In practice, it is well known, that the substance of •the 
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testimony of a witness is often given voluntarily, or on the 
verbal interrogatories of the parties. In such cases, the 
proceedings are comparatively informal, and an imperfect op
portunity is afforded to interpose specific objections. Not 
so, however, when interrogatories are reduced to writing. 
Then the same opportunity is presented for a distinct and 
specific objection, as when interrogatories are filed for tak
ing depositions on commission, and the rule applies alike in 
each case. 

The provisions of§ 20, c. 133, were copied, substantially 
from § 26, c. 94, R. S., Massachusetts. The Court in that 
State have decided, that that provision docs not require ob
jections to the competency of a witness to be made when 
the deposition is taken, but such objection may be made at 
the trial. Whitney v. Heywood, 6 Cush. 82. This Court 
has decided, in the case Polleys v. Ocean Ins. Co., 14 
Maine, 141, that testimony, illegal in itself, cannot be ad
mitted because objection was not made to the interroga
tories before they were answered. Such was the established 
rule of law in this State before the enactment of the statute 
cited. Does that statute change the rule? We think not. 
The language of the statute is general, it is true; but in 
terms it applies to interrogatories only. It is however con
tended, that if objection cannot be taken to an interroga
tory, after it has been answered, the answer itself, if re
sponsive, should be received. 'l'o this proposition it is a 
sufficient answer, that the statute does not thus extend the 
rule; and to do so by construction, would be to interpolate 
into the statute a most important proYision. Courts will 
not ,hold that established and salutary principles and rules 
of law are changed by legislative enactment, when it is 
necessary, to accomplish that object, to extend those pro
visions materially, by judicial construction, but will rather 
seek to harmonize the legislative provisions with existing 
law. This we think may be done in this case without doing 
any violence to the language of the statute. · 

'there is a marked distinction between proving a fact 
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which is pertinent to the issue to be tried, in an informal 
manner, or by secondary evidence, and in proving. a fact 
wholly foreign to the issue, by primary evidence, though 
produc-ed in the most formal and technica,l manner. In the 
former case, the evidence is proper in itself;· the objection 
is only to the form of its introduction, and is ther-efore mat
ter of form, rather than of substance. In the latter the 
objection is to the cvidenc-e itself, to the substance in what
ever form it may be produced. This latter species of evi
denM, being from its v,cry nature illegal, should be excluded 
from Hrn consideration of the jnry, in whatever stage of the 
proceedings its character _may be discovBred. The party 
whose testimony is thus excluded loses no rights, because 
bis evidence being from its nature illegal and incompete11t, 
could not be changed by any modification or change in the 
:form of the interrogatory, if objection should he made 
thereto. Not so when the objection is-merely to the form 
of the interrogatory, or to the particular manner of prov
ing a pertinent fact. Then, on objBction being made, the 
interrogatory may be modified or "withdrawn, or the fact 
proved in a mod1:l consistent with the established rules of 
law. It is to this class of interrogatories that the statute 
,applies. This exception is not sustofaed. 

Objection is made to the admission, by the presiding 
Judge, of certain portions of the deposition of Charles Carr, 
in which the witness professes to detail conversations had 
by him with the defendant, in which the witness was solici
ted by the defondant to blow up a building of one Stack
pol-e. 

Declaratfons 'Of t'IKJ defendant, relating to matter in no 
wise connected with the subject matter then before the 
jury, could not properly be admitted in evid-ence. But 
when the declarations of a party which refer to other mat
ters, ar-e by him so intermingled and connected with other 
declarations which are pcrtin-ent to the issue to be tried, 
that they cannot be separated without modifying the signi
fication of the pertinent matter, or to render its meaning 
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obscure, then the whole conversation becomes competent tes
timony, and should be admitted. It is the fault of the party, 
if in detailing one transaction or in speaking upon one 
subject, he so commingles it with other foreign matter, as to 
make it necessary to introduce tho whole conversation, in 
order to render the part which is competent as evidence 
intelligible. Such we think was the case in the conversa
tion referred to, and that the whole was therefore properly 
admitted. 

The depositions of Brass bridge, Knox and Works, were 
properly excluded. They did not contradict the witness 
souµ:ht to be impeached, and were competent for no other 
purpose. 

The fourth objection is entitled to more serious consid
eration. The situation and acts of the defendant on the 
night on which the plaintiff's property was destroyed, are 
very matetial. Isaac Pray had stated in his deposition, 
that the defendant had requested him, and one Curtis, to 
blow up the plaintiff's store, and had agreed to furnish 
powder with which to accomplish that object; and that on 
the night on which the property was destroyed, he and 
Curtis saw defendant about nine o'clock, in his ( defend
ant's) back yard, near the back side of his barn in Berwick, 
and that they then and there received from him a bag of 
powder for the purpose of blowing up plaintiff's store. 

To rebut this testimony, tho defendant called A.lice Law
rence, who testified, that she was at the defendant's house 
on the afternoon before the plaintiff's store· was burned, 
and that the defendant retired to bed that day one half an 
hour before sunset, and that she was so situated, that the 
defendant could not have passed from his chamber from 
the time he retired to bed, until after midnight, that she 
was reading during the evening a book called "A.float and 
A.shore," taken from the Great Falls Library, in the name 
of her uncle, George Moore. 

Thus it will be perceived that in this stage of the trial 
time became material. Was the defendant present at the 
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barn, and did he deliver tho powder as testified by tho wit
ness Pray? Bearing directly upon this point, is the testi
mony of the witness Lawrence. To show that she was mis
taken as to the time when she was at defendant's house 
reading the book referred to by her, Hayes, the assistant 
librarian of the Great Falls Library, was called, and ho testi
fied that a book which he then produced, contained tho en
tries of the books taken out of that library, and that the 
book entitled "Afloat and Ashore," was taken out in the 
name of-George Moore, on the 1_5th of September, 1849, 
and not before; and that he delivered said Moore other 
books from said library, which are charged to him under date 
of the first and eighth of September. The store of the 
plaintiff was burned on the night of the 8th of September, 
1849. 

On cross-examination, it appeared that this book of re
cords was kept in pencil; that the librarian kept the key of 
the library; that any director could make entries in said 
book, and.take out books, as could any stockholder, who 
could get the key. He further testified that nearly all the 
page on which he kept the account of books taken out by 
George Moore, was in his handwriting; but the entry of the 
book entitled "Afloat and Ashore," was not in his hand 
writing, but in that of some person unknown to him. He 
also testified that he knew the entries, under date of Sept .. 
1 and 8, were made in 1849. 

In this position of the case, the book of records was of
fered in evidence by the plaintiff, and under the objection 
of the defendant, permitted to go to the jury. 

'l'he plaintiff now contends, that tho contents of the book 
were drawn out by the defendant on cross-examination, and 
therefore, that he cannot be permitted to interpo,se any ob
jection to the introduction of the book itself. 

The witness had, in his examination in chief, stated cer
tain facts in relation to the delivery of books to Moore, and 
the time when they wore delivered. The cross-examination 
only disclosed the fact that his knowledge of the time when 
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the book, "Afloat and Ashore," was delivered to Moore,. 
was obtained wholly from seeing the entry in the book of 
records, in the hand-writing of some person unknown to 
him. This could in no just sense be deemed the introduc
tion of the book or its contents, as evidence, by the defend
ant. The object of the cross-examination, was to show that 
the statements of the witness were not legitimate evidence 
for the consideration of the jury r he testifying to facts of 
which he had no personal knowledge. 

The circumstances under which entries made by third par
ties, in public records, or books of private individuals, have 
been much discussed both in this country and England, and 
the principles upon which such entries have been admitted 
as original evidence, are by no means uniform. Perhaps the 
rule adopted by this Court in the cases Augusta v. Windsor, 
19 Maine, 317, and Dow v. Sawyer, 29< Maine, 118, is based 
11pon as satisfactory reasons as any found in the reported 
cases. To make such entries in books of a private charac
ter admissible, the books in which they are made must have 
been fairly and regularly kept, the entries must have been 
made by a deceased person whose duty it was to make them, 
or in the regular course of business, who had personal know0 

ledge of the subject matter entered, and whose situation 
was such as to exclude all presumption of his haYing any in
terest to misrepresent the fact recorded. 

Applying this rule, as indeed any other found in the ad
judged cases, and the result cannot be doubtful. The book 
was kept in pencil, and on that account the entries were 
liable to be obliterated, or might easily be modified; entries 
were made upon it by a very large number of persons, who 
had access to the library when they desired, and the entry 
which was most material, that of Sept. 15, was made by 
some person whose handwriting was unknown to the wit. 
ness. Entries made in hooks thus kept, and under such 
circumstances, are not admissible as original evidence by 
any established rules of law. The only purpose for which 
they could have been properly used was to 1·efresh the 
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recollection of the person by whom they were actually 
made. 

Such was the peculiar posture of affairs at the time when 
this book was introduced, that it would be difficult to say 
that it had no influence upon the minds of the jury. The 
presumption is very strong that it would have very consid
erable weight with them. The book should have been ex-

• 
eluded. The exceptions are sustained, 

and a new trial granted. 

SHEPLEY, C. J., and CUTTING, J., concurred. 
HATHAWAY, J., concurred in the result. 

WELD versus CHADBOURNE. 

In an action against an officer for not attaching on plaintiff's writ against 
his debtor certain goods of the debtor, not in his possession, evidence that 
subsequently he received another writ against the same debtor and attached 
the same goods, by spe~ial request, and they were afterwards appropriated 
to the payment of the latter claim, is irrelevant and inadmissible. 

In such action, the declarations of the plaintiff, tending to show that he had 
released all claim by attachment to any personal estate of the original debtor, 
may be given in evidence. 

An officer, unless specially ordered is not bound to attach the goods of a debtor, 
out of his possession. 

The law will imply no indemnity from the creditor for such an act. But 
the officer is required to use diligence and good faith, and if he knows of 
property belonging to the debtor, but not in his possession, he is bound to 
attach it under general orders from the creditor to attach all his property. 

If a creditor specially directs an officer to attach specific property of his debtor, 
not in his possession, he is required to do so, although he held in his hands 
older precepts against the same debtor, with general orders to attach all his 
property. 

Whether after such property has been attached under special directions, the offi
cer is not excused from attaching the same on the older writs in his hands, 
from well grounded suspicions and reasonable grounds to believe that the 
title might be in controversy, is a question of fact to be determined by the 

41iury. 
Of the grounds of setting aside a verdict as against evidence, 

ON EXCEPTIONS from Nisi Prius, HowARD, J., presiding. 
A motion was also filed to set aside the verdict, as being 

against law and the evidence in the cause. 
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CASE, a_~ainst the defendant as sheriff, for the official neg
lect and misfeasance of one D. L. Littlefield, his deputy. 

The writ contained three counts. The first charged neg
lect in omitting to attach certain perso1ial property owned 
by one Samuel Thompson, jr., specifically described. The 
second alleged neglect in not attaching goods in said Thomp
son's store, up~n a writ in favor of the plaintiff, before he 
attached them on other writs which were put into his harids 
subsequently to plaintiff's. The third was for a false return 
on plaintiff's writ. 

Evidence was offered tending to prove, that in the evening 
of January 31, 1848, the plaintiff sued out a writ in his 
favor against said Thompson, and put it into the hands of 
Littlefield, with directions to attach the goods of Thompson 
in his store, aud all other goods belonging to him that could 
be found; that, on the same evening, three writs were sued 
out against said Thompson in favor of one Allen, Hussey 
and Hatch, and that on January 20, prior, another writ 
against Thompson had been sued out in favor of one Good
win, on which there was an attachment of real estate; 
that all these writs were put into the hands of :i:,ittlefield 
for service; that some of the goods in Thompson's store, 
during that evening, had been carried across the street into 
the store of one Samuel B. Emery, with the knowledge and 
by the aid of Littlefield, in pursuance of an arrangement 
between said Hatch and Thompson, for the purpose of pay
ing I-latch's debt; that Hatch directed Littlefield to return 
the goods in Thompson's store on his writ, subject to the 
attachment of the same goods on the writs of Goodwin, 
Allen and Hussey, and also to return the goods which had 
been carried into Emery's store, as attached on his writ; 
and that Littlefield conformed to these directions of Hatch. 

The goods carried into Emery's store, were also attachtd 
and returned by Littlefield upon a writ in favor of said Em
ery and by his directions, which writ came into his hands 
subsequently to the plaintiff's writ, but those goods were 
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not returned as attached upon the writ in fav.or of the plain• 
tiff. 

The real estate of said Thompson was attached on the 
writs of Goodwin, Allen, Hussey and Hatch, prior to the at
tachment of the real estate on plaintiff's writ. 

The goods in Thompson's store were also returned as at
tached on Goodwin's, A.Hen's and Hussey's writ, prior to the 
attachment of the same on plaintiff's writ. 

Judgment was obtained in all the suits at the same term 
of the Court in York county. Within thirty days after judg
ment, the plaintiff's execution was placed in the hands of 
Littlefield, with directions to satisfy it out of the personal 
property of said Thompson, as far as it might go, and the 
balance to be levied on real estate. 

The executions in favor of Goodwin, Allen, Hussey and 
Hatch, were put into the hands of Samuel Lord, another dep
uty of defendant, who sold the goods attached in Thomp
son's store, upon Goodwin's execution, and after paying 
Goodwin's, A.Hen's, Hussey's and Hatch's executions, there 
was a balance remaining of $74,10, which he paid on plain
tiff's execution. 

The goods carried into Emery's store, which are the same 
specifically described in the first count of plaintiff's writ, 
were sold hy said Lord on Emery's execution for $134,43, 
after paying all expenses, and no part of .the proceeds were 
paid to the plaintiff, or on tae executions in favor of said 
Goodwin, A.Hen or Hatch, but $55,82, of the proceeds, were 
appropriated to pay the execution of said Emery v. Thomp• 
son. 

The plaintiff's execution was satisfied in part by a levy 
on real estate of Thompson; but a large balance remains 
due, and the said Thompson has since died insolvent .. 

A.t the term when judgment in those suits was rendered, 
upon the docket under the entries of Goodwin, Allen, Hus
sey and Hatch against Thompson was this memorandum, 
"executions not to be levied on real estate in any event, 
but to be satisfied on personal estate, if it be found," 
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The plaintiff offered t0 prove that Littlefield attached 
the goods removed to Emery's store on a writ in favor of 
Denison & Co., against Thompson, made Feb. 2, 1848, 
and that a portion of the proceeds of the sale of the same 
goods was appropriated to pay the execution recovered in 
that suit; but the Judge rejected the testimony. 

The defendant showed by Samuel Lord, that at the term 
of the Court when those judgments were obtained, the 
plaintiff said to him, "that he had got a number of cases 
settled up that day; that he was to take the real estate of 
said Thompson, and the other creditors the personal pro
perty; said he thought he had done a pretty good day's • 
work." 

This evidence was objected to by the plaintiff, as tending 
to vary or alter the effect of the docket entry by parol, but 
the Court admitted it. 

The presiding Judge gave the following instructions to 
the jury: - that if the goods were not in the possession of 
the debtor, 'Thompson, the law would not imply an indem
nity to the officer, if he should attach them, and he would 
not be bound to attach them, unless specially ordered so to 
do, by the creditor or his attorney; and also that if such 
special orders were not given, but only general orders to 
attach the real estate, and all the personal estate in said 
Thompson's store, and all the personal estate belonging to 
said Thompson, which he could find; and if Samuel B. 
Emery specially directed the officer to attach the goods in 
his store1 on a writ in his favor, it was the duty of the offi
cer to attach them on Brnery's writ, before attaching them 
on tho writ of the plaintiff, notwithstanding Emery's writ 
came into tho hands of Littlefield after W eld's writ, with 
the general orders before mentioned; and that, if the goods 
in Emery's store were not in Thompson's possession, and 
were not specially desig:nated by the plaintiff or his attor
ney in the directions given to the officer, he was not bound 
to attach them on the plaintiff's writ, if he had reasonable 
ground to believe that the ownership would be in dispute, 
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and that a controversy might arise in reference to them, as 
whether they were the property of Hatch or Thompson; 
that he was not obliged to determine officially the title to 
the property, or the legal rights of the respective claimants; 
that diligence and good faith were required of the officer, 
and that if he knew that the goods in Emery's store belong
ed to Thompson, and had no good reason to doubt or dis
believe it, he was obliged to attach them under the general 
orders for attaching; that, if those goods were in the pos
session of the officer, only by virtue of an attachment made 
by him for Hatch, under his special directions to attach 
them, it would not necessarily follow, that they were Thomp
son's property; and that the officer might, still have "well 
grounded suspicions" and reasonable grounds to believe 
that the title to such goods was in fOntroversy; that this 
was a question of fact for the consideration of the jury. 

The Judge also instructed the jury, that they were to de
termine from the evidence in the case, whether they were 
satisfied or not that the plaintiff had released his claim or 
waived it to any part of the personal estate; and then re
ferred to the entries upon the docket, in testimony, and 
said it was a question for them to determine, whether Weld 
did or did not assent to those entries, or agree to waive 
any or all claim against the officer Littlefield, in reference 
to the order or manner of the attachments of the property. 

A verdict was returned for defendant, and the plaintiff 
excepted to the instructions, rulings, &c. 

N. D. Appleton and D. Goodenow, for plaintiff. 
1st. Proposition," that if the goods were not in the posses

sion of the debtor Thompson, the law would not imply an 
indemnity to the officer if he should attach them, and he 
would not be bound to attach them, unless specially ordered 
so to do by the creditor or his attorney," is erroneous. 

There is no such proposition in law. 
Because, it has been held that the law would imply an 

indemnity, where goods are in the possession of the debtor, 
it does not follow, that the converse of the proposition is 

VOL. XXXVII. 29 
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true; and this is not true in all cases. The officer may 
know it is otherwise. 

The officer may have much more certain knowledge of the 
title of the debtor to the property, than that which would 
arise from mere possession. Sec general principle in Gow
er· v. Emery, 18 Maine, 79; Bond v. Ward, 7 Mass. 126, 
127. The officer did "not use due diligence and make all 
reasonable inquiry a.nd search." 

2nd Instruction is erroneous. 
The officer's duty attaches 1vhen he receives the first writ. 

Ile is the creditor's agent, and is bound to act faithfully for 
him. Ile is not at liberty to accept any other engagement, 
inconsistent with his duty to the first employer. Payne v. 
Denne, 4 East, 538. 

3. That he was not bound to attach the goods on plain
tiff's writ if he seasonably received it, is also erroneous. 
There is a difference between believing there would be a dis
pute or a controversy; and believing there is good grounds 
for it. When a claim is made, the officer is to exercise a 
reasonable judgment. 

4. The next instruction is also erroneous; - for, 1, there 
should be a reasonable controversy, not such an one as a 
reckless litigious man would get up without any probable 
cause. 2. The officer, in such case, if he had fears, should 
have asked for an indemnity. .. 

5. The effect of the entries upon the docket was a ques
tion of law, and should not have been left to the jury. 

The declarations of Wold, proved by Lord, should not 
have been admitted to alter or vary the legal effect of thos0 
entries. They might have had an effect upon the jury which 
they would not have had upon the Court . 

.A.s to the transaction at May term, 1849. 
1. It was between other parties. Littlefield was no party 

to it. 
2. It was all Weld could then do. The mischief, as to 

him, had been done, by not making or xeturning the attach,
ment. 
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3. Weld relinquished nothing. No entry under his action. 
4. It was an arrangement to prevent lapping on the real 

,estate by levies. 
5. Weld said nothing which could alter the legal effect of 

the entries upon the docket. 

Shepley and Hayes, for defendant. 

HATHAWAY, J. -This case is presented on exceptions and 
a motion for a new trial. 

The instructions given the jury, by the Judge who presid
ed at the trial, are in accordance with the law, as decided in 
the same case, in which an opinion was delivered by the Chief 
Justice, in York County, April term, 1852, (not yet report
ed,) which is referred to as an authority. 

The testimony offered concerning the subsequent attach
ment of the goods in Emery's store, on Dennison & Co's. 
writ of the second of February, was entirely irrelevant and 
rightly excluded. 

The declarations of the plaintiff, as testified to by Samuel 
Lord, had a tendency to prove that an agreement had been 
made by the plaintiff with the other attaching creditors of 
Thompson, by which, in the levy of their several executions, 
the plaintiff gave up his claim to the personal property at
tached, and they surrendered to him, their claim to the real 
estate. The case presents no reason why the testimony of 
Lord should have been excluded i it was pertinent to the is-
1:1ue and was properly admitted. 

A verdict should not be set aside as against evidence, 
where there is evidence on both sides, unless in extraordi
nary cases, where it is manifest that the jury have mistaken, 
or abused their trust. Baker v. Briggs, 8 Pick. 122; Glid
den v. Dunlap, 28 Maine, 379. 

Upon a careful consideration, of all the testimony report
€d in the case, we do not think the Court would be justified 
in determining that the jury must have been mistaken, or 
that their minds must have been under improper influences..._ 
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in forming, from the evidence reported, the conclusion, which 
was expressed by their verdict. 

Exceptions and motion overruled. 

SHEPLEY, C. J., and HowARD, RICE and CUTTING, J. J. 1 

concurred. 

STATE, by Complaint and Warrant for search, versus 
Spirituous Liquors, and CHARLES STAPLES. 

A magistrate has no authority to issue a warrant to search a dwellinghouse, 
for intoxicating liquors alleged to be kept for illegal sale, on the complaint 
of three persons competent to be witnesses, unless it shall first be shown 
to him by the testimony of witnesses, reduced to writing and verified by 
oath, that they have reasonable ground for believing that such liquors are 
there kept for illegal sale. 

Unless the warrant shows this preliminary proceeding, it is void. 

ON EXCEPTIONS from Nisi Prius, WELLS, J., presiding. 
COMPLAINT was made to a magistrate by three persons 

competent to be witnesses in civil suits, on the 12th day of 
Dec., 1853, that they "had reason to believe that spirit
uous and intoxicating liquors were, and still are kept and 
deposited by Charles Staples, of Biddeford, in said county, 
in the dwellinghouse of said Charles Staples, situated on the 
south-easterly side of the road leading from Biddeford ,vil
lage to Kennebunk, and occupied by said Staples," &c. 

On this complaint the magistrate issued his warrant, au
thorizing the officer to search said dwellinghouse, for such 
liquors, and if found, that said Staples should be appre
hended, &c. 

The officer executing the warrant found a large quantity 
of intoxicating liquors in the dwellinghouse, and apprehend
ed the said Staples, and carried him before the magistrate, 
where he was convicted, and the liquor and vessels ordered 
to be destroyed. 

An appeal was taken to the Supreme Judicial Court, 
where was another trial and the defendant convicted. 
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He seasonably filed a motion in arrest of judgment for the 
following reasons : -

1. Because said complaint does not negative all the ex
ceptions in the statute. 

2. Because the warrant is not directed to the officer or 
officers, as by the statute provided. 

3. Because it does not appear by said complaint or war
rant, that the magistrate before issuing the warrant, took 
the testimony of witnesses as directed by § 11, of the Act 
of 1853, in addition to c. 211, of laws of 1851. 

4. Because the warrant does not appear to be issued up
on such testimony as directed by said § 11. 

5. Because said complaint and warrant and the record of 
conviction are, in other respects, informal and insufficient. 

This motion was overruled and defendant excepted. 

Wilkinson, for respondent, argued in support of the 
motion. 

Jsvans, Att' y Gen., contra. 

HATHAWAY, J. -The proceedings, in this case, were un
der a warrant which commanded the officer to whom it was 
directed, to search the defendant's dwellinghouse for spirit
uous and intoxicating liquors, believed by the complainants 
to be kept and deposited therein for illegal sale. 

The defendant moved in arrest of judgm.,ent for various 
reasons, among which the third one assigned was, "because 
it does not appear by said complaint or warrant that the 
magistrate, before issuing the warrant, took the testimony of 
witnesses as directed by§ 11, of the Act of 1853, in addi
tion to c. 211, of Laws of 1851." The statute of 1853, c. 
48, § 11, provides that "no warrant shall issue for the search 
of any dwellinghouse in which, or a part of which, a shop is 
not kept, or other place is not kept for the sale of such 
liquors, unless it shall first be shown to the magistrate, be
fore a warrant is issued for such search, by the testimony of 
witnesses upon oath, that there -is reasonable ground for be
lieving that such liquors arc kept or deposited in such dwel-
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linghouse or its appurtenances, intended for unlawful sale in 
such dwellinghouse or elsewhere; which testimony the magis
trate shall reduce to writing, and cause to be verified by 
oath or affirmation of such witnesses, and upon such testi
mony, so produced and verified, he may, upon complaint of 
three persons, &c. issue his warrant." It was only" upon 
such testimony, so produced and verified," that the magis
trate had any authority "upon the complaint of three per
sons" to issue his warrant to search the defendant's dwel
linghouse. 

Nothing is to be presumed in favor of the jurisdiction of 
a justice of the peace, as it is not general, but given and 
limited by particular statutes. Bridge v. Ford, 4 Mass. 
641. 

The jurisdiction of an inferior tribunal must appear upon 
the face of its proceedings. Granite Bank v. Treat i}- al. 
18 Maine, 340; 35 Maine, 129. 

The proceedings, in the case at bar, show no compliance 
with those requirements of the eleventh section of the Act 
of 1853, which were made indispensable and preliminary to 
issuing the warrant, and the defect is fatal. 

Exceptions sustained and judgment arrested. 

SHEPLEY, C. J., and How.A.RD, RrcE and CUTTING, J. J., 
concurred. 

f' 

LEWIS versus Ross. 

If the record of a judgment of a Court of record is incomplete, through the 
mistake of its clerk, it may be corrected, when discovered by the Court. 

No lapse of time will divest the Court of its power to make such corrections. 

Thus where a trustee disclosed at the return term of the summons, was 
charg!!d, and entitled to his cost by law, and the clerk, in making up the 
record, omitted to recite the allowance of his costs ; it was held, that the 
record was amendable, after scire Jacias against the trustee, even without 
motion. 

One, who has been summoned and charged as trustee on his disclosure at the 
first term, may retain his legal costs out of the property in his hands al-
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though in the record of the judgment the allowance of his costs has been 
omitted. 

ON FACTS AGREED. 

ScrnE FACIAS, against defendant, as trustee of one James 
Warren. 

At the return term of the writ in the original suit, the 
defendant made a disclosure, was charged as trustee, and 
judgment obtained in that suit for $117,91, damages, and 
$89,83, costs. 

The execution issued on the judgment was committed to 
an officer who demanded of the defendant within thirty 
days after the judgment, the goods, effects and credits of 
Warren in his hands, wherewith to satisfy the execution. 

The defendant paid over $11,75, which was indorsed on 
the execution, claiming to hold $11,60, for his costs in two 
cases, where he was summoned at the same time, this action 
against Warren being one of them. But there was no judg
ment rendered for his costs in either case. 

The plaintiff claimed not only the amount retained by the 
trustee as his costs, but a much larger sum. 

The material part of the disclosure was in these words; 
"about the 25th of December, 1852, I made a contract with 
said Warren for a lot of hay valued at $102, two cows val
ued at $18, a yoke of steers valued at $40, at his barn in 
Shapleigh. I paid him one dollar in part payment. I was 
to send for the hay, cows and steers, and pay for the same 
when delivered. I sent for and received hay I valued at 
$58,35, and paid him on account of the same, $35, leaving a 
balance due him of $23,35. I received no more hay, nor 
the cows or said steers. The steers were driven to my 
house by persons employed by me to haul said hay, but 
without any authority from me, and I refused to receive 
them or pay Warren for the same, although he demanded 
pay for the same, because I had understood that Dr. Lewis 
had some claim on said steers by a bill of sale or in some 
other way, and I did not consider it safe to pay said Warren 
for the same. The steers remained in my shed, yoked and 
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chained, and I ordered them to be fed and taken care of, 
the same ati other cattle. The next morning, this trustee 
process was served on me; after which, said Warren came 
over to my house and claimed said steers as his, because he 
alleged that I had not p:1id him for the same according to 
agreement, and he took and drove them away. I forbid his 
taking them, but he persisted, and I have not seen them 
since, and have never received any profit or advantage 
therefor." 

It was stipulated, that upon the facts and the disclosure, 
the Court are to render judgment according to the rights of 
the parties. 

N. D. Appleton, for plaintiff. 

D. Goodenow, for defendant. 

How ARD, J. -The defendant was adjudged trustee of 
Warren, and this suit is brought to determine the amount 
for which he was accountable upon his disclosure. By that 
it appears, that the defendant had contracted for "a lot of 
hay, two cows, and yoke of steers" with the principal, and 
"was to send for the luty, cows and steers, and pay for the 
same when deliYered." Before the service of the trustee 
process upon him, he had sent for and received a portion of 
the hay, for which he had made payment in part. Neither 
the remaining portion of the hay, nor the cows or the steers, 
were deliYered or received under the contract. For the 
property received and not fully paid for, it is admitted, that 
the defendant was held as trustee. 

It is contended, that the contract was entire, and that, as 
the defendant had taken a part of the goods, he had the 
right to the possession, and the power to take immediate 
possession of the whole; and that he must be regarded as 
having the whole property intrusted to him, within the 
meaning of the statute, and charged accordingly. R. S., c. 
119, § 4. But it appears, that the property not delivered 
under the contract, remained in possession or' the principal, 
and did not pass to the defendant. It was open to attach-
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ment as the property of the former, and could not be sub
ject to attachment as the property of the latter. The sale 
had not been perfected under the contract. Though the 
steers were temporarily in the keeping of the defendant, 
they w0re taken and used, by persons employed by him 
to haul the hay, but without his authority, and he refused to 
receive them, or pay for them. They were not, then, in his 
possession under the contract, and were not goods or effects 
of the principal entrusted or deposited in his hands, within 
the intent of the statute. His claiming-to hold them, after 
the trustee process was served upon him, cannot change the 
facts, or right to the property, at the time of the service. 
This is unlike the case of Lane v. Nowell o/ trustee, (15 
Maine, 86,) cited for the plaintiff. There the goods ap
peared to have been delivered to the trustee, ·and he had 
engaged to account for them, and actually controlled them 
under the conveyance, and written contract. 

The defendant was chargeable only for the unpaid balance 
due for the hay received, as trustee. That amo'unt, after 
deducting his costs on disclosure, he paid to the officer hold
ing the execution, on demand. We do not understand that 
the amount of such balance or costs are in controversy. 
But it is contended, that no deduction should have been 
made for the trustee's costs, and that the whole balance 
should have been paid to the officer. 

The defendant having duly submitted to an examination 
on oath at the first term and disclosed, and having been ad
judged trustee, was entitled to his costs, and authorized "to 
deduct from the amount in his hands, the amount of such 
costs." R. S., c. 119, § § 16, 17. He claimed to retain his 
costs as taxed in Court, and the taxation and claim form a 
part of his disclosure. But no specific or separate judg
ment for such costs appears of record, or was noted upon 
the docket. The judgment, charging him as trustee upon 
his disclosure, established his right to his costs, which are 
secured to him by statute. It was a substantial finding for 
him, though not properly docketed and recorded. The 

VOL. XXXVII, 30 
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judgment appears to have been imperfectly recited in its: 
details, and the record is incomplete. But it would not 
comport with the justice of the case, that a party clearly 
entitled to his costs, should be deprived of them by a mere 
informality in the record, or misprision of the cle:rk. Errorti 
of this kind are not errorn in the judgment of the Court, 
in point of fact, and are amendable at any :time. 

"The forms of the Court are always best used, when they 
are made subservient to the justice of the case," said Lord 
Kenyon, in Mara y. Quin, S 'Ji'. R, S. In Cradoek v. Rat
ford, 4 Mod. 371, the Court ordered the roll to be brought 
in and amended, after the judgment had been signed twenty 
years .. Hanckford v. Mead, 12 Mod. 384; Short v. Coffin, 
5 Burr. 2730. In Mechanics' Bank v. Minthorne, 19 Johns, 
244, the Court, on motion, onlered the entry of satisfactiou 
of the judgment, and all proceedings in the case, subsequent 
to the interlocutory judgment at a previous term, including 
the assessment of damages, to be vacated, and the record of 
the judgment to be canceled, and the damages to be re
assessed. Chichester v. Caude, 3 Cowen, 39; Hart v. Rey• 
nolds, 3 Cowen, 42, n. a., where the Court adopted the 
result of the learned research of counsel, in allowing th@ 
amendment of the record of the judgment, and proceed-· 
ings connected thercwith1 filed six year& prev.i.ous1y. 

This Court has sanctioned the same doctrines, and amend
ed its records in furtherance of justice, and according to the 
truth of the case. Crofton v. Ilsley, 6 .Maine, 48 i Wright 
v. Wright, 6 Maine, 415; Limerick, Petitioner$, 18 Maine, 
183; Hall v. Williams, 10 Maine, 278. 

Although no motion has been presented to u& to allow 
the amendment in this case, yet the error iis apparent, and 
the subject is before us upon the facts and docunrnnts con
nected with the imperfect record, and addresses itself to 
our discretion, Shall the record stand as it is, stamped 
with an infirmity, to perpetuate a wrong? Or shall we 
cause an amendment to supply the deficiencies tha.t havti"l' 
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oecurred by accident or mistake, and when it is evident that 
no one can suffer by the correction? 

On general prineiples, it is eompetent for a court of re
cord, and incid@t to its -authority, to eorreet mistakes in 
its records, which do not arise from the judicial action of 
tbe Court, but from the mistakes of its recording officer. 
fu doing this, it may regulate its OJVn action upon its own 
sense of responsibility and duty, and proceed upon sugges
tion, or on motiofl of those interested, or upon its own 
"certain knowledge and mere motion." It would not be 
an adversary proceeding, in which, of necessity, there should 
be parties, or in ll.·hich notice would be required. Balch v. 
Shaw, 7 Cushing, 282. 

It would seem that no i:apse of time will divest the Court 
of its power, or absolve it from its duty, to supply deficien
cies in the records of i.ts own proceedings, where justice 
and the truth of a case require it, and when it is enjoined 
by statute. R. S., c. lDO, § § 14, 15. 

In civil actions, the prevailing party is entitled to costs, 
and they follow the judgment, as of course, either on ver
dict, nonsuit or default, and pra.ctically are taxed, allowed 
and ineorporated into the judgment by the clerk, without 
any s-pecial order, unless upon objection or special hearing. 

I~ N-0rris v. Hall, 18 Maine, 332, it did not appear that 
the trustee appeared at the first term, and submitted to an 
.examination; or that any costs were taxed, claimed or al
lowed for him, or that he was entitled to any, by judgment 
of Court. 

We are of opinion that th-e record of the judgment of 
this Court, in the original suit, should be corrected and com
pleted, so that it will show expres8ly, that the legal costs 
:taxed and cb,irned by the trustee, in his examination and 
.disclosure under oath at the first term, were allowed. Then 
judgment should be entered for defendant, according to the 
agreement. 

SHEPLEY, 0. J,J and RICE, HATH.A.WAY and CUTTING, J. J., 
oonearrecl.. 
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JEFFREY versus GRANT ~ al. 

Where a written agreement is entered into respecting a particular transaction, 
the parties to it are regarded as intending to secure to each other their entire 
rights. 

Thus, where a seaman agreed in writing with the owners and skipper of a 
fishing vessel, that for his services for the season, he should have his share 
of one half the fish, he is not entitled to any portion of the bounty earned 
by the vessel. 

The statute of the United States allowing fishermen a share of the bounty has 
no operation, when the agreement between them and the owners &tipulates 
the compensation for their services, without any reference to it. 

ON FACTS .A.GREE)D. 

A.ssm1rsrT, to recover a share of the "fishing bounty" of 
schooner A.raunah during the fishing season of 1852. [De
fendants were the owners of the vessel.] 

On May 11th of that year, plaintiff signed what is usually 
called " shipping papers," being an agreement between the 
owner, skipper and fishermen, as to the terms of the 
voyage, in which he agreed to ship for the season, and con
tinued in the vessel for the greater part of it. 

The owners were to equip the schooner with all necessary 
supplies and tackle for the fishing business, and the plaintiff 
was to have his share of one-half of the fish, after deduct
ing one-sixteenth for the shoremen or curers. 

The clauses usually found in the printed forms of such 
agreements, relating to the deduction of the expense for 
the general supplies commonly called great general charge, 
and of accounting with the fishermen for their share of the 
allowance to the owner, which he is entitled to receive of 
the Collector of the Port, as bounty, were stricken out. 

Some evidence as to the custom, under similar agreements, 
of the disposition of the· bounty, and also as to demand 
of the plaintiff's share was introduced. 

The case was submitted for a decision. 

Wilkinson, for defendants. 

Nye, for plaintiff. 
1. This action is founded on § 5 of the A.ct of Congress, 
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of July 29, 1813, which has not been repealed, as contended 
on the other side. 

But it is said, that if not repealed, the plaintiff cannot 
recover, because he has waived his right to a share of the al
lowance, by showing that words which would have secured to 
him such share, were erased from the printed formula of the 
agreement signed by the parties. We say-

2. The law, independent of the agreement, bestows a 
share of the allows.nee upon the fishermen. With or without 
the words erased, the rights of the parties were the same. 
Those rights are fixed by statute. The defendants might 
not have chosen to enter into a contract to do what the law 
already requires. A.t most the erasure of words can only 
raise a presumption that the fishermen were not to have a 
share of the bounty, and surely the operation of a positive 
law ought not to be suspended by a bare presumption. 

To the objection that plaintiff furnished none of the gen
eral supplies, it is a sufficient answer that he never agreed to 
do so. 

3. But the owners expressly agree "to account with the 
fishermen for their interest in said fishing voyage." 

SHEPLEY, C. J. - This suit was commenced to recover a 
share of the bounty paid to the owners of the schooner 
A.raunah, for her employment during the fishing season of 
1852. 

The plaintiff was not employed as one of her fishermen, 
during the whole time required by law to entitle her to re
ceive the bounty. Nor was that necessary to entitle him to 
receive some share of it. The A.ct of Congress, approved 
on July 29, 1813, c. 34, § 5, provides, that five-eighths of it 
shall be paid to the fishermen, who shall have been employed 
during the season,· "or a part thereof," in proportion to the 
fish taken by them. This provision does not appear to have 
been repealed by the A.ct approved on March 3, 1819, which 
changes the amount of the bounty to be allowed, and repeals 
so much of the fifth and sixth sections of the former A.ct as 
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are inconsistent therewith. 
between the provisions of 
distribution of the bounty. 

No inconsistency is perceived 
those Acts with respect to the 

The parties in this case made a written agreement to se
cure to each other their respective rights in the employment 
of that vessel, for the fishing season. Parol testimony can
not be received to contradict or vary it. Any fact, which 
will not have such effect, may be proved. The manner in 
which the plaintiff entered upon that service and what he 
took with him, has been proved. He does not appear to 
have furnished any share of the provisions or supplies de
nominated "great general charge." Nor did he, by the con
tract, engage to furnish any, or to pay the owners for furn
ishing them, or to allow them to deduct his share of them 
from his share of the proceeds. On the contrary he was en
titled to receive his share of one half of the fish, or of their 
proceeds, without any such deduction. The other half being 
appropriated as compensation for use of the vessel. By the 
agreement he was not entitled to receive any sl1are of the 
bounty. He claims it by virtue of the provisions of the 
statute. These rights may be relinquished by a contract, as 
well as new ones acquired. 

If the agreement was not intended by the parties, and 
does not secure to them all their legal rights, not surrender
ed or abandoned, the effect of it will be to allow the plain
tiff to recover from the owners of the vessel a share of the 
bounty, without subjecting him to the payment, of any thing 
for the "great general charge." It would thus operate un
equally and unjustly. When parties make a written agree
ment respecting a particular transaction or voyage, they are 
regarded as intending to secure to all parties their entire 
rights. Such must be considered their intention by the agree-
ment presented in this case. Plaintiff nonsuit. 

How.ARD, RrcE, HATH.AWAY and CUTTING, J. J., concurred. 
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BLAISDELL versus ROBERTS o/ als. 

A counter brief statement made up by the plaintiff's counsel and read to 
the Court during the progress of a trial, but which was not signed by the 
plaintiff or his counsel, forms no part of the proceedings, and may be with
drawn, 

Where the defendant pleads soil and freehold, in an action of trespass quare 
clait•um by one in peaceable possession under a recorded levy, but fails to 
show title in himself, or that the acts donf! were under one having title or 
right, a verdict in his favor cannot be sustained, 

Such defendant is a mere wrongdoer, and cannot controvert the plaintiff's 
prima fame title, 

MOTION to set aside a verdict as against law and evidence. 
TRESPASS quare clausum. 
The defendants severally pleaded the general issue, and 

· Roberts filed a brief statement of soil and freehold in 
the land in dispute. The other defendants justified as his 
servants. 

After the pleadings of the defendants were read, the plain-
tiff read the following to the Court. -

" Samuel M. Blaisdell v. Ezekiel Roberts o/ als. 
"Counter brief statement of plaintiff. -
" The plaintiff says, that the trespasses described in his 

writ were committed by the defendants on the close de
scribed in his said writ; and that title to the soil and free
hold thereof, was not at that time in the said Ezekiel Rob
erts, but was in one Samuel Blaisdell, under whom the 
plaintiff was in possession as servant and tenant." 

The substance of the evidence in the case will be found 
in the opinion of the Court. 

The facts in relation to the counter brief statements, were 
stated in the report of the evidence, for the decision of the 
full Court, whether it is a part of the case. 

It appeared by the report, that the counsel read the 
counter brief statement to the Court, but it was not signed. 
On its being read, the counsel for the defendants remarked, 
that it did not affirm his declaration, and the plaintiff said it 
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was not necessary, he presumed, in which the presiding Judge 
concurred. 

It was then put aside, and was not handed to the jury, 
and the counsel did not understand that it was in the case. 

The counsel for defendants had no knowledge that it was 
withdrawn, but regarded it and treated it as a part of the 
case. No motion was made for leave to withdraw it during 
the trial. 

A verdict was returned for the defendants. 

Clifford and Jordan, for plaintiff. 
1. Possession is sufficient to maintain this action, against 

one who cannot show a better title. Moore v. Moore, 21 
Maine, 350. 

Actual possession is prima facie evidence of a legal 
seizin, uncontrollable by a stranger. Newhall v. Wheeler, 
7 Mass. 189; Graham v. Peat, 1 East, 245; Haskell v. 
Birbeck, 3 Bur., 1563; Cary v. Holt, 2 Strange, 1238; 
Lambert v. Stroother, "Tilde's R., 221. 

2. The defendant, in this form of action, cannot avail him
self of title in a third person, without showing the title, and 
com:inan<l or permission of that person. Merrill v. Bur
bank, 23 Maine1 538; Chambers v. Donaldson o/ als., 11 
East, 74. 

D. Goodenow and Kimball, for defendants. 

RICE, J. - This is a motion for a new trial, on the ground 
that the verdict is again'st evidence and the weight of evi
dence. 

A preliminary question is raised upon the pleadings. 
The defendants severally pleaded tho general issue, and 
Ezekiel Roberts, by brief statement, pleaded soil and free
hold in himself, and the other defendants, in brief state
ments, justify under him as his servants. To the defence 
thus set up it is affirmed by the defendants that the plaintiff 
replied by a counter brief statement, denying tho title of 
Ezekiel Roberts, and asserting it to be in Samuel Blaisdell, 
under whom the plaintiff was in possession, as servant and 
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tena,nt. This counter brief statement) the defendants con
tend, is to be treded as an admissi-on, made by the plead-, 
ings, on the part of the plaintiff, and discloses facts which 
disqualify the plaintiff from the farther prosecution of the 
suit. The counsel for the plaintiff, however, affirms that1 

thouglt this counter brief statement" was read to the Court, 
it was n0t signed by him or the plaintiff, and was not put 
into the case, nor did it go to the jury with the othei· papers 
in the c~se. 'l'his p2.per has been before the Court. It does 
not bear the signature of the plaintiff nor of his counsel. 
We think it was not completed and m.&de a part of the 
pleadings, and is not now legitimately in the case. 

The plaintiff bases his right to rne,intain this action on ac
tual posses1,icm and occup:?,tion of the locus in quo, and on 
title derived from Benjamin Chadbourn, who, in 1795, con
veyed to Samuel Cowell a tr4ct of land, being 80 rods wide 
on S11Jmon Falls river, and carrying 'tht width southerly two 
hundred rods. In 1800, the s&me grantor conveyed to said 
Samuel Cowell another tr.act of land, forty rods in width, 
lyi11g soutlrnrly of the westerly half of the tract first convey
ied, and e:ttendi.ng to land formerly conveyed to Elisha and 
811,muel Goodrich and estimatecl to contain twenty-five acres. 
vrhis last tract, it will he observed, was hut half as wide as 
the tract first conveyed, thus ]caving a tract lying south of 
the first and east of the second, apparently of the same size 
of the second, wltich was not included_ in either deed. This 
last tract is understood to be the land now in dispute. 

The two tracts thus conveyed to Samuel Cowell by Chad
bourn, were, in 1828, coRveye-d by said &rnu,el to kis son, 
James Cowell, and, in 1829, James Cowell conveyed the same ' 
to his brother, Edmund Cowell, 3d. 

In 1830, Samuel Blaisdell, the father of the plaintiff, treat
ing the deed of James Cowell to Edmund as fraudulent and 
ia nullity, levied upon a portion of the property originally 
conveyed by Chadbourn to Samuel Cowell, and the territory 
now in dispute, as the property of said James Cowell. 

In 1838, said Blaisdell~ by legal proces~ obtained posses-

VoL. ;u:xvn. 31 
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sion of the land described in his levy, and from tliat time 
said Samuel Blaisdell, or the plaintiff under hirn, appear to 
have been in the quiet occupation of the land until tho dis
turbance, on the part of tho defendants, for which this ac
tion was commenced. 

Thero is evidence toi1ding to show, that, after tho year 
1800, and before the levy of Blaisdell, the Cowolls were fre• 
quently upon the locus in quo, and cut wood and timber 
thereon and closed up and improved several acres of tho 
land. 'l'horo was also evidence tending to show that during 
that period they did not claim title to the land now in dis
pute, and also that the defendant, Ezekiel Roberts, was accus
tomed to go upon tho premises and to cut timber thereon. 

The title sot up by defendants originated by a deed from 
Benjamin Chadbourn to Ephraim Hanson, in 1802. This 
deed conveyed one hundred and fifty acres of land, lying 
easterly of the land which said Chadbourn had before that 
time conveyed to Samuel Cowell, and covered tho locus now 
in dispute. In 1804, Hanson conveyed the same land to 
"William Boardman, and Boardman by will devised the same 
to his two sons, William, jr. and Samuel. In 1813, Samuel 
Boardman, then called by the name of ·William French, con
veyed to Elisha Prescot, and there is parol evidence tending 
to show, that on the same day Prescot conveyed one undivid• 
ed half of his purchase to Love Roberts. The effect of those 
several conveyances would be, apparently, to vest in said 
Roberts one undivided fourth part of tho original purchase 
by Hanson. 

In 1825, Ezekiel Roberts, one of the defendants, levied 
an execution on land of Love Roberts, and it is affirmed 
that this levy covered the land in dispute, and is the founda
tion of the defendants' title. 

The plaintiff, to invalidate this title, introduced a levy 
made by John Woodsum against Love Roberts and Ezekiel 
Roberts, in 1826, and also a deed from said Love and Eze
kiel to said Woodsum, dated July 3, 1827. We think it sat
isfactorily appears that, by this last levy and deed, Ezekiel 



YORK, 1854. • 243 

Blaisdell v. Roberts. 

Roberts was divested of whatever title he might have ob
tained to the premises in controversy, by his levy upon the 
estate of Love Roberts in 1825. This view of the evidence 
is strengthened by the additional fact in the case, that Eze
kiel Roberts, in 1828, disclosBd and was permitted to take 
the poor debtor's oath. 

By the proof now in the case, the rights of the parties 
stand thus; the plaintiff was in the open, visual possession 
and occupation of the premises in dispute, claiming under 
the levy made by his father. This possession had continued 
in the plaintiff or his father since 1838. But he fails to 
connect himself with any title to the premises originating by 
the deed from Benjamin Chadbourn. His possession under 
the recorded title, (the levy,) which he has produced, is suf
ficient prima Jacie to authorize him to maintain trespass 
against a stranger. The defendants fail to show any exist
ing legal title in them, or either of them. 

By well settled rules of law, they do not present them
selves in such a position as will authorize them to contest 
the title of the plaintiff. They appear as mere strangers 
and trespassers. The jury therefore erred in applying the 
facts proved to the law of the case, and the verdict, for this 
cause, must be set aside. 

A plan was found in the case, but so defective as to afford 
little aid in investigating the principal points in controversy. 
If the case shall be again presented to a jury, it is desira
ble that such a survey and plan may be first obtained as will 
throw some light upon the various monuments and locations 
described in the different instruments of evidence which are 
offered in the case. Verdict set aside and 

New trial granted. 

SHEPLEY, C. J., and HOWARD, HATHAWAY and CUTTING, J. J., 
concurred. 
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SrrATE OF :MAI:'\'E versus DAY. 

Rules of evidence may be changed by the Legislature without violating any 
of the provisions of the constitution. 

The law of 1853, c. 49, § 9, maki11g pteiof of a deli11eriJ of intoxicating liquora 
sufficient evidence of a sale, when an unlawful sale is alleged,. is applicabl£
to support an indictment for being a commim seller unde:r c. 211, § 8, of 
stat. of 185 r. 

An indictment eharging a person as· a common seller, includes the charge af 
making actual sales. 

Proof of three unlawful sales is sufficient to authorizli> a con.viction of being a,. 

common seller. 

And such sales may all be made i:n one day. 

ON EXCEPTIONS from Nisi Prius, How.ARD, J., presid
ing. 

INDICTMENT for the conirncm sell.ing of spirituous and in

toxicating liquors, _in the town of Saco, between October l, 
1853, and April I, 1854, under the Act of June 2d,. 1851. 

After the evidence for the State was introduced, the de
fendant requested the Judge t0, give the fnllowing instrue
tions :-

1. That the provisions of the law of 1853, in addition to 
c. 211, that a delivery shall be sufficient evidence, without 
proof of payment, when a sale is alleged, does no-t apply to 
this case, and that if it does apply, the same is unconstitu
tional. 

2. That four specific deliveries of liquor, is not su.flicionil 
to warrant a conviction as a common sell0r. 

3. That evidence of selling four time-s from March 6th to, 
March 14th, 18511, is not sufficient to warrant a conviction 
on this indictment. 

But the Judge refused to give any of the requested in
structions, and gave other instructions. 

The jury returned a verdict of guilty, and the defendant 
excepted. 

L. D. Wilk,,'nsor,, for the defendruit. 
1. The first instruct_ion should have been given. The

language of the clause referred to 1 fixes itself to an act of 
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single sale and nothing else; and the refusal to rule as re
quested, was CQ,lculated to mislead the jury. 

2. The second requested instruction was legally correct. 
The law requires evidence of selling. There may be a 
number of deliveries without any selling, and consequently, 
without any violation of law. 

3. The third instruction should have been given. A.ny 
man, either of your Honors, might sell liquor a dozen times 
in one day, or the same number in a dozen days, for certain 
good and honorable purposes, as for sickness, and not be a 
common seller. 

Evans, Att'y Gen., for the State. 

SHEPLEY, 0. J. -The indictment charges upon the defen
dant a violation of the provisions of the A.ct of June 2, 
1851, c. 211, § 8, by being a common seller of spirituous 
liquors without license. 

It has been decided, that an indictment charging a person 
with being a common seller and with the actual sale of such 
liquors, did not charge more than one offence. State v. 
Cottle, 15 Maine, 4 73; State v. Stinson, 17 Maine, 154; 
State v. Churchill, 25 Maine, 306. The result is, that a 
charge of being a common seller includes a charge of mak
ing actual sales. 

By the A.ct approved on March 31, 1853, c. 49,,§ 9, it is 
provided, "whenever an unlawful sale is alleged and a de
livery is proved, it shall not be necessary to prove a pay
ment, but such delivery shall be sufficient evidence of sale." 
This provision is applicable, when proof of actual sales are 
required to convict one of the offence of being a common 
seller. 

The Legislature may make changes in the rules of evi
dence, without a violation of any provision of the constitu
tion. Oriental Bank v. Freese, 18 Maine, 109. 

It has been decided, that three different sales would be 
sufficient to authorize a conviction for being a common seller. 
Commonwealth v. Odlin, 23 Pick. 275. A.nd that all the 
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sales may be made on the same day. Commonwealth v. Per-
ley, 2 Cush. 559. .., 

All the requested instructions were properly refused. 
E1:ceptions overruled. 

RICE, HATHAWAY and CUTTING, J. J., concurred. 

STATE versus LULL. 

On the trial of an indictment for larceny from a store, the goods alleged to 
have been stolen, may be exhibited to the witness, the supposed owner, 
before he is required to describe the goods he has lost. 

And such witness may use a schedule prepared by his clerk, under his direc
tion and inspection, by which to refresh his recollertion as to the prices of 
the goods stolen, 

No exception can be taken that a leading question was allowed to be pro
pounded to a witness; the form of the question is solely within the discre
tion of the presiding Judge. 

'\Vhere evidence is produced tending to show that a trunk containing stolen 
goods is the property of the defendant, and in it are found envelopes of 
letters directed to him, together with a pardon purporting to come from the 
governor of another State; such envelopes and pardon are admissible as evi
dence to show his connection with the goods found therein. 

But when a document is read to a jury for a specific, lawful purpose, which 
is also evidence of facts not admissible, it is the duty of the Court to in
struct them to disregard every other consideration than the one for which 
it was admitted. 

ON EXCEPTIONS from Nisi Prius, HOWARD, J., presiding. 
lKDICTMENT. 
The defendant was accused of breaking and entering a 

store and stealing certain goods therefrom in the night 
time. 

Evidence was introduced, tending to show that certain 
goods produced in a trunk in Court were a portion of those 
taken from the store; that they were at some time in the 
possession of the defendant, and that the trunk was his. 

'l'he owner of the goods stolen was called as a witness, 
and the attorney for the State offered to exhibit the goods 
to him, and to ask him whether they were taken from the 
store at the time alleged in the indictment. 
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It was objected that he should first state what kind of 
goods were taken, or give some description tending to iden• 
tify them. 

The objection was overruled, and the goods exhibited . 
.A. schedule of the goods, made by the clerk of the wit

ness in his presence, and under his direction and inspection, 
was then placed in his hands, and it was objected that he 
should not read from the list of the goods thereon or use 
tho same to refresh his recollection. 

This was overruled and the witness read therefrom the 
prices of tho goods, and testified to their correctness. 

Another· trunk, belonging to witness, containing goods, 
and also a schedule made as the former one, was also shown 
to tho witness, and ho testified, on inspection of the goods 
and schedule, that a portion of them was taken from his 
store, against the objections of defendant's counsel. 

After the witness had examined the goods in both trunks, 
and both schedules, the schedule first named was placed in 
his hands, and he was asked, "do or not the goods in the 
red trunk, (the one first named,) compare in amount and 
value with the goods on the bill?" 

'ro which the defendant's counsel objected as leading and 
irrelornnt, but the objection was overruled . 

.A similar question was propounded in relation 'to tho 
second trunk and schedule against the objections of de-
fendant. . 

In tho trunk first named, certain letters were found with 
the goods alleged to be stolen, the onnlopes of which were 
directed to defendant, and post marked "Manchester, N. 
H.," also a paper purporting to be a pardon, under the seal 
of the Commonwealth of .Massachusetts, and from the Gover
nor thereof, directed to one of the same name of defendant, 
which envelopes and pardon were offered and received as 
evidence, tending to show the defendant's connection with 
the goods found with them in the trunk, and for that pur
pose only. 

The Judge instructed the jury1 that the letters contained • 
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in the envelopes were not to he read by them, and that tho 
superscription and direction of them, and the pardon were 
to he received by them for the purpose for which they were 
offowd, und for no other; anll that they were to determine 
to what extent they were evidence of the prisoner's con• 
nexion with the goods found in the trunk, and alleged to 
have been stolen by him, 

The admission of this evidence was objected to. 
The defendant was found guilty, and his counsel excepted. 

·Wilkinson, in support of the exceptions. 

Evans, Att'y Gen., contra. 

CUTTIXG, J. - First. - It is contended, that the witness, 
the owner of the goods alleged to have been stolen, should 
first have stated what kind of goods were taken, or given 
Eome description tending to identify the same, before the 
goods were exhibited to him. 'fhis proposition assumes, 
that every merchant or trader must necessarily know, and 
he able to state from memory, the amount and description 
of every article kcrt in his ,store, and in default thereof, to 
he the proper victim of plunder and robbery. ·we think 
that few merchants would subscribe to such a doctrine, or if 
they dicl so, that the principal item in their balance sheets 
might ~>e that of profit and loss; whereas we can readily 
perceive, and daily experience proves, that a person may 
identify property as belonging to himself from inspection, 
which otherwise might have escaped his recollection. 

Second. -Because the witness was permitted to refresh 
his recollection by, and to read a list of articles from a 
schedule made by his elerk in his presence, and under his 
direction and inspection. u It does not seem to he neces• 
sary, that the writing should have been so made by the 
witness himself, nor that it should be an original writing, 
provided, after inspecting it, he can speak to the facts from 
his own recollection.'' 1 Grcenl. Ev. § 436. So the wit
ness in this case read a description of the prices of the 

• goods named in the schedule, made under his direction and 
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inspection, and testified to their correctness ; thus both the 
paper and its use comes within the rule. 

Third. - Objection is made to the exhibition of the 
goo<ls to the witness in the presence of the jury, before any 
evidence was,off.ered to prove that the goods were taken 
from tl1e store, &c. We can perc;eive no foundation for the 
exception; if th-0r€ be any, it may be classed with tlw first 
objection and overruled for the same cause. 

Fourllt. -This is similar to the second, with the addi
tional objection, that the question is leading and. irrelevant. 
As to the former, the Court have had that subject under 
consideration in other cases and have come to . the conclu
sion that as to the admissibility of such questions, it is a 
matter within the discretion of the presiding Judgf.l. As to 
the latter, its rel,evancy becom,es apparent upon thB supposi
tion that the witness had identified the goods in the bill 
with those that had been stolen. 

Fifth. -The envelopes and paper purporting to be a 
pardon, wnder the instructions were properly submitted to 
the jury, as evidence tending to show the defendant's con
Piection with the goods which were found in his trunk. Ev
i-dence had previo1rnly been introduced tending to show that 
the trunk, in which the goods had been found, belonged to 
the defendant; the 'envelopes and pardon were not only 
cumulative testimony on that point, but also proved the 
defendant's knowledge of its contents. It may be argued, 
it is true, that the p'Urdon might prejudice the minds of the 
jmy, by showing that the defendant had previously been 
convicted of a felony, and thereby impeach his character, 
which is pr,esumed to be good until implicated by testimony 
introduced by the government, which could not be done if 
the defendant relied solely upon the legal presumption. 
But it is not unusual for 'evidence to be introduced, de bene 
esse, and afterwards to be wholly discarded ; or for docu
:rnents to be introduced which might establish two facts, 
one admissible and the other not. From necessity, then, 
such documents may be read to the jury, under proper in-

Vor,. xxxvu. 32 
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structions by the Court for them wholly to disregard enry 
other consideration than the ono for which the paper was 
admitted, which appears to have been done in this case. 

Exceptions overruled. 

SHEPLEY, C. J., and RICE and HATHAWAY, J. J., concurred. 

TRIPP versus INHABITANTS OF LYMAN. 

Jn an action against a town for injury from a defective highway, proof that 
it was suffered on the precise day alleged in the writ is not required. 

Towns are bound to make and keep their highways "safe and convenient" for 
travelers. 

For an injury received by a defect occasioned by freezing and thawing of the 
road, they are liable t0 the party injured, if they have reasonable notice of 
such defect. 

And in such action, evidence that a greater portion of the ways in the same 
town were defective from the same cause only, is inadmissible. 

O;,, ExcEPTIONS from Nisi Prius, How ARD, J., presiding. 
CASE. 
'l'he plaintiff alleged the loss of his horse by means of a 

hole in the traveled part of a highway, in Lyman, on Dec. 
18, 1851. 

The witness called by plaintiff would not testify that the 
injury was on the eighteenth, but about that time. 

The defect in the road appeared to b.e a small hole, oc• 
casioned by the frost heaving up the earth and leaving a 
stone below the surface. In the fall the road was in good 
repair. 

'l'he. defendants offered evidence, that at the time of the 
accident, and before and afterwards, there were holes in the 
roads in Lyman, similar to that where the accident happened, 
occasioned by the freezing and thawing of the ground only, 
and extending over a considerable portion of the roads 
in the town, which, being objected to, was excluded by the 
Judge. 

The jury were instructed, that the day alleged was not 
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material, and that it was sufficient if the plaintiff proved 
the facts to have taken place in the month of December. 

Defendants' counsel requested the instruction, that if the 
jury were satisfied, that the road was in good repair, and 
safe and convenient for travelers and their horses, teams 
and carriages, at the time when the ground was first frozen 
during that winter, and that it so remained at, and until 
after the time of the alleged injury to the plaintiff's horse, 
unless rendered otherwise by the effect of the freezing or 
thawing of the ground, or by freezing and thawing both, then 
tho town is not liable. 

The Judge declined to give such instructions. 
A verdict was rendered for plaintiff, and defendants ex

cepted to the exclusion of the testimony offered, to the in
struction given, and the refusal to give the one requested. 

J. Shepley, in support of the exceptions. 

Eastman o/ Leland, contra. 

HATHAWAY, J. -The duties and liabilities of towns, con
cerning highways, are prescribed by law. R. S., c. 25, § 57, 
makes it the duty of towns to keep their highways in repair, 
and amended, from time to time, that the same may be safe 
and convenient for travelers and their horses, teams, carts 
and carriages; and § 89 makes the town liable, in a special 
action on the case, to any person, who shall r.eceive any 
bodily injury, or chall suffer any damage in his property, 
through any defect or want of repair, in any highway, which 
such town was bound by law to repair, if the town had rea
sonable notice of the defect or want of repair. In such 
action, the allegation of the precise time is immaterial, and 
need not be proved strictly as alleged. 1 Chitty's Pl., 258, 
383; 1 Greenl. Ev.,§§ 56, 61; 2 Greenl. Ev.,§ 624. 'l'he evi
dence offered by the defendants, to show that, at the time of 
the accident, and before and afterwards, "a considerable 
portion of the roads in Lyman had defects, similar to that 
where the accident happened, occasioned by the freezing and 
thawing of the ground only," could have no legitimate effect. 
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to relieve the defendants from their liability for fhe cause
of action, for which this suit was commenced, and it wais 
properly excluded. The statute does not render the town 
liable, unless they had reasonable notice 1>f the defect, or 
want of repair. The case presents no exceptions to the in
structions given the jmy upon the subject of notice, nor to 
the neglect of the Judge to :instruct them concerning it. 
The presumption is., therefore, that they were properly in. 
structed in that matter. 

The statute docs not render the liability of the town de
pendent upon the causes which produced the defect in the 
road; nor does it prescribe or define what imperfections in 
a road would render it defective. It is the proper business 
of the jury to determine whether o:r not the road was "safe 
and convenient," as the statute requires. Merrill v. Hamp
den, 26 Maine, 234. 

No error is perceived in the rulings of the Judge, and tho 
exceptions are overruled. 

SHEPLEY, C. J., and RrcE and CUTTING, J. J., concurred .. 

P .ALMER ~• als. vers.us PINKHAM 9,· al. 

Where the only ground of recovery against the defendant was, that he repre
sented himself to one to be a partner with another, who bought merchandise 
of the plaintiffs ; a verdict for the defendant will not be set aside, when it 
did not appear from the evidence on the trial, that such ,·epresentation was. 
communicated to the plaintiffs before the delivery of their goods. 

Parties to a suit can obtain relief from the- erroneous rulings of the prcsidir:g 
Judge, only in conformity with the provisioos of the statute in su.ch cases. 

Such relief is provided by a bill rj exceptions. 

The provision made by the· Act of 1&52, c. 246, § 8, fo1· the disposition of "all 
questions of law arising on reports of evidence," has reference only to cases 
submitted on the evidence, by agreement of the parties, ro the decision of 
the Court, without being passed upon by the jury. 

Whether testimony was rightfully admitted or excluded cannot arise under tlti& 
provision. 

Nor does the provision in the same section as to "all motions for new trial 
upon evidence as reported by the presiding Justice," authorize any question 
respecting the admission or exclusion of testimony to be raised on such motion. 
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ON MOTION to set aside the verdict, on report of the ev
idence. 

AssUMPSIT on an account annexed. 
The defendants were sued as partners. Pinkham was de

faulted. The other denied the partnership. 
During the progress of the trial objections were made by 

plaintiff to certain rulings of the Judge in excluding and re
ceiving testimony, which were noted. 

The verdict was for defendant. 
All the evidence was reported by the presiding Judge, in 

which report the objections made by the plaintiff to the rul
ings were noted, but no exceptions were filed. 

The cause will be readily understood from the opinion. 

Clifford and Appleton,, with whom was D. Goodenow, for 
defendant. 

Leland, for plaintiff. 
The Court will perceive, upon examination of the case, 

that it was the intention of the counsel, both of plaintiffs 
and defendants, to adopt this mode of presenting the whole 
case, both law and fact, in the form of a report, rather than 
upon exceptions and report. It is apprehended that it is not 
irregular, or violative of any statute provision, to embody 
,in a report, matters of law, or questions of law which may 
arise at a trial, and where a report shows that objections to 
testimony were seasonably and properly taken at '' Nisi 
Prius," and also that exceptions were properly and season
ably taken, to the exclusion of' legal testimony. I know of 
no reason why the same are not to be considered as proper
ly before the Court. It is enough for our purpose that the 
report shows that certain questions of law were reserved, 
and for aught that appears in the report, it may fairly be 
presumed,-

1. That exceptions were in fact seasonably filed in the 
case; or-. 

2. That the counsel for the defendant assented that the 
question of law raised might be presented in the report, 
and thereby waived any right they had to a strict and literal 
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construction of the provisions of the statute, when excep
tions solely are presented. 

But we apprehend that by a fair construction of the 
statute of 1852, c. 246, § 8, wc are entitled to make our ob
jections in this form. The presiding ,Judge did report or 
cause to be reported the evidence in this case, as appears 
by his certificate in these words : "'rhe foregoing is sub
stantially a report of the whole evidence in this case." 

Now we submit one question to the Court on the effect 
and meaning of this certificate. If Judge How ARD saw fit 
to present the "question of law arising upon a report of 
the evidence," in the mode which has been adopted in this 
case, does not the section of the statute referred to fully 
empower him so to do? And are not the counsel on both 
sides precluded now from objecting thereto? The objection, 
if there is any soundness in it, should have been taken at 
the time of making up the report. 

It could not have been the intention of the framers of 
the statute of 1852, to require of parties, when a case is 
before the full Court upon a report which distinctly presents 
",the question of law," also to require of tho counsel to 
present the same "question of law" "on exceptions," be
cause by the same section provision is made in the event of 
"exceptions" simply being filed. We submit then that the 
intention of that act is so plain, that unless great violence 
is done to the apparent meaning of the Act, the objections 
of the defendant's counsel ought not to prevail. 

SHEPLEY, C. J. - When this case was presented on a for
mer occasion, 33 Maine, 32, the letter addressed by l\fr. 
Appleton to the plaintiffs, communicating to them the re
marks made by the defendant Sayward, to him, constituted a 
part of the testimony. On the last trial it was offered and 
excluded. There was not in the former report, and is not 
now presented, any satisfactory proof, that the defendants 
were in fact partners. The only ground upon which the 
plaintiffs wore then, or can now be considered as entitled 
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to maintain the action, is, that part of the goods were sold 
and delivered upon a representation of the defendant Say
ward, communicated to them, that he was a partner. As 
the case is now presented, there is no satisfactory proof, 
that Sayward's representation to Appleton was communi
cated to the plaintiffs before they sold and delivered the 
last bill of goods. According to the report, Mr. Appleton 
testified, that on the day -of his conversation with Sayward, 
he wrote the letter shown to him to the plaintiffs. What he 
wrote does not appear to have been stated, and the letter 
was not received as testimony. 

On the testimony presented for their consideration, the 
jury were fully authorized, if not required, to :find a verdict 
for the defendant. 

The counsel for the plaintiffs insists, that the letter of Mr. 
Appleton to the plaintiffs was erroneously excluded. If this 
be so, the Court cannot entertain the question and correct 
the error, unless the case is presented in such form, that 
it may be done according to the provisions of some statute 
giving relief in such cases. Full provision has been made 
for relief by a bill of exceptions; but none is presented. 

The report of the evidence does state, that the letter was 
offered aud excluded, and that certain testimony was ob
jected to and admitted. 

The report appears to have been made in conformity to 
the provisions of the Act of 1852, c. 246, § 8. It contains 
the testimony received, not that excluded. 

It is insisted, that the question, whether testimony was 
correctly admitted or excluded, may be comprehended in 
this language of ,the eighth section, "all questions of law 
arising on reports of evidence." No question of law on 
the exclusion or admission of testimony can arise on such 
a report, which would only present questions of law arising 
out of the evidence reported. This language had reference 
to a particular course of proceeding in our practice; that 
of reporting testimony received in a cause, without its sub
mission for decision to a jury, under an agreement of par-
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ties, that the Court may dispose of the cause as the parties 
have agreed. 

The language used in that Act, to provide for a case like 
the present, is, "all motions for new trial upon evidence 
reported by the presiding justice." This docs not and was 
not intended to embrace a contested question respecting 
the admission or exclusion of testimony. A construction 
of either of these clauses, that would authorize it, would be 
productive of irregularity and mischief in practice. 

Motion overruled. 

IIowARD, H,\J'HAWAY and CUTTING, J. J., concurred. 

ANDREWS o/ al. versus THE UNION MUTUAL FmE fas. Co. 

The powers of a corporation are derived from the law and its charter. 

And no by-law of the corporation can enlarge its corporate powers. 

\Vhere the chart~r of the company only au1horized insurance against .fire, a 
by-law referred to in the policy, recognizing damages by lightning· as one of 
tl:c risks assumed, imposes no obligation upon the company to pay for losses 
other than by .fire. 

ON REPORT from Nisi Prius, HOWARD, J., presiding. 
AssuMrsIT. 
Tho plaintiffa, as trustees of the Methodist Episcopal 

Church and Society in Biddeford, procured a policy of in• 
surance on the "Alfred" street meetinghouse, of tho defend• 
ants, in the sum of two thous~nd dollars. The concluding 
part of the policy was in those words. - "And we do there
fore promise, according to the provisions of said .Act and 
the by-laws of the corporation, to pay or satisfy the said L. 
& J. Andrews, their successors or assigns, the sum of two 
thousand dollars, within three months next after tho said 
property shall be burnt, destroyed or demolished by fire, 
and due notice thereof given, &c." 

1.'hc application for insurance was made a part of the 
policy, and objections were made to a recovery in this 



YO:RK, 1854. 257 

Andrews v. The Union Mutual Fire Insurance Company, 

action, on account of the suppreStJion of facts material to 
the risk, as alleged by the defendauts, but which, on account 
of the decision on other grounds, it is unnecessary to set 
forth. 

The plaintiffs introduced evidence of their title, the policy 
and application, and the written account of their loss and 
notice to the defendants within the time limited in the 
policy. Also evidence of sundry assessments paid, and the 
premium. 

The first section of the Act of incorporation " authorized 
the defendants to insure any description of property, real 
or personal, against loss or damage by fire, whether the same 
shall happen by accident, lightning or any other means, ex
cept by the insured." And the 11th section enacted, "that 
said company may make insurance for any term, not exceed
ing six years; and any policy of insurance issued by said com
pany, signed by the president and countersigned by the sec
retary, shall be deemed valid and binding on said company 
in all cases where the assured has a title in fee simple, unin
cumbcred, to the building, buildings and property insured, and 
to the land covered by said buildings; but if the assured 
have a less estate therein, or if the property or premises 
arc incumbercd, policies shall be void unless the true title 
of the assured and the incumbranccs on the same be ex
pressed therein." 

Other. provisions in the Act of incorporation had refer-
ence only to losses by fire. · 

In the 22d article of the by-laws, attached to the plain
tiff's policy, is found these words, "the company will be lia
ble for losses on property burned or damaged by lightning." 

During the continuance of this policy it appeared, that 
the meeting-house was struck by lightning, and greatly dam
aged thereby. By one witness it appeared, "the lightning 
did all the shattering; there was burning in places that 
charred the wood, so as to make a coal; the burning was 
not extensive; the burning alone would be merely nom
inal.'' 

VOL. XXXVII. 33 
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In the plain tiffs' declaration, setting forth their loss, they 
say, " that said meeting-house was accidentally, and by mis
fortune, struck by lightning and thereby greatly torn, split, 
and shattered in its timbers and material, and damaged to 
the amount of one thousand dollars." 

The cause, after this evidence was out, was submitted to 
the full Court, to enter such judgment, by nonsuit or default, 
as the law and evidence might justify, 

Shepley and Hayes, for the defendants. 

J. M. Goodwin, for plaintiffs. 
No question is here made as to the fact of the loss and 

the amount of the damage. These are clearly sI10wn by the 
depositions in the case. 

That damage or loss by lightning is one that is covered 
by this policy, I refer to Babcock v. Montgomery County 
Mut. Ins. Co. 6 Barb. 637, and Kenniston v. 1Wer. County 
Mut. Ins. Ca. 14 N. H. 341. 

Although in these actions the Court held the defendanhi 
not liable for damage done by lightning, unaccompanied wit11 
a burning, yet it is to be gathered from the decisions, that 
if the language employed in the policy in these cases, in re
spect of injuries from lightning, had heen such as is employ
ed in our policy, the defendants would have been held liable. 

To the point that the loss need not be occasioned by ac
tual burning or combustion directly, but by other agencies, 
whose motive power may be acted on by fire, or with w11ich 
fire cooperates only, we cite Hillier v. Alleghany County 
Mut. Ins. Co. 3 Barr. 470; Angell on Fire and Life Ins. 151 1 
City Fire Ins. Co. v. Corlies, 21 Wend. 367; Pent v. Re
ceivers, &-c. 3 Edw. (N. Y.) Chan. Rep. 34!; Waters v. Lou
isville Ins. Co. 11 Peters, 213; Grinn v. Phoenix' Ins. Co. 
13 Johns. 457. 

The defendants were authorized by their Act of incorpor
ation to insure against damage by lightning. Head v. Prov
idence Ins. Co. 2 Cranch, 127; Angell and Ames on Corp. 
(4th ed.) 253; Fuller v. Boston Mnt. Fire Ins. Co. 4 Met. 
206. 
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The' defendants had power to establish the 22d by-law as 
a valid and binding one, as appears by sections 1 and 11, of 
the .Act of incorporation. 

SHEPLEY, C. J. - The plaintiffs, as trustees, procurnd from 
the company a policy of insurance on the .Alfred street 
Methodist meeting-house in Biddeford., against loss by fire. 
If no loss has been proved within the risks assumed, it will 
not be necessary to consider the other objections made to 
a recovery, however fatal they may be. The contract by 
the policy is to pay the amount insured "within three months 
next a{ter the said property shall be destroyed or demol
ished by fire, and due rwtice thereof given." There is no 
.engagement to pay, if the property shall be destroyed or 
damaged in any other manner than by fire. No risk beyond 
that is as:;;umcd, unless the terms of the contract may be 
varied by a reference " to the provisions of said Act and 
the by-laws of the corporation." 

By the first section of the .Act, it is made "a body politic" 
"for the purpose of in~uring any description of property, 
real or personal, against loss or damage by fire, whether 
the same shall happen by accident, lightning, or any other 
means," with certain exceptions not material in this case. 

The account of loss.es required by the eighth section, are 
only "any loss or damage by fire." If the whole amount of 
the deposit notes should prove insufficient, .a dividend can 
b_y the tenth section be made only to pay "losses occasioned 
by fire." The amount of premium notes are to be retained 
by the pr0visions of the fifte1:mth section, until the time for 
which insurance was made shall have expired, in case the 
property "insured by said company be destroyed by fire." · 

No power is by its charter granted to the company to in
sure property from loss or damage occasioned by any other 
element than fire. If a loss by fire happen by lightning, or 
any other cause not within the exception, it may be recover
able. There is no more authority given to insure against 
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loss or damage occasioned by lightning, than by any other 
element, unless that damage happen by fire. 

The twenty-second by-law provides, "the company will be 
liable for losses on property burned or damaged by light
ning." Whether this clause, when considered in connexion 
with the charter and other provisions of the by-laws, may be 
construed to mean, that it will be responsible for damage 
by fire happening from lightning, and thus be made to con
form to the charter, it may not be important to inquire. For 
if it will not admit of such a construction, it cannot enlarge 
the power of the company and enable it to make contracts 
not authorized by law or its charter. The powers of a cor
poration are derived from the law. They cannot be enlarg
ed by any act of the corporate body. 

The loss, for reco,,ery of which this action has been com
menced, as stated in the declaration, is, "the said meeting
house was accidentally, and by misfortune, struck by light
ning and thereby greatly torn, split, and shattered, in its tim
bers and material, and damaged to the amount of one thou
sand dollars." 

The particular account of tho property lost or damaged, 
presented by the plaintiffs on oath, as required by the fif
teenth article of the by-laws, is in accordance with the alle
gations contained in the declaration. In neither is there any 
allegation of a loss by fire happening by lightning. 

The proof of loss introduced, is of such a loss as is alleg
ed. One witness states, "there was burning in places that 
charred the wood so as to make a coal; the burning was 
not extensive; the burning alone would be merely nomi
nal." For such a merely nominal burning, the plaintiffs have 
very properly made no claim. 

As their loss claimed was not covered by their policy, the 
action cannot be maintained. Plaintijfs nonsuit. 

How ARD, RICE, HATHAWAY and CUTTING, J. J., concurred. 
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HAM o/ als. petitioners for partition, versus HAM. 

In a petition for partition, if an issue is presented as to a piece of land, which 
the presiding Judge is unable to determine whether it is included in the pe
tition or not, he may authorize such an amendment or variance of the plead
ings, as will prevent the jury from finding upon an immaterial issue. 

Such amendments are allowed without costs to either party. 

If the parties· to a suit put in issue a matter, which is incapable of being legally 
made so, the Court may direct the pleadings respecting it to be struck out or 
disregarded. 

And the omission of the jury to find such an issue is no ground of excepti01~. 

ON EXCEPTIONS, WELLS, J., presiding. 
PETITION FOR p ARTITION • 

.Among other pleas, the respondent pleaded, "that at the 
time of preferring said petition, he was, and ever since has 
been, sole seized of the following lot of land included in 
said petition, containing ten acres, and describing it, &c., 
and that he is entitled to hold the same in fee, and prays 
judgment, &c. 

The replication alleged that the petitioners ought not to 
be precluded from having partition of the premises describ
ed in the plea of respondent, &c., and tendered an issue to 
the country. · 

The boundaries and description of the land described in 
the petition appear in the opinion of the Court . 

.After all the evidence was out, the presiding Judge in
structed the jury that, as to the ten acre lot, one question for 
their determination, which the parties made, was, whether it 
was embraced in the petition for partition; aud if they did 
not find it so embraced in the petition, they need have 
nothipg to do with it. It was out of the case; but 
they would examine the petition and compare the descrip
tion of the land in it, with. the land upon the face of the 
earth, to ascertain whether the ten acre lot was or was not 
embraced in the petition; and that it would be necessary, in 
order to preserve the rights of the parties, for them to be 
able to state how they found that fact, upon the bringing in 
of their verdict. 
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After the Judge had ceased to charge the jury, the counsel 
for the respondent requested this instruction; "that the pe
titioners were not at liberty in this stage of the proceedings 
to deny that the ten acre lot is embraced in the said petition; 
as they have taken issue upon the respondent's plea of sole 
seizin, and have not disclaimed as to the ten acres, but still 
claim it before the jury." 

Whereupon the counsel for the petitioners moved for leave 
to amend their replication, and instead of traversing said plea 
of sole seizin, to set forth that they were seized as tenants in 
common of the premises described in the petition. Which 
motion was resisted by the respondent, without the payment 
of costs up to the time of trial. 

But the Judge allowed the amendment, without allowing 
costs to the respondent. 

The jury returned a verdict for the petitioners, and found 
, that the ten acre lot described in the respondent's plea was 
not embraced in the petition. To all of which rulings, de
cisions and instructions, the respondent excepted. 

D. Goodenow, in support of the exceptions. 

J. Shepley, contra. 

SHEPLEY, C. J. - In the petition for partition the land is 
described as "the homestead farm, which formerly belonged 
to George Ham, of said Shapleigh, deceased, and which was 
conveyed by William Ham to said Rufus Ham and 'l'homas 
Ham by deed bearing date on the eighth day of April, A.. D. 
1823," except about fifteen acres described; "the said farm 
adjoining on the south on the Lord place, now occupied by 
William Ham; on the westerly side on land of Jacob Ham, 
of Thacher Ricker, and the road ; on the north side on land 
of William Sayward and son, or on land of one of them; 
and on the east on land of Libbeus Ham, of Levi Ham, of 
William Ham, and Gideon Ross," excepting the same fifteen 
acres. 

The respondent, with other pleas, pleaded sole seizin in 
"one other lot of land, included in said petition, containing 
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ten acres," and particularly described. To this plea, there 
was originally a replication alleging, that the petitioners 
were seized thereof as tenants in common, and an issue to 
the country was joined. 

The jury were instructed in substance, if they did not find 
the ten acre lot was embraced in the petition, " they need 
have nothing to do with it. It was out of the case." 

That lot appears to have been included in the farm of 
the respondent, and not to have been separated from it by 
any fence. The farm of the respondent did not constitute, 
under that designation, any part of the description of the 
land described in the petition. 

That lot was also embraced in the plan of the land, but 
it was placed there at the request of the respondent. These 
facts might afford no proof, that the land described in the 
petition included that lot. If the latter clause of that de
scription were alone regarded, it might be included; but 
this could not be ascertained without proof to locate the 
land and the road, to which the land is described as ad
joining. 'fhe description of the land in the petition does not 
require, that it should be bounded entirely by the lands of 
others named, and by the road; but only that certain portions 
of it should adjoin them. Whether the ten acre lot was a 
part of the land described in the petition, would not be 
determined by considering both clauses of the description. 
It does not appear to have constituted a part of the farm 
designated by the first clause, but this could not be deter-, 
mined without proof aliunde. There not appearing to be 
any inconsistency between the two clauses, if the jury should 
find, that it was not included in the land described in the 
petition, it would be a lot of land not only not in contest, 
but one, that could not be the subject of contest in those 
proceedings. 

If parties, by their pleadings, put a matter in contest, by 
an issue in due form, which is incapable of being legally 
made so, they merely raise an immaterial issue, and when 
it becomes known to the Court to be such, it is its duty to 
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prevent it being the occasion of trouble to the jury or to 
a correct determination and judgment on the matters of 
litigation. The omission of the jury to find such an issue 
would be of no importance. Ray v. Clemens, 6 Leigh. 
600; Thornton v. Sprague, Wright, .645. 

The instructions were therefore entirely correct. 
If the presiding .Judge could have been certain, without 

the finding of a jury, that the ten acre lot was not included 
in the land described iu the petition, he might have dii-ected 
the pleadings respecting it to be struck' out or disregarded. 
Not being able to determine that, without the assistance of 
a jury, he might, at any stage of the trial, authorize such an 
amendment or varianee of the pleadings, as would prevent 
a :finding upon an immaterial issue. 2 Saund. 319, b, note 
6; Strout v. Durham, 23 Maine, 483. 

It docs not appear to have been in accordance with the 
English practice or our· own, to allow costs to either party 
in such cases. Exceptions overruled. 

HOWARD, RrcE, HATHAWf.Y and Cun'ING, J. J., concurred. 

COUNTY OF CUMBERLAND. 

( *) DEERING 9'• als. versus ADAMS. 

A construction, by which a freehold estate shall be in abeyance, is to be avoid
ed, if possible. 

In the construction of a will, the intention of the testator is to govern, when 
not at variance from recognized_ rules of law. 

This intention is to be ascertained by comparing all parts of the will together, 

Upon such a comparison, that construction is to be given, which will best com
port with the general objects, and least conflict, with particular provisions of 
the will. 

Although a will may not contain any express words of grant to executors, or 
any technical words of limitation to them, yet, by implication, a fee will vest 
in them, if upon a view of the whole will, such a fee be indispensable for 
effectuating the objects of the testator. 
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When a will creates trusts, which require for their effectual execution an 
estate in fee, such estate will be implied . 

.A will prohibited for twenty years the vesting of the real estate in the heirs at 
law, who were the minor grand-children of the testatrix, and gave to the 
ex>ecutors the entire care and management of it during that period; - re
quired that, from the income, the grand-children should be supported and 
edncared, and the surplus income invested by the executors;-that during 
the twenty years the estate should reip.ain undivided, and that immediately 
afterward it should yest in the grand-children; - prohibited any sale of it 
by the executors, but authorized them to lease it and to exchange a specified 
part of it for other land, and to execute deeds therefor ; - required that, 
upon the marriage of the female grand-children, the executors should pro
tect the portion of each one of them from the control of their respective hus
bands ; - and provided that, if within the twenty years the grand-children 
should all die without issue, the estate should be appropriated for relieving 
the poor of the vicinity, in such manner as the executors should prescribe: -
Held that, by construction, the executors took a fee simple in trust, defeasible 
at the end of the twenty years, or when the trusts created by the wiU should 
have be..~n accomplished. 

One expressly appointed 1:'xecutor, and also by construction of the will consti
tuted trustee, and having given bond as executor, is considered to have 
declined the office of trustee, unless he have given bond in that capacity 
also. 

In such case the sttrtut,e provides that a trust£€ may be appointed by the 
Judge of Prebate. 

ON REPORT from Nisi P,riqts, WELI,s, J., presiding. 
'\VRIT OF ENTRY. 

Edward D. Preble, with his family, resided wit!t his moth
~r, Mrs. Mary Preble, in the mansion house owned by her. 

He died there, leaving a widow. He also left a son and 
two daughters, who are yet minors. While his widow and 
,children were still residing in the house, Mrs. Mary Preble 
<lied, possessed of a very large estate, which she disposed 
of by will. 

After making several legacies, and specific devises, she ap
pointed these demand&nts to be executors of the will. The 
will having been duly approved, they accepted the trust and 
gave bonds as executors. In the will tp.e testatrix directed 
that the executors should also be guardians to her said 
grand-children, and that they should have the entire care and 
management of her estate for the benefit of said grand-

VoL. XXXVII. 34 
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children;" that after the payment of the legacies her "whole 
estate, real, personal and mixed, shall remain and be kept 
under the care and management of the persons named as 
executors and guardians aforesaid, to be by them managed 
with care and prudence for the benefit of my said grand
children, and so to continue and remain for the period of 
twenty years, from the time of making this will; during all 
which period, the whole of said property is directed and in
tended to continue and be kept in that condition, undivided, 
under the care and management of the said executors and 
guardians for the purposes aforesaid, until the said period 
shall fully expire ; and that the said persons shall have all 
the necessary powers therefor. 

Further provisions of the will were, that so much of the 
income and profits of my estate, as may in the judgment of 
the executors and guardians named herein he necessary and 
proper, shall he applied to the education and support of 
my said grand-children, and for suitable provisions out of 
the same, in case of their marriage, and coming to have 
families before the said period shall elapse; and the re
mainder thereof shall he by them duly inYested from time 
to time in some safe and judicious manner, according to 
their best judgment, to be added to my said estate, until 
my said grand-children shall become entitled to receive the 
proportions respectively intended for them by this will. 
And my further will and direction is, that said executors 
and guardians shall not have power to sell any part of my 
real estate, during the minority of my said grand-children, 
or the period fixed in this will; but that it may be managed 
in any other manner so as to become productive, and the 
interest, income and profits thereof only, applied as before 
directed; - also, that, at the cxpirati'On of said period of 
twenty years, tho whole of my said estate and property, shall 
be equally divided among those of my said grand-children, who 
may then be living, and the lawful issue of any one or more· 
that should then be deceas(!d, in the same proportion that 
would belong to any such grand-child if living. And if 
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either of my said grand-children should then be deceased 
without leaving lawful issue living at the end of the said 
time fixed, then the whole thereof shall go to the surviving 
grand-children or grand-child, or lawful issue of any deceas
ed grand-child, in such proportion as aforesaid; or if there 
be but one surviving grand-child, or issue but of one, then 
the whole to go to such single grand-child, or his or her 
issue as aforesaid. And that said. estate shall not vest in 
them or either of them before the end of that period in any 
manner; - also, that, in case of the marriage of either of 
my g-rand-daughters, at any time before they may be twenty
one years of age, or after, it shall be the duty of the said 
executors and guardians, or whoever may be appointed in 
their places, and be invested with their powers, to secure or 
cause the portions of property that may be coming to such 
grand-daughters, at the expiration of said period of twenty 
years, or to either of them, to be so secured for their or her 
own use and benefit, as not to be subject to the control and 
disposition of their or either of their husbands; and this 
direction not to be altered by any request or consent of 
either of such grand-daughters thereunto; - also, that if all 
my said grand-children should die without leaving any law
ful issue in being, before the said period of twenty years shall 
expire, the whole of my remaining estate and property shall 
be given and appropriated to constitute a fund for the com
fort, relief and welfare of the poor and distressed within 
the city and neighborhood of Portland, and the interest or 
income thereof shall be alone applied to those objects and 
purposes, in such manner as the persons named and appoint
ed as executors and guardians herein, or the major part of 
them living, shall prescribe and determine·, so as to carry 
this disposition into effect in the manner they shall consider 
best to accord with my intentions. And to prevent any 
failure of my will, and to carry out my intention in that re
spect, in case my said executors should from death, or any 
other cause, fail to make and fix upon the establishment of 
any fund or plan for the purpose intended, by the expiration 



268 WESTERN DISTRICT. 

Deering v. Adams. 

of the period aforesaid, in that event, the care and manage
ment of the trust fund so finally to be formed therefor, shall 
be vested in and devolved upon the trustees of the charity 
fund of the First Parish in Portland, of which my deceased 
mother was a founder; and the income of such fund, shall 
in that case he applied and appropriated in such manner as 
the said trustees, together with the pastor of said parish, shall 
think fit and direct, alwafs for the bodily and religious com
fort and welfare of the poor and destitute that shall he• 
suitable objects of such charity within the said city of Port
land and vicinity, as a charitable fund for that purpose for
ever. .And for that purpose that the estate so devised shall 
vest in the said First Parish, in trust only, to be disposed of 
therefor as aforesaid; unless my said executors shall make 
some other prior effectual provision to that end;. and that 
the said trust shall always attach and adhere to ·said estater 
in whatever hands the same may be holden, or to whomso
ever the same might otherwise legally come . 

.A codicil authorized the executors or a majority of them 
to exchange or divide any lands in said Portland, owned by 
me, with the heirs of my late brother, James Deering of 
Westbi·ook, from time to time, and in such portions and 
manner as they may judge most judicious, and for the best 
interest of my estate; and on such exchange or divisionr 
to execute and deliver deeds of release and quitclaim, ancl 
to receive such conveyances in exchange as may be legally 
made in pursuance of such partition or exchange. 

The codicil also authorized her e.xecutors to lease any 
portion or portions of my estate, on such terms, to such 
persons, and for such periods of time as they may think 
best i and to make, execute and deliver such instruments 
as may be legally required to accomplish the several pur
poses herein appointed. 

The widow of Edward D. Preble intermarried with John 
M . .Adams, who has been duly appointed guardian to the 
said children of Edward D. Preble. See 34 Maine, _41. 
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.Adams, with his wife and her said children, have continued 
to occupy, and still do occupy the said mansion house. 

This writ of entry, to recover possession of the mansion 
house, is brought against .Adams by the said executors, in 
the alleged capacity of "executors and devisees in trust 
under the will of Mrs. Preble." 

The case was submitted to the Court, for nonsuit or 
default, as the principles of law may require. 

Fessenden o/ Deblois and W. P. Fessenden, for the 
demandants. 

Adams, pro se, assisted by Fox . 

.APPLETON, J. -The power of devising is a legal incident 
to ownership, and its full enjoyments is one of the most" 
sacred rights attached to the possession of property. It 
gives encouragement to industry. - It stimulates accumula-, 
tion. - It furnishes new motives to the love of the parent' 
and increases the strength of parental authority. - It adds 
new incentives to obedience to the child, and provides ad
ditional assurances against his misconduct or ingratitude. 
By extending the power of the present generation over the 
next, it enables old age to command kindness and respect, 
and strengthens the ties which bind it to youth. 

In construing the various provisions of a will, the in-
tention of the maker is first to be ascertained, and when / 
not at variance with recognized rules of law, must govern. 
The objects which the testator had in view, if they contra-
vene no existing law, should always be carried into effect. 

In examining the will of Mrs. Preble, it is apparent, that 
it was her intention that the large estates, Jvhich at the ex
piration of twenty years were to vest in her grand-children, 
should, during that period, be under the control of her exe
cutors or those who by the appointment of the Judge of 
Probate were to succeed to their rights. The heirs at law, 
who were to become the ultimate objects of her bounty, 
were to be educated and supported out of the income and 
profits of the estate. The excess over what might be neces-
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sary for that purpose, was from time to time to be invested 
for their benefit, and be added to her estate, until her 
grand-children should become entitled to receive the pro
portions respectively intended for them by the will. The 
executors arc to have the general control and management 
of the estate, and may lease it for an indefinite period, and 
the heirs at law, in no event, arc to interfere with the estate 
or its income before the expiration of the twenty years from 
the date of the will. In case of marriage before that time, 
suitable provisions are to be made for the support of their 
families by the cxecutorn. 

The defendant claim~ that, on the demise of the testatrix, 
the fee instantaneously vested in the heirs at law, and th.at, con
sequently, the plaintiffs cannot maintain the present suit. By 
the ninth section of the will, it is provided, a that said 
estate shall not vest in them, or either of them, before the 
end of that period in any manner." The clear and express 
provisions of the will arc, that the estate shall not vest 
during the twenty years limited in the will. If there be a 
question, where by the will the fee may be during this time, 
there is none as to where it shall not be. No language can 
more clearly and definitely express the idea, that the estate 
shall not be in the grand-children for the period of twenty 
years, than the terms "shall not vest." More plenary eYi
dcncc of intention, the language does not allow. Unless, 
then, vest and not 1:est are identical in meaning, if regard be 
had to the provisions of the will, it is obvious where the fee 
is not to be till the expiration of the period limited in the 
will. 

But during these twenty years, in which, in most explicit 
terms, the fee is inhibited from being in the heirs, where docs 
the estate vest? If the title is to be asserted, if real ac
tions are to be brought, if rights of property are to be vin
dicated, who is to commence the necessary suits, to assert 
the title, or to vindicate violated rights? If rents are unpaid, 
if trespasses arc committed, who during this time is to 
enforce the payment of what is due? A.nd in whose name 
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arc damages to be recovered, for any injuries which the 
estate may have sustained'? 

"It is a principle of the highest antiquity, that there 
should always be a known and particuiar owner of every 
freehold estate, so that it should never, if possible, be in 
abeyance." 1 Greenl. Cruise, 52. But if the estate is by 
the will prohibited from vesting in the heirs, and if it vests 
no where by the will, it must necessarily be in abeyance. 
Such a construction, then, should, if possible, be given to the 
whole will, as may prevent the estate either from being in 
abeyance, or from vesting against the declared purpose of 
the testatrix. 

While the testatrix by her will prohibits the estate from 
vesting in the grand-children during the period of twenty 
years, she most explicitly declares, that the executors "shall 
have the entire control and management of (her) said estate, 
to be holden and managed hy them for the benefit of her 
grand-childr~n, agreeably to the provisions and directions 
contained in this present will;" and that "the whole estate, 
real, personal and mixed, remaia and be kept under the care 
of the persons so named as executors and guardian,;," and 
"so continue and remain for the period of twenty years 
from the making of this will." She further prm-ides that 
"so much of the income and profits of the estate, as may 
in the judgment of the executors and guardians named 
herein, be necessary and proper, shall be applied to the 
education and support" of her grand-children, and any re
mainder "shall be duly invested from time to time in some 
safe and judicious manner," to be added to her estate," until 
her said grand-children shall become entitled to receive the 
proportions respectively intended for them by this said 
will." The executors arc further empowered "to lease any 
portion or portions of tho estate for such periods of time 
as they may think best," and to exchange or divide any 
lands in Portland owned by her with the heirs of her late 
brother, James Deering," and on "such exchange or division, 
to execute and deliver deeds of release and quitclaim, and 
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to receive such conveyances in exchange, as may be legally 
malle in pursuance of such partition or exchange." "In 
case of marriage of either of her grand-daughters at any time 
before they may lie twenty-one years of age, or after," it is 
made the duty of the executors or guardians "to secure or 
cause the portions of property, that may he coming to such 
grand-daughters at the expirati?n of twenty years, or to 
either of them, to be so secured for their or her own use 
and benefit, as not to be subject to the control and dispo
sition of their or either of their husbands; and this direc• 
tion not to be altered by any request or consent of such 
grand-daughters thereto." In case the grand-children referred 
to should die without i:3sue, before the expiration of twenty 
years, then the who le estate is given and appropriated to 
constitute a fund for the pl)or of Portland and vicinity, and 
the income or interest is to he applied to those objects and 
purposes, in such manner as the executors shall prescribe 
and rleterrnine, and in case of any failure on their part to 
carry this portion of the will into effect, it is provided that 
the care and rnmia;;ement of the trust fund so to he formed, 
"shall be vested in and devolved upon the trustees of the 
charity fund _of the first parish," and "the estate so devised 
shall vest in the first parish in trust only, to be disposed of 
us aforesaid, unless the executors shall make some other 
prior effectual pro,ision to that end." 

If the estate were to be deemed as having vested in the 
heirs, on the demise of the testatrix, then all control over 
it will have passed from her, and the various provisions by 
which it is to he secnred in case of marriage, to her grand
dau,rhters, or in the eYent of their death without issue 
within twenty year,,, to ·vest in the first parish, in trust, for 
the objects of the will, become ineffectual. _If the fee de
scends to the heirs, then the executors will be unable to 
secure the estate to the grand-daughters, or by any act of 
theirs, withdraw it from the control of the husbarids, so far 
as they may legally have any. If they all should die within 
twenty years, the estate would descend to their heirs, and 
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the contingent bequest would entirely fail. If the estates 
were vested in them, they would follow the general law of 
descents. But the will provides that it shall not vest in 
them, and that if they die within a limited time, the estate 
shall not go to their collateral heirs, but to a new object 
of the bounty of the testatrix - the poor and distressed 
within the city of Portland, and its neighborhood. If the 
estate vests, and the fee passes to the heirs on the death 
of the grandmother, some of the provisions of the will 
must inevitably be defeated. 

The intention of the testatrix must be gathered from all 
parts of the will, and such a construction must be given, 
as may best comport with its general objects, and as will 
least conflict with particular provisions. It is clear that no 
fee is given in express terms to the executors as trustees. 
If it be deemed in them, it must be by implication and for 
the more effectual compliance with the wishes of the testa
trix. When there is an express devise, there is no occasion 
of resorting to implication. It is only when words of de
vise are wanting, that this necessity ever arises. "Before 
an implication is raised," observes Sir W. GRANT, in Pullen 
v. Randall, 1 Jae. & Walk. 196, "there must be an absence 
of express devise, and in opposition to a devise it can never 
be raised." "If" says WALWORTH, Oh., in Rathbone v. 
Dyckman, 3 Paige, 27, "the particular devise or bequest 
cannot be reasonably accounted for, except upon the suppo
sition that the testator intended to make the corresponding 
disposition of other parts of his property, or of previous · 
estates therein, the Court will carry into effect the intention 
of the testator, by implying such corresponding disposi
tion." A devise of such an estate will be implied, as will 
effectuate the purposes of the will. " The result of the 
authorities is," says KENYON, C. J., in Doe v. Applin, 4 
T. R., 89, "that the Court is to put such a construction on 
the whole of the will as will best effectuate the general in
tention of the devisor, contrary to one of the limitations, 
if a general principle will defeat the general intent." It is 

VOL. XXXVII. 35 
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well settled, that when there are trusts to be executed, 
which require for their effectual execution an estate in fce7 

it will be implied. Oates v. Cooke, 3 Bur .. 1686. So 
it has been held) that a legal estate passed to the trustee, 
though there was no direct devise to him no-r to trustees 
to preserve contingent remainders. Doe v. Homfray, 33 
E. C. L., 55. 

Much reliance has been placed on tho case of Schauber 
v. Jackson, 2 Wend. 147 which in some very essential par
ticulars resemble::; the case at bar. There the testator1 after 
giving his son twenty shillings for his birthright, in express 
terms excluded this son from having any further claims, and 
as being his heir at law, or by any other pretext, pretence7 

color or show whatsoever. Tho Chancelor held that "there 
being no good devise of the legal estate, either to the chil
dren or to tho executors, it could not prevent tho descent 
of tho estate upon tho heir at law, who, in such case, holds 
the same in trust for tlrose entitled to the proceeds thereof 
under the will, until th.o execution of the power of salo.,r 
This view of the law is controverted with much ability by 
Oliver, Sflnator. Hore the u intent," sayti he, "is clearly and 
pointedly expressed, that his heir at law, as such1 should be 
debarred from any claim or pretence to his real estate; and 
for that purpose a disinheriting legacy was bequeathed to 
him to be paid by tho executors. How thou <~ould the legal 
estate pass by descent to the heir, without directly violating 
tho plain meaning and direction of the will? Was it ncccs
sary that it should so pass, in order to carry into effect any 
of the provisions of tho will? Surely not; for vesting the 
legal estate by implicatim1 of law in the c:xccn,tors, places 
the entire legal control iu the hands of persons to whom i:t 
was the declared intent of the testator to confide the dis
posal thereof, to the use and purposes directed by his will, 
without infringing the legal or equitable rights of any per
son beneficially interested therein." So, in tho present 
case, if tho fee vests in the heirs at law, the plain language 
and obvious meaning of the testator is disregarded. If it 

/ 
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were to be deem.ed as conferring on them a trust estate, 
then,;it would make them the depositaries of the legal estate, 
for tl).e fulfilment of trusts which are confided to the execu
tors, which trust estate, after a certain time, is to cease, and 
the heirs then to hold the estates discharged of all trusts. 
Neither of these views do we deem correct. 

The argument, that tho heirs may be disinherited, cannot 
bo considered as entitled to much consideration. The time 
in which thei.r rights are to become vested, is only postpon
ed. They take when and as the testatrix intended. If 
those for whom she intended the estate should decease be
fore it should vest in them, it will then vest where and as it. 
was the design of the testatrix it should. And only upon 
the construction we have given to her will, can such be the 
result. 

It follows then, that the executors take under the will a 
fee simple estate in trust, defeasible at the end of twenty 
years, or when the trusts in the will shall be complete and 
ended. 

The plaintiffs claim to recover as trustees. While the es
tates are thus devised in trust, and a trust estate is ~reatcd 
by and under the will, still it does not irncessarily follow, that 
this suit can be maintained. R. S., c. 111, § 1, requires, that 
trustees before entering upon the duties of their trust, shall 
give a bond with certain prescribed conditions. The duties 
of executors and trustees are separate and distinct, and 
separate and distinct bonds must be given. The bonds 
given by executors will not protect the estate against the 
non-foasance or misfeasance of the trustees, though they be 
the same individuals. No bonds have been given by the 
plaintiffs as trustees. The bond required by statute not 
having been given, tho plaintiffs cannot maintain this action. 
Groton v. Ruggles, 17 Maine, i37; Williams v. Cushing, 
34 Maine, 372. Tho same statute,§ 3, provides, that when 
a trustee neglects to furnish tho required bond, the Judge of 
Probate shall allow a time within which it must be filed. 
If not filed within the time allowed, he is considered as 
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having declined the trust. If those appointed trustees by 
will, decline or resign the trust or die, in case no adequate 
provision is made for supplying the vacancy, it then, by § 7:, 
becomes the duty of the ,Judge of Probate, "after notice to 
all persons interested," to appoint a new trustee to act alone 
or jointly with others as the case may be. It is thus ap
parent that the interests of all are protected by the pro-
visions of the statute. Plaintiffs nonsuit. 

SHEPLEY, 0. J., and TENNEY, J. concurred. How.ARD, J.,. 
concurred in the result. 

(*) JORDAN versus YOUNG. 

A receipter to the officer for property attached on a writ, is incompetent as a 
witness for the defendant on the ground of interest. 

That interest, however, may be dislodged by a deposit made with him of money 
sufficient for his indemnity, with authority to appropriate it for that pur
pose. 

And this will be the result of such a deposit, though made by the attorney, of 
his own money, without previous authorization from the defendant. 

The master of a vessel, merely as such, has no authority to order repairs in the 
home port. 

A vessel, moored at the wharf, in a town adjoining that in which the owner 
resides, is at her home port. 

Enrollment at the custom house is evidence, but not conclusive evidence, to 
show who is the owner and who is the master of the vessel. 

ON EXCEPTIONS from Nisi Prius, SHEPLEY, C. J., pre
siding . 

.AssUMPSIT on account annexed to the writ for $14,33; the 
ad damnum being laid at $20,00 .. Upon that writ a schoon
er was attached, the property of the defendant, which was 
receipted for to the officer by the firm composed of Charles 
E. Sawyer and Levi Sawyer. The receipt was signed in 
the co-partnership name, and was accepted by the plaintiff, 
as satisfactory security. 

The plaintiff having closed his testimony, the defendant 
called said Charles E. Sawyer and Levi Sawyer, as witnesses. 
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They were objected to on the ground of interest, as being 
receiptors for the schooner. 

The defendant's attorney then, of his own money and with
out any authorization from his client, lodged in the hands of 
one of the co-partners $20,00, to indemnify against their lia
bility as roceipters; whereupon they were admitted as wit
nesses. 

Tho plaintiff is a ship carpenter, resident in Portland. 
The defendant resides in the adjoining town of Cape Eliza
beth. Tho account in suit is for services rendered in re
pairing the schooner, when lying at the wharf in Portland. 
It was shown by the plaintiff, that the labor was rendered; 
that the repairs were indispensable to the sailing of the 
vessel; and that the vessel was being· loaded while tho repairs 
were being made. 

What further evidence was given, on either side, the case 
does not show; but from tho instructions requested, and the 
instructions given to the jury, it is inferable that the plain
tiff produced a copy of the custom house enrollment, in 
which the name of one of the Sawyers appeared as master; 
and that tho repairs were ordered by some person thus acting \ 
as master, also, that Capt. Sawyer testified, for the defend
ant, that his employment as master, ceased upon the arrival 
of the schooner at Portland, from her former voyage. 

The plaintiff requested that the following instructions 
might be given by the Judge to the jury. 

1. That the custom house enrollment is evidence of the own
ership of a vessel, and also of the authority of the master. 

2. That the owners of a vessel are in all cases liable for 
repairs done upon her, and that no transaction with an 
agent, short of actual payment, will discharge them. 

3. That the owner of a vessel, in a home port, is liable 
for necessary repairs, if made under authority of captain, or 
agent, or factor in charge of the vessel. 

4. That if Sawyer was acting as agent, in charge of the 
vessel, the owner residing at a distance, tho owner is liable 
for necessary repairs ordered by him. 
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Tho jury wore instructed to consider whether the repairs 
were made by order of the owner, or by the order of any 
authorized agent of his; that the owner might authorize the 
master, or any other person to act for him, and to direct the 
repairs, and if they were found to have been made by his 
order, or by the order of any such authorized agent, the 
plaintiff would be entitled to recover; that if they did not 
so find he would not be entitled to reconr; that the master 
of a vessel, without any other authority than that derived 

.from his official capacity, was not authorized to order 
repairs to be made upon a vessel in her home port; that 
if they found the defendant to be a resident of Cape Eliza
beth and the vessel to be moored at a wharf in Portland, 
when the repairs were made, she must be considered to be 
in her home port, and the master, as such, would not be au
thorized to order repairs; that the enrollment of a vessel is 
evidence of ownership, and of the master's name at the time 
when the enrollment was made, but the enrollment does not 
prove that the same person continued to be master for sev
eral months' subsequent to that time; that, if they beliend the 
testimony of the person stated to be master in the enroll
ment, that he ceased to be master when the vessel was hauled 
in to the wharf for the winter, and that he was not reap
pointed until after the repairs were made; such testimony 
should be regarded as sufficient proof that, at the time of 
making the repairs, he was not master, although his name 
remained as master in the vessel's papers. The instructions 
requested were not given further than thus specified. 'fhe 
verdict was for the defendant. 

To the admission of the two witnesses above named, the 
refusal to give the requested instructions, and also to the 
instructions given, the plaintiff excepted. 

O'Donnell, for the plaintiff. 

Munger, for the defendants. 

WELLS, J. - It is contc,nded by the plaintiff, that the in
terest of L0vi Sawyer and Charles E. Sawyer, who were 
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receipters in their co-partnership name for the property 
attached in the suit, and who were introduced as witnesses 
by tho defendant, was not removed by the deposit with one 
of them for the benefit of both of a sum of money equal to 
the damages demanded in the writ. It does not appear, 
that they were liable as receiptors for any greater sum, nor 
is it contended that they were, but it is insisted, that the 
act of the attorney was unauthorized. The cases cited 
show, that whore money is placed in the hands of a receipter 
by tho party calling him, sufficient to cover his whole lia
bility, he is a competent witness for such party. Although 
an attorney might not lie under any legal obligation to 
deposit money in such case, there is no law that forbids 
him from doing it, and when it is received by tho witness 
as a fund out of which he may discharge his liability, he 
can no longer have any interest in the controversy. Ho is 
supplied with money, not a more indemnity, which may fail, 
to the full extent of any claim, that can lrn made upon him, 
and tho act being done for tho lienefit of the defendant, it 
may well be presumed, that he would assent to it. The 
question docs not turn upon the legal liability of the de
fendant to reimburse the attorney, lrnt upon the effect of 
the payment of the money to the witness. .And it is not 
porceivc<l, why its reception does not place him in a posi
tion entirely indifferent between the parties. 

It Joos not appear, by the facts stated in the exceptions, 
who ordered the repairs, which were made upon the vessel, 
or in whose employment she then was. The jury were in
structed, "that a master of a vessel without any other 
authority than that derived from his official capacity, was : 
not authorized to order repairs to be made upon a vessel in 
her home port, that if they found the defendant to be a resi
dent of Cape Elizabeth, and the vessel to be moored at a 
wharf in Portland, when the repairs were made, she must 
be considereed to be in her home port, and the master as 
such would not be authorized to order repairs." 

It might lie inferred from this instruction, that the repairs 
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were ordered by the master, but the case docs not so state. 
But if they were ordered by him, the instruction appears to 
be correct. The master of the vessel can do all things ne
cessary for the prosecution of the voyage. But this author
ity does not usually extend to cases where the owner can 
personally interfere, as in the home port. If the vessel be 
at a home port, but at a distance from the owner's residence, 
and pro,dsions or other things require to be proviJcd prompt
ly, then tho occasion authorizes the master to pledge the 
credit of the owner. .Abbott on Shipping, (Perkins' ed.) 17 8; 
John v. Simons, 2 .Adol. & Bll. N. S. 424; Stonehouse Y, 

Gout, lb. 431. There is nothing in the present case to in
dicate an exigency so pressing as to preclude an applica
tion to the owner before the repairs were made, and tho 
master, merely as such, could not make tho owner liable 
for them. The owners of a vessel arc not liable for re
pairs, unless they are made by their order, or by the direc
tion of some one, who has a right to act for them. 

Tho enrollment is evidence of ownership, but not conclu
sively so, and the owner.s may part with tho control of the 
vessel by chartering her or letting her on shares, and thus 
not be liable on contracts made by those in whose employ
ment she may be. Danie v. Hadlock, 4 Pick. 458; Colson 
v. Bonzey, 6 Greenl. 4 74. The master is agent of the own
ers only so long as he acts for them. They can discharge 
him at any time, and put an end to his authority. The en
rollment is evidence of what it declares at the time it is 
made, and it may be presumed that the same facts exist un
til a change is shown. But as other persons than those, 
whose names appear upon the enrollment, may b9 shown to 
be owners, so it may be shown that the person, whose name 
is enrolled as master, has ceased to be such. 

The Judge did not withdraw fro1!1 the jury the right of 
deciding upon the credibility of the person stated to be mas
ter. The meaning of the instruction is, that if the jury be
lieved the facts, to which the witness testified, the legal con-
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struction of them, notwithstanding the enrollment, would 
show that he was not master when the repairs were made. 

E:i:ceptions overruled. 

TENNEY, How A~D and APPLETON, .J. J., concurred. 

(*) SMITH versus CAHOON ~ al. and trustee. 

[n a suit against joint defendants, a person holding goods, effects or credits 
of either of them may be held a-s trustee. 

One, who 'had received personal property from the principal defendant, giving 
therefor his obligation to pay a stipulated price or return the property with
in a prescribed period, is chargeable as trustee, although, when served with 
the process, the time allowed him for making the election had not expired, 
and though, in fact, the election had not then been made 

J:n such a case, there is the same liability of the trustee, though the property 
was but an undivided part of an indivisible article. 

An indcbtment to the principal defendant as surviving partner will subject 
the debtor as trustee, though the suit is against the defendant in his indi• 
vidi,al character, unless it appears either that the fund is needed for the part
nership debts, or that the partnership creditors have taken measures to 
secure its appropriation. 

ExcEPTIONs from Nisi Prius, SHEPLEY, C. J., presiding. 
ON TRUSTEE'S DISCLOSURE. 

The case being called in its order, Fox, for the plaintiff, 
~mggested that it was against a firm which consisted of four 
persons, of whom several were dormant partners; while 
the trustee has testified to his belief that, when the dealings 
were had, concerning which he is called to disclose, the firm 
consisted of two persons only. The counsel contended 
that the ascertainment of this disputed fact is material to a 
right decision, and that it could he had only through the 
verdict of a jury. He therefore proposed that this question 
be sent to the jury, before any adjudication upon the dis
-closure. 

SHEPLEY, C. J. -There is no necessity that the principal 
action be tried before the trustee's disclosure be adjudi
cated upon. If not trustee, he may be now discharged. If 

VoL. xxxvn. 36 
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adjudged trustee, no final judgment can be entered against 
• him, unless the plaintiff recover against the principal de

fendant. There is, on tho disclosure, a legal question to be 
decided. Under the new law, the principal case stands on 
the jury docket. The case on the disclosure is here. When 
the liability of the trustee is ascertained, this part of the 
case goes back to tho county docket, for the jury trial. 

From the disclosure the following facts appeared: -
There was in Portland a business co-partnersliip, under 

the name of Turner & Cahoon. George Turner and James 
B. Cahoon were members of the firm. 'rurner died. Ca
hoon was the executor of his will, and continued to carry 
on business in tho same company name. On October 3, 
1851, the trustee recc:ived of Cahoon, as surviving partner 
of the firm of Turner & Cahoon, a steam boiler and fix
tures, valued at $700, for which he gave his obligation to 
pay said Cahoon, by the na.me of Turner & Cahoon, seven 
hm1dred dollars in one year, or reconvey to them the said 
engine boiler and fixtures. 

On October 4, 185 I, the trustee received of the e.r:ecutor 
of Turner's will, a conveyance of three-fourths of two steam 
ferry boats, with coal and slabs for the use of the same, and 
gave therefor an obligation in the following form : -

" In consideration of the estate of the late George Turner 
having sold me three-fourths of the steamer Elizabeth, three
fourths of the steamer Boston, 38 cords of slabs and 225 
tons of coal, I hereby agree to pay said estate or order 
twelve thousand and two dollars in one year, or reconvey 
said boats, slabs and coal, deducting what slabs and coal 
may be used in running the boats. On the same day, Oct. 
4, 1851, the trustee received from Cahoon, as surviving 
partner of the firm of Turner & Cahoon, a conveyance of 
the other quarter of said boats, slaus and coal, amounting 
to $3998," for which the trustee gave an obligation to pay 
in a year or return the property. 

In this part of the disclosure, the trustee states that "the 
said firm, while it existed, was composed, as he ever under-
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stood, and has no donbt, of George Turner and James B. 
Cahoon." 

This action was brought, on Nov. 19, 1851, against" the 
goods and estate, which were of George Turner, in the 
hands and possession of James B. Cahoon as his executor 
and trustee under the last will and testament of said George 
Turner, and also against James B. Cahoon, George W. 
Turner, Joseph E. Turner and Henry M. Turner, co-partners 
with the said Cahoon, as executor and trustee aforesaid, 
under the name and style of Turner & Cahoon." It was a 
trustee writ, and was served on this trustee on the same 
Nov. 19, 1851. 

Cahoon soon afterwards resigned his trust as executor 
of George Turner's will, and an administrator de bonis non .. 
was appointed. Immediately afterwards, on December 21 

1851, this trustee transferred the three-fourths of the steam
boats, slabs and coal, to the said administrator, who received 
the same and cancelled the obligation which the trustee had 
given therefor. On the same December 2, 1851, the trustee, 
at ·cahoon's request, transferred to the administrator the 
other fourth of the same property, and also the steam 
boiler and fixtures, and received back the obligations, ( can
celled,) which he had given therefor. 

On December 16, 1851, the estate of Turner was repre
sented insolvent, and commissioners of insolvency were 
duly appointed. 

As the estate of Turner was thus under process of insol
vency, the plaintiff withdrew :.ill claim to hold the trustee 
on account of the three-fourths, of which the conveyance 
had been made by Cahoon as executor. 

In relation to the other quarter, the Judge ruled that the 
trustee was chargeable, and to that ruling the trustee ex
cepted. 

Fessenden o/ Deblois, for the trustee. 
The trustee's disclosure fully dislodges all imputation of 

fraud. The estate of George Turner being under process 
of insolvency, the plainti~ sets up no claim arising from the 
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trade between 11is e:cecutor and this trustee. But the plain
tiff claims to charge the trustee by reason of the arrange
ment made by him with Cahoon as surviu-ing partner, respect
ing the steam boiler and the one quarter of the steamboats, 
slabs and coal. The trade as sworn to by the trustee, and 
as is evidenced by the written contract, -was not an absolute 
purchase of the articles. It was conditional, contingent, de
pendent upon an election subsequently to be made by the 
trustee, whether to consider it a purchase or not. ·when 
the service upon the trustee was made, the time for electing 
had not expired, and the election had not heen made. And 
when it was subsequently made, :it showed that there 1tever 
was a purchase. 

No one can be held as trustee, except upon a promise 
absolutely to •pay money or to deliver other property. R. 
S., c. 119, § 63 i Davis v. Harn, 3 l\lass. 33; Frothing
ham v. Haley, 3 Mass. 68; Willard v. Sheafe, 4 :Mass. 
235. In Thorndike v. DeWo(f, 6.Pick. 120, it is settled, 
that an uncertainty arising from the contract, whether the 
trustee will ever be indebted, makes the liability a contin
gent one, upon which he cannot be charged in a trustee suit. 
Wentworth v. Whittemore, 1 Mass. 471; Randlett v. Jor
dan, 3 Greenl. 47; Chase v. Bradley, 17 Maine, 89 i Bad
lam v. Tucker, l Pick. 400. 

This case comes perfectly within the definition of a con
tingency, as protected in Dwinel v. Stone, 3(} Maine, 384. 

Neither did the trustee's possession" of the articles sub
ject him to this process. For, until the year for making 
the election had elapsed, he had a perfect right to return, a 
right with which the vendor could not interfere. G-iles v. 
Bradley, 2 Johns. Cases, 253. 

Should the trustee be here charged, ho is deprived of a 
valuable right, that of returning tho property. This right 
he was authorized to secure and did secure by the contract, 
and no person, in any form of process, can impair it. 

The articles were undivided and indivisible. If required, 
by the decision in this suit, to deliver the one quarter, it 
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cannot be done without a delivery of the other three quar
ters, upon which the plaintiff admits he has no claim. 

There is also another ground, which we consider fatal to 
the plaintiff's claim against the trustee. 

The firm of Turner & Cahoon consisted only of George 
Turner1 deceased, and Cahoon. This is sufficiently shown 
by the disclosure. Ormsby v. Anson, 21 Maine, 23. 'l'he 
suit is against another firm. With that firm the trustee had 
no dealings. The only person of whom, under any circum
stances, he could be charged as trustee, is the surviving part
ner of the late firm of Turner & Cahoon, J. B. Cahoon. 
The defendants in this suit, as appears from the writ, are 
said to be Cahoon, not as surviYing partner, and the three 
sons of Geo. Turner. These sons never were partners in 
the firm. Cahoon was the only partner, and yet even he is 
not sued as surviving partner. 

The contract, however otherwise construed, was not made 
by the trustee with the three Turners; they had nothing to 
do with it. To hold the trustee, he must either owe the 
principal defendants, or must have in his hands or posses
sion the property of the principal defendants. 

Fox, for the plaintiff. 

TE~SEY, J. -The declaration in the writ is upon paper 
bearing the name of "Turner & Cahoon," a firm alleged 
to consist of the defendants, who are James B. Cahoon, 
George ,v. Turner, Joseph E. 'l'urncr and Henry M. Tur
ner, co-partners with said James B. Cahoon, as executor 
a.nd trustee under the last will and testament of George 
Tarner . 

.According to the disclosure of Pickett, it appears that he 
made a conditional contract, on Oct. 4, 1851, with ,some one 
acting for the estate of George Turner, for three-fourths of 
certain property described, and on the same day another 
contract with James B. Cahoon, surviving part1;1er of Tur
ner & Cahoon, for the other fourth part of the same pro
perty, and took the property into his possession. On the 
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preceding day he purchased certain other property of James 
B. Cahoon, surviving partner of Turner & Cahoon, and 
took possession of that also. He was bound to pay the 
stipulated price of the property to the estate of George 
Turner, and to .James B. Cahoon in one year, unless within 
that time he should elect to re-convey the property. Be
fore the expiration of the year, and before he had elected 
to re-convey the property, service of this writ was made 
upon him. Within the year, and before disclosure was made, 
Pickett did re-convey the property, the portion belonging to 
the estate of George Turner to his administrator de bonis 
non with the will annexed, and the residue to James B. 
Cahoon, the surviving partner of the firm of Turner & 
Cahoon. 

It is not contended that Pickett can be holden as the 
trustee for the part of the property, or the price there
of, which was that of George Turner's estate. Martin v. 
Abbott, 1 Greenl. 333. But the controversy relates to the 
transaction touching the property, which was purchased by 
the supposed trustee of .Tames B. Cahoon, surviving part
ner of the firm of Turner & Cahoon. 

Pickett must be presumed to know with whom he made 
his contracts, and when he states that he made a contract 
with Cahoon as surviving partner of the firm of Turner ~• 
Cahoon, it necessarily implies, that one of that firm had de
ceased, and consequently, that it was dissolved, and that 
such firm was not1 and could not be identical with the firm 
consisting of the defendants, and of James B. Cahoon as 
executor and trustee under the last will and testament of 
George Turner, in the name of "Turner & Cahoon." 

The first ground on which the trustee claims to be dis
charged is, that the "money or other thing," supposed to be 
due from him to the principal defendant, was not due ab
solutely at the time of the service of the writ upon him, 
but depended upon a contingency. R. S., c. 119, § 63. 

At the time of the service of the writ, Pickett held in his 
hands the consideration of his contract with the surviving 
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partner of the late firm of Turner & Cahoon. By that con
tract he had his election to restore the property purchased, 
within a time not then expired, and thereby discharge his 
obligations to pay the stipulated price in money. He had 
either goods or credits in his hands. It was not uncertain, 
whether he had received absolutely the consideration of his 
contract, nor whether he was absolutely bound to fulfil that 
contract, by a return of the property received, or pay its 
agreed equivalent; but the manner in which he should dis
charge it was dependent upon his choice. This is not the 
contingency referred to, in the statute cited for the trustee. 
And in· the cases relied upon in his behalf, the facts were 
sucl1 as to leave it uncertain, whether any goods, effects or 
credits were in the hands of the supposed trustee at the 
time he was served with the process. In this case it was 
otherwise. The right to decide in wiiich of the two modes 
provided, he would fulfil his agreement, did not leave his 
liability in any degree contingent, and he cannot with pro-. 
priety contend, that he was not the trustee of the late firm 
of Turner & Cahoon. He had the power to signify his elec
tion to return the property, in which case, he would hold 
the property subject to the trustee process, in the same 
manner that he would have done, had he been bound abso
lutely to return the property within the time specified in 
the contract. 

Pickett is summoned as the trustee of a firm named in 
the writ, to which he was not indebted; nor had he in his 
hands their property. But he was liable to James B. Ca
hoon, one of the principal defendants, as surviving partner 
of the late firm of Turner & Cahoon. The plaintiffs as 
creditors of the principal defendants were entitled to the 
property in his hands, or the sum due from him therefor, so 
far as it belonged to James B. Cahoon in his individual ca
pacity, provided it was not needed for tbe payment o'f the 
debts due from the firm of Turner & Cahoon. 

It docs not appear from the case, that the creditors of 
that firm have taken any measures to secure this fund for 
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such a purpose. Certain cases have been referred to, as 
supporting the doctrine contended for by the trustee, that 
it mu,;t be shown affirmatively, that there are not outstand• 
ing liabilities of that firm, sufficient to absorb all the pro
perty belonging to it, before any part can he applied to the 
dcht of an indiYidual member thereof. But in the case of 
Whitney v. Monroe o/ trustees, rn Maine, 42, the Court 
hold otherwi::;e. It is said in the opinion, "if they [the 
partnership creditors] would claim and assert any such 
superior right, it was easy for them to have done so, by 
snits against both, summoning the same trustees. The 
Court would then have been called upon to determine who 
had the better title to the fund;" and th~ trustee was 
eharg-ed with the portion which was due from the trustees 
to the principal defendant, as a member of the firm. On 
the authority of this case, the trustee was properly charged. 

Exceptions overruled. 

"\VELLS, HoWARD and APPLETON, J. J., concurred. 

N OTB. - "\Vhen ~aking his disclosure, an interrogatory was propounded to 
the tnrntee, which he declined to answer. 

The plaintiff thereupon applied to the Court for an order upon the trustee 
to answer. 

PE!t CURIAM. - On interlocutory questions of this char
acter, the Court has no power to act. There is no statute 
or rule of practice which prescribes what interrogatories 
shall be propounded, or what shall be answered. 

[n such cases, the trustee, in refusing to answer, acts at 
his peril. 
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(*) FERNALD o/ als. versus CHASE. 

There can be no conversion of prop<'rty by a defendant, without an actual 
possession of it, or tbe "Cxercis" m such a claim of right or of dominion over 
it, as assumes a right to hold the possession or to deprive the other party 
of it. 

To make out a conversion, there must be proof of a wrongful possession,. or 
of the e:itercise of a domi11ion, in ·exclusion or ddiauce of the owner's right, 
or of an unauthorized and injm-ious use, or of a wrongful detention after 
demand. 

A mere declaration of owner.ship, without the taking of any possession, or 
the exercise of any dominion, does not constitute a conversion. 

'Thus, a declaration by an officer that he has attached personal property, with
out proof that he has taken possession, or exercised any dominion or control 
-of it, does milt amo1mt to a conversion. 

Neither will such a declaration. though made by the officer when in contact 
with the property, accompanied by a counting of the articles, and followed 
by a return of an attachment on the writ, and by certifying a copy of such 
'return to the town ckrk, and by the taking of :u1 accountable receipt for 
it as property attached, justify a ruli11g, as matter of law, that there has been 
-a conversion. 

ACTION OF ToRT a.~ainst the slmriff, founded upon the al
leged unlawful act of his deputy in attaching upon a writ 
:against a third person certain saw-logs, cut upon the forest 
I.and owned by the plaintiffs as mortgagees. The writ con
tained a count in trover and three counts in trespass. The 
general issue was pleaded and joined. 

At the trial and at the argument, the defendant's counsel 
,contended and submitted to the Court, that though under 
the statute the writ might be brought either in trover or 
trespass, it could not rightfully combine counts in both. 

At the time when the act of the deputy was committed, 
the logs were frozen into the ice in township No. 8, which 
adjo~ns the town of Monson. 

The case, ( whether on Exceptions or on Report does not 
appear,) details the evidence introduced by the parties. 

So far as necessary to present the legal question decided 
in the case, the evidence tended to show, that Doughty and 
Jackson had jointly cut and hauled the logs under a per
mit from the mortgager; that the deputy had in his hands 

VOL. XXXVII. 3 7 
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for service a writ in favor of Eveleth & Huston, against 
Doughty; that, in company with one of those plaintiffs, he 
went to the logs, walked upon them, counted them, and 
declared to Jackson and some others who were present, 
that he attached them on a writ against Doughty; that he 
neither moved or marked any of them, nor committed the 
care of them to any one; that he returned upon the writ 
that he had attached them; that he took an accountable re
ceipt for the same ; that he filed a certificate of the attach
ment in the office of the town clerk of Monson; that he 
never afterwards saw the logs or interfered with them in 
any manner; that they remained in that situation about ten 
days, when the attachment was discharged by an arrange
ment between the parties to that suit, and notice of it was 
giveii to Jackson; that Doughty, by the procurement of 
Huston, after the ice broke up, drove the logs down the 
river. 

How ARD J., instructed the jury, that if the deputy went 
on to the logs, counted them, attached them, took a receipt 
for them, returned them on the writ as attached, filed a copy 
of his return in the office of the town clerk of Monson, 
the attachment was valid as between the plaintiffs and the 
officer, and that these plaintiffs could not have afterwards 
lawfully taken possession . of the logs, except by civil pro
cess, without making themselves legally responsible; and 
that those proceedings on the part of the officer constituted 
an interruption and interference with the exercise of the 
plaintiff's rights, although they did not incur expense or 
trouble thereby, and that that interruption and interference 
constituted a conversion of the logs, for which trover was 
maintainable. 

Pox, for the plaintiffs. 

·Willis o/ Fessenden, for the defendant. 

SHEPLEY, C. J. - 'fhe action of trover is founded upon 
an allegation, that the property came into the possession 
of the defendant; and yet it is not always necessary to 
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prove, that the defendant has had the actual possession of 
it. There can be no conversion without an actual posses
sion or the exercise of such a claim of right, or of dominion 
over it, as assumes, that he is entitled to the possession or 
to deprive the other party of it. It is upon this principle, 
that a demand of property, and a refusal to deliver it, does 
not amount to proof of a conversion, unless the person, of 
whom it is demanded, has the power to deliver it, or to 
cause it to be delivered. Young v. Smith, 1 Camp. 440. 

The mere declaration of a person, that he is the owner 
of property, without any proof that he has taken possession 
of it, or has exercised any dominion over it, cannot amount 
to a conversion. The element is wanting of actual posses
sion or of the exercise of dominion. So the declaration of 
an officer, that he has attached property, without proof that 
he has taken possession of it or exercised any actual control 
or dominion over it, will not amount to a conversion. It 
can be at most but a claim of special property in it, or of 
a lien upon it, which is less than a claim to be the owner o 
it. 

To make out a conversion, there must be proof of a 
wrongful possession, or of the exercise of a dominion over 
it, in exclusion or defiance of the owner's right, or of an 
unauthorized and injurious use, or of a wrongful detention 
after demand. 

Such will appear to be the law, by an examination of 
some of the decided cases. 

In the case of Baldwin v. Cole, 6 Mod. 212, it appeared, 
that the tools of a workman were detained to compel him 
to continue to work in the Queen's yard. .A. demand and 
refusal, and subsequently a tender and refusal, were proved. 
HoLT, C. J.,. said, the very refusal of goods to him, that 
has a right to demand them, is an actual conversion. 11 For 
what is a conversion but an assuming upon one's self the 
property and. right of disposing of another's goods. 

In the case of McCombie v. Davies, 6 East, 538, it ap
peared, that certain tobacco was in the King's warehouse to 



292 WESTERN DISTRICT. 

Fernald ·v. Chase 

be delivered to the owner upon payment of duties. It ha:d 
been purchased by a broker for the plaintiff; and the broker 
had conveyed and pledged it to t11e defendant as security 
for money advanced. A demand had been made for it on 
the defendant, who refused to deliver it without payment 
of the amount advanced. 'l'he tobacco was entirely subject 
to the defendant's control upon payment of duties, -~nd no 
person could obtain it without his order. ['his was held to 
be a conversion of it. 

In the case of Cnckson v. Winter, 2 Man. & Ry. 3 I 3, it 
appeared, that the defendants had distrained the plaintiff's 
goods and had proceeded to sell them, but none of them 
were removed from his premises, and they were all finaBy 
restored to him under an arrangement for that purpose. 

The decision was, that a conversion was not proved, be
cause the goods though sold were never removed to the in
terruption of the plaintiff's p,os8ession, and were ultimately 
left in his possession': 

In the case of }tlallalien v. Laugher, 3 C. & P. 55,1, 
the defendant, by a precept issued from the sheriff's court 
of London, caused the plaintiff's trunks to be attached on 
:March 31, 1828, as the property of Knight & Fossett, in 
the hands of one t~mith, their garnishee. One of the de
fendants, an officer, went to the warehouse of the garnishee 
and delivered to him a paper containing a notice of an at
tachment, "and l1aving done this, he laid his hands on the 
trunks and said, I attach these as the property of Knight 
& Fossett. He afterwards put his seal upon them." Tho 
attachment was withdrawn on April 28, following. BE&T, 

C. J., remarked, ill, the present case, the man does not re
move the goods, he leaves them still as they were in the 
possession of Smith, and I do not think, that is enough t() 
support an action of trovcr. 

In the case of ·woodbury v. Long, 8 Pick. 543, it appear
ed, that the goods attached had been removed to a barn at 
a small distance, where they remained when the action was 
commenced. Upon such a state o.f facts, the opinion says, 
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"the attachment was a tortious act, which in itself was a 
conversion according to the well settled principles of law 
and uniform practice." 

In the case of Baker v. Puller, 21 Pick. 318, it was held, 
that a keeper of goods attached by an officer by delivering 
them to another person, who claimed to be the owner, did 
an act equivalent to a conversion. He thereby disposed of 
the goods in defiance of the rights of those from whom he 
received them. 

The case of Murray v. Buding, 10 John. 172, is similar 
in principle. 

In the case of Miller v. Baker, 1 Met. 27, the action was 
trespass. The goods were attached; a keeper was put over 
them; and he testified, that he kept them thirteen days, and 
then delivered them to the attaching creditors. 'rhere did 
not appear to have been any manual taking or removal. 
The acts were held to be sufficient to maintain the action, 
on the ground of an exercise of authority over the goods, 
against the will, and to the exclusion of the owner. It is 
apparent, that the case exhibits an actual control of th'1 
goods by the aid of a keeper. 

In the case of Leonard v. Tidd, 3 Met. 6, it appeared 
that a gun, the property of the plaintiffs, was deposited by 
a person in their employment with. the defendants, as secur
ity for a debt. It was sold by the person who deposited it, 
with the _defendant's consent, and they received the purchase 
money. This was not considered to be a conversion by 
them. 

In the case of Bristol v. Burt, 7 John. 254, it appeared, 
that the defendant refused to permit the plaintiff to remove 
his goods from the store of one '\V entworth, where they 
were dcpo8ited; and that he stationed armed men near that 
store to prevent it. This was held to be a conversion upon 
the position of an exercise of dominion over, them in ex
clusion or in defiance of the plaintiff's rights. 

b. the case of Reynolds v. Shuler, 5 Cow. 323, the goods 
appear to have been distrained for rent in arrear, and to 
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have been sold to pay it, while they remained without re
moval in the plaintiff's coal house. This also was held to 
be a conversion on the ground of an exercise of dominion 
over them in exclusion or defiance of the plaintiff's rights. 

In Wentringhmn v. Lajoy, 7 Cow. 735, the original ac
tion was trespass. Tho plaintiff in error, as a constalile, 
having a fl. fa. against the goods of one Gallis, levied on 
articles of jewelry in possession <?f Gallis, who placed the 
articles on a glass case, so tl1at the constable might examine 
them and ascertain their value; and he made an inventory 
of them, and said he would remove them, unless security 
was given that they should be forthcoming to answer the 
execution. The security was given and the articles were 
left. The constalJle was held to be liable as a trespasser, 
on the ground that "every unlawful interference by one per
son with the property or person of another is a trespass." 

The action was trespass also in the case of Phillips v. 
Hall, 8 Wend. 610, which was pronounced to be, in all es
sential circumstances, like the case of Wintringharn, v. 

•Lafoy. 
The case of Bailey v. Adams, 14 ·wend. 201 1 was trover 

for a wagon. A constable levied on it as the property of 
one Collier, while it was in the possession of one Drake for 
repair, by virtue of a justice's attachment in favor of the 
defendant. The constable made a minute of the levy, and 
left the wagon with Drake and asked him to take care of it 
for him. Ten or twelve days after, the constable saw the 
plaintiff, and informed him by direction of the defendant, 
that he had no claims upon the wagon. These proceedings 
were held not to amount to a conversion, on the ground, 
that the actual possession was not changed, and that the 
plaintiff was put to no charge in respect to it. 

The case of Connah v. Hale, 23 Wend. 462, was an ac
tion of trovt)r for rotary pumps taken by a constable under 
a distress warrant for rent due from one Lovell. The 
pumps were enclosed in boxes, one of which was opcnlild at 
the time of the distress. They were left in the store occu-
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pied by Lovell, who removed and left them in it, and was 
succeeded by one Bayer, who was directed by Connah to 
keep them, and he did till Oonnah took them away. The 
opinion states, that "the property was distinctly levied on, 
and an inventory taken and appraisal had, one of the boxes 
was opened; all this followed by the defendant's direction, 
that he meant to sell them, the plaintiff in the meantime sub
mitting to such control." These acts were held to amount 
to a conversion. 

The case of Rand v. Sargent, 23 Maine, 326, was trover 
for a pair of oxen. The defendant stated, that he must and 
did attach them; and one Nickerson receipted to him for 
them as attached. He did not in any other manner interfere 
with them. This was decided not to amount to a conver
sion, on the ground that the plaintiff's possession had not 
been interrupted. 'l'hat it was the debtor's possession, if 
any one's, which had been disturbed; and the plaintiff not 
having procured the receiptor and not being responsible to 
him, had not been injured. 

In this case the testimony shows, that a deputy of tho 
defendant went on to the logs, which were then frozen into 
the ice, and counted them, and stated, that he attached them 
as the property of one Doughty, who cut them in connection 
with Jackson, under a permit from the mortgagcr of the 
land. He did not remove any of them. He took a receipt 
for them as attached, signed by Jackson and by the plaintiffs 
in that suit. It does not appear, that he left any person in 
charge of them. The logs thus remained for about ten 
days, when the attachment was discharged by an arrange• 
ment made between the plaintiffs in that suit and Doughty 
and Jackson; and the officer gave notice thereof to Jack
son; it docs not appear to have been given to Doughty. 
The officer had filed a copy of his return of an attachment 
of them with the town clerk of Monson. 

'fhe actual possession of the logs was not changed. Nor 
was there any threat to remove them, or to employ a person 
to guard them to procure a receiptor, There is no proof 
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of an exercise of dominion over them in exclusion or defi
ance of the plaintiff's rig:hts, unless the passing on to them 
and counting them can be so considered. If this were so 
regarded, every person who should pass on to a lot of logs 
not owned or claimed by him, and count them, might be con
eidcred as liable for their conversion. The handling and 
scaling of trunks was not so regarded in JJ,falla1ien v. 
Laugher. These ::wts of the officer might render him lia
ble as a trespasser. Trespasses upon personal property 
may often be committed without any claim to be the owner 
or possessor of it, and without the exercise of any domin
ion over it. The return of the officer of an attachment of 
them without any other act than the lodgment of a copy of 
it with the town clerk, would not amount to a conversion 
of them according to the cases of Mallalicn v. Laughee, 
Bailey v. Adams, and Rand v. Sar{!,'ent. 

According to the cases of Small v. Ilutchins, 19 Maine, 
255, and Eastman v. Avery, 23 Maine, 248, a receiptor is 
to be regarded as the servant of the officer; and while he 
holds the property for the officer replevin may be maintained. 

Bnt the reception of _an accountable receipt for them 
would not amount to a conversion, as decided in the case of 
Rand v. Sargent; and even if the rcceiptor had been 
placed in charge of them without the ex_ercisc of any con
trol over thorn, there would have been no conversion accord
ing to the case of Bailey v. Adarns. 

The receiptors being the servants of the officer, their acts 
as such may be regarded as his acts. But they do not ap
pear to have in any manner interfered with them as such, or 
in fact in any other capacity until after the attachment was 

. discharged. The constructive possession of the plaintiffs 
as owners, docs not appear to have been interrupted; and 
as S'Jon as the officer passed from the logs, they might, for 
aught that appears, have exercised the same ownership, pos
session a11d control over them as before, without being 
mo lcsted by the officer or recciptors. 

'!'here are many case$, in which a valid attachment of 
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property may be made, and yet such attachment may not 
show, that the possession or dominion of the owner has 
been disturbed. Boynton v. Willard, IO Pick. 166. The 
making of a valid attachment does not therefore prove, 
that there has been a conversion of the property by the 
attaching officer, when the property appears to have been 
owned not by the debtor, but by another pe<rson. 

The facts enumerated in the instructions do not, necessa
rily, and so certainly prove, that there has been a conversion 
of the property attached, that it can as matter of law be 
declared, that there has been a conversion of the property . 

.An officer may make on a writ a return of an attachment 
of personal property, without coming in contact with it, and 
in a suit against him by the creditor, he will be estopped 
by it to deny that he made a valid attachment. If he should 
take a receipt of some person, to be accountable to him 
for such property, without any interference with it by him 
or the receiptor, it is quite apparent, that he would not 
have so conducted, as to be liable for its value to the owner 
by a conversion of it. If the law should make such an 
attachment valid, with respect to the owner and third par
ties, upon a notice thereof, filed by the officer with the 
town clerk of the town in which the property was found, it 
would not be the less certain, that the officer had not inter
meddled with the property by corning into contact with it, 
or by any act of dominion over it. 

If the stepping upon the logs, counting them, and passing 
from them, be not a conversion of them, it is difficult to per
ceive how all the other acts of the officer combined with 
them,.being insufficient of themselves .for such purpose, could 
constitute a conversion. 

In this case, there does not appear to have been any valid 
attachment, with respect to the owners or third persons, by 
the aid of the statute and filing of a notice with the clerk 
of the town of Monson, for the property was not in that 
town. Verdict set aside and new trial granted. 

TENNEY and WELLS, J. J., concurred. 
VoL. xxxvII. 38 



298 WESTERN DISTRIC'r. 

Smith v, Berry. 

(,:.) SMITH, sheriff, versus BERRY o/ als. 

A sheriff is not liable upon a contraci; made by Ms dieputy in his private ancF 
unofficial capacity, though such contract may have arisen out of some offi
cial act performed by the deputy. 

For the expenses of defending a suit brought against the sheriff upon such a, 

contract, he has no remedy upon the deputy or his sureties, their bond con
taining no indemnity against such suits. 

To suits brought against the sheriff for official acts of his deputy, it is proper 
that the sheriff should take care that no judgment be wrongfully obtained, 
against him. For the expenses of so doing, if judicioualy incurred in good 
faith, he has remedy on the deputy's bond. 

For such expenses, incurred before th!l suit upon the deputy's bond, the· 
, sheriff may recover, though in fact oot paid by him till after bringing th@ 

suit. -

Judgment in a suit, where-in a set-off aroount had been filed, is conclusive· 
upon that account, unless some of its items had been p:rcviously withdrawn. 

But if, in adjusting the amount of the judgment, the parties have, in writing, 
stated what are the elements which make up the amount, any item of the 
set-off claim which was excluded from such adjustment, may become the 
basis of a new suit. 

ON EXCEPTIONS from Nisi Prius, How.ARD. J., presid
ing. 

DEB1' by the sheriff against the surv1vmg sureties on a 
bond gh-cn by William H. Morse, deceased, a deputy under 
the plaintiff. The bond is substantially in the usual form of 
bonds given by deputies for the performance of their offi
cial duties. Its particular stipulations are sufficiently recited 
in the opinion of the Court. 

The following are the particulars for whicl1 the plaintiff 
claims to recover upon the bond. 

1. Cash paid to counsd, $8p0, term fee in action James 
H. Price against the sheriff, in which Price became "nonsuit.,. 

2. Cash, $27,00, paid for fees of counsel employed by the 
sheriff in case Day against sheriff and his sureties. That 
suit was brought for alleged default of the deputy. Other 
counsel were employed in the case, some hy a co-defendant, 
and some by other attaching creditors. 

The action was commenced for Nov. Term, 1848. It was 
settled by the sureties of the deputy, and was entered 
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·"neither party," Nov. term, 1849. The sheriff proved that 
he had paid the ·$27,00, of which $15,00 were !or notifying 
the sureties of Morse and the attaching creditors. The ad
ministrator on the estate of the deputy testified that he 
.appeared in that suit, and held himself in readiness to 
attend to the defence of it, and of all other suits in which the 
sureties of the deputy were concerned. 

3. The sum of $55,00, cost and counsel fees in case Ken
drick v. the sheriff, 31 Maine, 162. That report shows that 
Kendrkk's claim was upon a mere personal promise of the 
-deputy, and not a claim upon which the sheriff could have 
been accountable. 

4. Balance due to the sheriff for his per centage on fees 
.ca.rued by Morse, as his deputy. 

It appeared that, for serving a writ against the firm of 
Kimball & Cobtlrn, and for attaching and keeping property 
thereon, the sum of $200 had been allowed to the deputy 
by the Court, and included in the execution issued against 
them, and that that execution had been collected by the 
sheriff. For that sum, $200, the administrator of the dep
uty had brought suit against the sheriff, who therein filed an 
account in set-off for $300 for the per centage due to him 
on fees earned by the deputy, and for counsel fees in defend
ing .suits. In that suit, the administrator recovered a judg
ment, upon an adjustment made by the parties, for $100 
damage and $75,00 cost. 

There was a conflict of testimony as to the items and 
amount allowed upon the set-off in that suit, the papers 
which contained the particulars having been lost. 

1t appeared that, for some of the counsel fees which the 
sheriff claims to recover, he did not in fact make the pay
ments till after commencing this suit. 

The Judge instructed the jury, that if the plaintiff had 
become responsible for these items previous to the date of 
the writ, and there was a breach of the condition of the 
bond before the commencement of the action, the plaintiff 
was entitled to recover these items for which he was thus 
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responsible, if the same had ueen since paid by him, and were 
reasonable charges, and had not been included in the settle
ment with the deputy's administrator. 

The defendants requested the Judge to instruct the jury 
that it was the duty of the sheriff to notify the sureties or 
parties interested, that suit had been commenced against 
him, and that he cannot recover the fees of counsel for 
giving such notice, if he chose to employ counsel to do it; 
and that if suitable counsel was employed and appeared to 
defend the action by the bondsmen or other parties inter
ested, the sheriff cannot recover for the expense of addi
tional counsel employed by himself. The Judge declined to 
give that instruction, but instructed the jury that, when the 
sheriff was sued, it was his duty to defend the case in good 
faith when a defence was proper, and that he might employ 
suitable counsel; - that he had duties to himself and to the 
sureties and others interested; -that though others might 
employ counsel, he also might do the same, if the em
ployment was in good faith; -and that he might recover 
the reasonable expense of the same, if entitled to recover 
in the s.uit. 

The defendants also requested the Judge to instruct the 
jury that the suit of Kendrick v. Smith, being for the 
sheriff's own neglect to pay the keeper fees, when he had 
himself collected the extras in which said fees were recov
ered, the $55,00, charged ±:or defending that suit, are not re
coverable against the bondsmen of the deputy. The Judge 
declined so to do, but left it to the jury to decide from the 
evidence, as matter of fact, whether that action was solely 
for the ~oings or neglects of the sheriff, or whether it was 
for the doings or neglects of the deputy, and to determine 
the amount, if any, which the plaintiff was entitled to recover 
on this claim, upon the principles stated. 

The defendants further requested the Judge to instruct 
the jury that, if the claims here prosecuted were filed in set
off in the action of the deputy's administrator against the 
sheriff, and that judgment was afterwards entered in that 
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suit in favor of the deputy's estate, the accounts in set-off 
not having been withdrawn, the plaintiff is thereby preclud
ed from maintaining this action for the same causes. 

The instruction given was, that if the claims wore exclud
ed from the adjustment upon which the judgment was ren
dered against the sheriff in favor of the deputy's adminis
trator, the sheriff would not now be precluded by that 
judgment; otherwise he would bo. 

The verdict was for the plaintiff for $90,00. 
To these instructions and to tho refusals to instruct, the 

defendants excepted. 

Fo:c, for the plaintiff. 

Barrows, for the defendants. 

TENNEY, J. - The bond in suit is believed to contain 
conditions substantially similar to those referred to, and 
made the subject of consideration in decisions of the Courts 
in Massachusetts, and in this State, touching the relations 
between a sheriff and his deputy; and secures to tho plain
tiff indemnity from all suits, costs, damages and expenses 
by reason of the doings, wrong doings or neglects of the 
deputy, in the execution of each and every of tho conditions 
specified in the bond, and not otherwise. The conditions 
specified in the bond, are, that the deputy shall well and 
truly perform all the duties of said office of deputy sheriff, 
in all and every respect according to law, and shall faith
fully execute all writs and precepts, of whatsoever nature, 
which shall be committed to him, and which he ought by law 
to execute; and shall keep a true and exact account, with 
the items thereof, for all fees for travel and service, and 
other emoluments which shall accrue, or bo due to him, by 
virtue of his said office of deputy slieriff, (with certain ex
ceptions,) and shall exhibit tho same to the sheriff, whenever 
he shall be thereto requested, and shall, within twenty days 
next after the first day of December, annually, return under 
oath a true copy of said account, &c., and shall pay over, 
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&c., twelve per cent. of such fees and emoluments as he 
shall have received, or be entitled to receive, &c. 

In a suit against the sheriff, on account of an act which 
the deputy performed· in his official character of deputy 
sheriff, and which he could not have done otherwise; or of 
any neglect to do an act whic.h he was required by law to 
do, by virtue of the office and the obligations which it im
posed, the sheriff would be liable in the same manner as 
he would be, if the same acts had been done or omitted 
by himself, or as the deputy would be liable in an action 
against him for the like doings or neglects. .A.nd the sheriff 
would have a claim to be indemnified for the acts and omis
sions of his deputy, of such description, upon the bond taken 
of the deputy and his sureties. This right of indemnity 
does not depend upon the success of a suit against the 
sheriff, for the doings, wrong doings or neglects of the 
deputy, or the right to maintain an action therefor; pro
vided he is called upon to defend a suit, instituted on 
account of his deputy's official doings or omissions. There 
may be numerous instances, where the sheriff may be called 
upon in a suit for an alleged default of his deputy; and 
such action may fail as having no valid foun'dation in law or 
fact, and he may have a perfect claim upon the deputy and 
his sureties, for his expenses in the defence of the action, 
because those expenses accrued by reas.on of the doings, 
wrong doings or neglects of the deputy in the execution of 
some of the conditions of the bond. 

On the other hand, an action against the sheriff, for an 
act or neglect of his deputy, not embraced in some of the 
conditions of the bond, or any costs, damage or expense 
which may arise therefrom, cannot be maintained, though 
the suit was commenccdeunder the belief, that he is liable 
for the supposed defaults of his deputy, and he may be 
subjected to the costs and expense necessarily in the de
fence, which may prove successful, on the ground that he is 
not responsible for the acts or omissions of the deputy 
alleged. 
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The sheriff cannot be holden for the breach of a contract 
made by his deputy in his private and not official capacity, 
although the contract may arise on account of some duty 
done by the deputy .in his office; consequently he has no 
claim upon his deputy's bond, for the expense to which he 
may be subjected in the defence of the groundless suit; for 
the deputy alone is liable for the failure to fulfil his private 
obligation. If a deputy sheriff take property as that of 
the defendant, on mesne process, or of the debtor on execu
tion, and the sheriff is called upon in a suit by a stranger, 
who claims to be the owner of the property, the expense of 
the sheriff in a proper defence of that suit, whether the suit 
be well grounded or not, successful or otherwise, is secured 
by the deputy's bond. But the contracts which the deputy 
may make with his servants or agents, for the safe keeping 
and restoration of that property, are not official acts, and 
for a breach of those contracts, the sheriff is in no respect 
holden. Kendrick v. Srnith, 31 Maine, 162. And when he 
is relieved from liability for the acts or neglects of his 
deputy, because they arc neither the doings, the wrong 
doings or neglects, in the performance of the conditions of 
the bond for which he is responsible, he has no claim on 
the deputy for any costs, damage or expense arising from 
his defence of the suit. 

The actions in favor of Price and of Day, against the 
plaintiff, were for acts of the deputy as alleged, of an offi
cial character; and it was not improper, that the sheriff 
should take care that judgment was not rendered against 
him therein for want of attention to their defence; and the 
costs, damages and expense which he was bound to pay in 
giving this attention, so far as they were judicious, were a 
charge against his deputy, and would be covered by his 
bond. As he would be called on directly, if a judgment 
had been rendered against him, in either of the actions, it 
was his privilege to judge of the propriety of the measures, 
which he adopted in the defence, and so long as he con
ducted in good faith, without any intention to oppress his 
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deputy, or to make unnecessary expense in the employment 
of counsel in addition to those engaged by the deputy him
self, the latter ·would be bound to save him harmless from 
the costs and expense which were reasonable. The in
structions to the jury in this part of the charge wore con
sistent with these principles, and in those given and in 
omitting those requested, there was no legal error. 

The defendants objected to the allowance of any item of 
the plaintiff's expense, that had not accrued and been paid, 
before the commencement of this suit. By the instruction 
of the Judge, the right to recover for such items was de
pendent upon a breach of the bond, and a responsibility 
of the plaintiff to pay, before the date of the writ, and the 
actual payment of those items, and satisfactory evidence 
t0 the jury, that the payments were reasonable, and the 
failure of the deputy or any other person to reimburse the 
money so paid, before the trial. When the responsibility 
of the deputy to make payments to the sheriff before the 
institution of the suit is established, a sum paid afterwards, 
and before the trial, for which the deputy may be liable, 
may be included in the amount for which execution should 
issue, upon a judgment for the breach of the bond. Gardi
ner v. Niles, 16 Maine1 280., The instructions in this res
pect were correct. 

The Court were requested to instruct the jury that, if 
they find the claims here prosecuted were filed in set-off, in 
the action in favor of the deputy's administrator against 
the plaintiff, and judgment was afterwards entered in that 
suit, and the account in set-off was not withdrawn, the 
plaintiff is precluded from maintaining this action for the 
same causes. This request was not granted, but the jury 
were instructed that, if the claims were excluded from the 
settlement, between the administrator and the agent of the 
plaintiff, the plaintiff would not be precluded by the settle
ment and the judgment founded thereon; otherwise, he 
would be precluded by that judgment. 

If the jury had found the facts, as the request of the 
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defendants supposed, the instruction requested was proper. 
But upon that qultion there was evidence of a contradictory 
character. The testimony on one side was, that a judgment 
was rendered in the action referred to, in which an account 
was filed in set-off, embracing the same claims to some 
extent, which are demanded in this suit. A judgment in 
that action, without a withdrawal of any item in set-off, 
would be conclusive upon that account. Eaton v. Cole, 1 
Fairf. 13 7. But if an adjustment took place between the 
parties, and a writing was executed by them showing the 
mode of adjustment, and items charged in the account in 
set-off were expressly excluded, and judgment was render
ed accordingly, it was a withdrawal of such items. Evidence 
tending to show these facts was adduced, and it was upon 
the truth of these facts, that the jury were directed to find 
that the plaintiff would not be precluded by the settlement 
and judgment thereon from recovery for the items in this 
action, so excluded. In this there was no error. 

It appears from the report of the case of Kendrick v. 
Smith, 31 Maine, 162, which was read to the jury without 
objection, that the suit was brought against the plaintiff, for 
the alleged neglects of his deputy, Morse; and also for the 
plaintiff's own neglects. He was exonerated from liability 
on account of the former, for the reason, that those neglects 
were the breaches of the deputy's promises, which were 
personal, and which involved no official responsibility. The 
bond secured no indemnity for these neglects, and the plain
tiff is without a remedy therefore upon the bond. So far 
as that suit was for a recovery of damages received for his 
own neglects after the death of Morse, the defendants can
not on any principle be liable. The right of the plaintiff 
to recover on account of the expenses incurred in the de
fence of the action in favor of Kendrick against him, was 
dependent upon the nature of the claim in that suit, and the 
condition of the bond. The construction of the latter was 
a matter of law, and had been given in the decision of the 
questions raised in the suit referred to. The same case 

VOL. XXXVII. 39 
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fully disclosed the grounds of action tliere:in, and it was: 
adjudged that the plaintiff was not lfa~, for the reason, 
that the neglects complained of, were not those embraced 
in the conditions of the bond. The :instruction requestecl 
by the defendants, that the charge for defending that suit 
was not recoverable against the bondsmen of the deputy, 
should have been given; and the snbmiss:ion to the jury, to 
decide as matter of fact, whetlrnr that action was solely for 
the doings or neglects of the s:heriff, or whetl10r it was for 
the doings or neglects of the deputy, and to determine the 
amount, if any, which the plaintiff was entitled to recover 
on this claim, was incorrect. For this cause t.he 

E:r:ceptions are sustaintd, 
and a new trial granted. 

SHEPLEY, C. J., and WELLS and APPLETON, J. J.1 con~ 
curred. 

--
:By the statute of" limitation:1 a plaintiff may consider himseff to liave· been 

under a disability to sue, while he was "without the limits of the Unitea, 
State;,;" the statute therefure makes• an exciptfon in his favo:i-. 

That disability ceases, however, upon his return to any part of th~ United 
States, however distant from the S1a~, of his domirile. 

ON FACTS AGREED, 

TRESPASS, for an assault and battery committed on the
high seas, Dec. 11, 18,_i:9, the writ being da.ted Sept. 25!. 
1852. 

The defendant relied upon the sfatute of l:imi'tatfons, and'. 
pleaded that the cause of action, if any, did not accrue 
within two years next ·before the commencement of the suit. 

It is agreed that the plaintiff's cause of 2ictfon, :if any he 
have, arose during the progress of a voyage from Bath to 
San Francisco, in the State of California, which -voyage ter
minated by their arrival at San Francisco, in l\fay, 1850. 

The plaintiff and defendant remained together in Califor-
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nia llntil the spring of 1851, wh<m the pl,aintiff returned 
home to Brunswick in this county. The defendant did not 
return home until June, 1852, bllt during all the time, and 
:for years previollsly he had a wife and family in Brunswick, 
where he also owned real esta,te and personal property, 
which facts were well known to the plaintiff. 

If 011 this statement of facts the action is baned by the 
statute of limitations, the plaintiff is to become nonsuit, if 
not, then the action is to stand for trial. 

Shepley and Dana, in support of the action. 

Barrows, for defendant. 

SHEPLEY, C. J. - The suit is for a trespass alleged to 
have been committed upon the person of the plaintiff on 
December 11, 1849, on the high seas. The parties arrived in 
California. in the month of May, 18.50, where they remained 
until the spring following, when the plaintiff returned to his 
home in this State. The defendant did not return till June, 
1852. The statute of limitations, c. 146, § 3, is presented 
.as a bar to the suit. 

The provision is, that all actions of this descripijon shall 
be commenced within two years next after the cause of 
.action shall accrue. The tenth section provides, if any per
son entitled to bring such action shall, when the cause of 
action accrnes, be without the limits of the United States, 
be may lJring the action within the times limited, after the 
disalJility shall be removed. The word •1 disability" appears 
to have been used with reference to the preceding con
dition of the party as an infant Jeme oovert, or as insane, 
imprisoned or without the limits of the United States; and 
when the party is no longer in either of those conditions 
the disability is rnmoved. It is however insisted, that the 
phrase without the limits of the United States should be con
:S'idcred as equivalent to the phrase II beyond seas," used in 
the statute of 21 Jae. 1, and in the statutes of several States 
of the Un.ion. The recognized construction of those words 
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required a return of the person within the country or state 
making the enactment before his disability would be removed. 

In the Act of 1786, c. 52, after the words "beyond sea," 
the words "without any of the United States," were insert
ed, and the same language was used in the statute of 1821, 
c. 52, § 9. The legal effect of the insertion of these last 
words had been considered in the case of Whitney v. God
dard, 20 Pick. 304. The opinion in that case was published 
during the year before the revision of the statute of this 
State was reported to the legislature, at its session, in 
January, 1840. In that revision, as if the design was to 
remove all doubt, the words beyond sea were omitted, and 
the exception appears to have been designed to include only 
those without the limits of the United States; and the dis
ability would therefore be removed upon a return within 
those limits. 

The cause of action cannot be considered as not accruing 
on account of the absence of the defendant from this State 
by the provisions of the twenty-eighth section of the statute. 
Crehore v. Mason, 23 Maine, 413. 

According to the agreement of the parties the entry will • be Plaintiff nonsuit. 

TENNEY, HOWARD, WELLS and APPLETON, J. J., concurred. 

(*) FARWELL versus STURDIVANT. 

A court of equity, having jurisdiction for any purpose, must, have jurisdic
tion as to the means of effectuating that purpose, and will hold it till com
plete relief be afforded. 

Such a court, having jurisdiction of a suit for the redemption of mortgaged 
land, upon payment of the mortgage debt, may, in such suit, require that 
any over payment, made to the mortgagee upon such debt, shall be re
funded, witlwut resort to an action at hxw. 

A written notice upon a mortgagee, for an exhibit of the amount due, is not 
necessarily to be delivered by the mortgager personally. A service of it by 
an officer will be sufficient. 
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The prescribing, in such a notice, of an unreasonable fame or place, in which 
the exhibit is to be furnished, will not exonerate the mortgagee from the 
duty of furnishing it at a reasonable place, within a reasonable time. 

On a bill in equity to redeem land, mortgaged to secUJ'e a sum with its semi
annual interest, the interest computed fof the first half year, together with 
the principal, will constitute a new principal, upon which, in the same 
mode, the interest is to be computed and compounded for each succeeding 
half year. 

ON REPORT from Nisi Prius, WELLS, .J., presiding. 
BILL IN EQUITY to redeem real estate mortgaged. 
The plaintiff had drawn up and signed a paper, directed 

to the defendant, which, as to its form, was a sufficient 
demand upon the defendant to exhibit to the plaintiff the 
amount due upon the mortgage. 

The paper also stated, that if more convenient to the de
fendant, he might leave the exhibit with Willis & Fessen
den, attorneys. 

This notice, according to the officer's return, was served 
upon the defendant by delivering it to him in hand. The 
defendant objected to the sufficiency of that demand. 

The cause having come up for a hearing upon bill, answer 
and proof, was referred to a master to ascertain what 
amount, if, any, was due on the mortgage. 

The master's report shows, that the debt secured by the 
mortgage was a note dated .A.ug. 27, 1838, for $250, pay
able in two years, with interest semi annually. Upon that 
note, a payment of $190 was made on .April 21, 1845; and 
on Feb. 4, 1848, the parties were together, and the defend
ant caused the interest on the note to be computed from its 
date to that time. 'rhat computation, made "by calculat
ing the interest every six months and compounding it," 
showed the interest to have amounted to $188,24, for which 
amount the plaintiff gave his note which the defendant after
wards collected. 

In that computation the payment of the $190 was wholly 
unnoticed. The plaintiff also paid $50 upon the note on 
Jan. 8, 1851, and $50 more on Jan. 13, 1852. 

The report showed, that the sums paid to defendant had 
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overpaid the note by the sum of $78,28, and that, in arriving 
at this result, the master inferred, that by giving the note. 
of Feb. 4, 1848, for the interest cast half yearly and com
pounded, the plaintiff ag.11':ecd to pay interest up to that 
date upon that mode of reckoning. 

He thereupon taxed interest upon the note by computing 
it for a half year and then adding the amount of it to tl{e 
principal; and thus constituting a new principal upon which 
the next half's interest was computed and added; thus com
pounding every half year up to April 25, 1845, and from 
the aggregate, the $190, that day paid, was deducted. The 
balance was then made to constitute a now principal, upon 
which tho interest was compounded half yearly, until the 
said Feb. 4, 1848, at which time the balance due appeared 
to be $24,45. Upon that balance, simple interest was com
puted, ($4,29,) up to the payment of $50, on Jan. 8, 1851, 
which ov,erpaid the note by $;21,26. Upon that sum, sim
ple interest was computed, ($1,29) up to Jan.' 13, 1852, 
when the second payment of $50 was made, by which the 
overpayment was increased up to $72,55. Upon that sum, 
simple interest was computed, ($5,73) up to the time of the 
decree, making the overpayment with its interest ·up to that 
time to amount to $78,28. 

To the mode of computation thus adopted by the master, 
both parties objected. 

Tho Judge decreed, that the defendant should pay back 
to tho plaintiff the said sum, $7 8,28, with costs of this pro
cess, and re-convey the mortgaged premises to him by deed 
of release and quitclaim. 'l.'he case was then removed, up
on the requirement of the defendant, for a decision by the 
full Court. 

How ARD, J. -Tho redemptfon of mortgaged estates is, 
upon general principles, within the jurisdiction of courts of 
equity. This court, as a court of equity of limit.od power, 
ha~ jurisdiction in such cases, specially conferred by statute. 
R. S. c. 96, § 10; c. 125. Where the jurisdiction of a court 
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of equity which can determine the matter, has rightfully 
attached, it will in general be retained to afford complete 
relief, without turning the parties over to a suit at law. 
1 Story, Corn. Eq. § 64, p. 82; 2 Fonbl. Eq. B. 6,~c. 3, § G . 
.A.nd where the court has jurisdiction for a purpose, it must 
have it as to the means to accomplish that purpose. 

This suit by the mortgager against the mortgagee, is for 
the redemption of a mortgaged estate, and comes be• 
fore us on a report from a hearing and decree of a Justice 
of this Court at Nisi Prius, under the provisions of 
the statute of 1852, c. 246, § 14. It appears that the de
fendant neglected on request, to render an account of tho 
sum due upon the mortgage, before commencement of the 
suit. The bill, therefore, may be sustained, without a!1 alle
gation or proof of tender of payment, upon the offer to 
pay and perform. It is no objection to the request that it 
was not made by the plaintiff in person. It was in !"riting, 
and sufficiently specific to inform the defendant of the 
requirement and the purpose of the plaintiff; and it was 
communicated in season, and in a manner unobjectionable. 
It authorized the defendant to leave his account of the 
amount due, with the attorneys of the plaintiff, if more for 
his accommodation, but did not require him to do so. But 
if the plaintiff's request had been accompanied with direc
tions to the defendant _to present his account at a particular 
time and place, it might have been sufficient, notwithstand
ing. If the appointments of time and place were unreason
able, performance by the defendant could not be exacted. 
He had only to render the account in a reasonable time and 
manner. No unauthorized exactions by the plaintiff, would 
absolve the defendant from the performance of duties re
quired in this respect, by the plain provisions of the statute. 
Roby v. Skinner, 34 Maine, 270. • 

In his answer, the defendant denies that the mortgage 
debt had been paid; but the master reports that it had been 
overpaid. His decision has not been impeached, and it must 
be regarded as conclusive upon the fact of overpayment. 
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The rule adopted by the master, in calculating interest 
upon the note secured by the mortgage, is objected to by 
both parties; but in our opinion the objections must fail. 
The effect of the rule is, to require the borrower to fulfil 
his contract with the lender, by paying the principal with 
interest semi annually, and interest upon the sums of unpaid 
interest, after they had accrued by the terms of the note, 
and accordi~g to the agreement of the plaintiff, as found by 
the master. It also gives to the lender just what he might 
have realized if the borrower had complied with the terms 
of his contract. This will do justice to both parties, without 
violating the statutes of usury. A contract to pay interest 
upon a sum due for interest, is but an agreement to pay in
terest on money due, and is not usurious. But where the 
contract is usurious, even equity requires the borrower to 
pay to the lender what is really and bona fide due to him. 
Scott v., Nesbit, 2 Bro. Ch. R. 641; Mason v. Gardiner_, 4 
Bro. Oh. R. 436; 1 Fonbl. Eq. B. 1, c. 4, § 7, n. k; 1 Story 
Com. Eq. § § 301, 302. 

'l'he decree at Nisi Prius is affirmed, with additional in
terest and costs. 

SHEPLEY, 0. J., and TENNEY and APPLETON, J. J., con
curred. 

--
(*) ROBINSON versus MILLER. 

In trespass quare, an amendment enlarging the plaintiff's ~loSI), as described 
in the declaration, cannot be allowed .. 

A tract of land, granted by courses and distances, without referring to mon
uments or other locations, cannot be enlarged by proof that the owners of 
the adjoining lands had, at a former period, concurred with the owner of 

the tract in ~ablishing one of its side lines upon a course somewhat vari
ant from that described in the grant. 

ON REPORT from Nisi Prius, SHEPLEY, 0. J., presiding. 
'fRESPAss, for breaking, entering, and cutting trees upon 

the plaintiff's close, described as follows;- beginning at, 
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&c., thence running southwest 169 rods; thence northwest 
to land owned by David Gross; thence northeast to a road; 
thence southeast to the first bound. 

The plaintiff moved for leave to amend by describing the 
first line of his close as running "in a southwesterly direc
tion to a birch tree on the line located by Joshua Miller, jr., 
and by Samuel Robinson" [the plaintiff's grantor.J 

This description would carry the land southeastwardly far 
enough to include the acts done by the defendant, who own
ed the land adjoining that of the plaintiff. 

The amendment was objected to and disallowed, being 
considered an enlargement of the close, and therefore legally 
inadmissible. 

The plaintiff then offered evidence to prove that said 
Joshua Miller, jr. and Sam'l Robinson, the former owners of 
the contiguous lands, now owned by these parties,· agreed, 
about nineteen years ago, to run a southwest line from an 
agreed point, as and for their dividing line, and that they 
accordingly run a line from the agreed starting point and 
terminating at a birch tree, and then agreed that the line 
thus run should be their dividing line, and that the birch 
tree should be the corner, whereas in fact the line which 
they run and the birch tree which they fixed as a corner, 
were not a southwest course, but were somewhat southerly 
from that course. .A.nd the plaintiff insisted, that as the 
proprietors had fixed and adopted this line, as and for a 
southwest line, it is now to be considered as the southwest · 
line described in the declaration. The Judge, however, 
ruled otherwise. 

If this ruling and the rejection of the proposed amend
ment were correct, a nonsuit is to be entered; otherwise the 
case is to stand for trial. 

Fessenden 4" Deblois, and 
Morrill and Fessenden, for the plaintiff. 

W. P. Fessenden, for the defendant. 

How ARD J. -The description of the plaintiff's close was 
VOL, XXXVII. 40 
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the same in his declaration, as in the conveyance under 
which he claimed, and did not embrace the locus in quo. 
The proposed amendment, which did embrace it, would 
operate as an enlargement of the close, and was inconsistent 
with the original declaration, and not admissible. R. S., c. 
115, § § 9, 10; Rules of Court, XV. 

If, as assumed by the plaintiff, the former owners of the 
adjoining lands, now owned by these parties, did agree up
on, and run a line "nineteen years ago," as the dividing 
line between these lands, from a fixed point of commence
ment, to a monument not in a southwest course, "as a 
southwest line;" yet, he is not aided by such division line1 

to which no reference is made by the conveyance of the for
mer owner to himself. He must be limited by the line de
scribed in his deed, as running from the point of commence
ment due southwest, without reference to the monument7 

and is neither a party, nor privy to the conventional line. 
The effect of the proof offered by him would have been to 
contradict or vary the plain and unambiguous stipulations 
of his deed, and to have enlarged his grant, in a manner 
unauthorized by law. 

A nonsuit must be entered, according to agreement. 

'l'ENNEY, WELLS and APPUITON, J. J., concurred. 

-
(*) REGGIO 'l)eTSUS DAY o/ al. 4- versus JONES & HAMMOND, 

Trustees. 

The holding a mortgage of personal property does not expose the mortgagee
to the trustee process, if he have never taken possession or control of the 
property. 

The holding a mortgage of personal property to secure the mortgagee againsi 
a claim for which he is not liable, aH well as upon one upon which he is 
liable for the mortgager, will not constitute the mortgagee the trustee of the 
mortgager. 

The holding of a mortgage of personal property to secure the mortgagee against 
a claim upon which he is liable for the mortgager, will not constitute the 
mortgagee the trustee of the mortgager, except after a tender by the plamtuf' 
of the amount due to the mortgageu. 
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ON EXCEPTIONS from the District Court, EMERY, J. 
The question is upon the liability of Jones & Hammond 

to be charged as trustees. 
The case was heard upon their disclosure. 
They disclosed, that for various indebtments of the prin

cipal defendants to them, and for various liabilities entered 
into by them for the principal defendants, they, the principal 
defend11;nts, made to the trustees three mortgages of per
sonal property which were duly recorded. 

Of one of the mortgages, dated Oct. 17, 1851, a copy 
was annexed to the disclosure. .Among the liabilities which 
the trustees had entered into for the mortgagers, and against 
which the mortgage purports to secure them, the mortgage 
specifies a note given by the mortgagers to this plaintiff, cor
responding in date, amount and pay-day, with the note sued 
in this action. 

The trustees disclose, that they never became liable 
upon such a note, and that it was named in the mortgage 
by the mistake of a clerk. No fraud in the transaction is 
suggested. An examination of the note i11 suit shows no 

, liability of the trustees upon it. 
The trustees further disclose, that they have never taken 

into their possession or control any of the property con
veyed by either of the mortgages. 

The mortgage of Oct. 17, 1851, contains a provision, 
that it should be lawful for the property therein mortgag
ed to continue in the possession of the mortgagers, until 
the mortgagees should elect to take the same into their im
mediate possession, which they are permitted to do at their 
pleasure. 

The Judge ruled that the trustees should be discharged. 
To that ruling, the plaintiff excepted. 

E. L. Cummings, for the plaintiff. 

W. P. Fessenden, for the trustees. 

TENNEY, J. -The supposed trustees were the creditors 
of the principal defendants; and were also holden for them, 
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as accommodation indorsers; and as collateral security took 
a mortgage of personal property on January 17, 1851; an
other mortgage on Oct. 17, 1851, and a third on Nov. 10, 
1851, all of which were duly recorded. In the mortgage 
dated Oct. 17, 1851, among the liabilities of the trustees, 
therein referred to, was a note of the principal defendants 
to the plaintiff, corresponding in description, to the one in 
suit. It appears from the disclosure, that this note was in
serted in the mortgage by mistake, the trustees never hav
ing previously become liable thereon; and it does not ap
pear from the note itself, or by any agreement, excepting the 
mortgage, that any such liability existed. But the counsel 
for the plaintiff contends, that if the trustees never did be
come responsible for this debt, they are supposed to hold in 
their hands, property under this mortgage, on account of 
this note, unappropriated, for which they should be liable as 
trustees. 

All the property described in the mortgage, is conveyed 
by one contract; and no portion is for the security of one 
particular debt, or liability, in distinction from the others. 
It is all holden, until the debts to the trustees arc paid, and 
their liabilities are removed. The payment by the principal 
defendants, of one debt alone., secured by the mortgage, with 
others still outstanding, would not release any portion of the 
property, so that it could he reached by direct attachment, 
or by the trustee process, in any other mode than that which 
the statute provides. It is not perceived, in what manner, 
the case would differ, where the demand is found, not to be 
one, designed to be secured, by the indorsement thereon of 
the names of the mortgagees. If a creditor has a mortgage 
of personal property, greater in value, than the amount of 
his claim, and for his liabilities, another creditor is not with
out his remedy. He may attach the property mortgaged, first 
paying or tendering to such mortgagee, the full amount of 
the debt, for which it is so mortgaged. R. S., c. 117, § 38; 
or he may have the same attached, and seized and sold on 
execution, subject to the rights and interests of such mort-
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gagee, without paying or tendering payment of the debt due 
to the mortgagee. § 40. As another mode of availing him
self of his debtor's right of redemption, in the property, 
upon payment or tender of payment of the amount due on 
the mortgage according to the decree of the Court, upon d~s
closure of the trustee, in an action of foreign attachment 
against the debtor, and the mortgagee as trustee, he may ob
tain the benefit of the excess over the sum needed to dis
charge the mortgage. R. S., c. 119, § 58. 

Again, it is contended, that the trustees having taken the 
mortgage of Oct. 17, 1851, containing the recital, that they 
were liable upon the plaintiff's note, they are bound thereby; 
and hence are hold(;)n in this process. Assuming the doc
trine invoked to apply to this case, so far as to create a lia
bility of JolW:ls and Hammond, of which we give or intimate 
no opinion, it would not make the property or any part of 
it, attachable, excepting as before stated, there being no sug·
gestion of fraud; and it could not be better reached by the 
trustee process, inasmuch as it would be holden by the mort
gagees, for their security and protection. The same remark 
may be made in reference to the suggestion of the plaintiff's 
counsel, that the plaintiff having supposed, from the record
ed mortgage containing the recital, that the mortgagees were 
holden to pay his note, he had omitted to take measures, 
which would have been successful for his security. Such lia
bility could have no effect to make the mortgagees chargea
ble as trustees on account of the property secured to them. 

In the mortgage dated Oct. 17, 1851, it is expressly stip
ulated, that the mortgagers "shall continue in possession 
without denial or interruption, until Jones and Hammond 
shall elect to take the same into their immediate possession, 
which they are permitted to do." It does not appear, wheth
er a similar agreement is contained in the other mortgages, 
or not. But there is no proof from any document or evi
dence, that the mortgagees at any time took possession of 
the property, but they state expressly that the possession 
was never in them. 
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It is regarded as well settled, that a mortgagee of per
sonal property is not liable as the trustee of the mortgager, 
when he has not taken possession. Not being the debtor 
of the principal defendant, he has no credits to be charged; 
and he has no goods or effects in his hands to be surrender
ed to the officer. Badlam v. Tucker 9'" al. 1 Pick. 389; 
Bank v. Prentice, 18 Pick. 396. 

E :cceptions overruled. 

SHEPLEY, C. J., and WELLS, HOWARD and APPLETON, J. J., 
concurred. 

--
(*) BROWN versus EMERY EDES AND EDWIN 0. LOVERING • 

• 
The adjustment of mutual accou~ts on settlement between the parties, ac-

cording to the book kept by the plaint~!f, in which by mistake an article had 
been wrongfully credited to the defendant, may perhaps give to the plaintiff 
a right to recover the amount of the over-credit. 

:But such an adjustment, without further proof, would not show such a fraud 
or such a fraudulent concealment of the cause of action, as to avoid the 
statute of limitations. 

A written admission by the defendant in such a suit, that "he does not 
claim," and that he "never did own or claim" the article, and that he "had 
never claimed any exemption from liability on account of time," would not 
support the action, if brought more than six years after such adjustment of 
the accounts. 

ON REPORT from Nisi Prius, HowARD, J., presiding . 
.A.ssuMPSIT, for money had and received. Plea general 

issue, with a. brief statement of the statute of limitations 
and joinder. The writ was dated May 15, 1851. 

The plaintiff, a merchant in Portland, on the seventh of 
May, 1842, received from one Wilkinson Edes a quantity 
of shooks, a portion of which, of the value of $54,80, was 
supposed to have been sent by the defendants, and were 
accordingly credited to them in their account with the plain
tiff. The plaintiff and the defendants settled their account, 
November 5, 1842, and the said sum of $54,80, was allowed 
to defendants. In November, 1850, in a settlement of ac-
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counts between Wilkinson Edes and the plaintiff, he, Wil
kinson Edes, claimed that all the shooks belonged to him, 
and the plaintiff allowed him for them. The plaintiff then 
introduced the original receipt given by him to Wilkinson 
Edes for the shooks received May 7, 1842, upon the back 
of which was the following memorandum in writing, viz : 
"Lovering & Edes never claimed or owned any part of the 
within lumber, nor any exemption from liabilities on account 
of time. "Emery Edes. 

"Naples, August, 1850." 
Also a copy of said receipt, with the following memoran

dum upon the back thereof, viz: "I knew nothing of any 
part of the lumber contained in the within receipt belong
ing to Lovering & Edes, or ever directing any part of it to 
be credited to them. They claim none of it. 

"E. 0. Lovering." 
Upon this testimony, all of which was admitted without 

objection, the presiding Judge ruled that the plaintiff was 
entitled to recover against Emery Edes; and if this ruling 
was correct, judgment is to be entered against said Emery 
Edes for the sum of $54,80, with interest from such time 
as the Court shall order; and the plaintiff to discontinue 
as to Lovering, the other defendant; otherwise the plaintiff 
to become nonsuit. 

Rand, for plaintiff. 

Perry, for defendants. 

WELLS, J. -The plaintiff had an account against the de
fendants, which was settled on the 5th of November, 1842. 
The sum of fifty-four dollars and eighty cents was allowed 
to them in the settlement as a payment made by them, when 
it should have been creditetl to Wilkinson Edes. There are 
no facts disclosed, which show any fraud on their part in 
the settlement, by which the plea of the statute of limita
tions could be avoided. 

The action being barred by the statute, there must be an 
acknowledgment of the debt, or a promise to pay it, made 
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in writing. R. S., c. 146, § 19. In the memorandum made 
by Lovering, he does not admit any indebtedness, nor make 
any promise to pay the debt. The defendant Edes, says, 
that "Lovering & Edes, never claimed or owned any part of 
the within lumber, nor any exemption from liabilities on 
account of time." The statement, that the defendants did 
not own the lumber, is not an admission that the debt was 
due, to the payme11t of which it had been appropriated . 
.A.nd the assertion, that they had never claimed to be ex
empted from liability on account of time, does not amount 
to an acknowledgment of the debt or promise to pay it. 
They make a declaration of what they had not done, and 
it cannot be construed, as is contended, into a promise not 
to rely upon the statute. . 

According to the agreement of the parties a nonsuit must 
be entered. 

SHEPLEY, C. J., and TENNEY and APPLETON, J. J., con
curred. 

--
BIGELOW versus THE YORK & CUMBERLAND RAIL ROAD Co. 
JONES o/ al. versus SAME. 

A Rail Road Corporation, in making a disclosure by their agent under a 
trustee process, is not concluded by the entries upon their books. 

Although a balance appears to be in favor of the principal defendant, if the 
agent discloses, that it arose from mistake or fraud in the amount of credit 
reported, and no facts are disclosed showing there was no such error, the 
corporation is not chargeable as trustee. 

'Whether a Rail Road Corporation, who have contracted to issue stock certi
ficates to the principal defendant, iB chargeable as a trustee ; quere. 

ON EXCEPTIONS from Nisi Prius, How ARD, J. presid
ing. 

ScmE F ACIAS against the defendants, as trustees of one 
I. G. Myers . 

.A. disclosure was made in this suit, by the treasurer of 
the defendants, that at the time of the service of the writs 
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in the original suits, the company had no goods, effects or 
credits of the principal in thefr hands or possession. 

It appeared by the disclosures, that the principal was a. 
contractor to build a rail road for the defendants and to 
be paid monthly for his work, on the estimates of the 
engineer for his work done for the company. The esti
mates, were made up to, and including the last day of each 
month, and the amount payable on the tenth day of the 
next month, a part in cash, part in bonds and the balance 
in the capital stock of the company. 

At the time of the service of the original writs, Feb. 3, 
1851, the books showed a large balance due the principal 
on the following tenth day of that month, but the treasurer 

• disclosed, that such balance was found by errors in the-
credits of said principal, and that subsequently the accountiil 
were corrected and nothing was due him at that time. The
account was open and running, and subsequently a large 
amount of bonds and stock was delivered to him. 

Poor lj- Adams, for the ~aintiff. 

J. Pierce, jr., for the tru~tees. 
' 

SHEPLEY, C. J. -These icases are presented on a dis-
closure made by the treasur~r of the company upon a writ 
of scire Jacias. 1 

I 

It will not be necessary t decid~, whether the company 
might be chargeable by reas n of a contract made with th& 
principal to issue stock cer ificates, stating him to be the
holder of a certain number of shares. It may not be im
proper- to observe, that sue certificates are rather evidence 
of property, than property er se. 

Assuming that the facts re correctly stated in the diB
clo sure, there does not app ar to have been any thing due
from the company to the principal at the time of service or 
the original process. i 

There would appear to haye been a balance on account duo 
to him• at that time, if the a9counts upon the company bookt 
be regarded as correctly maae and conclusive upon it. But. 

VOL. XXXVII. I 41 
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the company, by its agent, states in substance, that they have 
been found to be incorrect. That over estimates of work 
performed had been presented, and credits given on the books 
for it as performed, and that upon a correction of such 
credits and a just settlement of all concerns to that time, 
there would be a balance due from and not to him. 

Those previous credits and accounts were not necessarily 
conclusive upon th1} company. They were liable to correc
tion upon proof of error or fraud. Tho Court cannot as
certain from any facts disclosed, that there was no such 
error as is alleged, or that the proof of it may not be en
tirely satisfactory. It must assume, that the statement of 
it as made will prove to be correct, until there be some • 
proof to the contrary. 

E:tteptions overrulPd. 

TENNEY, WELLS and HATHAWAY, J. J., concurred . 

.,.......----, 

POWERS versus NASH. 

In a suit for money paid for defendant as his surety on a note, signed at the 
request of one of the members of his family, which note plaintiff was com
pelled to pay; the declarations of the defendant of his dissent to what 
plaintiff had done, uncommunicated to the plaintiff or to the payee of the 
note, are not admissible in evidence. 

If the maker assents to the alteration of his note by the sub.stitution of another 
surety, and the note is paid by such surety, he is liable to reimburse him 
for the money so paid. 

And such assent may be presumed from his subsequent acts and conduct in 
relation to it, though he was not present when the substitution was made. 

Whether the defendant would not be liable, after receiving the benefit of 
plaintiff's name and being relieved of his own obligations, even without his 
assent, quere. 

It is from the equitable obligation between the principal and surety that the 
legal liability arises that the surety shall be saven. harmless, and a promise 
is implied from the relations between them, where none in fact existed, 

ON REPORT from Nisi Pri:its, HoWARD, J., presiding . . '' 
AssUMPSIT for money paid and for money had and re-

ceived. 
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The Court were authorized to draw the same inferences 
of fact, that a jury might, and to render such judgment as 
the legal rights of the parties might require. 

A deposition made a part of the case. That part of it 
which related to the declarations of the defendant in the 
presence of his family was objected to. 

The Court found the following facts: -
The defendant effected an insurance on his own life and 

on that of his wife, at the office of the Mutual Benefit In
surance Company, and gave them his premium note with the 
najle of his son, who wa,s a minor, as surety. The agent 
of the company, having asc!ertained the minority of the son, 
sent back the note to the defendant with a request that he 
would procure a1iothcr surety. The defendant being at the 
time absent from the State, the letter was opened by the 
son, who cut out his own signature, and the plaintiff, at his 
instance or at that of some of the family, signed it as sure
ty. 'l'he note not being paid, a suit was commenced by the 
payees, to whom it had been transmitted, and judgment ob
tained against the plaintiff and the defendant, and the amount 
collected of the plaintiff, who brou~ht this sYit to recover ot 
the defendant the amount thus paid. 

Gerry, for the defendant. 

S. C. Strout, for plaintiff. 
1. The judgment was conclusive upon these parties as to 

every matter that could ham been pleaded, except a set-off. 
Thatcher v. Gammon, 12 Mass. 2G9; Granger v. Clark, 
22 :Maine, 129. 

2. The default in that suit was an admission of the claim 
set forth in the writ and is a waiver of any matter of de
fence existing prior to that time. 12 Mass. 269; 13 Mass. 
453. 

3. The deposition of Henry is inadmissible, because its 
effect is, to establish a defence on the part of defendant, 
to the original action, from which he is uow precluded. 2 
Starkie's Ev. 76; 8 Mass. 536; 14 Mass. 496. And if ad
missible, the maker of the note is not thereby discharged. 

• 
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The plaintiff's undertaking was only collateral. 29 Maine1 

298. 
4. The equity of the transaction between the parties will 

be taken into consideration. 2 Caines, 154. The plaintiff 
had a right to regard the request to him as the act of de
fendant. 

5. If the note was guaranteed, without request of defend
ant, the acquiescence of Nash in the contract, which was the 
consideration of the note, and his failure to defend the suit 
against himself and plaintiff amount to a ratification of the 
act of Powers and a waiver of any objection upon tha1- ac
count. Brelin v. Dubarry, 14 ·s. & R. 27; 12 Johns. 300; 
12 N. H. 206; 5 Met. 192; Story on Agency, pp. 304, 
305. 

APPLETON, J. -The plaintiff, by signing tl10 note, unques
tionably made himself liable, if the insurance company and 
the defendant assented thereto. That the company assent
ed to the substitution of the plaintiff's name for that of the 
defendant's minor son, is to be inferred from the fact that 
they received the note without objection and collected the 
amount due. The defendant gave no notice of dissatisfac
tion, either to the· plaintiff or to the company, before the 
tmit on the note was commenced. His statements to his 
family, of his dissent to what the plaintiff had done, uncom
municated either to him or to the insurance company, are not 
admissible in evidence. The defendant retained the insur
ance he had effected, and to which he was not entitled and 
for which there would have been no consideration, except 
the note first given and to which subsequently the name of 
the plaintiff had been affixed. When an action was brought 
against him and the plaintiff, he interposed no defence. From 
all the circumstances, the assent of tho defendant to the 
erasure of his son's name and to the substitution of the plain
tiff's may be presumed, and in such case they would be jointly 
liable on the note. Speake v. f/nited States, 9 Cranch, 28. 

Even without assent it would be a grave question whether 
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the plaintiff would not be entitled to recover, the defendant 
having received the benefit of his name as surety and the 
execution upon which he was liable having been paid by 
him. The rights of a surety, who enters into that relation 
without the request or knowledge of his principal, are pro
tected and enforced by the civil law. "Where the engage
ment," says Pothier, in his Treatise on Contracts, part 2, 
c .. 6, § 1, " is made without the knowledge of the. debtor, it 
cannot be supposed to include any contract between the 
surety and the debtor, but there is supposed to intervene 
between them that kind of quasi contract which is called 
negotiorum gestorum." The surety, in the appropriate form 
of action, can recover what he has thus paid. Burge on 
Suretyship, 357. The very case is provided for alike in the 
code of Ju~tinian as in that of Napoleon. Code Nap. Tit. 
14, § § 2014, 2028. 

It was held in Hughes v. Littlefield, 18 Maine, 400, 
that it furnished no defence to a surety that he voluntarily 
became such without the assent or knowledge of his princi
pal. A debtor sent a promissory note to his creditor in pay
ment of his debt, by the hand of a third person, who, before 
delivering it, at the request of the creditor and for the pur
pose of giving credit to the note, put his name on the back 
of it, and such third person was held liable as an original 
promisor. Bryant v. Eastman, 7 Cush. 111. The right of 
a surety to contribution, at common law, was allowed under 
circumstances which repelled any promise to contribute in 
Norton v. Coons, 3 Den. 130. In this case BRONSON, C. J. 
remarked, that " where it was settled that the Courts of law 
would enforce contribution between sureties, what was be
fore only an equitable became a legal obligation; and where 
there is a legal right to demand a sum of money and there 
is no other remedy, the law will, for all purposes of a reme
dy, imply a promise of payment." Much more does this im
plied promise arise as against a principal. The rights of 
the surety to subrogation, who became such without the re
quest or knowledge of his principal, have been sustained 
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against the creditor in Matthews v. Aiken, l Corns. 595. A 
court of equity will imply a promise on the part of the cred
itor to subrogate the surnty to all his rights and remedies, 
in case he reso l'tH to the latter for payment upon his guaran
ty. At law, the legal liability springs from the equitable ob
li,ci;ation, and a promise may be implied from the circum
stances of the case and the eq uitablD relations of the par-
ties where none in fact existed. Defendant defaulted. 

SHEPLEY, C. J., and TEN);E:Y, WELLS and How.A.RD, J. ,T., 
concurred. 

·WATERHOUSE! versus BmD. 

Upon property attached and delivered by the officer into the hands of re
cei1,tors, who promised to pay a sum certain or re-deliver to him the pro
perty, the officer's lien is dissolved; and the property is liable to be attached 
at the suit of another creditor of the owner. 

Replevin by the former cannot be maintained against the latter officer for at-
taching such property. 

ON ·REPORT from Nisi Prius, HOWARD, J., presiding. 
REPLEVIX, for a sloop. 
The plaintiff was a constable, and having a writ against 

one Foss, had attached a sloop of which he owned one
fourth. Two c,f the part owners, with others, gave him an 
obligation to pay $100, or re-deliver the sloop in thirty 
days after the judgment in that suit, and the sloop was 
given up to them. While the o,rners of the three-quarters, 
and the receiptors were iu possession of the sloop, and fin
ishing the work undertaken at the time of plaintiff's at
tachment, the defendant attached the sloop at the suit of 
another creditor of Fos8. Before he made this attachment, 
he was notified of the former attachmeut, by the person in 
charge, and that he with others had receipted for her. Both 
suits on which the sloop vrns attached, are pending in 
Court. 

The case was withdrawn from the jury and submitted to 
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the full Court to enter a nonsuit or default, as the law 
may require. 

Shepley o/ Dana, for the defendant. 
We maintain this prop0sition, that where property is at

tached, and delivered by the officer up to the part owners> 
who have given a receipt in the usual form, that the officer's 
lien thereon is lost' so that he can maintain no action of re
plevin for the property, on its being subsequently attached 
by an officer. 

The Supreme Judicial Court in Massachusetts, ( Went~ 
worth v. Leonard, 4 Cush. 414,) doubted whether the rela
tion of receiptors to the officer, was as his bailees and 
agents, or as an original contractor with him, under the re
ceipt. The Court in this State, ( Penobscot Boom Corpor 
ation v. Wilkins, 27 Maine, 345,) haie decided that they 
stand as original contractors on their promise, and are per
mitted to defeat a suit by the officer, by showing that the 
property receipted for, did not belong to the defendant in 
the original suit; and this decision is sustained by the 
reason of the whole thing; and yet it would be anomalous, 
if the rccciptor were simply the keeper of the officer. 

It is the established doctrine in Massachusetts, that where 
a receipt has been taken, and the property has gone back 
into the hands of the owner, the officer's lien is lost. Denny 
v. ·Willard, 11 Pick. 519; Robinson v. Mansfield, 13 Pick. 
139; and in this State, Weston v. Dorr, 25 :Maine, 176. 

A lien is simply a right to retain possession, and of course 
where there is no possession, there can he no lien. Smith's 
Mercantile Law, p. 565. 

Fox, for the plaintiff, contended, that the attachment 
made by him was valid at the time defendant attached the 
same property, and cited Merrill v. Curtis, 18 Maine, 276; 
Bond v. Paddleford, 13 Mass. 394; Baker v. Fuller, 21 
Pick. 318. 

TENNEY, J. - The only question involved in this case, is 
whether the attachment of the sloop, made by the plaintiff, 



328 WESTERN DISTRICT. 

·watcrhouse v. Bird. 

on the writ in favor of Elizabeth Clough against Lemuel 
Foss, was dissolved at the time the same property was 
attached by the defendant on a writ in favor of J. :M. 
Deering. 

One fourth part of the vessel, when attached, was owned 
by Lemuel Foss, and three fourths by Ira Andrews and his 
brothers, and was then used in the performance of a job of 
work, in which the owners were jointly interested, and so 
continued till the job was completed; Ira Andrews being 
master of the sloop .. 

On the day of the attachment by the plaintiff, and after it 
was made, he took the contract of Ira Andrews and three 
others, in which they agreed with him, for value received, 
that they would jointly and severally pay to him, constable 
of Portland, his hei\;s, executors and administrators, the 
sum of one hundred dollars on demand; or re-deliver the 
property, represented in the contract to have been attached 
by him in the aforenamed :,uit, on demand, in like good 
order and condition as when taken, free from expense to 
the plaintiff; and if no demand should be made for the 
property, they would re-deliver the same within thirty days 
after judgment in the action, in which it was attached. On 
giving the receipt, the vessel was given up to Ira Andrews 
by the plaintiff~ who said, "you have got your vessel back 
again," and she continued to be used in the job, which the 
owners had undertaken, and afterwards completed. 

This case is unlike that of Bond v. Paddleford, 13 Mass. 
394, which is relied upon by the plaintiff, in which the person, 
whose property was attached, and for safe keeping, was put 
into the hands of a third person, a receipt therefor being 
taken, brought an action against the officer, who took pos
session of the property afterwards, while the suit was in 
progress, and undisposed of. The Court considered that 
the action against the officer was misconceived, and that the 
receiptor was the servant of the officer, who never parted 
with the property, and that the owner of the property re
turned as attached, could not complain of the officer. 
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We arc unable to make a distinction favorable to the 
plaintiff between the case before us, so far as it respects 
the question presented, and the cases of Denney v. Wil
lard, 11 Pick. 519; Robinson v. Mansfield, 13 Pick. 139, 
and Weston v. Dorr, 25 Maine, 176. In the case last re
ferred to, it was held, that where an officer has attached 
goods on mesne process, and has delivered them up, on the 
written promise of two persons, to re-deliver them on de
mand, or pay their value, the receiptors have the election, 
whether they will pay the value or deliver the property, and 
the officer must be considered as having abandoned the pos
session, and permitted the goods to go to whomsoever they 
may belong. 

Hero tho recoiptors cannot be regarded as the servants of 
the plaintiff; for it is manifest, that ho relied upon their con
tract for his security, and not upon the property itself; and 
they were left at liberty by him to do whatever they pleased 
with it; to permit it to go into the hands of the owner, or 
retain it in their own hands, for their security, on account of 
their liability on their agrDcmcnt with tho officer. The pro
perty attached did in fact go back into the same condition, 
in which it was before tho attachment, and was used in pre
cisely the same manner, in the prosecution of the work, in 
which che owner had been and continued to be engaged and 

• interested. Tho plaintiff abandoned the property so far, 
that the attachment was dissolved, and that made by tho de
fendant was by legal authority. Plaintiff nonsuit: -

Judgment for a return. 

SHEPLEY, C. J., and ·WELLS, HOWARD and APPLETON, J. J., 
~on~rred. 

STATE versus MERRILL. 

The charter of the city of Portland authorized the city to establish such by
laws and regulations, not inconsistent with the constitution or laws of the 
State, as might be needful for the good order of the city. 

VOL. XXXVII. 42 
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The establish:qient of a by-law, imposing a penalty for mutilating any orna
mental tree planted in any of the streets or public places of the city, is
within the authority granted by the charter. 

In a complaint under such by-law, it is not necessary to allege or prove, that 
the mutilation was malicious, careless or wanton. 

Upon the overruling of a demurrer to a complaint or indictment for a misde
meanor, the judgment against the defendant is not a respondeas ouster, but 
is peremptory. 

ON EXCEPTIONS from Nisi Prius, SHEPLEY, C. J. 1 pre
siding. 

COMPLAINT for violating an ordinance of 'the city of Port~ 
land, which provided, that "if any person shall mutilate or 
destroy any ornamental tree planted, or that may be here
after planted in any of the streets, &c., he shall forfeit," &c, 

The complaint alleged, that the defendant, at, on, &c., "did 
mutilate and destroy a certain ornamental tree, then and 
there planted and being and growing in the street," &c. 

To the complaint the defendant demurred generally. 
The Judge overruled the demurrer, and adjudged the 

complaint to be good, and the defendant excepted. 

M. M. Butler, for the defendant. 

Barnes, for the State. 

How ARD, J. --The city of Portland was authorized by 
its charter to "ordain and publish such acts, laws and regu
lations, not inconsistent 'with the constitution and laws of 
this State, as shall be needful to the good order of said 
body politic; and impose fines and penalties for the breach 
thereof, not exeeeding fifty dollars, for any one offence." 
Special Acts of 18321 c. 248, § 1. Under this general au
thority, and subject to these restrictions, and certain stft.tute 
regulations, it could establfoh all suitable ordinances for 
administering the government of the city, the preservation of 
the health of its inhabitants, and the convenient transaction 
of business, within its limits, an<l for the performance of the 
general duties required by law of municipal corporations. 
Among other things the city was bound to establish, and 
make suitable streets, and to keep them in such repair, that 
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they would be safe and convenient for the purposes of le
gitimate use. Incident to these is the right to protect its 
streets, and to remove therefrom obstructions, for the con
venience of the inhabitants, and the accommodation of busi
ness and travel. 

By an ordinance of the city, in December, 1833, all per
sons were prohibited, under penalty of five dollars, to set 
any trees in any part of the streets, without the consent of 
the constituted authorities of the city. In February, 1852, 
the ordinance on which the complaint in this case was drawn, 
was passed, to prevent the destruction of ornamental trees; 
and provides that, "if any person shall mutilate or destroy 
any ornamental tree planted, or that may hereafter be plant
ed in any of the streets, lanes, or other public places within 
the limits of this city," he shall forfeit and pay not less than 
three, nor more than fifty dollars. This ordinance, it is con
tended, was unauthorized and invalid. If so, no offence is 
,charged in the complaint. But it appears to have been in_.. 
tended as .a regulation of the prudential concerns of the city, 
affecting the convenience of tb.e inhabitants. It is not in
consistent with the constitution, nor with the laws of the 
State. No law of the State authorizes a person to mutilate 
or destroy ornamental trees planted within the limits of the 
streets of the city of Portland, or on land not subject to his 
control. The statute " of malicious mischief and trespasses 
on property," (R. S., c. 162, § 5,) provides a penalty for ma,

liciously or wantonl'!J cutting down, destroying or injuring 
any tree not his own, standing or growing for ornament or 
use. But this ordinance makes it penal to mutilate or de-
stroy any ornamental tree planted in the city of Portland, 
even without malice or wantonness. The prohibitions of 
the statute and the ordinance, and their penalties, are differ
ent, and are not in conflict. 

Though the owner of land bounded upon a street rnay own. 
to the centre of it, ad medium filum viae, yet that portion. 
covered by the street is subject to an easement of a way, 
with municipal regulations necessary or suitable to it.s enjoy~ 
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ment. He cannot invade, or impair the servitude, by plant
ing trees upon the street for his own use or convenience, or 
by any other appropriation of it to himself, inconsistent with 
the full enjoyment of the casement, by the public. The city 
of Portland, it seems, early assumed to control the planting 
of trees upon its streets, as a needful regulation for the good 
order and safety of the body politic. And it would appear 
to be a matter for municipal regulation; as much so as the 
erection of lamp posts, the construction of fences and re
servoirs, and providing public clocks, and as numerous other 
subjects of undisputed municipal jurisdiction, in which the 
good order, health and common convenience of the inhabit. 
ants are involved. 'l'rees upon the streets which are orna
mental, are also useful, and in some seasons of the year, 
necessary for the comfortable and convenient enjoyment of 
the streets by th,3 public, and they are, properly, under the 
care and protection of the city. If one person could muti
late and destroy them with impunity, every other person, 
under like circumstances might do the same, and thus the 
city bo despoiled of some of its most graceful and useful 
ornaments, in defiance of its authority and jurisdiction. Such 
a result would be as undesirable, as it would he anomalous 
and startling. 

Trees planted or growing, under municipal authority and 
protection, in the streets and public places in cities, are not 
private property:. essentially, but are of public concern, in 
which the corporations have an interest. Should they, how
ever, become injurious to the public, or to an individual, they 
may be adjudged nuisances, and as such, be removed or 
abated. R. S., c. 164, § § 7, 8, 9; c. 1, § 3, rule 13. When 
this subject is not regulated in towns by by-laws, as it may 
be, (R. S., e. 5, § 22,) the right of an individual to plant 
and remove trees, upon his own soil, over which the publie 
have an easement, may be less restricted than when subject
ed to municipal regulations. :But in populous villages, and ' 
cities, where the casement must necessarily extend o,er the 
entire way, as located, then, in order to secure its uninte1·-
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rupted enjoyment, municipal restrictions upon individual 
rights, may become a matter of ne0essity, policy and duty. 
The ordinance in question was authorized, and is neither un
reasonable nor invalid. 

The complaint sets forth' the misdemeanor described in 
that ordinance, and alleges facts necessary to constitute the 
offence, and is sufficient in law. 'l'he demurrer is overruled, 
and final judgment must be entered against the defendant. 
For it has been settled, in misdemeanors, that, if the defend
ant demur to the indictment, and fail on argument, the de
cision will operate as a conviction. But in capital cases, 
and in every case of felony, under the English law and prac
tice, he would have judgment of respondeas ouster, if his de
murrer to th~ indictment were adjudged against him. 2 
Hale, P. C. 257; Rawle b. 2, c. 31, § 7; 1 Chitty's 0. L. 
360, *442; The King v. Gibson, 8 East, 112. 

SHEPLEY, C. J., and TENNEY, WELLS and APPLETON, J. J., 
concurred. 

HUNT o/ als., Petr's, versus HUNT o/ als. 

By R. S. c. 93, § 3, every illegitimate child shall he considered, as an heir of 
the person, who shall in writing, signed in the presence of a competent wit
ness, have acknowledged himself to be the father of such child, and shall in 
all cases be considered as heir of his mother, and shall inherit his or her 
estate, but he shall not be allowed to claim, as representing his father or 
mother, any part of the estate of his or her kindred, either lineal or collater
al; unless, before his death, his parents shall have intermarried and had 
other children, and his father, after such marriage, shall have acknowledged 
him as aforesaid, or adopted him into his family. 

In a petition for partition of the father's estate, it was held; that the facts 
essential to be proved to allow an illegitimate child to inherit his father's 
estate, under this statute, were entirely distinct from such as would author
ize him to inherit by representation of his father or mother from his lineal 
and collateral kindred : and 

1st. That no illegitimate child could inherit the estate of his father as heir, 
unless the written acknowledgment required by this statute had been pro
perly executed. Per SHEPLEY, C. J., and TENNEY and HowARD, J. J. 
APPLETON, J., dissenting. 
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2. But that such child might inherit hy representation of his father or motlier 
from his lineal and collateral kindred, without such acknowledgment, if the 
parents had intermarried and had other children, and the father after such 
marriage had adopted the child into his family. Held, by APPLETON, J., that 
when such child eould inherit by r~presentation from his lineal and collateral 
kindred, he could, by § 3, inherit from his father. 

The rights to an estate vested before the enactment of the Act of 1852, c. 
266, must be determined by a legal and judicial, not Legislative construc
tion of the laws in force at the time; and that Act of 1852, cannot alter 
them. 

ON REPORT from Nisi Prius, HowARD, J., presiding. 
PETI'l'ION FOR p ARTITION. 
The Court were authorized to determine the facts and 

the law arising thereon. 
The facts found were, that three of the petitioners were 

illegitimate children of Moses Hunt, the otfier was legiti
mate. The three respondents were his lawful children by 
his first wife. 

After her death, while said Moses employed a house
keeper, he became the father by her of tho three illegitimate 
children mentioned, and subsequently married her, and after 
such marriage became the father of the fourth above men
tioned petitioner. 

Moses Hunt died in 1849, seized and possessed of tho 
several parcels of land described in the petition. 

The petitioners always lived with him before and after 
his intermarriage, bore his name, and were treated like the 
other members of his family. 

Swazey, for respondents, contended, that the three illegit
imate children could take no part of the estate, as the father 
had made no acknowledgment in writing, as tho statute re
quired. 

Nor could the statute of 1852, c. 266, have any legal ef
fect on this case, for the construction of a statute is a judi
cial and not a legislative function. The estate here descend
ed and became vested in the legal heirs of Moses Hunt long 
before the passage of this Act. The statute cannot be re
troactive, neither can it so operate as to divest rights once 
established. 
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Fessenden 4" Deblois and Baker, for petitioners. 
The facts in this case authorize the petitioners, who are il

legitimate, to claim a share in the estate under c. 93, § 3, for 
its conditions have been complied with. 

1. The parents intermarried and had other children. 
2. The father, after such intermarriage, adopted them into 

his family. 
Under this state of facts, a construction of the statute 

that would confirm the rikht to a claim "as representativ0 of 
his father," and exclude the right to claim the estate of the 
father, is to us monstrous. It would allow a collateral, and 
reject a lineal right. The term as representative of his fath
er, is intended to make him heir directly to his father, which 
is the immediate right, as well as to allow him to claim cor
relatively. 

Again, there are other words which show this to have been 
clearly the,intention of the statute. After reciting the above 
conditions is the following, "in which case, such child and 
all the legitimate children shall be considered as brothers 
and sisters, 4"c, 

The general scope and meaning of this statute was to 
make illegitimate children, adopted by the father, co-heirs 
with the legitimate children; and its scope and intention 
should be carried out. Emily v. Caroline, 9 Wheat, 381; 
Pease v. fVhitney, 5 Mass. 380. 

Again, this is peculiarly a }mmane statute, and should 
have a most liberal construction. 6 Bacon, Statute 7, p. 
389; Richards v. Daggett, 4 Mass. 534, and 12 Mass. 383. 

But should the Court doubt the intention of the Legisla
ture by reason of any ambiguity of the language used, then 
they will look to c. 266 of Acts of 185~, as explanatory of 
the section under consideration. This last Act makes no 
new law, but declares what the law was. 

"If it can be gathered from a subsequent statute in pari 
materia, what meaning the Legislature attached to the former 
statute, this will amount to a legislative declaration of its. 
meaning and will govern the construction of the first stat• 
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ute." U. S. Y. Preeman, 3: How. U. S. R. 556; Bull v. 
Loveland, 10 Pick. 13. 

In construing; stututos, the intention of tho makers is to 
govern, althoug;h tho construetion may seem contrary to the 
le:ttor of tho statute. 3 Cowen, 89; 2 Pct. 662; 15 Johns. 
358; 10 Pick. 235; Henry v. Tilson, 17 Venn. 479; 2 

Sup. U. S. Diis• 808; Broun v. Wright, 1 Grccnl. 240. 
A statute may in some instances be expounded contrary 

to tho words. G Comyn's Dig. Parliament, 252. 

SHEPLtw, C .• J. -Throe of the petitioners being illegiti• 
mate children of Moses Hunt, deceased, claim as his heirs, 
to be entitled to a distrihutirn share of his real estate. 

·who arc entitled to inherit as heirs of a deceased per
son, is in this State, to be determined only by tho provi
sions of the statute in force at the time of his decease. 

No rules of tho civil or common law, further than they 
are auoptod by tho statute, can afford them the least aid. 
Tho rig-hts of tho petitioners must depend entirely upon the 
provi~ions of tho statute, c. 93, § 3. 

The first clause of that section determines very clearly, 
by the followin~ words what facts arc required to be proved, 
to onalilc an illegitimate child to inherit from tho father or 
mother as an heir. "Every illegitimate child shall Le con
sidered as an heir of the person7 who shall in writing, sign
ed in the presence of a competent witness, have acknowl
edged himself to be tho father of such child, and shall in 
all cases Le c:msidored as heir of his mother, and shall 
inherit his or her estate in the same manner as if he had 
been born in lawful wedlock." 

'rhero is no other provision of the statute intended to 
have any efl'e~t upon tho ri:~hts of an illegitimate child to 
inherit as tho heir to his fa,thcr or mother. Bvery other 
clause of the section was inserted for a different purpose, 
which by the language used is clearly exhibited. 

Tho languag,3 of the next clause is, "but he shall not be 
allowed to claim as representing his father or mother any 
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part of the estate of his or her kindred either lineal or 
collateral," without proof of other facts. 

It is apparent, that it was intended to provide, that an 
illegitimate child might inherit as heir of the father or 
mother, while he could not inherit from a grand-father or 
mother, or from an uncle or aunt. From these he cannot 
inherit, as the third clause declares, "unless, before his 
death, his parents shall have intermarried and had other 
children, and his father after such marriage shall have ac
knowledged him as aforesaid, or adopted him into his 
family." 

This clause surely was not designed to determine by what 
facts an illegitimate child should be considered as an heir 
to his father. The purpose was entirely different. It was 
to determine by what facts he should be regarded as an heir 
and capable of inheriting from lineal and collateral kindred. 
To use this clause or any part of it, to determine when he 
should inherit from his father, is to make use of it for a 
purpose wholly different from that for which it was enacted. 

It is true, that it may authorize an illegitimate child; when 
so adopted into the family of the father, to inherit from 
lineal or collateral kindred, when he could not inherit from 
his father. 

The substance of the argument against a literal construc
tion admitting it1 appears to be, that this would be contrary 
to the rules of the civil and common law;~ and absurd to 
permit one to inherit as heir to his father, and through him 
the estate of lineal and collateral kindred, when he could 
not inherit the estate of his father. 

The statute fixes its own rules without any regard to the 
rules established by other laws, further ·than it adopts them. 
It may make one an heir to lineal or collateral kindred 
without allowing him to inherit from his father, as well as 
make him an heir to his father without allowing him to in
herit from such kindred. The reason for such an enact
ment, may perhaps be sufficiently discerned to redeem it 
from the charge of absurdity. When a father has married 

VOL. XXXVII. 43 
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the mother and has had other children by her, and has 
adopted her former illegitimate child into his family, he has 
given full notice to his kindred, that he regards such illegiti
mate child as one of his children; and if they do not wish 
it to inherit from them, they will have opportunity to pre
vent it. .And the right of the father to determine whether 
such child shall inherit any part of his estate, is preserved 
to him, and is made to depend upon his own pleasure to 
make a written acknowledgment of him. Circumstances 
may arise under the provisions of the statutes, in which it 
might ·be in furtherance of equality and apparent justice, 
that a father should place such a son in a condition to 
enable him to inherit from lineal or collateral kindred and 
::10t from himself. His m?,ther may have property, and he 
will be entitled to inherit from her, when the father's former 
children by another wife would not. But whether sufficient 
reasons for such a difference can be perceived or not, when 
it is clearly made by a legislatiYe enactment, it is not the 
proyince of a judicial tribunal to destroy it by a forced con
struction. It can only be disregarded by a construction of 
the section, which would give no effect to the words of the 
first clause requiring a written acknowledgment of th'-' fath
er signed in the presence of a competent witness to make 
an illegitimate child his heir, if he had adopted him into his 
family. While :mch an adoption is not by the statute made 
to constitute any part of the requirements to make him an 
heir of his father. 

The construction contended for can receive no aid from 
tho subsequent provisions of the section. 

The next clause provides for another distinct matter; 
under what state of facts legitimate and illegitimate children 
shall be regarded as brothers and sisters and shall inherit 
from each other. 

The last clamo saves to the father and mother their right 
of inheritance as heirs to their children in like manner as if 
all had been legitimate. 

Each of these clauses was designed to accomplish a spe-
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cific purpose clearly exhibited and not obscurely provided 
for, but not including any intention to affect the right of an 
illegitimate child to inherit from its father. All the children 
are by the last clause placed on a footing of legitimacy for 
certain purposes named, not for all purposes. 

In this case the essential fact is wanting to enable three 
of the petitioners to inherit as heirs to their father, that he 
has made no such written acknowledgment of them as his 
children as the statute requires. 

The Act approved on April 21, 1852, although it may 
have been enacted for that purpose, can have no effect upon 
their rights. The titles of these parties to the estate of 
their father had become established beyond the power of 
any legislative body to alter them, before the enactment of 
that legislative declaration. Their rights must still depend 
upon a legal and judicial and not upon a legislative con
struction of the existing statute. 

Judg1nent for partition for 
the share of Moses Hunt alone. 

TENNEY and HOWARD, J. J., concurred. 
APPLE'l'ON, J., dissented. 

Dissenting opinion by-
APPLETON, J. -The petitioners and respondents claim 

title as heirs of Moses Hunt. It was admitted, that the 
mother of the petitioners at the time of their birth, resided 
in the family of Hunt as his house-keeper; that after their 
birth she was legally married to him, and after such mar
riage, and during its continuance, had one child by him. 
The petitioners were born in his house, and wore members 
of his family till his death. They ,yero treated as his 
children, wore called by his name, and wore maintained by 
him and no difference was made by him between them and 
the respondents, his legitimate children. Upon those facts 
the question submitted, is whether they are entitled to their 

· distributive share of the roi-1,l estate of which said. 1-I uut 
died seized. 
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In this State the statute of descents, R. S., c. 93, de
termines the rules of succession as to tne legitimate and 
the illegitimate. It deduces the right of inheriting from 
paternity and defines the facts upon proof of which it shall 
be considered a8 proved, and when proved the illegitimate 
acquire by its provisions, the inheritable rights of legiti
macy. 

The third section of R. S., c. 93, relates to the heirship 
• of illegitimate children, and provides for two classes of 

cases. The first embraces children between whose parents 
no marriage has taken place. In this case, no provision but 
for the lineal dm;cent of the estate of the father or mother 
is made. By the first clause of this section it is enacted 
that "every illegitimate child shall be considered as the heir 
of the person, who shall in writing, signed in the presence 
of a competent witness, have acknowledged himself to be 
the father of such child, and shall in all cases be considered 
as the heir of his mother, and shall inherit his or her estate, 
in whole or in pH.rt, as tho case may be, in the same manner 
as if born in lawful wedlock." The time when this acknowl
edgment is made is immaterial. The father may at any time 
make his illegitimate son his heir. The inheritance confer.
red is limited to the estate of the father and mother, and by 
the next clause in tho same section, the illegitimate child is 
prohibited from taking any thing by representation, except 
on certain conditions. As there is no written acknowledg
ment in this case:, the petitioners acquire no rights under this 
clause of the third section. 

The latter clause of this section prescribes primarily the 
conditions upon which the illegitimate may claim the estate 
of the kindred of his father and mother, whether lineal or 
collateral. It enacts, that the illegitimate child thus ac
knowledged, " shall not be allowed to claim, as representing 
his father and mother, any part of the estate of his or her 
kindred, either lineal or collateral; unless before his death 
his parents shall have intermarried and had other children; 
and his father, ajler such marri:age, shall have acknowledged 
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him as aforesaid or adopted him into his family j in which 
case such child and all legitimate children shall be consid
ered as brothers and sisters, and on the death of either of 
them, intestate and' without issue, the others shall inherit his 
estate and he. theirs, as provided in the first section of this 
chapter, in like manner as if all the children had been le
gitimate; saving to the father and mother respectively, their 
rights in the estate of all the children, as provided in the 
first section, in like manner as if all the children had been 
legitimate." The clause in this section, relating to the con
ditions requisite for inheriting by representation, differs from 
the original report of the commissioners by the insertion of 
the words " or adopted him into his family." .A.s the bill 
was originally reported, the subsequent marriage of the pa
rents, the birth of children after such marriage and the writ
ten acknowledgment of paternity in the presence of a com
petent witness, were required before the illegitimate child 
could claim, by representation, the estate of the kindred of 
his father or mother. But it might happen that marriage, 
birth of children, and adoption into the family, might have 
ensued and yet no written acknowledgment of paternity 
have been made. Was it the intention of the Legislature 
to provide for this class of cases, by rendering adoption 
into the family equivalent to the written acknowledgment, 
or to make legitimation more difficult by imposing the fur
ther condition of adoption into the family, without which 
the others would be of no avail. If it was their purpose, 
that neither subsequent marriage~ birth of children and a 
written acknowledgment of paternity should suffice, but that 
something more was to be added thereto, then the usages 
of language required "and," the conjunction of addition, 
instead of" or" · which is used to mark an alternative. Had 
this change been made no doubts could have arisen. If 
using "or," it be construed as and, then they have adopted 
an awkward and unusual mode of expressing the idea in
tended. 

In construing a statute words should receive their ordinary 
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signification. "But whatever the intention of the Legislature 
was," remarks Lord CAllIPBELL, in Regina v. St. Leonard, 
14 Ad. & El. N. S. 343, "we must judge of it only from the 
words employed." The general rule is to construe words 
according to their ordinary and natural sense. Regina v. 
Commissioners of Sewers;, 1 El. & Black. 694. Regina 
v. 4-rchbishop of Canterbnr?I, 11 Ad. & El. N. S. 483. But 
the Court will not put such a construction upon the words 
usccl, as would in effect substitute others in lieu of those 
usccl by the Legislature, upon a mere conjecture as to the 
supposed intention. Ripton v. Hodgdon, 1. Ad. & El., N. 
s. 84. "vV e cannot," says vVIGHTll[Ai~, J., in Cox v. Law
rence, 1 El. & Black. 517, "get rid of grammatical construc
tion and adopt the suggestion of dislocating some words and 
introducing others." If then we regard the Legislature as 
having intended to use tlrn words they employed in their 
usual meaning and according to their obvious grammatical 
construction; if we apply to the section under consideration 
the recognized principles of interpretation, then the right to 
inherit, as representing the father and mother, is conferred, 
when there has been a subrnquent marriage of the parents, 
tho birth of children after such marriage and a written ac
knowledgment of paternity, or when to the two first men
tioned conditim1S there is acldcd the adoption by the father 
of his illegitimate children into his family. In other words, 
the two first'rcqnisitcs lieing the same, the written acknowl
edgment of pv,krnity i:3 lcgisiativcly recognized as equivalent 
to atloption into the fami\y. 

The petition C'rs in this case arc entitled to claim, as repre
senting their fothcr and mother, any p:irt of the estate of 
his or her ki1,dretl lineal or collateral. 'l'hcir father and 
mother han) in (cnnarricd autl since such marriage have had 
a child. 1Vhe:tl1ci· they l1aYc had one or more i8 immaterial, 
as by R 8., c .. 1, \\ 3, iL is pnwided that in the construction 
of a statute "c:Yery- won1 importing the plural number may 
be applicLl an,1 confined to the singular numlJcr as well as 
the plural." 'I'hc rcputeu father has adopted the chilurcn 
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into his family,' and adoption is the alternative for and the 
equivalent of the written acknowledgment, which is required 
to enable the illegitimate son to inherit his father's estate. 
The petitioners and respondents are to be considered as 
mutually entitled to inherit the estate of the kindred of their 
father by representation equally as if tkey were all legit
imate. 

While the petitioners are permitted as representing their 
fat her, to claim the estate of his kindred either lineal or 
collateral, can they directly inherit his estate? Was it the 
intention of the Legislature, that illegitimate children should 
inherit by representation the estates of their father's kindred, 
whether lineal or collateral, and fai~to inherit that of their 
father, as whose representatives alone they claim the estate 
of his kindred. 

It is apparent that by § 3, less is required to enable an 
illegitimate child to inherit the estate of his father than that 
of his father's kindred. In the former case a written 
acknowledgment of paternity in the presence of a competent 
witness makes the child acknowledged the heir of the person 
thus acknowledging. In the latter the intermarriage of the 
parents, the subsequent birth of children after such marriage, 
the written acknowledgment of paternity or its equivalent, 
adoption into the father's family, are required before the 
illegitimate child can successfully claim the estate of the 
father's kindred. Without the latter clause, children who 
might claim the estate of their father could never inherit by 
representation. If the construction for which the respond
ents' counsel contends, were allowed, the illegitimate child 
might inherit by representation, and not lineally, against 
the obvious intention of the Legislature, which was to guard 
with more vigilance the rights of collateral than those of 
lineal inheritance. 

When the illegitimate child claims by representation the 
estate of the lineal or collateral kindred of his father, that 
very claim involves and includes the idea of hcirship. Claim
ing by representation is claiming derivatively. No one can 
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claim through one, to whom such claimant is not an heir. 
The person representing enters into the place, and succeeds 
to the rights of the person represented. The illegitimate 
and the legitimate, equally represent their father. Repre
sentation assumes paternity as having been established, and 
being established,.the statute confers equal right to inherit 
upon legitimacy and illegitimacy. Th~ illegitimate child in
herits from and through his father, because, in each case, 
upon certain facts being proved, the law adjudges him his 
son and heir. If he claims as representing his father, it is 
because he is to be regarded as a son, and if a son to rep
resent, he is equally a son to inherit. Representing the 
father, and through hi1h inheriting the estate of others and 
yet not inheriting his estate would be absurd and coutradic:
tory. It would be to allo\Y a collateral and remote claim, 
and to reject a lineal and direct right; to give to the illegiti
mate the inheritable rights of legitimacy as to all but the 
father, but as to him, to refuse and deny them. 

The term "right of representation," jus representationis, 
used in the statute of descents, like most of the phraseology 
of that statute, as well as that of Wills, is derived from the 
civil law. By the provisions of that code, the heir is regarded 
as una eademque persona cune defuncto. He represent8 
the person and estate of his ancestor and succeeds to his 
rights and obligations. His substitution for him is like the 
continued succession of corporate existence. 

"Succession by law is the title by which a man, on the 
death of his ancestor, dying intestate, acquires his estate, 
whether real or personal, by the right of representation as 
his next heir." Halifax Analysis of Civil Law, 47. The 
fourth canon or rule of descent is, that the lineal descend
ants in infinitwm of any person deceased shall represent 
their ancestor; that is, shall stand in the same place as the 
person himself would have done, had he been living. 3 
Cruise's Dig. 333. It is apparent, that representation is 
the result of and flows from heirship - and that consequent
ly no one ean represent who is not an heir. Whoever, there-
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fore, can claim by representation is necessarily heir to the 
person represented, and as the petitioners, as his repre
sentatives, might have claimed what would have belonged 
to their father had he lived, so they may claim what in fact 
belonged to his estate as his heir - for if they are entitled 
to what might have been his but was not, much more are 
they to what was his. 

The provision that "such child and all the legitimate chil
dren shall be considered as brothers and sisters, and on the 
death of either of them intestate and without issue, the 
others shall inherit his estate and he theirs, as provided 
in the first section oj'this chapter, in like manner as if all the 
children had been legitimate," is important in elucidating 
the meaning of the .A.ct. If they are to be considered inter 
sese as brothers and sisters, it is only because they are the 
<lhildren of common parents. If the rights of legitimacy arc 
so far conferred, that the illegitimate can claim as heirs to 
their legitimate brothers and sisters-a fortiori, must it have 
been the legislative intention that they should claim as heirs 
to their father. If they are considered as brothers and 
sisters in like manner as if legitimate, they inherit by § 1, 
the estate of their father. They do not inherit in like man
ner as if horn legitimate, if tho legitimate inherit the paren
tal estate, and the right to the same inheritance is denied 
to the illegitimate. If they do not inherit, it is only because· 
not considered as legitimate brothers and sisters. But the 
statute imperatively requires that they shall he so consid
ered, and consequently they must inherit tho estate of their 
father. 

The clause "saving to the father and mother, respectively, 
their rights in the estate of all the said children, as provided 
in the first section, in like manner as if all had been 
legitimate," leads still more conclusively to the same result. 
"All the said children" arc placed on the footing of legiti
macy. 'l'he father, by§ 1, inherits the estate of his legitimate 
children, if they die without issue. But by this saving 
clause, tho father equally inherits the estate of the illegiti-

V OL. XXXVII, 44 
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mate as the legitimate children, if a compliance with the 
prescribed conditions is shown. Moses Hunt, upon the facts 
as admitted, would have inherited the estate of his illegiti
mate children dying without issue - but he would have 
inherited it only as their father and because his paternity had 
been established. As a father he would have inherited alike 
the estates of the legitimate and the illegitimate. If then, 
he could inherit the estate of his illegitimate child, could not 
such child inherit his? Was it the intention of the Legisla
ture that the guilty father should inherit the estates of his 
illegitimate child, and to deny to the innocent child, the recip
rocal right of inheriting that of his father? Is the benefit of 
the statute to accrue to the father alone and not to the son1 

for whose advantage, it was specially enacted? The father 
is not to be regarded in the anomalous condition of a father 
and yet not a father - of a father so that he may inherit the 
estate of tho son - and not a father, when the son claims to 
inherit his estate. 

The illegitimate may inherit the estate of his legitimate 
brother or sister, and they may inherit his - the father may 
inherit the estate of the illegitimate child and the illegitimate 
child tho estate of his grandfather, by representation, yet, if 
the construction here suggested should not be adopted, the 
illegitimate child cannot succeed to the estate of his father, 
and if the legitimate child should die before the father, the 

' inheritance which would descend to the: illegitimate children, 
the father having deceased, would pass from them to the 
general heirs of the father. 

The whole section must be construed together for the 
purpose of ascertaining by a comparison of one part with 
another what was the meaning of the Legislature. Upon 
such comparison we can have no doubt, that it was their 
intention to include in representation heirship to, as well as 
through the person represented, and to confer the full and 
entire inheritable rights of legitimacy upon the illegitimate, 
when the father and mother of such illegitimate, marry and 
have children ancl tho father :acknowledges his paternity in 
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writing in the presence of a competent witness, or by adop7 

tion into his family. The legitimation in either case is 
entire, not partial. 

The law of succession to persons who die intestate, is 
founded on the presumed will of the deceased. It assumes 
that his wishes are in accordance with his duty and his natu
ral inclinations, and they point to the child as the natural 
heir of the father. Consequently, by the law of all nations, 
the child succeeds to the paternal estate. The natural right 
-0f inheritance includes illegitimate as well as legitimate 
children, for it is the duty of parents to make provision for 
the support of both. But to inherit, the existence of the 
paternal relation must be proved1 and when proved, the heir
ship of the son follows. Pater est quem nuptiae demon
.strant is the rule of the common law. Hence, when a child 
is born out of wedlock, as "the child's father is not known1 

by order and judgment of law" he is called filius populi. 
The parentage being uncertain, this is deemed "an unlawful 
state of birth1 disabling the party to succeed in inheritance." 
"Though the father afterwards marry the mother," says Go
dolphin, in his Abridgment of the Ecclesiastical Law, 478, 

• 
11 yet in the judgment of the common law it is still a bastard1 

but by the canon law it is otherwise." By the civil law1 chil
dren born before marriage, are made legitimate by the sub
seq ucn t marriage of the parents. Indeed, this legitimation 
is a privilege or incident so insuperably annexed to the mar
riage, that though both parents and children should refuse 
to waive it, the children would nevertheless be legitimate. 
The Code Napoleon establishes the legitimacy of children 
born out of wedlock, when their father and mother shall 
have legally acknowledged them before the marriage, or in 
the act of its celebration. The provisions of the statute 
under consideration seem manifestly intended to confer im
portant rights upon the illegitimate. 

"A thing," says THO)IPSON, C. J., in People v. Utica Ins. 
Co. 15 Johns. 380, "which is within the intention of the 
makers of a statute, is as much within the statute as if it 

\ 
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were within tho lotter; and a thing which is within the letter 
of the statute is not within the statute, unless it be within the 
intention of the makers." The design of this statute was to 
confer legitimation upon tho illegitimate. It designates 
the conditions upon which they may inherit collaterally. 
But it could not have boon the intention of the Legislature, 
that tho father might inherit the son and not the son the 
father -that the illegitimate and tho legitimate should mutu
ally inherit each others' estates and not that of their common 
parent - that the illegitimate should inherit the estate of 
their grandfather and not that of their father - that as heirs 
of their brothers they should acquire the very estate of 
their father, and be precluded from taking it by direct 
descent-that they should inherit mediately and not directly 
- that they should have the general rights of legitimacy as 
to every one, but the father who adopted them, but as to 
him alone they should be and remain illegitimate; yet such 
are the unquestionable results of a different construction 
from the one here insisted upon. Such results I cannot 
beliovo were ever intended by the Legislature. 

Tho construction here proposed conforms most to the 
• just and enlightened legislation, which induced a change of 

the law and is in entire accordance with that principle of 
interpretation by which a liberal construction is to be given 
to all remedial Btatutes. 

That the true construction has been given to this section 
is further evidenced by tho explanatory .Act of 1852, c. 266 . 
.A declaratory law in a case where the moaning is doubtful 
is not to be disregarded. If it can he gathered from a subse
quent statute in pari rmateria what moaning the Legislature 
attached to a former statute, this will amount to a Legisla
tive declaration of its meaning and will govern the construc
tion of tho first ,statute. U. 8. v. Freeman, 3 How. (U. S.) 
556. 

The facts necessary to establish tho claim of the petition
ers having been proved, they are entitled to partition as 
prayed for. 
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PoRTER ~ als. versus ANDROSCOGGIN AND KENNEBEC RAIL 
ROAD COMPANY. 

By c. 91, § 14, R. S., "all deeds and contracts executed by an authorized 
agent for an individual or corporation, either in the name of the principal, 
by such agent, or in the name of such agent, for the principal, shall be 
considered the deed or contract of such principal." 

"\Vhere a corporation makes a contract through an agent, who puts to it a seal, 
it becomes by law the deed of the corporation, though it has not their com
mon seal. 

Upon such a contract an action of assumpsit cannot be maintained. 

ON F ACTli AGREED. 
AssuMPSIT. The writ contained the money counts, a 

count on an account annexed and one count upon a contract 
signed by Hobart Clark, the defendant's agent, lawfully au
thorized as alleged in the writ. 

All the claims of plaintiffs, in the several counts in their 
writ, originated under the contract declared on. 

That contract was signed and sealed by the plaintiffs and 
by Hobart Clark, an agent of the defendants. 

'l'he defendants' corporate capacity was admitted, and as 
such, vested with the usual privileges and subject to the , 
commqn liabilities of other corporations. The contract was 
without a corporate seal, but had a common seal used and 
adopted by the defendants in this case. 

-Whether the action was maintainable was submitted to 
the Court. 

Cadman and May, for the plaintiffs. 

W. Goodenow and Fessenden ~ Deblois, for defendants. 
1. The law will not imply a promise on which to ground 

an action, where there is an express promise. Charles v. 
Dana, 14 Maine, 383; "Whiting v. Sullivan, 7 Mass. 109; 
Cutter v. Powell, 6 Term. R. 324; Marshal v. Jones, 11 
1\faine, 54. 

2. Herc was a contract under seal, and the action should 
have been covenant. Bulstrode v. Gilburn, 2 Strange, 
1027; Espinass. N. P. 96; Richards v. Killam, 10 Mass. 
243; Kimball v. Tucker~ al., 10 Mass. 192. 
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3. The scaling by the corporation was sufficient. A.ngcl 
& A.mes on Oorpo., § 217; ]Ylill-Dam Foundry v. Hovey, 
21 Pick. 417; Bank of Columbia v. Patterson, 7 Oranch, 
304; Randall v. Van Vechlen, 19 Johns. 60; Bank of Me
tropolis v. Guttschlick, 14 Pct. 29; Stinchfield v. Little, 1 
Greenl. 231; Decker v. Freeman, 3 Greenl. 338; R. S., c. 
91, § 14. 

TENNEY, J. -This is an action of assumpsit to recover 
payment for certain labor alleged to -have been done, money 
paid, services rendered, and materials found by the plaintiffs, 
under a written contract dated May 16, 1848, signed and 
sealed by the plaintiffs and by Hobart Clark, an agent of 
the defendants, with a common seal, used and adopted 
by the corporation in this case, though not the corporate 
seal. 

It is well settled, that the action of assumpsit cannot be 
maintained against a party upon the scaled instrument of 
that party. The action must be debt or covenant. 1 Ohit
ty's Pl. 94 and 95; Banorgee v. Hovey .y al., 5 Mass. 11; 
Kimball v. Tucker .y al., 10 Mass. 192; Charles .y al., v. 
Dana,, 14 ::\Iaine, 383. 

By R. S., c. 91, § 14, "alll deeds and contracts executed 
by an authorized agent for an individual or corporation, 
either in the name of the principal, by such agent, or in the 
name of such agent, for the principal, shall be considered 
the deed or contract of such principal." No question is 
made, that the contract relied upon in this action in its sup
port, is that of the corporation. The action is brought 
upon it against the defendants; and they in their argument 
admit it to be their contract.. It was executed by the plain
tiffs, and by the agent of the defendants, as a deed, seals 
being affixed thereto. 'rhe adoption of the seal placed there 
by Clark when he executed the instrument, must be sup
posed to have been done by an act which was legally bind
ing upon the corporation. It is not material with what 
seal the instrument is sealed, for the seal of a stranger is 
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sufficient, and if a corporation seal, there is no need to say, 
sigillum nostrum commune. 4 Com. Dig. Fait. A. 2. 

In Mill-Dam Fotmdry v. Hovey, 21 Pick. 417, PUT
NAM, J., in delivering the opinion of the Court, says, "a cor
poration as well as an individual person, may use and adopt 
any seal. They need not say it is their common seal. This 
law is as old as the books. Twenty may seal at one time 
with the same seal." 

It was therefore the deed of the defendants, whether the 
agent executed it in the name of the corporation, or in his 
own name for the corporation. It was the defendants' deed 
also by the ratification of the agent's act, by adopting the 
seal. Plaintiffs nonsuit. 

SHEPLEY, C. J., and WELLS and APPLETON, J. J., concurred. 

CHASE o/ als. versus JEWETT. 

In an action upon written orders for the delivery of goods, which contain 
no reference to any prior negotiation between the parties, parol testimony 
to show a previous agreement for a longer term of credit than that expressed 
by the orders, is inadmissible. 

EXCEPTIONS from Nisi Prius, HOWARD, J., presiding. 
AssUMPSIT, for goods delivered to defendant on three 

orders, by him drawn on the plaintiffs, of the following tenor: 
"PORTLAND, July 30, 1851. 

"Please let Mr. B. Rand have hardware to an amount not 
exceeding one hundred and fifty dollars, and I will settle 
with you for the same." 

"Nov. 29, 1851. 
"Please let B. Rand have goods to the amount of fifty dol-

lars and charge the same on account." · 
A.nother dated Feb. 17, 1852, similar to the preceding. 
Tpe suit was commenced on Feb. 28, 1852. Plaintiffs 

proved the delivery of items of hardware after the date of 
the orders to their amount. 

The defendant showed by Rand that he1 witness, was sent 
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by him to the plaintiffs to make the trade for hardware for 
l1is house which he was building. That he told one of the 
plaintiffs he should want about $200 worth, and wanted the 
account to run a year. He said, he had•no objection if Wood
bury, his partner, would consent. 'l'he witness saw Wood
bury soon after and he said he would let the defcnda,nt have 
the goods on one year. 

The orders were made at the request of the witness, and 
the first one was drawn soon after the conversation with 
Woodbury. The witness made known to defendant that'ihe 
goods were to be on a year's credit, when the order was given. 

All the testimony of Rand was objected to, especially all 
. testimony tending to show any different contract than that 
contained in tho written orders, or any different term of 
credit than was provided for in the written orders, but the 
presiding Judge admitted the evidence. 

The jury rc:turned a verdict for defendant. To the in• 
structions exceptions were taken, as well as to the admis
sion of defendant's testimony, but the point, upon which 
the opinion of the Court was based, renders it unnecessary 
to gfrc the instructions. 

Shepley ~ Dana, in support of the exceptions. 
That the testimony of Rand was inadmissible and should 

have been excluded, they cited Goss v. Lord Nugent, 5 B. 
& Ad. 58; Phil. on Ev., Cowen & Hill's notes, part 2d, 
Note 2V5, page 358, 3d Am. Ed., where the cases arc col
lected. Barker v. Prentiss, 6 Mass. 434; JJ1cCullough v. 
Girard, 4 Wash. C. C. R. 2\)2; Mead v. Steger, 5 Porter, 
505; Barringer Y. Sneed, 8 Stew. 201; Simpson v. Hen
derson, 1 l\Ioody & Mal. 300; Tlwnipson v. Ketchum, 8 
Johns. 189 ;. Hunt v. Adams, 7 Mass. 518; Pattison v. 
Hull; 9 Cowen, '1°17. 

S. C. Strout, contra. 

TEXXEY, J. --The foundation of this action is three orders 
gfren by the defendant on the plaintiffs for goods, which 
were proved to have l>ccn delivered thereon; on one, the 
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defendant promised, "I will settle with you for the same ;" 
and on each of the others were added the words, "and 
charge the same on account." 

The import of these orders was, that the goods directed 
to be delivered were to be paid for, on demand. Without 
the evidence in defence, the orders and the proof of the de
livery of the goods, would entitle the plaintiffs to prevail in 
a suit instituted immediately afterwards. 

If instead of the orders, the defendant had received the 
goods and thereupon had given his note for the amount without 
specifying the time of payment, the contract would not have 
varied essentially from those now relied upon, in respect to 
the time when he would be bound to pay the amount. In 
both cases the law would require payment presently. 

" Parol cotemporaneous evidence is inadmissible to con
tradict or vary the terms of a valid written instrument." 1 
Greenl. Ev. § 275. And in obedience to this principle, when 
the instrument purported to be absolute to pay at a specified 
day, parol evidence at the same time, that the payment 
should be prolonged, was held inadmissible. Hanson v. 
Stetson, 5. Pick. 506, was an action of assumpsit, on a note 
of hand, given by defendant to the plaintiff, to pay fifty dol
lars on demand. In defence, parol evidence was offered, 
that the note should not be called for, so long as the interest 
should be paid. The maker of the note always paid the in
terest punctually. The evidence was rejected. And the 
Court held the evidence in direct contradiction of the note. 
Spring v. Lovett, 11 Pick. 417. 

The case of Hunt v. Adams, 7 Mass. 519, was that of a. 
note given by Joseph Chaplin to Isaac Bennett, and on the 
same paper below, was the following: "I acknowledge my
self holden as surety for the payment of the demand of the 
above note," and signed by the defendant. At the trial, the 
defendant offered to prove, by oral testimony, that it was 
agreed between Bennett and Chaplin, at the time the note 
was given, that the defendant was liable only in the event 
of a final loss, occasioned by the inability of Chaplin, and 

VOL. XXXVII, 45 
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that event had rnwer occurred. The evidence was rejecte&. 
The opinion of the Court was delivered by SEWALL, J., who 
says, " In this case, tho agreement preceded the making o.f 
the note in question,"--" and this evidence may be objected 
to as irrelevant. In the motion, the previous agreement be
tween Bennett and Chaplin, is not stated to have been com• 
municatcd to Adams, the defendant; and then it is in no 
sense his agreement; or if it was communicated, there is no 
necessary presumption, that he substituted his guaranty with 
any reliance upon that stipulation." r1re evidence offered 
and rejected, was held inadmi:-is}ble and incompetent to con
trol the legal effcd of a written contract. 

The evidence adduced in the defence of the present action, 
on the authority of the case last referred to, was irrelevant r 
the negotiation betwe12n Hand and the plaintiffs having pre
ceded the orders. Nothing upon their face shows that they 
were drawn with any reference to that negotiation i and 
they must be construed according to their own terms, un
affected by parol evidence, which was introduced for the pur
pose of changing their legal effect. 

'l'he evidence received was inadmissible when objected to, 
and the instructions based upon it were erroneous. 

Ei:ceptions sustained. - New trial granted. 

SHEPLEY, C. ,T., and ·WELLS, and .APPLETON1 J. J., con
curred. 

-= 
SYMONDS versus HALL -5- al. 

The lessee of a farm, who stipulates that one half of the hay shall be 
consumed on the farm and the other half divided between the lessor and 
lessee, hae the entire property in the hay, until dii:isian be made. 

A divi.sion made under such contract vests the portions divided separately i12 
the lessor and lessee, but the undivided half to be consumed on the farm 
without a delfrery to the lessor, remains the property of the lessee. 

An officer who seizes goods as the property of a debtor, which do not belong; 
to.him, is a trespasser, and no subsequent disposition of th<i property can 
deprive the tru11 owner of his rights thereto. 
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A purchaser of such goods at a public sale acquires no title to the property as 
against the owner, and if he remove them, is liable to an action of trespass. 

And the officer and purchaser may be joined in one action. 

But damages for the separate trespass of one of the defendants cannot be in
cluded in a judgment against both. 

ON REPORT from Nisi Prius, How.A.RD, J., presiding. 
TRESPASS de bonis asportatis for a quantity of hay. 
Hall, one of the defendants, claimed to have seized and 

sold the hay, as a deputy sheriff, on an execution against 
one James H. Foster, as his property, and Morrill, the other 
defendant, claims that he was the owner of the hay, having 
bought it at a puhlic sale by the other defendant, in his ca
pacity as deputy sheriff. 

It appe[!,red, that the plaintiff was the owner of the farm 
on which the hay was cut, and that James H. Foster occu
pied the farm under this contract. · 

The parts of it bearing upon this case were as follows : -
" The said Symonds, for the consideration hereinafter 

mentioned, doth hereby covenant and agree, that said Fos
ter shall have the use and benefit of the Symond's farm and 
buildings in said Raymond with all the pro.duct of the farm 
.and benefit of the buildings, excepting what is hereinafter 
rncntionBd and for the term of three years. Said Symonds 
reserves the privilege of stowing the hay that is now in the 
barn and his part of the hay cut on the place, and also the 
stock that he may keep to eat up his part of the hay. Said 
Foster on his part agrees to carry the farm on well, secure 
the hay in good season and order. One half of the hay cut 
on the farm is to be eat by the stock kept on the farm, the 
other half of the hay is to be divided equally between 
the contracting parties, and to pay forty dollars a year for 
rent," &c. 

It also appeared, that before the attachment by defend
ant Hall, Foster and plaintiff met and divided the hay ac
cording to the contract; one fourth to each, and the remain
ing half to be kept and used on the farm. This division 
was made in the barn by the parcels in the different places. 
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In the ground mow, the plaintiff was to have the lower part 
up to the girts, and Foster to have the part above that point; 
that afterwards the defendants came with teams and took 
and carried away the greater part set off to the plaintiff, 
and all which was to be consumed on the farm. 

The case was submitted to the full Court, with power to 
draw inferences as a jury might do, and to enter judgment 
according to the rights of the parties. 

Shepley 4' Dana, for the defendants. 

Fessenden 4' Deblois, for the plaintiff. 
1. The defendants were trespassers in taking the three 

parts of all the hay. So much of it belonged to the plaintiff 
under the written contract, faiirly construed. Tooke v. Hol
lingwood, 5 Term R. 228; Long on Sales, 107; Patrick v. 
Grant, 14 Maine, 233; 12 Maine, 429; 25 Maine, 401; 19 
Maine,' 394; 29 Maine, 346; 8 Mass. 214; 2 Story, 122. 

2. Morrill, the purchaser, under the circumstances was a 
trespasser. Commonwealth v . . Kennard 4" al., 8 Pick. 133;: 
Chitty's Pl. § § 129,. 185, 170; Bond v. Ward, 7 Mass. 
123; Woodbury v. Long, 8 Pick. 543; Towne v. Collins, 
14 Mass. 500; Bradeen v. Brooks, 22 Maine, 474. 

HOWARD, J. - The contract between the plaintiff and 
Foster was in legal effect a lease, by which the latter was 
entitled to the "use and benefit" of the farm of the former, 
with all the products of the farm, and benefit of the build
ings, excepting what is hereinafter mentioned." The lessor 
reserved to himself a specified portion of the dwellinghouse 
and "a privilege of stowing the hay that is now in the barn1 

and his part of the hay to be cut on the farm, until sold or 
disposed of." The lessee was to "carry the farm on well, 
secure the hay in good season and order," and, as stipulated 
i:Q. the lease, '' one half of the hay cut on the· farm is to be 
eat by the stock kept on the farm; the other half of the 
hay is to be divided equally between the contracting par
ties." There is no provision in the agreement as to keep
ing stock upon the farm, excepting what app,lies to the 
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lessee. He was to have a sufficient part of the barn and 
shed to " stow and keep all his part of the hay cut on the 
place, and the stock he may keep to eat up his part of the 
hay;" and he was to pay forty dollars rent, annually. 

Under this contract, Foster, the lessee, entered into pos
session, and cultivated the farm, and secured the products, 
as it seems, according to the agreement. He thus became 
owner of the entire products, until there had been a division 
of the hay as stipulated in the agreement. Till then, the 
plaintiff could not take any portion of the hay, as his own 
property; but his rights and remedies were ex cathedra, in 
respect to the lease, upon the stipulations of the lessee. The 
contract, until executed, gave him no claim in rem upon the 
hay, or other crops of the farm. Bailey v. Fillebrown, 9 
Maine, 12; Dockham v. Parker, 9 Maine, 137; Turner v. 
Bachelder, 17 Maine, 257; Garland v. Hilborn, 23 Maine, 
442; Butterfield v. Baker, 5 Pick. 552. These cases fully 
support this construction of the agreement between the 
plaintiff and Foster. 

The evidence establishes the fact of a division of the hay, 
contemplated by the parties to the lease, before the attach
ment. By that division, the plaintiff became possessed, as 
owner, of the "first mow, or scaffold, next to the road," and 
the "ground mow below the top of the girts," in the large 
barn, as his quarter part of the hay cut upon the farm. But 
to the "undivided half" of the hay, he acquired no title, by 
division or by delivery. This remained the property of the 
lessee, upon the legal construction of the contract, as before 
stated. 

By an act of trespass, one cannot acquire a right in the 
property of another, as against him. .A.n officer who seizes 
on execution the goods of one who is not the debtor, is a 
trespasser; and if he keep and sell them, these are but ad
ditional acts of trespass, commencing, continuing and ending 
in wrong, and from which no rights accrue against the owner. 
The purchaser can acquire no title to th~ goods from one 
who had no right to them ; for neither the official character 
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of the vendor, nor the publicity of the sale, can legalize the 
trespass and sustain the purchase. Wheelwright v. Depeys
ter, 1 Johns. 471; Carter v. Sir11tpson, 7 Johns. 535; Saltus 
v. Everett, 20 "Wend. 267; Commonwealth v. Kennard, 8 
Pick. 133; 1 Chitty's Pl. 185; Cooper v. Chitty, 1 Burr. 32. 
But sales of property authorized by law, will be upheld, not
withstanding irregularities in the proceedings of the vendor 
in effecting the sale. Public policy requires that the inno
cent purchaser should not suffer by the neglects of an officer 
in executing a legal precept within his authority and juris
diction. Ladd v. Blunt, 4 Mass. 402; Hunter v. Perry,, 
33 Maine, 159. So, if one obtain goods by fraudulent pur
chase, which is void in respect to himself, and transfer them 
to another, bona fide, and without notice, the property has 
been held to pass to the latter, and tho vendor cannot main
tain trespass for the property. Mowrey v. Walsh, 8 Cow. 
238; Parker Y, Patrick, 5 T. R. 175. 

In taking and selling the hay of tho plaintiff, on the scaf
fold, on November 15, on an execution agai11st Foster, after 
the division had been effected, the defendant Hall was a tres
passer; and Morrill, the other defendant, by purchasing that 
portion of the hay and removing it, with the assistance of 
the officer, became a joint trespasser; and both will be held 
responsilJle to the plaintiff for the damages accruing to him 
from that sale of his hay. The officer, }fall, is also account
able in like manner, for taking, selling and delivering to 
others, the remaining portion of the plaintiff's hay, in the 
"ground mow," on N ovemher 29, in which Morrill did not 
participate, and for which ho is not accountable, upon the 
pleadings and proof. 

The plaintiff is entitled to judgment against both defend
ants for the joint trespass, but not for the several trespass 
of Hall. Or, he may discontinue as to Morrill, and take 
judgment against Hall for both trespasses. 

As we are unable from the evidence reported, to assess 
the damages accur~tely, there must be a further hearing for 
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that purpose, unless the amounts shall be agreed upon by 
the parties. Defendants defaulted. 

SHEPLEY, 0. J., and TENNEY and .APPLETON, J. J., con
curred. 

LIBBY, pro ami, versus LIBBY, administrator. 

,vhere the husband effects an insurance on his life "for the sole and sep
arate use and benefit of his wife," if she dies before her husband, the pro
perty in the contract of insurance becomes vested in her heirs. 

If the assurecl leave children by a former wife, they can take no portion of 
such insurance by inheritance, while any issue of the second wife survive. 

But if the wife and her children die before the assured, then the beneficial 
interest of the contract of insurance is in him, and his administrator is 
authorized to receive the sum insured. 

And if the assured leave children by a former wife, by our statute they shail 
inherit the sum secured by the policy, less the amount of premium paid and 
interest thereon, without being subject to administration. 

ON FACTS AGREED. 
AssmrrsrT against defendant as administrator of the es

tate of Charles Libby. 
On the 2◄th day of January, 1852, Charles Libby, the 

father of plaintiff, effected a policy of insurance upon his 
life, which "was made for the sole and separate use of Han
nah E. Libby, (wife of said Charles,) and in case of her 
death before the said Charles, the amount of the said in
surance shall be payable to her children for their use." 

On the 18th of April, 1852, said Hannah died, leaving 
one child only, named Oscar, being also the child of said 
Charles, and also leaving the plaintiff, a son of said Charles, 
by a former wife. Her father, Stephen II. Davis, survives 

her. 
On the 11th day of June, 1852, said Oscar died, and on 

the 13th day of the following August, Charles Libby, the 
assured, also died, leaving the plaintiff now under guardian

ship. 
The question arising between the several parties and 
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the insurance company, to whom the policy should be paid, 
was referred to one learned in the law, who determined 
that the administrator of said Charles Libby was alone enti
tled to collect and receive the same, and to whom it was 
paid. The defendant claimed to administer upon it as part 
of the estate of Charles Li1'1iy. 

It was stipulated, that if in the opinion of the Court, the 
plaintiff is entitled to the money, the defendant is to be 
defaulted, otherwise the plaintiff is to become nonsuit. 

Anderson and Harmon, for defendant. 

Shepley o/ Dana, for plaintiff. 

SHEPLEY, C. J. -Charle8 Libby, on January 27, 1852, 
procured a policy of insurance on his own life, payable to 
his wife, who became legally entitled to the benefit of it by 
the provisions of the statute approved on Aug. 2, 1847, c. 
27. Upon her decease, on April 18, 1852, her son and only 
child, Oscar Libby, became entitled to it by inheritance; and 
upon his decease on June 11, 1852, his father, Charles Libby, 
being his heir at law, became entitled to the benefit of it; 
and by the common law, the amount payable upon his de
cease, would have constituted a part of his personal estate, 
in which his creditors might have had an interest. 

It is provided by statute approved on March 21, 1844, c. 
114, "whenever upon the death of any person, who shall 
leave a widow and issue, or either, upon whose decease any 
sum or sums of money shall become duo on account of any 
insurance on his life, obtained and effected by said deceased 
person, such sum of money, which is over and above the 
amount of premium paid by· said deceased for such insurance, 
together with interest on said premium," "shall not make 
any part of the estate of the deceased," "but the same 
shall be distributed, if the deceased died intestate, without 
diminution, as provided in the sections following." 

By the third section it is provided, that the issue shall 
be entitled to the whole, except the premium and interest 
thereon, if there be no widow. 
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To bring a case within the provisions of the statute., it 
,must be shown, that the policy was effected by the deceased 
person upon his own life for an amount payable upon his 
-0.ecease, and that he at the time of his decease was enti
tled to the benefit of that insurance, and that he died leav
fog a widow or issue. 

No provision is found in the statute requiring, that th.e 
amount insured should by the policy be made payable to 
the person whose life is -insun~d. It is sufficient, that he 
was at the time of his decease legally entitled to the benefi
cial interest secured by the policy, an.d that there has been 
.a compliance with the other requirements of the statute. 

Deducting th-e premium, with interest upon it, to the
time of the decease of Charles Libby, the plaintiff will be 
,entitled to the remainder. Defendant defaulted. 

TENNEY, WELLS, How.A.RD and HATHAWAY, J. J., concurred. 

STA.Tl~ OF MAINE versus PAYSON • 

.An inaictment cannot be said to contain two offences in one count, which 
all-eges a nuisance and describes the place of its existence. 

Xf the defendant is found guilty of a part only of the offence charged, he is 
kgaUy acquitted of the rest of the indictment. 

ON EXCEPTIONS, HOWARD, J., presiding. 
iNmCTMENT, against the defendant, "for, that on, &c., at, 

&c., near to a certain public street and common highway 
'there, and near the dwellinghouses of divers citizens of said 
State, he did, and still doth keep twelve hogs and pigs in a 
·certain pen and yard, there near to the said public street 
'and common highway, &c., and unlawfully and injuriously, 
-said hogs and pig;s did feed, and yet doth feed with offal, 
&c., and did unlawfully and injuriously collect, and did 
•cause and suffer to be collected and to remain near to said 
public street and common highway, and dwellinghouses, 
,large 11uantities of o1fal, &c., by reason of which said k{)ep
ing of said hogs and pigs there as aforesaid, and of feeding 

V (l)L. :XXXYII. 4:6 
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said hogs and pigs there in manner as aforesaid; and by 
reason of which said collecting and causing and suffering to 
be collected and to remain the said large quantities of offal, 
&c., divers noisome and offensive smells and exhalations 
arose and corrupted the air," &c. 

The jury rendered a verdict-" Defendant guilty of a 
nuisance by making deposits in the field." 

A motion was filed in arrest of judgment. 
1. Because the indictment in a single count charges two 

distinct substantive offences, each in itself complete, and re
quiring its own defence and each requiring its own verdict. 

2. Because if the indictment contains a charge of but one 
offence, the jury have found the defendant guilty of but a 
part of that offence, which they had no right to do. 

The motion was overruled and exceptions taken. 

Payson, in support of the exceptions. 

Deane, County Attorney, contra. 

SHEPLEY, C. J. - One of the reasons assigned for an ar
rest of judgment is, that two distinct offences ar,) alleged in 
one count. That the first consists in the erection or con• 
tinuance of a pen, in which swine were kept, and the second 
in the accumulation of offal near that place. 

The allegation respecting the first is, that swine were kept 
"in a certain pen and yard there near to the said public 
street and common highway," and that they were fed with 
offal, &c. There is no other allegation respecting the pen, 
and that does not describe the offence of erecting, continu
ing or using any building for the exercise of any employ
ment, occasioning offensive smells, prohibited by the first 
clause of the first section of the statute c. 164. It docs not 
allege that the accused erected, continued or used the pen 
for any employment occasioning offensive smells. It is only 
a description of the place, where the swine were kept, which 
were fed with such matter as occasioned a nuisance. 

The other reason assigned is, that the jury have found the 
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:accused to be guilty of a part only of the offence charged, 
.and have not found that he was not guilty of the residue. 

When a person indicted for an offence shall, by the ver
dict of a jury, be acquitted of a part of it and found guilty 
of the rssidue, he is, by the provisions of the statute c. 166, 
§ 7, to be considered as convicted of the offence, if any, 
which is substantially charged by the residue, of which he 
is found guilty. The verdict in this case, as presented, does 
not contain any formal words of acquittal of a part of the 
offence ; yet such is its legal effect. For when the verdict 
of a jury finds the accused guilty of a certain part of the 
offence only, the effect is an acquittal of every thing else 
-charged. The legal effect of the verdict, and not the lan
guage used in it, must have been intended by the provisions 
,of the statute, for such verdicts arc in the customary course 
of business, presented orally and not in writing. 

Tho verdict does find the accused guilty of a nuisance oc
-casioned by making deposits in tho field, meaning such de
posits as are alle@;ed in the indictment to have been made, 
.and he is legally acquitted of the other part of the offence 
.charged. Motion overruled. 

TENNEY, WELLS and HATH.A.WAY, J. J., concurred. 

HUNT ~ als.' versus HALL. 

By c. 129, R. S., it is pr·ovided, that one having the next immediate estate of 
inheritance, may maintain an action of waste, against a tenant for life, who 
suffers or commits any waste on the premises. 

No such action can be maintained by one having only a contingent remainder. 

A testator devised land, to· his wife during her life, and at her decease to be 
divided jmong his children, and the heirs of such as may then be deceased. 
Held, that the remainder, after the termination of the life estate of his wife, 
was contingent until her death, 

ON EXCEPTIONS from Nisi Prius, How .A.RD, J., presiding. 
CASE in the nature of waste. The defendant justifies his 

acts upon the estate by a license and permit from the ten
ant for life. 
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It appeared, that Ephraim Hunt at his deeease was the 
. owner of the premises described' in the writ, and that the 
·persons alleged to be his co-tenants were his children and 
the children of Jeremiah Hunt, a deceased son of said: 
Ephraim, and that he had no other children. 

Three of the child1·cn of Ephraim had conveyed their in
terest to their brother, one of the plaintiffs, and their deeds 
were produced. 

The will of Ephraim Hunt had: been duly proved, by 
which he disposed of his estate thus: -

1. I give, devise and bequeath to my beloved wife, Mar
tha Hunt, my homestead estate, being all my real estate in 
the town of Brunswick, together with all my household fur
niture, to have and to hold, occupy and improve the same 
during her natural life, and at her decease to be disposed of 
as hereafter directed. 

2 . .After the decease of my dear wife, my will is, that 
my executor hereinafter named, cause an eqmLl division to 
be made among all my children and tho heirs of such as 
may then be dceeasetl, of all my property, both real and pcr0 

sonal, &c. 
Martha Hunt is still alive. Evidence was introduced 

tending to prove the acts alleged in the writ . 
.After all the evidence was produced by plaintiffs, the, 

defendant moved for a nonsuit on the ground that they had 
no such interest in the said estate of EphTaim Hunt uuder 
and by virtue of his will, as would enable them to main,
tain this action. 

The presiding Judge ordered a nonsuit, and the plaintiff 
excepted. 

Fox o/ Simmons, in support of the exceptions, ~ited the
following authorities. -4 Kent, 214, 7th Ed.; Moore v. 
Lyon, 25 Wend. 119; Dingley v. Dingley, 5 Mass. 535;: 
Bates v. Webb, 8 Mass. 458; Nash o/ u.r. v. Cutler~ al.r 
16 Pick. 491; Ballard v. Ballard, 18 Pick. 43; Hall v. 
Tufts, 18 Pick. 455; Child v. Russell1 11 Metcalf, 16; 
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Browne v. Lawrence, 3 Cush. 390 ;. Wright v. Shaw, 5 
Cush. 60. 

Barrrows and W. P. Fessenden, contra. 
1. No person can maintain an action of waste, or in 

the nature of waste, except he who has the next immediate 
estate of inheritance in the property wasted, and where the 
fee is in abeyance, it may follow, that the tenant for life 
is dispunishable for waste. 1 Cruise, Tit. l, § § 56 and 57, 
pp. 18 and 19; 1 Cruise, Tit. 3, § 40, p. 70; R. S., c. 129, 
§ § l and 4. 

2. The nonsuit was rightly ordered, because the plaintiffs 
here have no such interest in the estate as entitles them to 
maintain an action. Their interest is purely contingent. 
Olney v. Hull, 21 Pick. 311. 

APPLETON, J. -This is an action of the case in the nature 
of waste, and is brought under the provisions of R. S., c. 
129, § § 4 and 5. 

Ephraim Hunt, under whom the plaintiffs derive title, by 
his last will gave a life estate in the premises in which waste 
is alleged to have been committed, to his wife, and after her 
decease, directed that equal division should be made among 
all his children, and the heirs of such as might then he de
ceased, of all his property, both real and personal. The 
tenant for life is still living, and the defendant represents 
her estate. 

The rights of the parties depend upon the nature of the 
estate, which was devised by the will of Ephraim Hunt, 
which was in the words following:-" After the decease of 
my dear wife, my will is that my executor hereafter named 
cause an equal division to he made among all my children 
and the heirs of such as may then be deceased." The per
sons who arc to take are not those who are living at the 
death of the testator. The division is not then to take 
place. This is to be done at a .subsequent and uncertain 
period. If the estate were to be construed as vesting at 
the death of the testator, an heir might convey by deed his 
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share of the estate, and if he should decease before the 
termination of the life estate, leaYing heirs, his conveyance 
would defeat the estate of such heirs. 'I'his would be 
against the express proYisions of the will, which provide 
that the estate should be divided "among his children and 
the heirs of such as may then be deceased." By the terms 
of the will, the estate is not to vest till after the death of 
the widow, and then the division is to ensue. Till then 
there is a contingency as to the persons who may take the 
estate. 

"Contingent or executory remainders, (whereby no pres
ent interest passes,) are when the estate in remainder is 
limited to take effect, either to a dubious and uncertain 
person, or upon a dubious or uncertain event j so that the 
particular estate may chance to be determined and the re
mainder never take effect." 2 Bl. Com. 169. In Olney v. 
Hull, 21 Pick. 311, the words of the .. devise were almost 
identical with those in the case now under consideration, 
and the Court held that until tho death of the widow, it was 
uncertain, who would then be alive to take, and that there
fore no estate vested in any one. before that event happened. 
Where an estate is limited to two persons during their joint 
lives, remainder to the survivor of them in fee, such remain
der is contingent, because it is uncertain which of them will 
survive. 2 Cruise's Dig. Title 16, Remainder, c. 1, § 21. 
So where one devised lands to · his daughter IL and her 
husband, for their respective· lives, and after their death to 
the heirs of H., it was held that the remainder was contin
gent until the death of H., ancl then vested in tho persons 
who were then heirs. Richardson v. Wheatland, 7 Met. 
169; Sisson v. Seabury, 1 Sum. 235. 

It is obvious that by the terms of the will, the plaintiffs 
took a contingent ancl not a vested remainder. They are 
not within the provisions of R S., c. 129, and consequently 
are not entitled to maintain this action. 

Exceptions overruled. - Nonsuit confirmed. 

SHEPLEY, C. J., ancl TENNgY, J., concurred. 
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JosE versus MOULTON. 

A persou who instructs a town school without the statute certificate from the 
Superintending School Committee, cannot recover his wages against the 
town. 

And if for the year in which such school is kept, no Superintending School 
Committe has been chosen, such omission of the town will not aid the plain• 
tiff to recover. 

Nor can such teacher collect· hfa wages from the agrnt who emplojed him, 
although the district itself, might not in all respects, have been originally 
legally established, or such agent might not have been sworn, 

ON FACTS AGREED. 

AC'l.'ION ON THE CASE. 

In September, 1849, the defendant claiming to act as 
agent of district No. 9, in Scarborough, agreed with the 
plaintiff to teach their school the following winter, at a 
price agreed. The contract was performed, and at its ter
mination the plaintiff received a certificate from defendant 
in his capacity of agent, of the amount of his wages as due 
from the town. 

In 1836, the limits of the school district were described 
upon the town records, but no acceptance was found. But 
the town had set off individuals from that to other districts; 
and the inhabitants residing within the limits of the suppos
ed location, had usually acted as a district. 

For the year 1849, three Superintending School Commit
tee were chosen, but neither of them were ever sworn, and 
two of them did not reside in the town of Scarborough. 

The agent was not sworn until May 7, 1850. 
It was stipulated, that the Court might draw such infer• 

ences as a jury might, and render judgment according to the 
legal rights of the parties. 

Fox, for the plaintiff. 

Butler, for the defendant. 

TENNEY, J. -The plaintiff seeks to hold the defendant li
able for his wages for instructing a school in district No. 91 

in Scarborough, in the municipal year 1849, on account of 
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an omission in the records of the town, to show that the 
district was legally constiti1tcd, the defendant having em
ployed the plain tiff, assuming to act in the character of agent 
for such district. Unless compelled by inflexible rules of 
law, a court would reluctantly hold liable a person who hon
estly believed himself the agent of a school district, author
ized to act as such, which district for many years had been 
recognized by the to,vn in jts corporate action, and by the 
citizens of the territory co'tnposing it, and which had receiv
ed the proportionate part of the money raised for the sup
port of schools, merely because the records foiled to show 
all the required formalities in its erection. But we do not 
find ground to hesitate in coming to a conclusion in favor of 
the defendant, upon the facts of the case. 

The plaintiff contracted with the supposed agent to keep 
a school f0r the town of Scarborough, in district No. 9. He 
understood it to be a town school. This is manifest from 1 

the fact, that at the close of the school he took from the de-
fendant, a bill signed by him as agent for that district, against 
the town for his wages, at the price agreed; and it is also 
manifest from the avcrmcnts in his writ. 

If the plD,intiff, by his own neglect of duty, was unable to 
recover his wa~es of tho town, for instructing in a legally 
constituted district, he camrnt be permitted to avail himself 
of such omissions in the town's proceedings, in the attempt 
to form the district, which omissions prevented the attain
ment of their object, and for that cause hold the defendant 
personally liable. 

No person under the penalty provided by R. S., c. 17, § 
45, shall teach any public school, without the certificate 
therein specified. Stat. 184 7, c. 25, § 6. And by the sec
tion referred to in that provision, the person so teaching, 
shall, in addition to a forfeiture, be barred from recovering 
any pay for teaching the school. 

The plaintiff had no certificate, that he possessed the re
quisite qualifications, and such certificate as he had, was not 
from the superintending school committee for the year in 
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which he kept the school. Jackson v. Hampden, 20 Maine, 
37. 

The case finds that two of the committee for the year 
1849, were not residents of tho town of Scarborough, and 
neither 'Of them took the oath of office. Assuming that 
there was no committee that year, authorized to act as such, 
the plaintiff cannot therefore recover, against the express 
prohibition in the statute. In Jackson v. Hampden, just 
referred to, it is said by the Court, "if all the members [of 
the committee J should neglect, or even wantonly refuse to 
examine a person, he would not be authorized to teach and 
recover his wages without the required certificate. The pro
duction is an indispensable prerequisite -to a legal employ-
ment." And it is no less so in this case. · 

Plaintijf nonsuit. 

SHEPLEY, C. J., and HOWARD and APPLETON, J. J., con
curred. 

INHABITANTS OF BALDWIN versus TRUSTEES OF MINISTERIAL 
FUND IN BALDWIN. 

It is provided by law, that "all personal property of the inhabitants of this 
State" shall be subject to taxation in the manner therein drclared. 

The term " inJ.abitants," as used in the Revised Statutes, embraces bodies cor
porate as Tei:1 as individuals. 

The property of corporations, when not otherwise subjected to assessment to 
the shareholders, is taxable to such corporation. 

To incur such liability, it is not necessary that the corporation should be the 
owner of the property, or should have a beneficial interest therein ; it is 
enough that they have the legal ownership. 

Thus the trustees of a fund for the support of the gospel ministry, though 
living in different towns, are liable to be assessed for such fund in the town 
where the income is to be applied, 

ON FACTS AGREED. 
AssuMPSIT to recover the taxes assessed in the year 1850, 

upon a fund held by defendants. [All objections to the 
form of the action were waived.] 

VOL. XXXVII, 4 7 
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The defendants are the trustees of the ministerial fund in: 
Baldwin, under the provisions of an Act of Massachusetts;. 
passed Feb. 15, 1'816, makfog them a botly po1itfo and cor
porate forever. 

The lands referred to irr said Act, were originally reserv
ed in the grant of the township7 afterwards Baldwin, by the 
Commonwealth of Massachusetts, for the support of the 
gospel ministry in that town. Under the provisions of the 
Act of 1816, they were sold in the year 1818, and the pro
ceeds were, and have continued to be funded ever since in 
the hands of the trustees. The income is to be appropri
ated to the support of the gospel ministry in that town. 

In 1826, the- town of Sebago was formed from territory 
originally a part of Baldwin. By the Act incorporating· 
Sebago, it was provided, that the Act should not be constru
ed to affect a division of the Congrcgation2il parish in Bald
win, or the ministerial fund of said parish, but the same• 
shall be and remain as if this Act had not passed. 

Since that time the inhabitants of said towns· have con
tinued, as formerly, to act in parish meetings, as one and the 
same parish, amd the income of the fund has been appro
priated, by vote of the trustees, according to the votes of 
the inhabitants of the two towns,. in parish meeting as
sembled. 

The board of trustees has always been consti~ted1 since, 
the division of the town of Baldwin, of ii1dividuals, part of 
whom resided in Baldwin, and' part in Sebago. The treas
urer, in 1850, resided in Baldwin. 

It was agreed, that if said fund. was legally liable to as
sessment in said town of Baldwin, the defemlants should he 
defaulted; otherwise the plaintiffs should become nonsuit. 

Willis and Fessenden, for the defendants. 
1. This fund docs not come within the provision of c. 

159, of Acts of 1845, § 2. It is not the property of the 
trustees. They hold for a purpose in whicu they have no 
interest, and cannot be assessed for it as of their own estate. 

It was not the property of any inhabitant,. or number of 
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inhabitants. It was controlled by the first parish in Bald
win. Richardson v. Br,own, 6 Greenl. 355. 

But they had no property in th.e fund. It was not theirs. 
2. To ren<ler personal property taxable, there must be a 

,person to be taxed. "i'he language of § 2, sustains this 
position. Where th.ere is no person to whom such property 
is taxable, it cannot be liable. • 

The objection is not obviated by § 9 of the same Act. 
The trustees are not owners and they reside in different 
,towns. 

3. It cannot be assessed to the ,treasurer of the first parish 
in Baldwin, for the ;property is not held by .any religious 
society .as a minis.terial fond. It i.s held by trustees who 
are bound to appropriate it in a certain specified mode. 
The treasm1er of the trustees in not ex -o.ffi cio the treasurer 
,of a religious society. Hunt v. Perley, 34 Maine, 29. It 
results from these positions that the property is not liable 
to assessment, hecause there is no legal mode in which such 
2,ssessment can be made ,or •enforee<l. An assessment of the 
fund is merely nugatory~ 

Shepley 9" D,ana, for the plaintiffs. 

SHEPLEY, C. J. - The .action has been commenced to re
cover the amount assessed in the year 1850, by the plaintiffs, 
upon a fund held by the defendants. It is provided by the 
Act approved on April 5, 1845, c. 159, § 2, that "all per
sonal property of the inhabitants of this State" - "shall be 
subject .to taxation in the manner provided by this Act." 

It is contended, that the fund do.es not come within this 
provision. By the Act approved on February 15, 1816, it 
is provided, that the trustees and their successors, "shall 
be and continue a body politic and corporate forever." And 
by the Revised Statutes, that the word "person" may extend 
to and include bodies corporate as well as individuals. That 
word is not used in the clause quoted from the second sec
tion, but it is followed by a provision, that the personal 
property of "persons not inhabitants of the State, shall be 
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subject to taxation." In enactments since the Revised Stat
utes were operative, it has not been considered necessary 
to name corporations, when it was intended to subject them: 
to the provisions of the enactment; and the word personr 
may not have been carefully used in such cases. If the 
word "inhabitants" were not considered as including bodies 
c~rporate, there would be found in the Act no express pro
vision subjecting all their property to assessment. For 
they may have much personal property not subject to assess
ment in the manner provided for by the second mode of the 
tenth section. Provision is there made only for the assess
ment of real estate, machinery, and manufactured or unman
ufactured goods of the corporation. Yet it is quite apparent 
fr.om those and other provisions of the ~~ct, that no property 
of corporations in this State, except that of literary, benevo
lent, charitable and scientific institutions incorporated, was 
intended to be exempted from assessment to them, when not 
assessed to the owners of their shares. 

The argument for the defence would require such a con
struction of the Act as would leave certain descriptions of 
personal property owned by corporations in the State, neith
er subjected to nor exempted from taxation by the Act. 
While the intention appears to have been to do one or the 
other; and such should be its construction, if it may be con
sistently with the use of language and the rules of law. 
The property of corporatiom, unless specially exempted, 
must be considered as liable tn assessment to the corpora
tion, when not otherwise subjected to assessment to the 
shareholders. 

It is further insisted, that property is subjected to assess
ment only in the manner provided by the Act; that no pro
vision is made for the assessment of this fund; that it is 
not included in the provision for the assessment of personal 
property to the owners, because the trustees are not the 
owners, having no interest in the fund. 

It is true, that the persons composing the trustees have 
no interest in it; and that the corporation, by them repre-
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sented, has no beneficial interest in it. It is not the less 
true, that the legal interest is vested in the corporation, 
although it holds the fund in trust to apply the income, as 
others may direct. 

It is true, as the argument for the defence asserts, that the 
fund does not appear to be included in the cases enumerat
ed in the ninth section, excepting certain property from as
sessment to the owners, in the town where they reside. 
This does not prevent its being subject to assessment, a.s in 
other cases of non-enumerated property. 

There may be personal property, held by a corporation in 
trust and not as an accumulating fund, as provided for in 
the tenth section, and which may be liable to assessment to 
the legal owners although held in trust. .· 

The Act does make a distinction between the assess
ment of property held in trust, of certain enumerated de
scriptions, and property not so held; but it does not appear 
to have done so in all descriptions of property. In other 
cases it appears tq_ have been left subject to assessment to 
the legal owner, whether held in trust or not. 

Defendants defaulted. 

How.A.RD, RICE, H.A.TH.A.W.A.Y and CUTTING, J. J., concurred. 

W .A.LKER t al. versus BL.A.KE. 

Where one agreed to build a barn for another, giving him the election, to 
keep it and pay for it in other property, or allow the builder to move it off, 
the property in the barn, when accepted, passed from the former to the 
latter. 

And the using of such barn, without objection, is sufficient evidence of accept

ance. 

When it appears from the finding of the jury, that the plaintiffs have no 
title to the property sued for, their requested instructions become imma
terial. 

What effect the license of a mortgager in possession, to erect a building on the 
land by another, may have upon the rights of the mortgagee, quere. 

ON EXCEPTIONS from Nisi Prius, How.A.RD, J., presiding. 
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TROVER, to recover the value of a barn. 
The plaintiffs built a barn on land in possession of Eph

raim Walker, which was mortgaged. Under this contract 
as found by the jury upon the evidence, Ephraim had the 
election, either to keep tlrn barn as his, or if he chose 
not to help one of the plaintiffs to build a barn on his own 
land when wanted, then to let them take this one off the 
lot. He used the barn a number of years. 

Ephraim's right as mortgagor, before the commencement 
of this suit, was conveyed to defendant, who also held an 
assignment of the mortgage. 

When Ephraim conveyed his equity of redemption, he 
notified defeudant of plaintiffs' claim to the barn. 

The plaintiffs attempted to take away the barn, but were ,_ 

prevented. 
The counsel for plaintiffs requested the instruction, that 

if the plaintiffs went on and built the barn by consent of 
Ephraim Walker, the mortgagor, on the land under mort
gage, and the ham was to remain the property of the plain
tiffs, until he should build another or pay for it, then the 
plaintiffs are entitled to recover. 

This was given with this qualification, that if the plaintiffs 
thus built the ham, with the consent of the mortgagee, 
express or implied, then the plaintiffs would be entitled to 
recover. 

A further request was, that the consent of Ephraim Wal
ker, the mortgagor in possession, was a sufficient consent of 
the owner, to enable the plaintiffs to claim or hold the pro
perty, which request was refused. 

A verdict was rendered for defendant. 

Gerry, in support of the exceptions. 

S. C. Strout, contra, cited Holbrook v. Armstrong, 10 
Maine, 31; Dearborn v. Turner, 16 Maine, 17; Perkins v. 
Douglass, 20 Maine, 307; Southwick v. Smith, 29 Maine, 
228; Buswell v. Bicknell, n Maine, 344. 

SHEPLEY, C. J. -The action is trover for a barn, alleg-



CUMBERLAND, 1854. 375 

Walker v. Blake. 

ed to have been built by the plaintiffs on land of- their 
father, Ephraim Walker, by his consent. The case is pre
sented by a bill of exC'eptions and a report of all the tes
timony. 

It appears, that the land on which the barn was erected, 
. was conveyed in mortgage by Ephraim Walker to Joseph 

_Smith, on A.ugu8t 13, 1841. That Joseph Smith, with others, 
C'onveyed the interest of the mortgagee in the same, to the 
defendant on June 9, 1851. That Ephraim Walker releas
ed his title to the same to the defendant on May 8, 185 L 
That the barn was built on that land during the month of 
June, 1845. That Ephraim Walker occupied ihe land and 
barn, until he conveyed to the defendant, then stating to 
him, that his sons claimed the barn. 

From the testimony, and from a 8pecial :finding of the 
jury, on a question submitted to them, the barn must be con
sidered as built by the plaintiffs by an agreement in sub
stance with their father, that they might remove it, if he did 
not build another barn for them, or one of them, when and 
where they wished it. 

If the barn thus built, and accepted by the father, be
came his property, the plaintiffs were not the owners of it, 
when their suit was commenced. The instructions, in such 
case, would be correct, and those requested and refused 
would be immaterial. 

The rule of law is well established by the cases cited in 
argument and by others; when a chattel is delivered by one 
person to another, who has an election to return it, or to 
pay for it, or to return some other property as a compensa
tion for it, such chattel becomes the property of the person 
so receiving it. 

It is insisted by the argument for the plaintiff, that the 
agreement having been made before the building existed, it 
could not be within the statute of frauds, and could not 
amount to a sale of the building. 

The agreement was not within the statute of frauds, and 
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the property could not pass, until the barn had been built 
and accepted, when the property in it would be transferred. 

If one by agreement should build a carriage for another, 
to be by him returned or paid for in cash or by another car
riage; the carriage, when thus built, delivered and accepted 
by the other, would become his property. 

The barn having been on land claimed and occupied by 
the father, no formal or other delivery was necessary. His 
occupation of it without any objection, amounted to : an ac
ceptance, and it became his property. 

It is urged, that it was not corppleted, but the agreement 
does not state the manner in which it should be built, or 
how completely it should be finished. 'l'he use of it by the 
father, in the manner before stated, is sufficient to preclude 
the plaintiffs from claiming the property, because they had 
not fully performed their agreement. 

It is not necessary to consider what effect a license by the 
mortgagor, t.o have it placed on the land, would have upon 
the rights of the mortgagee or his assignee. 

Exceptions and motion overruled . . 

RICE, HATHAWAY and CU'r'TING, J. J., concurred. 

JORDA..."," o/ als. versus MussEY. 

Construction of a deed. 

ON REPORT from Nisi Prhls, WELLS, J., presiding. 
'WRIT OF ENTRY. 
The case will be readily understood from the opinion. 

Rand, for the tenant. 

Poor o/ Adams, for the demandants. 

HATHAWAY, J. -A writ of entry, in which the heirs at 
law of 'l'homas :Merrill, deceased, are the demandants. The 
plea is nul disseizin, and the question one merely of title. 

In January, 18171 Thomas Merrill purchased of the Union 
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l3ank, the lot 10f land in controversy, which is bounded 
,easterly by a lot of flats formerly laid out to Theophilus 
Bradbury; northerly by Fore street; southerly by Commer
dal street, extending in width eight rods westerly from the 
Bradbury lot. On the 24th of December, 1817, he conveyed 
enc undivided quarter of it to the tenant. 

On the 30th of December, 1817, the tenant and Merrill, 
hy indentures divided from tho common estate, a strip fifty 
feet wide on Fore street, of which they by tho same inden
tures made partition, cmwcying to Merrill a ps,rt of said 
strip eighty-four feet long on the easterly end of it, and the' 
residue thereof to tl~e tenant, up to a passage way, twenty 
!feet wide on the west side of tho lot, which passage way, was 
to be kept open from Fore street to the common estate for
-ever. In the indentures it was also stipulated, that the 
;residue of their interest in the premises, should be forever 
hold in ae.11imon and undivided, unless divided by the consent 
of all interested. Upon the lot, on Fore street, set apart 
-and held in severalty by Merrill and the tenant, five brick 
stores were erected; one of them upon the tenant's lot, and 
four upon Merrill's, to one of which, adjacent to the tenant's 
store, and designated on the plan as "'William Merrill's 
store,'' the tenant subsequently acquired title. The tenant 
became also, by mesne conveyance from Merrill, the owner 
<Df another undivided qu:uter of the oommon estate, exclu
sive of the fifty feet strip on Fore street. 

In February, 1824, Merrill conveyed to the tenant and 
Charles Mussey, an undivided half of his easterly corner 
store, being twenty feet and seven inches wide on Fore 
street. Morrill then owned, of the fifty feet strip on Fore 
street, one 1mdivided half of the easterly corner store; the 
whole of the two next westerly from; it, and one half of 
the estate south of the fifty feet strip, which was held by 
tho tenant and him in common and undivided, and upon 
which thDre were two wooden stores and a distillery i and 
in July, 182'7, he executed a mortgage to the tenant and 
Charles Mussey of "01,1e half p,'l,rt in common and undivid-

VoL. xxxvu. 48 
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ed of a certain Jot of land, wharf and flats and one moiety 
of the buildings thereon standing, consisting of a dicJtillery 
and two stores, situated on the southerly side of :Pore 
street, in said Portland, being part of the same land I pur
chased from the president, directors and company of the 
Union Dank at Boston, as by reference to their deed to me, 
will fuily appear." Charles Mussey assigned his interest in 
the mortgage to the tenant, w·hich was duly foreclosed. 

What was conveyed by that mortgage ? 'l'he rights of tho 
parties in this snit depend upon the true answer to this 
question. 

'l'hc tenant contends, that one undivided half of the com
mon estate, and also one undivided half of 'l'homas Merrill's 
brick stores on Fore street were conveyed by it. 

The demandants say, that the brick stores on Fore street 
constitute no part of the estate described in, and conveyed 
by the mortgage, which they alleged, conveyed a moiety of 
the estate held in cornmon and undivided only, and did not 
include any portion of the strip, of which partition had been 
made, and such is the opinion of the Court. 'l'here is no 
ambiguity in the description of the laud in the mort;rnge, it 
is indeed a very accurate . description of the estate, which 
Merrill and the tenant held in common and undividc<l, ex
clusive of that part of the original lot, of which they had 
made partition. 

The land was no less on the southerly side of the street, 
because the brick store lots intervened. If the brick stores 
had been included in the mortga~ie, they should, and proba
bly would, have been described as bounded by Fore street. 
The buildings specified in the mortgage identify the lot of 
land conveyed. 'l'he distillery and two wooden stores were 
upon the lot of land described by the other language of the 
mortgage, making all its language harmonize in describing 
the lot owned in common, and not including any part of the 
lot, which had been separated from it. In regard to tho 
deposition of W alkcr, it is immaterial whether it were ad
mitted or not. The mortgage could not, by any construe~ 
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tion, convey more than one half of those stores; and yet, 
according to Walker's testimony, the defendant was put into 
po-sscssion of the whole; showing clearly, that such entry 
could not have been warranted by this mortgage. His tes
timony, therefore, which was objected to, could have no ef
fect to chan. e its construction. 

In April, 1844, the tenant became the owner of Charles 
Mussey's quarter of the easterly brick store, of which the 
tenant and demandants arc owners as tenants in common. 
'l'he demandants have established their title to one undivid
ed half of the easterly brick store on Fore street, and to 
the whole of the two stores next to, and westerly from it, 
and, under the pleadings in the case, they are entitled to 
judgment for all those parts of the demanded premises, to 
which they have proved title. Tenant defaulted. 

SHEPLEY, C. J., and HOWARD, RICE and CUTTING, J. J., con
curred. 

PROPRIETORS OF LONG ·WHARF versus PALMER o/ al. 

Where no objections are made to the legality of the records of a proprietary, 
it is a presumption of law, that they have been made conformably to the re
quirements of the statutes in force at the time of the transactions therein 
recorded. 

And no objections can be made against the admissibility in evidence of such 
records, by one claiming title from grantors, who were members of such pro
prietary, during the time the records were made. 

A wharf, called Deering's wharf, was formerly built in P., one portion ofit was 
ownell by N. D. & J. H. I. and others, and the other portion by P. & J., on 
which the owners erected stores. The owners, and others associated with 
them, proposed to build a wharf to the channel, anJ. divide it into shares, 
and widen the Deering wharf, and that the owners of the Deering wharf 
should keep the new part open, and that width to be continued to the 
end of said wharf for a passage way forever. The associates purchased the 
flats on which to build, and for a dock, to be held by them as tenants in 
common. The owners of Deering wharf " covenanted with the associates, 
to enlarge theii- wharf to the width specified; each owner building accord
ing to his ownership. In the deed of D. I. and others, of certain flats 
to the associates, was this covenant, that so much of Deering's wharf as 
;they widened and built, " should remain open, and to ·be used as a free pas-
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sage and way for all the said associates and their assigns to pass to, from 
and upon the intended wharf aml transact any business in common forever." 
The deed of P. & J. to the associat,es, contains this clause, "to the encl that 
the said part of said wharf now owned by us, may not obstruct or impede 
the free passage to, from and upon the said intended wharf, we covenant, 
(the part of Deering's wharf enlarged by them,) shall remain open as a 
free passage ancl way for them, their heirs and assigns, to pass to and from and 
upon the wharf intended to be built from the end of Deering's wharf as 
aforesaid, and transact any business forever." The wharf was built. A 
question being raised by the grantee! of that portion of the Deering wharf, 
originally owned by P. & J., as to the right of the company to demand 
wharfage originating on his part: - It was held: -
I. That the Deering wharf remained the property in severalty of the original 
owners or- their grantees. 
2. That the part added thereto, by widening, remained fon use as a whaif 
and passage way, and wn,s an estate 'in common with the assoc·iates. 
3. That the proprietors of the common e8tate were authocized to collect alt 
wharfage accruing from any portion of the wharf. 

ON REPORT from Nisi Prius, SHEPLEY, C. J., presid
ing. 

AssuMPSIT to reeover for wharfage on rnerchandizc1 ship
ped on board of a schooner lying at Long Wharf in Port
land, at the dates of the sei,cral charges. 

'I'hat a debt for wharfage for the sum sued for was incur
red, was not denied; but the defence was, that the plaintiffs 
had no right to recover, David T. Chase claiming the amount 
to be due to him. 

,on such portions of the evidence adduced, as was legally 
admissible, it was stipulated, that the Court might draw 
such inferences as a jury woul.d be authorized to do, and to, 
enter a judgment in accordance with the legal rights of the 
parties. 

The facts found are all Btated in the opinion of the 
Court. 

Shepley 9'" Dana, for the defendants. 

Willis and Fessenden, for the plaintiffs. 

HATHAWAY, J. -Nathaniel Deering, Joseph H. Ingraham 
and others, and Ebenezer Preble and Joseph Jewett were 
owners of the wharf called Deering's wharf, in Portla.nd. 
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Deering, Ingraham and others, owned the part adjoining the 
shore, and Jewett and Preble, the portion extending there
from towards the channel; they each owned their respective 
parts in severalty. On the eighth day of December, 1792, 
they and others associated with them, proposed in writing, 
to build "a wharf on a line with the easterly side line of 
Fish street; the wharf to extend to.the channel. The pres
ent proprietors of Deering's wharf, so called, to keep the 
whole width open, from the upper store to the easterly side 
of Fish street, and so to continue that width, the whole way 
down to the cast end of said wharf for a passage way for
ever." 

To accomplish the object proposed, it was necessary for 
the associates to purchase the flats, upon which to build, 
and the flats for a dock, and to acquire a right to the contem
plated use of that part of Deering's wharf and flats, lying 
between the stores thereon and the easterly side line of 
Fish street extended, which was to be the line between the 
dock and the wharf, when completed as proposed. 

In pursuance of the proposals, the associates purchased 
the flats upon which to build, of Deering and others, Janu
ary 3, 1793, and the flats for the dock, of John Fox, January 
10, 1793, as appears by tho deeds in the case, to be held 
by them as tenants in common, and January 12, 1793, Deer
ing, Ingraham, Preble and Jewett, by their instrument under 
seal, "in consideration of the conveyance of certain flats 
to them and others by John Fox, to serve as a dock for a 
wharf yet to be completed, to extend from Fore street in 
said Portland, including Deering's wharf, so called, to the 
channel of Fore river," covenanted with their associates to 
cause Deering's wharf to be extended and enlarged, so that 
the same should every where extend to the easterly side 
line of Fish street, continued for that purpose to the end 
of said Deering's wharf. . 

In the deed of Deering, Ing~aham and others, of January 
3, 1793, conveying the flats, they covenanted that the flats 
between their. stores and the easterly side line of Fish street 
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continued, and the wharf included, or that might be built, 
within those bounds, should remain open and to be used as 
a free passage and way for all the grantees and assigns to 
pass to, from and upon the intended wharf, and transact any 
business in common forever. 

Jewett and Preble, ~y their deed of January 12, 1793, 
referring to the conveyance and covenants of Deering and 
Ingraham, ancl to the connyance of Fox, covenanted that 
the wharf between their stores and the clock, should "re
main open as a free passage and way for them, ( their asso
ciates,) their heirs and assigns, to pass to, from ancl upon 
the wharf intended to be built from the end of Deering's 
wharf as aforesaid, to transac,t any business forever." The 
defendants contend, that by this deed, ,Jewett and Preble 
conveyed to the grantees, ( their associates,) the right of a 
passage way across their whanes, only, and no other estate 
in common therein. The lan1~uage of tho deed is not free 
from ambiguity. In the construction of a grant, the Court 
will consider the circumstances attending the transaction, 
and the particular situation of the parties, and the thing 
granted, in order to ascertain the intention of the parties. 
3 Mass. 352. 

By the instrument executed by Deering, Ingraham, Preble 
and Jewett, January 12, 11D3, the wharf to be built ,s 
described as a "wharf yet to he completed, to extend from 
Fore street in said Portland, including Deering's wharf, so 
called, to the channel of Fore river." Fore streqt and the 
channel were the limits of the intended wharf, in its length, 
and those limits embraced the whole of Deering's wharf, 
including that of Jewett and Preble. In its breadth the 
intended wharf was to extend to the line of Fish street 
continued, and, the proprietors of Deering's wharf, were to 
widen Deering's wharf to tha,t extent. From the language 
of this instrument, there can be no doubt, that it was the 
intention of the parties to it, that the wharf intended to be 
built, including Deering's wharf, should constitute one wharf. 

The flats were conveyed, by Deering and ~thers, and by 
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Fox, to be held in common. Deering and Ingraham had 
conveyed to their associates, the right to the common use of 
their part of Deering's wharf~ lying between their stores 
and the Dock. Jewett and Preble were parties to all those 
conveyances, and referred to them in their deed of Jan. 12, 
1793. According to the instrument executed by Deering, 
Ingraham, Preble and Jewett, of the same date with the deed 
of Preble and Jewett, the "intended wharf" included Deer
ing's wharf. If they intended to grant, merely, a right of 
way, or passage across the wharf, it is not perceived why 
they should have conveyed a right to "pass upon the wharf 
intended to be built, and transact any business, forever." 
This language would have been entirely superfluous and un
meauing. They could not, by such conveyance, give any ad• 
ditional rights to the proprietors of the flats upon which the 
new part of the wharf~ extending towards the channel, was 
to be built. If that language had any meaning and applica• 
tion to the thing granted, it must have been intended to ap• 
ply to that part of the wharf~ between their stores and the 
dock, which they had covenanted should remain open, as a 
free passage and way. The language of the proposals was, 
"the proprietors of Deering's wharf, so called, to keep the 
whole width open, from the upper store to the easterly side 
of Fi:-:h street, and so continue that width open the whole 
way, down to the end of said wharf, for a passage way for, 
ever." So far as we may judge, from the conduct of the par• 
tics, what they meant by their language, the words" passage 
way," as used in the proposals, seem to have been intended 
to· embrace something more than a mere right of way; for 
immediately after the wharf was built, the "passage way" 
was occupied and managed as a wharf owned in common, 
by all the proprietors, for their common benefit, and contin
ued to be so occupied and managed, until the conve.}lance by 
Clapp to Chase, February 27, 1847. 

It would not be impossible, that Jewett and Preble should 
have used the words "passage way" in their deed, with the 
same meaning, which they had attached to the same words1 
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in the proposals signed by them and their a,ssociatcs. \Vhen 
the construction of a deed is doubtful, grea,t weight is to be 
given to tho construction put upon it by the parties. Stone 
v. Clatk, 1 Mete. 378. 'l'he deed from Prelile to Clapp of 
Aug. 12, 1799, described tho estate convoyed aR "a parcel 
of flats, whereupon a part of long wharf, in Portland, so 
called, is liuilt." Clapp's <leod to David 1'. Chase of Feb. 
7, 1847, of the same estate, convoyed it, by tho same de• 
scription, "rcsoning howon:r from said flats all conveya,n, 
ces which have heretofore boon made to tho proprietors of 
said Long wharf, to hold in common, and all rights of way 
which have been so convoyed.'' The deed from ,Jewett to 
Chase, of July 1, 1850, conveyed liy similar description and 
with the same reservations. 'l'hcro was, therefore, a recog• 
nition, by tho grantors of Chase, that the wharf was a part 
of Long wharf, and there was also a reservation of a com• 
rnon right, as having been previously conveyed to the pro• 
prictors of Long wharf, and it should be ob,;crvcd, that 
while Jewett, one of the grantors of Chase, derived his 
title from his ancestor, Joseph Jewett, Clapp, his other im
mediate grantor, appears to have owned the estate convey
ed by him from Aug. 12, 1799, to Feb. 27, 1847. 

Tiy statutes of March 10, 1184, and 1\larch 15, 1821, and 
hy R R., c. 851 provisions were ma<le for tho bettor manag• 
ing lands, wharves, &c., and other real estate lying in com• 
mon, and conferring upon the proprietors of such lands and 
wharves, upon due preliminary proceedings, certain corpo• 
rate powers, and as a pB,rt of the case at bar, there are 
certain copies, from the "Book of Records belonging to the 
proprietors of Portland Long wharf," which arc to be used 
as tho orig;inals might be Uicicd. The defendants rosi3't tho 
plaintiff's right to recover, under claim of title in David T. 
Chase, whose title was derived from Prnhle, Jewett and 
Chpp, who wore mcmliers of the corporation; and we think 
there can be no doubt, that the records of the proprietors' 
proceedings, while they wero such members, are admissible, 
and no objection having been made to the legality of their 
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proceedings, it is to be presumed, they were conformable to 
the requirements of tho statutes in force at the times of the 
transactions therein recorded. 

By the records of the proprietors, it appears, that from 
tho year 1793 to the time of the conveyance to Chase, in 
1847, the whole wharf, including what was formerly Deer
ing's wharf, constituted Long wharf, the west side of which, 
between· the stores and the dock, during all that time, was 
occupied and managed as the common estate of tho proprie
tors of Long wharf, with one wharfinger for the whole, and 
that the income was regularly divided among the several 
proprietors, accordtng to their several interests therein, un
less when expended for common repairs or improvements; 
and to the same effect is the testimony of Eliphalet Web
ster and of Joseph Deering, in the case. 

The inevitable conclusion, from all the evidence present
ed, is, that it was the original intention and purpose of all 
the proprietors, including Jewett and Preble, to build a 
wharf, by the addition of a new part towards the channel, 
which was to be built upon flats owned in common by all 
the proprietors, and was to be divided into shares, and also, 
by an addition of a new part, on the west side of Deering's 
wharf, so th~t the whole wharf might be extended to the 
line of the dock, which was to be done at the expense of the 
owners of Deering's wharf; that the stores on Deering's 
wharf, and the east side of the wharf, should be and remain 
the property of the several owners thereof, as they had 
been before that time, and that the west side of the whole 
wharf, for use as a wharf and passage way, should be, and 
continue an estate in common, as was the dock adjacent; 
and that by the deeds and proceedings of the parties inter
ested, as proprietors, they perfectly accomplished what 
they intended to do in the matter. 

The action therefore is maintained, and a default must be 
entered. 

SHEPLEY, C. J., and HOWARD, RICE and CUTTING, J. J., 
coRcurred. 

Vo{, XXXVII, 49 
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MORRIS, Arlm'r, in Eqw'ty, versus DAY, Executrix. 

In case'3 in equity, the facts proved, the questions of law arising thereon, the 
decision of the same and the decree of the presiding Judge, must all be ra

ported. 

Although reference in the report may be madefothe bill, answer and proofs, 
thi& Comt cannot examine them trr ascertain if the facts a,e correctly found 
by the jury or by the Court. 

And no question of law, not arising out of the faats proved and. reported, can 
be argued or decided hy the Court of law. 

'\,Vhether the decree of the presidin1; Judge shall be affirmed, or any different 
order made; must he determined from the facts proved and nported. 

The intention of the mortgagee, however clearly expressed, without showing 
that he· has performed the acts necessary to that purpose, will be ineffectual 
to establish a foreclosure. 

To effect such foreclosure by taking peaeeable and @pen possession in presence
of two witnesses, the certificate hy them signed and recorded, must contain 
all the facts essential tu that purpose, Without showing an entri; at a tim<,
certain for breach of the con~itions of the mortgage, it will not avail. 

And su<:h witnesses cannot testify to any facts necessary to show a foreclose-
ure, not found in their certificate. 

ON REPORT from Nisi Prius, HowARD, J .. , presiding. 
BILL IN EQUITY. 

The report made by the Judge is not necessary to a,n 
undeTstanding of the case. 

The bill wais brought to redeem certruin real estate frorn 
two mortgages. The defence was, that they had been fore
closed by an entry in tho presence of two witnesses, and 
the premises had sinc'il 1·enrnined iu the possession of thti 
mortgagees,. 

The certificate of the witnesses, Edmund Philli1)s and 
Gideon P. Skillen, was· recorded In th•i Cumberland registry 
of deeds, on June 12, 1839, and after descriLing the rea,l 
estate, the title and registration, it concluded Hms :-" The 
condition of said mortgages having been broken, the said 
Day claims to foreclose the same. \Ve, the subscribers, at 
the request of said Day, went with him on all the premises 
described in the mortg?,ge deeds, on the sixteenth day of 
May, A.. D., 1839, and saw him enter and take peacea:ble 
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possession of the premises. In testimony whereof, we 
have hereunto subscribed our names." 

Willis and Fessenden, for the respondent. 

Anderson and Harrnon, for the complainant. 

SHEPLEY, C. J. -The bill apprears to have been filed by 
:a former administrator of Alden Pierce, to redeem certain 
lands descrihed in .a mortg.age made to the Canal bank and 
assigned to the defendant's testator, and lands conveyed 
in mortgage to him. The case is presented on a r€port 
of the presiding Judge, and a question is raised respecting 
the matters thus presented for consideration by the court 
of law. 

By the .Act approved. on ~ril 9, 1-852, e. 246, § 14, the 
presiding Judge, when requested, is to report "the facts 
proved and the questions of law therein arising,.jlld his 
decision of the same, and his decree UJ?On the prnmises." 
Nothing can be thus properly presented, not authorized by 
the provisions of the statute. If, as in. this case, the bill 
answer and proofs in writing be referred to, the court of 
law is not authorized to enter upon an examination of those 
proofs, to asoertain whether the facts were correctly found 
by the jury or by the Court; or .to enterfain and decide 
.u,ny question of law not arising out of the facts proved and 
reported.; while it may modify the decree, or make any 
other or.der or .decree, which the facts reported may re
,q.uire. 

The report states, that the facts l}lleged in the bill were 
;proved; and that the facts stated in the answer and proved, 
did not constitute a foreclosure. The answer appears to 
have been made "to the bill of complaint of William E. 
Morris, administrator de b,mis non, of the goods and estate 
which were of .Alden Pierce." The report does not state 
any facts respecting the plaintiff's right to prosecute the 
suit as administrator de bonis non of Pierce; and no ques
tion of law respecting it could arise on the facts proved 
and reported. The report is to contain not only the facts 
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proved but the questions of law therein arising, and his 
decision of the same. 

Whether the decree was correctly made, or whether either 
is entitled to a different order or decree, must also be de
termined from the facts proved and reported. 

The principal question arising on the facts reported, isr 
whether either of the mortgages had been foreclosed. 

The testator appears to have intended to foreclose them 
by "taking peaceable and open possession in presence of 
two witnesses," as required by the provisions of the .A.ct 
of 1821, c. 39, and to have a certificate thereof signed by 
the witnesses, and recorded according to the provisions of 
the additional .A.ct approved on February 20, 18:39 . 

.A.n intention to foreclose cannot operate to effect it with
out a compliance with the provisions of the statute, which 
require\" when an entry for breach of the condition of a 
mortgage of real estate shall hereafter be made without 
judgment of law;" and "when such entry shall be made in 
presence of two witnesses, such witnesses shall sign a certifi
cate specifying the fact of such entry, and the time thereof." 

The entry must appear to have been made for breach of 
the condition of the mortgage, and the certificate signed by 
the witnesses must specify the fact of such entry; that is, 
that it was made for breach of the condition of the mort
gage, and it must state the time when such entry was made. 

The certificate presented in this case, states "the condi
tion of said mortgages having been broken, the said Day 
claims to foreclose the, same.," It does not state that he 
made an entry for that purpose, or for breach of the condi
tions. He might claim to foreclose them without doing the 
acts necessary to effect it. The certificate then proceeds 
and states: "We the subscribers, at the request of said Day, 
went with him on all the premises described in said mort
gage deeds, on the sixteenth day of May, .A.. D. 1839, and 
saw him enter and take peaceable possession of the premi
ses." Here is no statement of an entry for breach of con
dition or to foreclose. All which is stated in the certificate 
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might have been legally done without any entry made for 
breach of conditions. 

The two witnesses testify, that the entry was by Day 
declared to be made to foreclose the mortgages. Such 
proof not contained in the certificate by them signed, is 
insufficient and ineffectual to establish a foreclosure. The 
statute requires, that the proof of "such entry" should 
appear in the certificate, which is to be recorded in the reg
istry of deeds, giving notice to all interested; and that 
unless it be so recorded, "such certificate shall not be effec
tual in law for the purpose of foreclosing such mortgage." 
It was evidently the intention of the statute to require, that 
the facts essential to operate as a foreclosure should appear 
in the record of the certificate ; and to provide that the 
entry should hot be effectual to foreclose without it. 

The Court cannot rightfully attempt to carry into effect 
the intentions of a party to foreclose, however clearly they 
may be exhibited, when he fails to show that he has perform
ed the acts required by the statute, to make such intentions 
effectual. 

The decree of the presiding Judge is affirmed, and the 
case is remanded for further proceedings. 

RrcE, HATH.A.WAY and CUTTING, J. J., concurred. 

DREW versus DREW. 

Of the meaning of the term " outlawed." 

At the expiration of si.'!: years from the time an unwitnessed note becomes due, 
the statute of limitation attaches by presumption of law. 

To prevent the operation of the limitation bar, under § 28, c. 146, R. S., it 
must appear, that the promisor resided witlwut, and had no home within 
the State. 

The residence contemplated by that section is synonymous with dwelling
place or lwme. 

A.n absence from the State by the maker of a note, though long continued, 
without evidence of an abandonment of his home within it, will not pre
vent the attachment of the statute of limitations. 
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ON FACTS AGRI~ED. 

A.ssm1rs1T. The writ bears date on March 3, 1853, and 
contains two counts, one on. a memorandum made by de
fendant, and the other for money had and received. 

The defendant sold to plaintiff, on July 9, 1847, a pro
missory note of the following tenor: -

"North Yarmouth, Nov. 8, 1845. - One hundred and fifty
three days after date, I promise to pay Geo. E. Drew or 
order, the sum of two hundred forty-seven l,/0 dollars. A.. 
S. Haynes:" - and gave to him a memorandum in writing 
promising, that if said Haynes did not pay the amount of 
said note before it was outlawed, he would. 

Haynes left his home in this State within a year after the 
note was given and has never returned. He went from this 
State to New York, where he remained until 1850, when, in 
company with about fifty others, he started, by the overland 
route, for California. One week after their departure the 
company was heard from, since which time, nothing has ever 
been heard of said Haynes, or any of the party he started 
with. 

The case was submitted to the Court on these facts for 
a judgment according to law. 

Simmons, for the defendant, relied in defence, upon the 
fact, that the maker of the note, within one year after it 
was made, left the State and has not returned; and that 
the statute of limitations does not attach whilst the pro
misor resides out of the State. R. S., c. 146, § 28. 

Furthermore,' that the death of Haynes could not be pre
sumed. Greenl. on Ev., vol. 1, § 41; Newman v. Jenkins, 
10 Pick. 515. 

Barrows, for plaintiff. 
1. The plaintiff is entitled to maintain this action upon 

the agreement. 'rhe Court will give such construction to 
the word "outlawed," as the subject matter of the contract 
and the situation of the parties indicate to have been the 
intent a~d understanding of the parties at the time. Chitty 



CUMBERLAND, 1854. 391 

Drew 11. Drew. 

on Contracts, pp. 74, 75, 79, 80, 81, 96, 97; Patrick v. 
Grant, 2 Shcpl. 233; Hawes v. Smith, 12 Maine, 429. 

2. But whatever the construction adopted, as it is appa
rent from the statement of facts that it is now no longer 
possible for the plaintiff to enforce payment against the 
maker by legal process, the note is, to all intents and pur
poses," outlawed." 

3. If no action is maintainable upon the agreement, and 
that is to be considered utterly futile according to the con
struction which the defendant now seeks to put upon it, 
then the money which the plaintiff paid to defendant for it, 
(the amount of the note,) is held contrary to equity and 
good conscience, and is rccov_erable under the count for 
money had and received. Perkins v. Dunlap, 5 Maine, 
268; Richards v. Allen, 17 Maine, 296. 

RrcE, J. - Contracts should be construed according to 
the intention of the parties so far as practicable, without a 
violation of legal principles. When technical words, or 
terms of art are used, they should be construed according 
to their received technical meaning, unless it is manifest 
that they are used by the parties in a different sense. 

The word outlaw has a distinct technical signification, 
and when used in that sense refers to persons, and not to 
things. Thus, an outlaw is one who is put out of the law; 
that is, deprived of its benefits and protection. In earlier 
times he was called a friendlesman; one who could not, by 
law, have a friend. An outlaw was said caput genere lupi
num, by which it was meant, that any one might knock 
him on the head as a wolf, in case he would not surrender 
himself peaceably when taken. He forfeited every thing he 
had, whether it was in right or possession. All obligations 
and contracts were dissolved. 2 Reeves' Eng Law, 20. But 
in modern times the word has a much less stringent meaning, 
importing, however, the forfeiture of property and civil 
rights. Bnr. L. D., 'fit. Outlaw. 

By the unlearned the word, " outlawed," is often used in a 
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different sense. By such it is applied to notes, bills, and 
other evidences of debt, which are supposed to have become 
invalid by lapse of time; or in other words, the term is 
used as tantamount to the legal language, "barred by the 
statute of limitations." 'l'hus a barred note in popular 
phrase, is said to be outlawed. 

It is obviously in this sense that the word outlawed, is 
used in the contract under consideration. 

The note of Haynes, which is the subject of the contract, 
bears date Nov. 8, 1845, and was payable in one hundred and 
fifty-three days. It consequently fell clue in .April, 1846. 
If nothing intervened to prevent, that note would have been 
barred by the statute of limitations, or, in tho language of 
the parties, would have been outlawed, in April, 1852. If 
so found, the liability of the defendant, then attaehed under 
his contract, and not otherwise. 

The case finds, that Haynes left his home in this State 
within a year after the note was given, and has never since 
returned; that he went from this State to N cw York, where 
he remained until about four years ago, when, in company 
with some fifty others, he started by the overland route, for 
California. Since about one week after starting on that ex
pedition, his friends have neither heard from him nor his 
company. 

By § 28, c. 146, it is provided, that if after any cause of 
action shall have accrued, the person against whom it shall 
have accrued, shall be absent from, and reside without the 
State, the time of his absence shall not be taken as any part 
of the time limited for the commencement of the action. 

The object of this provision, obviously was, to prevent 
debtors, against whom the statute of limitations had begun 
to run, from departing from the State, and remaining abroad 
a sufficient length of time for the statute to run out, and 
thus enable them to return and interpose this statute as a 
defence in bar. 

The case finds, that Haynes has been absent from the 
State, and has not returned to it, since the expiration of 
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the first year after the note was given. The important 
qncstion to be determined is, whether he has resided with
out the State, within the meaning of the statute. This 
provision was designed for the benefit of the creditor, to 
afford him protection in case his debtor should, for a series 
of years, place himself beyond the jurisdiction of our judi
cial tribunals. The absence of the debtor must be some
thing more than a transient departure from his home on 
business or pleasure, and a temporary sojourn out of 
the State. For such casual interruption of his continuous 
personal presence, § 3, of c. 115, makes provision for the 
protection of both debt0r and creditor. 

To reside, is to dwell permanently, or for a length of 
time; to have a settled abode for a time. Webster's Diet. 

Inhabitancy and residence, do not mean precisely the same 
thing as domicil, when the latter term is applied to succes
sion of personal estate, but they mean a fixed and permanent 
abode, a dwelling place for the time being, as contradistin
guished from a mere temporary locality of existence. 8 

Wend. 134. 
In this statute, the word residence is synonymous with 

dwelling place., or home; and a man cannot have such a 
residence out of the State as will interrupt the running of 
:the statute of limitations, at the same time that he has an 
established residence, or home, within the State. 

At the expiration of six years from the maturity of the 
note against Haynes, the legal presumption is, in the a,bsence 
of proof,, that the note was barred by the statute of limita

tion. 
The burden of repelling or overcoming this legal presump

tion is upon the defendant. The case finds that Haynes 
left his home, and has never returned. He went to New 
York, where he remained until about four years ago, and 

then started for California. 
The language,·" left his home," is neither indicative of an 

intention not to return, nor to reside away from home, but 
rather the reverse. Neither is the succeeding language, that 
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he went to New York and remained, &e., tantamount to 
saying, that he resided in New York. To reside in a given 
place, imports something more than merely remaining in that 
place. The casual lodger at a public inn, the sojourner 
and the wayfaring man, as well as the man who is held in 
duress against his will, each and all remain in the place 
where they may repose, for the time being, or within which 
they may be confined; yet such place of repose or confine
ment could, in no just sense, be called their residence or 
home. 

So when Haynes left his home, it does not appear, that 
he intended to change or abandon it. He remained in New 
York, but it does not appear that he had an established 
residence there, or intended to make that State his home: 

As has already been remarked, the burden is upon the 
defendant, to repel the legal presumption in favor of the 
hypothesis of the plaintiff, to wit, that the note had been 
barred by the statute. This he has failed to do. A default 
must therefore be entered. 

SHEPLEY, C. J., and HowARD and CUTTING, J. J., con
curred. 

HATHAWAY, J., concurred in the result only. 

---------
MERRILL versus SMITH. 

The statute of 1847, c. 27, enacts, that a married woman may become the 
owner of real or personal property by bequest, demise, gift, purchase or 
distribution. 

To become the owner by purchase, she must make it from her own property, 
or that of others, by their consent, for her use. 

The earnings of a feme covert are the property of her husband. 

And a purchase, made on the credit, or from the means of her husband, gives 
the wife no property in the article purchased. 

So property, purchased by a feme covert, by the avails of her labor, belongs to 
her husband. 

ON ExcEPTIONS from Nisi Prius, How ARD, J., presiding, 
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TRESP Ass, against the late sheriff, for an act of his deputy 
in attaching a sleigh. 

It appeared in evidence, that defendant's deputy took the 
sleigh upon a legal precept against the husband of the plain
tiff, and the question for the jury, was whether it belonged 
to her husband. 

Testimony was introduced by the plaintiff tending to 
show, that she owned the sleigh, and by defendant, tending 
to show, that it was the property of her husband.· 

The jury were instructed, that if they were satisfied by 
the evidence, that the sleigh was purchased with property 
which the plaintiff acquired during coverture by her labor, 
that the sleigh thereby became the property of the husband, 
and was liable to be attached for his debts. 

The jury returned a verdict for the defendant, and the 
plaintiff excepted. 

C. W. Goddard, in support of the exceptions. 
1. The statutes of March 22, 1844, c. 117, and of .A.ug. 2, 

1847, c. 27, are entitled and intended" to secure to married 
women their rights in property," and such a construction 
should be given them, as the Legislature manifestly intend
ed to effect that purpose, and should, for that reason, and 
from its evident intent and spirit, be construed to entitle 
married women to their own earnings. 

2. But even if the actual earnings of a married woman, 
as such, may still be left within the reach of the husband 
and his creditors, yet, an article "purchased" with those 
earnings, or in the language of the Judge, an article "pur
chased by property which the plaintiff acquired during cov
erture by her labor," is certainly acquired "by purchase," 
and is therefore within the language and purview of those 
statutes which qualify the word "purchase," by no condi
tion whatever. 

3. The principle, asserted in the Judge's charge, would 
apply not only to property purchased by the plaintiff with 
her earnings, but to property purchased with such property, 
and so on through any number of mutations, and an indefi-



396 WESTERN DISTRICT. 

Merrill ~. Smith. 

nite period of time, which would create inconrenience, aud 
be contrary to the expressed intent of the statutes above 
cited. 

Morrill and Fessenden, contra. 

SHEPLEY, 0. J. -The Act approved on August 2, 1847, 
c. 27, provides, th:1t a married woman may become the 
owner of real or personal property by bequest, demise, 
gift, purchase, or distribution.. The. purchase intended, is 
one made from her own property, or that of others by 
their consent for her use. Property would not become hers 
merely because she made the purchase on the credit or from 
the means of her husband. She must be presumed in such 
cases to act in her proper relation to him and for him. The 
husband does not by that act or othe1·s in pari materia cease 
to be entitled to the services of the wife. What she earns 
by her personal labor becomes his and not her p.roperty. 

The provision contained in the second section, if it shall 
appear that "it was purchased with the moneys or other 
property of the husband," it shall be held for the prior con• 
tracted debts of the husband, was intended to apply only to 
cases in which tho money or property of the husband, ad
mitted to be his and not claimed by tho wife, has by his 
consent or gift boon applied to purchase property for the 
wife. 

In this case tho instructions only denied "that property 
which the plaintiff acquired during coverturo by her labor," 
would thereby become hers, so that it could be used by her 
for the purchase of other property in her own right. 

Exceptions overruled. 

RrcE, HATHAWAY and CUTTING, J. J., c0,ncurred. 
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DAVIS versus HERRICK. 

In this State, to protect her own property, a married woman may maintain 
an action in her own name, • 

And she may hold property without paying for it an adequate consideration, 
by direct or indirect conveyance from her husband, against his creditors 
subsequent to such conveyance. 

If the conveyance was made to defraud existing creditors, whose debts were 
subsequently paid, the wife will hold the property against subsequent creditors 
of her husband. 

ON EXCEPTIONS from Nisi Prius, WELLS, J., presiding. 
TRESPASS, for pulling down and carrying away a barn. 
The taking of the barn was admitted on the trial, and the 

defendant claimed title by purchase at an auction sale. It 
appeared that Joseph D. Davis, the husband of the plaintiff, 
became indebted to the defendant in September, 1851, on 
which debt judgment was obtained, and execution issued, 
upon which the barn was sold in due course of law. 

Davis built the barn upon land not his own, by consent of 
the owner, and on April 1, 1850, he transferred it by bill of 
sale to the owner of the land, in payment of rent of the 
same, who on the same day conveyed the land and buildings 
to the plaintiff. 

The defendant offered evidence to impeach tho bill of sale 
as fraudulent; but the presiding Judge ruled, that the stat
ute of August 2, 1847, c. 27, changed the common law 
principle, by which a sale which was fraudulent against ex
isting creditors would be void against subsequent ones; and 
that although the sale of the barn from Raynes to the plain
tiff was void as against 'them and prior creditors of the hus
band, it could not for that reason be impeached as fraudu
lent by the defendant, whose debt accrued subsequently to 
said sale, and he refused to receive the testimony offered. 

The jury returned a verdict for plaintiff and the defend
ant excepted. 

C. W. Goddard, for defendant. 
1. Does the proviso in the first section of the A.ct of 

1844, c. 117, and the substitution of the clause in the first 
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section of the A.ct of 184 7, c. 27, cut off subsequent credit
ors from any proof whatever if fraudulent intentions and 
fraudulent acts, however gross and palpable, of whatever 
nature, in conveyances to married women? 

Will this Court construe the A.ct of 1847, to remove all 
checks and barriers against fraud in conveyances to married 
women, so far as subsequent creditors of the husband are 
concerned? 

Can the Legislature have intended to offer a premium to 
dishonesty and fraud in conveyances to married women, 
while they sanction a rigid scrutiny of similar conveyances 
to all other persons ? 

2. We understand the A.ct of L84 7, simply to relieve con
veyances to married women from that legal presumption of 
fraud, which both by comrqon law and by the statute of 1844 
attached to them, when coming directly or indirectly from 
the husband, even in the absence of any evidence of fraud, 
and to place such conveyances, so far as subsequent credit
ors should be concerned, on the same footing as other trans
fers, viz: without any presumption of fraud, but yet open 
to impeachment. 

3. The Legislature could not have designed to repeal 
so well known a rule of the common law, and one so proper 
and necessary, by inference and implication merely, nor to 
legislate so dangerous a principle into our statutes by an 
exception. 

J. Goodenow, for plaintiff. 

SHEPLEY, C. J. -The action is trespass for pulling down 
and carrying away a barn, commenced by the wife of Joseph 
D. Davis. She may, by a statute of this State, maintain a 
suit to protect her· own property. 

A. tract of land appears to have been conveyed by Ed
ward Little to Joseph Raynes, a brother of the plaintiff, on 
May 24, 1837. The plaintiff's husband, by the permission 
of Raynes, built the barn on that land. He conveyed it 
by bill of sale to Raynes, on April 1, 1850, and Raynes 
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conveyed the land, and barn upon it, to the plaintiff on the 
same day. Her husband became indebted to the defendant 
afterward, in September, 1851; and he caused a sale of the 
barn to be duly made on an execution issued on a judgment 
founded upon that debt, and became the purchaser of it. 

He offered testimony to prove the conveyance of it to 
the plaintiff, to have been fraudulent; and the testimon_y was 
excluded, because the defendant was a subsequent creditor 
of the husband, claiming title under him. 

For the consideration of the question, thus presented, the 
building may be regarded as conveyed indirectly by the hus
band to his wife, through the intervention of Raynes, which 
is the most favorable aspect of the case for the defendant. 

The second section of the Act of August 2, 1847, c. 27, 
provides, if it shall appear, that property was conveyed after 
marriage by the husband to his wife, "directly or indirectly, 
without adequate consideration, so that the creditors of the 
husband might thereby be defrauded, the same shall be 
held for the payment of the prior contracted debts of the 
husband." This is equivalent to an enactment, that it shall 
be held only for prior contracted debts. A construction, 
which would subject it to the payment of other debts, must 
destroy the effect of the words "prior contracted." ,vhen 
an Act declares under what circumstances property shall be 
held for the payment of the debts of former owners, who 
have conveyed it, that of necessity, excludes all other cir
cumstances. 

The intention of the framers of the statute, appears to 
have been, to allow a husband to pay for property convey
ed to his wife, with his own money or property, and to al
low his wife to hold it, unless the creditors then existing 
of the husband, should thereby be defrauded. Any other 
construction might render all such conveyances ineffectual, 
if the husband should afterward contract debts and become 
insolvent. If such conveyances be made to defraud exist
irig creditors, whose debts have been since paid, the pro• 
perty would not, under the provisions of the statute, while 
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it would by the common law, be subject to be taken for the 
payment of debts subsequently contracted. For the Act 
provides, that if conveyed "so that the creditors of the hus
band might thereby be defrauded, the same shall be held for 
the payment of the prior contracted debts of tho husband;" 
and this excludes those subsequently contracted. 

A motion has boon made by the counsel for the plaintiff, 
that treble damages should ho awarded, by virtue of the 
statute respecting malicious mischief; but the report of the 
case presents no facts authorizing it, and it provides, that 
judgment should be upon the verdict if the testimony was 
properly excluded. Judgment on the verdict. 

HOWARD, RrcE, HATHAWAY and CuTTIXG, J. J., concurred. 

--
CITY OF PORTLA..'<D versus RoLFE. 

§ 5, c. 211, of Acts of 1851, makes it the duty of the Mayor and Aldermen 
of a city to commence suits in behalf of the city against any persons guilty 
of violating any of the provisions of that Act, "on being informed of the 
same, and being furnished with proof of the fact." 

Such facts, as authorized the commcneement of the suit, are not required to 
be proved to the Court, before the suit can be prosecuted in the name of the 
city. 

On a preliminary question to the Court, whether the action is rightfully 
prosecuted in the name of the city, the admission _of illegal testimony fur
nishes no ground of ex6cption, if there was sufficient legal proof to require 
the decision given. 

Ox EXCEPTIONS from the for.mer District Court, E1rnnY, J. 
DEnT, to recover one hundred dollars from the dcfcn<lant, 

as a common seller, under c. 211, § 5, of the Acts of 1851. 
At the term this action was entered, the appearance of 

plaintiffs' attorney was called for, and his authority, to bring 
the action in the name of plaintiffs, denied. 

It was shown that the suit was commenced by direction 
of the Mayor, and approved by W. W. Thomas, one of the 
Aldermen. 

Stephen Frothingham, calle<l by the plaintiffs, testified that 
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he was acting as .Alderman for the city and was present at a 
meeting of the Mayor and .Aldermen, shortly after this law 
for the suppression of tippling shops went into operation, 
when the subject was talked over in the board. No vote 
was taken, but it was understood that the Mayor might take 
charge of all matters arising under the .Act, and institute 
suits and prosecutions at his discretion, without consulting 
the board. 

The plaintiffs' counsel also read a copy of the record of a 
vote of the Mayor and .Aldermen, of March 22, 1852, which 
was after the commencement of this suit, approving of its 
commencement and directing the city Solicitor to appear 
and prosecute the same. 

The evidence was objected to by the defendant, and the 
presiding Judge ruled, that the appearance and authority of 
plaintiffs' counsel was sufficiently proved and established . 

.A verdict was returned for plaintiffs, and the defendant 
excepted to the rulings. 

Shepley o/ Dana, for defendant. 
The suit was brought without authority, and not in con

formity with the statute. It purports to proceed under the 
5th § of the tippling Act of 1851. 

But supposing the suit might be commenced, without ex
amination by the city or town here was no statute commence
ment. Their action should have been a precedent action in 
this case. The fact that the Aldermen informally, and with
out a vote, told the Mayor he might execute the law as he 
saw fit, was no such action on the part of the city. 

The Mayor, in directing the commencement of this suit, 
acted for himself alone. The city acted no more by him, 
than the town of Brighton did by Gibbs, in the case, 23 
Maine, 420. 

The suit having been brought without authority, it cannot 
be helped by any ex post facto recognition in approval on the 
part of the city. 

The right of adoption of a contract, made for a principal 
by an agent, is a very different thing from the approval of a 
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bare act which would create a liability in a third party and: 
subject him to dama;ge. Vide Smith's: Mere. Law. 138, 139 .. 

It will be seen, that defendant denied from the first that 
the suit was properly commenced. It is no more proper for· 
the city now to legalize the doings of an agent, g,nd make, 
out their case by proceedings subsequent, than for any other 
plaintiff to support his cause by ti,tle acquired aftel' the com
mencement of his suit. 

S. Fessenden, City S&licitor, submitted the cas~ without. 
argument. 

SHEPLEY, C. J. --ThB exceptionS' nave reference only try 
the authority to prosec1:1te the suit in. the name of the city. 
That was a preliminary question to be decided by thei Court. 

The testimony of Stephen Frothfogham, stating a. conver
sation in a meeting of the Mayor and, Aldermen, wa,s illegal
ly received. "It was shown, that the writ was made by di
rection of the Mayor;:' and while the suit was pencUng, it was1 

by a vote in a regular meeting of the Mayor and .Aldermen, 
approved. It was made their duty, by the fifth section of 
the Act approved June 21 1851, c; 211, to commence suits iru 
behalf of the city, against any persons guilty of ru violation 
of any of the provisions of that Act, "on being informed of 
the same and befog furnished with proof of the fa.ct." The 
purpose of this clause is to declare under what circum
stances, that duty should be imposed upon them. It was not 
necessary that such a state of facts as would require them 
to commence the suit, should be proved to the Court before 
the suit could be prosecuted in the name of the city. There 
having been sufficient legal testimony presented to the Court 
to require it to decide, that the suit was legally authorized. 
to be prosecuted, the decision was correc-t, ancl the defend
ant could not have been aggrieved by the reception of ille
gal testimony to prove to the Comt, ou a preliminary ques
tion, the same facts proved by legal testimony. 

Exceptions overr1tled. 

How.A.RD,. RICE, HATH.A.W.A.Y and CUT'l'ING-, .J • .J.,. con~nrred •. 
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WILLIS ~ al. versus HOBSON. 

(()ne cannot make another his debtor, by pa,i~g his proniit1sory note, witb.out 
request express or implied. 

An express man received the money to pay a note belonging to one of the 
banks in Bosuin, which money he otherwise <lisposed of; on the last day of 
grace, he called on the plaintiffs and requested them to pay the note for him, 
as he was short of funds, which was assented to, but from the lateness of 
the request, the payment could not be made that day; to protect the teller 
for delay of parmen.t, the firm name of the express company, and the name 
·of the plaintiffs weFe indorsed up0n the note, and the next day.it was paid 
by plaintiffs ; - Held, that the plaintiffs could maintain no_ action upon the 
note against the maker. 

ON REPORT from Nisi Prius, WELLS, J., presiding. 
AssmIPSIT, against defendant, as maker of .a promissory 

'IIOte, payable to the order of John Dow & Co., at the 
Grocer's Ban~ Boston. On the hack of the note was in
dorsed ·"John Dow & Co., waiving demand and notice," and 
underneath this indorsement the names of "Longley & Co." 

The signatures were admitted to he genuine, and the note 
was read to the jury. 

The defendant showed, by John Dow, that a few days 
before ..,the note hecame due, he gave to Benjamin Long
ley, of Longley & Co's express, the money to pay the note 
in suit, with a memorandum where it might he found, and 
that he was never notified as indorser of the non-payment 
-of the note. 

It also appeared, by another witn<tJss, that soon .after this 
note was paid at the bank, one of the plaintiffs said "we 
have paid a note far him," .( meaning Benj. Longley,) or "h.ad 
taken up a note for him." 

It also appeared by the deposition of Benjamin Long1ey, 
objected to by plaintiffs, that he took the money of Dow 
to pay this note, 11nd used it for other purposes, that on the 
last day of grace, just before the banks closed in Boston, 
he called on Willis, one of the plaintiffs, and told him he 
had a note to pay for John Dow, and wanted him to pay 
this note for him, as he was short of funds; that he agreed 
so to do, whereupon he notified the ;bank teller, who went to 
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pla'intiff 's office with him to receive the pay; that when they 
went in, the teller presented tho note, and Willis said, "my 
check book is locked up in my safe now," or, "I cannot stop 
to get at my check book now," or words to that effect, and also 
said, "here, Longley, put your name on it," which was done; 
and Willis then put on the firm name of "Willis & Co." 
Willis then gave the note to the teller, saying, "call to-mor
row, and I will giYe you a check for the note, it will be just 
as woU." 

It appeared also by his testimony, that he was, and had 
been for a long time, engaged in the express business, and 
it was a part of his business to receive money from persons 
in Portland to pay notes due from said persons in Boston, 
and that from numerous business transactions with the plain
tiffs, they well knew the business in which he was engaged. 

The: deposition of the teller was also put in, when the 
cause ,rns withdrawn from the jury and submitted to tho 
full Court, to enter such judgment as the law and facts, 
elicited by the legal testimony Jin the case, should require. 

Rand, or the defendant. 
1. Longley is a competent witness whether regarded as 

an indorser or not. If an indorser, he stands indifferent. 
The indorsee is competent to prove subsequent facts. 2 
Greenl. Ev. 169, § 207; 1 Greenl. Ev. 469, § 399; Buck v. 
Appleton, 14 Maine, 284. 

2. But Longley, upon the testimony, does not occupy the 
position of an indorser. 

3. 'rhe plaintiffs cannot claim as indorsers, the circum
stances under which they put their name on the paper, and 
afterward received it, negative that position. They did 
not pay the note as parties, but as third persons, it was 
paid for B. Longley, at his request, and on his account and 
for no other person. 

4. By the general commercial law, the doctrines and 
principles of payments for the honor of a party to com
mercial paper, does not apply to promissory notes, ( only to 
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bills,) and here there was no protest, and by the general com
mercial law, to constitute a payment for the honor of a 
party, such payment must be made after the protest of the 
paper. Story on Prom. Notes, 556, § 453. 

Willis o/ Fessenden, for the plaintiffs, claimed the 1i·ight 
to sustain the action on two grounds. -

1. That they paid the note on the credit and for the 
honor of the maker. 

2. On the ground that they were purchasers in the market. 
3. The testimony of Longley was not admissible. 

SHEPLEY, 0. J. -The firm name of the plaintiffs and the 
firm name of Longley & Co., are proved to have been in
dorsed upon the note on the last day of grace, a few min
utes before the banks in Boston were closed for that day. 
They appear to have been so indorsed, not because they 
were or had be,m holders of the note, to give it currency, 
but for the purpose of rendering themselves liable to pay 
the note to the bank, and to prevent its being protested for 
non-payment. It was on the following day paid by the 
plaintiffs to the bank, and delivered to them. It does not 
appear to have been transferred to them by the bank, but 
merely delivered to them by the receiving teller on payment, 
without any communication with the other officers of the 
bank. The teller would have had no authority to transfer 
or convey any property in the note from the bank to the 
plaintiffs. They could have thus acquired no property in it, 
but by being regular parties to the paper. They did not 

. become indorsers in the usual course of business, or by the 
request of the maker, or any regular indorser; and they 
paid it without any request from any such party. When a 
person, not being a regular party to a note, pays it for the 
honor or credit of the maker, or any indorser, without re
quest, he does not thereby acquire a right to repayment 
from any of the prior parties, for whose honor he may have 
paid it. Story on N otcs, § 453. He can no more make 
another his debtor by the payment of a note without re-
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quest, express or implied, than he could by the payme:1t of 
any ordinary account. 

The note in this case appears to have been paid to the 
bank, not only without any request or knowledge of the 
defendant, but, according to the testimony of Benjamin Long
ley, at his request, and upon the credit of the firm of Long
ley & Co. 

When the plaintiffs agreed with him to pay it, the teller, 
as he states, was not present. There is no difference be
tween his testimony and that of the teller in this respect; 
while there is some difference respecting what took place 
afterwards, when they both went to the plaintiffs' office, to 
have the note there paid.' But there is nothing in either 
of their statements respecting that transaction, inconsistent 
with tho testimony of Longley, that plaintiffs had before 
agreed to pay it on the credit of his firm. The impression, 
or understanding of the teller, being but an inference or 
opii:ion of his own, can have no weight. 

The arrangement, by which tho note became indorsed by 
the plaintiffs, appears to have been only a substitute for 
payment, to induce the teller on his own responsibility, and 
at his own personal risk, to wait for payment until the next 
day, because tho plaintiffs' account book with tho bank, was 
not of convenient access. 

By a payment under such circumstances, the plaintiffs did 
not acquire any title to, or interest in the note. 

Plaintiffs nonsuit. 

How ARD, RrcE, HATHA.W AY and CUTTING, J. J., concurred. 

INHABITANTS OF RAYMOND versus SAWYER, Guardian. 

The creditor of a person under guardianship can maintain no action against the 
guardian. 

A refusal to pay the just debts of his ward will constitute a breach of the 
guardian's bond, and the creditor may resort to a suit upon it, for indemnity. 

ON FACTS AGREED. 
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A:ssUMPSIT, against defendant, as guardian of Cylcna H. 
Dyke, an insane married woman, who was decreed by the 
Judge of Probate to be insane, on tlie application of the 
overseers of the poor of Raymond, in June, 1853. J\fost 
of the charges were for money paid for her support at the 
Insane Hospital, in 1849, and all of them before the ap
pointment of defendant. The defendant was duly appointed 
her guardian. The supplies were admitted to be correctly 
charged, and that the said Cylena was in need thereof. No 
exception is taken to tho form of the action. If, in tho opin
ion of the Court, tho guardian was liable. for these charges, 
and the plaintiffs arc entitled to recover, tlie defendant is to 
oe defaulted; otherwise the plaintiffs to become nonsuit. 

The case was submitted without argument, by-

Shepley t Dana, for plaintiffs. 

Sawyer, pro se. 

HowARD, J. -As a part of the general policy of the law, 
which subjects the property of an owner to the payment of 
his debts, it is made the duty of guardians to pay all just 
debts duo from their wards, out of their estates. R. S., c. 
110, § § 7, 20; Act of 1853, c. 6. A refusal to comply with 
this duty will constitute a breach of the guardianship bond, 
and the creditor may resort to a suit upon it, for indemnity. 
But one cannot be sued in his capacity of guardian, so as 
to render the estate of his ward liable to be taken on exe
cution; for the judgment in such case, would go against the 
defendant, and not against tho· goods and estate of his ward 
in his hands, as was held in Thacher v. Dinsmore, 5 }lass. 
301; Exparte Leighton, 14 Mass. 207. 

In the prosecution and defence of suits, the guardian who 
appears for his ward, does not become a party to the pro
ceedings ; and if judgment be rendered against the ward, it 
may be satisfied by his property. And it has been held, that 
a creditor may maintain an action against an insane person1 

w)10 must be defended by his guardian, and if judgment be 
against such person, that it may be satisfied from his estate, 

• 
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in the hands of his guardian. Thacher v. Dinsmore, be
fore cited. So, in I-lutchins v. Dresser, 26 Maine, 76, it 
was held; that the provision of the statnte, c. 110, § 21, that 
a guardian may II demand, sue for, and receive all debts due" 
to the ward, cannot be construed to authorize the guardian 
to maintain a suit, in his own name, to recover them. In 
such cases, and in legal procedure generally, where guardian
ship intervenes, the law regards the ward, and not his guar
dian, as the party to the proceedings. 

Plain tiff nonsuit. 

SHEPLEY, C. J., and RICE, HATHAWAY and CUTTING, ,T. J., 
concurred. 

MILLIKEN 9'. als. versus LORING. 

One of the partners may lawfully assign to a creditor thereof, a demand due 
to the partnership, after its dissolution. 

If one summoned as trustee is notified, that the debt by him owing, has been 
assigned to a third person, and neglects to disclose such assignment, the 
trustee judgment and payment of it on a legal demand, furnish to him no 
protection against the claims of the assignee. 

ON REPORT from Nisi Prius, SHEPLEY, C. J., presiding. 
AssmrPsIT, on an account annexed to the writ. The 

action was brought for the benefit of one ·warren, plaintiffs' 
assignee. 

Defendant was indebted to the plaintiffs as co-partners. 
A.fter the company was dissolved, one of the plaintiffs as
signed the demand in suit to a creditor of the firm, in pay
ment of his debt. Subsequently; the defendant, in a suit 
against the plaintiffs, was summoned as their trustee. He 
was duly notified of the assignment, but was defaulted. An 
officer, with the execution, demanded the amount in his hands, 
within thirty days after judgment, and he subsequently paid 
it to the attorney in that suit, and the amount was inclorscd 
upon the execution. 

'rho case was submitted to the full Court. 
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Poor o/ Adams, for defendant. 
'fhe assignment to Warren is mid, being made by one 

partner, after dissolution, without authority. One partner 
cannot thus II impose 1ww obligations upon the firm, or vary 
the form or character of those already existing." 3 Kent's 
Com. 2, note; Collyer on Part. § § 118, 121, 545, 546; 
Story on Part. § § 458, 459. 

One of the plaintiffs, by his assignment, attempted to 
make a new contract for the firm, which he had no power to 
<lo. Perrin v. Keene, 19 Maine, 355; Bank v. Norton, 1 
Hill, 572; Bell v. 1Vlorriso.n, 1 Pct. 351. 

Plaintiffs owned, 3,S tenants in common, the money in de
fendant's ha,nds, and one could not assign the portion be
longing to the other ,vithout express authority. Parker v . 
.Macomber, 18 Pick. 505; Sanford v. Nichols, 4 Johns. 224; 
Canfield v. Hurd, 6 Conn. 180. 

It is not an assignment of Milliken & Co. and has no va

lidity against attaching partnership creditors. On-0 partner 
cannot sell his individual interest in a specific part of the 
partnership property. 5 Mason, 56; Perrin v. Keene, 19 
:Maine, 355; Louj·oy ,~Bowers, 11 N. H. 404. 

Butler, for plaintiff. 
1. 'l'he assignment to plaintiff in interest, being made to 

pay a partnen,hip debt, was valid, although made by one of 
the partners after dissolution. Story on Part. § § 325, 328; 
Collyer on Part. § 546; Darling v . .March, 22 Maine, 184; 
7 N. H. 568. 

2. The assignment being valid, and due notice having been 
giYen tq defendant, before he was called upon to disclose, 
he should have made a full disclosure, but neglecting so to 
do, he is not protected by the judgment in the trustee suit, 
and the payment was in his own wrong. Cushing on Trus
tee Process, § § 185, 290, 293. 

3. The assignee, not being a party to that suit, is not con
cluded thereby and may avoid the same by plea and proof. 
Andrews v. Herring, 5 1fass. 210; Hawes v. Waltham, 18 
Pick. 451. 

VoL. XXXVII. 52 
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How ARD, J. - -Cpon the dissolution of a partnership, the 
authority to make new contraets cem,es, and neither of the 
partners can make use of the estate, inconsi,.;tent with the 
settlement of the concerns of the partnership. But, as the 
associ:ttion is held for past transactions, the connection sub
sists in a qualified sense, and eaeh member has the same 
power as before the dissolution, to colleet debts due to the 
partnership, and to liquidate and settle aceount:o, and to 
apply the partnership funds and effects to the payment of 
de lits; and for that purpose tlie powers and duties of the 
partnership continue until the concerns of the association 
are eloscd up~ Gow on Part. 253; Collyer on Part. § 
G46; Story on Part. § 328; Darling v. March, 22 l\Iaine1 

18J; Morse v. Bellows, 7 )L H. 568. The powers are 
requisite to the fulfillment of tl10 duties and obligations of 
the partnership. 

A debt was due to ·warren from the firm, before dissolu
tion, and it was competent for either of the partners to 
pay it with partnen,hip effects. If the creditor chose to 
take an account against the defendant, in lieu of money, 
in payment of his deLt, we do no!'perccive any legal or 
equitable objection to that method of settling anu paying 
his claim by one of the partners, in the name, aud for the 
benefit of the partnen,hip. 'I'he operation of the assign
ment was Lut an application of the effects of the partner
ship to the payment of a dcl1t. 'rho transaction violated 
no rule of law, and did not create any Hew obligation or 
contract, on the part of the partnernhip, or operate unfav
orably to othcrti; but would seem to facilitate the closing 
up the affairs of the partnership, and accomplishing the ob
jects for which its qualified existence was prolonged. 'l'hc · 
law, in upholding tho as~ignmcnt, will lend its aid to the 
assignee, to collect the acconnt in the name of the firm. 

The plaintiff is not eoncludcd Lr any examination of the 
trustee; and he has shown that the latter did not disclose 
the assignment, of which he had Leen notified, but snfforcd 
judgment to go against himself Ly default, and in his own 
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wrong. That judgment furnishes the defendant no protec
tion against the claim of the plaintiff in interest. Bachel
der v. Merriman, 34 Maine, 69; Andrews v. Herring, 5 
Mass. 212; Howes v. Waltham, 18 Pick. 451. 

Defendant <Jefaulted. 

SHEPLEY, C. J., and HATHAWAY, RICE and CUTTING, J. J., 
concurred. 

HALL versus HOUGHTON. 

A party, calling. a witness who misstates a particular fact, is not precluded 
from showing by other competent evidence the truth of the fact, in contra
diction to the testimony of his own witness. 

The magistrate's certificate to a deposition is evidence only of such facts, as 
the statute requires him to certify. 

Depositions taken without notice being given to the adverse party, as re
quired by law, cannot be used in the trial of an action, except by consent of 
the parties. 

Although the " adverse party" is present at the taking of the deposition, this 
fact is not evidence, that he had the notice required, or that he waived it. 

ON ExcEPTIONS from Nisi Prius, WELLS, J., presiding. 
TRESPASS, for an assault and battery, alleged in the writ 

to have been committed on Dec. 20, 1850. 
The plaintiff's witnesses, stated the assault to have oc

curred in December, 1850. A deposition introduced by 
plaintiff, showed, that the assault he testified to, was in Dec. 
1851, which evidence was objected to by defendant as irrele
vant, but admitted by the Judge. 

The plaintiff offered the deposition of one Robinson, 
which was objected to for the reason, that the caption did 
not state, that the "adverse party was notified to attend," 
although the magistrate certified, "that the defendant was 
present, and did not object to the taking of said deposition." 
It ·was admitted by the Judge. 

To these rulings the defendant excepted. 
A verdict being returned for plaintiff, a motion was also 
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made to set it aside for various causes alleged, which it he
comes unnecessary to specify, as the defendant relied upon 
his exceptions. 

Gerry, for the defendant. 
1. The deposition objected to as irrelevant, was clearly 

inadmissible. Although time i,s not material in an action of 
this kind, it is material, that the acts complained of, should 
have been committed, before the writ was issued. It wilI 
be said the time fixed was a mistake, who knows that, and 
who is authorized to say so, except the deponent himself? 

2. The other deposition was also inadmissible. The re
quirements of the law were not obsened. R. S,, c. 133r 
§ § 5, (>, 11 and 17. 'l'hat the statute provision must be 
complied with, I cite., Bradstreet v. Baldwin, 11 l\fass. 229 r 
Winoosky Turupike Co. v. Ridley, 8 Vt. 404 7 Bell v. 
Morrison, 1 Peters, 351 i Bachelder v. Merriman, 34 Maine, 
69; Barnes v. Bell, 1 Mass. 13; Wells Y. Fiske t al. 3 
Pick. 73. 

The magistrate's certificate, that the defendant was pres
ent and did not ohject, &c., is extra official, and not to be 
regarded. 1 Greenl. Ev. 545. 

J. C. Woodman, for the plr,,intiff. 
1. The deposition of Robinson was rightfully admitted. 

In this State, where there is no notice in fact, but the party 
attends, it operates as a waiver of notice. George v. Nich-• 
ols, 32 Maine, 179. So in other States. Talb0t v. Bradford, 
2 Bibb. 316; U. S. Dig. Vol. 2, page 219, § 291; Kea v. 
Robinson, 4 Ird. Eq. 427; Vinal v. Burrill, 16 Pick. 405. 
And the following cases collaterally support the same view. 
JVoodman v. Coolbroth, 7 Greenl. 181;. Rowe v. Godfrey7 

16 Maine, 128; Brown v. Fos:;;, 16 Maine, 257; Scott v. 
Perkins, 28 :Maine, 22. 

2. As to the other deposition, its admission was proper. 
A party may show, that his witness is mistaken, and the jury 
have a right so to pres~me, if satisfied from all the evidence. 
Brown v. Osgood, 25 Maine, 508; JVoodru.ff v. Westc0ttr 
12 Conn. 134. 
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How ARD J. -The motion of the defendant, if not aban
doned, requires no consideration, in the view of the case 
now taken. 

The deposition of Dean was admissible in proof of an 
assault and battery, and it was competent for the plaintiff 
to prove that they were the same for which this suit is 
brought, although stated by the deponent to have been com
mitted at a different time. A party calling a witness is not 
precluded from sho,ving that he mistook and misstated a 

/ 

particular fact; and he may prove the truth of the fact by 
other competent evidence in contradiction to the testimony 
of the witness, whether his misstatement was innocent or 
willful. And there is no reason why a party should not be 
permitted to correct his witness as to a date, although he 
may have led the witness into a mistake of it, by his own 
interrogatory. 

Depositi0ns can be used of right, only when taken for the 
causes, and in the manner provided by statute; and no de
position taken as mentioned, and in cases referred to in the 
Revised Statutes, c. 133, § § 1, 2, of which class the case at 
bar is one, "shall be used in the trial of any such cause, 
except by consent of parties, unless the notice hereinafter 
mentioned shall have been duly given to the adverse party." 
§ 3. It is required (§ 17,) that the magistrate, before 
whom the deposition is taken, shall certify, " whether the 
adverse party was notified to attend.;" and. "whether he at
tend.ed or not." 

In the caption to the deposition of Robinson, there is no 
certificate of the magistrate respecting notice to the adverse 

. party, but it is certified that he was present, and did not 
object to the taking. As there is no evidence that he was 
notified, he might have been present for other purposes, and 
in the transaction of business inconsistent with taking the 
deposition; or he might not have been in a condition to 
know the fact of the taking, and may have been wholly 
ignorant of it; or, if then apprised of it, he may have been 
unable to attend to the taking personally, or by counsel. 
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His presence, merely, is not evidence of the notice required, 
or proof of a waiver of notice; and there is no evidence of 
a consent of parties that the deposition should he used at 
the trial; it was therefore inadmissible against the o l>jection. 
For this cause the exceptions must be sustained. 

'l'he magistrate's certificate, it may be remarked, is evi
dence of those facts only, ·which he is required to state in 
the caption. He cannot extend his certificate to other facts 
to make them evidence, or to affect the case. 'l'he state
ment, then, by the magi~trntc, in the certificate, that the 
adn·rse party "did not object to tho taking of said deposi
tion," was extra-official and unauthorized, and cannot be 
received in evidence. 1 Phil. Ev. 382, 391; Cowen alld 
Hill's Notes, 702, 741; 1. Greenl. Ev. § 498. 

Exceptions sustained. 

SHEPLEY, C. J., and RrCF:, HATHAWAY and CUTTING, J. J., 
concurred. 

WALDRON o/ als. versus CHASE. 

,vhere the owner of a large quantity of corn in bulk, sells a certain number 
of bushels therefrom and receives ·his pay, and the vendee takes away a 
part, the property in the part sold, vests in the vendee, although it is not 
measured or separated from the heap. 

Such property left in charge of the vE'lldor remains at the risk of the vendee. 

,vherc the heap in which such property was left, was mostly destroyed by 
fire, the owner is not liable for any part of that saved, in an action of as
surnpsit by the vendee, without some evidence from which a promise may · 
be implied. 

ON REPORT from Nisi Prius, WELLS, J., presiding. 
A.ssUMPSIT, to recover payment for a quantity of corn 

sold by the defendant to tho plaintiffs, but not delivered. 
'l'he writ was dated Jan. 3, 1853, and tho general issue 
pleaded. 

On Dec. 1, 1851, the plaintiffs bought corn of defendant 
and received a bill thereof as follows: -
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"~fcssrs. A. P. & W. II. Waldron, 
Bought of D. T. Chase 

500 B. Y. Corn at GD, $345 
63 days interest, 3 G2 

$348 62 
Received payment by note, 

D. T. Chase." 
The note had been paid. 'I'he plaintiffs were millers, and 

it appeared in evirlence that it ,vas the custom in Portland, 
where the parties lived, to sell from large quantities in 
bulk, for cash, and allow the purchasers when millers, to 
take the same away from day to day, as they wished to use 
it. It was never measured out or set aside, uulcss where 
a balauce on hand was solrl and a cargo closed. 

Between Dec. 1, and 7, after the purchase of the corn, 
the plaintiffs caused to be measured, and received 27G bush
els, and haye never receivcrl any more of that bill, nor was 
it measured or set apart from the bulk. 

On the night of Dec. 77 1851, tho defendant's store with 
most of tho corn in bulk, being from 12 to 15000 bn~hcls, 
was destroyed by fire, without a11y fault on the part of the 
defendant. 

About 200 bushels out of the heap was saved. 
It appeared, that another customer and miller, five or 

six days before the store was burnt, bought of defendant 
100 bushels of corn, for cash, but took away only seYenty
ninc bushels. The defendant prcsentcrl a bill, after the fire, 
of only the amount delivered, which was paid. 

• 

One witness, callccl by plaintiffs, stated, that he was re• 
quested by one of the plaintiffs to step into defendant's 
store, since the fire, that something was said by plaintiff 
about some corn, and defendant told him he owed him 
nothing, and ordered him out of the shop. 

It did not clearly appear whether this last conversation 
was before or after the commencement of this suit. 

The case was submitted to the full Court for a legal de-
ClSlOn, 
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lVillis ')' Fessenden, for the plaintiff;-;, argued the fol

lowing; points. 
I. The corn Yrns at the risk of tho seller, until divided 

a.nd :wt apart. 2 Kent, 485, :M ad.; klerrill v. Hunnewell, 
13 Pick. 213; ,S'cuddcr v. J-Vorstcr, not yet reported in 
Mass., lmt found in the Adverfo;er of Nov. 23, 1853. 

2. 'l'he facts proved, estaulish a demand and refusal, if 

any Fnch wore necessary. 
3. Tho whole tc0timony contradict:, the idea of a special 

notice, tliat the corn was to be at tho risk of the purchaser. 
4. 'The plaintiffs were entitled to the whole of what was 

s;.1.ved. 

Shepley o/ Danci, for the defendant. 
The question here is, at who~e risk is the property sold, 

lint not deliveroc1? We say at the risk of the ve11dcc. Ins. 

3, 24, 3; Wing v. Clark, 24 Maine, 3G6; 3 Johns. 173. 
Tlio vesting of the property casts tho risk qf accident 

on tho nndeo. Potter v. Conrad, Meigs' R. 26; Tarling 
v. Ba:der, 6 B. & C. 362; Bloxam Y. Saunders, 4 B. & C. 
940; Brown v. Bellows, 4 Piek. 178. 

Whore it is tho intention of tho parties to m:Ike an abso
lute and complete sale, although something remains to be 
•done to ascertain tho fluantity, weight or measure, the 
property passes. Riddle v. J!arnurn, 20 Pick. 280; ]tla
romber v. Parker, 13 Piek. 17 5; Hinde v. T-Vkitelwuse, 
7 East, 558; Damon v. Osborn, I Pick. 4 76; T-Vhitehouse, 
v. Frost, 12 En-st, 612. 

The plaintiffs arc not ontitlo<l to a, proportion of what 
w-as sa\·od, for they had made no demand for the dolfrory of 
tho corn. Ruck v. Owen) 5 'r. R. 409. 

'l'o unuerstand tho apparent conflict in the dociRions, it 
i::; only necessary to go back and sec how the former do
cis1011 arose. 'l'hat the risk of a thing solu pertained to 
the buyer, first came from the civil law, and there defo-ery 

- was not necessary to determine the question of risk. That 

principle of tho civil law has been adopted into tho common 
law. 
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The conflict arose because the statute of frauds required 
delivery on a contract in writing, the risk did not attach 
until the bargain and sale was complete. 

The contract of bargain and sale is not complete so long 
as any thing remains to complete the sale, which is the prin
ciple on which the cases turn, and when the seller has nothing 
more to do the risk attaches to the venclee. The language 
cited from Kent, is not his language, but of an English case 
decided by Lord Ellenborough; but it was decided after
wards by the same Judge that on sale of a quantity of oil 
from a tun of oil, tho risl~ attached to the vendee. When 
the property was in a state to be delivered, and the vendor 
had nothing more to do, the risk of the goods attached to 
tho vendee. Whitehouse v. Frost, 12 East, G 13. 

Kent does not state the principle as set forth in the au
thorities he quotes. Where the price and quantity are fixed 
the sale is complete. 

The case cited by the other side from a newspaper, if 
true, overrules many of the cases in Massachusetts, without 
any allusion to them. 

A contract of sale may be complete although the vendee 
may not have an absolute right of possession. Risk depends 
on the right of property and not on the right of possession. 
This has been frequently overlooked and occasioned some 
confusion in the decisions. 

S~EP.LEY, C. J. -fa it contended by either counsel that 
the property may be in one and the risk in the other? 

It is not. 

Fessenden, in reply, said that Kent adopts the authority 
by him cited, and the principle is laid down, as contended for 
by the plaintiff, as plainly as language can make it. 

SHEPLEY, C. J. - Diel t~10 property in this case pass or 
not? 

Fessenden. -That is the question I was arguing. The 
questions often determined have been of property, rather 
than risk. The distinction in the two cases from East, is, 
that in the latter case cited, t!10 property was in the hands 

VOL. XXXVII. 53 
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of a bailee. I contend the property, not delivered, did not 
pass. For that property the plaintiff could not maintailll 
replevin. 

H.aTHAW AY, J. -The defend.ant hacl, in his store, some 
fifteen thousand bushels of corn, in bulk, of which he sold 
to the plaintiffs five hundred bushels, Dec. 1, 1851, and re
ceived his pay. The plaintiffs weli'e millers, and for their 
own convenience and without charge for storage, left the 
corn in the defendant's store and took, as they wanted to 
use it, between the first and seventh of December, two hun
dred D,nd seventy-six bushels. On the seventh of December 
the defendant's store and most of the corn in it was de
stroyed by fire, and the plaintiffs bring this action to recov
er payrnen.t for the balance of the five hundred bushels. The 
action is by the vendees against the vendor, and one ques
tion presented is, whether or not, as between them, the pro
perty in the whole five hundred bushels passed to the ven
dees bv the sale. . . 

The plaintiffs contend that, although..Jhey had paid for the 
whole, yet they had received only two hundred and seventy
six bushels, and that1 until they had actually received the 
whole, or it had been measured out to them and separated 
from the mass, what remained in the store wa,s not legally 
delivered, and was at the risk of the vendor. 

There is an apparent conflict of the authorities upon thfa 
subject, arising, perhaps, more from a difference of the facts, 
in the cases, in which the question has been presented, or 
from a difference in the forms of actions, by which parties 
have sought to vindicate their ri.ghts1 than from D,ny real dif
ference of opinion concerning the law. 

In this case the contract of sale was cornpletfal. The corw 
was paid for, and a part of it taken by the plaintiffs, who 
had the right to fake the residue, when convenient for them, 
in the ordinary course of their business. N othfng more was 
necessary to be clone on the part of the vendor, and, both. 
upon principle, and D,ccording to the hi,w :i.s adduced from 
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the authorities cited by counsel in the case, the property 
passed to the vendees, and was at their risk. 2 Black. Com. 
447,448; Damon v. Osborn, 1 Pick. 476; Riddle v. Var
num, 20 Pick. 280. 

But the plaintiffs chdm that, as a portion of the· corn was 
saved from the fire, they are entitled to recover payment 
for that. This is an action of assumpsit, and the case finds 
no eYidence of an express promise to pay the plaintiffs for 
the corn saved, nor does it furnish any proofs from which a 
promise can be implied, and a nonsuit must be entered. 

SHEPLEY, C. J., and HowARD, RICE and CUTTING, J. J., 
concurred. 

GOODING versus 1\foRGAN. 

If one, with a full knowledge of all the facts, or with the means of know
ledge, voluntarily pays money under a claim of right, he can maintain no 
action to recover it back. 

A negotiable note given for an account operates as payment. 

And when a negotiable note is given for an account which had previously been 
paid, through mistake and without a knowledge of such previous payment, 
an action accrues immediately to recover back such second payment. 

Nor would this right of action be lost by a voluntary payment of the note, after 
the party had learned the facts of its being a double payment. 

llut no action can be maintained to recover back the money paid to discharge 
.such .note. 

In a writ containing only the money counts, the proofs are limited to the bill 
of particulars. 

ON EXCEPTIONS from Nisi Prius, WELLS, J., presiding. 
AssuMPSIT. The writ contained the money counts only. 

The plaintiff filed the following specification. - "The plain
tiff claims $125, which was paid by him to defendant, in 
full of a note for that sum, dated Dec. 13, 1851, giv~n by 
plaintiff to defendant, and payable in May following, under 
a mistake of the fact, that said sum had been previously 
}I•aid' by plaintiff to defendant on account. B. Freeman, 
plaintiff's attorney, March 31, 1853." A copy of this spe-
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cification was served on the defendant's attorneys on the 
day of its date. 

The parties had had dealings together as part owners of 
the schooner "Tremont," built in 184 7. 

The plaintiff introduced the note referred to in his speci
:fication, also a copper bill of Hammond & Nash, against said 
schooner and owners, of $182,06, in the spring of 1847, 
which was paid to them by defendant on Jan. 13, 1849, as 
appeared by their receipt on the bill, and the same bill 
purported to Le receipted as paicl to the defendant by 
plaintiff, on the day of the date of the note aforesaid. 

Tho plaintiff also introduced a receipt of the defendant, 
of the following tenor.-" ~farch 2, 1848. ReceiYed of 
Joseph Gooding one hundred and eighty-two dollars and 
six cents, in full for a bill of copper which I paid Messrs. 
Hammond & Nash, for schooner Tremont, and also one 
hundred and sixty-four dollars and fifty-seven cents, for the 
income of schooner Tremont. "Pitman Morgan." 

Ho also introduced testimony tending to show, that at 
the time the note was girnn, the defendant brought the cop
per bill to plaintiff and claimed it to be due, that he finally 
took the note of $125, but agreed to give it up if the plain
tiff could find tho receipt, the plaintiff denying that he owed 
it, and that much search was made for the receipt at about 
the time the note was given, but could not then be found. 

Tho defendant introduced testimony, te111.ling to show1 

that the note was given on a settlement of the matters per
taining to the schooner, and that tho copper bill was not re
ceipted by defendant until the note was paid, and then at 
the instigation of the plaintiff. 

'l'he counsel for defendant requested the presiding Judge 
to instruct the jury: -1. That, if the plaintiff paid the 
note with a full knowledge of all the facts, it was a volun
tary payment, and he is not entitled to recover back the 
money so paid. 

2. That, upon tho state of facts as testified to by the 
witnesses of the plaintiff1 he is not entitled to recove». 
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The Judge declined to give the requested instructions, 
but said to them, that it was incumbent on the plaintiff to 
prove, that the note was given for the account of 1848, 
which it appeared had been previously paid ; that if the 
note was given with an agreement, that if the receipt of 
1848 was found, the note should be given up; the plaintiff 
would have a right to pay tho note, if the defendant re
quired payment, and bring an action to recover back the 
money, although he had found the receipt before he paid the 
note, and did not claim to set it off against the note, and 
notwithstanding the note was over due and in the hands of 
Morgan when he paid it. 

A verdict was returned for plaintiff, and exceptions taken 
by defendant. 

Shepley ~ Dana, in support of the exceptions. 
The instructions requested should have been given. They 

are fully sustained by the decisions. Forbes v. Appleton, 
5 Cush. 115; Preston v. Boston, 12 Pick. 7; Brown v. 
McK.inally, 1 Esp. 279; Marriott v. Hampton, 2 Esp. 546; 
Benson v. Munroe, 7 Cush. 128. 

The instructions given are in direct opposition to the 
cases cited, and are erroneous. 

Plaintiff's excuse for having given the note is not mis
take, _but negligence. 

The fact was simply, that the defendant said ho would 
pay the money if convinced it had boon previously paid. 
And the case shows, that plaintiff did not try to convince 
him or show him any receipt. 

B. Freeman, for plaintiff. 

SHEPLEY, C. J. -To entitle the plaintiff to recover by the 
instructions given, tho jury would be obliged to find, that an 
account 'due from plaintiff to defendant had been paid before 
the plaintiff gave to the defendant a negotiable note on ac
count of it. If they so found, the plaintiff would, by the 
instruc~ions, be entitled to recover, although he had discov-
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ered the error and the means of proving it, before he paid 
the note, then over clue and in possession of the defendant. 

'rhe law is regarded as settled in this State, if one with a 
· :'ull knowledge of all the facts, or with tho means of know
ledge, voluntarily pays money under a claim of right, that 
ho cannot recover it back. Ry the law, as administered in 
England and in many of the United States, tho money paid 
Ly the plaintiff conld not, under any aspect, under which tho 
case could be viewed, be recovered hack. But Ly the law, 
as administered in this and some other of the States, the 
negotiaLle note operated as payment of the account in full 
or in part; and if that account was thereby paid a second 
time, under a mistake and without a knowledge, that it had 
been previously paid, a right of action immediately accrued 
to the plaintiff, to recover back tho amount so paid a second 
time. This right of action would not be destroyed by a 
voluntary payment of the note, after a knowledge of the dou
ble payment had been outained. This is, what distinguishes 
the cases of Dole v. Hayden, l Green!. 152, and of Whit
comb v. Williams, 4 Pick. 2.28, from the cases cited by de
fendant's counsel. 

1Vlten the note was paid, it appears to have been paid 
with a full knowledge of all the facts, and tho money paid 
for that purpose cannot be recovered back. 'l'he defendant's 
promise to deliver it up, if the receipt was found, only con
stituted an additional ground of defence. It is only by ad
hering- strictly to the distinction between a payment made on 
the account, by giving the note, and a payment made months 
afterward, to pay the note, that the action can be maintain
ed. 'rhe plaintiff cannot ho permitted for one purpose to 
allege those two payments to Le in substance the same, and 
for another purpose to allege them to be substantially differ
ent. The amount to be recoyerecl back might be substan
tially different by tho interest, that might have accrued upon 
the note. 

The first requested instruction should therefore have been 
given. More especially when it appears, that the cleclara-
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tion contained the money counts only; and that a bill of 
particulars 1rns filed, claiming only to recover back the 
money paid to pay the note. 

Such specification is not required to be exact in form. It 
must truly state the ground of claim, the gist of the action. 
It limits tho proof, and restricts the rig-ht of recovery to 
that claim. Parker v. Emery, 28 ~Iaine, 492; Babcock v. 
Thompson, 3 Pick. 446; Smith v. Kirby, 10 Met. 150; 
Brown v. Williams, 4 Wend. 360; Starkweather v. Kittle, 
17 Wend. 20. 

According to the terms of the report, the verdict must be 
set aside. Verdict set aside and new trial granted. 

How.um, RrcE, HATH.kW AY and CUTTING, J. J., concurred. 

BROWN versus LUXT o/ u.1:. 

Dy the R. S., c. !Jl, before a deed can be recorded, it must be acknowledged 
before a justice of the peace, and his certificate of that fact indorsecl thereon. 

Without this pre-requisite, the ,·ecord of it is unauthorized, and is not notice 
of a conveyance of the land. 

Dut such certificate, if made by n justice of the peace de facto, merely, is a 
suflicient authorization for reconling the deed. 

Of what constitutes a justice of the peace de facto. 

The official acts of such justice, within the jurisdiction of a justice of the 
peace de jure, are valid, as they affect third parties, and cannot be inquired 
into collaterally. 

Thus a deed duly recorded, bearing the certificate of a justice of the peace 
de facto that it was ackno,dodged, is valid as a conveyance, both to the 
parties and tho public, althous·h nt the time of such certificate his commis
sion had expired. 

A conveyance made to a married woman, in co11sideration of her promissory 
notes, has no validity as to foe creditors of the grantor; but if such notes 
are indorscd by her husband, the deed is valid. 

And such consideration cannot be impeache.J, although tbe inclorsement of the 
note, was after the conveyance, if made in p1~rsrnmce of an agreement when 
the deed was executed. 

Additional considerations, when not incmrnistent ,i-ith that expressed in the 
deed, arc provable by parol. 

A trust, though secret, is not conclusive evidence of fraud, as to the crcditorf! 
of either the grnntor or grantee, It is orcn to cxphnation. · 
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Although a party cannot be compelled to execute a parol trust, he may do 
it voluntarily, and his creditors cannot object. 

And when a deed, executed in part fulfillment of a parol trust, and in part 
for a valuable consideration, good upon its face, is attempted to be impeach
ed, parol evidence is admissible to Bhow the real consideration on which it 
was executed. 

Quere, if the Act of 1854, c. 68, can operate retrospectively. 

All the proceedings in the levy of au exocution have reference to the time 
when the land was taken. 

And interest on the debt of the judgment creditor can only be computed to 
that time. 

A levy of the debt including the interest on the execution to the time of its 
completion, which was not till two days after the land was taken, cannot 
be upheld. 

ON REPORT from Nisi Prius, SHEPLEY, C. J., presiding. 
WRIT OF :gNTRY demanding a part of the Lunt farm, ( so 

called,) in Westbrook. 
The dcmanclant claimed title to the promises by virtue of 

an attachment, made on }fay 9, 1851, and a subsequent levy 
in favor of one Baxter against Abraham ·w. Whitmore; and 
by a deed of the same from Baxter to himself. 

That judgment was recovered on April 24, 1852, for debt 
$264,75, and costs $20,63. 'l'he levy was completed on :May 
22; 1852, and the rctum of tho officer on the execution 
stated, that the land was taken on l\Iay 20, the foes of levy 
wore taxed at $15,89, the sum levied being $302,74. 

fo defence, the tenants put in a deed from Peter Lunt, 
one of tho defendants, to said Whitmore, dated March 1, 
1843, conveying tho entire farm, and a deed from said "\Vhit
more to :Mary S., the wife of said Poter, dated .April 3, 
1851, of tho same farm, and recorded tho same day. 'rhis 
deed to l\Iary, purported to have 1.Jcon acknowledged before 
Samuel Fessenden, as a justice of tho peace. [It also bore 
another certificate of aclmo,vlodgmont, Lefore L. Doan a 
justice of tho peace, of Sept. 22, 1853, and was again re
corded.] 

Tho demandant called said Fessenden as a witness, 'who 
te8titied, that a year or two before he took the aclmowlodg
ment of this deed, his last commission as a justice of the 
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peace had expired, as he had since ascertained; that he did 
not know the fact at the time, but acted inadvertently; that 
he had acted as such justice since 1809, under commissions 
from Massachusetts and Maine; that he had constantly and 
frequently acted as such justice, after his last commission 
had expired, until after he took the acknowledgment, be
li.eving that he was a justice of the peace. 

He also testified that when the deed was made, Peter 
Lunt agreed to indorse the notes giv-en by his wife to Whit
more, and it was his impression that he indorsed them at 
'kliat time. 

Plaintiff also called the said Whitmore, who married a 
daughter of Peter Lunt, and who stated that the consideration 
of his deed to Mary was her two notes of $1000 each, payable 
to herself or order, and by her indorsed and delivered to 
him; that her husband agreed to indorse them at that time, 
and he thought it was then done, but was not certain. For 
·t.heir security he took a mortgage at the same time, and had 
since disposed of the notes. A day or two after they were 
given, he offered them for discount, and they were indorsed 
by Peter Lunt, but he recollected of no interview with Lunt 
after they were given and the time of such offer. 

'l'he mortgage appeared to be to secure $3000, and Whit
mor.o further testified tlLat tho farm at the time of his con
veyance was worth from $10 to $12,000; that the $2000, 
was all he then had against the estate; that he took convey
ances of the farm from Lunt and several persons at different 
times; those conveyances were taken under an agreement 
with Lunt, that he should t.'tkc a deed from Lunt of the farm, 
pay off the· incurnhranccs, and hold it as security. He did 
relieve Lunt of his embarrassments. It was at that time of 
much greater rnluo than he paid or expected to pay for it. 

II e further testified, that when he made the deed to Mrs. 
Lunt, he was a merchant in good standing, but that in April 
or 'May of that year he stopped payment in consequence of 
tho failure of another person; that Mrs. Lunt knew nothing 
-of hi;;; situation in business, and that she first proposed that 
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he should make the conveyance to her; it was not made to 
affect_ his cre<litors or keep his property out of their way. 
There was some misunderstanding between Lunt and him as 
to the amount of his claim, but they finally agreed up
on $:WOO as enough to cover it; the reason why the mort
gage was made to secure $3000, was that he wishe<l to ob
tain a loan of $1000, lrnt no note was ever signed or deliver
ed to him therefor. 

The mortgage deed was put into the case by defendant, 
ancl also another mortgage from the tenants to "\Vhitmore, 
to secure $2000, dated Oct. 1 7, 1851, describing the two 
$1000, notes of the date of April 3, 1851, as secured there
by. 

Demandant also offered a disclosure made by ·Whitmore, as 
a poor debtor, on June 15, 185[:, for the purpose of show
ing that he therein stated that the notes of Mrs. Lunt were 
not indorscd, on the day they were made, by Peter Lunt. 

It was also admitte<l that the tonauttJ had continuc<l to oc
cupy the farm since tho conveyance of 1843. 

'l'ho case was then taken from tho jury, by consent of par
ties, and submitted, upon so much of tho testimony as may 
be legal, to the full Court, with authority to make such in
ferences, in matters of fact, as a jury might, and render such 
judgment as tho law and rights of the parties may require. 

Fessenden '5· Deblois, J-Villis o/ Fessenden, and Shepley 
g-- Dana, for tenants. 

Pessenden o/ Deblois, presented an argument in writing 
upon the point raisod1 that there was legal fraud. 

G. P. Shepley and l-V. P. Fessenden7 argued the defence 
orally to the Court. 

Rand, for the demandant, maintained the following posi
tions :-

1. The deed of April 31 1851, from Whitmore to Mary S. 
Lunt, was of no effect as against creditors of ·whitmore

7 
~e

cause it was not duly recorded. It was not duly acknow
ledged; S. Fessenden was not a justice of tho peace. R. S., 
c. 91) § § 17, 24, 26. 
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The registry was illegal, and no rights were obtained un
der it. 17 Maino, 418; 23 Pick. 80. 

'!'here is no pretence of actual notice to us. 29 Maine, 
140; 32 Maine, 287. 

S. Fessenden was not a justice de fiY:cto. 5 Wend. 231; 
17 Conn. 585; 4 Denio, 168; 3 Camp. 432. 

2. The Act of March 31, 1854, is unconstitutional, as it 
destroys vested rights, and operates retrospectively. 2 
Greenl. 275. 

3. The deed above referred to is without consideration 
and void as to creditors. The notes of married women are 
void, and furnish no consideration. 34 Maine, 566. 

4. Parol evidence is not admissible to prove any trust or 
secret agreement. R. S., c. 91, § § 31, 32; 13 Mass. 443; 
3 Pick. 205; 19 Pick. 235; 2 Met. 104. 

5. A secret trust cannot be executed to the injury of cred
itors. 

How ARD, J. -These parties derive their respective titles 
from Whitmore; his title, acquired from Peter Lunt, in 1843, 
is not in controversy. The demandant claims under an at
tachment, by a creditor of Whitmore, on May 9, 1851, and 
a levy of execution in May, 1852. The tenants hold under 
a deed from Whitmore to .Mrs. Lunt, one of the tenants, 
and the wife of the other, dated, and purporting to have 
been executed on April 3, 1851. The validity of their 
title though prior in date to the attachment, is assailed 
upon the ground, that the deed to Mrs. Lunt, was not so 
executed and recorded as to pass the estate, and stand 
against the subsequently acquired title of the demandant; 
and, that if, duly executed and recorded, yet that it was 
without consideration, and void as against the creditors of 
Whitmore. The tenants, in turn, contend, that the levy 
through which the demandant claims, was defective and 
void. 

The objection taken to the execution of the deed to Mrs. 
Lunt, is, that the certificate of acknowledgment, was not 
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made by a person authorized to make it, or to take the ac
knowledgment of deeds, and that it was, therefore, inopera 
ative, and did not authorize the deed to be recorded. R. 
S., e. 91, § § 1, 17, 24, 26. 'l'he conclusion will follow if 
the objection be sustained. For such a record would not 
afford constructive notice to the attaching creditor, and his 
title would take precedence. De Witt v. Moulton, 17 :Maine, 

· 418. Since actual notice to him, of the prior conveyance 
is not proved, nor can it be fairly presumed from tho evi
dence reported. 

It appears, that the magistrate who made the certificate, 
was not in commission at the time. Being called as a wit
ness, by the demandant, at the trial, he testified, "that he 
had no doubt that the commission which he held as a jus
tice of the peace, had expired before ho took tho acknow
ledgment of that deetl." And on cross-examination he tes
tified, :, that ho had acted as a justice of the peace ever since 
tho year 1809, by commissions under Ma~saclmsctts and 
Maino ; that a year or two before he took the aclrnowlodg
ment of this deed, his last commission had expired, as he 
had since ascertained; that he did not know the fact at tho 
time, acted inadvertently; that he had constantly and fre
quently acted as a justice of the peace, after his commio;
sion expired, until after he took the acknowledgment, be
lieving that ho was a justice of tho peace; and that the 
parties to tho deed well knew that he so acted." 

It is plain, that ho was not then a justice of the peace de 
jure. Was he such de facto, and can his acts in question 
be sustained? 

"An officer de facto, is one who has the reputation of 
being the officer he assurnc::i to be, and yet is not a good 
officer in point of law." Parker v. Kett, l Ld. Raym. 658; 
Tlte King v. The Corporation of Bedford Level, 6 East, 
368. Or one who actually performs the duties of an 
office, with apparent right1 and under claim and color of an 
appointment, or election. He is not an officer de Jure Le
cause not in all respects qualified and authorized to c:x:cr-
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ciSB the office; nor an usurper who presumes to act officially, 
without any just pretence or color of right. A mere claim 
to be a public officer, and exercising tho office, will not con
stitute one an officer de facto; there must bo, at least, a fair 
color of right; or an acquiosconco by the public in his offi
cial acts so long that he may be presumed to act as an 
officer by right of appointment or election. The King v. 
Lisle, 2 Str. 1090; Wilcox v. Smith, 5 Wend. 231; Ply
mouth v. Painter, 17 Conn. 588; Baird v. The Bank of 
Washington 11 Sorg. & Rawle, 411. 

The distinction between officers de facto, acting co lore 
offi cii, and officers de jure, has been recognized in Eng
land from an early period, and seems to have been ap
plied to officers of every grade, from tho King to the lo wost 
incumbent of office. In statute of Edw. 4, e. 1, Henry, 4, 5, 
and 6, were styled "late Kings of England successively, in 
dede and not of ryght." And in charters granted by King 
Edw. 4, he describes the line of Lancaster, as "nuper de 
facto, et non de jure, reges Anglim." Henry 6, was regard
ed as King def aeto, although he had been declared an usur
per by Act of Parliament; and treasons against him were 
punishable as capital offences, during the reign of his sueces-

• sor. 1 Bla. Com. 204, 371; 1 Hale, P. C. 60, 61; Foster, 
397, 398. 

• The same distinction has been made in the Courts of 
England, in respect to the office of an Abbot, (L'Abbe De 
Fontein's) Year Book, 9 Henry 6, 33; of a Bishop, and of 
a Steward of a manor, Harris v. Jays, Oro. Eliz. 699; 
Parker v. Kett, l Ld. Raym. 660; of a mayor, Knight v. 
The Corporation of Wells, Lutw. 580; The King v. Lisle, 
2 Str. 1090; of a deputy collector of customs, Leach v. 
Howell, Oro. Eliz. 533; of a Registrar of a corporation, The 
King v. The Corporation of Bedford Level, 6 East, 368; 
and of a justice of the peace, who had not taken the oath 
of office, before assuming its duties, Proprietors, of Mar
gate Pier v. Haunarn, 3 B. & A. 266; and his acts were 
held valid, although he had not complied with the require-
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ments of the statute, (Geo. 2, c. 20,) in taking the oath of 
qualification; on the ground that the interest of the public 
at largo, required that tho acts done should be sustained, 
ABBOTT, 0. J., remarking, that "many persons, acting as jus
tices of the peace in virtue of offices in corporations, have 
been ousted of their offices from some defect in their elec
tion or appointment; and although all acts, properly cor
porate and official, done by such persons, are void, yet 
acts done by them as justices, or in a judicial character, 
have in no instance been thought invalid. This distinction 
is well known. 

The same distinction is equally well known in this coun
ti'Y., and has been applied in numerous cases, and to a great 
variety of offices, where persons have claimed to act colore 
ojfi cii, though not qualified according to the requirements of 
law, and where their acts1 as officers de facto, have been 
uphold. It is familiar doctrine in the Courts of our own 
State, and is sustained by the cases following. Fowler 
v. Bebee, 9 l\Iass. 231; Nason v. Dillingham, 15 l\Iass. 
170; Bucknam v. Ruggles, 15 Mass. 180; Commonwealth 
v. Kirby, 2 Cush. 577; Plymouth v. Painter, 17 Conn. 
585, where it was held that a grand juror, though legally 
disqualified by a refusal to take the requisite oath, might be • 
regarded as an officer de facto. Smith v. State, 19 Conn. 
493; The People v. Collins, 7 Johns. 549; Mcinstry v. 
Tanner, 9 Johns. 135; Trustees of Vernon Society v. Hills, 
6 Cow. 23; fVilco.r v. Smith, 5 Wend. 231; The People 
v. Bartlett 4' als. 6 Wend. 4:22, in which case it was hold 
that the trustees of a village, holding over beyond the term 
for which they were elected, by their own neglect, were 
liable to he ousted on quo warranto; hut that they were 
officers de facto; that their acts for certain purposes were 
valid, and that their title to the office could not be inquired 
into collaterally. The People v. White, 24 Wend. 527; 
The Pe9Rle v. Covert, 1 Hill, 674; The People v. Stevens, 
5 Hill, 61G, 630, 631; The People v. Hopson, 1 Denio, 574; 
Greenleaf v. Low, 4 Denio, 168; McGregor v. Balch, 14 



CUMBERLAND, 1854. 431 

Brown v, Lunt. 

V crmont, 428; Moore v. Graves, 3 N. H. 408; - Tucker v. 
Aiken, 7 N. H. 113, where the rule was held to be applica
ble co town officers; Cocke v. Halsey, 16 Peters, 81; Allen 
v. McKeen, 1 Sumner, 312. 

Without further reference to cases, it will be found that 
the distinction stated is fully sustained by those already cit
ed; and that it applies to all public officers, judicial or min
isterial, whether claiming by election or appointment; and 
whether holding under a defective title within the term, or 
in possession, and exercising the office under color of right, 
beyond the term affixed to it by law. Though at the expi
ration of his commission1 an officer may be disqualified from 
acting officially, yet it may not be so plain and obvious as 
to deprive him of an apparent right to exercise the office. 
Others ate not required to ascertain at their peril, whether 
he is legally qualified, before yielding to his authority, or call
ing upon him to perform official acts, proper and necessary 
to be done. They arc not obliged to demand or test his 
authority, or to ascertain the date or duration of his com
mission; nor is there a necessity upon him, prdinarily, to 
proclaim or exhibit the tenure or character of his official 
authority. An under steward, holding over after the death 
of the chief steward, having a colorable right, was held to 
be so far rightfully in place and power, until the death of 
his principal was known, that his acts were regarded as those 
of an officer de facto. 6 East, 369, before cited, where L'd 
ELLENBOROUGH refers to one of the earliest cases, ( Knowles 
v. Luce, Moore, 109,-112,) to be found in the books1 to the 
point under consideration. Crew v. Vernon, 3 Oro. Oar. 

97, 98. 
In this case, as it appears by the report, the magistrate 

whose official character and authority is in question, had been 
an acting justice of the peace, "constantly and frequently," 
for forty years successively, under commission, and qualified 
as we must understand; and was well known, as such ofi.i.cer, 
to the parties to the deed, and consequently, from the natmo 
of his official acts and duties, was well known to the puhlic. 
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Ho was not an intruder, and did not usurp tho office; but 
was in by appointment, and acting with color of title, though 
holding over tho time limited by his commission, and with
out le6al authority. He had been admitted to the legal pos
sessi0n a11d enjoyment of the office, by taking the requisite 
oath of qualification, as seems to .be conceded. I Str. 538; 
Re.i: v. Ellis, 9 East, 252, note. The acts in question were 
within the jurisdiction of a justice of tlic peace, and among 
tho onlinary duties of such officers. It does not appear that 
his official character had ever been questioned. And, while 
it must be admitted that there may be cases, in which it 
might be difficult to determine whether a person exercised a 
particular office by color of right, or as a mere usurper, yet 
thi8, in our opinion, is not one of that character. Herc the 
eyidence justifies and requires the conclusion that the magis
trate appeared to liaYc had a right, and color~ble title to 
the office which ho assumed to exercise, when he took the 
ac:,nowledgment, aml made, upon tho deed, the certificate in 
que,tion. He l1cing in reputed authority, as a magistrate of 
long ~tanding, third person3 requiring his oflicial serdces, 
were not hound to ascertain whether, or not, ho had a com
mis,ion in force; nor are they chargeable with notice of 
the cfate er termination of hi~ commi;;sion. It is not reas• 
onablc to suppose, that he would put the parties, or tho 
pnlJ!ic, on the inquiry into his official authority, so long as 
he ,ms exercising the office, "belicd11g that he was a justice 
of the peace," as he testified. The case shows, that neither 
the n1agi,;tratc, nor the parties to the deed, nor the puLlie, 
1iy fair presumption, knew or supposed, that his commission 
had expired. He had heen duly accredited hy the govern
mc1Jt, and was assuming to act in hi:-i oHicial capacity, as of 
right, an<l with, at least, a colorablc right; and the public, 
ancl thircl persons, mi;~-ht well regard him as continuing in 
authority, until it became apparent, tliat his official charac
ter ·was lost or changed. He must be regarded, therefore, 
as a ju~tice of the peace de facto 1 when he took and certifi
ed the acknowledgment of tho doed to l\frs. Lunt. 
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"The law is too well settled to be discussed," as stated by 
Chancelor KENT, in People v. Collins, and shown by the 
authorities cited, that the acts of an officer de facto, done 
by virtue of his office, are as valid, so far as the rights of 
the puolic and third persons who have an• interest in the 
acts, are concerned, as if he were an officer de jure; and 
it is as well settled, that neither his title to the office, nor 
his official acts, can be indirectly called in question, in a 
suit to which he is not a party. His office and authority 
may be valid as to others, though imalid as to himself. 
These doctrines are held to be founded in public policy and 
convenience, and necessary to the maintenance of the su
premacy and execution of the laws, and for the protection 
and security of individual rights. Hence the law favors the 
official acts of those in reputed authority; and the rights of 
those claiming title or interest through their proceedings. 
16 Vin. Al:ir. 114, [Officer and Offices, G. 3, G. 4.J 

The certificate of acknowledgment of the deed to Mrs. 
Lunt, having been made by a justice of the peace de facto, 
was ·valid, as to the parties to the deed and the public; and 
it auth,prized the registry of the instrument upon the public 
records of deeds. Such registry would constitute public, 
legal notice to all persons, of the conveyance. 

But it is urged, that the conYcyancc was without consider
ation, and void as to the creditors of ·Whitmore. The deed is 
good upon its face, but the demandant relies upon the testi
mony of ·Whitmore, whom he called as a witness, to support 
this objeotion. The tenants re1y'upon the testimony of the 
same wit@ss, as furnishing cYidence to meet the objection, 
and repel all presumptions of fraud. 

The notes of the grantee, for two thousand dollars, she 
being a married woman, would, of themselYes simply, furnish 
no consideration for the co1weyancc; but being indorsed by 
the husband, in pursuance of his agreement at the time, his 
liability was secured upon the notes, and they thereby con
stitute a valuable consideration. Whether he indorsed at 
the time, as the CYidence tends very strongly to show, or 

VOL. XXXVII. 55 



434 WES'J'ERN DISTRICT. 

:Drowu -v. Lnnt, 

11 within a day or two after they were given," in fulfillment of 
his agreement made at the time, would make no difference 
in this case, as to his liability;, or the validity of the consid
eration furnished. 

The estate, or farm, as it i:,; called, was proved and admit
ted to be of much greater value than the amount paid or se
cured by the notes. But the tenants proved by the plain-• 
tiff's witness, Whitmore, on cross-examination, that there 
were additional and other considerations than those named 
in his deed, for the conveyance; such as that he took the 
conveyance from Peter Lunt, who was his father-in-law, in 
1843, to remove the incumllrances then upon it, in order to 
relieve the grantor from embarrassments, and that he held 
the farm by agreement as security; that there was some 
misunderstanding between him and Lunt, as to the amount 
of his claim in 1851, but that they finally agreed upon two 
thom:and dollars, as an amount sufficient to cover hi:, claims, 
and that upon receiving the notes before mentioned, for that 
sum, he conveyed the premises to Mrs. Lunt, and that the 
tenants had continued to occupy the farm since the convey
ance in 1843. 

It was competent for the tenants to aver and prove addi
tional considerations not expressed in tl,e deed, and not, in
consistent with that expressed. The cases cited are full to 
this point. Tyler v. Carleton, 7 l\laine, 17 5, and tho cases 
there referred to; E1n11wns v. Littlefield, 13 l\laine, 233;, 
McCrea v. Purmort 16 Wend. 665; ·wallis v. Wallis, 4 
Mass. 135; Quarles v. Quarles, 4 ~foss. 682. 

But it is contended that, as all trusts, in this State, con
cerning lands, except those which arise or result by implica
tion of law, must be created and manifested by writing, pa
rol evidence was not adrnissilile to prove any supposed trust1 

or secret agreement between Peter Lunt all(l ·Whitmore., R. 
S., c. 91, § § 31, 32. .A party might not he compelled to ex
ecute any such trust, nor could it ho enforced, unless mani
fested and created, as required by statute. Yet a parol 
trust may exist, and may be executed voluntarily, and th'il 
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cxistenee of such a trust may be established, and ordinarily 
must be proved by parol evidence. 

One may, if he will, do that which the law will not com
pel him to do, and those whose rights or interests are not 
thereby affected injuriously have no cause to complain. Here 
the conveyance was not in trust for the debtor, but in execu
tion, in part, at least, of a trust reposed in him by his gran
tor. That trust, though secret, worild not be conclusive ev
idence of fraud, against the creditors of the grantor, and 
still less, as to creditors of the grantee. 

The burden of proof is on him who alleges the want of 
consideration, or fraud, in a conveyance good upon its face. 
Here a valuable consideration is shown by the testimony 
offered by the dcmandant, and the evidence does· not estab
lish fraud in the reconveyance of the farm to the wife of 
the grantor of the debtor. But, on the contrary, the debtor, 
when called ·as a witness by the demandant, testified, "I was 

• a merchant in this city, (Portland,) in 1851, in good stand
ing when I made the deed to Mrs. Lunt; I stopped payment 
some time in April or May, 1851; neither Mr. nor Mrs. 
Lunt knew any thing, of my situation in business matters; 
Mrs. Lunt first proposed that I should convey to her; that 
conveyance was not made to affect my creditors, or keep 
my property out of their way." This testimony was not 
contradicted, nor assailed, excepting by a disclosure of the 
witness, offered to show that he had therein stated, that the 
notes referred to were not indorsed by Peter Lunt on the 
day they were made; and it stands alone and uncontrolled 
by any facts or evidence in the case. 

The case, Srnith v. Lane, 3 Pick. 20.5, was regarded as 
one where the conyeyance was fraudulent, and apparently 
was not very fully considered; and it does not appear to 
have been suhsequently regarded as authority to the full 
extent, in more recent decisions hy the same Court. Gittler 
v. Dickinson, 8 Pick. 386; Oriental Bank v. Haskins, 3 
Met. 332. In Flint v. Sheldon, 13 :Mass. the tenant un
dertook to prove by parol a secret trust, to control and 
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defeat his own deed, but the eddencc was rejected. Somes 
v. Brewer, 2 Pick. 184, is diITercnt from this in the facts 
and principles involved. In Parkman v. Welch, 19 Pick. 
231, 236, the conveyance was held to be clearly fraudulent 
and void in law. 

In the case at bar, we cannot conclude from the evidence, 
that the conveyance under which the tenants hold, was either 
voluntary or fraudulent. Roberts, Statute of Frauds, 15, 
66, 72, 73. 
• The statute of 1854, c. GS, making valid the acknowledg
ment of deeds, in certain cases, is supposed to have refer
ence to this case; but its construction is not required at 
this time, as it cannot be material to the result of our 
deliberations. 

The objection to the levy involrns a question of practical 
importance, that may frequently arise, and its consideration 
at this time may be appropriate. The levy was completed 
on May 22, 1852. The officer returns, ii By virtue of this • 

• execution, on tho 20th inst. I took the parcel of real estate 
described in the above certificate of the appraisers, and on 
the 22nd inst. I extended this execution thereon in manner 
following," &c. The R. S., c. D4, § § 1, 2, provide that cer
tain descriptions of real cstat,3 of a debtor may ho ii taken 
in execution for his debts." In § 4, tho manner of selecting 
appraisers, their qualification a11J duties arc described. Iri 
§ 5, it is provided that, ii after the officer has taken land 
in ei:ecution, and given notice to tho debtor thereof, and 
allowed him a reasonable specified time, within which to 
appoint an appraiser, as mentioned fo the preceding sec
tion, ho shall then proceed, without unnecessary delay, to 
have tho estate appraised, and tho levy completed; and it 
shall be considered as made when the land is taken in ex
ecution ; anJ the subsequent proceedings ancl return shall 
be valid, though mac1e and done after the return day, or 
after the removal or other disability of tho officer." He is 
required to state in his return on the execution certain 
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facts, and among them, and first, " the time when the land 
was taken in execution." ( § 24.) 

,. .A.s all subsequent proceedings are thus made by statute 
to relate to the time when the land is taken in execution, 
the amount for which the creditor can take the debtor's 
land by levy of execution, must be the amount only that is 
due and collectable at that time. Interest upon the judg
ment should not be reckoned and included beyond that 
time, as the officer can take in execution land of the debtor 
only for his debt then due. Subsequently accruing interest 
could not, in any just sense, be regarded as then due, or as 
forming a part of the debt then existing. 

It had been decided, before the enactment of the Revis
ed Statutes, that the whole proceedings of the seizure of 
land on execution, and completing the extent, have relation 
to the day of the seizure. Heywood v Hildreth, 9 Mass. 
393; Brown v. Maine Bank, 11 Mass. 133; Waterhouse v. 
Waite, 11 Mass. 207; Cushing v. Arnold, 9 Met. 26. But 
in Allen v. The Portland Stage Company, 8 Maine, 207, it 
was held that the levy of an execution on real estate could 
not be considered as commenced until the appraisers were 
sworn. In Eveleth v Little, 16 Maine, 374, in equity, it ap
peared that the appraisers were selected and sworn on April 
11, but that the appraisement was made, the extent com
pleted and seizin given at an adjournment of the proceed
ings on the twenty-ninth of the same month; and the Court 
held that the time for redemption did not expire until a year 
from the completion of the levy. Tho statute then in force, 
(1821, c. 60, § 30,) authorized a redemption by the" debtor, 
his heirs or assigns, executors or administrators, within the 
space of one year next following the extending execution 
thereon." But the Revised Statutes furnish the rule for this 
case, and as it appears that the sum for which the debtor's 
land was appraised and set off on execution, included inter
est on the judgment, to the time when the extent was com
pleted, and for two days after the land was " taken in execu-
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lion," the levy is invalid. It falls within the decision in 
Glidden v Chase, 35 Maine, 90. 

Demandant nonsuit . • SHEPLEY, C. J., and RICE, HATHAWAY and CuT:'ING, J. J., 
concurred. 

:MOORE, Pet'r for Partition, versus RICHARDSON o/ als. 

By the statute of 1821, c. 60, § 1, a reversionary interest was made liable to 
attachment on mesne process, and to be taken on execution for the debts of 
the owner. 

Under that law, the reversion of a ferne covert was liable to be levied on for 
debts of her contracting before her coverture. ' 

"Where the return upon an execution, issued upon a judgment, recovered 
against a husband and wife, for the debt of the wife before her marriage, 
describes the real property levied on, as " the property of said "\V. & A. ( tho 
judgment debtors,) being her right of inheritance;" such levy embraces the 
husband's freehold and the wife's reversion, and is a valid transfer of her 
land. 

0]" FACTS AGREED. 
PE'rITION FQR p ARTITION. 
The petitioner is a widow. Her father, many years since, 

died seized of the estate described in the petition, one 
eighth of which she was entitled to by inheritance, and 
which she now claims by her petition. 

The petitioner, after her marriage, was sued by the re
spondents, for a debt she owed before, and judgment was 
recovered against her and her husband, in June, 1838. The 
execution issued thereon was satisfied by a levy on six
eighths of one seventh of the premises, describing it "as the 
property of the within named William E. Moore and Agnes 
Moore, wife of said William E., being her right of inher
itance," and setting out the boundaries; the whole being in 
common and undivided. 

The respondents have ever since occupied the land so 
levied on. 

The case was submitted for a judgment according to law. 
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Fessenden 9" Deblois, for petitioner. 
To one :fifty-sixth of the estate described, the title of the 

petitioner is not disputed. But we claim one-eighth, and 
that the levy, by which her title is attempted to be divested, 
is void. In support of this view, the counsel argued thus: 

1. By the domestic relation of husband and wife, the 
husband is absolutely bound to pay and discharge the debts 
of his wife, contracted before coverture, and this too, with
out regard to his having received from his wife on marriage 
any thing or nothing, by way of property. Reeve's Dom. 
Rel. 67, 68, 69, 70, 71. 

2. In the real estate of his wife, the husband takes during 
their joint lives, at least, the usufruct and life estate, and 
the wife is left only with a reversion. Co. Lit. 351; 2 
Black. Com. 433; Barber v. Root, 10 Mass. 261. 

3. Such estate of the husband in tho real property of his 
wife is liable to the satisfaction of his debts, and may be 
levied on for that purpose. Babb o/ ux v. Perley, 1 Maine, 
8; Litchfield v. Cudworth, 15 Pick. 29; Chaprnan v. Gray, 
15 Mass. 444; McKeen v. Garnrnon, 33 Maine, 191. 

4. That the relation aforesaid of husband and wife, as to 
the property of the wife, deprives her of all means of pay
ing her debts, and compels a creditor of the wife1 before 
marriage, to resort to the husband and his property for the 
satisfaction of such debts. 

5. It would seem to follow, that the levy in this case, 
should have been upon the husband's right to the rents 
and profits of the wife's real estate, or in other words, upon 
his life estate, and that if this was not sufficient, the estate 
of the wife was beyond the reach of the creditor, during the 
coverturc, and her liability also suspended, and the attempt 
to levy on her inheritance, was a mere v.oid act. 

6. The title acquired by the petitioner1 docs not enure 
to the benefit of the creditor. Freernan o/ al. v. Thayer cy
al. 29 Maine, 369. 

Shepley o/ Dana, for tho respondents. 
It is clear, that before the petitioner's marriage, her share 
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in the premises could have been taken for the same debt 
on which judgment was rendered against her and her hus
band, and the property in fact levied on. 

Why then should covcrtnrc deprive creditors of their 
rights, and olJligc them to wait until it is removed. The 
olijcct of the common law was, not to deprive a creditor of 
his remedy against a feme covert and her property, but to 
make the husband also lialJlo for her debts. To this ex
tcut, that part of Reeves, cited, goes, and shows the inten
tion was to have a remedy against both. 

Tl1e fact, that the judgment is rendered against hus
band and wife, makes apparent the inconsistency of the 
fourth proposition of the counsel on the other side. If 
that proposition were a true statement of the law, all the 
creditor could do, during covcrturc, would he to hold the 
lmsliand alone. 

It is contended, however, that although tho debt hero was 
jointly due from tho husband and wife, yet, as he had an in
terest in her real estate, the creditor should have regarded 
it, arnl taken that alone. 

But this division of the right to the wife's property, as 
between her and her husband, is only a distinction made by 
law, as to themselves, their rights and the rights of the cred
itors of the husband. 'rhat they should only be allowed to 
take his interest, is only just; but that the creditor of both, 
should only take the interest of one, is a very different 
thing. Thero is no reason why such a division of rights 
should be regarded, when the hardship it was intended to 
ayoid docs not exist. If the entire estate is owned by tho 
lmshand and wife, who arc in law one person, and that 
entire estate is only suflicient to pay a debt they justly owe, 
what reason is thcr<~ or what policy, against satisfying that 
claim with th~t estate? Its being divided into divers pro
portions, or interests hetweeu them, does not make the 
estate larger, or any tho less liahlo for their joint debt; 
and to say, that in a case like the one at bar, the creditor 
should have been content with taking the life interest of the 
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husband in part ~atisfaction of the execution, and should 
lBave the wife's interest until her death, or the death of the 
husband, (if tenant by the cnrtesy,) is to subject the cred
itor to delay without any possil.Jle advantage to the wife. 

But this whole matter has been adjudicated and settled 
in the case of Fo.x v. Hatch, 14 Vermont, 340. 

'l'he statute of 1821, c. 60, § 1, provides that reversions 
and estates of that nature may be levied on, and § 27, 
of the same chapter, declares that in cases of tenants in 
common ( as was petitioner and other heirs of Mackie) the 
levy shall be valid to co1wey all the debtor had. The right 
of inheritance was all the petitioner had. A portion, ( six
sevenths,) of this was levied on. If it was in fact, as bebyeen 
herself and her husl.Jand divided into two estates, the levy 
would convey her right, and if that was encumbered with 
the life estate of the huslmnd, it was a mi,;take beneficial 
to them, rather than to the plaintiffs in that suit. The 
petitioner here suffered no damage, and she cannot now set 
up as a defence, that her husband had a life interest in the 
estate. 

HATHAWAY, .J. -The petitioner, the widow of William 
Moore, prays partition of certain real estate of which her 
father, Andrew Mackie, died seized, and of which she claims 
one eighth as her inheritance. ·when the petitioner married 
William Moore she was in debt, and a suit was instituted 
against her and her husband, and prosecuted to final judg
ment, and execution thereon levied upon a portion of her 
inheritanGe, July 27, 1838, for satisfadion of her deht con
tracted before coverture. There is no question rna<lc be
tween the parties, that if the levy was not efl'ectnal to 
transfer the estate levied upon, to the judgment en,ditor, 
she is entitled to one eighth; and if it was cffedual for 
that purpose, she is entitled to hut one fifty-sixth. 

By drtue of their marriage, l\Ioore acquired a life estate 
in his wife'~ land; the reversion was hers. By statute of 
1821, c. GO,§ 1, it is provided, that" all rights in equity of 
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redeeming lands mortgaged, reversions tJr the remainder 
shall be liable to attachment upon mcsnc process, and to be 
taken by execution upon judgment recovered for the pay
ment of the just debts of the mortgager or the owner." 
And such is the law in :Massachusetts. JVilliams v. Amory, 
14 Mass. 20; Atkins v. Bean ,y- als. 14 Mas~. 404. And it 
has been well decided in Vermont, that the wife's land might 
be taken in execution, in satisfaction of her debts contracted 
before marriage. Fox v. Hatch, 14 Verrn. 340, cited in 
argument. , The description in the levy, of the land levied 
upon, as "the property of the said ,vmiam and Agnes, 
bf'ing her right of inheritance," is broad enough to embrace 
the husband's freehold and the wife's reversion. 

The levy was a valid transfer of the land levied upon, 
and the petitioner is entitled to one fifty-sixth part of the 
premises only, and partition is ordered accordingly. 

The respondents are entitled to costs by the statute. 

SHEPLEY, 0. J., and HOWARD, RICE and CUTTING, J. J., 
concurred. 

DOCKRAY versus DUNN. 

A negotiable note given by defendant, for which he recei,ved one of the same 
amount, is made upon a good consideration, and its payment cannot be 
avoided, though it came into the hands of the plaintiff after its matmity. 

The presentment of a note at the place where it is made payable on a day cer
tain, is not a prerequisite to the maintenance of au action thereon. 

ON EXCEPTIONS from Nisi Prius, WELLS, J., presiding. 
AssuMPSIT,. on a note payable to order of Longley & Oo.

1 

at the Suffolk Bank, in one month after date. 
'fhc defence was, that it was an accommodation note, and 

that it was never presented at the Suffolk Bank. 
One of the payees testified, that the only consideration 

for the note in suit, was one given by them to defendant for 
the same amount, on the same time; 3:nd that defendant let 
him have it as an accommodation note, for which he had 
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never paid him any thing. When the note was due the de
fendant furnished him with funds to pay it, and he called at 
the bank, but it was not there, and he appropriated the 
funds to some other purpose. The note, before it was due, 
was by him negotiated to one Jewett, as collateral security. 

The defenda:it offered to prove that the note came into 
the hands of plaintiff when it was over due, but the presid-
ing Judge ruled that the testimony in the case, and that • 
offered, would not constitute a defence, and the defendant 
was defaulted. If the ruling was wrong, the default is to 
be taken off, and the action to stand for trial. 

Shepley o/ Dana, for defendant. 

Willis o/ Fessenden, for plaintiff. 

CUTTING, J. -The note produced and r~ad to the jury 
made a prirna Jacie case for the plaintiff. 

The defendant then offered in evidence the deposition of 
Benjamiti Longley, a member of the firm of Longley & Co., 
the payees and indorsers of the note. This testimony, if 
admissible, and that rejected, if admitted, do not constitute 
a defence. The consideration for the note was another of 
like amount and date, signed by the witness, and payable to 
the defendant, a~d which of the parties was most accommo
dated at that time, docs not appear. The note, soon after 
its execution, was indorsed to Luther Jewett, as collateral 
security for a preexisting debt, and by him transferred to 
the plaintiff after its maturity. The note never was present
ed at the Suffolk Bank, when and where payable, and where 
the witness, with funds furnished by the defendant, called to 
pay it. 

Upon this evidence, it is contended, in argument, that the 
note was an accommodation note; and it is true that the 
witness so swears, but the facts disclosed show it to be 
otherwise. An exchange of notes may have been accom
modating, but such a transaction constitutes none of the 
elements of accommodation paper in the mercantile sense 
of that term. A mutual independant promise, in writing, is 
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a good consiueration to uphold the contract of each, and it 
may be enforced, even by the original party, or discharged 
by way of set-off, when duly filed. 

It is further contended, that the defendant is discharged, 
by reason of the note not having been presented for pay
ment at the Suffolk Bank. It has been otherwise settled 
in this State, in Bacon v. Dyer, 12 Maine, rn, re-affirmed 
in McKenney v. TV/tipple, 21 Maine, 98, and in Gammon 
v. Everett, 25 :Maine, 66. 

According to the agreement of the parties the default is 
to stand. 

SHEPLEY, C. J., HOWARD, HATHAWAY and RICE, J. J-r 
concurred. 

CUMBERLAND MAI:INE RAILWAY versus CITY OF PORTLAND. 

The Act incorporating the Cumberland Marine Railway authorized the compa
ny to hold personal and real estate, and required that the whole propei·iy 

should be divided into shares, and that such shares should be considered in 
all respects as personal estate. - Ileld, that under the provisions of R. S., c. 
14, § 51, and laws of 1845, c. 159, § 10, the real estate belonging to the com
pany is liable, as such, to taxation. 

ON PACTS AGREED. 
AssUMPSIT for money had and received. 
'l'he writ was dated Nov. 22, 1845. 
'l'he plaintiff corporation was incorporated in 1834, and 

by the third section of the Act, it was provided "that the 
whole property of said corporation shall be divided into 
shares of such number as the corporation shall hereafter di
rect, and said shares shall be considered in all respects as 
personal estate." 

It was authorized to hold personal and real estate. 
In 1836, certain real estate in Portland was conveyed by 

deed to the said company, of which they took possession, 
and have continued to hold the same, and on which taxes 
were assessed to the company by the city of Portland, for 
the years 1843, 1844, and 1845. 
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'l'he taxes were rightfully assessed ~f said estate was lia
ble to assessment as real estate. 

These taxes wore diacharged, Nov. 15, 1845, under pro
test, to save a forfeiture of the estate taxed; and to recovir 
back the money so paid, this action was instituted. 

TY. P. Fessenden, for defendants. 
Tho property was taxable as real estate. R. S., ~ 14, § 

51. The case in 21 Maine, 533, is not therefore sound law. 
The statute then in force was overlooked. Stat. 1838, c. 
313. 

Shepley 9" Dana, for plaintiffs. 

RICE, J. - This is an action to recover back money paid 
for taxes assessed by defendants on plaintiff corporation, 
in the years 1843, '4 and '5. Said taxes wore paid under 
protest, to prevent a forfeiture of the land taxed. 

It is admitted that the taxes thus paid were legally as
sessed to said company if the estate was liable to astiess-
ment as real estate. t 

Section 3 of the charter of said company provides, that 
the whole property of said corporation r-;hall be divided into 
shares of such number as the corporation shall hereafter 
direct; and said shares shall be consitlered in all respects 
as personal estate. 

Section 51 of c. 14, R. S., provides, that the assessors of 
any t-own or plantation, in assessing any taxes, may, at their 
election, assess improved lands to the tenants in possession 
of the same, or the owners thereof, whether residing in the 
State or not, and all real estate, or all such as is usually 
denominated real., but which is made personal by statute, 
may be taxed to the tenant in possession, or to the owner, 
whether living in the State or not. A similar provision ex
isted in the laws of 1838, c. 313. 

The plaintiff, to show the illegality of the assessments in 
question, relies upon the decision of this Court in the case 
of the Bangor and Penobscot R. R. Co. v. Harris, 21 
Maine, 533. 
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The charter of th3:-t corporation contains a provision sim
ilar in its terms to the section which has been cited from 
the charter of the plaintiff corporation. 
• The case referred to was decided without argument. The 

late C. J. WHITMAN, in giving the opinion of the Court in 
that case, remarks, "the property in the railroad being thus 
conv•·ted by statute into personal estate, was no longer 
subject to taxation, otherwise than as personal estate, unless 
the Legislature should think fit, by tax A.ct or otherwise, 
specifically to prescribe. A.nd we are not aware that in 
1840, when the tax in question was imposed, any such pro
vision was in existence." The statute of 1838 undoubtedly 
escaped the observation of the Court. 

The tax A.ct of 1845, c. 159, § 10, second branch, pro
vides, that all machinery employed in any branch of manu
facture, and all goods manufactured or unmanufactured, 
belonging to any corporation, and all real estate belonging 
to any corporation, shall be assessed to such corporation · in 
the town or other place where such real estate or machinery 
and goods are situated or employed; and in assessing the 
stockholders for their shares in any such corporation, their 
proportional part of the value of such machinery, goods and 
real estate, shall be deducted from the value of such shares. 

This statute not only required the real estate described 
to be assessed to the plaintiff corporation, but makes pro
vision by which it ~hall not be twice taxed. 

The taxes in this case appear to have been legally assess-
ed. Plaintijfs nonsuit. 

SHEPLEY, C. J., and CUT1'ING, J., concurred. 

INHABITANTS OF BRUNSWICK, Appellants from a decree of 
the County Commissioners. 

The authority of the Court over appeals from the judgment of County Com
missioners, under c. 28 of the Acts of 1847, is limited to the appointment of 
a committee, and action upon their report. 
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In such cases, objections to the constitutioi'ial existence of the County Com
missioners, or to their proceedings from which the appeal was taken, cannot 
be enter,ained. 

The report of such committee can only be impeached for error, fraud or 
gross partiality. 

ON EXCEPTIONS from Nisi Prius, SHEPLEY, 0. J., presid
ing. 

The facts of the case arc stated in the opinion of the 
Court. 

To the report of the committee appointed by the Supreme 
Court, the appellants filed the following objections: -

1. Because by the terms of the report in said case, it 
docs not appear, that said proposed road, was adjudged to 
be of common convenience and necessity. 

2. Because on the face of said report, it appears, that 
said road is not a road leading from town to town. 

3. Because it appears by said report, that said road i8 
located over lands, to the proprietors of which, the Com
missioners have neither awarded any damage, nor found that 
they did not sustain any, making no adjudication respecting 
the same. 

4. Because the entire proceedings in said case, are irregu
lar, null and void, and ought not to be the foundation of a 
judgment of this ~Court, inasmuch as the County Commis
sioners being judicial officers, arc not appointed by the Gov
enor, with the advice and consent of the council, in c0n
form ity with the requirements of the constitution of this 
State. 

These objections were overruled and the report ordered 
to be accepted. The appellants filed exceptions. 

Barrows, for the appellants, urged the objections taken 
at Nisi Prius. To support the first, he cited R. S., c. 25, 
Art. 1, § 3; 2 Mass. 171; 6 Mass. 491. 

In support of the second he cited c. 25, R. S., Art. 1, § 1; 
Pettengill, Pet., 21 Maine, 377. 

For the third, § 3, of same c., R. S. 
In support of the fourth objection, Const. of Maine, Art. 
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5, part 1, § 8; Kennebec Toll Bridge, Petr's, 11 Maine, 263; 
Stat. of 184 7, c. 2 8, § 4; Rutland v. Coiinty Commissioners, 
20 Pick. 79. • 

Anderson cy· Harmon, for the original petitioners, con
tended that it was questionable whether this is a matter 
open to exceptions. Clapp v. Hanson, 15 Maine, 3L15. 

The remedy, if any needed, must be obtained by certio
rari. R. S., c. 28, § 2; Dow v. True, 19 Maine, 46. 

And that the appeal from. the Commissioners to this Court 
is not such as vacates the judgment of the County Commis
sioners. It only suspends the proceedings. Laws of Maine, 
1847, c. 28, § !. 

A. P. Deane, County 'Att'y, for the county, to the first of 
appellants' objections, cited Cushing v. Gray, 23 Maine, 9. 

To the second, R. S.; c. 25, § 3; Parsons.field v. Lord, 23 
Maine, 511; 19 Maine, 338; 26 Maine, 353. 

To tlie third, the same authorities. 
To the fourth, R. S., c. 99, § 1, and Laws of 1831, c. 500, 

§ 1; Goodwin v. Inhabitants of Hallowell, 12 Maine, 276, 
and 29 Maine, 196. 

That exceptions do not lie to snch cases, be cited 29 
Maine, 288; County Commissioners v. Spofford, 30 Maine, 
456. 

CUTTING, J. -Robert Pennell and 118 others petitioned 
the Court of County Commissioners to lay out a road, lead
ing more direct than the old route, from Brunswick to Harps
well Neck. The Commissioners, at their December term, 
A. D. 1853, after the necessary preliminary proceedings, lo
cated the road and caused the same to be recorded, and from 
their decision the appellants, having entered their appearance 
v.nc1 considering themselves aggrievec1, appealed to this Court, 
who, ut the January term, .A.. D. 18541 appointed a special 
committee to revise the doings of the Commissioners. This 
committee, at the April term following, made their report, 
confirming the judgment of the Commissioners, to the ac-
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ceptance of which objection was made. The report was ac
cepted, to which ruling exceptions were taken. 

Prior to the statute of A.pril 17, 1841, the Court of Coun
ty Commissioners exercised exclusive jurisdiction in the lo
cation, alteration or discontinuance of highways leading from 
town to town, and from their decision no appeal could be, 
taken, but the remedy for the aggrieved party, if any, was 
by a petition to this Court for a writ of certiorari to quash 
the proceedings. By that statute an appeal lay to this Court, 
who were "vested with appellate jurisdiction, with full pow
er to revise, affirm, modify or annul any decision or adjudi
cation, brought before them by such appeal, as justice to the 
parties or the public good may require." This statute was 
repealed by that of March 14, 1842, which in substance was a 
reenactment of the former A.ct with certain restrictions and 
limitations and conditions respecting costs. 

By the provisions of those A.cts, on an appeal, it became 
necessary for this Court, in order to ascertain what "justice 
to the parties or the public good might require," personally 
to view the route, as the Commissioners were required to 
do and had before done; for the reason, that an appeal to 
a Court, having an appellate jurisdiction, vacates the pro
ceedings in the lower and requires the superior Court to 
commence de novo. To perform such services this Court 
could rarely find s11fficient time or opportunity. 

On February 29, 1844, the A.ct of 1842 was repealed, sav
ing, however, all appeals under its provisions; and thus ter
minated a law, the practical operation of which was to 
transfer all the business of the Court of County Commis
sioners to this Court. The County Commissioners were 
then again restored to their former final jurisdiction, which 
they continued to exercise until August 2, 1847, when anoth
er statute was passed, granting appeals from their decision 
to the (then) District Courts, whose jurisdiction in that par
ticular has since been transmitted to tis Court. By the 
3d § of this A.ct this Court are now authorized, on appeal, 
"to appoint a special committee of three disinterested per-

VOL. XXXVII. 5 7 
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sons, who, after giving such notice as the Court shall ordel'1 

and being duly sworn, sltall proceed to view the route narned 
in the original petition ; and after a hearing of the parties 
and their evidence, shall report at the next term, whether in 
their opinion tho judgment of the County Commissioners 
shall be, in whole or in part, affirmed or re-erscd." 'l'o this 
committee are delegated certain powers, and oy01• their acts 
this Court have no other control than that of tho acceptance 
or rejection of their report, which, like the report of re- • 
ferees, appointed by Court, cannot be impeached "except for 
error;, fraud or gross partiality, of which in this case there 
is no pretence. 

It will be percoind that the statute of I 84 7 rnrics from 
the former statutes, in silSpending instead of vacating the 
proceedings of the Commissioners, for when an appeal is 
taken "thereupon all proceedings shall be stayed in said 
Court of County Commissioners, until a decision shall be 
had in said District Court." § 2. And when had, judg
ment shall be entered accordingly and forthwith certified to 
the Court of County Commissioners. And "if such judg
ment shall be wholly against the location, alteration or dis
continuance in question, no further p1;ocoedings shall be hatl 
thereon by the County Commissioners; but if otherwise, 
then the County Commissioners shall proceed to lay out, al
ter, or discontinue such highway in whole or in part, as tho 
judgment may be." § 4. This Act no where authorizes the 
committee to decide abstmse questions of law, such as tho 
constitutional existence of the Court of County Commis
sioners, but " to view the route narned in the original peti
tion." Neither docs it authorize this Court, on an appeal_, 
to do otherwise, than to appoint the committee, act upon 
their report, ar:d upon its acceptance, to enter judgment and 
forthwith certify tho same to the Commissiouers, who, in 
their subsequent proceedings, are to be controlled hy sucit 
judgment. • E.rceptions overruled. 

How,rnn, RICE and HATH.A."WAY, J. J., concurred. 
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STATE oF MArnE versus INHABITANTS OF GORHAM. 

The provisions of the common law and of the statute of 22 Henry VIII, as 
to the parties required to keep in repair highways and bridges, have been 
superseded by R. S., c. 25, § 57. 

Since the enactment of that statute, the obligation of towns to keep in proper 
repair their highways and bridges, is absolute and unqualified; and for neg
lect of this duty, they are liable to indictment. 

By§ 16, c. 81, R. S., every rail road corporation shall maintain and keep in 
repair all bridges, with their abutments, which such corporation shall con
struct for the purpose of enabling their road to pass over or under any turn
pike, road, canal, highway or other way. 

Structures fo:r the passage of travelers, erected over a rail road where it 
crosses an established highway, fall under the designation of bridges, as that 
term is used in our statutes. 

For the want of proper repair of such bridges and their abutments, so constructed 
by a rail road company, being a part of the highway which the town is 
bound to maintain, they are liable to an indictment. 

But towns may compel the party bound to maintain such bridges, to make any 
reasonable repairs, by the writ of mandamus, or if they have been obliged to 
make expenditures thereon, may reimburse themselves by an action on the 
case. 

ON FACTS AGREED. 

INDICTMENT. 

The York and Cumberland Rail Road Company, in pur
suance of their charter, laid out and built their road across 
one of the highways which the defendants were bound to 
keep in repair. 

Over their rail road, the company built a bridge, where 
the highway formerly was, with abutments. 

The indictment was for the neglect of defendants in keep
ing this bridge and abutments in a fit state of repair. 

If the Court shall be of opinion, that the indictment will 
lie, the case is to stand for trial, otherwise a nolle prosequi 
is to be entered. 

J. Pierce, jr., for defendants. 
'l'his indictment ought not to be sustafoed: -
1. Because the York o/ Cumberland ,Rail Road Co., are 

bound to keep in repair the bridge complained of, and are 
liable to prosecution for any public or private injuries caus-
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ed by its want of repair. R. S., c., 81, § § 16, 24; Act of 
incorporation of said company, § § 1, 8, 9; Inhabitants of 
Cambridge '5'- Somerville v. The Charlestown Branch R. R. 
Co., 7 Mete. 70; Bacon's Abr., (" Indictment,") vol: 3, p. 
549; 1 Hawkins' P. C. 210; 4 Black. Com. 218; The 
Queen v. Birmingham o/ Gloucester R. R. Co., 9 Carr. 
& Payne, 469. 

2. Because the defendants are not bound to keep said 
bridge in repair. That duty is imposed upon the Rail Road 
Co. ~Jnglish statute on repair of bridges, 22 Hen. VIII, 
c. 5; Coke's 2d Inst. pp. 700, 701; Dane's Abr. c. 79, art. 
11, § 12; Mass. stat., March 5, 1787, on repairs of highways 
& bridges; Stat. of Maine, 1821, c. 118; R. S., c. 25, § 57; 
Magna Charta, (9 Hen. III.,) c. 15; Russell on Crimes, c. 30, 
§ 4; Case on repair of bridges, 13 Coke, 33; The Queen 
v. Sir John Bucknall, 2 Lord Raymond, 804; The Queen 
v. Inhabitants of the county of Wilts, I Salk. 359 and 358; 
Case of Langfort Bridge, Cro. Car.' 365; Howe v. Stark
weather, 17 Mass. 240; Norwich v. Commissioners, '5'-c. 1 13 
Pick. 60; Inhabitants of Webster v. Larned, 6 Mete. 522. 

But even without the Act making it the duty of the rail 
road company, there is no liability imposed on the town by 
statute or by common law, to keep this bridge in repair, 
it being, (I.) not a bridge, but a viaduct:-

It being, (II.) not a bridge properly part of the highway, 
either by location, prescription, or voluntary adoption;
nor such a bridge as is intended in the statute connexion, or 
as existed at the time of framing the 57th § of c. 25 of the 
Revised Statutes ;-and not a bridge of utility to the high
way, but i;olely of advantage to the rail road company. 
Parker v. Boston and Maine Rail Road Co. 3 Cush. 108; 
Todd v. Rome, 2 Greenl. 55; Rowell v. Montville, 4 Greenl. 
270; Estes v. Troy, 5 Greenl. 368; The State v. Strong, 
25 Maine, 297; Rolle's Abr. p. 368, pl. 2; Perley v. Chand
ler, 6 Mass. 453; The King v. Inhabitants of West Rid
ing of Yorkshire, 5 Burr. 2594; Same v. Kerrison, 3M. & 
S. 526 ; Broom's Law Maxims, p. 554, - " Qui sentit commo-

• 

\ 
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dum sentire debet et onus. Dygert v. Schenck, 23 Wend. 
446; Sawyer v. The Inhabitants of Northfield, 7 Cush. 

1 

496,497,498; The King v. Corp. of Stratford on Avon, 
14 East, 343. 

Evans, Attorney General, for the State, contended, that 
but little light could be shed on our statute in relation to 
highways, by the decisions of England or of other States. 
What have the statutes of England in relation to bridges to 
do with it? None of them, either ancient or modern, can 
possibly aid in the decision of this question. This is not a 
bridge, it is a highway. We have no obligation to build 
bridges, only as a part of highways. .A.11 of the defendants' 
illustrations ;y;rere from cases not pertaining to highways. 
The late case, cited from New York, was not in relation to 
a highway. Wher:e an individual builds a bridge over a high
way, it is for his own accommodation. This bridge was not 
built for the rail road accommodation, but for the public. 
Their tract did not require it. 

The law referred to by the defendants, is no doubt good, 
but it has no application to this case. 

The decisions in Massachusetts arc made under a differ
ent statute. There is a condition in their statute which is 
not found in ours. The obligation on the part of the rail 
road to keep in repair such bridges, is there held to be such 
"other provision" as is required by their law. 

Here the statute obligation upon towns, to keep their high
ways in repair, is absolute, and for such expenses and dam
ages as they incur at rail road crossings, the company is re
sponsible to them. 

RrcE, J. -This is an indictment for a defective highway 
and bridge, situated in the town of Gorham, and is based 
upon the provisions of § 57, c. 25, R. S. 

Section 16, of c. 81, R. S., provides, that "every rail road 
corporation shall maintain and keep in repair, all bridges, 
with their abutments, which said corporation shall construct, 
for the purpose of enabling their road to pass over or 
under any turnpike road, canal, highway, or other way." 
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This provision it is contended, to that extent exonerates 
towns from the general liability for defects in the highways 
within their limits, imposed upon them by the provisions 
of § 5 7, c. 25, and that, for that reason, the dcfcndan'\s are 
not liable in this prosecution. 

This presents a question of much importance, both to 
towns and to the public generally. By the introduction of 
rail roads into our State, and from the mode in which they 
are necessarily constructed, the cases in which it has been 
found necessary to cross streets and public highways, under 
circumstances which have required, for the accommodation 
of the public travel upon such ways, the construction of 
bridges, similar to the one which is now the subject of com
plaint, arc very numerous, and the rapid extension of rail 
roads, within the limits of the State, will multiply those 
cases almost indefinitely. 

At common law, the obligation to maintain and repair 
bridgm, and highways origina,ted, generally, in prescription, 
or by reason of the tenure by which lands or other pro
perty or privileges were held. Prima facie, the liability to 
repair public bridges was upon the countieR, but they could 
relieve themselves by showing that the liability in particular 
cases ~as by prescription or otherwise upon other parties. 

By the statute of 22 Henry VIII, entitled," For bridges. 
and highways," which Lord CoKE says was in affirmance of 
the common law, tho modes of determining who are liable 
to maintain bridges, and to provide means for their repair, 
were distinctly provided. As the provisions of this early 
statute have been very much relied upon in the argument, 
it may not be inappropriate to make such extracts there
from as will fully show its objects, and tho scope of its 
general provisions. 

The first section of that statute provides that, "justices 
of the peace in every shire, &c., shall have power and au
thority, to inquire, hear and determine in the King's gen
eral sessions of the peace, of all manner of annoyances of 
bridges broken in the highways, to the damage of the King's 
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leige people, and to make such process and pains upon 
every presentment afore them, for the reformation of the 
same, against such as owen to be charged for the making or 
amending of such bridges, as the king's justices of his 
bench use commonly to do, &c. 

"II. A.nd when in any parts of this realm it cannot be 
known and proved what hundred, riding, wapentake, city, 
borough, town or parish, nor what person certain, or body 
politic, ought of right to make such bridges decayed, by 
reason whereof such decayed bridges, for lack of knowledge 
of such as owen to make them, for most part lie long with
out amendment, to the great annoyance of the king's suli
jects. 

"III. For the remedy thereof, be it enacted, &c., that in 
every such case, the said bridges if they he without city or 
town corporate, shall be made by the inhabitants of tho 
shire or r,ding, within which the said bridge decayed shall 
happen to he."• This section then proceeds to provide for 
the repair of bridges in cities, towns corporate, &c. 

The fourth section then makes provision for the "speedy 
reformation" and amending of bridges in "every case where. 
it cannot be known and proved what persons, lands, tone~ 
ments and bodies politic owen to make and repair" them. 

It will be olJServed, that' this statute does not impose upon 
counties the duty, absolutely, of repairing the public bridges. 
But to remedy an existing evil, arising from the inability to 
prove what party ought, of right, to repair such decayed 
bridges, by rea~n of which they "for· most part lie long 
without amendment," it was provided, that when that fact 
could not he proved, the liability should rest upon the coun
ty, for the very satisfactory reason, given by Lord Coke·, 
"because it is for the common good and ease of the whole 
county." 

On examination of the English Reports, it will be found, 
that this prima Jacie, but contingent liability, of counties 
to repair public bridges, existing both at common law, and 
by the statute of 22 Henry VIII, is recognized in all the 
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cases. In no case which has fallen under our observation, 
has that liability been treated as unqualified and absolute. 
Thus it was held in Regina v. Inhabitants of TVilts, 1 Salk. 
359,. that the county was liable, because they failed to show, 
as they attempted, that the liability to repair was upon the 
village of Laycock. 

In Rex v. Inhabitants of Nottingham, 2 Lev. 112, the 
county failed in a similar attempt, and for that reason were 
charged on their prima Jacie liability. In The King v. In
habitants of Kent, 13 East, 220, the defendants were exon
erated by slwwing that the Medway Navigation Company 
were liable by the provisions of their charter to repair the 
bridge in question. 

In the case of The King v. The Mayor and Aldermen 
of Stratford on Avon, 14 East, 349, the defendants were 
held liable because they were bound to repair by immemo-
rial usage. • 

The mere fact, however, that a private i~ividual built a 
bri<lge in the highway, did not, necessarily, charge him with 
its repair and maintenance, but if it become useful to the 
county in general, the county shall repair it. 5 Barrow, 
2594; 2 East, 342; 2 M:. & S. 513. 

There is still another class of cases in which it is sup
posed that both by the common law and under the statute 
of Henry VIII, counties are exonerated from their liability 
to repair bridges in the public highways. The leading case, 
relied upon as authority, is cited in Rolle's A.b. 368, where 
the principle is thus stated; "If a man erect- a mill for his 
own profit, and make a new cut for the water to come to it, 
and make a new bridge over it, and the subjects use to go 
over it as onr a common bridge, this bridge ought to be 
repaired by him who has the mill and not by the county, 
because he erected it for his own benefit." 

This case, which is very frequently cited, was much dis
cussed in the case, The King v. Inhabitants of Kent, 2 M. 
& S. 513. L'd ELLENBOROUGH, in that case, caused search to 
be made for tho original record of that case, which was 
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found and is published in a note to the case then under con
sideration. The record begins with a commission to inquire 
who ought to repair the bridges and causeway between 
Stratford Bow and Ham Stratford. This commission sub
sequently found that the bridges, &c. were built by Queen 
Matilda, and that she purchased certain lands, rents, mea
dows, and a certain water mill, &c., which she gave to the 
Abbess of Barking on condition that she and her successors 
should repair and sustain the said bridges and causeway, 
when it should be necessary, forever. L'd ELLENBOROUGH, 
after examining the record, remarks, "thus it appears that 
the real question was an obligation to repair, by reason of 
the tenure of certain lands, and that no such question as 
supposed by L'd Rolle, that is, of legal obligation resulting 
from the building of the bridge by the mill owner for his 
benefit, was ever directly or indirectly decided, or could pro
perly be argued." 

There are, however, incidental facts stated in the record, 
from which the abstract in Rolle was probably deduced. 

From a review of tM English authorities, it most clearly 
appears, that neither the common law nor the statute of 
Henry VIII., imposed upon counties an unqualified liability 
to re.pair public bridges; but if, in any of the modes which 
have been referred to, the liability to repair could be fixed 
upon other parties, counties were exonerated, otherwise 
they wore liable. 

In New York the same doctrine seems to obtain. Several 
cases have been cited in which corporations and individuals 
have been held liable for damages occasioned by defects in 
bridges constructed by them, for their own benefit, and from 
which the public derived no advantage whatever. 

The case of H encock v. Sherman, 14 Wend. 5 8, was an 
action against the defendant as a stockholder in the Buffalo 
Hydraulic Association, for injury to a horse, received in 
passing over a bridge) built by the association over a 
canal. 

By their charter, their members were rendered individu-

Vor.. XXXVII. 58 
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ally liable, for demands against the association. It was on 
this provision in the charter that the plain tiff claimed to 
charge the defendant. The Court held, that the word de" 
mand, referred to debts against the company, and did not 
include such claim for damages. But in giving their opin
ion, the Court say, " if the writ had been against the cor
poration, we should have held them responsible. The act 
of cutting the canal and building the bridge was theirs. It 
was authorized, and of course lawful. The obligation at
tached to them to repair upon the common law principle." 
Though this is rather an obiter dictum than a decision, yet 
the point discussed was so di:,1:inctly before the Court, that 
the opinion expressed is cntitkd. to much consideration. 

The case of Dygert v. Schenck, 23 Wend. 4,16, was for 
an injury to plaintiff's horse, occasioned by falling through 
a bridge over a race-way to clcfcndant's mill. It appeared, 
that in 1826, the defcridant dug; a race-way, across a public 
road, to conduct water to hi3 mill, and buil~ the briclge 
across said race-way, which ever after that time, was used as 
a part of the road, by the public. The defendant was held 
liable, and the case in 1 Rollo's Abr. 368, n,bove cited, was 
relied upon, as being sound law1 aucl directly in point. 

In this case, the Court maintain tho doctfine that a pro
prietor of land, over which a public way is located, may use 
the soil for any purpose not inconsL,tent with the safety and. 
conYenience of travelers. And for that purpose may cut 
drains or watercourses across snch public ways. But in all 
cases, where the whole benefit accrues to tho incliYidual, and 
none to the public, tho liahility to maintain such uridgcs1 

rests upon the party makin;~ the watercourse. The same 

doctrin o, as to the right of an indiYidual to cut watercourses 
across pulllic ways, on his own land, is assorted in Perley v, 
Chandler, G },Iass. 4;;4, 

In Massachusetts, the Act on1fareh 5, 1787, provides, that 
"all highways, town ways, causeways aud bridges, lying and 
being within the bounds of any town, shall be kept in repair 
and amended from time to time, that tho SD,me may he safe 
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and convenient for travelers with their horses, teams, carts 
and carriages, at all seasons of the year, at the proper 
charge and expense of the inhabitants of such town, ( when 
other sufficient provision is not made therefor,") ~·c. Our 
statute of 1821, c. 118, § 13, is a literal transcript of the 
above, which is substantially the same provision as is found 
in the Province Laws, c. 23, § 1, Ancient Charters, 267-8, 
and which is retained in the Revised Statutes of Massa
~husetts. 

In these several statutes, it will be observed, that the 
liability of towns is not made absolute, but is qualified. 
Thus, in Ancient Charters, the qualification is, "when it is 
not otherwise settled." In the Acts of '87, '21, and the 
R. S., of Mass., the language is, "when other sufficient pro
vision is not made therefor," thereby, as in the statute, 22 
Henry VIII., and at common law, recognizing the principle, 
that instances may occur in which other parties may be 
liable to maintain bridges across public highways. The 
case of Sawyer v. The Inhabitants of North.field, 7 Cush. 
490, turned upon this point. The defect for which the 
plaintiff sought to recover damages against the town, waf! 
in the bridge, in the town of Northfield, erected on a public 
highway, over and across a deep cut made by the Connecti
cut river rail road company, for the 'use of their road. 
This bridge was built by the rail road company. The Court 
say, that by § 1, c. 25, R. S., it is provided, that all high
ways, town ways, causeways and bridge·s, within the bounds 
of any town, shall be kept in repair, at the expense of such 
town, when other sufficient provision is not made therefor. 
This makes a qualified, and not a general liability. If there 
be a turnpike, or bridge corporation bound, either by gen
eral law, or by the terms of its charter, to maintain and re
pair a highway or bridge, then, by the terms of the statute, 
towns are not liable. It is not to be regarded as a special 
exemption from the performance of a duty; it forms a case 
where the liability of towns does not attach. The Court 
being of opinion that there was sufficient provision made 
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by law for the expense of keeping said bridge in repair, the 
town was not held liable. 

The cases cited in New York and .Massachusetts, were 
actionB brought by individuals, for damages sustained. 
Whether, in case indictments had been found against the 
towns or counties within which those defective bridges wore 
located, for such defects, they would not have been held 
liable in the first instance, may not be wholly free from 
doubt. But whatever may be the effect of the common law or 
statute provisions in force in those States, we think there 
can be no doubt of tho effect of existing statute provisions 
in this State. The statute of 1821 has been materially 
modified by tho R. S. § 5 7, c. ~:5, roads as follows : -

" A.11 highways, town ways, causeways and bridges, laid out 
or being within the bounds of any town or plantation, such 
as is described in § 43, c. 25, shall be duly opened and kept 
in repair, and amended from time to time, that the same 
may be safe and convenient for travelers and their horses, 
teams, carts and carriages; and in default thereof, such 
town or plantation shall, on presentment of the grand jury 
for the county in which such town or plantation is, a.nd on 
conviction thereof, be liable to pay such reasonable fine, 
as the court having jurisdiction thereof ma.y order." 

Tho qualifying words in tho statute of 1821, "where other 
sufficient provision is not made therefor," arc omitted, and 
no equivalent terms inserted; and the liability to indictment 
for defects is made a.bsolutc and unqualified, thus changing, 
not only the earlier statutes of this State and Massachusetts, 
but also the statute of 22 Henry VIII., and tho common law. 

Such important changes could not ha.ve been the result 
of ina.dvertence, because the qua.lifying terms of tho old 
statutes are not only omitted, but positive terms arc added, 
by which the liability to indictment is distinctly provided 
against towns. 

Substantial reasons may be suggested for this change. 
The safety and convenience of those who travel upon our 
public ways have €Ver been primary objects in the estima-
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tion of the Legislature. The introduction of rail roads, 
and the frequency with which they cross public ways, as 
well under bridges as at grade, has greatly increased the 
hazards of ordinary traveling. It is import~nt that the 
most certain, prompt and efficient means should he provided 
against these new and increasing causes of inconvenience 
and danger to travelers. Towns have the general super
vision of highways. By holding them primarily respc\llsible, 
a very much more convenient and certain remedy is afforded 
the public, than could be had against private individuals or 
corporations. Against towns the remedy is simple, speedy 
and certain; against other corporations or individuals there 
would be uncertainty as to the existence of the liability, and 
in many instances, still greater uncertainty as to the pecuni
ary responsibilities of the parties. 

Nor does this statute discharge rail road corporations, 
or other parties, who by statute, or in any other way, are 
required to maintain and repair bridges or highways, from 
their liability to do so, nor leave towns without remedy. 
They may compel rail road corporations to keep such bridges 
as the law requires them to maintain, in repair, by man
damus. Cambridge o/ Somerville v. Charlestown Branch 
R. R. Co. 7 Met. 70; Rex v. Birmingham o/ Gloucester 
R. R. Co. 9 Car. & P. 4G9. Or by indictment. Rex v. 
Inhabitants of Oxfordshire, 16 East, 223. Or if money 
be expended by the town in necessary repairs, by action on 
the case. 

But it is contended that these structures are not bridges, 
within the meaning of the statute. That tho term bridge 
can only be appropriately applied to structures erected over 
such waters as fall within the description, flurnen vel cursus 
aqu(P,, &c. Such may have been the original meaning of the 
word. But modern usage has given it a more enlarged sig
nification. W orcoster thus defines tho word bridge, "a path
way erected over a river, canal, road, &c. in order that a 
passage may be made from one side to the other." It is in 
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this enlarged sense that the word is used in the Revised 
Statutes, as well as in common language. 

The statute of 22 Henry VIII. was confined to "annoy
ances of bridges broken in the highways." The provisions 
of § 57, c. 25, should undoubtedly be restricted to those 
bridges existing in ways, upon which the public have the 
right to travel, and within that limitation, under our statute, 
we think towns are primarily liable for defects, not only in 
the highways, but in bridges, constructed in the manner and 
under the circumstances under which this bridge was erected. 

According to the agreement of the parties the case is to 
stand for trial. 

SHEPLEY, C. J., and How ARD, HATHAWAY and CUTTING, J. 
J., concurred. 

SMITH versus POOR. 

Of the proofs required to support an action on the money counts. 

"\Vhen a person draws an order in favor of another, it is a presumption of 
law, that the consideration for it was paid or secured at the time the order 
was drawn. 

o~ ExCEPTIO~S from Nisi Pritts, HOWARD, J., presiding. 
AssUMPSIT. The writ contained the common money counts, 

with a specification of the claims intended to be proved, 
and was tried under the general issue. 

The plaintiff offered in evidence, an order of the follow
ing tenor:-

11 Portland, June 29, 1850. 
"To Treasurer of P. Gas L. Co. Please debit to my 

account under contract, two hundred dollars, and credit 
same to J. A. Poor's subscription of stock, and oblige 

"F. 0. J. Smith." 
He also called the Treasurer of the Gas Co., who testi

fied, that on the blotter or "journal" of the books of the. 
company, under date of June 29, 1850, was this entry, "F. 
0. J. Smith Dr. to cash paid his order to John A. Poor, 

, 
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on account of his contract with P. Gas L. Co., $200, "also 
11 Cash Dr. to capital. John A.. Poor, received of him on 
account of his two shares in full, on his order for the amount, 
in his favor of F. 0. J. Smith, $200." 

On the cash book was this entry, under the same date, 
"by F. 0. J. Smith, paid order in favor of J . .A. _Poor, 
$200." 

'rho witness also produced the original subscription book, 
in which it appeared that the defendant subscribed for two 
shares, and in the stock Leger he was credited on the day 
of the elate of said order, "by stock, 2 shares, $200." 

The treasurer also testified that he could not say that 
the order produced by plaintiff was the one he gave up to 
him on settlement as a voucher, but he had made search on 
his files, for one corresponding with this, but could find 
none. 

The plaintiff rested his case, and on motion of the de
fendant, the presiding Judge ordered a nonsuit to be enter
ed, and the plaintiff excepted. 

Srnith, in support of the exceptions. 
'l'hc evidence is full, that the defendant was indebted to 

the Gas Company for two shares of the stock, for which 
he had subscribed to pay $200, and that the plaintiff paid 
that sum, by the order proclnced on trial. 

It is a well established principle of law, that ,vhcn the 
act done is beneficial to the other party, his suliscqucnt as
sent will be sufficient evidence, from which the jury may find 
a previous request, and he will be bound accordingly. 2 

Grecnl. Ev. § 107. 
So, where one has, with the assent and bwwlcdgc of an

other, paid a debt due from the latter to a third person, 
such assent is equivalent to an express promise by the debt
or to the paying party, upon which an action of assumpsit 
will lie. Emerson v. Baylies, 19 Pick. 57. 

Again. It is not necessary for the plaintiff to prove an 
express assent of the defendant, in order to enable the jury 
to find a previous request; they may infer it from his 
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lmowlodgo of the plaintiff's acts, and his silent acquies
cence. 2 Greonl. Ev. § 114, and cases there cited. 

So, where no c:rpress order, or request has been given, it 
will, ordinarily, be sufficient for tho plainttff to show that 
he has paid money for the defendant, for a reasonable cause, 
and not o.ffi ciously. 2 Grcenl. Ev. § 114, and cases cited. 

So, whore one advances money for another's benefit, with 
his consent, tho law implies a promise by the latter to reim
burse the money so paid, and assumpsit lies to recover it. 
Packard v. Lcinow, 1'.~ MasE:. 11. 

And, finally, positive evidence is not necossnry that the 
defendant has received money belonging to the plaintiff; hut 
where, from tho facts proved, it is a fair presumption that 
ho has rc:ceiYed it, the action is maintainable. Tuttle v. 
Mayo, 7 Johns. 132. 

A count for money paid to B, by A, at request and for 
tho use of C, is supported by proof of the sale of a bond by 
A to B, and that Il credited C with tho amount. Jones Y. 

Cook, 3 Devereaux, 112, cited in U. S. Dig. vol. 1, p. 284, 
§ 392. 

The case thus finding that the plaintiff.has paid this money 
for the use of the defendant, for a reasonable cause; that 
the defendant is in tho enjoyment of tho benefits of the 
payment; and the law implying therefrom a promise by the 
defendant to repay it, we say, tho burthcn of proof is and 
ought to bo upon the defendant, to show that he has repaid 
it. 

It is more reasorn1blc, that tho defendant should bo hold 
to this proof, as the case docs not fbcl that tho order, which 
passed botwoon the plaintiff and G:1s Company, was ever 
in tho defendant's possession. 

Barnes, contra. 

CUTTING, J. - Assuming 0,s pro,o<l all tho plaintiff con
tends for - that tho Portland Gas Light Company was le
gally organized-that tho plaintiff drew tho order in favor 
of the defendant-• that it was charged to the drawer and 
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credited to the drawee on the books of the company in pay
ment of his subscription for two shares; still the plaintiff 
fails to snstain his declaration, on either of the money counts, 
for various reasons. He proves no privity of contract, either 
expressed or implied; there is no evidence, that the defend
ant ever knew or consented to any of the proceedings, or 
that he has since availed himself of the credit by any use 
or disposition of the shares. It does not appear, that the 
defendant was under any legal obligation to pay for his stock, 
or that any assessment could be collected, otherwise, than 
.provided by statute for selling at public auction the shares 
of delinquent subscribers, which course, perhaps, under the 
circumstances, the defendant might have preferred to have 
been taken, and certainly he had an illustrious example, as 
disclosed, in the case of New Bedford and Bridgewater 
Turnpike Corporation v. John Q. Adams, 8 Mass. 138 . 

.Another objection to the plaintiff's recovery is, the legal 
presumption, that when the order was drawn, it was given 
for an a4equate consideration, paid or secured at the time, 
to remove which the burthen is on him. Townsend, E.x'r, 
v. Derby, 3 Met. 363. Exceptions overruled and 

the nonsuit confirmed. 

SHEPLEY, C. J., and RrcE and HATHAWAY, J. J. 1 concurred. 

JosE o/ al. versus BAKER. 

An accepted unnegotiable order on a third person, given by a debtor to his 
creditor for a precedent debt, is no defence to an action on such indcbtment, 
although the debtor has the original bill receipted as paid by such order. 

Payment of a precedent debt, by such an order, can only be proved by a special 
agreement to that effect. 

ON REPORT from Nisi Prius, WELLS, J., presiding . 
.AssUMPSIT, for goods sold and delivered, amounting to 

$42,69, on May 16, 1851. The writ also contained the com
mon counts and a specification, that under them, the plaintiffs 
would prove an order of this tenor:-

VoL. XXXVII. 59. 
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"Mr. A.. B. Baker, Please pay Messrs. Poor & Jose, $42,69, 
in goods, and charge the same to my account. 

":E'eb. 7, 1852, "Josiah Baker." 
Which order was accepted by A.. B. Baker on the day of 
its date. 

The sale and delivery of the goods were admitted, and 
under the common counts the plaintiff introduced the above 
order. 

It also appeared, that at the date of the order, the plain
tiffs had a running account with said A.. B. Baker, and sub
sequently to its date, took up goods to the amount of six 
dollars at his store. 

On March 30, 1852, said A. B. Baker failed in business, 
and immediately afterwards refused, upon demand made, to 
pay the order. 

The defendant introduced an account ·identical with the 
one annexed to the writ, at thEi bottom of which was written: 

"Feb. 7, 1852. Received payment by order on A.. B. 
Baker. "Poor &•Jose." 

It also appeared, that A.. B. Baker, upon acceptance of 
the order, credited its amount to the plaintiffs, and charged 
it to the defendant. 

A.fter these facts were proved, the case was taken from 
the jury, and submitted to the decision of the full Court, 
with authority for them to enter a nonsuit or default, as the 
law upon the facts and admissions in the case, might require. 

O'Donnell, for the defendant. 

Shepley -r Dana, for the plaintiffs. 

SHEPLEY, C. J. - Under what circumstances a note, biU 
of exchange, or order of a third person, received by a cred
itor from his debtor, will operate as payment, has been 
recently considered by the Superior Court in the city of 
New York. The law as there held, appears to be founded 
upon the authority of previously decided cases, and to com
mend itself to the judgment. 

Such paper there never operates as a satisfaction of a 
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precedent debt, "even when a receipt is given by the creditor 
acknowledging the bill or note to have been received by 
him as payment in full;" unless it be expressly shown, that 
such at the time was the agreement of the parties. 

But when the seller of goods, at the time of sale accepts 
such paper of a third person, not indorsed by the dehtor, 
and gives a receipt for it as a, payment in part or in full of 
the price, the presumption of law is, that such payment was 
meant to be absolute, and that the purchaser was. to be 
wholly discharged. St. John v. Purdy, 1 Sand. 9; Noel v. 
Murray, 1 Duer, 385. 

The only difference between the law as administered in 
England and in that State, and as received in this State, , 
consists in the effect here given to negotiable paper. The 
paper received by the plaintiffs in this case was not nego
tiable. 

It appears that the account sued was for goods sold and 
.delivered on May 16, 1851. 'l'he order was drawn by the 
defendant on A. B. Baker, and accepted on February 7, 
1852, and it was receipted for by the plaintiffs, as received 
in payment of that precedent debt; but it could not by law 
so operate without proof of a special agreement to that 
effect, of which the case finds none. 

The facts, that there was an open account .'between the 
plaintiffs and A. B. Baker, and that goods were received of 
him on account after that time, do not afford any satisfac
tory proof, that such goods were received on account of 
that order. 

The rights of the pa,rties cannot be affected by the en
tries made by A. B. Baker on his books. 

Defendant defaulted. 

How .. rnD, RICE1 HATHAWAY and OuTTING1 J. J., concurred. 
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STATE OF MAINE versus NEAL. 

Of express and implied malice. 

In an indictment for a felonious assault with intent of his malice afore-• 
thought to kill and murder, to sustain a coJJ.viction of the party charged, 
the evi<j.ence must be such that if death had ensued, he would have been 
guilty of murder. 

The intent charged must be specifically proved. 

INDICTMENT, for a felonious assault. 
The defendant was convicted, and moved to set the ver

dict aside as being against evidence and the weight of evi
dence. 

!l'he indictment and the testimony are set fortl; in the 
opinion of the Court. 

Neal, for the prisoner, maintained, that the evidence on 
the trial did not authorize the finding of the jury; that, 
1st, it should appear from all the circumstances that the 
intention of murder existed in order to uphold the verdict. 
Regina v. Cruse and Mary h-is wife, 8 Carr. & Payne, 541, 
(34 C. L. 522); Regina v. Jones, 9 Carr. & Payne, 258, 
(38 0. L. 109); Roscoe's Crim. Ev. 775 and 784. 

2. The intent must be proved as laid; malice is an essen
tial ingredient. Roscoe's Crim, Ev. 784 and 785; Myt
ton's case, 1 East, P. 0. 411 and 412; 1 Russ. on Or. 385 ;, 
1 East, P. C. 400. 

3. There is a distinction between an assault with intent 
to kill, and an assault with intent to murder, which if ob
served in this case, the defendant could not have been con
victed of the indictment. State v. Parmelee, 9 Conn. 259; 
State v. Nichols, 8 Conn. 496. 

4. The intent must be alleged and proved, because it is 
prescribed by statute. People v. Enoch, 73 Wend. 173; 
People v. Allen, 5 Denio, 76; Commonwealth v. Tuck, 20 
Pick. 362; King v. Philh'ps, 6 East, 473. 

Deane, County .A.tt'y, cited 4 Dallas, 176; also 9 Cush~ 
108. 
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CUTTING, J. - The defendant was indicted on the 29th § 
of the R. S., c. 154, which provides, that "if any person, 
being armed with a dangerous weapon, shall assault another, 
with intent to murder, kill, maim, rob, steal, or to commit 
arson or burglary, he shall be punished by imprisonment in 
the State prison, not more than twenty years." 

The ind.ictment consisted of two cbunts. The first stated, 
that the defendant, "with force and arms in and upon the 
body of one Mark E. Jose, wickedly, violently and felonious
ly, did make an assault, he, the said James Neal, being then 
and there armed with a dangerous weapon, to wit, a certain 
pistol loaded with gunpowder, which he, the said James 
Neal, then and there had and held in his right hand, with in
tent him, the said Mark E. Jose, then and there feloniously, 
wilfully and of his malice aforethought to kill and murder." 

The second count was similar to the first, with the further 
allegation, that the pistol was loaded with gunpowder "and 
a leaden ball." 

The defendant was convicted on both counts, and, after 
verdict, moved in arrest of judgment and for a new trial, be
cause the verdict is against evidence, the weight of evidence 
and the instructions of the presiding Judge. 

The instructions have not been presented and we are to 
consider the motion only in reference to the first two causes 
assigned. 

The indictment substantially charges an assault with the 
intent to murder, containing all the special averments neces
sary to constitute that crime; such as, wickedly, feloniously 
and of his malice aforethought. So, that the question pre-

• sentcd is, had death ensued from the assault of the defend
ant, would he, from the evidence, have been guilty of murder? 
If otherwise, he was wrongfully convicted and a new trial 
should be granted. 

Murder, by statute, is defined to be, the unlawful killing 
of any human being, with malice aforethought, either ex
press or implied. 

The common law definition of express malice is, when one 
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with a sedate and liberal mind, and formed design, does kill 
another, which formed design is evidenced by external cir
cumstances, discovering the inward intention; as lying in 
wait, antecedent menaces, former grudges, and concerted 
schemes to do him some bodily harm. 1 Hale, 451; 4 Bl. 
Com. 199; 1 Russ. on Crim. 482. 

:Malice is implied by law from any deliberate, cruel act, 
committed by one person against another, suddenly, without 
any, or without a considerable provocation. And all homi
cide is, as a general rule, presumed to be malicious, until 
the contrary appears from circumstances of alleviation, to 
be made out by the prisoner, unless they arise out of the 
evidence produced against him. 1 Russ. on Crim. 183, and 
authorities there cited. 

But this presurn ption is founded on• the rule, that every 
person is presumed to contemplate the ordinary and natural 
consequences of his own acts, and is applicable to cases 
where death actually ensues ; for if otherwise., then the 
presumption must be otherwise; and if no consequences 
follow the act, the presumption must be, that no consequen
ces were intended or contemplated. 

It is not pretended, that the evidence produced at the 
trial proved express malice, according to the definition of 
that term. Did it prove any acts or circumstances from 
which malice aforethought might be implied? 

Where an indictment is preferred for an assault with an 
attempt to commit murder, it seems that the attempt as 
laid, must be fully established, in order to support the 
indictment. 1 Russ. on Crim. 719; 1 East, P. C. 411. 

The intent charged, which forms the gist of the offence, 
must be specifically proved. Whar. Crim. Law, 316; 3 
Greenl. Ev. § § 13, 17. 

And this brings us to the consideration of the testimony, 
as bearing upon the defendant's malicious intention to com
mit murder, when controlled. by the rules of law, and ex
plained by the circumstances of alleviation, already referred 
to. Up to within a few minutes of the assault, there does 
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not appear to have su~sisted between the defendant and 
Mr. Jose, feelings other than friendly. The possession· o:f' 
the pistol is accounted for and seems, at this time, to have 
been accidental. The defendant's object in vifliting the Elm 
House was to see an acquaintance, for whom he first made 
inquiries of the clerk, and subsequently of Mr. Jose; a 
dispute arose, which led to loud words and harsh epithets, 
introductory to the general melec, which terminated in the 
attempt forcibly to eject the defendant from the house, his . 
resistance and discharge of the pistol. Herc a sudden 
quarrel had arisen," and it must be observed, (to use the 
words of a learned commentator,) with regard to sudden 
rencountcrs, that when they arc begun, the blood too much 
heated, kindles afresh at every pass or blow; and in the 
tumult of the passions, in which mere instinct, self-pres• 
ervation, has no inconsiderable share, the voice of reason 
is not heard; therefore the law, in condescension to the 
infirmities of flesh and blood, has extenuated the offence." 

Such are the circumstances of alleviation arising out of 
the evidence produced for and against the defendant, which 
in our opinion are sufficient to repel the presumption of pre 0 

vious malice, and although the assault may have been highly 
aggravated, and may subject the perpetrator to a severe 
penalty, still the evidence does not disclose a sufficient de• 
gree of turpitude to prove the crime charged. 

The 29th § embraces seven separate and distinct offcnces1 

each diiicring in degree and calling for a penalty more or 
less severe, according to the crime charged, to be inflicted 
on the guilty. An assault with intent to murder, is an of• 
fence more heinous, than an assault with intent to kill, since 
it discloses greater depravity; and since the Court in pro• 
nouncing sentence look pri11cipally to the record, it becomes 
all important that the record should speak the truth. 

Motion sustained, verdict set aside, 
and a new trial granted. 

SHEPLEY, C. J., and IloWARD, RICE and HATHAWAY, J. J,1 

concurred. 
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MOULTON versus LIBBEY. 

Of the grant from Charles 1st, to Sir Ferdinando Georges, of the Province of 
Maine. 

Of the effect of the Colonial ordinance of 1641, upon the rights of riparian 
proprietors in the flats between high and low· water mark. 

Of tho jus publicum and jus privat,mi in the shores, creeks and arms of the sea. 

Of tho claim by individuals to dig clams by usage. 

Of the statutes of Maine regulating the taking of clams. 

By the common law the people have the right of fishing in the sea, or creeks 
or arms thereot; as a public common piscary, and may not be restrained, 
unl,iss in such places, creeks or navigable rivers, where either the king or 
some particular subject hath acquired a propriety exclusive of that common 
liberty. 

The shores of the sea and navigable rivers, within the flux and re-flux of the 
tide:, belong prima jacie to the king, and may belong to a subject. 

But the jus privatum of the owner, or proprietor, is charged with, and subject 
to the jus publicwn, which belongs to tho king's subjects. 

'Whatever right the king had by royal prerogative "in the shorn; of the sea or 
navigable rivers, he helcl as a Jus pubUcum, in trust for the benefit of the 
people, for the purpose of navig<ition and of fishery. 

The grant from Charles 1st, to Ferdinnndo Georges of the Province of Maine, 
without the proviso, -woul<l not necessarily be construed as impairing the 
comdWn right of piscary. 

:But if any doubt might arise as to the legal construction of this grant, in its 
offc('t upon the common right of fisheries, without the proviso or saving 
clause, there can be none when tlrn.t is considered as a pal't of that instru·, 
ment. The common r(!Jht of fishing in the sea and creeks of the Province is 
exprcsr,ly saved by the proviso or saving clause. 

Nor is that saving clause restril'ted to the taking of such fish aE, may be and 
usually are dried upon tho shore. The wor<ls "and drying of their fish 
and <lrying of their net~ asl1orc," confer an additional right to what his 
subjects had by the common law. 

Althongh by the colonial ordinance of 1641, the riparian proprietor acquired 
a title to the flats adjoining, not oxcecding one hundred rocls between high 
and low water mark, yet, he can aq uirc no exclusive right to the fisheries 
upon them, by such ownersliip. 

The cmnmon right of fishing is in subordination to the right of navigation, 
and any wharves or buildings upon flats consistent with the latter, will be 
allowed by the former. 

The general term "piscaria" ineludos all fisheries without any regard to 
their distinctive character, or to the method of taking the fish. 

Shell fisheries, including the digging of clams, are embraced in tho common 
right of the people to tlsh in the sea, creeks and arms thereof, 
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One accustomed to dig clams for sixty years in certain flats subject to the 
· flux and reflux of the tide, cannot set up such acts as evidence of an ex

clusive right within such limits. 

The State, as representing the people, have the right to regulate the common 
rights and privileges of fishing. 

The R. S., c. 61, is such a regulation, and is designed for the protection and 
furtherance of the enjoyment of the common right, and is therefore valid. 

ON REPORT from Nisi Prius, WELLS, J., presiding. 
DEBT, to recover the penalty prescribed in § 4, of R. S., 

c. 61. 
"If any person shall take or otherwise wilfully destroy 

any oysters or other shell-fish, or obstruct their growth m 
their beds, in any of the waters of this State, except as 
provided in the two following sections, he shall forfeit to 
the person suing therefor, not less than one dollar, nor more 
than two dollars, for each bushel thereof including the shell
fish so taken or destroyed." 

Section 5, enacts that "the selectmen of the town, or 
assessors of the plantation, wherein such oysters or other 
shell-fish may be found, may, in writing, authorize any per
sons to take the same at such times and in such quantities, 
and for such uses, as they shall think proper, and shall 
express in their permits; and any inhabitants of such town 
or plantation, or native Indian within this State, may take 
the same without any permit, for tho consumption of himself 
or family; provided, that no person, without such permit, 
shall be allowed to take oysters, for any purpose, in the 
months of June, July or August." ' 

Section 6. "Any fisherman may, without such permit, take 
any shell-fish suitable for bait necessary for his use, and in 
a quantity, not exceeding seven bushels, including the shells, 
at any one time." 

The defendant pleaded the general issue, and filed a brief 
statement, setting up title deriYed from the grant of Charles 
I., King of England; and also justified the taking, on the 
ground that he and those under whom he claimed, had been 
accustomed there to take clams for a period of sixty years-

The taking of the clams1 viz: twenty-five bushels1 from 
VOL. XXXVII. 60 



474 WESTERN DISTRICT. 

Moulton v. Libbey, 

their beds where they had been accustomed to grow and be 
from time immemorial, on the flats, and between high and 
low water mark, but not more than one hundred rods from 
high water mark, was admitted 1 and further, that they were 
not taken for any purpose authorized by the statute above 
cited; and that it was without the a,uthority or permit of 
the selectmen of Scarborough. 

The defendant introduced a copy of the record of ·an 
instrument entitled on the record "a Charter of the Pro• 
vince of l\Iaine," from Charfos I., King of Engla1~d, &c., 
to Sir Ferdinando Georg0s i and a copy of an instrument 
from said Georges to ThomaB Cammack, conveying the pre
mises, all which were recorded :i:n York county, in 1640. 

It was admitted that the premises described in the writ 
were embraced in the instrument to Cammack, the defend
ant setting up the title which Cammack had. 

The grant to Georges, his heirs and assigns, was by metes 
and bounds, from the entrance of Piscataqua harbor, north
eastward one hundred and twenty miles, and all the islands 
and flats lying within five leagues of the main, a1ong the coast, 
'' with all and singular, the soils and grounds thereof, as 
well dry as covered with water, and all waters, ports, havens 
aml creeks of the sea; together with the fishing of what 
kinds soever, as well pes,rls as foh, as whales, sturgeons1 

or any other either in the sea or rivers, * * * ·lf' saving 
always to all our subjects of our kingdom of England, liberty 
of fishing as well in the sea as itr the cr·eeks of the s::i)me Pro
Yince and premises aforesaid, and drying of their fish, and 
drying of their netts ashore of the said Province and any 
of the premises." 

The case was thereupon ·withdrawn from the jury, and it 
was agreed that if the full Court shall be of opinion, that 
the facts set up in defence would not establish one, then 
the defendant is to be defaulted for $25, as d@,nmges, and 
legal costs. But if the facts st'1ted would constitute a de
fence, then the case is to be submitted to a jury to deter, 
mine the matters set forth in the brief statement, 
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Clifford and E. L. Cummings, in the opening argument 
for plaintiff, assumed the following positions, to support 
which they cited numerous :wthorities, a large part of which 
are necessarily omitted. 

1. The right of the plaintiff to recover· is admitted, un
less the matters set up in justification constitute a defence. 
R. s., c. 61, § § 4, 5, 6. 

2. It is well established by repeated decisions, that clams 
are shell-fish, and therefore are embraced within the prohibi
tions of the 4th section of this .A.ct. Parker v. Cutler 1lfill
Dam Co., 20 Maine, 353; 2 Dane's .A.br. c. 68, art. 2, § 14, 
p. 693; Bagot v. Orr, 2 Bos. & Pul. 472; Martin v. Wad
.dell, 16 Pet. 367; Weston v. Sampson, 8 Cushing. 

3. It ever has been, and still is the established doctrine 
of the common law, that the liberty of fishing in the sea, or 
in the creeks and arms thereof, belongs as of common right, 
to the people of England, as a public common of piscary, 
and of this right they cannot lawfully be deprived, even by 
the grant of ihe king. Mayor of Oxford v. Richardson, 4 
Term R. 437; Bagot v. Orr, 2 Bos. & Pul. 4 72; 2 Greenl. 
,Cruise, p. 57 to 59, title 27, Franchise; 3 Kent's Com., 
4th ed. p. 41 7; Parker v. Cutler Mill-Dam Co., 20 Maine, 
:353. 

4. It is clearly settled that the people of England cannot 
be deprived of that right by any grant of the king since 
Magna Carta. Warren v. Matthews, 1 Salk. 347; Same 
.case, 6 Mod. 73; 16 Vin.· .A.br. title "Piscary," p. 354; 2 
Blk. Com. pp. 39 and 417; Att'y Gen. v. Burridge, 10 
Price, 350; Blundell v. Cater()ll, 5 Barn. & .A.ld. 268; Duke 
,of Somerset v. Pogwell, 5 Barn. & Ores. 875, (12 C. L. 
395 ;) Martin v. Waddell, 16 Pet. 367; 2 Greenl. Cruise, 
p. 561 note 2; Westoo v. Sampson, 8 Cush. 

5. The charter from the king to Sir Ferdinando Georges, 
is not a deed conveying private property, to be interpreted 
by the rules applicable to cases of that description. It was 
.an instrument upon which were to be founded the institu
tions of a great political community, .and in that light it 
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should be regarded and construed. JYlartin v. Waddell, 
16 Pct. on page 411. 

6. The object of this charter appears on its face. It was 
made for the purpose of enabling the said Georges to estab
lish a colony upon this part of our continent, to be govern
ed, as nearly as circumstances would permit, according to 
the laws and usages of England; and in which said Georges, 
his heirs and assigns, were to Btand in the place of the king, 
and administer the government according to the principles 
of the British constitution. A.nd the people who were to 
plant the colony, and form the political body over which he 
was to rule, subject to the crown of England, were to enjoy 
ancl possess all the rights and privileges appertaining to the 
people of the mother country. Martin v. Waddell, 16 Pet. 
on pago 412. 

7. The territory granted by King Charles to Georges 
was held by the king, not as private property, but in his 
public 11nd regal character, as the representative of the na
tion, and in trust for the nation, and Georges only helcl in 
the same character, in lieu of and in place of the king, as 
the political trustee of the people of the colony. Johnson 
v. McIntosh, 8 Wheaton, 595; .Martin v. Waddell, 16 Pet. 
on page 412. 

8. The charter of Georges never had any validity; aucl 
if it had, it became voicl long prior to the revolution, by the 
permanent establishment over the territory in question, of 
the authority and jurisdiction of Massachusetts. The con
troversy which preceded that event, was a political rather 
than a legal one, and was ultimately terminated in favor of 
Massachusetts. In this decision all parties concerned, both 
king and people, ever after acquiesced. Such being the 
facts, the rule of law is, that the judiciary follows the final 
determination of the question by the political department 
of tho government. Foster o/ al. v. Nielson, 2 Pct. 253; 
Pollard's heirs v. Kibbee, 14 Pet. 353; Pollard's lessee v. 
Files, 2 How. 592. 

9. When the revolution took place, the people of each 
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State became themselves sovereign, and in that character 
held the absolute right to all their navigable waters and 
the soils under them, for their own common use, subject 
only to the rights since surrendered by the constit'ution to 
the general government. Pollard v. Hagan, 3 How. 212; 
Carson v. Blazer o/ als. 2 Binney, 475. 

10. The doctrine of the common law in regard to the 
soil between high and low water mark, was changed by 
the ordinance of 1641. Gerrish v. Proprietors of Union 
Wharf, 26 Maine, 384; A.ncient Charters, p. 148; Moore 
v. Griffin, 22 Maine, 350. 

11. No change was made as to the rights of fishing or 
of navigation, but, on the contrary, these were in express 
terms ratified and confirmed to be of common right. Wes
ton v. Sampson, 8 Cush.; Drake y. Curtis, 1 Cush. 413. 

12. It being established that the right of fishing is a 
public right, common to all the citizens of the State; it 
follows, as a necessary consequence, that the regulation of 
the right is vested in the Legislature. Peables v. Hanna
ford, 20 Maine, 106; Commonwealth v. Chapin, 5 Pick. 
199; Nickerson v. Brackett, 10 Mass. 212; Cottrill o/ al. 
v. Myrick, 12 Maine, 222; 3 Kent's Com. ( 4th ed.) 413; 
.Angell on Tide Waters, 152,153; Commonwealth v. Alger, 
7 Cush. 53, 81 and 82; • Weston v. Sampson 8 Cush. 

13. The justification set up by the defendant is insufficient 
to constitute a defence. 

I. It is not a prescription. 2 Greenl. Cruise, title 31, p. 
218; 2 Greenl. Cruise, title 27, p. 56; .Angell on Tide 
Waters, pp. 25 and 26, note 3, and p. 135; Arundel v. 
McCulloch, 10 Mass. 70; Melville v. Whiting, 10 Pick. 
295; Perley v. Langley, 7 N. H., 233; Delaware o/ Mary
land R. R. Co. v. Stump, 8 Gill & Johns. 479. 

II. It is not a custom. Cullom v. Binbury, 5 Iredell, 
118; Medford v. Pratt, 4 Pick. 222; Fitzwalter's case, 1 
Mod. 105; Holt, 323; Ward v. Cresswell, Willes, 268; 
Grimsted v. Marlow, 4 Term R. 717; Drake v. Curtis, 1 
Cush. 215. 
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14. No one can prescribe against a statute, nor can a 
custom bo supported against an .Act of the Legislature. 
Grijf:in:v. Wood, Oro. Eliz. 85; King v. Major, 4 Torm R. 
670; Master of St. Cross Hospital v. Lord Howard, 6 
Term R. 38; 2 Greenl. Cruise, title 31, "Proscription," p. 
223. 

15. The right of taking shell-fish, except on the terms 
proscribed by the Legislature, has boon prohibited by stat
ute, at least since May 1, 1766. Repealed .Act, Colony 
Laws, May 1, 1765; Mass. Laws, vol. 1, p. 726; Smith's 
Laws of Maine, March 19, 1821; R. S., c. 61; Prov. Stat. 
23 George III., c. 5, (1749.) 

S. Fessenden, <r W. P. Fessenr!,en, for defendant. 
Whatever this grant may be construed to convey, the 

first question is, had the king power to convoy in manner 
he has undertaken. 5 Comyn's Dig. title Navigation, .A, p. 
lOi For tho definition of Sea, vid. 2 Roll. 169, L, 20. 

The king has tho property tarn aquce quarn soli and all 
profit in the sea and navigable rivers. Cal. 17; Dav. 56, 
57. So the property of the soil in navigable rivers which 
have the flux and reflux of the sea belongs to tho king. 1 
Sider-6.n, 148, 149. Ball v. Herbert, 3 Torm R. 253. 

The soil between high and low water mark is part of the 
county, and may be within a manor. 5 Bacon, title Prerog
ative, B, p. 494. 

Such soil it would seom that the lord of manor might 
take and hold by grant or prescription . 

.A subject by grant or proscription may have the water 
and soil of navigable rivers, qs the city of London has the 
soil and property of the Thames by grant. R. Dav. 56, b. 

From this case I infer, 1st, that the Logislaturo has the 
power to grant the soil of a navigable river. 
' 2. That a grant of the soil of such stream in connection 
with the land, will not necessarily grant the exclusive uso of 
the water or the fish swimming therein. 

3. That the Legislature has the power to grant with the 
soil a severai fishery in the same. But as this is in dcro-
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gation of common right, it will not pass without express 
words of grant. By the express terms of our grant the 
right to all tl).c fishings with a single exception, which does 
not touch the taking of clams, is conveyed to us. And this 
being clone, no Legislature has a constitutional right to take 
it away from us. In Rogers v. Jones, 1 Wend. 237, the 
opinion of Mr. Justice WOODWORTH is especially commended 
to the attention of the Court. In Carter v. Murat, 4 Bur• 
rows, 2162, the same ground is fully su:-tained. 

The case of Cottrill v. Myrick, 12 Maine, 222, decides 
that such streams as the Damariscotta river are subject to 
the control of the Legislature so far as to appropriate the 
fish therein by a grant of an exclusive right to all the fish 
in the towns of Newcastle and Nobleborongh for their cmol• 
umcnt; it would seem to follow that the granting power 
would have a right to appropriate a fishery in an arm of 
the sea, or creek, by grant to an individual. 

If the grant to Georges was in trust, it must be an im• 
plied trust. There arc no words in the conveyance which 
would show a trust. It is said to be implied from the ob• 
jocts of the grant. If land covered by water and the fish
eries, ',1tere conveyed in trust, why not the land covered by 
wood? ·was there any difference in the terms of the grant 
between land covered with water and land covered with 
wood. Both are conveyed by the same terms, and if one 
is in trust, so is the other. 

If the second proposition taken by plaintiff were con, 
cedou, that clams arc shell-nsh, and that there might be such 
a thing as a clam nshcry, the question returns, did not that 
species of fishing pass by the grant to the extent of its 
bounuarics? In any grant over made was a right to clams 
enr contemplated to be exempted? Bagot v. Orr, 2 Bos, 
& Pull. 472. 

As late as 1825, in Brown Y. Stratton, 4 Barn. & Cress. 
485, (10 Com. Law, 384,) the position that the king may 
convey to a subject, since Magna Carta, the lands and fish
eries of every dcscription1 hctwecn high and low water mark1 
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is most clearly recognized and settled. 
grant land covered by the sea. Low 
Adol. 967, (23 C. L. 203.) 

Also the king may 
v. Gavat, 3 Barn. & 

The case of Parker v. Cutler Mill-Dam Cor., 7 Shep!. 
353, appears to imply that an appropriation of a clam fishe• 
ry to private use might Le made. Vide Green!. Cruise, 
title n, Franchise, § 3; 3 Kent's Com. 41G; 4 Ma:;;s. 522; 
Guild v. Jarnes, G Cow. 369; Angell on Tide Waters, c. 5, 
7; 1'i' Johns. 195. 

If the position taken by plaintiff is true, that since the 
passage of Magna Carta, the king of England is only trustee 
of all his subjects of this right, then the government here, 
which is the successor of the king in such trust, is only the 
trustee of all the people here, and has no more right to 
alienate or grant the same to individuals or corporations 
than the king had in Eng-land. 

'l'hercforc, tho granting to the town of Scarborough tho 
right to cont.rol the taking of clams, &c. is against common 
right and inoperative. 

The Colonial ordinance of 1641 is a part of our law. 25 
Maine, 64. The ovmer of upland to which flats adjoin, may 
sell the upland without the flats, or the flats without the up
land. G :Mass. 435. 

Docs the Act of thi~ State in relation to the owner of 
those flats destroy his common right of fishery? vV c con
tend it cannClt have thi3 operation and is for this reason ·foid. 

So a man by grant or prc:~cription may have a free fish
ery in navigaulc water,:. Callis, 26; Corn. Dig. Yol 5, p. 
290, title Pi~cary. By a grant of a separate fishery, the 
grantee sltoulcl h[wc the :,oil. 2 Black. Com. 39. A several 
fishery is presumed to comprehend the soil till the contrary 
appears. 5 Burr. 2 814. 

The several kinds of fishery are clearly set forth in note 
181, 3d Coke) lili. 2; cap. 11, 122, a. 

To meet the objection to our claim to a several fishery in 
the clams found and growing in our soil, supposing them to 
be included in the generic term of. fish1 we rely upon tho 
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·•oasBs cited, The reservation in the grant applies only to 
such fish as ~re taken in nets. The privilege is confined to 
taking such fish as are dried. Clams are never dried. Dry
ing their n:ets. Clams ,are neYer taken in nets, The right 
therefore, reserved to the public to fish, is not co-extensive 
with that of Sir Ferdinando Georges and his heirs. A. clam 
fishery, or a right to dig and take clams,, was never contem
plated in the reserv,2,tion cla11s\'l, 

We say again ths,t the reservation clearly shows an intent 
to grant to Georges all other kinds not reserved. "Ea:ceptio 
pro bat !'f'egu lam." 

A construction, such as is contended for, would oo sub
versive of the rights of the owner of the soil. He could 
not build a wharf on his own land over a clam bed. If he 
liave clams grown on his own soil, and there can be such a. 
fi.shery as a clam fishery, then the owner of the soil is tho 
owner of a several clam fishery; and if the king hs,d the 
power to grant the soil in a -creek or arm of the sea, where 
ithe tide ehbs and flows, then such a fishery is ours, 

We wonld refer the Court, with great reliance, to the 
opinion of Mr. Justice THOMPSON, i.n the case of Martin v. 
W;ddeU, 16 Pet. 367, as supporting the positions we tak,e 
u,pon the facts in this case. 

l. Th-e grant to Georges was within the power of the king 
to make, and was well ma.,de. 

2. The grant do,es by proper and apt words con\l'fly tk-e 
land or oorr:i.tory in the grnnt described, including the land 
,covered b_y the water of the sea, with all its creeks and 
inlets. 

3. Tlre grant to Gc-orges conveys ;a right to a S'CVeral 
fishery in :all the waters covering the land conveyed, and to 
the extent of the land conveyed, as well the waters of the 
sea as of the arms of the sea, as the creeks, and inlets, and 
the rivers where the tide does not flow, witlt the exception 
iin the deed. 

4. That the clam fishery, if it may be so denominated1 

V-OL. XXXVH, 61 
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passed to the grantee by the terms of the grant, fully and 
completely, as much as the soil, and as a part thereof. 

5. The saving clause has no relation to the clam fishery. 
It is a new idea that a person owning lands hounded by 

the sea, has no right of the clam beds on his flats, where 
those flats do not extend one hundred rods from high water 
mark. Who owns the muscle beds on the flats in Back Cove? 
They are shell-fish, and very profitable as manure. Have all 
the people a right to come on to those flats, and remove the 
clams and muscle beds bordering on the uplands? If a 
man cultivate a bed of clams, are they liable to be taken by 
the public? The owners of the muscle beds on the flats 
scattered along our border do not understand that they are 
liable to be taken by any one who may desire. 

It is apprehended that by our Court the right to appro
priate and grant, and regulate the fisheries in navigable 
waters, as those not navigable, is estabfoihcd upon authority. 
Fuller v. Spear, 14 Maine, 411. 

That such fishery is a common right, see Peck v. Lock• 
wood, ;5 Day, 22. By that case the digging of shell-fish is 
a common right. And it then admits that the proprietor 
of the land may acquire an exclusive right to fish theriorr. 
I cite also 6 Cowen, 369; 3 Cains, 318; 2 Johns. 185; 10 
Johns. 236. 

Granting that the same construction is to be placed on 
this charter as on that under consideration in Martin v. 
Waddell, there is nothing to show an intention to discon
nect the prerogative rights from the power of government 
granted, and that consequently the right of fishing remains 
a common right, we say-

1. The defendant does not claim an exclusive right, or 
rather that such a elaim is not necessary to his defence. 
He claims and possesses a right to fish which cannot be 
restricted, limited or modified, because it is a grant by the 
sovereign which he was competent to make. 

In the case of Martin v. Waddell, the original plaintiff 
claimed, and was endeavoring to enforce an e.rclusive right. 
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It was held that his grantor possessed no such rights, having 
surrendered them. 

In this case the question is whether Georges, being the 
proprietor, could make a valid grant of a "right in com
mon" to enjoy these royalties so as to preclude him as pro-. 
prietor from all power to limit or restrict his grant. If 
Georges could not restrict his grant to Cammack, neither 
could the king limit or restrict his grant to Georges, and 
the original charter remains subject only to tlie limitations 
incorporated in it. 

• The rights there granted are uncontrollable by the grantor. 
It was a contract not at variance with the public right 
nor with any legal principle. It bound the hands of the 
grantor. 

This question, in this aspect of it, is of a right in common, 
free from any restriction by government. The questions 
discussed in the cases cited by plaintiff are of exclusive 
rights. 

2. It is enough in answer to the 8th point raised by 
plaintiff, to say that grants are not affected by political 
changes. They ·remain unimpaired. 

3. On the principles assumed by plaintiff in his 3d and 
4th points, he has no title. The plaintiff in error, in Mar
tin v. Waddell, claimed an exclusive right under a law of 
New Jersey, which undertook to parcel out "exclusive fish
ing rights." The case failed for want of title. 

The sections of c. 61, R. S., under which this action is 
brought, are of a similar character. The Legislature at
tempts to grant to Scarborough in effect an exclusive right, 
inasmuch as it restrains all persons from taking fish beyond 
a certain quantity, unless under a permit from the select
men. The selectmen are not bound to give permits. They 
may do so. The statute therefore takes away the common 
right of fishing from individuals, even on their own land, 
and confers the exclusive right upon others. So far as this 
applies to waters more than one hundred rods from high 
water mark, it is void on the principles assumed by plaintiff. 
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So far as it applies to land owned by individuals between 
high and low water mark, it is void on the general ground1 

that, by the principles of dniversal law, no government can 
transfer the property of one man to another. 
. 4. The soil of the place where the clams were taken was 
in the defendant. If by no other title, by the ordinance of 
1641, as the owner of the upland. 'l'he clams are the 
growth of his soil. The rights of the public under the 
ordinance are of navigation only. That right we may ter
minate by occupation. 

The A.ct then gives no ground of action against the de- " 
fendant. 

1. Because he holds under a grant of title valid and legal 
and at variance with no comll}on right. 

2. Because the A.ct on which plaintiff relics is an exercise 
of power not conferred on the Legislatu:re. 

The closing argument for plaintiff was furnished by Clif
ford 9" Appleton, in which the points assumed in the open
ing were sustained at great length, and the defendant's 
positions controverted. 

SHEPLEY, C. J. -The plaintiff's right to recover is, by 
the report, made to depend upon the sufficiency of the de
fence to prevent it. If the Court is "· of opinion, that the 
facts set up in defence would not constitute a defence, then 
the defendant is to be defaulted." 

The facts presented in defence are, an attested copy of D, 

"charter of the Province of Mayne," from Charles, king of 
England to Sir Ferdinando Georges, be2,ring date on the 
third day of .April, in the fifteenth year of his reign. Aud 
an attested copy of a conveyanoo from Georges to Thomas 
Cammack of fifteen hundred acres of land described made 
on March 15, 1640. A.n admission, that the premises de
scribed in the declaration, where the clams were taken, were
included in the conveyance to Cammack; and that the de
fendant may have the same title to them, which Cammack 
had. 
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The other ground of defence is derived from a long estab
lished custom of taking clams by the owners of the pre
mises. 

The defendant's right to take the clams is, therefore, 
made to rest upon the basis of title, and upon that of a 
long established usage. 

Assuming that the defendant has acquired all the title, 
which Georges could convey, a question might be made, 
whether he could thereby acquire any title to the flats land 
between high and low water mark. It is not deemed to be 
important to consider such a question, for by the ordinance 
of 1641, which has been received as conferring title in this 
State, the defendant would acquire title to the premises. 

The question therefore presented by this branch of the 
defence is, whether the defendant by becoming owner of the 
flats acquired any exclusive right to the fisheries upon them 
in the tide waters. 

By the common law, as presented from its earliest time 
to the present in elementary treatises and judicial decisions 

• without any dissent, the people have "a liberty of fishing 
in the sea or creeks or arms thereof as a public common 
piscary, and may not without injury to their right be re
strained of it, unless in such places, creeks or navigable 
rivers, where either the king or some particular subject hath 
acquired a propriety exclusive of that common liberty." 

The shores of the sea and navigable rivers, within the 
flux and reflux of the tide, belong prima facie to the king, 
and may belong to a subject. "The jus privatum of the 
owner or proprietor is charged with, and subject to that 
jus publicum which belongs to the king's subjects." Hale, 
De Jure Maris, c. 6; De Portibus Maris, c. 7. Whatever 
right the king had by his royal prerogative in the shores of 
the sea and of navigable rivers, he held as a jus publicum 
in trust for the benefit of the people for the purposes of 
navigation and of fishery. These positions have been ap
proved in judicial decisions too numerous to be mentioned. 
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They are not known to have been denied by any respectable 
authority. 

The title of the defendant to impair this common right of 
fishery and to assert an exclusive right may be more con
veniently consi<lered as derived in the first place from Geor
ges, and in the second place, from the ordinance of 1641. 

The grant from the king to Georges, is of" all and singular 
the soils and grounds thereof, as well dry as covered with 
waters," "together with the fishing of what kind soever as 
well pearls as fish, as whales, sturgeons, or any other, either 
in the sea or in rivers." 

If this grant were considered without the saving clause 
hereafter to be noticed, it might not be difficult to ascertain 
its true construction. The grant of fishing is as extensive 
in the sea as in the rfrers. The idea of an exclusive grant 
to fish in any part of the sea, that must destroy the common 
right, cannot be received. If it be alleged, that the grant 
should be permitted to operate upon the shores, where by 
law it might; it is to Le observed, that the whole language 
of tho grant is to be considered for the purpose of ascer
taining its true construction. That it is apparent from an 
examination of the whole instrument to have been the in
tention to transfer from the king to Georges within the 
bounds of the territory granted the same rights, which the 
king had either by the jus privatum or jus publicum. The 
jus publicu1n he held in trust for the common benefit of the 
subject. There is no indication of an intention to violate 
that trust by its transfer to another; and his grantee would 
take subject to it. 

"The jus privatum that is acquired to the subject, either 
by patent or prescription, must not prejudice the jus publi
cum wherewith public rivers and arms of the sea are affect
ed." Hale, De Jure Maris. 

"The king had the right of soil in the shore in general; 
but the puLlic had the right of way over it, and the king's 
grantee can only have it subject to the same right." Opin-
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ion of Mr. Justice BEST, in case of Blundell v. Catterall, 5 
B. & A. 268. 

In the case respecting the fishery of the Banne, it appear• 
ed, that the king had the fishery as parcel of the ancient in• 
heritance of the crown, that he granted the territory, where 
the fishery was, with "omnia castra messuagia," &c., "pis• 
caris, piscationes, aquas," &c. ; and it was held, that the 
fishery of the Bannc did not pass by the grant of the land 
and the general grant of all piscaries. That general words 
in a grant by the king would not pass such a special royal
ty. Davis, 55. This case and the construction was approv• 
ed by the opinion in the case of Somerset v. Tazwell, 5 B. 
& 0. 875. 

If such language must be so construed as not to convey a 
private fishery, which the king might lawfully convey, much 
less should it be construed in this conveyance so as to im• 
pair ri,;hts, which he held in trust and could not convey dis
charged of it without a violation of duty. "And it has been 
frequently held, that the king takes this right of soil in trust 
for the public, so far as the fishery is concerned, and al• 
thoug-h the king may grant away this right of soi) to another, 
yet his grantee will take it subject to the same trust; and 
by such grant, however comprehensive in its terms, the pub
lic, that is the king's subjects, cannot be deprived of their 
common right." Weston v. Sampson, 8 Cush. 352. In the 
construction of a grant made to the Duke of York, of a cha• 
racter very similar to that of the grant to Georges, the 
opinion states, "if the right of common fishery for the com• 
mon people stated by Hale, in the passage before quoted 
was intended to be withdrawn, the design to make this im• 
portant change in this particular territory would have been 
clearly indicated by appropriate terms, and would not have 
been left for inference from ambiguous language." Martin 
v. Waddell, 16 Peters, 367. Mr. Justice THOMPSON in his 
dissenting opinion in that case, says, "the sovereign power 
itself, therefore, cannot consistently with the principles of 
the law of nature and the constitution of a well ordered 
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society make a direct and absolute grant of the waters of 
the State divesting all the citizens of a common right. It 
would be a grievance, which never could be long borne by 
a free people.n If so, no grB,nt of the sovereign power ca• 
pable of any other should receive a constrnction, that would 
destroy or impair any right held in trust for the common 
benefit of the people, 

If however there Jnay be doubt respecting the legal con• 
structlon of the grant to Geoi·gcs, when Gonsidered without 
the saving clause, there can be none, when that is noticed 
as part of thG instrument. That clause contains these 
words-" Saving always to all suLjects of onr kingdom of 
England liberty of fishing 11,s well in the ~ca as in the creeks 
of said province and pn:mises aforesaid, and drying of their 
fish and drying their nets ashore of the said province a,nd 
the premises, any thing to the contrary thereof notwith• 
standing." The common rig·ht of fishery is thus clearly re• 
served and preserved for the king's subjects. 

It is insisted, that althouµ;h the liberty of fishing in tho 
creeks as well a,s in the sea may he saved, yet tbfl,t lillerty is 
restricted to, the taking of such fish as may be and are usu
ally dried on the shore. This construction is inadmissible, 
both upon general rules, and upon the nse of the language, 
By general rules a construction, which would allow a grant 
of the king to diminish a common right, is to lrn rejected, 
unless it be so dearly and folly expressed as to be incapa• 
ble of any other reasonable construction. The language 
respecting the drying of fish· and of nets according to its 
Htera,l a,nd gr3,mmatical construction docs not restrict the 
liberty to take all kinds of fish. It saves to his subjects 
other and further rights than they had by the common law, 
those of drying their fish and nets "ashore. )i This saving 
of a,clditional rights to them exhibits a general intention not 
only to preserve to them their common right of fishery, but 
to 3,fford unusual facilities for its exercise. 

'I'he third position presented by the counsel for the de• 
fondant asserts, "that the grant to Georges conveys a right 
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to a sev<eral fishery in all the waters covering the laD-d oon-
veyed. n . • 

A several fishery is an exclusive one. No other person 
-can lawfully fish within its bounds. •A construction of .the 
grant, which would make it convey such a fishery, would not 
only destroy the whole effect of the saving clause, but it 
would exclude all the people from fisheries of every de
scription in the ssea and tide waters within the bounds of 
the territory. 

It will not be necessary to offer any examination of the 
ordinance, or any ,argume:it to prove that a title to the 
shore acquired by it docs not destroy the common right of 
navigation or of fi.shery. Its construction with reference 
to the rights of fishery was considered in the cas-e of Park
'l!r v. Tke Cutler Mill-dam Ou. 20 Maine, 3..53, and no error 
in it has yet been perceived. If needing support, it may 
be found in the opinion of the Court in the case of Weston v. 
Sampson, 8 Cush. 34 7, in which it is said, "It is quite cer
tain, we think, that the mere fact that the jtt'8 privatum or 
right of soil was vcested in an individual owner does not 
necesscarily exclude the existence of a jus publicttm or right 
,of fishery in th.e pnblic." If the title vested in the owner 
does not necessarily exclude the common right of fishery, 
that cannot be affected by a ti.tle to the soil merely; and 
the ordinance does not attempt to impart any exclusive 
right of fishery to such owner. 

The defendant therofore fails to show that he has ae-
~uired either under the grant to Georges or under the 
ordinance, any righ't of fishing in the premises inconsistent 
with the common right of all the people. 

If this be so, his covmsel insists that the common right of 
fishery does n.ot includ.e tb.e fishery of clams, which arc 
taken out of the soil. 

In all the treatises respecting th.at common right, the gen
eral term "piscaria," or its equivalent, is used as including 
iall fisheries, without any regard to their distinctive charac
ter, or to the method of taking the fish. There are many 

VoJ... XXXVll, 62 
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kinds _af fishery recognized in them, and in judicial decis
ions; but the general term is uniformly used not with refer
ence to any one of them, unless that one be particularly 
named, but as including them all. 'rhe fact that the soil 
between high and low water mark may be dug up or dis
turbed to take oysters and clams, would have no tendency 
to prove that they were not included in the general term, 
for the king held his title to that soil as a jus publicum for 
the common benefit, and the digging upon it in the exercise 
of a common right would occasion no injury. That shell
fisheries have ever been regarded as a part of the public 
fisheries of England, is further shown by the fact that they 
have been regulated as such by statutes, in which they are 
denominated fisheries. The oyster fisheries, by 2 George 
II., c. 19; 31 George III., c. 51. Lobster fisheries, by 9 
George II., c. 33. In like manner have the salmon fishery, 
the herring fishery, the pilchard fishery, and other fisheries 
been regulated. 

The case of Bagott v. Orr, 2 B. & P. 472, was trespass 
for taking and carrying away shell-fish and shells in certain 
closes. 'l'he special plea of the defendant alleged that the 
closes were certain rocks and sands of the si!a within the 
flux and refiux of the tides, that in them every suhject had 
of right the liberty of taking shell-fish and shells. The 
replication traversed that right. The report states that 
"the Court were of opinion, that if the plaintiff had it in 
his power to abridge the common right of the subject to 
take sea-fish, he should have replied that matter specially, 
and that not having done so, the defendant must succeed 
upon his plea, as far as related to the taking of the fish; 
but observed that as no authority had been cited to support 
his claim to take shells, they should pause before they estab
lished a general right of that kind." 

Although no judgment appears to have been rendered, the 
opinion of the Court respecting the rights of the parties, 
appears to have been fully and clearly stated. Kent, in his 
commentaries, refers to the case as so deciding, but in notes 
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in the different editions he · says, it may be considered as 
overruled, or as shaken by the case of Blundell v. Catter
all, 5 B. ~ A. 268; 3 Kent, 417. This remark is regarded 
as erroneous. 

The question presented in the case of Blundell v. Cat
terall, was, whether the king's subjects had a common right 
to cross the sea shore with bathing machines to bathe. The 
decision was against it. 

It seems a little extraordinary that a decision denying 
such a right should be regarded as affecting an opinion that 
a common right to take shell-fish upon the seashore did ex
ist. Mr. Justice BAYLEY did not regard the two cases as in 
conflict. He says "the case of Bagott v. Orr seems to me 
to conclude nothing on the right in question." After making 
other remaks upon it, he says, "the claim therefore in that 
case was very different from the present; it was a claim for 
something serving to the sustenance of nian, not a matter of 
recreation only; a claim to take, when left by the water, 
what every subject had an undoubted right to have taken, 
while they remained in the water; and upon that claim there 
was no regular judgment. But it would by no means fol
low because all the king's subjects have a right to fish up 
foh on theshore, that they have therefore a right to pass 
over the sea shore for the purpose of bathing." The case 
was noticed by Mr. Justice BEsT, with approbation. The 
case of Bagott v. Orr must, therefore, still be regarded as 
the deliberate and unshaken opinion of the Court, after a 
full and learned argument by distinguished counsel upon the 
right now in question. 

Tho case of Seymour v. Lord Courtenay, 5 Burr. 2814, 
appears to have been referred to by Mr. Justice THOMPSON, 
in his opinion in the case of Martin v. Waddell, as unfa
vorable to such a conclusion. 

The action was trespass for disturbing the plaintiff's 
several fishery, claimed by a grant from Lord Clifford, with 
the exception of an oystery, and a reservation of a right to 
take fish for his own table. The question was, whether the 

.. 
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exception and reservation destroyed the several fishery. 
Lord Mansfield, as reported, says, "Here Lord Clifford being 
the general owner demised to the plaintiffs, reserving a par
ticular species of fishery, viz. the oystery, which in its 
nature is to be exercised in a particular mode." .An oys
tery is here regarded as a "particular species of fishing," 
and of course included in the common right of fishery. 
The case, so far as it has any bearing on the present ques
tion, is clearly favorable to the common right, and not op
posed to it. For oysters as well as clams are often taken 
out of the soil by digging. 

Mr.· Justice THOMPSON referred also to the case of R6Jgers, 
v. Allen, 1 Camp. 308, for the same purpose. That was an 
action of trespass for breaking and · entering the several 
oyster fishery of the plaintiff. The special plea of the de
fendant alleged that the locus was in a navigable river, and 
arm of the sea; that all the king's subjects had a right there 
to fish and dredge for oysters. The plaintiffs did not deny 
that common right, but in their replication prescribed for a 
several fishery as appurtenant to the manor of Burnham, 
and attempted to prove it as exititing "in very early'timcs." 
The defendants attempted to disprove the existence 0f a 
several fo1hery, by showing that all persons who chose, had 
been accustomed to fish there for all sorts of floating fish. 
In reply to this, among other remarks, Mr. Justice HEATH 
said, a part of a fishery may be abandoned and another part 
of more value may be preserved." In the whole case the 
fishery for oysters is treated as included and as governed by 
the laws respecting the common right of fishing, unless with
drawn by a prescription for a several fishery, which may as 
well be applied to a salmon as to an oyster fishery. The 
case is therefore favorable to the common right as including 
shell-fish." 

No case has been cited or noticed in the English books in, 

which shell-fish have not been regarded as included in the 
communis piscaria of the kingdom. They are so regarded 
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and spoken of in the opinion of the Court in the case of 
Martin v. Waddell. 

In the case of Weston v. Sampson, the question whether 
shell-fish including clams constituted a· part of the common 
fisheries was very fully considered, and the decision was that 
they did. This Court may therefore well rest upon its 
former decision to the same effect, in the case of Parker 
v. The Outler Mill-dam Company, until further light is 
obtained. 

It is with some surprise that an intimation has been no
ticed that the case of Moore v. Grijfin, 22 Maine, 350, 
may in principle be opposed to it. 'l'he only question in 
that case having any relation to the subject was whether 
"the right to 41take muscle bed manure" from the shore of 
tide waters was common to every inhabitant of the town. 
The idea that "muscle bed manure" could constitute any 
part of a common fishery was not then and cannot now be 
entertained. 

!t is insisted in argument, that if a common fishery, by 
which the soil may be disturbed, can be established, the 
owner of the shore will be deprived of all right to erect a 
wharf, or to make improvements upon his own land. 

The common right of fishing has always been held and 
enjoyed in subordination to the right of navigation. Any 
erection which can be admitted by the latter will not be 
prevented by the former right. 

The remaining ground of defence is, "that he and those 
under whom he claimed have been accustomed to take clams 
for a period of sixty years last past, at their free will and 
pleasure, from the flats described in the plaintiff's declara
tion." 

Such a taking would prove nothing more than a lawful 
exercise of their common right to do so until they had been 
precluded by some statute regulation of that common right: 
Since that time it might amount to a continued violation of 
a public statute. Every other citizen might before any 
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statute regulation 1awfu11y conduct in like manner. No 
legal defence would be presented by the proof proposed. 

Objection is made in defence to the validity of the statute 
enacted for the regulation of the common right. The right 
of the plaintiff to have judgment is not by the report made 
to depend upon such a question. It may be desirable for 
the purpose of quieting litigation to express an opinion 
upon it. 

That the State as representing the people has the right to 
regulate such common rights and privileges has been repeat
edly declared by judicial decisions. 

If those rights are to be regulated, it may he necessary 
to place the exercise of them under the superintendence 
and care of some persons to make them as jaluable or use
ful as possible, as well as for their preservation. The law 
may designate persons holding particular official positions, 
as well as others for that purpose, and may prescribe their 
duties. The fifth section of the Act docs not deprive any 
citizen of the right to take clams "for the consumption of 
himself or family." Or any fisherman of the right to take 
them for bait for his own use, not exceeding a certain quan
tity at one time. Those not needed for such uses are not to 
be taken without a permit from the selectmen or assessors. 
If they could be taken by all without any limitation of tho 
quantity and for the purpose of sale for profit, the result 
might be, that they would soon be so much diminished or 
destroyed, that none desirable would be loft for the common 
use for food or for bait. Such control of them may he 
rather for their protection, and in furtherance of the enjoy
ment of the common right. If the agents of tho law abuse 
their trust, they may ho discharged, and others may ho em-
ployed. Defendant defaulted. 

HOWARD, RrcE and OuTTIXG, J. J., concurred. 

A dissenting opinion was drawn up by HATHAWAY, J. 
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HATHAWAY, J. -Debt to recover a penalty for taking 
clams, in violation of c. 61 of the Revised Statutes, which 
provides as follows :-

" Section 4. If any person shall take or otherwise wil
fully destroy any oysters or other shell-fish, or obstruct 
their growth in their beds in any of the waters of this 
State, except as provided in the two following sections, he 
shall forfeit to the person sueing therefor not less than one 
dollar nor more than two dollars for each bushel thereof, 
including the shells so taken and destroyed. Section 5. 
The selectmen of the town or the assessors of the planta
tion, wherein such oysters or other shell-fish may be found, 
may, in writing, authorize any persons to take the same at 
such times as they shall think proper, and shall express in 
their permits; and any inhabitant of such town or planta
tion, or native Indian within this State, may take the same 
without any permit for the consumption of himself or family, 
provided, that no person, without such permit shall be 
allowed to take oysters for any purpose, in the month of 
June, July or August. Sect. 6. Any fisherman may, with
out such permit, take any shell-fish suitable for bait, neces
sary for his use, and in quantity, not exceeding seven bush
els including the shells, at any one time." 

The case finds, that the defendant took the clams from 
their beds where they had been accustomed to grow, &c., on 
the flats between high and low water mark, and within one · 
hundred rods of high water mark. The defendant justifies 
under claim of title to the land, from which they were taken, 
by deed from the council of Plymouth, New England, to 
Thomas Cammack, dated November 1, 1631, and confirma
tion thereof by Sir Ferdinando Georges by deed of March 
15, 1640, recorded September 24, 1670, and the charter of 
Charles, King of England, to Georges, which appears to 
have been duly recorded in 1636. 

By the report of the case, the defendant is to be consid
ered as legally holding Cammack's title. The charter to 
Georges was similar to those granted by Charles II. to the 
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Duke of York, in 1664 and Hi74, and, adopting the language 
of TANEY, C. J., in Martin 4-" al. v. Waddell, 16 Peters, 
367, "The right of the king to make this grant with all its 
prerogatives and powers of government cannot at this day 
be questioned.'' And besides, it is familiar law that a person 
holdirrg title, by deed recorded, is prima Jacia the owner of 
the land which his deed purports to convey. The legal 
presumption is, that seizin follows the title, and that they 
arc coincident, and the case furnishes no evidence of pos• 
session or title in the plaintiff adverse to the defendant. 
1.'he question presented, therefore, is simply concerning the 
right of a person owning lands bounded by the sea, or by a 
navigable river, to dig and take clams on his flats lying be
tween high and low water mark, or within one hundred rods 
of high water mark, where the sea ebbs further. 

"An exclusive rig;ht of fishing in a public river is a royal 
franchise, and is considered as such in all countries whero 
the feudal polity has prevailed, though the making such 
grants, and by that means appropriating what seems urmat• 
ural to restrain, the 11se of running water, was prohibited 
by King John's great ,charter .. " 2 Black. Com. 39,417; 4 
Black. Com. 424. 

King Charles seems to have regarded this prohibition, and 
the riµ:hts of his subjects as protected by it, for although 
the grant of the fisheries to Georges was quite universal in 
its scope, yet it was made sul:dect to a specific limitation, 
"saving always to all our suhjecbi of our kingdom of Eng• 
land, liberty of fishing, as well in the sea as in the creeks 
of the Province and any the premises." By the common 
law of England, the title to the land or property in the soil 
under the seo,, and over which the tide waters ebbed and 
flowed, including the flats on tho seashore, lying between 
high and low water mark, was in the king as the rcpresenta
tiYe of the sovereign power of the country, but this right 
of property was held by the king in trust for public uses, 
the principal of which were for fishing and navigation, and 
these were common to all his subjects. Such being the 
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common law, the proprietor, of land, bounded by the sea, 
or by a river '."here the tide ebbed and flowed, held title to 
the·soil only to high water mark. The right of the public 
to fish in tide waters was coextensive with the king's own
ership of the soil over which the waters flowed and ebbed, 
for the right of property in the sea was prima facie vested 
in the king, as the representative of the public, and he had 
no other legal tenure in the rights of fishery and navigation, 
than belonged to him in the character of protector of pub
lic and common rights. Angell on Tide Waters, 33. 

"Piscarial rights of whatever nature, and in whatever 
manner acquired, are always subservient to the rights of the 
public, that is, to the rights of navigation." Angell, 93 to 
95. And whether for the purpose of increasing the facili
ties for commerce and navigation, or for: the encouragement 
of individual enterprise among the inhabitants living on the 
seacoast, or for both purposes. 

The colonists of Massachusetts passed a law, commonly 
called the Ordinance of 1 G41, ( Ancient Charters, c. G3, of 
Colony Laws,) by which it was enacted, "Sect. 2. Every in
habitant who is an householder shall have free fishing and 
fowling in any great ponds, bays, coves and rivers, so far as 
the sea ebbs and flows, within the precincts of the town, 
where they dwell, unless the freemen of the same town, or 
the general court have otherwise appropriated them, pro
vided, that no town shall appropriate to any particular per
son or persons, any great pond containing more than ten 
acres of land, and that no man shall come upon another's 
propriety, without their leave, otherwise than as hereafter 
expressed. The which clearly to determine, Sect. 3, It is 
declared, that in all creeks, coves and other places about 
and upon salt water, where the sea ebbs and flows, the pro
prietor of the land adjoining, shall have propriety to the 
low water mark, where the sea doth not ebb above a 
hundred rods, and not more, wheresoever it ebbs further; 
provided, that such proprietor shall not, by this liberty, 
have power to stop or hinder the passage of boats or other 

VOL. XXXVII. 63 
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vessels in or through any sea, creeks or coves to other 
men's houses or lands." This A.ct, which is the common 
law of Massachusetts and Maine, made a very essential 
change in the common Jaw of England, as applicable to the 
colony. It gave to the riparian proprietor, bounded by tide 
waters, the fee of the soil to low water mark, not exceed
ing one hundred rods, where the tide ebbed further, in
stead of limiting his boundary at high water mark, as the 
law had been before. It divested the sovereign of the 
ownership of the soil, between high and low water mark7 

and vested it in the riparian proprietor, subject only,to the 
express reservations specified in the A.ct. 

The A.ct clearly established that the owner of the ad
joining upland should have 11 propriety" to the low water 
mark1 not however exceeding one hundred rods from high 
water mark, where the tide ebbs further. It established or 
confirmed the right of free fishing and fowling in tide waters, 
subject to the proviso, that no man should "come upon an
·other's propriety without their leave," excepting only, that 
such proprietor should not have power to stop or hinder 
the passage of boats or other vessels, in or through any sea, 
creeks or coves to other men:'s houses or lands." The 
language of the colonial law is plain, and the rights of the 
proprietor of the soil, and of the public under its provis
ions, seem to be entirely free from complication or uncer- . 
tainty. There is no doubt of the 1·ight of the government 
to regulate the fisheries, both in navigable waters and in 
those which are not nav.igablo. 

If the government had not such power, the migratory fish, 
such as salmon, shad and alewives, &c., wh:ich can be per
petuated only by allowing them to ascend the streams and 
deposite their spawn in the ponds and head waters of the 
interior, according to their nature, might soon become ex
tinct. That right is too well established by a long course 
of salutary lcgi,slation to be questioned. But clams grow 
in their beds, between high and low water mark, and are 
clug therefrom7 wlu~n the ground is uncovered with water; 
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they are attached to the soil, and arc part of it, and it was 
competent for the colonial government to grant the soil to 
the riparian proprietors. 

The constructions of the ordinance by the courts of Mas
sachusetts, prior to the compilation of Dane's Abridgment, 
were carefully collected by the learned author of that work, 
vol. 2, c. 68; and the subject was very thoroughly considered 
in Comnwnwealth v. Alger, 7 Cush. 53; and all the author
ities touching the questions of its construction and effect, 
examined, and the conclusions to which the Court arrived in 
that case were expressed in their opinion delivered by 
SHAW, C. J. "That it was an authoritative declaration of 
owners having a full right of property, and power of dispo
sal annexing additional land to that previously granted to 
hold in fee, subject to a reserved easement, and if not 
strictly a grant it partook of most of the characteristics of 
a grant and could not be revoked by the power that gave it. 
That the ordinance made no alteration in the use of places 
there described while they were covered with water," but 
that the riparian proprietor was "restricted from such a 
use of the property granted as would impair the public 
right of passing over the water in boats and other vessels 
through any sea, creeks or cov,cs to other men's houses or 
lands, and could lawfully erect nothing upon tho flats which 
would obstruct or hinder such passage over the water, so as 
to constitute a public nuisance." See also Low v. Knowl
ton, and Gerrish v. Proprietors of Union Wharf, 26 Maine, 
128 and 384. 

'l'he ordinance of 1641 is our common law, and it should 
be observed th.at the decisions of tho courts principally 
relied upon by the plaintiff as authority, and also the doc
trines of the elementary writers, are based upon the com
mon law of England, and can, therefore, have no effect as 
authority when conflicting with the provisions of the Coloni
al law. 

The counsel for the plaintiff, however, relies upon the case 
of Parker v. The Cutler Mill-dam Comp,any, 20 Maine, 
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353, and Weston ~· al. v. Sampson o/ al., 8 Cush. 347; as 
conclusive in his behalf. The case of Parker v. The Cut
ler Jl;Jill-dam Company docs not decide that a person can 
be lawfully prevented from digging clams on his own flats; 
nor does it decide that the common right of fishing in this 
State extends to the taking of shell-fish on the shore of a 
navigable river, when the tide :is out. 

The language of the present Chief Justice, delivering the 
opinion of the Court in that c:ase, was in these words:-" In 
Bagott v. Orr, 2 B. & P., 47:l; this right was decided to ex
tend to the taking of shell-fish, on the shore of a navigable 
river,"· and Angell, on Tide ·waters, ·also, p. 24, said" the 
Court, in case of Bagott v. Orr, expressly recognized the 
doctrine that it is a right common to every subject to take 
shell-fish on the shore by digging up the soil," and Chancelor 
KENT, in !js Commentaries, vol. 3, p. 417, said," it has been 
decided that though the sea .shore, between high and low 
water mark, be held by grant as private property, the com
mon right still exists to go there and fish, and even to dig 
and take shell-fish; and if the owner of the soil claims an 
exclusive right he must show a prescription for it, controll
ing the general right at common law," and cites Bagott v. 
Orr, and Peck v. Lockwood, 5 Day, 22, as the only au
thorities to sustain his text, and adds in a note to his first 
edition, "but the case of B agott v. Orr, may be consider
ed as overruled by that of Blundell v. Catterall, 5 Barn. & 
.A.Id. 268, and the doctrine of Peck v. Lockwood seems to 
be very questionable;" and by recurring to the opinion of 
the Court in Peck v. Lockwood, it will be perceived that 
Bagott v. Orr is the authority upon which that case also 
was decided. 

W c have here a goodly superstructure of authorities, all 
resting upon one case, which the learned Chancelor who 
cites it informs us had been overruled. 

But the case of Bagott v. Orr concludes n<»hing upon 
the right in question, nor is there any apparent reason for 
saying it has been overruled. The case seems to have been 
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misapprehended. The opinion of the Court therein, which 
was very brief, only recognized the unquestioned principle 
that, by the common law of England, the subject, prima 
facie, had a right to take sea-fish; and decided that if the 
plaintiff had it in his power to abridge that right "he should 
have replied that matter specially." The decision was upon 
the pleadings. 

The case of ·weston <r al. v. Sampson -r al. 8 Cush. 34 7, 
relies also upon Bagott v. Orr and Peck v. Lockwood be
fore cited. In that case the Court held, "that when flats 
are left wholly open to the natural ebb and flow of the tide, 
unoccupied by the upland proprietor, the right of fishing 
exists on the part of the public, and that the law in this 
respect makes no difference between swimming or floating 
fish and shell-fish, and the Court held, that the defendants 
having gone in their boat upon the plaintiff's flats when 
they were covered with water, and after remaining there till 
the tide was out, dug five bushels of clams and put them 
into their boat, and departed with them therein, on the re
turning flood tide, that their ingress and egress having been 
by water, they were not trespasrnrs. The Cour.t, in that 
case, has the merit of directly deciding a question in Massa
chusetts, which had never before been decided in Massachu
setts or Maine, and whether or not that decision be in 
accordance with the rights of soil as establis,lied and con
firmed to the riparian proprietors, by the colonial law, or 
in conformity with the uniform course of decisions of the 
Courts, whenever the rights of parties under that law have 
been presented for their consideration, are questions which 
need not be considered in this case. 

"When the Revolution took place, the people of each 
State became themselves sovereign, and in that character 
held the absolute right to all their navigable waters and the 
soils under them, for their own common use, subject only 
to the flights since surrendered by the constitution to the 
general government; a grant made by their authority, must 
therefore manifestly be tried and determined by different 
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principles from those which apply to the grants of the 
British crown, where the title is held by a single individual, 
in trust for the whole nation." Per TAi~EY, C. J., Martin 
o/ al. v. Waddell, 16 Peters, 410. "The power of the 
Commo11wealth, by the Legislature, over the sea, its shores, 
bays and coves, and all tide waters, is not limited, like that 
of the crown, at common law." Commonwealth v. Alger, 
7 Cush. 82, and authorities there cited. 

The colonial ordinance of 1641 was adopted by the Com
monwealth of Massachusetts, and is common law there and 
in this State, with all the effect and force of a statute, and 
it has the sanction of the judicial tribunals, as having the 
effect of a valid and irrevocable grant of the fee in the soil 
to tho riparian proprietors, subject only to the express 
reservations contained therein. Commonwealth v. Alger, 
before cited. 

The counsel for the plaintiff relies, with much stress, 
upon some remarks made by the Judge who delivered the 
opinion of the Court in Parker v. Cutler Mill-dam Co. 20 
Maine, 353, by whom it was said, that "it cannot be readily 
admitted, under such a state of legislation, to have been 
the intention of the Legislature, by that ordinance, to part 
with any of the public rights of fishery." The high charac
ter of the Judge, by whom those remarks were made, entitle 
them to the wost respectful consideration. But the con
clusion cannot be avoided, that it is to be presumed, and 
should be admitted, that the Colonial Legislature intended 
to do precisely what they expressed their intention to do, 
by the language used in that ordinance. By its phraseology, 
which is marked and peculiar, to wit, "the which more clear
ly to determine," &c., it seems to have been their manifest 
intention, to enact the law in language so plain that it could 
not be misunderstood, and there is no ambiguity in it, either 
in the grant, the provisos or reservations; every thing is 
clearly and accurately expressed. • 

The riparian proprietor, bounded by tide waters, in this 
_ State, has the same title to his flats, between high and low 
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water mark, as one has holding such flats in England, as part 
of his manor, under a valid grant from the crown, or by pre
scription, which implies such grant, deducting only such por
tion of his absolute title, as was withheld from him, by the 
provisions of the ordinance of 1641. 

Where the flats belong to the riparian proprietor, there is 
a marked distinction with respect to the right of fishery, in 
relation to floating fish, and those shell-fish which grow in 
beds between high and low water mark, and which are 
taken only when the gronnd is uncovered with water. The 
latter arc local and connected with the soil, and constitute 
a part of it. In Constable's case, 5 Coke, 107, "It was 
resolved, that tho soil upon which the sea floweth and eb
beth, scil between high water mark and low water mark, 
may be parcel of the manor of a subject, and that when the 
sea floweth and hath plenitudinem maris, the admiralty shall 
have jurisdiction of every thing done upon the water, be
tween the high water mark and low water mark, yet when 
the sea doth cub, the land may belong to a subject, and 
every thing done upon the land, when the sea is ebbed, 
shall be tried at tho common law, for tho same is then part 
of tho county." And" evidence, to prove the shore parcel 
of a manor, disproves the general right of all the king's 
subjects on the shore, at least when and whore it is not 
covered with water." I-Iale, De Jure Maris, 26, 27. Opin
ion of HOLROYD, J., in Blundell v. Catterall, before cited; 
Carter ~ al. v. }Ylencott ')'' al. 4 Burr. 2162. 

·whatever may be the effect of the statute, upon which 
this action was brought, as applicable to shell-fish, which 
grow and arc taken below low water mark, and below one 
hundred rods from high water mark, whore the tide ebbs 
further, and also to the taking of such shell-fish between 
hi6h and low water mark, as may be taken when the flats are 
covered with water, is not material, in this case. But to 
give the statute a construction, which would prohibit the 
owner of the soil from digging and taking clams, at his pleas
ure, on his own flats, when uncovered with water, " from 



504 WESTERN DISTRICT. 

Small v. Thurlow. 

their beds, where they had been accustomed to grow," would 
be authorizing a violation of his rights of property in the 
land, between high and low water mark, which was granted, 
and intended to be secured to him, by the Colonial ordi
nance, and would, in my opiuion, be entirely unjustifiable by 
law. And upon the facts presented by the report1 I think, 
this action cannot be lawfully maintained. 

SMALL o/ al. versus THURLOW. 

\Vhere no time is fixed in which arbitrators arc to ~ake an award, it is to be 
done at their pleasure, unless either of the parties specially request them to 
make it in a reasonable time, and in case of refusal revoke the submission, 

½'hen a matter has been referred to arbitrators, and they have the power of 
adding another to their number, on a refusal to make an award, the matter 
referred cannot be withdrawn from their jurisdiction, unless they have 
refused to appoint the other referee, or have been rnquested so to do, 

If an actio1i at law is commenced on the subject matter thus pending before 
such referees, it can only be defeated by pleading such pcndcncy in abate

ment. 

0:'-l" REPORT from Nisi Prius, WELLS, J., presiding. 
AssuMPSIT, to recover the price for certain goods. 
The general issue was pleaded, and a brief statemefit filed, 

that the cause of action had been submitted to arbitration 
by agreement of the parties under seal. 

At a former term of the Court a suit was pending for the 
same causes of action, and also a cross action. 

The parties agreed with each other under seal to submit 
the subject matter of the two suits and all other differences 
to four referees, two to be chosen by each party, and if they 
could not agree, or they should choose, a fifth should be by 
them selected, and their decision to be final. No time was 
fixed in which the decision was to be made. 

All proceedings at law were to cease, and the actions 
were entered "neither party." 

'l'he four referees were appointed. They met and did 
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not agree, and have not appointed the fifth referee as con
templated in the submission, and refused to make an award. 

The Court ruled that as the referees failed to agree under 
'the submission, and refused to make an. award, the present 
action might be maintained. 

If this ruling was right, the defendant would be defaulted; 
otherwise the action to stand for trial. 

O'Donnell, for the defendant. 

Baker, for the plaintiff. 

RICE, J. -The parties, on the 15th day of June, 1850, 
then having an action and cross action pending between 
them, agreed to refer all their difficulties at issue to the de
cision of four men, to be selected, two by each party, and in 
case the four thus seiected could not agree, or should they 
desire to do so, they were authorized to choose a fifth re
feree, and the award of the four, if they should agree, or of 
the five, if the four should not agree, was to be final be
tween the parties. There was no time specified in the agree
ment within which an award should be made. 

The referees, when they met in June, did not agree, and 
did not select a fifth referee, as contemplated in the submis
sion, and refused to make an award. 

In this state of the case the plaintiff contends that the 
agreement to. refer became inoperative and ;void, and that 
the parties were remitted to their original rights. 

When no time is fixed within which an award is to be 
made, the arbitrators may take what time they please, unless 
either of the parties specially request them to make an 
award within a reasonable time, and in case of refusal, re
voke the submission; for parties will not be bound by an 
award after such revocation. Kyd on .A.wards, 96. 

The case finds that the four referees refused to make an 
award; but it does not find that they refused to appoint the 
fifth referee, or that they had ever been requested to do so 
by either party. There is no evidence, therefore, that a de
termination of the matters submitted, have become impracti-

V OL. XXXVII. 64 
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cable, or that either party were in a position to revoke the 
submission. 

The matter in suit was, so far as appears from the facts 
reported, pending before the arbitrators when this action 
was commenced. That fact does not, however, by its own 
force operate to divest this Court of its jurisdiction, but 
leaves the parties in the same situation that they would have 
occupied had a suit for the same cause of action been pend
ing in some other court.· It should have been pleaded in 
abatement. 

A plea that the causes of action in the declaration have 
been referred to arbitrators and are still under their con
sideration, and that a reasonable time for making their award 
has not yet elapsed is bad, in bar;. and if not commencing 
and concluding in abatement, cannot be treated as a plea in 
abatement. 1 Saund. Plead. 285. 

The Court being of the opinion that under the existing 
state of the pleadings the action is maintainable, a default 
is to ho entered, according to the agreement of the parties. 

SHEPLEY, C. J., and HOWARD, HATHAWAY and CUTTING, J. 
J., concurred. 

GIBBS versus LARRABEE. 

Where it appears that a way had its origin in the action of the town, and has 
been repaired and used by the citizens as a town way for a long series of years, 
without any complaint of the owner of the land over which it passes; it may 
be inferred that all the requirements of the law had been complied ,rith in 
its original location, though the records of the town may not exhibit full proof 

of such preliminary proceedings. 

ON REPORT from Nisi Priits, HOWARD, J., presiding. 
'l'RESP Ass, quare clausum. 
The case was submitted to the Court with power to draw 

such inferences from the testimony as a jury might, and to, 
enter such judgment as the rights of the parties might 
require. 

The facts found by the Court are deta.iled in the opinion, 
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Strout, for plaintiff. 
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RrcE, J. - The plan of the locus in quo, referroo to in 
the report has not come into the hands of the Court. We 
understand, however, that the land of the plaintiff lies north 
of~ and adjoining to the county road; that the brook is north 
of plaintiff's land, and that the house built by Ball, and af
terwards occupied by Thompson, is situated north of the 
brook. The way, across which the plaintiff had constructed 
a fence, led from the county road, over his land, and across 
the brook, to the Thompson house. For removing the fence 
:thus erected by the plaintiff on land of which he was the 
.owner of the fee, by the defendant, in his capacity as high
way surveyor, this action is brought. 

The question thus presented for decision, is whether this 
way leading to the Thompson house was a legally establish.
{ld town way .. 

To show that such was the character of the way, the de
fendant introduced parol evidence showing the manner in 
which it had been used and repaired, and also the extracts 
from the records of the town, referred to in the report. 

Reuben Ball testified that he built the Thompson house in 
1825 ; that he lived in the house ten years; that while he 
lived there he always occupied the passage-way uninterrupt
edly as a highway. On cross-examination he testified, that 
Chase gave the town permission that he should cross his 
land, to the county road over this passage-way. That he 

JI 
called on the selectmen to lay him out a road, and that they 
did lay out a road over or near this pass-way; that when 
the town proceeded to act upon the location Chase objected 
to a town way through his door yard, and told the town 
that if they would not accept the road as located, Ball 
might travel over this pass-way to the main road. That the 
selectmen never located a road over this pass-way but once, 
and that the town did not accept the location, except so far 
as from the Thompson house to the south side of the brook. 
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That this was while Ball lived in the Thompson house, and 
that he afterwardB traveled over this pass-way while Chase 
occupied and owned the Chase land, under permission of 
Rufus Chase, given at the time of the action of the town 
upon the location of the selectmen. 

This witness evidently had no knowledge of, or had for
gotten, the action of the town on the 30th of A.pril, 1831. 
His testimony, however, is important as showing the prelim
inary action of the selectmen, and knowledge on the part of 
Chase. 

The plaintiff also introduced evidence showing, that the 
way had been at times incumbered, and partially obstructed 
by him, in piling wood and lumber therein. 

The records introduced are defective and do not show 
that all the requirements of the statutes then in force for 
the location of town ways had been complied with. 

"Where it is shown that a way had its orign in the action 
of the town, and has been used by citizens as a town way, 
and repaired by the town, as such, and that use has been 
acquiesced in by the owner of the land over which such way 
passes for a long series of years, an inference may fairly be 
drawn from such facts, that all the requirements of the stat
ute had been complied with in its original location, though 
the records of the town may not exhibit full proof of all the 
preliminary proceedings required by law. Commonwealth v. 
Belding, 13 Met. 10; Avery v. Stuart, 1 Cush. 496; State 
v. Bigelow, 34 Maine, 243; Bigelow v. Hillman, ante, 52. 

From all the evidence in this case, we are of opinion that 
the legitimate inference is, that the way in question from the 
Thompson house to the county road was a legally establish
ed town way, and that the defendant, acting as a surveyor of 
highways in said town, was authorized to remove the fence 
erected by the plaintiff by which it was obstructed. 

Plaintijf nonsuit. 

SHEPLEY, 0. J., and TENNEY, HOWARD, HATHAWAY and 
CUTTING, J. J., concurred. 
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YouNG versus TARBELL ~ als. 

A demand for dower in land owned by minor children, made of them and of 
their guardian, is sufficient, although in the demand, the person is not de
scribed as guardian. 

It is no defence to such claim, that dower has been assigned in the premises 
to a widow, whose right was subsequent to that of the demandant. 

A brief statement of non-tenure cannot avail, unless filed within the time 
allowed for pleas in abatement, or by special leave of the Court. 

"Where land was conveyed to the demandant's husband, and he mortgaged it 
back at the same time, to secure the purchase money, the demandant, as 
against the mortgagee or assignee, is dowable of only an equity of redemp
tion ; but against all beside, she has a right of dower in the land. 

An administrator, whose intestate owned land incumbered by such mortgage, 
but which land is not needed to pay the debts of the intestate, or charges of 
administration, has no authority to purchase the mortgage, and cannot make 
it a charge upon the estate. 

And if the administrator purchases such mortgage, the heirs cannot set it up in 
his hands to defeat the widow of the mortgager of her claim of dower. 

ON REPORT from Nisi Prius, RICE, J., presiding. 
WRIT OF DOWER. 

The defendants were minor children of Charles Tarbell, 
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deceased. The action was commenced for, and entered at 
the December term of the District Court, in 1851. A gen
eral appearance was entered under the names of the defend
ants, by George Evans, Esq., in the District and Supreme 
Court. 

At the .August term, 1853, when this action came on for 
trial, Mr. Evans was appointed guardian for defendants ad 
litem. He then offered a plea in abatement to the plaintiff's 
writ, or a portion of the land described therein, on the 
ground, that the defendants were not tenants of the free
hold, but that one Sarah B. Tarbell was such tenant. The 
,counsel for demandant objected to this plea being received 
at that time, and the objection was sustained. 

The counsel for defendants, as guardian, then pleaded the 
general issue, and filed a brief statement, alleging special 
non-tenure in the third part of the premises set off as dow
er to the widow of Charles Tarbell. The general issue 
was joined, but the brief statement was objected to on the 
ground, that the facts therein stated were not provable in 
this stage of the action. 

That question, and whether the rejection of the plea in 
abatement was co:rrcct, were reserved for the decision of 
the full Court. I 

The plaintiff introduced evidence of her marriage with 
David Young, jr., his death and issue, and a conveyance dur
ing her marriage to her said husband of the premises de
scribed in the writ, from William B. Grant, dated May 1, 
1838, acknowledged and recorded May 18, 18"39. She also 
introduced copies of sundry deeds showing that the same 
land was finally conveyed to Charles Tarbell, the father of 
defendants, on January IO, 1842. 

It also appeared that said Charles Tarbell died in pos
session of the premises in March, 1844, intestate and sol
vent, leaving said Sarah Il. Tarbell his widow, and the de
fendants his heirs at law, who are still minors. 

Mrs. Tarbell was duly appointed their guardian in 1844, 
and has remained such ever since. 
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The plaintiff also praved a demand for her dower more 
than thirty days before the commencement of her action, by 
a writing directed to Mrs. Sarah B. Tarbell, and to each of 
the defendants, which was duly sefved. by an officer. 

It also appeared, that the annual rent of the premises 
since the time of demand, Oct. 13, 1851, was $150. 

Defendants put in an as?fgnment of dower to Sarah B. 
Tarbell, by order of the Judge of Probate for the county 
of Kennebec, out of the premises described in the writ, 
made Aug. 10, 1845; and the part so assigned, being the 
same described in the deferid:;,,nt's plea in :;,,batement and,; 
brief statement; and of which she had ever since retained 
tho possession. 

The defendants' counsel also rea1d a deed of mortgage, 
from :Pavid Young, jr., to said William B. Grant, dated 
May 11 1838, acknowledged and recorded on May 18, 18391 

of the same premises conveyed to said D:wid Young, jr., of' 
th.at date. This mortgage was not signed by plaintiff, nor· 
has she ever relinquished her r'ight of dower in said pre-· 
mises. 

The defendants also introd.uccd an assignment of said 
·mortgage, and the notes it w.:ts given to secnre1 of about 
$800, from Grant to H. B. Hoskins, administrator o.f the 
estate of Charles Tarbell; but there was no proof of any: 
transfer of said mortgage by H,Jskins to defendants. 

It was agreed, that the estate of Cha,s .. Tarbell was sol
vent, and that this property was not needed for the payment 
of his debts or expenses of administration. 

The cause was then taken fro1 n the jury and referred to 
the full Court, who were to drww all inferences that a jury 
might from the facts proved or admitted, and to decide all 
legal questions, and to determirn l whetlrnr the pfaintiff shall 
recover her dower in the whole premises, or, if not, of how 
much; and to assess the damages up to the time of the judg
ment, if not otherwise agreed up on. But if the plaintiff is 
not entitled to dower in any po rtion demanded, she is to· 
become nonsuit. 
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Evans and Clay, for the defendants. 

1. The demandant's husband was never so seized of the 
premises, as to give her a right of dower therein. 

The deed in fee from Grant to him, and his deed of mort
gage to Grant, to secure the payment of the consideration 
notes, constitute but one transaction. His seizin was transi
tory- but for an instant. It came and went by the same act. 
In such case no dowable seizin is acquired by the husband. 
The doctrine is too well established and too ancient to be for• 
gotten or shaken. Holbrook v. Finney, 4 Mass. 566; Bird 
v. Gardiner, IO Mass. 364; Clark v. Munroe, 14 Mass. 351; 
Stearns on Real .Actions, 280; 4 Kent's Com. 38; Stow v. 
Tifft, 15 Johns. R. 458; Jackson v. Dewitt, 6 Cowen, 316, 
"cum multis aliis." 

Those decisions and the doctrine which they inculcate, have 
been repeatedly recognized in this State. Gammon v. 
Freeman, 31 Maine, 243. 

No case can be found in this State or elsewhere, where 
such a seizin has been held to confer.a right of dower, against 
the mortgagee. 

If, however, it should be urged, that the mortgage has 
been canceled, and that therefore the widow can _be let in, 
the answer is, that the fact is not so, and was never intend
ed to be so. Stanwood v. Durining, 14 Maine, 290. 

The mortgage was assign,ed - and expressly with refer-
ence to its being upheld. . 

Tarbell's title accrued by two independent conveyances: -
1st. The deed of Young, which made no reference to the 
mortgage;- 2d. By the aesignment of the mortgage. 

The law is well settled. Where it is for the interest of 
the party to uphold the mortgage, it will be done, unless the 
intention at the time was to extinguish it. · 

Whore the intention is not discemible, the Court will con
sider what was most for the party's benefit. Freeman v. 
Paul, 3 Greenl. 260; Gibson v. Crehore, 3 Pick. 482. 

See several cases cited in the preceding. Carle v. But• 
man, 7 Greenl. 102. 
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In Popkins v. Bumstead, 8 Mass. 4~1, it was held that a 
discharge of the mortgage, even, did not revive the widow's 
a·ight of dower. 

If it be forther urged, that the defendants cannot hold 
under the mortgage, because the assignment was not to 

1'them, but to the administrator of their ancestor under whom 
they claim, the answer is, that the estate of the intestate 
was solvent; the property was not wa,nted for the }Htrposes 
of administration; that in such case the administrator holds 
.in trust for the heirs; and that being in possession, the title 
is vested. Webber 4" al. v. Webber, 6 Greenl. 12't 

Independent of the actwal possession, by the Statute of 
Uses, 27 Hen. 8, c. IO, which PARKER, J., in 4: Mass. 607, 
considers to be irt force here, the po.ssBssion would be 
vested in the heirs. 

By ou.r R. S., c. 125, § 13, an admfoistrator who may 
'recover seizin and ~osscssion, holds it to the use and behoof 
of the widow and heirs, &c. 

In th.e case at bar, the .:i,ncestor ·died seized; the heirs are 
in posoossion; the a,d1~inistrator has no occasion for, and 
no right to, the property., or seizin thereof; the assignment, 
•of necessity, enures to tke benefit of the heirs. , 

2. The deme.ndant, i.f entitled at a11, is not entitloo to 
recov-e;r any part which has been .assignBd to Mrs. Tarbell, 
:as he,r dower. 

The plea should ha-ve bee» receiived. Defendants are 
infaats, and oan o,ppoor on~y by guardian, a,nd the plea was 
filed, ca,s soon as they were legally in court. 

Tn-0 appea.rance in the D~strict Court, bJ! Att-0rlf/Je:,, was oC 
no .av.ail, as an iinfant cannot 8-ppoint an attorney. 

3.. The suit should have b-0en against the guardian ap
pointed by lth-0 Probate Court, of whom, also, the demand 
'Should halJl boon m~de, ~nd. who alone could set out the 
·do'1Ver. 

Allen, for d:emimdant. 

APPLETON, J. -An estate in dower is a contin,ua.tion ol 

V QL. XXXVU, i6-a 
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the estate of the husband and upon his death the right there
to becomes consummate. By the common law the heir, 
though within age, might assign dower and the assignment 
would be held good, subject to be corrected, if excessive, by 
writ of admeasurement of dower. By R. S., c. 110, § 22, 
the guardian of a minor heir is empowered to assign and set 
out dower. The same right on his part has been held to 
exist at eommon law. Jones v. Brewer, 1 Pick. 314. The 
evidence shows dower to have been legally demanded, and 
the action is properly brought against the defendants as ten
ants of the freehold. 

The elder title to dower must prevail. The seizin of the 
dcmandant's husband was prior to that of the tenant's father. 
Her right to be endowed takes precedence of that of his 
widow. Geer v. Hamblen, 1 Green!. 155, n. 

The brief statement, alleging special non-tenure in the 
third set-off as dower to Mrs. Tarbell, was filed too late, 
Stat. 1846, c. 2~1, requires, that when non-tenure is pleaded 
in bar, that the pleadings shall be filed within the time re
quired for filing pleas in abatement and not after, except by 
special leave of the Court, which does not appear to have 
been given in this case. 

It is well settled by the entire weight of authority, as well 
as upon the clearest principles of equity, when a conveyance 
is made to one, who at the time mortgages back the premises 
to the grantor to secure the purchase money, that the widow 
of such mortgagor is not, as against the mortgagee, entitled 
to dowe1· save in the equity of redemption. The deed and 
mortgage back being at the same time, though separate in
struments, are to be regarded as part of one and the same 
transaction, in the same manner as the deed of defeazance 
forms with the deed to be defeated but one contract, though 
engrossed on seve:ml sheets. Holbrook v. Tennfl, 4 Mass. 
566. The husband is not deemed sufficiently or beneficially 
seized by an instantaneous passage of the fee in and out of 
him, to entitle the wife to dower as against the mortgagee. 
Mayberry v. Brien, 15 Pet. 21; Bullard v. Bowers, ION. 
H. 500; Stow v. Tifft, 15 Johns. 459. 
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But as the mortgage is held only as an incumbrance of the 
estate, the right of the wife to dower will be enforced as 
against all but the mortgagee. If the mortgage has been 
satisfied, the tenant cannot set it up in bar of dower. Un
less, therefore, the tenant can invoke the mortgage by way 
of defence, the demandant is entitled to dower, subject to 
being divested thereof by the prior rights of the mortgagee. 
Wilkins v. French, 20 Maine, 111. 

If the mortgage is redeemed by the husband or his execu
tors, the widow will be entitled to dower. Bullard v. Bow
ers, 10 N. H., 500. But instead of paying the mortgage 
and having it discharged, it may be assigned and upheld as 
a subsisting incumbrance when the interests of the parties 
require it. Freeman v. Paul, 3 Greenl. 260; Gibson v. 
Crehore, 3 Pick. 475. The case finds the mortgage to have 
been assigned and not discharged. The claim of the mort
gage is paramount to that of the demandants. The only 
question therefore, that arises, is whether the tenants are 
in a situation to set ~p the mortgage to defeat the demand
ant's claim at law, for it is well settled that she is entitled to 
enforce it in equity. Smith v. Eustis, 7 Greenl. 41. 

The estate of the father of the tenants was solvent. The 
case finds that the administrator on his estate purchased the 
mortgage and took an assignment of it. The mortgage was 
not given by his intestate, nor was he bound, as administra
tor, to pay the same as a debt against the estate. It be
comes important, therefore, to determine whether he could 
of right invest the funds of the estate in the purchase of 
notes and mortgage, and charge the estate with such pur
chase, and thereby become entitled to an allowance of the 
sums thus paid, in the settlement of his estate in the Pro
bate office. 

The real estate descends to the heirs subject only to the 
prior rights of creditors. As the estate was solvent, no 
question as to their interests can arise. If there are out
standing mortgages, it is for the heirs, if of full age, to de
termine as to the expediency of removing existing incum-
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brances. It is for them to judge whether they exceed or 
not the value of the estate. If the heirs are minors, the 
right to manage and control the estate is vested in the guar
dian. The funds of the estate, upon settlement and distri
bution, belong to him for their use. If there are incum
brances upon real estate, it is for the heirs, if of full age, if 
not, for the guardian, subjec·t to the approbation of the 
Judge of Probate, to determine as to the expediency of re
moving them. By R. S., c. 110, § 23, the sale of the per
sonal estate and the investment of the funds of the ward 
is made subject to the order of the Judge of Probate. The 
purch:tse of the mortgage seems to have been made by the 
administrator, upon his own mere motion, and it is not easy 
to perceive upon what principle he can of right charge the 
estate with this appropriation of its funds. 

The case of JVebber v. Webber, 6 Greenl. 127, does not 
apply. The levy by an administrator upon a judgment which 
he ha:, obtained must necessarily be in his name, and he 
takes the fee in such case, clothed with a trust for the bene
fit of the heirs. So notes secured by mortgage are assets 
in the hands of an administrator and the foreclosure of the 
mortgage must be in his name. But when the estate be
comes foreclosed in his name, he holds it in trust. But the 
right of an administrator, whose duty it is to collect and 
distribute the funds of the estate among those interested~ 
to purchase up notes and mortgages therewith, and charge 
the same to the estate, is another and very different affair. 

As the defendants are in no respect bound by, so they 
can derive no benefit from the purchase of the mortgage,. 
If the investment was unwise, it is at the risk of the admin
istrator. The defendants show no connection with it. The 
demandant is consequently entitled to dower, subject how
ever to the superior rights of the mortgagee or his assignee,, 
if they deem it expedient to enforce them. But in assign
ing dower in this action, the mortgage is not to be regarded. 

Defendants defaulted. 

SHEPLEY, C. J., and T&"'fNEY, RICE and CUTTING, J. J.,. 
concurred. 
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STATE versus FAIRFIELD. 

An agent duly authorized to sell intoxicating liquors under e-. 211, of the Acts 
of 1851, whose agency continued after c. 48 of the Acts of 1853 took effect, 
is subject to the limitations prescribed by the latter Act. 

Such agent, for selling intoxicating liquors to a minor, knowing him to be 
such, without the written order · of his parent or guardian, after the Act of 
1853 took effect, is liable to the penalty therein imposed. 

Delicvery of the article is sufficient evidence of the sale. 

Nor will it be a defence, that the liquor was sent for with the money, by a 
third person, to whom it might lawfully have been sold, and that the agent 
was so informed when he delivered it to the minor. 

ON EXCEPTIONS from Nisi Prius, RICE, J., presiding. 
COMPLAINT. 

The defendant-was accused of selling a pint <'f spirituous 
liquor to a minor, knowing him to be such, and the case 
came up by appeal from the judgment of a magistrate. 

The defendant appeared to be an agent duly authorized 
to sell intoxicating liquors in the town of Vassalboro', for 
one year from May 2, 1853; and in July of that year was 
called on by a minor for a pint of rum for his brother, who 
was twenty-three years of age, who complained of a pain 
in his side. The minor informed defendant that his brother 
wanted it, and handed the money, which was sent by him, 
and received the liquor. 

The defendant's counsel requested the Judge to instruct 
the jury that the government having shown that the defendant 
was an agent to sell according to the provisions of the A.ct of 
1851, and that he received his appointment prior to the 
time when the Act of 1853 went into effect, the prohibition 
in the latter A.ct against selling to minors did not apply to 
him ; also that the proof did not show a sale to the minor, 
and did not sustain the allegation. 

But the Judge declined so to instruct, and ruled that 
the Act of 1853 did apply to the defendant, in its prohibi
tion against selling to minors, as fully as if his license or 
appointment had been granted since the Act of 1853' went 
into operation; and that the Act of 1853 prohibited the 



518 MIDDLE DISTRICT. 

State v. Fairfield. 

sale of intoxicating liquors to a minor, by the agent, know
ing him to be such, with.out the written order of his parent, 
master or guardian, although the article was sent for by and 
purchased for another person, tho money of this other per
son paid over, and the agent informed for whom the pur
chase was made. 

Tho jury returned a verdict against the defendant. 

Bradbury and Morrill, in support of the exceptions. 

Vose, Count?/ Attorney, contra. 

Ct"TTING, J. --It is contended, that the defendant, having 
been appointed agent under the A.ct of 1851, and given tho 
statute bond, ha~ thereby acquired a vested right, which could 
not be impaired by the law of 1853, prohibiting agents from 
selling to minors intoxicating liquors, so long as his license 
continued. With equal propriety it may be argued, that all 
laws are ex post facto which prohibit the sale of liquors 
purchased previous to their passage. A. vendee has made 
an investment relying upon the stability of existing laws, 
but every year a now statute throws further impediments in 
his way, curtailing his rights; but no one as yet, for that 
cause, has seen fit in his behalf to broach tho constitutional 
question, although tho argument in this case would seem to . 
be approximating towards it. 

Section 8 of the A.ct of 1853 provides, that the agent 
"shall not sell any such liquors to any minor, or senant, or 
apprentice, knowing them to be such, without the written 
order of the parent, guardian or master of such person." 
A.nd it is urged, that the evidence discloses no sale, but only 
a delivery to the minor. But by§ 9, a delivery is made "suf
ficient evidence of sale." Besides, tho statute contemplates, 
that the verbal request of a minor shall be disregarded by 
the agent, otherwise the prohibition might be evaded with 
impunity. Exceptions overruled and 

Judgment on the verdict. 

SHEPLEY, C. J., and TENNEY and APPLETON, J. J., con
curred. 
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(*) FRANKLIN BANK versus STEWARD o/ als. 

Of the powers and duties of agents. 

Of the ad1t1issibility of declarations ruade by age1:1ts. 

Of those declarations made by agents, which are to be viewed as parts of the 
res gestre, and are admissible in evidence. 

Of those declarations made by agents, which are not to be viewed as part 
of the res gestre, and are not ad~issible as evidence. 

Of the character and extent of the agency pertaining to the cashier of a bank, 

It is not a part of the duty pertaining to the office of a cashier, to give to 
customers of the bank, information ~s to transactions of the bank which have 
been fully transacted and past, 

Such information, if given by the cashier, will not bind the bank. 

The declarations of the cashier, giving information as to a past transaction 
of the bank, though such transaction pertained to his own department of 
the business of the bank, are not receivable as evide1:1ce against the b~nk.
Per SHEPLEY, C. J., and TENNEY and HoWARD, J, J, -R1CE and APPLETON, 
J. J., dissenting, 

The surety on a note to the bank s1:mt his agent after the pay•day, to inquire 
of the bank whether the note had been paid. To that inquiry the cashier, 
in the banking room, declared that the note had been paid. In a suit by 
the bank against the surety, - Held, that the declaration made by the cash• 
ier was inadmissible as evidence against the bank, 

A surety on a note to the bank, having in his possession the property of the 
principal, with which he might have secured himself by attachment, sent 
his agent, after the pay-day, to inq,;ire of the bank whether the note had 
been paid. To that inquiry the cashier, in the banking room, declared that 
it had been paid; whereupon the surety, relying upon that information, sur• 
tendered the property to the principal, who soon afterwards failed, became 
and has continued to be insolvent. In a suit by the bank against the 
surety, - Held, that the declaration made by the cashier was inadmissible aa 
evidence against the bank. -Per SHEPLEY, C. J., and T.i:Nl!!EY and How• 
ARD, J. J. - RrcE and APPLETON, J. J., dissenting, 

ON REPORT from Nisi Prius, WELLS, J., presiding. 
A.ssuMPS!T on a note to the plaintiffs, dated Dec. 16, 1845, 

for $350, payable in ninety days from date, and signed by 
David 0. Dinsmore as principal, and by Stephen Webber 
and James Steward as sureties. The general issue was 
pleaded and joined. 'l'he plaintiffs read in evidence the 
note declared on. The defence set up was that the note 
had been paid. To prove such payment, among other wit• 
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nesses, the defendants called John Frost, who testified that, 
in the spring of 1846, after the ice broke up in the Kenne• 
bee river, he, at the request of SteWltrd, (then b~ing con• 
nectcd with him in the business of sawing lumber,) called at 
the Franklin Bank, for the purpose of ascertaining whether 
said note had been paid, and inquired of Hiram Stevens, 
the cashier, in the banking room, if the note aforesaid, on 
which said Steward was surety, had been paid ; to which 
question said Stevens replied that it had been; that he, the 
witness, then left the bank, no ·further inquiry being made, 
and communicated said answer to Steward; that Steward 
and himself had then lumber in their possession belonging 
to Dinsmore, which they had sawed for him, with which 
Steward might have securod himself by attaching it; that 
they had a lien upon it for the sawing and stumpage; that 
t'hey detained said lumber several days, until the witness 
was informed upon said inquiry, that said note had been 
paid; that they then gave up the lumber, on payment of the 
lien; that Dinsmore failed in business in June or July, 1846, 
.and has ever since continued insolvent, and is now worthless. 

The plaintiffs, among other evidence, to show that said 
note was not paid, examined Joseph Eaton, Esq., who had 
been first called &s a witness by the defendants, and who 
was one of the trustees chosen by the stockholders of said 
bank, who testified that said note was, in December, 1848, 
turned out to sa,id trustees as an unpaid note1 and as part of 
the assets of the bank, by said Stevens, as cashier; that said 
Stevens died in September, 1849; that there was no entry 
on tho books of said bank of any payment of said note; 
lthat, on the contrary, there appeared from the said books to 
be a balance of upwards of $200 against said Dinsmol'e. 

It was proved that said Steward anq Webber had resided 
in Gardiner since said note wai- given, and were then, and 
have continued to the present time to be men of property. 

The evidenc<~ of said Frost to the declaration of said 
-Stevens was obJected to by th.,e counsel for plaintiff~ but 
the objection was overruled. 
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The Judge instructed the jury, that, if they believed the 
testimony of Frost, and that Stevens, when employed by 
the plaintiffs, as cashier, actually declared said note to be 
paid, upon the inquiry of said Frost of him, at the request 
of Steward, whether it had been paid, they were authorized 
from that evidence to infe.r payment of said note: also that, 
if they believed that said Stevens, when so inquired of by 
Frost, told him said note had been paid, and said Frost com
municated that information to the sureties, and they acted 
and relied upon that information, and lost the opportunity 
of securing themselves out of the property of said Dins
more in consequence of said information, the said sureties 
should thereby be discharged, whether said note had actually 
been paid or not; and that, if either of the defendants wa'S 
entitled to a verdict, the verdict must be for all the defend
ants, for it must be against all or none. 

If said testimony of Frost was legally admissible, and if 
said instructions to the jury were correct, the verdict, which 
was for the defendants, is to stand; otherwise, the same is 
to be set aside, and a new trial granted. 

Allen, for the plaintiffs. 

L. M. Morrill, for the defendants. 

SHEPLEY, C. J. -The question presented is, whether a 
declaration of the cashier of the bank, that the note had been 
paid, was properly admitted as evidence. 

The powers and duties of the officers of corporations are 
usually determined by their charters and by-laws, and by 
the laws of the State. Many of the powers and duties of 
the officers of banks are so determined in this State. Their 
general management is committed to a board of directors, 
who are the gener~ agents of their respective banks, and 
who appoint their cashiers. The laws of the State require 
the cashiers to perform certain duties, and that each should 
give a bond with sureties for the faithful performance of' 
his duties. The laws regard them therefore, as having cer
tain official duties to perform. They may become the agents 

VOL. XXXVII, 66 
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of their respective Lanks for the performance of other 
duties. If they assume such duties, th0 extent and limit of 
their powers should Le exhibited by proof of the acts which 
they have been held out to the public as accustomed to per~ 
form. When a bank presents its cashier as habitually per• 
forming certain acts or duties, these may be regarded as
official acts or duties, and for the performance of them, he
may be considered as its general agent. He cannot be 
regarded as a general agent for the transacti,on of 2.11 the 
business of the bank. 'The directors alone are antI10rizcd by 
law to make disccmnts; and they alone can make contract3 
binding upon it. A cashier, it is well known, is allowed to 
present himself to tho public as habitually accustomed to 
make payment for its- bills or notes payable to other per0 

sons. To make payment for bills and notes discounted by 
tJ10 directors. To receive payment for bills of exchange, 
notes and other debts, due to the hank. To receive money 
on deposit, and to pay the same to th@ order of the depos• 
itors. He is prnscnted as having the custody of its books, 
bills, bills of exchange, notes and other evidences of debt 
due to it, and indeed ('Jf all its movable property. As mak
ing entdes in its books, and as keeping its acco-u,nt:::i and a 
record of its proceedings. 

In many banks these duties arc pe:rfmmed in part by tel
lers, clerks or other assistants, but generally, it is bclievea, 
under his supcrintendance, and he might at any time as
sume the performance of them, and perform them, if able t() 
do so, without such assistance. 

His true position appears to he, that of a gcnerail agent 
for the performance of his official and accustomed duties. 
While acting within the scope of this authority he would 
bind the bank, although h1; might violat& his private instruc
tions. Hatch v. Taylor, 10 N. H. 538; Plaiiter:1' Bank 
v. Cameron, 3 Sm. & Mar. 609. 

Is it the duty of a cashier to give information respecting 
tho past transactions of the bank to those dealing with it?. 
If so, it must in this case be regarded p,s a part of his offi• 
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dal duty, for the:e is no evidence, that he had been held 
out by the bank as accustomed to give such information. 
If a suit were commenced on the bond, securing a faithful 
performance of his official duties, and the only breach as
signed, was that of giving false information respecting a 
past transaction of the bank, no judgment, it is believed, 
could be rendered against him and his sureties, upon plead
ings putting that matter only in issue. Neither the cashier 
nor his sureties undertake, that he shall retain in bis mem
ory past occurrences and transactions, to which he was at 
the time a party. The most assumed by them is, that he 
.shall keep a correct account of them, for exhibition, upon the 
books of the bank. The books, papers and documents of 
the bank ordinarily are, and are designed to be, the true ex
ponents of its past transactions. Upon these alone would 
a bank, or any intelligent dealer with it, consent to rely for 
information respecting such transactions with testimony up
on oath, if need be, respecting the facts. 

If the question were presented to the deliberate con
sideration of any well managed bank, whether it would 
consent to make its cashier its official agent to communicate 
information respecting its past transactions, can there be 
:111y doubt, that it would refuse to do so; and that it would 
choose to refer to its records, books, paper and other doc
uments as the proper source of information? If the ques
tion were put to a cashier and his sureties so varied as to 
inquire, whether they would regard it as the official duty of 
the cashier to give such information, can there be a.: doubt, 
that it would be answered in the negative? If so, this 
would show, that it could not have been the intention of 
the bank or of its cashier, that it should be within the 
scope of his official duties. 

It may be said, that the cashier is the only person, from 
whom a dealer with the bank can obtain such information. 

He may be the agent to communicate such information, 
as it is the duty of a bank to give respecting past transac
tions to those dealing with it. But is a bank obliged to 
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communicate any such information further, than it is to be 
ascertained from its records, books, paper and documents ? 
It cannot be regarded as assuming responsibilities or duties 
in this respect greater than those imposed upon individuals. 

Persons may; and they often do, communicate information 
respecting their past transactions with others. This may 
be both useful and desirable for the correct and convenient 
transaction of business; but this does not prove, that a 
person is under any legal or moral obligation to do so. No 
suit could be maintained for a refusal to do it. The facts 
might not be sufficiently fresh in his recollection to enable 
him to do it. Or his present business might be too impor
tant and pressing to allow him to enter upon a history of 
past transactions. Such communications are matters of 
courtesy and of convenience, not of right. 

Being no more matters of duty or of right on tho part 
of a bank than on the part of an individual, its cashier 
cannot be considered its official or authorized agent to 
make them, unless they constitute a part of some transac
tion performed at the time of making them. 

There may not be an entire conformity in the decided 
cases to rules believed to be well established for the recep
tion or exclusion of the declarations, representations or 
admissions of agents; while an examination of them will 
exhibit but few cases opposed to rules generally approved. 

The declarations, representations or admissions of ari 
agent authorized to make a contract made as inducements 
to or ·while making the contract, are admissible as evidence 
against his· principal. 

They are' also admissible as evidence against him, when 
made by his agent accompanying the performance of any 
act done for him. 

They are not admissible and do not bind the principal, 
when not made as before stated, but at a subsequent time. 

While it is generally stated in the decided cases, that the 
subsequent admissions of an agent, of what he had previ
ously done, are not admissible as evidence against his prin-
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cipal, there are cases, in which a conversation after the 
business appears to have been completed was held to be 
admissible. In the case of Mortimer v. McCallan, 6 Mee. 
& Wels. 58, Lord A.BINGER says, "A.s a general principle it 
is undoubtedly true, that conversations with an agent after 
the transaction, are not evidence against his principal; but 
th'e question is whether this be not part of the res gestm." 
After some further remarks he observes,." it is a conversa
tion between an agent and principal after the transaction is 
concluded, but a conversation at the time he is dealing with 
him and a part of the res gestm." 

In the case of the Bank of Monroe v. Field, 2 Hill, 445, 
the admissions of the president of the bank were received 
respecting the payment of a note, but they were made upon 
an examination of its books and were therefore regarded as 

• I 
a part of the res gestm. 

There are a few cases to be found in which the declara
tions of an agent made after the transaction had been com
pleted appear to have been received as evidence against his 
principal; but they are at variance with the well established 
and generally received rule in England and in this country. 

The principles upon which the declarations of an agent 
can be received as evidence against his principal were so 
correctly stated by that accomplished jurist, Sir WM. GRANT, 
in the case of Fairlie v. Hastings, 10 Ves. 123, as to com
m.and general approbation. In that opinion he said: "A.s a 
general proposition what one man says, not upon· oath, can
not be evidence against another man." 

"What the agent has said may be what constitutes the 
agreement of the principal; or the representations or state
ments may be the foundation of or the inducement to the 
agreement. Therefore, if writing is not necessary by law, 
evidence must be admitted to prove the agent did make that 
statement or representation. So in regard to acts done, 
the words with which those acts are accompanied frequently 
tend to determine their quality. The party therefore to be 
bound by the act must be affected by the words. But except 
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in one or the other of those ways I do not know how what 
is said by an agent can be evidence against his principal. 
The mere assertion of a fact cannot amount to proof of it; 
though it may have some relation to the business, in which 
the person making that assertion was employed as agent." 

It is worthy of notice that these principles are not stated 
to be applicable to the declarations of special agents only 
but to all descriptions of agents. That they necessarily 
exclude the declarations of all agents not made at the time 
and not constituting a part of some transaction. And they 
appear to have been uniformly so regarded. Langhorn v. 
Allnutt, 4 Taun. 511; Betham v. Benson, 1 Gow. 45; 
Garth v. Howard, 8 Bing. 451; Mortimer v. McCallan, 6 
Mee. & W els. 5 8. 

The same principles are recognized and the same rules 
prevail in tho Courts of the United States. 'fJnited States 
v. Gooding, 12 Wheat. 469; American Fur Company v. 
United States, 2 Peters, 364; Barclay v. Howell, 6 Peters, 
498; Westcott v. Bradford, 3 Wash. C. 0. R. 500; ~Maury 
v. Tallmadge, 2 McLean, 157. 

Mr. Justice WASHINGTON, stated the rule very concisely 
and clearly in tho case of the American Fur Company v. 
The United States1 "whatever an agent does or says in 
reference to the business in which he is at the time employ
ed and within the scope of his authority is done and said 
by the principal." 

The same principles and rules appear to have been re
ceived as the established law in many States of the Union. 
Woods v. Clark1 24 Pick. 35; Haynes v. Rutter, Id. 242; 
Stiles v. Western R. R. Corporation, 8 Mete. 44; Cor
ben v. Adams, 6 Cush. 93; The Fairfield County Turn
pike Corporation v. Thorp, 13 Conn. 173; Thallhimer v. 
Brinckerhoff, 4 Wend. 394; Rossiter v. Rossiter, 8 Wend. 
494; The Bank of Monroe v. Field, 2 Hill, 445; Hannay 
v. Stewart, 6 Watts, 489; Stewartson v. Watts, 8 Watts, 
392; City Bank of Baltimore v. Bateman, 7 Har. & John. 
104; Franklin Bank v. Steam Navigation Co., 11 Gill. & 
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John. 28; Strawbridge v. Spawn, 8 A.la. 820; Tomlinson 
v. Collett, 3 Blackf. 436; Waterman v. Peet, 11 Illinois, 
648. 

A. different or more extended rule cannot be received in 
this State, without overruling decided cases. Haven v. 
Brown, 7 Greenl. 421; Gooch v. Bryant, 13 Maine, 386; 
Maine Bank v. Smith, 18 Maine, 99. 

It is but a perversion of language to say, that a declara
tion made when no act is performed, and having reference 
only to a past transaction, is a part of the res gestre. To 
do this would be destructive of the rule, by abolishing all 
distinction between declarations made at the time, and con
stituting part of a transaction and those made subsequently 
and having no connexion with it. 

With respect to the propriety of any attempt to extend 
or vary the rule, or to restrict it to special agents, the 
remarks of TINDALL, C. J., made in the case of Garth v. 
Howard, are peculiarly appropriate. "It is dangerous, (he 
says,) to open the door to declarations of agents beyond 
what the cases have already done. Tho declaration itself 
is evidence against the principal not given upon oath; it is 
made in his absence when he has no opportunity to sot it 
aside, if incorrectly made, by any observation or any ques
tion put to the agent; and it is brought before the court 
and jury frequently after a long interval of time. It is liable 
therefore to suspicion originally from carelessness or mis
apprehension in the original hearer; and again to further 
suspicion from tbe faithlessness of memory in tho reporter 
and the facility with which ho may give an untrue account. 
Evidence therefore of such a nature r;mght always to be 
kept within the strictest limits, to which the cases have 
confined it." 

In the present case one of the sureties sent a messenger 
to the bank sometime after the note had become payable, to 
inquire whether it had been paid. Upon inquiry of the 
cashier then in the discharge of his duties in the bank, he 
received for answer that it had been. This was communi-
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cated to one of the sureties who thereupon surrendered 
property of the principal in his hands, from which he might 
have obtained payment. This he was under no obligation 
to do without a production of the note or other satisfactory 
evidence of payment. The messenger does not appear to 
have communicated to the cashier that he was requested by 
any party to the note to make the inquiry, and the cashier 
might have concluded that it was an impertinent attempt 
to pry into the private concerns of a debtor. It does not 
appear that any inquiry was made whether the note had 
been delivered to the maker. It in fact remained uncan
celed in the bank. Or that the cashier made any examina
tion of the books of the bank or of its notes to ascertain 
whether payment had been made, or that he was requested 
to do so. 

The declarations of the cashier made under such circum
stances cannot be regarded as legally admissi!Jle evidence 
against the bank. Nor can the instructions to the jury 
respecting the effect of that testimony be regarded as cor-
rect. Verdict set aside and 

new trial granted. 

TENNEY and HOWARD, J. J., concurred. 
RICE and APPLETON, J. J., dissented. 

Rrn1~, J. - "\Vero the declarations of Hiram Stevens, the 
cashier, that the note in suit had been paid, competent evi
dence for the defendant? To determine this point the re
lations which existed between Stevens and the bank, the 
character of the declaration relied upon, and the time and 
the circumstances under which those declarations were made, 
must be considered. 

Tho statement or representation of an agent in making 
an agreement, or in doing any act within the scope of his 
authority, is evidence against the principal himself and 
equivalent to his own acknowledgment. 1 Phil. Ev. 99. 
The rule admitting tho declaration of the agent, is founded 
upon the legal identity of the agent and principal; and 
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therefore they bind only so far as there is authority to make 
them. Where this authority is derived by implication from 
authority to do a certain act, the declaration of the agent, 
to be admissible, must be part of the res gestre. 1 Greenl. 
Ev.§ 114. 

The cashier of a bank is its ugent, and as such entrusted 
with very large powers. He is usually entrusted with the 
funds of the bank, in citsh, notes, bills and other choses in 
action, to be used from time to time in the ordinary and ex
traordinary exigencies of the bank. He receives directly, 
or through subordinate officers, all moneys and notes of the 
bank. He delivers up all discounted notes, and other pro
perty where payments have been made;· and draws checks 
from time to time for money wlrnrever the bank has de
posits. In short, he is considered the executive officer 
through whom and by whom the whole mon,eyed opBrations 
of the bank, in paying or rec-eiving debts, or discharging or 
transferring securities are to be condu.cted. Story on Age:n. 
§ 114; Angell & Ames on Corp. 244. 

Again, we are told that the cashier of the bank is, virt·nte 
v.fficii, gell'erally entrusted with the notes, securities and 
funds of the b:mk, and is held out to the world by the bank 
as its gen·eral agent in the negotiation, management and dis
posal of them. Angell & Ames on Corp. 245. 

Such being the scope of the authority of a cashier as 
gen-oral agent of the bank, the authority of Stevens to re
-ceiv-e payment of the note in suit, and to discharge the 
parties thereto, will not he contested. Nor is it denied 
that declarations m1tde by him at the time of the payment1 

and explanatory of that act, might, with propriety be given 
in evidence by the defendant. But it is contend-ed, that his 
declarations, to be admissible, must have been made at the 
very time of payment, and have constituted a part of that 
transaction; and that declarations made by him snbs-equent
ly, though with reference to the same subj-ect matoor, to a. 
party interested, while his agency continued, and when he 
was acting in the business of that agency, are inadmissible. 

Vor,. xxxvu. 6 7 
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The general rule under which the declarations and admis
sions of agents to affect the rights of principals, seems to 
be universally recognized in courts of justice. 

In the applicat:ion of the rule to particular cases there 
has not been entire uniformity of practice. In very many 
instances, by Courts and text writers of high authority, the 
application of this rule has been restricted to those declara
tions made by the agent at the very time the act was done, 
to which they referred. 

Thus in the case of Barclay ~· als. v. I-Iowell's lessees, 6 
Pet. S. C. R. 49 8, it is said that the declarations of an agent 
with respect to a thing done within the scope of his• author~ 
ity, are not evidence to charge his principal, unle1,s they 
were made at the time thi act was done, and formed a pGrt 
of the transaction. 

In 1~fogiU v. Kau,lfman 1 4 S. & R. 317, the Court say the 
agent is authorized to act, therefore his acts explained by 
his declarations, during the time of action, are obligatory 
on his principal; but he has no authority to make confes
sions after he has acted, and therefore his principal is not 
bound by such confessions. 

In Corbin v. Adams, 6 Cush. 93, in which the declarations 
of a son, who had made a contract for his own services as 
the agent of his father, as to the terms of that contract, 
were offered in evidence, :Mr. Justice WrwE says-" the 
rule of evidence is laid down in the case of Stiles v. l'Ve~t
ern Railroad, 8 Met. 44. When an agent is acting within 
the scope of his authority, his declarations accompanying 
his acts, are admissible, as they may qualify his acts; but hig 
declarations as to other matters ~nd transactions are merely 
hearsay test:imony." 

It should be remarked, however, that in the ca.se of Btile:v 
v. the Railroad, cited above, the declarations offered refer
red to matters not within the scope of the agent's authority, 
a::id the Court, in their opinion, so declare, and for that reason 
they were rejected. 

The representation, dedara.tion or admission of an agent, 
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does not bind the principal, if it is not made at the very 
time of the contract; or if it does not concern the subject 
matter of the contract, but some other matter, in no degree 
belonging to the res gestm. Story on Ag. § 135. 

These cases are cited as illustrating the doctrines with 
which the nde in relation to the declarations of agents has 
been applied by courts and elementary writers whose opin
ions are entitled to great consideration. 

But whether too great a degree of strictness has not 
sometimes been observed in this class of cases may well 
admit of doubt. 

A manifest distinction exists touching the ad.missions and 
declarations of special agents with authority to perform cer
tain specified acts, and those of general agents who are 
-entrusted with the supervision and control of a particular 
<>r general business. The former having authority dekgated 
to do a certain specified act, when that act is done, all 
privity of interest between the principal and agent ceases. 
They become strangers to each other. In the latter the 
privity continues in relation to all acts performed hy the 
agent, within the scope of his authority, until the agency, 
itself, is terminated. 

Hence, in the former case, it may with propriety he held, 
that only such declarations as are made at the time the par
ticular act is done, hy the agent, shall he admitted, while in 
the latter, explanatory declarations, made subsequently to 
the transaction, hut while the agency continued, have been 
admitted as being within the scope of the agent's authority, 
<>r as part of the res gestm. 

The case of Fairlie v. Hastings, 10 Vesey, 122, is often 
'Cited as a leading case, establishing the strict doctrine con
tended for by the plaintiffs in the case at bar. An examina
tion of that case will, however, show that it is not authority 
to the extent usually claimed for it. The Master of the 
Rolls, in that case did state certain general propositions, in 
relation to this kind of evidence, broad enough, perhaps, to 
eover the principles contended for. These statements were, 
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however, mere dicta. The declarations were excluded in 
that case, because they came from a party who was not in 
fact proved to be the agent of the defendant. The act:'I 
sought to be established by the declarations of th,3 supposed 
agent, were performed by the defendant himself. And in 
view of this state of things the learned Judge very justly 
remarks; "a man cannot admit what another has done, or 
agreed to do; but ho must prove it." 

In the case of Garth v. Hl!IWard 9'. al., 8 Bing. 451, 
which was detinue for certain plate of plaintiff, pawned 

• without his authority to the defendant, a pawn-broker; the 
only eviden·ce to show that the plate had ever been in de
fendant's possession was, proof of the declarations of his 
shopman, that it "was a

1

hard case, for his master had advanc
ed all the money on the plate, at five per cent" TINDALL, 
C. J., in giving the opinion of the Court, said:-" If the 
transaction out 9f which this suit arises had been one in the 
ordinary trade or business of the defendant as a pawnbrok 
er, in which trade the shoprnan was agent or servant to the 
defendant, a declaration of such agent that his master had: 
received the goods might probably have been evidence 
against the master, as it might be held within the scope of 
such agent's authority to give an answer to such an inquiry 
made by a person interested in the goods deposited with 
the pawnbroker. In this ease, the rule laid down in Fairlie 
v. Hastings, IO Vesey, which may be regarded a leading 
case, as evidence on this head, directly applies;" showing 
clearly that this ahle jurist did not understand the rule 
to be that the declarations of a general agent were re
stricted to those made at the time of the transaction, and 
further, that he did not understand that such a rule was laid 
down in the case of Fairlie v. Hastings. "But," continues 
the Judge, "the transaction with the defendant, is not a 
transaction in his business as a pawnbroker." The evidence 
was excluded on that ground. 

P:&ATT1 C. J. 1 1st Stra. 527, allowecl the declaration of a 
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wife as to what she had agreed to pay for nursing a child as 
good evidence to charge the husband. 

In Hughes, adm'r, v.,Stokes, adm'r, 1 Hay. 372, which was 
assumpsit for board and lodging; on the part of the defen
dant, it was offered in evidence that Mrs. Hughes hall ac
knowledged the accounts to have been discharged, or nearly 
so. This evidence was objected to; but the Court say "the 
wife, in the present case, acted as the agent or servant of 
the husband, and received his moneys. The business was 
carried on by her, and her declarations should be admitted 
to discharge Stokes." 

In Emerson v. Blanding, 1 Esp. 142, Lo;rd KENYON stated 
the rule of law to be, that when the wife acts for her hus
band, in any business by his consent, he thereby adopts her 
acts and must be bound by any admissions or acknowledg
ments made by her respecting the business. 

In the case of Welsh v. Carter, 1 Wend. 185, which was 
assumpsit on a promissory note given for a quantity of 
barrilla, sold by one Fitch as agent, and represented by him 
as of a good quality, but which turned out to be worthless; 
the defendant offered to prove declarations and representa
tions made by Fitch to sundry persons, subsequent to the 
sale to the defendant, relative to the value and quality of 
that portion of the article which remained on hand. This 
testimony was objected to but admitted. 

SUNDERLAND, J., in giving the opinion of the Court, said, 
"The declarations or representations of Fitch in relation 
to this same lot of barrilla, to other· persons, to whom he 
offered parcels of it for sale, subsequent to the sale to the 
defendant, I am inclined to think were properly admitted. 
Fitch was the agent for the plaintiff for the purpose of 
selling the whole lot of barrilla, and his agency continued 
until that was accomplished, or his power was withdrawn." 

In the case of McCormick v. Barnum, IO Wend. 104, 
one Baker had been employed as a surveyor to lay out the 
north half of a township into lots. It was proved on the 
trial that immediately thereafter, Baker, (who was dead at 
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the time of the trial,) said "he and Wood had been to exam
ine the division line near Copely; that ihey had found it to 
be as near right as two different surveyors would be likely 
to get it; that they had found it to be correct, and allotted 
the north half accordingly; and that they had made a field 
book and map of the survey, reported their proceedings to 
an agent of Harrison, and received payment for their ser
vices." Proof of these declarations was objected to, but 
tho evidence was received, and the full Court, SAVAGE, C. J., 

1 delivering the opinion, held they were properly received, 
as being declarations within the scope of his authority as 
agent. 

In Curtis v. Ingraham, 2 Vermont, 287, the declarations 
of the wife, who was proved to be the agent of the husband, 

, "that she had got rid of the demand ( in suit) and she 
was glad of it; that she had sold it to her son-in-law, Farn
ham, who was carrying on the suit," were admitted as com
petent evidence for tho defendant, who claimed to have set
tled the demand with Farnham. 

The Court in their opinion say, "her sayings must not be 
considered merely as acknowledgments of previously existing 
facts, but also as declaratory of the actual situation of Farn
ham, and the confidence that might be placed in him by the 
defendant." 

The admissions of an agent are binding upon his princi
pal if made within the scope and during the existence of 
his agency; but after his agency ceases, his admissions or 
statements are not binding. Levy v. Mitchell, 1 Eng. 138. 
· In the case of the Bank of Monroe v. Field, 2 Hill, 445, 

the declaration of the president of tho bank, that a note 
had been paid, made after an examination of the book, was 
admitted as proper evidence for the defendant as being part 
of the res gestce, on tho ground, that the president was a 
principal officer of the bank, and this being within the scope 
of his authority. 

In the case of State Bank v. Wilson o/ al., 1 Dev. N. C. 
R. 485, which was an action against th~ defendants as sure-
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ties on a note, it was proved at the trial, that the cashier, 
(who had died insolvent,) on being applied to by an agent 
of the defendants, to learn the situation of the debt, repli
ed, "that the indorsers were discharged, the debt hav• 
ing been paid by himself, and the whole business settled." 
The full Court, on advisement, held, that this testimony 
was properly admitted. There was no entry on the books 
of the bank showing that the note had been paid. 

It will be found difficult, perhaps impracticable, to recon
cile all the adjudicated cases, with any general rule, by 
which this kind of evidence is admitted or excluded. 

The distinction between subsequent declarations made by 
special agents, with powers limited to the performance of 
particular acts only, and the explanations of general agents, 
having under their control a general business, made with 
reference to their own acts within the scope of their au
thority, and during the continuation of their agency, does 
not seem at all times to have been kept in view. 

The reason for adopting the more extended rule, applica
ble to general agents, would seem to apply with peculiar 
force in the case at bar. The plaintiff is a banking cor
poration, an institution having numerous and important 
business transactions with the public. The general direction 
of its affairs is, it is true, under the supervision of a board 
of directors. But this board has little direct communica
tion with the public. The cashier is the officer with whom 
the customers of the bank transact a very large proportion 
of their business. He has the custody of all the notes, 
bills and other securities belonging to the bank. To him 
all payments are made, and by him all securities are sur• 
rendered, when paid. .As those securities are under his ex
clusive control, their condition must be, necessarily, within his 
personal knowledge, and his answers to inquiries made by 
persons interested, while in the discharge of his ordinary 
official duties, as to the conditions of such securities, are, in 
my opinion, acts clearly within the scope of his authority. 
To hold otherwise, would be to exceed the popular theory, 
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that such institutions are destitute of an important vital 
element possessed by natural persons, and to determine 
that they are also, practically, without any responsible 
organ of communication with the world. 

It is contended, that the books of the bank, its records of 
the acts of its directors, are the legitimate and proper evi
dence of its contracts and proceedings, and that the decla
rations of its officers can only be given in evidence, if at all, 
in relation to past transactions, when made in connexion 
with an examination of the books, thus being made a part 
of the transaction or res gestce. 

The books are the private property of the bank over 
which its customers have no control; and besides, the re
cords of the proceedings of the directors would not show 
what notes had, or had not been paid, even if they were 
accessible. But the question is not what could be shown 
by tho records i£ they were introduced as evidence, but 
whether the act of examining them changes the character 
of the declarations of the agent, in relation to past transac
tions, performed by the agent. Suppose the cashier in this 
case had examined the books on which the acts of the di
rectors were recorded, or any memoranda made by himself 
at the time of the payment of tho note, before making his 
declarations. Such examination would have constituted no 
part of the res gcstce of payment. At most it could only 
serve to refresh his recollection of a past transaction, and 
would be wholly useless, if his recollection was distinct 
without the reference. In one case he would state a fact 
within his own knowledge, from recollection; in the other 
he would state the same fact with his recollection refreshed 
by an examination of the books or memoranda. The prin
ciple of evidence would be the same in both cases. 

It is undoubtedly true that the bank is under no legal, 
and possibly no moral obligation to give information to its 
customers as to the condition of its securites or as to their 
liability on paper which the bank has discounted. Nor is 
an individual obliged to give information in relation to his 
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business transactions, past or present. In both cases the 
giving of such information may be a mere act of curtesy. 
Yet although a suit at law might not lie against an individ
ual who should be so discourteous as to. give false informa
tion, still his admissions or declarations would be competent 
evidence against him in an action where they were pertinent 
to the issue, and it is not perceived why the same rule 
should not apply to a bank. 

Onerous indeed is the situation of the customers of banks, 
if they can only obtain responsible information touching 
their liability upon notes in the custody of cashiers, by call
ing a meeting of directors, to answer a simple inquiry 
relating to transactions peculiarly within the knowledge 
of their casJ1iers, by a formal, official resolution of the 
board. · 

From these considerations, I ,3,m of the opinion, that both 
:upon principle and authority, the declarations of the cashier 
were properly admitted. The degree of credit they were 
entitled to should be determined by the circumstances under 
which they were mad.e. 

The next instruction to which objection is taken i.s so 
intimately connected with the one which has already been 
considered, as necessarily to stand or fall with it. I think 
it was concct. .State Bank v. Wilso,n, 1 Dev. 485. 

APPLETON, J. - If a surety having security for his liability 
should surrender the same, or, if having an opportunity to 
obtain indemnity, he should omit obtaining it in conse
quence of receiving information from the creditor, that the 
debt for which he was liable, is paid, ho is discharged from 
such liability, though the creditor was in mistake, the debt 
not. having been paid. Baker v. Briggs, 8 Pick. 123; 
JVaters v. Creugh, 4 Shu. & Per. 410. 

Corporations and individuals arc alike subject to the gen
<eral rules of law. The facts which would discharge a surety, 
where the creditor is an individual, should have tho same 
<effect where that relation is sustained by a corporation. 

VoL. xxxvu. 68 
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Individuals can act personally or by the intervention of 
agents. The action of corporations is by a vote of the cor
porate body and by their duly appointed agents. 

The duties of a cashier arc well defined and clearly under• 
stood. He is the principal agent of the lJank, through whom 
communications relating to its business transactions arc 
made. The notes or bills deposited with, or discounted by 
the bank are in his custody and under his control. All pay
ments are made to him, and when notes or bills arc paid he 
delivers the same to the party by whom such payments are 
made. 

If notes or bills, whether deposited or discounted, are not 
paid at maturity, it is his duty to notify the indorsers or 
cause them to be notified, and if he neglects this duty, the 
bank is liable for his omission. 

Tho indorser or surety is lJonnd to perform the contrac1 
of his principal, when notified of his failure. If bound to 
pay, he must have a right to know at any time, the then 
present condition of his liability. The note or bill, though 
not paid at maturity, may since have been paid in whole or 
in part. The bank may have taken collateral security and 
npon payment by an indorser, he is entitled to all the rights 
of subrogation. Whether there is collateral security or not, 
he is entitled to the possession of the note or bill when 
paid by him as evidence of hi::; rights against his principal, 
or against those who may ha,·o preceded him as indor;;er3. 

The indorser or surety may well claim to kno-w at any 
time the then present condition and extent of his liability; 
to ascertain his rii;Ms and duties, so that he may be in a 
condition to claim the one and perform the other. The 
cashier is tho indiddual, who has the rightful custody of the 
paper discounted, and to whom payment is to be made, 
The books of the hank show what has been discounted and 
what payments have been made, and are under his control, 
The cashier is therefore the officer of the bank, to whom 
application is to be made by a party interested, to ascertain 
at any time the then condition of his liability. 
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In giving the desired information, the cashier, when called 
upon for that purpose at the bank, may give his recollection 
or he may examine particularly, the books of the bank, and 
state the result of such examination. It is for him to de
termine the degree of attention he will bestow upon the 
subject matter before him. Whether tho information given 
is tho result of a more or less careful examination, whether 
it be verbal or in writing, the same rule as to its admissi
bility must apply. If his official certificate would be evi
dence, his declarations at the bank during banking hours 
to one interested and having a right to inquire must be 
equally admissible. If injurious consequences result from 
negligence, falsehood or fraud in the communications made, 
and a loss follows therefrom, it should be borne rather by 
the bank than by one whose only fault it is, that he relied 
upon tho statements of its accredited agent. 

The inquiry in this case was made of the cashier at his 
regular place of business during banking hours, and while 
he was in the exercise of his official duties. It was made 
by one having an interest in the inquiry, or by his agent. 
It was made of the cashier as an officer of the bank, and 
because he was such officer. Tho information given by him 
was given while in the transaction of his official business, 
and not by him as an individual. I cannot regard this other 
than the acts of an agent in and about the business of his 
agency, and within tho scope of his official duty. It is the 
ascertainment of the present relation of a supposed surety 
to the bank, whether a liability formerly existing still re
mains. It is not a statement of the past, but a present 
transaction relating to tho proper business of the bank. If 
then the cashier is to be regarded as acting officially in 
giving information to a surety rightfully inquiring of him 
at the bank of the then present condition of his liability, 
the same consequences should result against the bank from 
this information, if erroneous, as would result in case the 
_cashier had been the owner, against him. 

If the surety with the money of his principal should pay 
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the note or draft upon which he is liable at the bank, and 
in banking hours, it would not be questioned that the cash
ier in receiving it, was acting in the discharge of his duty 
as such officer. If the surety with the money of his princi
'pal should, at the same time and place, offer to pay such 
money and should receive the information of such cashier 
that the note had been paid and surrendered to the princi
pal, he would be equally acting officially as if he received 
the money and applied it to the discharge of the note or 
draft upon which the person paying it was liable. If in 
such case, acting upon. the information thus received, the 
surety should surrender his security to his principal, it will 
hardly be contended that another and different rule should 
exist where the claim is held by a corporation, than would 
obtain if the cashier had been the owner and had made the 
same statements. So if the surety, having ample indem
nity for his protection, should apply to ascertain whether 
it will be required or not, and should be told that the note 
or bill was paid, and in consequence thereof should give up 
to his principal the property which he would otherwise have 
appropriated to its payment; is it easy to perceive why the 
bank should be exempted from the operation of those rules 
of law which in a similar case would have discharged such 
surety had the note belonged to the cashier? 

Neither the declarations of the holder of the note, when 
he is an individual, nor those of an agent, when, as in this 
case, his principal is a corporation, arc conclusive. If the 
information thus given is erroneous, and no injury should 
result from it, or if the error should be seasonably correct
ed, the bank should not suffer. 'l'he principle upon which 
the surety is relieved, is that his condition has been injuri
ously affected by the wrongful or negligent acts of the bank 
or its agent. If no· such injury has arisen, then the grounds 
upon which the surety rests his claim for exoneration from 
liability, no longer exist. 

The cashier is not bound to answer impertinent inquiries, 
or to satisfy idle curiosity. The surety may apply person-
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ally or by agent. If any question as to the authority of 
the agent to make the inquides should arise, the cashier 
may withhold the information until he shall be reasonably 
satisfied they are made at the instance and in behalf of the 
party interested. 

Whether the bond of the cashier would, in this and simi
lar instances, protect the hank from the consequences of his 
neglect, must be determined by the language the parties may 
have used in drafting it. It may or it may not. Whether 
the action of the cashier in a particular case, was or was 
not within tlie scope of his authority, depends upon the ex
tent and limits of his agency, rather than upon the peculiar 
form of indemnity which he may have given his principal. 

The bank is bound to know the character of its officer~. 
It holds them out as entitled to confidence. If they are 
negligent, unfaithful or dishonest, it should, suffer the conse
quences of such negligence, unfaithfulness or dishonesty. 
Any other result would relieve the bank from the effects of 
the misconduct of its agents and impose them upon stran
gers, who have no choice in their selection nor control over 
their action. 

The questions involved in the decision of this case are of 
no slight importance. For this cause, I have deemed it ex
pedient briefly to state the reasons which have induced me 
to dissent from the conclusions to which the majority of the 
Court have arrived. 

HASKELL versus MATHEWS. 

An action on a note payable in "legal services on demand," cannot be main
tained, without proof of a demand, and the nature of the services required 
of the promisor made known to him; unless it is shown that he is disabled 

or disqualified to perform the contract. 

When such a contract has been made, the promisee has a reasonable time in 
which he may require it to be performed, without unexpected expense or 
inconvenience to himself in obtaining it. 
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But the promisor is not bound to remain in the place or vicinity, where the 
contract was made, for any period it may suit the promisee to wait, before 
he makes a demand for its performance. 

Even his removal out of the State, after a reasonable time has elapsed 
in which the promisee might have demanded and received the services, 
will not make the promisor liable to an action on the contract, unless an 
occasion for such services be proved. 

ON REPORT from Nisi Pritts, TENNEY, J., presiding . 
.A.ssuMPSIT. The general issue was pleaded. 
The note declared on was dated at Clinton, Jan. 28, 1840, 

payable to order of plaintiff" in legal services" on demand. 
The writ was dated July 17, 1851. 

At the time the note was given, the plaintiff was a trader 
living in Clinton, and the defendant an attorney at law, 
hiring an office in the same building. 

In 184f and 1848, two small indorsements were made 
upon the note for writs made by defendant in part pay
ment. 

Mathews lived in the town of Clinton in the fall of 1840, 
and part of the winter of 1841; he then removed to Water
ville, five miles distant, and there commenced publishing a 
newspaper, and had a sign as attorney at law. 

In 1843, he removed to Gardiner, and there published a 
paper; and in 1847, removed to Boston, where he has since 
resided and published a paper. · 

'fhe case was taken from the jury and submitted to the 
Court for such judgment as the law upon these facts re
quired. 

Paine, for the defendant. 

Smith, for tho plaintiff, cited Chipman on Cont. 3'0; 
Dunn v. Marston, 34 Maine, 379; Newcomb v. Brackett, 
16 Mass. 165; Brown v. Gammon, 14 Maine, 276; Chitty 
on Cont. 571. 

SHEPLEY, C. J. --The contract of the defendant to pay in 
legal services on demand, did not prescribe the place, where 
those services should be performed. While the defendant, 
by a fair construction of it, would not be at liberty to con-
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duct so as to prevent the plaintiff from obtaining payment 
within a reasonable time without. incurring unexpected ex• 
pense or inconvenience, it could not be so construed as to 
require the defendant to remain in a particular office or to 
reside in a particular place for any period, that it might 
please the plaintiff to wait before he made a request for 
payment. . 

The contract was of such a character, that the defendant 
could not perform it, until he was requested to do so, nor 
until the services desired were made known to him. 

He appears to have continued to reside for three months 
or more in the place where the contract was made; and for 
more than two years afterward within about five miles from 
it, where, without great inconvenience or expense, he might 
have been requested to perform the services at the place, 
where the contract was made, if it were important to the 
plaintiff, that they should he performed there. 

No demand for performance appears to have been made 
at any time or place. Nor does the defendant appear to 
have been disabled or disqualified to perform. Or that 
the plaintiff had any occasion for the legal :,ervices of the 
defendant after his removal from the State. 

Plaintiff nonsuit. 

TENNEY, APPLETON, RrcE and CUTTING, J. J., concurred. 

BEEMA..'lf versus LAWTON. 

A mortgage of personal property, to be valid against others than the partiM 
to it, must be recorded, or the possession of the property taken and retained 
by the mortgagee. 

A like possession is necessary to constitute a pawn or pledge. 

A mere e:tecutory agreement with defendant, in relation to personal pro• 
perty remaining in possession of the owner, confers on him no right of 
property or of possession. 

And instructions upon a matter which cannot affect the party excepting, are 
immaterial. 

ON EXCEPTIONS from Nisi Prius, RICE, J,, presiding. 



544 MIDDLE DISTRICT. 

Beeman v. Lawton. 

TROVER, for the conversion of a Piano Forte. 
Both parties claimed under one Bartlett, who mortgaged 

it to defendant, in Feb. 1851, which mortgage was recorded, 
and some months after, (Nov. 4, 1851,) gave a bill of sale of 
it to plaintiff, but ho could prove no delivery or possession. 

The plaintiff introduced evidence tending to show, that 
tho mortgage was made with the design of defeating the 
creditors of Bartlett. 

Tho defendant proved by his partner in business, ( after 
a release by him of all his interest in the piano,) that in 
May, 1851, Bartlett wished him to become surety for him 
on a poor debtor's bond. He declined. Bartlett then said 
to defendant, " yo 11 have that piano, if you will sign the 
bond, and I dont hold you harmless, you take tho piano 
and sell it or keep it, as you see fit." Tho defo1Jdant and 
his partner signed the bond. 

In tho succeeding fall the defendant took the piano into 
his possession. 

In the spring of 1853, the witness paid the execution 
upon which the ·bond was given, out 0£: the partnership 
funds, amounting to one hundred and forty dollars. 

The Judge instructed the jury that if Bartlett authorized 
the defendant to sell or keep the piano, in consideration 
that his partner would sign the bond, then the release of 
said witness to defendant, discharged the defendant's claim. 

The verdict was for plaintiff, and defendant excepted. 

Paine 9'" Clay, for defendant. 

Danforth o/ Woods, for plaintiff. 

APPLE'I'oN, J. --It appears that on February 27, 1851, 
one Bartlett, from whom both parties derive title, executed 
a mortgage of the piano in dispute, to the defendant, who 
in the fall following took tho same into his possession. The 
plaintiff's bill of sa.le was dated November 4, 1851. As be
tween those opposing titles, that of the defendant was prior 
and possession was acquired under it, but it was resisted on 
the ground that it was fraudulent. No exceptions having 
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been taken to the 'instructions on this branch of the case, 
they must be deemed correct. Indeed it was conceded that 
the instructions given did not apply to the written mort
gage, so that the question to be considered is whether they 
are erroneous in reference to the subject matter to which 
they were specially applicable. The verdict of the jury, 
which was for the plaintiff, tends to establish the fact that 
the written mortgage was fraudulent or invalid for some 
other cause, as unless such had been the case, the defendant, 
being in possession under a title prior to the plaintiff, must 
necessarily have been entitled to a verdict. 

It appears that in May, 1851, Bartlett called on S. W. 
Lawton, a witness in the case, with his brother, the defend
ant. Bartlett wished the witness to execute as surety for 
him a poor debtor's bond, which he declined. He then 
turned to the defendant and said "you have the piano, and 
if you will sign the bond and I don't hold you harmler::s, 
you take the piano and sell it or keep it, as you see fit." 
The witness signed the bond. Last spring the witness paid 
the execution upon which the bond was taken, out of the 
joint funds of the defendant and himself, they being part
ners. The amount paid was one hundred and forty dollars. 
It is in reference to this transaction that the instructions 
complained of 'Yere given. 

It is to be observed, that at this time the defendant was 
not in possession, so that the conversation related to a 
piano of which he neither had possession, nor (the mort
gage being for some cause void,) the right to possession. 
The defendant claimed that this transaction constituted a 
mortgage, but such was not its character. By R. S., e. 125, 
§ 32, no mortgage " shall be valid against any other persons 
than the parties thereto, unless possession of the mortgaged 
property be delivered to and retained by the mortgagee; or 
unless the mortgage has been or shall be recorded by the 
clerk of the town where the mortgager resides." A deliv
ery of personal property for security, is not a transfer on 
condition, and does not constitute a mortgage thereof, but 

VOL. XXXVII, 69 
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a pledge merely. .Eastman v. Avery, 23 Maine, 248. So 
that even if the piano had been delivered for the purposes 
of security, the defendant could not have held the property 
as mortgagee. Much more will it not constitute a mortgage, 
when the property is neither present nor delivered. 

The defendant slwws no right to retain the property as a 
pawn or pledge. To constitute a pawn or pledge, there 
must be a delivery and retention of the possession of the 
thing pawned. If the pawnee give up the possess:ion to the 
pawner, his rights are gone. The clement of possession 
failing, there can he no pawn nor pledge. Story on Bail
ments, § 300; Hai1en v. Law, 2 N. H. 16; Bonsey v. Amee1 

8 Pick. 236. It can at most be viewed only as a mere cx
ecutory agreement, conferring no rights of possession or 
property over the thing to which it related. 

The witness Lawton, was neither mortgagee, :pawnee nor 
vendee, and could confer no right on the defendant to re
tain possession, nor would his release be of any avail. As 
by the transaction of :May, no rights were acquired by the 
defendant or the witness, and as the instructions related 
thereto, they must he regarded as immaterial. 

· · .Ex·ceptions overrilled. 

SHEPLEY, C. J., and 1'mmEY and CUTTING, J. J., concurred. 

SMI'l'H, complainant, versus LINT. 

A complaint under the bastardy Act is in the nature of a civil snit, and should. 
be entered at the term of the Court for the transaction of civil business. 

If, pending such complaint, and before a trial, the child dies, the putative 
father is, nevertheless, chargeable with the expenses prior ta its death. 

ON FACTS AGR.8ED. 

COMPLAINT unc1cr c. 131, R. S., which was entered at the 
April term of the District Court for the trial of civil actions 
in 1852. 

At that time thoro wore separate terms fixed by law for 
the trial of criminal matters. 
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The child was born alive but died in August, 1852, at the 
age of eight months. The defendant was its admitted 
father. 

Before pleading, the defendant filed a motion to have the 
prosecution dismissed, because it was entered at the civil 
and not at the criminal term of the court . 

.A.t the March term, 1854, of the Supreme Judicial Court, 
it was contended by the defendant that no further proceed
ings could be had on this process, the child having decjased 
before any trial in the case. 

It was then agreed to submit the determination of the 
case to the full Court, upon the preceding facts, and if the 
_process was rightfully entered and it is comp~tent for 
the Court to make any order against the defendant, for the 
maintenance of said child, then thl;l defendant to be heard 
as to the amount with which he shall stand charged. 

E. Abbott, for defendant. 

A. Libbey, for complainant . 

.APPLETON, J. - It has been decided that a complaint 
under the bastardy .Act is to be deemed a civil suit, and as 
such it should be entered at the term held for the transac
tion of civil business. Mahoney v. Crowley, 36 Maine, 486. 

The object of the statute relating to bastard children and 
•their maintenance was to compel the putative father to aid 
in supporting his illicit offspring. The expenses for the 
maintenance of an illegitimate child commence at its birth. 
They include what may be necessary for its support and 
comfort. The liability of the father is coextensive with 
that of the mother and relates to the past as well as the 
future. The order of court, charging him with maintenance, 
embraces expenses which have been, as well as those which 
may be, incurred. The death of the child relieves the father 
from future support, but furnishes no discharge as to the 
past. If it were otherwise, if the order were prospective 
only in its operation, it would afford direct inducement for 
delay, as the longer the termination of the suit could be de-
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ferred, the less would be the burthen imposed upon the 
father. 

The R S., c. 131, § 7, provides for filing a declaration 
and specifies the facts to be therein set forth, the proof of 
which are necessary for the successful maintenance of the 
suit. If, upon such declaration, the jury should find the re
spondent guilty, then, by § 9, 11 he shall be adjudged by the 
Court the father of such child, and stand charged with the 
maintenance thereof." AU this may be done, whether at 
this time the child be living or not. The order of court 
may embrace the past and the future, or it may relate only 
to the past, as the exigencies of the case may require. Ken
niston v. Rowe, 16 Maine, 38. Any other or different con
struction would limit and restrain the just and beneficial 
operation of this statute. 

SHEPLEY:-, C. J., and TENNEY, RICE and CUTTING, J. J., con
curred. 

ELLIS versus WHITTIER. 

The provision of R. S., c. 115, § 56, giving costs to the prevailing party. 
prevails in all cases, except when specially limited by some other statute. 

And the costs in an action are controlled by the laws in force when the judg
ment is rendered, and not by those in force when the action was commenced. 

Thus an action, commenced while c. 97, § 15, R. S., was in force, is not 
affected by it, if the judgment in the action is rendered after the absolute 
repeal of that statute. 

ON FACTS. AGREED. 
TRESPASS. The writ was dated Aug. 16, 1849, and con

tained two counts; one for breaking and entering plaintiff's 
close and taking a yoke of oxen and heifer, the other for 
taking the same property. The damages were laid at $100. 

The question was merely as to costs. 
In the late District Court, the plaintiff recovered a ver

dict at the December term, 1850, for taking the heifer only, 
$15,10, from which he appealed and recovered in the S11-
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preme Judical Court for the oxen and heifer $73,30. But 
the jury found the defendant not guilty as to breaking the 
close. 

Upon these facts the defendant claims costs since the ap
peal, and resists any claim of plaintiff for costs. 

J. S. Abbott, for the defendant, to sustain his view of the 
case, relied upon the fact that the action was in the Supreme 
Court, on appeal, long before the enactment of c. 246, of laws 
of 1852, and that, therefore, the costs should be regulated 
by R. S., c. 97, § 15, and cited Sawyer v. Bancroft, 21 Pick. 
210. 

Currier, for plaintiff. 

APPLETON, J. - By R. S., c. 115, § 56, it is enacted, that 
"in all actions the party prevailing shall be entitled to 
his legal costs." 1,'his general provision is to control in 
all cases, except when limited or restricted by some other 
statute. 

By R. S., c. 97, § 15, which establishes the District Court 
and determines its jurisdiction, a limitation is imposed on 
the costs of the plaintiff, and they are allowed the defend
ant, in a certain event, in case of appeal. By R. S., c. 96, 
§ 16,' the appellate jurisdiction of the Supreme Judicial 
Court, is" subject to the provisions of the 15th§ of c. 97." 
If R. S., c. 97, were now in force, it is obvious, that no ques
tion could arise. But by the .A.ct of 1852, c. 246, "the 
.A.ct establishing the District Court, and its jurisdiction, and 
all .A.cts additional thereto," were repealed, and the jurisdic
tion of that Court, was transferred to, and conferred upon 
the Supreme Judicial Court. The R. S., e. 97, was conse
quently, repealed by the .A.ct of 1852, c. 246. But if the 
provisions as to costs arising under§ 15, of that chapter, 
had been repealed, it is clear that the plaintiff would be 
entitled to his legal costs as the prevailing party. But 
whether the whole chapter or the particular section affect
ing costs be repealed, the result must be the same. 'l'here 
would not in either case be any valid and existing statute, 
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py virtue of which the general provisions of R. S., c. 115 
which give the prevailing party costs, would be limited or re
stricted. Neither would there be any A.ct by which the de
fendant could claim to recover costs. 

The decision in Sawyer v. Bancroft, 21 Pick. 211, has 
been relied upon by the learned counsel for the defendant. 
But that rests upon the construction of the repealing and 
saving clauses of the R. S. But in the A.ct of 1852, c. 246, 
there are no saving clauses whatever. It cannot therefore 
be deemed as applicable. 

The rights of parties are not to be governed by statutes 
which are repealed, but by those which are in force when 
judgment is rendered. 'l'he costs of a pending action may 
be changed or modified by a statute passed during its pen
dency. In Billings v. Segar, 11 Mass. 340, the Court held, 
that an action commenced was subject to the provisions of 
a subsequent statute as to costs. In Free~an v. Moyes, 
1 A.d. & EI. 338, executors were held liable to costs in 
actions brought before the passage of the statute giving 
them. In Commonwealth v. Cambridge, 4 Mete. 35, the 
Commonwealth was adjudged liable to costs in consequence 
of the provisions of an A.ct passed during the pendency 
of the cause. Indeed, it is difficult to perceive how costs 
can be allowed or refused under the provisions of a repeal
ed A.ct, when there is no saving clause to that effect in the 
repealing statute. 

The plaintiff is entitled to tax his costs as the prevailing 
party since his appeal, and they are denied the defendant. 

SHEPLEY, C. J., and TENNEY, RrcE and CUTTING, J. J., 
concurred. 

McKA.LLY versus KERSWELL. 

The joint liability of partners is severed by their death, and a claim against 
their estate cannot be prosecuted against their administrator, in one action, 
although the same individuals should administer on both estates. 
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Afte, an estate has been represented insolvent, a creditor rnnnot maintain 
an action against the administrator, unless his claim has been filed before 
the commissioners, should the estate even prove to be solvent. 

An action against an officer for neglect of serving a writ cannot be supported 
without proof of /,oss sustained by such omission. 

Where the creditor would enforce a lien claim on logs, by an attachment 
under the provision of c. 216 of the Acts of 1851, against an administrator 
of an estate represented to be insolvent, the nature of the claim must ap
pear in the writ itself. 

If in such suit it does not appear by the writ,.that a lien claim is sued for, 
no action can be maintained against the officer for neglecting to serve it. 

ON REPORT from Nisi Prins, RICE, J., presiding. 
CASE against the defendant, as a deputy sheriff for not 

making an attachment on a writ committed to him with 
special directions, and wh~ch he neglected to serve. 

When the plaintiff's attorney gave the writ to the defend
ant for service, he said he had already attached some logs, 
and that they were ample security for the lien claims. The 
attorney directed him to make a subsequent attachment on 
the lot of logs and complete the service by leaving a summons. 
The defendant said he would. After keeping the writ three 
months, the defendant returned it to plaintiff's attorney, 
without any service being made. 

The principal facts in the case will be found in the opin-
ion of the Court. 

The case was submitted to the full Court for a decision. 

J. S. Abbott, for defendant. 

C. Hinds, for plaintiff. 

APPLETON, J. -This was an action of the case against 
the defendant, a deputy sheriff, for neglecting to serve a 
writ in favor of the plaintiff against Peter S. Ellis, adminis
trator. 

The officer in the writ, was commanded to attach the 
goods and estate of Joseph Ellis and Benjamin H. Ellis, 
late of said Madison, now deceased, in the hands and posses
sion of Peter S. Ellis, of said Madison, administrator on the 
estate of said Joseph, and said Bcnj. H. Ellis." Both of 



552 l\IIDDLE DISTRICT. 

McNalJ.y v. Kerswell. 

those estates were represented insolvent at a probate c,ourt 
holden on the first Tuesday of l\Iay, 1851, and commissioners 
of insolvency appointed. The writ against the administrator 
is dated June 20, of the same year, and is brought to recover 
the balance of an account due from both estates, and for work 
and labor done in and about the business of the said Joseph 
and Benjamin II. Nothing in the writ indicates it to have 
been a lien debt, or that it was for work and labor done and 
performed upon any specific logs, whereby the plaintiff ac
quired a lien on the same. 

The defendant was described as the administrator on tho 
estate of Joseph and Benjamin H. Ellis. No joint action 
can be maintained against tho several administrators of de
ceased partners. Neither can it be against the same indi
vidual in his double capacity as administrator on the estates 
of each partner. 'rhe estates are separate. Tho duties of 
the administrator it1 regard to each, and the bonds given for 
the performance of those duties, are several and distinct. 
The demand, which was joint, is severed by death and all 
remedies for the enforcement of claims must be against the 
several administrators upon each, or if the same individual 
be administrator upon both estates, against him in each 
case as he is administrator upon the estate sought to be 
charged. 

The law is well :rnttled that upon tho issuing of a com
mission of insolvency, all attachments are dissolved. It is 
obvious that what is to be distributed should be freed from 
attachment. Martin v. Abbott, l Green!. 333. If tho es
tate is represented insolvent a creditor cannot sue the ad
ministrator, unless his claim has been filed before the com
missioners, though the estate finally prove to be actually 
solvent. Paine v. Nichols 1 15 Mass. 264; Dillingham ,. 
TVeston, 21 l\Iaine1 ~lG3. 

If the plaintiff was entitled to bring his claim within the 
provisions of the Act of 1851, c. 216, and by maintaining 
an action against the administrator, to enforce his lien on 
the logs by virtue of its provisions, the writ should have 
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disclosed those facts, so that the officer should know he was 
not called upon to act in violation of law. The writ dis
closed no such .facts. From any therein set forth, he not 
merely had no apparent justification in making an attach
ment, hut on the face of the proceedings he would have 
been without justification in so doing. He was not bound 
to assume the existence of a state of facts, which might 
bring the case within the purview of one statute, when the 
papers upon which he was required to act, commanded a 
palpable violation of another. 

The plaintiff does not show how, or in what way he has 
sustained any loss, and without such proof the action can-
not be sustained. Plaintiff nonsuit. 

SHEPLEY, C. J., and TENNEY, RICE and CUTTING, J. J., con
curred. 

PAGE, Petitioner for mandamus to the Court of County 
Commissioners. 

'\Vhere the inhabitants of a town neglect to open and build a legal road, laid 
out by the Commissioners, within the time limited for that purpose, they be
come liable to pay the expenses consequent on such neglect. 

The liability of the town to pay for the expenses of making the road, attaches 
at that time. 

Althou~h the territory over which the road is laid, was incorporated into 
another town before the road was opened and completed by the agent, this 
will not relieve the town, in which the road was when laid out and ordered 
to be opened, from its liability for the expenses of building it. 

ON FACTS AGREED. 
PETITION FOR MAND.A.MUS to the County Commissioners' 

Court. 
Upon proper proceedings, the County Commissioners laid 

out a county road in the town of Augusta, and allowed that 
town until December 1, 1848, to open and build the same. 

The road not being opened, at the August term of the 
Commissioners' Court in 1850, a petition was filed for an 
agent to be appointed to open the road. 

VOL, XXXVII, 70 
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At an adjourned term of that Court, held October. 23, 
1850, the petitioner was appointed agent, and commissioned 
on November 1, following. 

The agent accomplished his service to the satisfaction 
and acceptance of the Commissioners, a part of the road 
being finished prior to January 1, 1851, and the remaining 
part subsequent to March, 1851. 

The Legislature of tho State, by an act approved August 
12, 1850, incorporated the town of Kennebec, embracing 
within its corporate limits all that part of the city of Au
gusta over which the said road was located and constructed. 

The town of Kennebec held a town meetingr legally noti
fied, in September, 1850, and again in March, 1851. 

At the December term, 1851, of the County Commission
ers' Court, the petitioner presented his account for opening 
and making said road, and requested that they would notify 
tho town of Kennebec and city of Augusta. 

'l'he Commissioners refused to notify either, and to allow 
his account. 

Notice was given of this petition, and tho Commissioners, 
the town of Kennebec and city of Augusta appeared by 
their attorneys. 

The town of Kennebec and city of Augusta each claim, 
that if a mandamus is to issue to the Court of Conuty 
Commissioners, it should require the said Court to notify 
the other, as the municipal corporation solely interested m 
the settlement of the account. 

Yose, County Attorney, for Commissioners. 

Titcomb, for city of Augusta. 

Paine, for town of Kennebec. 

North ~· Fales, for petitioner. 

APPLETON, J. - It is admitted that the County Commis
sioners duly laid out the road in the town of Augusta, in re
lation to the making of which the controversy between these 
parties has arisen, and that the time allowed by law for con
structing the same expired on Dec. 1, 1848. The town hav~ 



KENNEBEC: 1854. 555 
--------

l'age, petitioner for Mandamus. 

ing neglected to open and complete the same, on the third 
day of August, 1850, Alden Sampson and others petitioned 
the Court of County Commissioners, at their August term 
holden at Augusta, to appoint an agent to open and make 
said road. 

On the 12th of August, 1850, the town of Kennebec was 
incorporated including within its limits the portion of Au
gusta over which the road passed, and it was duly organized 
under its Act of incorporation, in Sept. 1850. 

On the twenty-third day of October, 1850, the County 
Commissioners appointed this petitioner an agent to open 

I and make passable said road, which he did to their satisfac
tion and acceptance previously to March, 1851. 

It is conceded that the petitioner is entitled to compensa
tion for the services he has rendered in completing the road. 
The controversy is as to whether this liability attaches to 
the city of Augusta or to the town of Kennebec. 

The language of R. S., c. 25, § 40, is clear and explicit. 
It provides that" if any town liable to open and make or allow 
any highway or private way, duly ordered and accepted by 
the CQunty Commissioners, shall neglect to do so within the 
time limited by the provisions contained in this chapter, the 
said Commissioners, on application therefor, shall appoint 
an agent," &c. The agent thus appointed is to cause the 
road to be made by contract or otherwise. When the same 
shall be agreed to be made passable or altered, by contract, 
the agent is to file a certified copy of such contract in the 
office of the clerk of the Commissioners, who shall certify 
to the assessors of the town or plantation inte;ested the 
.amount he has contracted to give and the time within which 
by the contract it is to be completed. No account of such 
agent is to be allowed without notice to the town interested. 
"After the completion of the service of the agent and the 
final allowance of his accounts, the town shall be liable to 
pay all sums expended by the agent, with the incidental ex
penses of his agency and the settling of his accounts, ad
ju.dged by the said Commissioners to be reasonable, and the 
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amounts due on any contracts by him made; and if such 
town shall neglect to pay the same for thirty days the Com
missioners shall issue a warrant of distress therefor against 
such town." The town of Augusta on the first day of Dec. 
1848, was the town, which being liable to open and make 
the road, had neglected so to do. Its liability then attach
ed. No other existent corporation had been guilty of neg• 
lect. The town thus liable and thus guilty of neglect is the 
town against which the warrant of distress is finally to is
sue. The subsequent action of the County Commissioners, 
consequent upon the corporate neglect of the town liable, 
necessarily results from such neglect and is at the cost of 
the negligent corporation. The warrant of distress can 
issue only against the town originally lialile and guilty of 
neglect. The town of Augusta having be~m once liable, that 
liability remains unless it has in some way been removed. 

Nothing has been done by the Act incorporating the town 
of Kennebec, passed Aug. 12, 1850, (Special Acts, c. 355,) 
by which the town of Augusta has been relieved from· the 
burthen thus imposed. By § 3, "the highways also in said 
town of Kennebec, during the annual municipal year, are 
to remain chargeable respectively to the city and towns from, 
which said new town is taken." This section can have no 
such effect, for it leaves the city and towns originally liable 
as still chargeable. 

The County Commissioners, therefore, should give notice 
to the city of Augusta before proceeding to the allowance 
of the accounts of the petitioner. Writ to issue. 

SHEPLEY, C. J., and. TENNEY and CUTTING, J. J., concurred. 

MEANS versus WILLIAMSON. 

To make a sale of personaI property valid without a written eontract, where 
nothing is paid, there must be a legal delivery. 

13ut it is not necessary for such delivery, that the property should pass into the 
hands of the vendee; if it is so situated, that he is entitled to, and can 
rightfully take possession of it at his pleasure, the sale is perfected. 
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ON REPORT from Nisi Prius, RrcE, J., presiding . 
.A.ssuMPSIT. This action was commenced on Nov. 20, 

1850, on tho following account: - Oct. 6, 1849. For 1 
chaise and harness, $30,00. 

It appeared in evidence, that the defendant wished to buy 
a second hand chaise which was owned by the plaintiff. It 
was ·in the stable attached to the plaintiff's house. The 
parties went out _to look at it, and soon returned to the 
plaintiff's store and had a conversation as to the price of 
the chaise and manner of payment. The price of chaise 
and harness was $30,00, to be paid for in wood, at market 
price, part hard wood to be delivered the next winter, and 
part soft wood from the mill where the defendant then 
worked. 

The defendant spoke of not having at that time a proper 
place to keep the chaise; and said he should have to build 
a shed. The witness also said, that the substance of the 
conversation was, that the chaise was to remain where it 
was until the defendant should build his shed. 

The defendant never delivered any wood, or removed 
the chaise, nor has it been used by the plaintiff. 

The case was referred to the decision of the full Court, 
and submitted without argument. 

SHEPLEY, C. J. - 'I'he suit has been commenced to re
cover an agreed price for the sale of a chaise and harness. 
The testimony shows, that a bargain was completed for the 
sale at an agreed price, to be paid at a future time in wood 
at the market price. There having been no payment in 
part, or written contract, the question is, whether the sale 
was completed by a delivery. 

When the bargain was made the chaise was in the plain
tiff's stable, where it had been examined by the parties and 
the defendant had spoken of having no proper place to keep 
it, and that he should have to build a shed. The witness 
appears to have stated without objection, "the substance of 
the conversation was, that the chaise was to remain where 
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it was, until the defendant should build his shed." It was 
so to remain not as security for payment, but at the pleas
ure of the defendant, and for his accommodation. Nothing 
further remaining to be done; the sale was completed, if 
there was a legal delivery. :For that purpose it is not 
necessary, that the property should pass into the actual pos
session of the vendi:ie. 

When it was so situated, that he is entitled to, and can 
rightfully take possession of it at his pleasure, he is con
sidered as having actually received it, as the statute re
quires, although it may by his request have continued in the 
custody of the vendor. Houdlette v. Tallman, 14 Maine, 
400; Chapman v. Searle, 3 Pick. 38; Riddle v. Varnum, 
20 Pick. 280; Barrett v. Goddard, 3 Mason, 107. In the 
latter case, the cases bearing upon the question of such a 
delivery were examined, and Mr. Justice STORY stated, as 
his conclusion, "that :1 continuance of the possession of the 
vendor does not prevent the delivery being completed, if 
nothing further remains to be done on either side, and the 
possession is by mutual consent." 

The sale should not be regarded as defeated by a favor 
granted by the vendor to the vendee upon request. 

Defendant defaulted. 

TENNEY, RICE, .APPLETON and CUTTING, J. J., concurred. 

INHABITANTS OF WAYNE AND FAYETTE, Petitioners for certio
rari, versus COMMISSIONERS OF CoUNTY OF KENNEBEC. 

In laying out a highway, the Commissioners are not required to follow mi
nutely the line indicated in the petition, but a substantial compliance with 
it, under the exercise of a sound discretion, is all that is demanded. 

\Vhere neither public nor private injury appears to have been sustained, by 
a slight deviation in the road as located, from that prayed for, the Court, 
in the exercise of its discretionary power, will not interpose to vacate the 
proceedings. 

ON REPORT from Nisi Prius, RICE, J., presiding. 
PETITION for Certiorari. 
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'l'he facts in the case are disclosed in the opinion. The 
case was reported for the decision of the full Court. 

H. W. Paine, for petitioners. 

Vose and Bean, contra. 

RICE, J. - In the original proceedings there was an ap
peal taken from the decision of the County Commissioners, 
establishing the way referred to, under the provisions of c. 
28, statute of 1847, to the District Court. A committee 
was appointed by said Court, which committee after due 
proceedings had, made a report affirming the doings of the 
Commissioners, establishing said way. This report was ac
cepted by the District Court, and the judgment thereon cer
tified to the County Commissioners. The duty of that bo11rd 
then became imperative. They must proceed to lay out the 
way according to the judgment of the appellate court. 

There is no suggestion that the way thus established was 
not of common convenience and necessity. Upon the merits 
the parties were fully heard before two distinct tribunals, 
the County Commissioners, and the committee appointed 
by the District Court. The complaint now is, that in locat
ing the way, the line indicated in the original petition was 
not followed, and therefore no jurisdiction was obtained by 
the Commissioners. The petitioners asked for a way to be 
located, "beginning in the village of North Wayne and pass
ing up near the westerly margin of the pond lying north 
of said village, to near its upper end; thence near the west
erly margin of the stream emptying into said pond, to the 
county road near Fayette mills." 

Between the termini of the route thus indicated, are, as 
appears from the diagram presented at the argument, two 
ponds; one being very small, and lying north of, and near to, 
North Wayne village ; the other lying further north and being 
of much larger dimensions. The larger body of water, or 
pond, was obviously "the pond" referret to in the petition. 

The way, as located, commenced in North Wayne village 
and passed up on the easterly side of the small pond, and 
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crossing the stre.am between the two, continued northerly, 
passing up near the westerly margin of the larger pond. 
There is no precise point of departure in North Wayne vil
liage indicated in the petition, by reference to the stream or 
otherwise, which should require a location different from 
the one actually made. But it -is contended, that the loca
tion of the way where it enters the county road, near Fay
ette mills, should be near the westerly margin of the stream 
on the west side, whereas it was actually located on the east 
side of that point. If the Commissioners were required to 
follow the description in the petition in the location of 
ways, with the same precision that would be requisite in 
conveyancing, perhaps such might be the result. But we do 
not understand, that they are thus confined to the precise 
points indicated by the petitioners. 'l'o hold them to the 
observance of such rigid and exact rules in the location of 
ways, would be to deprive them of all right to exercise 
their judgment, so as to avoid local difficulties or make im
provements by partial deviations from the line indicated in 
the petition, and to compel them when obstacles should 
present themselves, either to suLject the public to the in
convenience occasioned thereLy, or the expense of their re
moval, or to abandon the route altogether. A construction 
which should thus limit and restrict their powers, would be 
unreasonable, and could not have been contemplated by the 
Legislature. In such case, the Commissioners are authoriz
ed to exercise a sound discretion. A substantial oLserv
ance of the route indicated in the petition is all that is re
quired. Windharn v. Cumberland County Commissioners, 
26 Maine, 406. 

We do not think there was such a departure in this case, 
from the route prayed for, as will authorize this Court, in 
the exercise of a discretionary power, to interfere for the 
purpose of ousting proceedings in which neither public nor 
private injury appars to have been sustained. 

Petition dismissed. 

SHEPLEY, C. J., and TENNEY, APPLETON an.d CUTTING, J. 
J., concurred. 
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lNHA&ITANTS OF WrnsLow, Pet'rs for certiorari, versus 
COUNTY COMMISSIONERS OF KENNEBE6. 

By R. S., c. 14, § 18, it is 'provided, that if after notice by the assessors, an 
,inhabitlltnt of the town shall not bring in the required lists, (for the pur
poses of taxation,) he shall be thereby barred of his right to make appli
cation to the County Commissioners for any abatement of the assessment 
on him, unless he shall make it appear that he was 1mable to offer such 
list at the time appointed. 

Before this mode of redress can be made available by any inhabitant, he 
must personally carry in sirch list to the assessors, and be ready to make 
oath to its correctness, if required; or make it appear to the Co=issioners 
that he was unable to offer such list at the time appointed. 

Although the Commlssionets make an abatement without authority, and, 
from the whole case, it appears that no injury has been done to the town 
by their proceedings, the writ of certiorari will be denied. 

ON EXCEPTIONS from Nisi Prius, RICE, J., presiding. 
PETITION FOR THE WmT OF CERTIORARI. 
The assessors of the town of Winslow, about the mid

dle of April, 1850, posted up notices in that town, notify
ing the inhabitants there-of, to bring in to them, true and 
perfect lists of their polls and estates, not exempt, by law, 
from taxation, as of the 1st of May, 1850. 

It was admitted that one Joseph Eaton, one of the inhab
itants of that town, presented no such list, but sent in to the 
assessors such a Jist by the hand of a third person, on May 
20, 1850. 

Eaton complained to the assessors, that the valuation of 
his estate was greatly overrated and asked for an abate
ment. This was denied, and he then applied to the County 
Commissioners. 

On the hearing before the Commissioners, the then re
spondents mo'7ed, that the petition of said Eaton should be 
dismissed, for want of compliance on his part with the pro
visions of R. S., c. 14, § 18. 

The Commissioners denied the motion, and considered 
that said Eaton was overrated, and ordered a reimburse
ment to him from the treasury of said town of $6,76, for 
money tax, and $3,86, for highway tax, of that year. 

VoL. XXXVII, 71 

.. 



562 MIDDLE DISTRICT. 

Winslow v. County Commissioners. 

The reasons alle!~ed, that the proceedings and records are 
erroneous, were, that said motion should have been granted, 
and that the Commissioners had no right to order the re• 
imbursement to said. Eaton of the sums mentioned. 

The presiding Judge refused to grant the writ, and the 
petitioners filed exceptions. 

Drummond, for petitioners. 

Paine, contra. 

CUTTING, J. - For the purpose of defending our consti
tutional and "unalienable rights," it becomes necessary an• 
nually to raise money by taxation; and consequently that 
each citizen should contribute his proportion according to 
the amount of his property to be protected; to ascertain 
which the Legislature has established certain rules and modes 
of procedure. (R. S., c. 14, §§ 17, 18, 19.) 

By these sections it clearly appears, that each inhabitant 
of a town, being possessed of property therein, liable to be 
taxed, is not only required to make a perfect list of such 
property, but also to bring it in to the assessors, and be per
sonally before them and ready to make oath, if required, 
that the same is true. But when a list is brought in by an
other, no opportunity is afforded for ascertaining by the 
oath of the party, who best or only knows, its truth or falsi
ty. Hence, if he neglect, he is barred of his right to an 
abatement, unless it shall be made to appear that he was un
able to offer such list at the time appointed. 

The case finds that the person applying for, and obtaiuing1 

an abatement, did not personally hand in his list, and no 
reason is offered or excuse made for such neglect. The true 
reason in some cases may be a willingness to avoid the oath1 

in which event the party delinquent throws himself upon 
the final judgment and discretion of the assessors. In this 
instance the County Commissioners erred in making the 
abatement. 

But the case further discloses that no real injury has been 
done to the petitioners; for it is admitted that such a list 
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was before the assessors, as they had notified to be pro
duced, which was a true and perfect list, and it could not 
have been made more true and perfect, even by an oath. 

For this cause the exceptions are overruled and the peti
tion must be dismissed. 

• SHEPLEY, C. J., and TENNEY and APPLETON, J. J., con-
curred. 

w O0DW ARD o/ al. versu,1; w ARE t al. 

:By R. S., c. 1151 § 12, in actions of contract, pending in court, the plaintiff 
may, on motion, amend his writ, by inserting the names of other persons, 
as defendants, and service being made upon them, such additional defend
ants shall be deemed parties to the suit, and may plead to the action accord
ingly. 

In a suit on a joint and several promissory note, commenced against the prin
cipal alone, and under this section amended by making the surety a party 
after six yea.rs from the time the cause of action accrued; such surety may 
interpose the limitation bar to prevent a recovery against him. 

'Whether the statute of limitations could be made available, by a party thus 
made a defendant by amendment, where the contract sued was incapable of 
being severed., quere. 

ON FACTS AGREED. 
AssUMPSIT on two promissory notes, dated December 1st, 

1846, and signed P. M:. Ware, principal, S. W. Weston, 
.Stephen Webber, sureties, one payable in three, the other in 
six months from its date. 

The writ, dated Nov. 14, 1851, was made against Ware, 
alone, and service made, and the action entered at the late 
District Court, December term, 1851. The action was con
tinued from term to term, until the November term of the 
Supreme Judicial Court, for 1853, when leave was obtained 
to amend the writ by the insertion of the names of the 
sureties, as defendants, which was done, and in Feb. 1854, 
service thereof was made upon them. 

At the following March term, Webber appeared and plead
ed the .statute of limitations. Weston did not appear. 
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As to Webber's liability, the question was submitted t0 
the determination of the Court. 

Chadwick, for defendant. 

Danforth 9'" Woods, for plaintiff. 

CUTTING, J~-Had the action been commenced against 
either of the sureties, instead of the principal, within the 
six years after the notes had become due, and judgment had 
been recovered anal satisfied, then according to the decisions 
in Crosby v. Wyatt, 23 Maine, 156, and Odell v. lJanctr 
33 Maine, 182, cited by the plaintiffs' counsel, such judg
ment debtor might seek contribution of his co-surety, or 
the whole amount of the principal, notwithstanding the six 
years had elapsed. But such a principle is not involved in 
the case now under consideration. 

Revised Statutes:, c. 115, § 12, provides, that" in any ac
tion on contract, express or implied, the plaintiff may, on 
motion, amend his writ, by inserting therein the names of 
any other person or persons as defendants, and the Court 
may order a copy of the writ, and the order of the Court 
thereon indorsed, to be served on such additional defend
ant, and his property to be attached in the same manner, as 
in case of original writs; and on return of s1tch se,rvice and 
attachment, if any shall be made, such additional defendant 
or defendants shall be deemed parties to the suit, an~ may 
plead to the action accordingly." 

By virtue of this section the plaintiffs, by leave of Court, 
have amended thefr writ, by inserting the names of two 
other defendants, who appear to have been sureties on the 
contracts sued; one of whom appears and pleads the stat
ute of limitations. It further appears, that the amendment 
was made more than six years after the notes had become 
due; and the question presented is, whether under the cir
cumstances such plea can be available under the twelfth sec
tion ; or in other words, whether the original suit can be 
said to have been legally commenced against the sureties at 
the time of its date .. 
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It is• a rule of law, that a statute of doubtful import, is 
to be expounded, not according to the letter, but according 
to the intention of its makers, and so as to reach all cases 
within the mischiefs to be remedied. .A.t common law a 
suit might be abated for non-joinder of all the joint con
tractors, if within the jurisdiction. .A.nd it not unfrequent
ly occurred, that the plaintiffs failed in their suits for such 
cause, especially in actions against partners, wh~re it was 
difficult to ascertain all the members of the company; and 
thus a party, having a good cause of action and guilty of no 
apparent negligence, often, instead of recovering judgment, 
was himself compelled to pay an execution for costs. Such 
was the mischief, and this twelfth section was intended as 
a remedy. .A.nd in such cases, where the claim is prosecuted 
substantially against the company, we would not say, that 
any member of it, not originally sued, might not be cited 
in and made a party and subjected to the same liabilities, as 
though his name had been originally inserted in the writ. 
Such construction would give to the section its full force 
and effect, without militating in any degree against the legal 
maxim, that "the laws assist those who are vigilant, nat 
those who sleep over their rights." 

But in such contracts there can be no severance, whereas 
in this case a question of a different charaoter is presented. 
This suit is brought on notes, wherein the promisors obli
gate themselves jointly and severally to pay at certain spe
cified times; on which it was optional with the plaintiffs 
to have sued them jointly or severally; they selected the 
latter mode and brought their suit against the one, who was 
the principal in the notes. They might at the same time 
have included ·the others in the suit, or have commenced 
separate suits against them, but they saw fit to sever the 
contracts, and after the statute of limitations had barred 
their claim against the sureties, they now seek to associate 
them with the principal in their original writ, and thus 
avoid the statute's otherwise legal operation. The inser
tion of other defendants in the writ was an ex parte pro-



566 MIDDLE DISTRICT. 

Woodward v. Ware. 

ceeding, and although it seems to have been authorized by 
the letter of the statute, yet, as before intimated, doubts 
may be entertained, whether in all cases it was so intended. 
Until the additional defendant's name is inserted, and ser
vice of the amended writ made upon him, he is not deemed 
such a party to the suit as would authorize him to plead to 
the action; consequently, he can be guilty of no laches in 
not opposing such preliminary proceedings. But when duly 
in Court, it is contended he is subjected to the same rules 
of pleading as an original defendant. If so, he is placed in 
a worse position, than he would have been, had his name 
been originally in the writ, for he would lose his right to 
file certain motions and pleas in . abatement, which can be 
done only at the term, when the action is first entered. 
We think that such is not the true construction of the 12th 
section. Although it provides, that "such additional de
fendant or defendants, shall be deemed parties to the suit," 
it does not say, that they shall be deemed original p·arties. 
It further provides, that "they may plead to the action ac
cordingly." This language is not imperative, that the plea 
shall have relation only to the date of the writ, if so, it 
could be only by means of a fiction, which the law never 
tolerates to work injustice. 

We perceive nothing in that section designed to affect 
the statute of limitations, and we are not at liberty to 
affect it by construction. The contracts were capable of a 
severance, and they were severed by the voluntary act of the 
plaintiffs, and if, afterwards, they saw fit to join all the 
promisors in their writ, instead of bringing separate suits, 
they can avail themselves of no other right than they would 
have had, if they had pursued the latter remedy. Neither 
should the defendants be debarred from setting up the same 
defence. Consequently Webber must he discharged. 

SHEPLEY, C. J., and TENNEY, RICE and APPLETON, J. J., 
concurred. 
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RULES 
OJ! THE 

SUPREME JUDICIAL COURT, 

OF TR]', 

STATE OF MAINEw 

AT PENOBSCOT, JUL"i' TEBM:, 1855, 

OitbERED, that the following Ruuls .AND ORDERS, are or• 
dained and established, as the rules for regulating and con• 
ducting business in this Court :-

1. OF TliFJ ADMISSION OF .A.'rTORNEYS OF THFJ COURTS OF .A.'lf• 

OTHER ST.A.TE. 

Any person, who shall have been admitted an attorney of 
the highest Judicial Court of any other State, in which he 
shall dwell, and afterwards shall become an inhabitant of this 
State, may be admitted an ettorney or counselor of thig 
Court, at the discretion of the Justices thereof, after due in
quiry and information concerning his moral character and 
professional qualifications; such person having first conform
ed to the requisition of the statute regulating the admission 
of attorneys, ' 
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2. OF THE TIME OF EN'l'RY OF AC'rIONS, 

No civil action shall be entered after the first day of the 
term, unless by consent of the adverse party, and by leave 
of the Court; or unless the Court shall allow the same upon 
p:r:oof that the entry was prevented by inevitable accident, 
or other sufficient causes; and in all cases the christian and 
surname of the parties, and of each trustee shall be entered 
upon the docket. Writs are to be filed before entry of the 
action, and arc to remain on file. And any action may be 
made a mis-entry at any time during the first term, upon 
proof that the a~tion was settled before the sitting of the 
Court. 

3. OF THE ENTRY OF THE ATTORNEY'S NAME ON THE CLERK'S 

DOCKET, AND OF A P.A.RTY'S CHANGING HIS ATTORNEY. 

Upon the entry of e,ery action or appeal, tho name of the 
plaintiff's or apfellant's attorney shall be entered at tho 
same time on the Clerk's docket, and in default thereof, a 
nonsuit may be entered; and after the entry of the action 
or appeal, before the call of the new docket, the attorney 
of the defendant or respondent shall cause his name to be 
entered on the same docket as such attorney, and if it be 
not so entered, the defendant or respondent may be default• 
ed. And if either party shall change his attorney, pending 
the suit, the name of the new attorney shall be substituted 
on the docket for that of the former Attorney, and notice 
thereof given to the adverse party in writing. And until 
such notice of the change of an attorney, all notices given 
to or by the attorney first appointed, shall be considered in 
all respects as notice to, or from his client, excepting only 
such cases in which by law the notice is required to be given 
to the party personally: Provided however, that nothing in 
this rule contained, shall be construed to prevent either 
party in a suit, from appearing for himself, in the manner 
provided by law; and in such case the party so appearing 
·shall be subject to all and the same rules that are or may be 
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provided for Attorneys in like cases, so far as the same are 
~pplicable. 

4. OF AMENDMENTS IN MATTERS OF FORM. 

Amendments in matters of form will be allowed as of 
,course, on motion; but if the defect or want of form

1 
be 

shown as cause of demurrer, the Court will impose terms 0:1 

the party amending. 

5 . .OF A1I.8NDJIIENTS IN MATTERS OF SUBSTANCE. 

Amendments in matters of substance may be made, in the 
discretion of the Court, on payment o.f costs, or on such 
other terms as the Court shall impose; but if applied for 
after joinder of an issue of fact or law, the Court will in 
their discretion, refuse tho application, or grant it upon spe
cial terms; and when either party amends, the other party 
shall be entitled also to amend, if his case requires it. But no 
new count or amendment of a declaration will be allowed, 
unless it be consistent with the original declaration, and for 
the same cause of action. 

6. OF PLEAS IN ABATEMENT, 

Pleas or motions in abatement, or to the jurisdiction in 
actions originally brought in this Court, must be filed with
in two days after the entry of the action, the day of the 
entry to be reckoned as one, and if consisting of matter of 
fact not apparent on the face of the record, shall be verified 
qy affidavit. 

7. OF 0BTAINIKG A RULE TO PLEAD. 

Either party may obtain a rule on the other to plead, 
reply, rejoin, &c., within a given time, to be prescribed by 
the Court; and if the party so required, neglect to file his 

• pleadings at the time, all his prior pleadings shall be struck 
out, and judgment entered of nonsuit or default, as the 
case may require, unless tho Court for good cause shown, 
shall enlarge the rule. 

VoL. xxxvn. 72 
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8. OF THE TIME OF FILING AMENDMENTS OR PLEADINGS. 

When an action shall be continued, with leave to amend 
the declaration or pleadings, or for the purpose of making 
a special plea, replication, &c., if no time be expressly as
signed for filing such amendment or pleadings, the same shall 
be filed in the Clerk's office, by the middle of the vacation, 
after the term when the order is made; and in such case the 
adverse party shall file his plea to the amended declaration1 

or his answer to the plea, replication, &c., as the case may 
be, by the first day of the term to which the action is con
tinued aS' aforesaid. And if either party neglect to comply 
with this rule, all his prior pleadings shall be struck out, 
and judgment entered of nonsuit or default, as the case may 
require ; unless the Court, for good cause shown, shall allow 
further time for filing such amendment or other pleadings. 

9. SPECIFICATIO~S OF DEFE~CE. 

Parties filing specifications of the nature and grounds of 
defence, with the Clerk, under the A.ct of March 16, 1855, 
( c. 174, § 4,), shall, in all cases, be confined on the trial of 
the action, to the grounds of defence therein set forth; and 
all matters set forth in the writ and declaration, which arc 
not specifically denied, shall be regarded as admitted for 
the purposes of the trial. A.nd in all actions now pending7 

and not provided for by the Act aforesaid, the like specifica
tions shall be filed in like manner, within the first three days 
of the next succeeding terms, in the respective counties, 
where the same are pending, and with like effect; unless the 
Court, for good cause shown, shall enlarge the time. 

10. DENIAL OF SIG:',ATURES, AND PARTNERSHIPS. 

No party, or his attorney, shall be permitted to deny the 
signature to any paper, or call for proof of its execution 7 

which is declared on, or referred to in the declaration, or 
filed in set-off, or mentioned in any specification filed by tho 
plaintiff, or in defence, unless the party, or his attorney7 

shall first make affidavit that he has reason to belicve1 and 
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does believe that such signature or execution is not gen
uine; or that the paper purporting to ·be so signed or ex
ecuted has been mutilated or altered, since it was executed; 
or that the production of any subscribing witness thereto, 
is material and necessary for the purposes of justice, and 
shall have given reasonable notice to the other party of his 
denial, or intended denial of such signature or execution. 
And in all cases where a partnership is alleged in the writ or 
declaration, or in the specification of defence, and the names 
of the members thereof are set forth therein, such partner
ship shall not be denied, unless upon affidavit of the party 
or his attorney, that he has reason to believe, and does 
believe that such partnership did not exist as alleged. 

11. SPECIFICATIONS BY THE PLAINTIFF. 

In actions of assumpsit on the common counts, a specifi
cation of the matters to be proved in support thereof, shall 
be filed, on motion of the defendant, within such time as 
the Court shall order. And in actions upon an account 
.annexed, one copy of the specifications shall be furnished 
by the party presenting the same, for the Court, ~d one 
other copy for the jury. • 

12. TRUSTEE DISCLOSURES. 

In cases of foreign attachment, when any trustee shall 
present himself for examination, he or his attorney shall 
give written notice thereof to the attorney for the plaintiff, 
or in his absence, cause the same to be noted on the docket; 
and upon motion, the Court may fix a time for the disclos
ure to be made. Before the disclosure is presented to the 
Court for adjudicatiom, there shall be minuted upon the 
back thereof the names of the counsel for the plaintiff, and 
such trustee, with the date of the service of the writ upon 
him, and the number of the action upon the docket. 
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13. CONTINUAXCES. 

No costs will be allowed, unless for cause shown, to 
either party for that term when an action is continued by 
consent of parties. 

14. OF THE TIME OF MAKING MOTIONS FOR CONTINUANCES • 

.All motions for the continuance of any civil action shall 
be made at the opening of the Court in the morning of the 
second day of tho term unless the cause shall come in course 
to ho disposed of in tho order of the docket on tho first 
day. Provided however, where tho cause or ground of the 
motion shall first exist or become known to tho party after 
the time proscribed by this rule, the motion shall be made 
as soon afterwards, as it can be made, according to the 
course of the Court; and whenever an action is continued 
on such motion, after the time above prescribed, the party 
making tho motion shall not be allowed any costs for his 
travel and attendance for that tor~, unless tl10 continuance 
is ordered on account of some fault or misconuuct in tho ad
verse party. 

15. OF AFFIDAVITS TO SUPPORT A MOTION FOR CONTINUANCE. 

No motion for a continultnce, grounded on tho want of 
materjal testimony, will be sustained, unless supported by 
an affidavit, which shall state the name of the witJ.1oss, if 
known, whose testimony is wanted, the particular facts ho 
is expected to prove, with the grounds of such expectation; 
and tho endeavors and means that have been used to pro
cure his attendance or deposition, to the end that the Court 
may judge whether due diligence has been used for that pur
pose. .And no counter affidavit shall be admitted to contra
dict the statement of what the absent witness is expected 
to prove; but any of the other facts stated in such affida
vit may be disproved by the party objecting to tho continu
ance. .And no action shall be continued on such motion if 
the adverse party will admit that tho absent witness would, 
if present, testify to the facts stated in the affidavit, and 
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will agree that the same shall be received and considered as 
evidence on the trial, in like manner as if the witness were 
present and had testified thereto ; and such agreement shall 
be made in writing at the foot of the affidavit, and signed 
by the party, or his counsel or attorney if required. And 
the same rule shall apply, mutatis rnutandis, when the mo
tion is grounded on the want of any material document, 
paper or other evidence that might be used on the trial. 

16. 0F THE EVIDENCE TO SUPPORT ANY MOTION GROUNDED ON 

FACTS, 

The Court will not h0ar any motion grounded on facts, 
unless the facts are verified by affidavit or are apparent from 
the record, or from the papers on file in the case, or are 
agreed and stated in writing signed by the parties or their 
attorneys, and the same rule will be applied as to all facts 
relied on, in opposing any motion. · 

17. OF MOTIONS FOR NEW TRIALS, 

Motions for new trials must be made in writing, and as
sign the reasons thereof, and must be filed within two days 
after the verdict, unless the Court shall for good cause by 
special .order enlarge the time. 

18. MOTIONS FOR NEW TRIAL AND EXCEPTIONS. 

When a party shall file " a motion for new trial upon evi
dence as reported by the presiding Judge," such party shall 
report the evidence, and give due notice thereof to the ad
verse party, or his counsel, and present the same to the 
Judge, within six days after the verdict shall have been ren
dered, or before the adjournment of the Court, if that shall 
sooner take place; and unle'ss that be so done, the Judge 
shall not be required to sign the same. · And all bills of ex
ceptions shall be presented to the presiding Judge within 
the same time; and in default thereof judgment will be en
tered upon the verdict. 
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19. MOTIONS IN ARREST OF JUDGMEKT IN CRIMINAL CASES. 

Motions in arrest of judgment, in criminal cases, shall be 
filed and presented to the Court for adjudication, during the 
term in which the accused has been found guilty, whether 
exceptions be, or be not filed and allowed; and if not so 
presented all right to file the same shall be considered as 
waived. 

20. TIME OF FILrnG !!IOTIONS, PRESENTING PETITIONS, &c. 

All motions, petitions, reports of referees, applications 
for commissions to take depositions, surveys, or for views 
by the jury in causes touching the realty, and such like ap
plications shall be made and presented at the opening of the 
Court on the morning of the second day of the term : -
Provided, that where the cause or ground of such motion 
or other application shall first exist or become known to 
the party, after- the time in this rule appointed for making 
the same, it may be made at any subsequent time. But mo
tions or applications, such as from their nature require no 
notice previous to granting the same, may be made at the 
opening of the Court on the morning of each day. 

21. OBJECTIONS TO REPORTS. 

Objections to any report offered to the Court for accept
ance, shall be made in writing, and filed with the clerk, and 
shall set forth· specifically, the grounds of the objections, 
and these, only, shall be considered by the Court. 

22. 0F NOTICE PREVIOUS TO MOTIONS. 

When any motion is made in relation to any civil action 
at the times specifically assigned for such motions by the 
rules of this Court, no previous notice of such motion need 
be given to the adverse party. But the Court, if notice 
have not been given, will allow time to oppose the motion 
if the case shall require it. Where however for any special 
cause, such motion may by the proviso of any rule be made 
at a subsequent time, it will not be heard, unless seasonable 
notice thereof shall have been given to the adverse party. 
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23. 0F DEPOSITIONS TAKEN IN TERM TJl\lE, 

Depositions may be taken for the causes, and in the man• 
ner by law prescribed, in term time, as well as in vacation : 
provided, they be taken in the town in which the Court is 
holden, and at an hour when the Court is not actually in 
session. But neither party shall be required during term 
time to attend the taking of a deposition, at any other time 
or place than is above provided, unless the Court, upon 
good cause shown, shall specially order the deposition to 
be taken. 

24. OF COMMISSIONS TO TAKE DEPOSITIONS. 

The Court will grant commissions to take the depositions 
of witnesses, and will appoint the commi~sioners; and in 
vacation a commission may be issued upon application to 
either of the Judges of the Court, in the same manner as may 
be granted in term time; or either party upon application 
to tho clerk, may obtain a like commission; but in the latter 
case, unless the parties shall agree on tho person to whom 
the commission shall issue, the commission shall lie directed 
"to any Judge of any Court of record." And in each case 
the eYidence by the testimony of witnesses shall be taken 
upon interrogatories to lie filed in the clerk's office by the 
party applying for the commission, and upon such cross• 
interrogatories as shall be filed by the adverse party, a copy 
of the whole of which interrogatories shall be annexea to 
the commission. And no such commission shall issue but 
upon interrogatories to be filed as aforesaid by the party 
applying, and notice to the opposite party or his agent or 
attorney, accompanied with a copy of the interrogatories 
so filed, to file cross-interrogatories within fourteen days 
from the service of such notice. And no deposition taken 
out of the State without such commission shall he admitted 
in evidence unless the same were taken by some J ustico of 
the Peace, Notary Public or other officer, legally empow
ered to take depositions or affidavits in the State or county 
in which the deposition is taken, nor unless the adverse 
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party was present, or was duly and seasonably notified but 
unreasonably neglected to attend. 

25. OF THE FILING 0~' DEPOSITIONS. 

All depositions sh~ll be opened and filed with the clerk, 
ut tlie term for which they are taken; and if the action in 
which they are to be used shall be continued, such deposi
tion shall remain on the files, and be open to all objections 
when offered on the trial, as at the term at which they were 
opened; and if not so left on the files, they shall not be 
used Ly the party who originally produced them; but the 
party producing a deposition may, if he see fit, withdraw it, 
during the same term in which it is originally filed, in which 
case it shall not be used by either party. 

2G. OF THE USE OF COPIES OF DEEDS. 

In all actions touching the realty, office copies of deeds 
pertinent to the issue from the registry of deeds, may be 
reau. in evidence without proof of their execution, where 
the party offering such office copy in evidence is not a party 
to tho deed, nor claims as heir, nor justifies as servant of 
the grantee or his heirs. 

2 7. OF NOTICE TO PRODUCE WRITTEN EVIDENC~;. 

'Where written evidence is in the hands of the adverse 
party, no evidence of its contents will be admitted unless 
prcvions notice to produce it on trial shall have been given 
to such adverse party or his attomey, nor will counsel lie 
permitted to comment upon a refusal to produce such evi
denco, without first proving such notice. 

28. OF THE ORDER IN WHICH CIVIL ACTIONS ARE TO BE TRIED, 

All civil actions shall he heard and tried in the oru.er in 
which they stand on the docket, unless the Court shall, upon 
good cause shown, postpone any trial to a time later than 
that in which it would come in course : - Provided however, 
that any one action may with the consent of all parties con• 
cerned, and with the leave of the Court, be substituted. for 
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another action standing earlier on the docket ; but in such 
case the said action which stood earliest, shall take the place 
of the one which is substituted for it,:and shall be tried when 
the latter would have come on in course, if no such change 
had taken place. .And pro.vided also~ this rule shall not be 
construed to extend to questions and issues of law. 

29. OF COPIES rn CAUSES FOR ARGUMEkT ON Q,UESTIONS OF LAW. 

No cause standing for argument on a question or issue in 
law will be heard by the Court, until the parties shall have 
furnished each of the Judges with a copy or abstract of the 
case, fairly and legibly written or printed, containing the 
substance of all the material pleadings, facts and documents, 
on which the parties rely, and each of the parties, or their 
respective counsel, before, or at the commencement of the 
argument of each case, shall furnish to each Justice of the 
Court present, and also to the Reporter, a written or print
ed statement of all the points of law to be made in the 
argument, noting under each point the authorities to be 
cited to sustain it. Should both parties neglect to comply 
with this rule, the case, when it comes in the order of the 
docket, to a hearing, will be continued, or judgment will be 
immediately entered therein, at the discretion of the Court. 
Should one party comply and the other neglect to do so, the 
party complying may be heard in argument, and the case be 
decided without hearing the other party. 

Statements of points may be omitted by a counsel who 
presents an argument in writing and confines himself to it, 
except in strict reply. One copy only of the case will be re
quired in cases submitted upon written arguments or briefs 
not read to the Court. 

In all cases of writs of error or certiorari; issues of law 
on pleadings, facts agreed and stated by the parties, and 
trustee processes, it shall be the duty of the plaintiff or 
complainant to furnish the papers or abstracts for the Court; 
and in all other cases the same shall be done by the party 
who moves for a new trial, or who holds the affirmative upon 

°VOL. XXXVII. 7 3 



II 

578 APPENDIX. 

Rules and Orders of the Supreme Judicial Court. 

the question to be argued; but this shall not prevent the 
adverse party from furnishing the papers if neglected by 
him whose duty it is to furnish them; and where the party 
whose duty it is shall neglect to furnish the papers as by the 
rules of this Court is !equired, he shall not have any costs 
that term, and shall further be liable to be nonsuitcd, de
faulted, or to have judgment against him as upon a nol. pros. 
or discontinuance, or such other judgment as the case may 
require. 

30. OF THE PAYMENT OF JURY AND CLERK'S FEES. 

No cause shall be open for trial by the jury, until the fees 
due in that behalf are paid to the Clerk; all other fees due 
to the Clerk shall be paid as soon as they are by law pay
able, and if the Clerk shall fail to demand and receive any 
such fees when payable as aforesaid, he shall be chargeable 
with all those, for which he is by law required to account to 
others, in like manner, as if he had actually received the 
same. 

31. OF COSTS IN ACTIONS UNDER REFERENCE. 

·when an action is continued by the Court for advise_ment1 

or under reference by a rule of Court, costs shall be allow
ed to the party prevailing, for only one day's attendance and 
his travel, at every intermediate term. 

32. OF THE TAXATION OF COSTS. 

Bills of costs shall be taxed by the Clerk, upon a bill to be 
made out by the party entitled to them, if. he shall present 
such bill, and otherwise upon a view of the proceedings and 
files appearing in the Clerk's office; and no costs shall be 
taxed without notice to the adverse party to be present: pro
vided he shall have given notice to the Clerk in writing, or 
by causing h to be entered on the Clerk's docket, of his de
sire to he present at th_e taxation thereof; and either party 
dissatisfied with the taxation by thQ Clerk, may appeal to 
the Court, or to a Judge m vacation, from whose decision 
no appeal shall be taken. 

.... 



APPENDIX. 579 

Rules and Orders of the Supreme Judicial Court. 

33. OF THE DAY OF RENDITION OF JUDGMENT. 

The Clerk shall make a memorandum on his docket, of 
the day on which any judgment is awarded; and if no special 
award of judgment is made, it sha~ be entered as of the 
la1;3t day of the term. 

34. 0F THE CUSTODY OF PAPERS BY THE CLERK. 

The Clerk shall be answerable for all records and papers 
filed in Court, or in his office; and they shall not be lent by 
him, or taken from his custody, unless by special order of 
Court; but the parties may at all times have copies. Pro
vided only that depositions may be withdrawn by the party 
producing them, at the same term at which they are opened; 
and whilst remaining on the files, they shall be open to the 
inspection of either party, at all seasonable hours~ 

35. OF THE FILING OF PAPERS, AND RECORDING OF JUDG

MENTS. 

In order to enable the Clerks to make up and complete 
their records within the time prescribed by law, it shall be 
the duty of the prevailing party in every suit forthwith to 
file with the Clerk, all papers and documents necessary to 
enable him to make up and enter the judgment, and to com
plete the record of the case; and if the same are not so 
filed within three months after judgment shall have been 
ordered, the Clerk shall make a memorandum of the fact 
on the record; and the judgment shall not be afterwards 
recorded unless upon a petition to the Court at a subse
quent term, and after notice to the adverse party, the Court 
shall order it to be recorded. A.nd no execution shall issue 
until the papers are filed as aforesaid. A.nd when a judg
ment shall be recorded upon such petition, the Clerk shall 
enter the same, together with the order of the Court for 
recording it among the records of the term in which the 
order is passed, with apt references in the index and book 
of reco,rds of the term in which the judgment was awarded, 
so that the same may be readily found; and the judgment 

• 
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when so recorded, shall be, and be considered in all respects 
as a judgment of tho term in which it was originally award
ed. And the party delinquent in such case shall pay to the 
Clerk the costs of tho recording judgment anew, and also 
the costs on the petition, and the costs of the adverse party, 
if he shall attend to answer thereto. 

36. OF WRITS OF VENIRE FACIAS. 

Every venire facias shall be made returnable into the 
Clerk's office by ten of the clock in the forenoon of the 
first day of the term, and the jurors shall be required to 
attend at that time; excepting only when in case of .a defi
ciency of jurors, the Court shall order an additional venire 
Jacias in term time, in which case the same shall be made 
returnable forthwith, or at such time as the Court shall 
order. 

3 7. OF WRITS_ OF CAPIAS UPON INDICnfENTS, AND SCIRE 

FACIAS UPON RECOGNIZANCES. 

On indictments found by the Grand Jury, the Clerk shall 
ex o.ffi cio, issue a capias without delay; and when default is 
made by any party bound by recognizance in any criminal 
proceeding, the Clerk shall in like manner issue a scire 
Jacias thereon, returnable to the next term, unless the Court 
shall make a special order to the contrary, and when not 
otherwise provided by statute. 



RULES 

FOR THE 

' REGULATION OF PRACTLCE 

IN CHANCERY CASES. 

BILLS. 

1. The bill must set forth clearly, succinctly, and precise
ly, the facts and causes of complaint, without circumlocu
tion or repetition. .A. general interrogatory only, shall be 
introduced, and it shall be sufficient to require a full answer 
to all the matters alleged. The usual formal averments of 
combination and pretence shall be omitted. Bills of dis
covery, and those praying for an injunction, must be verified 
by oath, as required in Rule 7. 

SUBPIBNA AND SERVICE. 

2. When the bill is inserted in a writ of attachment, in 
addition to the service required by law, a copy shall be left 
with each defendant, or at hi~ last and usual place of abode, 
or he will not be required to file his answer within sixty 
days. When not so inserted, a subprena in the form an
nexed shall issue on the filing of the bill with the clerk, 
and be served by copy, accompanied by a copy of the bill; 
and it may be made returnable on a day certain in or out of 
term time. 

AMENDMENTS. 

3. Amendments may be made in bills, and new parties 
plaintiff may be inserted, at any time within fourteen days 
before the answer is to be filed, by filing such amendments 
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with the clerk, and furnishing copies thereof to the defend
ants, or their attorneys. After that time such amendments 
may be made on leave granted, and on payment of the fees 
for the additional services required of counsel, and on such 
further terms as a member of the Court may direct. The 
names of additional defendants may be inserted, or those in 
the bill may be struck out, on the terms prescribed in c. 
115, § § 11 and 12, of the Revised Statutes. Answers, pleas 
and rules may be amended at any time on the like terms as 
a bill. 

APPEARANCE. 

4. Each defendant shall enter his appearance on the 
docket on the return day. And upon proof <'f neglect, 
when there has been personal notice, a default may be .en
tered, the bill be taken as confessed, and a decree be entered 
accordingly. When a discovery is required, or when there 
has been a legal but not personal service, a writ of attach
ment in the form annexed may issue, on which the defend
ant will be bailable on a bond with sufficient sureties taken 
to the plaintiff in such sum, as a member of the Court 
may order, which is to be returned with the writ. And in 
case of neglect to enter his appearance on the return day 
thereof the bond shall be considered as forfeited, and may 
be enforced by petition and notice thereon, and on a sum
mary hearing, damages may be assessed, and an execution 
issued therefor; and a new writ of attachment may issue 
in term time on a special order therefor, on which he will 
not be bailable; or the bill may be taken pro confesso. 

EXCEPTIONS TO THE BILL. 

5. Exceptions may be taken to the bill for scandal or im
pertinence within twenty days after service, and such pro
ceedings may be had thereon, as are provided in case of 
exceptions to an answer in Rule 8. 
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ANSWER AND PLEAS. 

6. The defendant shall make his defence to the whole 
bill on the merits by demurrer, plea, or amiwer within sixty 
days after the entry of his appearance, unless exceptions 
are taken to the bill; and in such case within forty days 
after they are disposed of. He may demur or plead in bar 
to parts of the bill, and answer the residue; or may have 
the benefit of a plea in bar by inserting its substance in 
his answer. Demurrers, pleas, and answers, will be de
cided on their own merits, and one will not be regarded as 
overruling another. 

ANSWERS HOW VERIFIED. 

7 . .Answers are to be subscribed and verified by the oath 
of the party. The oath administered shall be in substance, 
that he has read the answer or heard it read, and knows 
the contents of it, and that the same is true of his own 
knowledge, except the matters stated to be on his informa
tion or belief; and that as to those matters he believes 
them to be true. The certificate of the magistrate must 
state the oath administered. .An affirmation may be ad
ministered, instead of an oath, in cases where the statute 
authorizes it. 

EXCEPTIONS TO AN ANSWER. 

8. Exceptions to an answer should be drawn and signed 
by counsel and filed with the clerk, and notice thereof given 
within thirty days after the answer is filed. The defend
ant's counsel within sixteen days after notice shall admit 
the exceptions and amend the answer; or make his re
marks on them in writing, and in either case give notice 
thereof; and in the latter case by copy. The excepting 
counsel may, within ten days after notice, make his remarks 
in writing in reply and give notice by copy; and may then 
forward copies of these papers and of the bill and answer 
to a member of the Court for decision. If a further an
swer be directed, it shall be made within twenty days after 
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notice, that it has been directed. These proceedings may 
be repeated till the answer is perfected. After a [third 
failure to answer fully, the party may be regarded as in 
contempt, and may be dealt with, as is provided in Rule 
28. And he shall also be responsible for such costs as have 
been occasioned by his not am:wering correctly and fully at 
first. 

GENERAL REPLICATION AND NOTICE OF HEARING. 

9. Within thirty days after the answer is filed, unless 
exceptions arc taken, or within fifteen days after it is per
fected, the plaintiff's counsel shall file the general replica
tion, and give notice thereof; or give notice of a hearing at 
the next term on bill and answer. 

ENLARGEMENT OF Til\IE. 

10. When either party is apprehensive, that he may not be 
able to perform the act required within the prescribed time, 
he may, before the time elapses, and in case of mistake, sick
ness, or accident, afterward, file a rule with the Clerk and 
give notice by copy, stating the enlarged tirrie desired and 
the reasons for it. And within five days after notice the 
opposing counsel shall giYc notice of his assent or dissent, 
and in case of dissent may state in his notice the reasons 
therefor. If the enlarged time be assented to, it is to be 
regarded as the time for the performance of the act instead of 
the original time. If not assented to, the moving counsel 
mar reply and give notice, and transmit copies to a mem
ber of the Court for decision, who may grant further time 
with or without terms imposed, and return his order to the 
counsel, who will give notice of the result. 

WANT OF DILIGEXCE IN PLAINTIFFS. 

11. If the plaintiff docs not use due diligence in perform
ing all acts required of him, the counsel of the defendant 
may file with the clerk a rule to show cause at the next 
term, why the bill should not be dismissed for want of 
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prosecution, and give notice thereof. A.nd if good cause be 
not shown, the bill may be dismissed, or the party may be re
lieved on terms. A.nd if such rule be no·t filed at least 
fourteen days before the term, the objection to delay will be 
reg11,rdcd as waived. 

WANT OF DILIGENCE IN DEFENDANTS. 

12. If the defendant docs not use due diligence in per
forming all acts required of him, the counsel of the plain
tiff may file with the clerk a rule to show cause at the next 
term, why the bill should not be taken pro confesso, and 
give notice thereof. A.nd if good cause be not shown, the 
bill may be taken pro confesso, or the party may be relieved 
on terms. A.nd if such rule be not filed at least fourteen 
days before the term, the objection to delay will be regard
ed as waived. 

TH.IE FOR TAKING TESTIMONY. 

13. Ninety days after filing the general replication will be 
!itllowed for taking testimony. A.nd it must be filed with 
the clerk within ten days after that time has elapsed ; when 
publication will take place by his opening the depositions. 
No enlargement for the time for taking it will be allowed 
after publication. On petitions for a rehearing the time for 
taking testimony will be sixty days. 

MANNER OF TAKING TESTIMONY. 

14. A.11 testimony is to be taken in writing, by virtue of a 
commission issued on interrogatories filed with the Clerk, 
except as hereinafter provided. The caption of the inter
rogatories will name the case, the names of the witnesses, 
and their places of residence; and notice thereof must be 
given by copy. Cross-interrogatories may be filed within 
fourteen days after notice. Specific objections may be tak
en to any direct or cross-interrogatory, and notice given, 
and it may be amended or struck out; and if not so amend
ed as to obviate· tb.10 objection, or struck out, the objection 
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to it, and to the testimony in answer to it, may be insisted 
on at the hearing. After the time for filing cross-interroga
tories has elapsed, a commission may issue directed to an 
attorney at law, or to a person specially appointed by a 
member of the Court, or agreed upon in writing by the 
counsel. The commissioner will examine each witness, no 
other person being present, exc0pt the counsel of the par
ties by their own consent in writing, and will draw from 
him all the facts within his knowledge relating to the mat
ters embraced in all the interrogatories, and write his an
swers in a fair hand, so that they can be easily read. He 
will not permit the witness to examine the interrogatories, 
or to know their contents, except as each is put to him in 
its order. Nor will counsel or parties be permitted to fur
nish copies of them to the witnes:,, before he is examined, 
under the penalty of having the deposition suppressed at 
the hearing. Each witness is to he sworn according to law 
before the interrogatories are put, and he is to subscribe his 
name at the close, and then make oath to the truth of the 
facts by him stated. The only caption required of tho com
missioner shall state that he had this rule before him, when 
he executed the commission, and that ho in all respects com
plied with its provisions. If the commission he not so ex
ecuted, the testimony may be suppressed; and if the an
swers be not fairly written, as required, the commissioner 
will not be entitled to his fees, nor will they be taxed in the 
costs. 

Depositions may be taken without interrogatories and ac
cording to the statute provisions, by persons authorized to 
execute commissions. When taken in this manner, the mag
istrate will make out his caption according to law, except 
that the cause of taking may be stated to be, that it is tak
en in chancery. And when so taken, counsel will be held 
responsible, that no irrelative or impertinent matter be in
troduced. And if such matter be introduced, the Court 
may direct that the expense of taking the deposition be not 
taxed in the costs by the party introducing it. .And the 
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magistrate will be under like obligation to write in a fair 
hand or lose his fees. 

DOCUMENTARY EVIDENCE. 

15. All documentary evidence, not requiring proof by the 
testimony of witnesses, shall be filed with the Clerk be
fore the publication of testimony and notice thereof given. 
Deeds executed in due form and recorded, or copies of them, 
and other instruments in writing, may be so filed and used 
without proof of execution, unless the due execution l_ie de
nied, or fraud in relation thereto be alleged, of which notice 
shall be given within ten days after notice, that they are 
filed. 

Copies of any votes, entries or papers found on the books 
of any corporation and attested by its clerk, may be receiv
ed as testimony, instead of the books, unless it shall appear 
that the opposite counsel has been refused access to such 
books at reasonable hours. 

PRODUCTION 4-ND INSPECTION OF BOOKS AND PAPERS. 

16. When books, papers, or instruments in writing, are in 
the possession of the opposite party, counsel may file a 
rule with the Clerk stating the fact, the gro&nd on which 
the claim is made for their production or inspection, and 
the necessity therefor, and naming also the time and place, 
and give notice thereof. Within ten days after notice the 
opposing counsel will in writing express his assent, or his 
dissent, with the reasons therefor; and may propose any 
modification of the time and place, and give notice thereof .. 
The moving counsel within ten days shall in writing ex
press his assent or dissent to the modifications or objections 
proposed, and may assign his reasons therefor, and give no
tice. And may, when necessary, transmit a copy of the 
rule and these papers to a member of the Court, whose 
decision and directions will be b.inding on the parties. 

Extracts from any books and papers thus produced, ver
ified by signature of counsel, may be filed as documentary 
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evidence by each party and used as testimony instead of 
the books and papers. In like manner and with like pro
ceedings a rule may be filed for the production or inspec
tion of the books of any corporation, when copies are re
fused, but in such case a copy of the rule shall be delivered 
to the Clerk or President of the corporation and a reply 
thereto may be returned within ten days and become a part 
of the proceedings. 

ABSTRACTS. 

17. After publication of the testimony, it will be the duty 
of the counsel for the plaintiff to make a concise, correct, 
and faithful abstract of all the material parts of the bill, 
pleas, answers, documentary and other testimony; omit
ting all formal parts of them, inclusive of all the usual cov
enants of deeds, obligatory parts of bonds, and descriptions 
of estates, unless some question arises out of them. And 
to cause three copies thereof to be made in a fair handwrit
ing, so that they can be easily read, or in print, preserving 
a margin of one inch at least in w,Ldth, 011 which is to be 
noted against it, the hill, plea, answer, document or depo
sition. These copies are to he presented to the Court at the 
hearing. A.rid one of them is to he presented to the oppo
site counsel fifteen days before the session, for his use until 
the hearing, or he will not he required to enter upon the 
hearing at that session. If the opposing counsel considers 
the abstract materially incorrect, he may make out in like 
manner for the use of the Court, three copies of" corrections 
of the abstract," at any time before the session, one of 
which is to be presented to the plainti:ff 's counsel for his 
use until the hearing. 

ARGUMENTS. 

18. The abstract will be read by the opening counsel for 
the plaintiff, with assistance in reading if he desires it. 
He will then in argument present all the points and posi
tions taken upon the law and the facts in the case, and 



APPENDIX. 589 

Rules for practice in Chancery. 

make his references to books and cases to sustain them ; 
and state what decree he hopes to obtain. The opening 
counsel for the defendant will then in like order present his 
case, and only when no other counsel argues for the de
fendant, also reply to the preceding argument. The reply 
may be made by another counsel, but he will he strictly 
limited to it; and cannot he allowed to make new points, 
or to repeat or reinforce the preceding argument. The re
ply to the argument for the defendant will then be made, 
and will in like manner he strictly limited to a reply. Coun
sel may present an argument in writing instead of one 
orally, or may submit his case without argument. 

THE DECREE. 

19. When an opinion is delivered, or a decisioi1 made, by 
which a party becomes entitled to a decree in his favor, 
ft will be the duty of his counsel to draw the same in the 
proper form to secure his rights in strict conformity to such 
opinion and decision, and file the same with the Clerk, to 
be by him recorded, and give notice thereof. If the oppos
ing counsel considers the proposed decree unauthorized, be 
may file " corrections of the decree," and give notice there
of. The counsel drawing it will then submit to such cor
rections, or cause a copy of the proposed decree and cor
rections to be transmitted to a member of the Court for 
decision. 

COSTS . 

. 20. When a party is entitled to costs, his counsel will tax 
each item of the bill in a fair handwriting, referring to 
the documents on file, or enclosed with it as proofs, and 
give notice thereof. The opposing counsel may, within 
two days after notice, make his objections to the same in 
writing, and give notice. .A. reply may be made in writing 
and the bill filed with these enclosed papers for the decis
ion of the Clerk, who will make his decision in writing, 
from which either party may appeal, and transmit the pa.-
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pers to a meml.Jcr of the Court for decision. The Clerk 
may regard the costs as correctly taxed, when the opposing 
courrnol certifies in writing on the 1.Jack of tho bill, that he 

'does not find cause to object, or when no objections are 
made within two days after notice of taxation. 

IlILLS REVIVED. 

21. Bills may be revived in proper cases by an amend
ment filed with the Clerk, on which a subpmna and other 
process may issue, and be served as in case of an original 
bill; and the appearance shall be entered, and the like 
proceedings be had as on original bills, so far as they have 
not before taken place, or in the manner provided by the 
statute. 

BILLS SUPPLEMENTAL. 

22. When material facts have occurred since the bill was 
filed, which would entitle the plaintiff to other or more 
extensive relief on the matters contained in the original 
bill, leave may be given to file a supplemental bill upon a 
rule being filed, verified according to rule 7, stating the 
facts, and notice given; and proceedings be, had thereon, 
as is provided in case of exceptions to an answer. The 
subsequent proceedings, so far as applicable, will take place 
as on other bills. 

NOTICES. 

23. N oticcs required by these rules will be in writing, and 
signed by counsel, and delivered to the opposing coun
sel, or left at his office, when he has one in the same city or 
village; and in other cases are to be properly directed to him 
and placed in the post office, and postage paid. They are to 
be preserved and produced, and they will in all cases be re
garded as received, when the counsel giving the notice pro
duces a memorandum made at the time on his own Court 
docket of their having been delivered or sent by mail on a 
day certain; unless the reception is positively, and not for 
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want of recollection, denied on affidavit. Either party may 
designate on the docket the name of his counsel to whom 
notices are to be given, and in such ~ase no one will be good 
unless given to him. .And in case of a change of such 
counsel, notice will be given thereof, and the change noted 
on the Clerk's docket. 

corms. 

24. Copies required by these rules may be verified by sig• 
nature of counsel, for the accuracy of which they will be 
held responsible. When found to be inaccurate or badly 
written, they must be withdrawn, and others correctly made, 
fun1ished without additional charge. 

ATTORNEYS PERSONALLY LIABLE. 

25. The attorney making the application will be personal• 
ly responsible, for the payment of fees to commissioners or 
magisti·ates taking testimony; to the Clerk for his fees; 
and for costs imposed as terms of amendment or relief, 
when the terms are accepted, by taking advantage of them. 
And when it shall he made to appear by the affidavit of a 
person interested, that an attorney who is so liable has after 
request, neglected to pay, he will, unless good cause be 
shown for such neglect, be suspended from practice in chan
cery cases, until payment is made. And when any attorney 
or counsel shall violate the great confidence reposed in him 
by these rules, he will be suspended in like manner, until the 
further order of Court. 

APPLICATIONS TO THE COURT. 

26. When an application for an injunction, or for a de
cision by virtue of these rules, is made to one mem her of 
the Court, and the same has been acted upon by him, it shall 
not be presented to any other member. 
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CLERK'S DUTY. 

27. When a bill is filed out of term time, it will be enter• 
ed on the docket of the last term. The day of issuing the 
subpmna and of its return will also be entered. The day 
of filing each paper will be noted on the back of it, and 
also on the docket. The day of the respondent"s appear
ance will be noted on the docket, and also all orders or de• 
cisions by a member of the Court, and the day of their re• 
ception. Papers filed can be taken off only by special or• 
dcr, or when the rules permit; and in all cases the Clerk 
will take a receipt for them; but this will not prohibit tho 
use of them in open Court, or in tho presence of the Clerk, 
who will be held responsible for them. 

CONTEMPTS. 

28. Contempts in refusing or neglecting to obey any de• 
crec, decision, direction or order of the Court, or of a mom• 
ber of it, when a remedy is not provided b'y statute, may 
be punished by an attachment issued on a rule filed there
for by the counsel of the party injured, and notice thereof 
given, to which a response may be filed within ton days and 
notice given. The moving counsel may file a reply and give 
notice, and transmit copies to a member of tho Court for de• 
eision, who may order a writ of attachment, returnable to 
the next term, on which the party will be bailable, and the 
same proceedings may take place as provided in case of at• 
tachments by Rule 4, and a new writ may issue in term time, 
on which he will not be bailable, but may be imprisoned 
until he comply, or till the further order. of Court. 

INJUNCTIONS. 

29. Writs of injunction in the form annexed will be grant
ed only as auxiliary to a bill in equity, except in cases 
specially provided for by statute ; but will not issue before 
the bill is filed. A prayer for the writ, and the necessity 
therefor, should be clearly and concfaely stated in the bill, 
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When granted without a previous notice and hearing, a rule 
may at any time be filed to dissolve, stating the reasons 
therefor; and the like course of proceedings may be had 
thereon as is provided on exceptions to an answer, except 
that only half of the time will be allowed for the perform
ance of each act; and the application will be made out of 
term time to the member of the Court who ordered the 
writ. And he may in his discretion appoint a time and 
hear testimony, taken as he may direct. When granted 
on a hearing a rule may be filed to dissolve, and notice given 
for a hearing on it only in term time. In the mean time 
a rule may be filed, if need be, with notice, for taking testi
mony in relation to it, as in other cases preparatory to such 
hearing. 

REHEARING. 

30. Applications to the discretion of the Court for a re
hearing may be made on petition, verified as required by 
Rule 7, and setting forth particularly the facts, and the 
name of each witness, and the testimony expected from him. 
The petitioner can examine only the witnesses named, ex
cept to rebut the opposing testimony. 'l'he petition, having 
been presented to a member of the Court, and by him al
lowed, may be filed, and the same proceedings may be had 
thereon as on an original bill. If the decree has not been 
executed, such member of the Court may suspend its execu
tion until the further order of Court, by a writ of supersede
as or order, on the petitioner's filing a bond, with sufficient 
sureties, in such sum, and to be approved in such manner as 
he may direct, conditioned to perform the original decree, 
in case it shall not be materially modified or reversed, and 
pay all intermediate damages and costs. 

FEE BILL. 

31. The following fees may be taxed and allowed to the 
party entitled to cost, when no fees are provided by statute 
for the like service. 

VoL. XXXVII. 75 
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.ATTORNEYS. 

Drawing and filing bill, 

" 
" 

" answer, 
interrogatories, each set, 

But all in one case not to exceed 5 00 

$5 00 
5 00 
1 00 

Making abstract, when hearing is on bill and answer
7 

2 50 
" a when on bill, answer, and proof, 5 00 

Drawing and filing decree when not requiring material 
alteration1 1 00 

Drawing and filing each rule, 25 
Each notice given, not to be taxed also as copy, 25 

Copies of abstracts and other copies at the rate of ten 
cents for each page of 224 words. 

The postage paid on notices and papers transmitted; no 
one postage to exceed twenty-five cents. 

All papers transmitted to a member of the Court to be 
free from charge to him. 

l<'or an amendment of the bill or answer, when such 
amendment is occasioned by an amendment made by the 
opposing party, half tho fee for drawing a bill or answer. 

CLERK. 

For filing each paper required to be filed on the 
back, and noting the same on tho docket, and car-
rying it forward each term, $ 05 

COMMISSIONER OR MAGISTRATE. 

For each jurat to bill, answer1 or other paper requir-
ing a like certificate, 20 

For each deposition not exceeding one page of 224 
words, 
and for each additional page, 

But no deposition to exceed 5 00 

FORMS ANNEXED. 

SUBPCENA. 

[Seal.] State of Maine. 

1 00 
25 

32. To the Sheriffs of our counties and their deputieR :-
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We command you to summon A. B. of ---, in our 
county of ---, to appear before our Supreme Judicial 
Court, next to be holden at ---, within and for the coun
ty of ---, on the --- Tuesday of --- next, to 
answer to C. D. of---, in the county of---, in a bill in 
equity, and to enter his appearance thereto by himself or his 
attorney. Hereof fail not, and make due return thereof 
and of your proceedings at the time and place aforesaid. 
Witness E. S., Justice of said Court, the --- day of 
---, in the year of our Lord, 18-. ; 

------, Clerk. 

·when made returnable out of term time, the words "the 
clerk of" are to be inserted between the words "before" 
and "our," and the statement, that a court is to be holden, 
is to be omitted, and in place of it, the day of the week, 
month and year, for his appearance inserted. 

WRIT OF ATTACHMENT. 

[Seal.] State of Maine. 

'l'o the Sheriffs of our counties and their deputies: -

We command yon to attach the body of A. B. of---, 
in our county of-~-, so that you have him before our 
Supreme Judicial Court, next to be holden at---, with
in and for our county of---, on the --- Tuesday of 
--- next, to answer for an alleged contempt in not [here 
insert the cause] and you may take a bond with sufficient 
sureties, to C. D., the pa,rty injured, in the sum of---, 
conditioned, that he then and there appear and abide the 
order of Court. Hereof fail not and make due return 
thereof and of your proceedings, at the time and place afore
sa,id. Witness E. S., Justice of our said Court, tile-. -
<lay of---, 111 the year of our Lord, 18-. 

------, Clerk. 

When the pa,rty is not bailable, that part of the writ is 
to be omitted. 
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WRIT OF INJUNCTION. 

[Seal.] State of Maine. 

To the Sheriffs of our counties and their deputies: -

We command you to make known to A. B. of ---, in 
our county of ---, that C. D. of---, in the county of 
---, has filed his bill in equity before our Supreme Ju
dicial Court, therein alleging [here insert the allegations in 
the bill, showing the cause for issuing the writ,] and that in 
consideration thereof, he, the said A. B., and his attorneys 
and agents, are strictly enjoined and commanded by our said 
Court, under the penalty of ---, absolutely to desist 
and refrain from [here insert the acts enjoined,] and from 
all attempts directly or indirectly to accomplish such object 
until the further order of our said Court. Hereof fail not 
and make due return thereof and of your proceedings, to 
our next Court, where the bill is pending. Witness E. S., 
Justice of our said Court, the --- day of---, in the 
year of our Lord, 18-. 

Clerk. 
When the injunction is to be perpetual, the writ is to be 

varied accordingly. 

33. All proceedings under these rules will take place in 
the respective counties, and upon the dockets there kept, 
and before any of the Justices of the Court, until publica
tion of the testimony has been ordered, when the case will 
there be marked law, !J,nd be entered on the docket of the 
District at the next law term. 

34. All former rules are hereby repealed, and the Reporter 
is authorized to procure 500 copies of these rules to be 
printed. · 
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ABATEMENT. 

1. At common law, the death of a sole party, pendente lite, abated the writ. 
Dwinal v. Holmes, 97. 

2, The process by petition for partition not being a personal action, comes not 
within the provisions of R. S., c. 120, § § 10, 15. Ib. 

3. Neither is it a process to demand possession of land, and cannot therefore be 
embraced in R. S., c. 145, § 19. Ib. 

4. Nor can the heirs or devisees ·of such petitioner deceased, be compelled to 
come into Court and take upon themselves the prosecution of the suit. Ib. 

5, Unless they voluntarily appear after the death of the petitioner, the process 
must abate. Jb, 

See AWARD, 5. PLEADINGS, 3, 4. TAxEs, 7, 8. 

ACKNOWLEDGMENT OF DEEDS. 

See CoNVEYANCE, 1, 2, 3. 

ACTION. 

1. The adjustment of mutual accounts on settlement between the parties, ac
cording to the book kept by the plaintiff, in which by mistake an article had 
been wrongfully credited to the defendant, may perhaps give to the plaintiff 
a right to recover the amount of the over-credit. Brown v. Edes, 318. 

2, But such an adjustment, without further proof, would not show such a fraud 
or such a fraudulent concealment of the cause of action, as to avoid the 
statute of limitations. lb. 

3. A written admission by the defendant in such a suit, that "he does not 
claim," and that he "never did own or claim" the article, and that he " had 
never claimed any exemption from liability on account of time," would rrot 
support the action, if brought more than six years after such adjustment of 
the accounts. lb. 

4. If the maker assents to the alteration of his note by the substitution of an
other surety, and the note is paid by such surety, he is liable to reimburse 
him for the money so paid. Powers v. Nash, 322. 

5. And such assent may be presumed from his subsequent acts and conduct in 
relation to it, though he was not present when the substitution was made. 

Ib. 
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6. ·whether the defendant would not be liable, after receiving the benefit of 
plaintiff's name and being relieved of his own obligations, even without his 
assent, quere. Powers v. Nash, 322. 

7. It is from the equitable obligation between the principal and surety that the 
legal liability arises that the surety shall be save(! harmless, and a promise 
is implied from the relations between them, where none in fact existed. Jb. 

8. A person who instructs a town school without the statute certificate from 
the Superintending School Committee, cannot recover his wages against 
the town. Jose v. :Moulton, 367. 

9. And if for the year in which such school is kept, no Superintending School 
Committe has been chosen, such omission of the town will not aid the plain-
tiff to recover. lb. 

10. Nor can such teacher collect his wages from the agent who employed him, 
although the district itself, might not in all respects, have been originally 
legally established, or such agent might not have been sworn. Jb. 

11. One cannot make another his debtor, by paying his promissory note, with-
out request express or implied. lVtllis v. Hobson, 403. 

12. An express man received the money to pay a note belonging to one of the 
banks in Boston, which money he otherwise disposed of; on the last day of 
grace, he called on the plaintiffs and requested them to pay the note for him, 
as he was short of funds, which was assented to, but from the lateness of 
the request, the payment eould not be made that day; to protect the teller 
for delay of payment, the firm name of the express company, and the name 
of the plaintiffs were indorsed upon the note, and the next day it was paid 
by plaintiffs; - Held, that the plaintiffs could maintain no action upon the 
note against the maker. lb. 

13. The creditor of a person under guardianship can maintain no action against 
the guardian. Raymond v. Sawyer, 406. 

H. A refusal to pay the just debts of his ward will constitute a breach of 
the guardian's bond, and the creditor may resort to a suit upon it, for in-
demnity. lb. 

15. "\Vhen a negotiahle note is given for an account which had previously been 
paid, through mistake and without a knowledge of such previous payment, 
an action accrues immediately to recover back such second payment. 

Gooding v. Morgan, 419. 

16. Nor would this right of action he lost by a voluntary payment of the note, 
after the party had learned the facts of its being a double payment. lb. 

17. But no action can be maintained to recover back the money paid to dis-
charge such note. lb. 

18. The presentment of a note at the place where it is made payable on a day 
certain, is not a prerequisite to the maintenance of an action thereon. 

Dockray v. Dunn, 442. 

19. Of the proofs required to support an action on the money counts. 
Smith v. Poor, 462. 

20. An action against an officer for neglect of serving a writ cannot be support
ed without proof of loss sustained by such omission. 

:McNally v. Kerswell, 550. 
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21. After an estate has been represented imolvent, a creditor rnnnot main
tain an action against the administrator, unless his claim has been filed be
fore the commissioners, should the estate even prove to be solvent, 

McNally v. Kerswell, 550. 

See BILLS & NOTES, 9, 10, 11, 12. MARRIED ,voMEN, 5. 

AGENTS. 

1. Of the powers and duties of agents. Franklin Bank v. Steward, 619. 

2, Of the admissibility of declarations made by agents. lb. 

3. Of those declarations made by agents, which are to be viewed as parts of 
the res gestce, and are admissible in evidence. lb. 

4. Of those declarations made by agents, which are not to be viewed as part 
of the res gestce, and are not admissible as evidence. lb. 

AGENT FOR SALE OF LIQUORS. 

1. An agent duly authorized to sell intoxicating liquors under c. 211, of the 
Acts of 1851, whose agency continued after c. 48, of the Acts of 1853, took 
effect, is subject to the limitations prescribed by the latter Act. 

State v. Fair:field, ll17. 

2. Such agent, for selling intoxicating liquors to a minor, knowing him to be 
such, without the written order of his parent or guardian, after the Act of 
1853 took effect, is liable to the penalty therein imposed. Ib. 

3. Dclire;·y of the article is ·sufficient evidence of the sale. lb. 

4. Nor will it be a defence, that the liquor was sent for with the money, by a 
third person, to whom it might lawfully have been sold, and that the agent 
was so informed when he delivered it to the minor. Ib. 

AGENTS' ACCOUNT, 

See CouNTY COMMISSIONERS, 41 5. 

AMENDMENTS. 

1. If the record of a judgment of a Court of record is incomplete, through the 
mistake of its clerk, it may be corrected, when discovered by the Court. 

Lewis v. Ross, 230, 

2. No lapse of time will divest the Court of its power to make such correetions, 
lb. 

3. Thus where a trustee disclosed at the return tenn of the summons, was 
charged, and entitled to his cost by law, and the clerk, in making up the 
record, omitted to recite the allowance of his costs ; it was held, that the 
record was amendable, after sci:re Ja,cias against the trustee, even without 
motion, lb. 
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4. One, who has been summoned and charged as trustee on his disclosure at 
the first term, may retain his legal costs out of the property in his hands al
though in the record of the judgment the, allowance of his costs has been 
omitted. Lewis v. Ross, 230. 

5. In a petition for partition, if an issue is presented as to a piece of land, 
which the presiding Judge is unable to determine whether it is included in 
the petition or not, he may authorize such an amendment or variance of the 
pleadings, as will prevent the jury from finding upon an immaterial issue. 

Ham v. Ham, 261. 

6. Such amendments are allowed without costs to either party, lb. 

7. In trespass quare, an amendment enlarging the plaintiff's close, as described 
in the declaration, cannot be allowed. Robinson v. Miller, 312. 

8. By R_- S., c, 116, § 12, in actions of contract, pending in court, the plaintiff 
may, on motion, amend his writ, by inserting the names of other persons, 
as defendants, and service being made upon them, such additional defend
ants shall be deemed parties to the suit, and may plead to the action accord-
ingly. Woodward v. Ware, 563. 

9. In a suit on a joint and several promissory note, commenced against the 
principal alone, and under this section amended by making the surety a party 
after six years from the time the cause of action accrued; such surety may 
interpose the limitation bar to prevent a recovery against him. Jb. 

10: \Vhether the statute of limitations could be made available, by a party thus 
made a defendant by amendment, where the contract sued was incapable of 
being severed, quere. lb, 

APPEALS. 

See MAGISTRATE, 5, 6, 8. 

APPEALS :FROM COUNTY COMMISSIONERS. 

See COUNTY COMMISSIONERS, 6, 7, 8. 

APPRAISERS. 

See LEVY oF LAND, 1, 

ARREST OF JUDGMENT. 

On motion in arrest of judgment for selling spirituous liquor by retail, the 
rights, (if any,) of an importer to sell foreign liquor, cannot be called in 
aid of the defendant. State v. Gurney, 156, 

ASSIGNMENT. 

See FoREIGN ATTACHMENT, 14. PAR'rNERS, 
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ASSUM:PSIT. 

See Co1tPOR.ATIONs, 4. 

ATTACHMENT. 

l. An officer, unless specially ordered is not bound to attach the goods of a 
debtor, out of his possession. Weld v. Chadbourne, 221. 

2. The law will imply no indemnity from the creditor for such an act. But 
the officer is required to use diligence and good faith, and if he knows of 
property belonging to the debtor, but not in his possession, he is bound to 
attach it under -general orders from the creditor to attach all his property. 

. u. 
3. If a creditor specially directs an officer to attach specific property of his debtor, 

not in his possession, he is required to do so, although he held in his hands 
older precepts against the same debtor, with general orders to attach all his 
,property. lb. 

4. 'Whether after such property has been attached under special directions, the 
officer is not excused from attaching the same on the older writs in his hands, 
from well grounded suspicions and reasonable grounds to believe that the 
title might be in controversy, is a question of fact to be determined by the 
jury. lb. 

5, Upon property attached and delivered by the officer into the hands of re
ceiiJtors, who promised to pay a snm certain or re-deliver to him the pro
perty, the officer's lien is dissolved; and the property is liable to be attached 
at the suit of another creditor of the owner. Waterhouse v. Bird, 326. 

-6. Replevin by the former cannot be maintained against the latter officer for 
attaching such property. lb. 

See LIEN CLAIMS, 1. 

ATTORNEY AT LAW. 

See CoNTRAcTs, 2, 3. 

AWARD. 

1. To make an award i1pon a parnl submission binding, it must be proved that 
the parties mutually and concurrently agreed to abide by it. 

Houghton v. Houghton, 72. 

2. ,Vhat words were used in making such a_,;reement, and the meaning attached 
to them by the parties, under the circumstances of their utterance, can on\y 
be determined by the jury. lb. 

•3, ,vhere no time is fixed in which arbitrators are to make an award, it is to 
be done at their pleasure, unless either of the parties specially request them 
to make it in a reasonable time, and in case of refusal revoke the sub-
mission. Small v. Thurlow, 504. 

°VOL. XXXVII, 76 
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~. When a matter has been referred to arbitrators, and they have the power of 
adding another to their number, on a refusal to make an award, the matter 
_referred cannot be withdrawn from their jurisdiction, unless they have 
refused t9 appoint the other referee, or have been requested so to do. 

Small v. Thurlow, 504. 

5. If an action at law is commenced on the subject matter thus pending be
fore such referees, it can only be defeated by pleading such pendency in 
abatement. Ib. 

BANKS. 

See CASHIER OF BANKS, 2, 3. DECLARATIONS. 

BASTARDY. 

l. A complaint under the bastardy Act is in the nature of a civil suit, and 
should be entered at the term of the Court for the transaction of civil busi-
ness. Smitli v. Lint, 546. 

2. If, pending such complaint, and before a trial, the child dies, the putative 
father is, nevertheless, chargeable with the expenses prior to its death. Ib, 

BILLS AND PROMISSORY NOTES. 

I. If the payee of a negotiable note indorse it "not holden" when overdue; 
but at the time of the transfer for full value, represents that all the signers 
thereto are holden to pay it, when in fact, by some act of his, one or more 
of them have been discharged; he may still be liable upon the note, but not 
as an indorser. Hankerson v. Emery, 16. 

2. ,vhere the holder of a promissory note, for a valuable consideratiou, without 
the knowledge of the suretie.s, contracts with the principal, to enlarge the 
time of payment beyond that fixed in the note, the sureties are no longer 
liable thereon. Cliute v. Puttee, 102. 

3. And the agreement of the principal to pay interest on such note, for a speci
fied time after it became due, is a sufficient consideration for a promise of 
delay. Ib. 

4. Upon a note, given under duress by imprisonment, no action can he main-
tai:r_ed. Soule v. Bonney, 128. 

5. Suclt duress must he an unlawful restraint of the person. lb. 

6. It is no defence to a note, that it was given for the suppression of a prose-
cution, criminal merely in form, but iuvolving no criminal offence. Ib. 

7. A negotiable note given for an account operates as pay~ent. 
Gooding v, Morgan, 419. 

8. A negotiable note given by defendant, for which he received one of the same 
amount, is made upon a good consideration, and its payment cannot be 
avoided, though it came into the hands of the plaintiff after its maturity. 

Dockray V, Dunn, 442. 
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9. An action on a note payable in "legal services on demand,'" cannot be main
tained, without proof of a demand, and the nature of the services required 
of the promisor made known to him; unless it is shown that he is disabled 
or disqualified to perform the contract. Haskell v. Mathews, 541. 

10. When such a contract has been made, the promisee has a reasonable time 
in which he may require it to be performed, without unexpected expense or 
inconvenience to himself in obtaining it. lb. 

11. But the promisor is not bound to remain in the place or vicinity, where the 
contract was made, for any period it may suit the promisee to wait, before 
he makes a demand for its performance. lb. 

12. Even his removal out of the State, after a reasonable time has elapsed 
in which the promisee might have demanded and receiv,ed the services, 
will not make the promisor liable to an action on the, contract, unless an 
occasion for such services be proved. lb. 

See ACTION, 18. AMENDMENTS, 9. 

BOND. 

See AcTION, 14. CoNSTITUTIONAL LAw, 8. 

'BRIDGES. 

See HIGHWAYS AND BRIDGES, 3, 4. 

BRIEF STATEMENT. 

A brief statement of non-tenure cannot avail, unless filed within the time 
allowed for pleas in abatement, or by special leave of the Court. 

Young v. Tarbell, 509, 

See PLEADINGS, 9. 

BY-LAWS. 

See CORPORATIONS, 2. lNDICTMEKT AND CoMPLAINT, 9, 10. INSURANCE, 
3, 4, 5, 6. 

CASHIER OF BANKS. 

1. Of the character and extent of the agency pertaining to the cashier of a. 
bank, Franklin Bank v. Steward, 519. 

2. It is not a part of the duty pertaining to the office of a cashier, to give to 
customers of the bank, information as to transactions of the bank which have 
been fully transacted and past, lb. 

3. Such information, if given by the cashier, will not bind the bank. lb, 
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CERTIFICATE OF MAGI8TRATE. 

See CoNVEYANcE, 1, 2. EvrnENCE, 27. 

CERTIORARI. 

1. Irregularities in the proceedings of County Commissioners, which will not 
prevent one supposing himself aggrieved from obtaining the means of re
dress, will furnish no authority for issuing the writ of certiorari. 

Sumner v. Oxford, 112, 

2, Although the Commissioners make an abatement without authority, and, 
from the whole case, it appears that no injury has been done to the town 
by their proceedings, the writ of certiorai·i will be denied, 

Winslow v. County Commissioners, 561. 

CHANCERY RULES. 

See pp. 581 - 596. 

CLAMS. 

1, Of the claim by individuals to dig clams by usage, and of the statutes cf 
Maine regulating the taking of clams, lYioulton v. Libbey, 472. 

2. One accustomed to dig clams for sixty years in certain flats subject to the 
flux and reflux of the tide, cannot set up such acts as evidence of an ex-
clusive right within such limits. 

0

Ib. 

3. Shell fisheries, including the digging of clams, are embraced in the comnwil 
right of the people to fish in the sea, creeks and arms thereof. Ib. 

CLERICAL ERRORS. 

See REPLEVrN BoNn, 4. 

COLONIAL ORDINANCE OF 1641. 

1. Of the effect of the Colonial ordinance of 1641, upon the rights of riparian 
proprietors in the flats between high and low water mark. 

Moulton v. Libbey 472. 

2, Of the Jus publicum and jus privatum in the shores, creeks and arms of the 
sea, Ib. 

3, Although by the colonial ordinance of 1641, the riparian proprietor acquired 
a title to the flats adjoining, not exceeding one hundred rods between high 
and low water mark, yet, he can acquire no exclusive right to the fisheries 
upon them, by such ownership. Ib. 

COMMON FISHERIES. 

1. By the common law the people have the right of fishing in the sea, or creeks 
or arms thereof, as a public common piscary, and may not be restrained, 
unless in such places, creeks or navigable rivers, where either the king or 
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some particular subject hath acquired a propriety exclusive of that common 
liberty. Moulton v. Libbey, 472. 

2. The shores of the sea and navigable rivers, within the flux and re-flux of 
the tide, belong prima Jacie to the king, and may belong to a subject. lb. 

3. But the Jits privatum of the owner, or proprietor, is charged with, and sub-
ject to the jus publicum, which belongs to the king's subjects. Jb. 

4. Of the grant from Charles 1st, to Sir Ferdinando Georges, of the Province 
of Maine. Ib. 

5. The grant from Charles 1st, to Ferdinando Georges of the Province of 
Maine,without the proviso, would not necessarily be construed as impair-
ing the common right of piscary. lb. 

6. But if any doubt might arise as to the legal construction of this grant, in 
its effect upon the common right of fisheries, without the proviso or saving 
clause, there can be none when that is considered as a part of that instru
ment. The common right of fishing in the sea and creeks of the Province is 
expressly saved by the proviso or savi~ clause. Jb. 

7. Nor is that saving clause restricted to the taking of such fish as may be and 
usually are dried upon the shore, The words "and drying of their fish 
and drying of their nets ashore," confer an additional right to what his 
subjects had by the common law. lb. 

8. The common right of fishing is in subordination to the right of navigation, 
and any wharves or buildings upon flats consistent with the latter, will be 
allowed by the former. Ib. 

9. The general term "piscaria" includes all fisheries without any regard to 
their distinctive character, or to the method of taking the fish. Ib. 

10. The State, as representing the people, h~ve the right to regulate th~ com-
mon rights and privileges of fishing. Ib. 

11. The R. 8., c. 61, is such a regulation, and is designed for the protection 
and furtherance of the enjoyment of the common right, and is therefore 
valid. Ib. 

COMMON ESTATE. 

See CoNSTRui?:rroN OF DEEDS, 13. 

COMMON SELLER. 

1. Proof of three unlawful sales is sufficient to authorize a conviction of being 
a common seller. State v. Day, 244. 

2. And such sales may all be made in one day. lb. 

See INDICTMENT, 5, 8. 

CONSIDERATION. 

See CONVEYANCE, 5, 6. 
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CONSTITUTIONAL LAW. 

1. Of the meaning of the phrase, "the law of the land," as used in the con-
stitution of Maine. Saco v. Wentworth, 165. 

2. § 6, article 1, of that instrument, guarantees to the accused, in all criminal 
prosecutions, "that he shall have a speedy, public and impartial trial, and 
except in trials by martial law, or impeachment, by a jury of the vicinity. 
He shall not be deprived of his life, liberty, property or privileges, but by 
judgment of his peers or the law of the land." lb. 

3. § S, of same article, guarantees that " no person, for the same offence, shall 
be twice put in jeopardy of life or limb." lb. 

4. An Act of the Legislature which renders it difficult for the accused to obtain 
the privilege of a trial by jury, beyond what public necessity requires, im
pairs individual rights, and is inconsistent with the constitutional guaranty. 

lb. 

5. So if an Act of the Legislature requires conditions, for the purpose of prose
cuting a trial by jury, it is opposed to the spirit of the constitution, and so 
far as it deprives one of this means of protection it is void. lb. 

6. By c. 211, § 6, of the Acts of 1851, it is required that if any perSOJ! claim an 
appeal from a judgment rendered against him, by any judge of a municipal 
court, or justice of the peace, on trial of such action or complaint, for unlaw
fully selling spirituous or intoxicating liquors, before his appeal shall be allow
ed, he shall also in every case give a bond with two other good and sufficient 
sureties, running to the town or city where the offence was committed, in the 
sum of two hundred dollars, that he will not during the pendency of such 
appeal, violate any of the provisions of this Act. lb. 

7. This requirement impairs the right secured to the accused, by article 1, § 6, 
of the constitution, and is, therefore inoperative, and void. lb. 

8. And a bond given under that requirement is contrary to the provisions of the 
constitution, and also void. lb. 

9. "Whether an Act is constitutional, which imposes a greater fine upon a party 
who is convicted before a jury, after an appeal, than could be awarded 
against him on conviction before a magistrate or police judge; quere. 

Lord v. State, I 77. 

CONSTRUCTION OF DEEDS AND INSTRUMENTS. 

1. Of the terms "more or less," in a deed. Pierce v. Faunce, 63. 

2. The quantity of land named governs the construction of a deed, in the ab
sence of a reference to monuments, or of other more definite description. 

Ib. 

3. Where no practical construction of a co1weyance is given by the parties, by 
establishing monuments or boundaries, their acts upon the land and declara
tions concerning it, are not admissible in evidence to affect its legal construc-
tion. lb. 
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4. In the construction of written contracts, it is competent to take into consid
eration the subject matter, and the obvious scope and design, and even the 
situation of the contracting parties. 

Philbrook v. New England Mut. Fire Ins. Co., 137. 

o, A cunstrnction, by which a freehold estate shall be in abeyance, is to be 
avoicled, if possible. Deering v. Adams, 234. 

6. In the construction of a will, the intention of the testator is to govern, when 
not at variance from recognized rµles of law. Ib. 

7. This intention is to be ascertained by comparing all parts of the will to-
gether. lb. 

8. Upon such a comparison, that construction is to be given, which will best 
comport with the general objects, and least conflict.with particular provisi9ns 
of the will. Ib. 

9. Although a will may not contain any express words of grant to executors, 
or any technical words of limitation to them, yet, by implication, a fee will 
vest in them, if upon a view of the whole will, such a fee be indispensable 
for effectuating the objects of the testator. Ib. 

10. 'When a will creates trusts, which require for their effectual execution an 
estate in fee, such estate will be implied. Jb. 

11. A will prohibited for twenty years the vesting of the real estate in the heirs 
at law, who were the minor grand-chilclren of the testatrix, and gave to the 
executors the entire care and management of it during that period; - re
quired that, from the income, the grand-children should be supported and 
educated, and the surplus income invested by the executors; - that during 
the twenty years the estate should remain undivided, and that immediately 
afterwarcl it should vest in the grand-children; - prohibited any sale of it 
by the executors, but authorized them to lease it and to exchange a specified 
part ·of it for other land, and to execute deeds therefor; -required that, 
upon the marriage of the female grand-children, the executors should pro
tect the portion of each one of them from the control of their respective hus
bands; - and provided that, if within the twenty years the grand-children 
should all die without issue, the estate should be appropriated for relieving 
the poor of the vicinity, in such manner as the executors should prescribe : -
lleld that, by construction, the executors took a fee simple in trust, defeasible 
at the end of the twenty years, or when the trusts created by the will should 
have been accomplished. Jb. 

12. The rights to an estate vested before the enactment of the Act of 1852, c. 
266, must be determined by a legal and judicial, not Legislative construc
tion of the laws in force at the time; and that Act of 1852, cannot alter 
them. llunt v, Hunt, 333, 

Construction of a deed. Jordan v. Mussey, 376. 

13. A wharf, called Deering's wharf, was formerly built in P ., one portion of it 
was owned by N. D. & J. H. I. and others, and the other portion by P. & J., 
on which the owners erected stores, The owners, and others associated with 
them, proposed to build a wharf to the channel, and divide it into shares, 
and widen the Deering wharf, and that the owners of the Deering wharf 
should keep the new part open, and that width to be continued to the 
end of said wharf for a passage way forever. The associates purchased the 
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flats on which to build, and for a dock, to be held by them as tenants in 
common. The owners of Deering wharf "covenanted with the associates, 
to e.nlarge their wharf to the width specified; each owner building accord
ing to his ownership. In the deed of D., I. and other< of certain flats 
to the associates, was this covenant, that so much of Deering's wharf as 
they widened and built, " should remain open, and to be used as a free pas-

• sage and way for all the said associates and their assigns to pass to, from 
and upon the intended wharf and transact any business in common forever." 
The,deed of P. & J. to the associates, contains this clause, "to the end that 
the said part of said wharf now owned by us, may not obstruct or impede 
the free passage to, from and upon the said intended wharf, we covenant, 
(the part of Decring's wharf enlarged by them,) shall remain open as a 

free passage and way for them, their heirs and assigns, to pass to and from and 
upon the wharf intended to be built from the end of Decring's wharf as 
aforesaid, and transact any business forever." The wharf was built. A 
question being raised by the grantee of that portion of the Deering wharf, 
originally owned by P. & J., as to the right of the company to demand 
wharfuge originating on his part: - It was held: -
l. That the Deering wharf remained the property in severalty of the original 
owners or their grantees. 
2. That the part added thereto, by widening, remained for use as a wharf 
and passage way, and was an estate in common with the associates. 
3. That the proprietors of the common estate were authorized to collect all 
wharfage accruing from any portion of the wharf. 

Long Wharf v. Pu/mer, 379, 

CONTINGENT REMAINDER. 

See WASTE, I, 2, 3. 

CONTRACTS. 

l. For breach of au illegal contract no action can be maintained. 
Low v. Hutchinson, 196, 

2. Thus where an attorney at law agreed with the plaintiff, that if he would 
permit him to commence a suit in his name and the action failed, he would 
pay all the costs, and such suit was commenced and the plaintiff was com
pelled to pay the bill of costs thereon ; it wus held, that the agreement was 
illegal and could not be enforced. lb. 

3. ,vhether compensation for professional services, rendered under such an 
agreement, can be recovered; quere. lb. 

4. 'Where the defendant contracted with the plaintiff for a quantity of joists 
and received them without objection at his own survey, he is bound to pay 
t\e price agreed upon, although they were not surveyed by any sworn sur-
veyor. Abbott Y, Goodwin, 203. 

-5. It .seems, th11t where joists are delivered under such a contract, there is 
no such offering for sale, as requires them to be suxveyed. JI,. 
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6. ,vhere a written agreement is entered into respecting a particular ifansac
tion, the parties to it are regarded as intending to secure to each other their 
entire rights, Jeffrey v. Grant, 236. 

7. Thus, where a seaman agreed in writing with the o~ers and skipper of a' 
fishing vessel, that for his services for the season, he should have his share 
of one half the fish, he is not entitled to any portion of the bounty earned 
by the vessel, Ib. 

8, The statute of the United States allowing fishermen a share of the bo;unty 
has no operation, when the agreement between them and the owners stipu
lates the compensation for their services, without any reference to it. Ib. 

See BILLS AND PROMISSORY NOTES, 9, 10, 11, 12. 

CONVERSION. 

See EVIDENCE, 33, 34, 35. TRESPASS, 6; 7. 

CONVEYANCE. 

1. By the R. S., c. 91, before a deed can be recorded, it must be acknowledged 
before a justice of the peace, and his certificate of that fact indorsed thereon. 

Brown v, Lunt, 423. 

2. Without this pre-requisite, the reco1·d of it is unauthorized, and is not notice 
of a conveyance of the land. lb, 

3, But such certificate, if made by a justice of the peace de facto, merely, is a 
sufficient authorization for recording the deed. lb. 

4. A deed duly recorded, bearing the certificate of a justice of the peace de 

facto that it was acknowledged, is valid as a convey8J].ce, both to the parties 
and the public, although at the time of such certificate his commission had 
expired, Ib. 

5, A conveyance made to a married woman, in consideration of her promiSSOi'y 
notes, has no validity as to the creditors of the' grantor; but if such notes 
are indorsed by her husband, the deed is valid. Ib, 

6. And such consideration cannot be impeached, although the indorsement of 
the notes was after the conveyance, if made in pursuance of an agreeme~t 
when the deed was executed. lb. 

See CONSTRUCTION OF DEEDS, 3, 13. 

CORPORATIONS. 

1. The powers of a corporation are derived from the law and its charter. 
Andrews v. Union Mutual Fire Ins. Co,, 256. 

2, And no by-law of the corporation can enlarge its corporate powers. Ib. 

3. Where a corporation makes a contract through an agent, who puts to it a 

VOL. XXXVII, 77 
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seal, it becomes by law the deed of the corporation, the1ugh it has not their 
common seal. Porter v. Androscoggin 1 Kennebec R. R. Co., 349. 

4. Upon such a cont~act an action of assumpsit cannot be maintained. Ib. 

COSTS. 

I. The provision of R. S., c. 115, § 56, gving costs to the prevailing party, 
prevails in all cases, except when specially limited by some other statute. 

Ellis v. Whittier, 548, 

2. And 'the costs in an action are controlled by the laws in force when the 
judgment is rendered, and not by those in force when the action was com-
menced. Ib. 

3. Thus an action, commenced while c. !t7, § 15, R. S., was in force, is not 
affected by it, if the judgment ii1 the action is rendered after the absolute 
repeal of that statute. · Jb. 

COUNTY COMMISSIONERS. 

I. Of the distinction between Courts of record and not of record. 
1Yoodman v. Somerset, 29. 

2. The Court of County Commissioners is not a Court of record. Ib. 

3. To actions commenced 011 the judgments of that Comt, after the lapse of six 
years, the statute of limitations may legally be interposed. lb. 

4. The parties interested in the settlement of an agent's account for opening a 

County road, may be cited to appear at an adjourned term of the county 
Commissioners' Court. Snmne'Y v. Oxford, 112. 

5. Ancl such account may lawfully be allowed at such adjourned term. lb. 

6. The authority of the Court over appeals from the judgment of County Com
missioners, under c. 28 of the Acts of 1847, is limited to the appointment of 
a committee, and action upon their report. Brunswick, Appellants, 446. 

7. In such cases, objections to the constitutional existence of the County Com~ 
missioners, or to their proceedings from which the appeal was taken, canno't 
be entertained. Ib. 

8. The report of such committee can only be impeached for error, fraud 01; 

gross partiality. Jo. 
See CERTIORARI, 2. ,v AYS, 11, 12. 

COURTS OF RECORD. 

See CouNTY CoMMISSIOXERs, I, 2, 

DAMAGES. 

1. To recover for damage done to a land-holder, by the location of a town road, 
he must pursue the mode prescrib,id by R. S., c. 25, § 31. 

Ea.•tman v. Stowe,, 86, 
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:2. Such recovery eannot be had by a statute submission of the claim to referees. 
Ea,stman v. Stowe, 86. 

See TRESPASS, 11. 

DECLARATIONS. 

See EVIDENCE, 5, 9, 10, 13, 21, 33, 34, 35, 36, 37, 38. 

DEEDS. 

See CoNSTRUeTION OF DEEDS AND CONVEYANCE, TRESPASS, 1, 2. 

DELIVERY OF PROPERTY. 

See SALE, 9, 10. 

DEPOSITIONS. 

See EVIDENCE, 7, 8, 2~. 

DISCLOSURE. 

See FOREIGN ATTACHMENT. 

DOWER. 

l. Wnere land is mortgaged by the grantee to the grantor, at the time he re
ceives his deed, or to a third person, to secure him for making a payment 
for the land, he has no such seizin therein, as will entitle his wife to dower. 

Smith v. Stanky, 11. 

2. But if the mortgagee subsequwtly release the land from the effect of the 
mortgage, or the debt secured thereby is paid, the seizin of the mortgager 
takes effect from the time he acquired his original title, and his wife will he 
dowable therein. · lb. 

3.· If the mortgagee subsequently release to a third person his mortgage lien 
to one half of the land, and receive new notes for the amount due him, and 
a oow mortgage of the land, from the original mortgager and such third 
pers@n; this will not operate as payment of the prior mortgage, so as to 
establish the seizin of the prior mortgager to more than the one half released. 

lb. 

4. A demand for dower in land owned by minor children, made of them and 
of their guardian, is sufficient, although in the demand, the person is not 
described as guardian. Young v. Tarbell, 509. 

-0. It is no defence to such claim., that dower has been assigned in the premises 
to a widow, whose right was subsequent to that of the demandant. lb. 
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6. Where land was conveyed to the demandant's husband, and he mortgaged 
,, it back at.the same time, to secure the purchase money, the demandant, as 

against the mortgagee or assignee, is dowable of only an equity of redemp
tion ; but against ij,ll. beside, she has a right of dower in the land, 

Young v. Tarbell, 509. 

7. An administrator, whose intestate owned land incumbered by such mort
age, but which land is not needed to pay the debts of the intestate, or 
charges of administration, has no authority to purchase the mortgage, and 

. cannot make it a charge upon the estate. Ib. 

8. And if the administrator purchases such mortgage, the heirs cannot set it up 
in his hands to defeat the widow of the mortgager of her claim of dower. 

Ib. 

EQUITY. 

I. Where a party, in possession of land under a contract with the owner, has 
paid the amount due for the purchase money, the land is held in trust for 
tlie benefit of the party in interest, and his rights may be obtained by pro-
ceedings in equity. Roxbury v. Huston, 42. 

2. A court of equity, having jurisdiction for any purpose, must have jurisdic
tion as to the means of effectuating that purpose, and will hold it till com-
plete relief be afforded. Farwell v. Sturdivant, 308. 

3. Such a court, having jurisdiction of a suit for the redemption of mortgaged 
land, upon payment of the mortgage debt, may, in such suit, require that 
any over payment, made to the mortgagee upon such debt, shall be re-
funded, without resort to an action at law. lb, 

4. In cases in equity, the facts proved, the questions of law arising thereon, the 
decision of the same and the decree of the presiding Judge, must all be re-
ported, Morris v. Day, 386. 

5. Although reference in the report may be made to the bill, answer and proofs, 
this Court cannot examine them to ascertain if the facts are correctly found 
by the jury or by the Court. Ib. 

6. And no question oflaw, not arising out of the facts proved and reported, can 
be argued or decided by the Court of law. Ib. 

7. Whether the decree of the presiding Judge shall be affirmed, or any different 
order made, must be determined from the facts proved and reported. lb. 

ERRONEOUS RULINGS. 

See ExcBrTroNs, 4, 5, 

ESTOPPEL. 

Where one enters on land to which he has no title, nor justifies such entry 
under one claiming title, he cannot controvert the right of the party in pos-
session. Bigeww v. Hillman, 52. 
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EVIDENCE. 

1. In determining the place where a monument, described in a deed, stood, 
the acts of the proprietors of the adjoining lots, in ascertaining and estab
lishing the old boundary, many years before a question concerning its loca-
tion arose, are admissible in evidence. Gilbert v. Curtis, 45. 

2. Where the plaintiff referred to a third person to show the corner boundary 
of his land, and such third person pointed 1out a stump as such corner; the 
act is in t':ie nature of an admission, and admissible in evidence against the 
plaintiff. Chapman v. Twitchell, 59. 

3. Traditionary evidence, in relation to the boundaries of a private estate, when 
not identical with one of a public nature, cannot be received. lb. 

4. The authenticity of a plan cannot be established by certificates made upon 
it bf one deceased, who was not the surveyor. lb. 

5. Neither the declarations nor certificates of a deceased person, concerning 
the limits and boundaries of lots between individuals, of which he was never 
owner nor possessor, are admissible as evidence. lb. 

6. Where the defendant claims title to property under a third person by cer
tain acts between that third person and the plaintiff, a letter written by 
such third person and delivered to the plaintiff at the time of such acts, 
is admissible in evidence, as against the defendant, as part of the res gestae. 

Roach v. Learned, llO. 

7, It seems, that the provision in § 20, c. 133, R. S., in regard to depositions 
taken on written interrogatories, has reference to such as may be taken be
fore a magistrate on notice, as well as to those taken under a commission. 

Lord v. Moore, 208. 

8. When a deposition is taken on written interrogatories, and incompetent 
testimony is drawn out in response thereto, such testimony may be exclud
ed by the Court, although no objection was interposed at the time of taking. 

lb. 

9. "While it is true that declarations of the defendant in no wise relating to 
the issue, are not admissible in evidence, yet if such declarations are so 
intermingled by him with matters pertinent to the issue, that they cannot be 
separatrd without modifying the pertinent matter or rendering its mean-
ing obscure; then the whole of his declarations become admissible. Ib. 

10. To impeach the testimony of a witness, who has testified to a conversa
tion with the defendant involving him in a tre~pass, it is incompetent to 
introduce his declarations that he believed the defendant innocent. lb. 

11. Entries in books of a private character, made by different persons, and 
some of them unknown, are not admissible as original evidence. lb. 

12. In an action against an officer for not attaching on plaintiff's writ against 
his debtor certain goods of the debtor, not in his possession, evidence that 
subsequently he received another writ against the ,same debtor and attached 
the same goods, by special reque,t, and they were afterwards appropriated, 
to the payment of the latter claim, is irrelevant and inadmissible. 

Weld v. Chadbourne, 221. 
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13. In such action, the declarations of the plaintiff, tending to show that he 
had released all claim by attachment to any personal estate of the original 
debtor, may be given in evidence. JVeld v. Cha&,ourne, 221. 

14. Rules of evidence may be changed by the Legislature without violating 
any of the provisions of the constitution. State v. Day, 244. 

15. The law of 1853, c. 48, § 9, making proof of a delivery of intoxicating liquors 
sufficient evidence of a sale, when an unlawful sale is alleged, is applicable 
to support an indictment for being a common seller under c. 211, § 8, of 
stat. of 1851. lb. 

16. On the trial of an indictment for larceny from a store, the goods alleged to 
have been stolen, may be exhibited to the witness, the supposed owner, 
before he is required to describe the goods he has lost. State v. Lull, 246. 

17. And such witness may use a schedule prepared by his clerk, undw his 
direction and inspection, by which to refresh his recollertion as to the prices 
of the goods stolen. lb. 

18. Where evidence is produced tending to show that a trunk containing stolen 
goods is the property of the defendant, and in it are found envelopes of 
letters directed to him, together with a pardon purporting to come from the 
governor of another State; such envelopes and pardon are admissible as evi-
dence to show his connection with the goods found therein. lb. 

19. But when a document is read to a jury for a specific, lawful purpose, which 
is also evidence of facts not admissible, it is the duty of the Court to in
struct them to disregard every other consideration than the one for which 
it was admitted. lb. 

20. A tract of land, granted by courses and distances, without referring to mon
uments or other locations, cannot be enlarged by proof that the owners of 
the adjoining lands had, at a former period, concurred with the owner of 
the tract in establishing one of its side lines upon a course somewhat vari-
ant from that described in the grant. Robinson v. Miller, 312. 

21. In a suit for money paid f~ defendant as his surety on a note, signed at the 
request of one of the members ·of his family, which note plaintiff was com
pelled to pay; the declarations of the defendant of his dissent to what 
plaintiff had done, uncommunicated to the plaintiff or to the payee of the 
note, are not admissible in evidence. Powers v. Nash, 322. 

22. In an action upon written orders for the delivery of goods, which contain 
no reference to any prior negotiation between the parties, parol testimony 
to show a previous agreement for a longer term of credit than that expressed 
by the orders, is inadmissible. Chase v. Jewett, 351. 

23. Where no objections are made to the legality of the records of a proprietary, 
it is a presumption of law, that they have been made conformably to the re
quirements of the statutes in force at the time of the transactions therein 
recorded. Long Wharf v. Palmer, 379. 

24. And no objections can be made against the admissibility in evidence of such 
, records, by one claiming title from grantors, who were members of such pro-

prietary, during the time the records were made. lb. 

25. § 5, c. 211, of Acts of 1851, makes it the duty o fthe Mayor and Aldermen 
of a city to commence suits in behalf of the city against any persons guilty 
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of violating any of the provisions of that Act, " on being informed of the 
same, and being furnished with proof of the fact." 

Portland V, Rolfe, 400. 

26. Such facts, as authorized the commencement of the suit, are not required to 
be proved to the Court, before the suit can be prosecuted in the name of the 
city, Ib. 

27, The magistrate's certificate to a deposition is evidence only of such facts, as 
the statute requires him to certify. Hall v. Houghton, 411, 

28, Depositions taken without notice being given to the adverse party, as re
quired by law, cannot be used in the trial of an action, except by consent of 
the parties. Jb. 

29. Although the " adverse party" is present at the taking of the deposition, 
this fact is not evidence, that he had the notice required, or that he waiv~d it. 

Ib. 

30. In a writ containing only the money counts, the proofs are limited to the 
bill of particulars. Gooding V, Morgan, 419. 

31. Additional considerations, when not inconsistent with that expressed in the 
deed, are provable by parol. Brown v. Lunt, 423. 

32. Enrollment at the custom house is evidence, but not conclusive evidence, to 
show who is the owner and who is the master of the vessel. 

Jordan v. Young, 276. 

33, A mere declaration of ownership, without the taking of any possession, or 
the exercise of any dominion, does not constitute a conversion. 

Fernald v. Chase, 289. 

34. Thus, a declaration by an officer that he has attached personal property, 
without proof that he has taken possession, or exercised any dominion or 
control of it, does not amount to a conversion, lb, 

35. Neither will such a declaration, though made by the officer when in contact 
with the property, accompanied by a counting of the articles, and followed 
by a return of an attachment on the writ, and by certifying a copy of such 
return to the town clerk, and by the taking of an accountable receipt for 
it as property attached, justify a ruling, as matter of law, that there hls been 

,a conversion, Ib. 

36. The declarations of the cashier, giving information as to a past transaction 
of the bank, though such transaction pertained to his own department of 
the business of the bank, are not receivable as evidence against the bank.
Per SHEPLEY, C. J., and TENNEY and HowA1m, J, J, -RICE and APPLETON, 

J. J., dissenting. Franklin Bank v, Steward, 519. 

37. The surety on a note to the bank sent his agent after the pay-day, to inquire 
of the bank whether the note had been paid. ·To that inquiry the cashier, 
in the banking room, declared that.the note had been paid, In a suit by 
the bank against the surety, - Held, that the declaration made by the cash-
ier was inadmissible as evidence against the bank, lb, 

38, A surety on a note to the bank, having in his possession the property of 
the principal, with which he might have secured himself by attachment, sent 
his agent, after the pay-day, to inquire of the bank whether the note had 
been paid, To that inquiry the cashier, in the banking room, declared that 
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it had been paid; whereupon the surety, relying upon that information, sur
rendered the property to the principal, who soon afterwards failed, became 
and has continued to be insolvent. In a suit by the bank against the 
surety, - Held, that the declaration made by the cashier was inadmissible as 
evidence against the bank. - Per SnEPLEY, C. J., and TENNEY and How
ARD, J. J. - RICE and APPLETON, J. J., dissenting. 

Franklin Bank v. Stewai·d, 519, 

EXCEPTIONS. 

1. A motion, addressed to the discretion of the presiding Judge, is not subject 
to exceptions. Thor7!ton v. Blaisdell, 190, 

2, In a cause to be heard on exceptions, a motion made and filed at the hear
ing as to the amount of the judgment for costs, is irregular and cannot be 
determined, Bradbury v. Andrews, 199. 

3, No exception can be taken that a leading question was allowed to be pro
pounded to a witness ; the form of the question is solely within the discre-
tion 41 the presiding Judge. State v. Lull, 246. 

4. Parties to a suit can obtain relief from the erroneous rulings of the presiding 
Judge, only in conformity with the provisions of the statute in such cases. 

Palmer v. Pinkham, 232. 

5. Such relief is provided by a bill of exceptions. Ib. 

6. When it appears from the finding of the jury, that the plaintiffs have no 
title to the property sued for, their requested instructions become imma-
terial. Walker v. Blake, 373. 

7. On a preliminary question to the Court, whether the action is rightfully 
prosecuted in the name of the city, the admission of illegal testimony fur
nishes no ground of exception, if there was sufficient legal proof to require 
the decision given. Portland v. Rolfe, 400. 

8. Instructions upon a matter which cannot affect the party excepting, are 
immaterial. Beeman v. Lawton, 543 • 

• 

EXECUTORS AND ADMINISTRATORS. 

1. One expressly appointed executor, and also by construction of the will cons
tituted trustee, and having given bond as executor, is considered to have 
declined the office of trustee, unless he have given bond in that capacity 
also. Deering v. Adams, 264. 

2. In such case the statute provides that a trustee may be appointed by the 
Judge of Probate. Ib. 

See AcTION1 21. DowER, 7, 8. LrnN CLAIMS, 1. PARTXERs, 2. 

EXECUTORY AGREEMENTS, 

See 1"!oRTO,\OE1 9, 
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FIXES. 

See CoNSTITUTIONAL L.~w, 9. MAGISTRATE, 10, 11. 

FISHERY. 

See Co11110N FISHERY. 

l<'ORECLOSURE. 

"1.. 'rhe intention of the mortgagee, ho,vcver clearly expressed, ,vithout show
ing that he has performed the acts necessary to that purpose, will be ineffec-
tual to establish a foreclosure. Morris v. Day, 386. 

:.I. To effect such foreclosure by taking peaceable and open possession in pres
ence of two witnesses, the ccrtff,cate by them signed and recorded, must 
contain all the facts essential to that purpose. 1Vithout showing an entry at 
a time certain for breach of the conditions of the mortgage, it wijl not avail. 

lb . 

. 3, And such witnesses cannot testify to any facts necessary to show a fore-
closure, not found in their certificate. Ju. 

FOREIGN ATTACHMENT. 

l. The common law principle, that the 
enures to the benefit of her husband, 
of this State. 

income from the labor of the wife 
has not been impaired by the laws 

Hradl,ury v. Andre1cs, 199. 

2. Tho wife's earnings are liable to be roached by the process of foreign attach-
ment, in a suit by a creditor of her husband. Ju. 

3. 1Vhat effect c. 86, of Acts of 1804, may have upon a disclosure, involving 
the income of the wife's labor, made before, but pending in Court at the time 

of the passage of the said Act; qumritur. Iu. 
4, In a suit against joint defendants, a person holding good.s, effects or credits 

of either of them may be hold as trustee. Smith v. Cahoon, 281. 

.5, One, who had recciv,ecl perso,1al property from the principal defendant, 
giving therefor his obligation to pay a stipulated price or return the property 
within a prescribccl period, is chargeal1lc as trustee, although, when served 
with the proccs:,, the time allowed him for making the election had not ex-
pired, and thoug}1, in fact, the election had not then been made. /1,, 

6., In such a case, there is the same liability of the tru:,tce, though the property 
was but an undivided part of m1 indivisible article. Ih. 

J. An indcbtment to the prineipal defendant as surviving partner will subject 
the debtor as trustee, though the suit is against the defendant in his indi
vidual character, unless it appears either that the fnncl is needed for the part
nership debts, or that the partucr,,hip creclitors have taken measures to 
secure its appropriation. Tb. 

YoL. xxxvn. 78 
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8. The holding a mortgage of personal property docs not expose the mortgagee 
to the trustee process, if he have never taken pos:;ession or control of the 
property. Reggio v. Day, 314. 

9. The holding a mortgage of personal property to secure the mortgagee against 
.a claim for which he is not liable, as well as upon one upon which he is 
liable for the mortgager, will not constitute the mortgagee the trustee of the 
mortgager. lb. 

10. The holding of a mortgage of personal property to secure the mortgagee 
against a claim upon which he is liable for the mortgager, will not consti
tute the mortgagee the trustee of the mortgager, except after a tender by the 
plaintiff of the amount due to the mortgagee. lb. 

11. A Rail Road Corporation, in making a disclosure by their agent under a 
trustee process, is not concluded by the entries upon their books. 

Bigelow v. Yorl, % Cumberland R. R., 320. 

12. Although a balance appears to be in favor of the principal defendant, if 
the agent discloses, that it arose from mistake or fraucl in the amount of credit 
reported, and no facts are disclosed showing there was no such error, the 
corporation is not chargeable as trustee. lb. 

13. ,vhether a Rail Road Corporation, who have contracted to issue stock 
certificates to the principal defendant, is chargeable as a trustee; quere. 

lb. 

14, If one summoned as trustee is notified, that the debt by him owing, has 
been assigned to a third person, and neglects to disclose such assignment, 
the trustee judgment and payment of it on a legal demand, furnish to him 
no protection against the claims of the assignee. 'Milliken v. Loring, 408. 

FORFEITURES AND PENALTIES. 

I. By R. S., c. 73, § § 12, 14, selectmen are required to appoint a sealer of 
weights and measures in their town, and are made liable to a forfeiture of ten 
dollars for each month's neglect. Ilarlow v. Yottn.'7, 88. 

2. It is also provided by c. 6, § 62, that "in no case, shall any officer of any 
city, town, or plantation incur any punishment or penalty, or be made to 
suffer in damages, by reason of his official acts, or neglects, unless the same 
shall be unreasonable, corrupt or wilfully oppressive." lb. 

3. The latter provision, although found in the chapter "of the regulations af 
elections," is general in its character, aml comprehends all the official acts 
of such officers. lb. 

4. ,vhere the selectmen omit to perform an official duty, and from the facts 
presented, their motives in the omission are so explained, as to show that 
it was neither unreasonable, corrupt, nor wilfully oppressive, no penalty 
will be incurred. lb. 

/5, Thus where the selectmen omitted to appoint a sealer of weights and meas
ures, and it appeared that the inhabitants, by their vote, did not wish any 
appointed; and the treasurer of the town had never provided any weights 
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and measures for the town ; under these facts no penalty is incurred by 
such omission. Harlow v. Young, 88. 

See INSURANCE, 2. INDICTMENT, 10. 

GRANTS. 

See CoMMOM FISHERIES, 4, 5. 

HEIRS. 

l. By R. S., c. 93, § 3, every illegitimate child shall be considered, as an heir of 
the person, who shall in writing, signed in the presence of a competent wit
ness, have acknowledged himself to be the father of such child, and shall in 
all cases be considered as heir of his mother, and shall inherit his or her 
estate, but he shall not be allowed to claim, as representing his father or 
mother, any part of the estate of his or her kindred, either lineal or collater
al ; unless, before his death, his parents shall have intermarried and had 
other children, and his father, after such marriage, shall have acknowledged 
him as aforesaid, or adopted him into his family. Hunt v. Hunt, 333. 

2. In a petition for partition of the father's estate, it was held; that the facts 
essential to be proved to allow an illegitimate child to inherit his father's 
estate, under this statute, were entirely distinct from such as would author
ize him to inherit by representation of his father or mother from his lineal 
and collateral kindred : and 

1st. \hat no illegitimate child could inherit the estate of his father as heir, 
unless the written acknowledgment required by this statute had been pro
perly executed. Per SHEPLEY, C. J., and TENNEY and HowARn, J. J. 
APPLETON, J., dissenting. 

2d. But that such child might inherit by representation of his father or mother 
from his lineal and collateral kindred, without such acknowledgment, if the 
parents had intermarried and had other children, and the father after such 
marriage had adopted the child into his family. Held, by APPLETON, J., that 
when such child could inherit by representation from his lineal and collateral 
kindred, he could, by§ 3, inherit from his father. lb. 

3. Where the husband effects an insurance on his life "for the sole and sep
arate use and benefit of his wife," if she dies before her husband, the pro
perty in the contract of insurance becomes vested in her heirs. 

Libby v. Libby, 359. 

4, If the assured leave children by a former wife, they can take no portion of 
such insurance by inheritance, while any issue of the second wife survive. 

Ib. 

5. But if the wife and her children die before the assured, then the beneficial 
interest of the contract of insurance is in him, and his administrator is 
authorized to receive the sum insured. lb. 

6. And if the assured leave children by a former wife, by our statute they shall 
inherit the sum secured by the policy, less the amount of premium paid and 
interest thereon, without being subject to administration. lb. 
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HIGHWAYS AND BlUDGES. 

I. The provisions of the common law ancl of tbe statute of 22 Henry VIII, as 

to the parties rcquirecl to keep in repair highways ancl. briclges, have been 
supcrsedecl by R. S., c. 2,5, § 57. State v. Uorharn, 451. 

2. Since the enactment of that statute, the obligation of towns to keep in proper 
repair their highways and bridges, is absolute and unqualifiecl; and for neg-
lect of this duty, they arc liable to indictrne,,t. lb. 

3. Structures for the passage of truwlern, ercctecl over a rail road where it 
croase3 an established highway, foll under the designation of bridges, as that 
term is used in our statL1tes, lb. 

4. For the want of proper repair of such bridges and their ahutments, so con
structed by a rail road company, being a part of the hiylucay which the 
town is bound to maintain, they are liable to au indictment. lb. 

5. But towns may compel the party bound tn maintain such bridges, to make 
any reasonable repairs, by the writ of mandanws, or if they have been obligccl 
to make expenditures thereon, may reimburse themselves by au action cu 
the case. lb. 

ILLEGITDIATE CHILDREN. 

Sec Ihms. 

Il\IPEACH1IEN"T O:F A JUDGMENT. • 
See JuncDIENT, 1. 

INDICT:.\IENT AND COl\II'LAI~T. 

I. The allegations of an indictment in this Court are to regard the laws of the 
State only. State v. Gurney, 149. 

2. Au exception in the enacting clause of a penal statute must be negatiyccl 
in the indictment. lb. 

3. But it is not requisite that it should notice exceptions contained in any sub-
sequent clause. Jb. 

4. Facts which may bring the case within the exceptions or proYisos of ,mch 
subsequent clause, are to be proved or plcacled by the dcfonclaut. lb. 

5. In an indictment charging that the dcfcnclant is a common seller of prohibit
ed liquors, it is not necessary to aver that they were not im1)0rtecl from 
any foreign place or sold by him ill the importation packages. lb. 

6. In a complaint for violating c. 211, j 4, of the lawH of 18:il, it is lawful 
to insert two or more offonces of the same nature, in cliffercnt counts. 

Lorcl v. State, 177. 
7. Auel where a complaint under that section containecl several counts for a1J

parently distinct offollecs, and on one only was the respondent convicted 
before the justice, ancl fined ten dollars, from which judgment he appetc!ed, 

' 
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and in the appellate co'ilrt was convicted accOTding to the record, of the 
matters set forth in the complaint, and was there fined twenty dollars; the 
record shows no error, even if a double penalty could not lawfully be im-

posed. Lord v. State, 177. 

S. An indictment charging a person as a common seller, includes the charge 
of making actual sales. State v. Day, 2'14. 

9. The charter of the city of Portland authorized the city to establish such by
laws and r,egulations, not inconsistent with the constitution or laws of the 
State, as might be needful for the good order of the city. 

St,ite v. Merrill, 329. 

10. The establishment of a by-law, imposing a penalty for mutilating any 
ornamental tree planted in any of the 8treets or public places of the city, is 
within the authority granted by the charter. lb. 

11. In a complaint under such by-law, it is not necessary to allege or prove, 
that the mutilation was malicious, careless or wanton. lb. 

12. An imlictment cannot be said to contain two ~!fences in one count, which 
alleges a nuisance ancl describer; tho place of its existence. 

State v. l'llyson, 3Gl. 

13. If the defendant is found guilty of a part only of the offence charged, ho 
is legally acquitted of the rest of the indictment. /6. 

14. Of e.rprc,,s and implied malice. State v. Neal, 408. 

15. In an indictment for a folonious assault with intent of his malice afore
thought to kill aml murder, to sustain a conviction of the party charged, 
tho evidence mur;t be such that if death hacl ensued, he would have been 

guilty of murder. 

16. The ii!tcnt charged must be specifically provc,1. 

lb. 

lb. 

Sec HrnnwAYs AND BRIDGES, 4. 

L'i"DORSEMEN'l'. 

See DILLS AND P1wo11ssoRY ~OTES, 1. 

INSURANCE. 

1. The application to an insurance company, upon which a policy is granted, 
is to be taken as a part of the contract of insurance, to the same cffoct as if 

incorporated into tho policy itself. 
l'hilbrook v. New Eng. Mutual Fire lnsumncc Co., 137. 

2. The charter of a mutual insurance company provided that a person immrcd 
the1·ein, should be deemed a member, during the time specified in his policy, 
and that he should be "bound to pay his proportion of all losses aml ex
penses happening to the company, during his connection therewith ;-IIeld, 
that the collection of an assessment, ordered by the company within the 
life of the policy, but subsc(1uent to the destruction of the property by fire, 
is not a waiver of any forfeiture of the policy previously incurrc,l by the 
act of the insured himself. lb. 
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3. If, by law, a policy is to be vacated by a subsequently acquired insurance, 
unassented to by the first insurers, yet if the second policy be a void one, 
it will not defeat the former one, even though the subsequent insurers, 
after a loss by fire, may have paid the amount which they insured. 

Philbrook v. N. E. Fire Ins. Co. 137, 

4. Though a hy-law of an insurance company may provide that any of its pol
icies upon property previously insured, shall he void, unless such previous 
insurance be indorsed on the policy at the time of its being issued; still 
such by-law is inoperative, if, in the policy itself, such previous insurance 
be recognized and approved. lb. 

5. A policy was issued upon property on which a previous policy had been 
issued by other insurers, but both the sums insured did not exceed three 
fourths in value of the property; - lleld, that such a by-law as above 
named would not vacate the last issued policy, which within itself gave to 
the insured, "leave to keep insured, upon the same property, in other com
panies, an additional sum, provided both sums insured should not exceed, 
in value, three-fourths of the property insured." lb. 

6. Where the charter of the company only authorized insurance against fire, a 
by-law referred to in the policy, recognizing damages by lightning as one of 
the risks assumed, imposes no obligation upon the company to pay for losses 
other than by fire. Andrews v. Union ,tlutual Fire Ins. Co., 256. 

Sec I-IEms, 3, 4, 5, 6. 

IKTEREST. 

On a bill in equity to redeem land, mortgaged to secure a sum with its semi
annual interest, the interest computed for the first half year, together with 
the principal, will constitute a new principal, upon which, in the same 
mode, the interest is to be computed and compounded for each succeeding 
half year. Farwell v. Sturdivant, 308, 

Sec LEVY, 7, 8. 

INTOXICATING LIQUORS. 

It is competent for the Legislature to regulate the sale of au article, of which 
the use would be detrimental to the morals of the people. 

State v. Gurney, 156. 
See AoENT FOR SALE m· LIQUORS, 1, 2. 

JUDGMENTS. 

1. The judgment of a Court having general jurisdiction of the subject matter 
of the suit, and purporting to be recovered against an inhabitant of the 
county where it is rendered, while uureversed, cannot be collaterally im-
peached. Woodman v. Smith, 21. 

2, Judgment in a suit, wherein a set-off account had been filed, is conclusive 
upon that account, unless some of its items had been previously withdrawn. 

Smith v. Berry, 298, 
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3. But if, in adjusting the amount of the judgment, the parties have, in writ
ing, stated what are the elements which make up the amount, any item of 
the set-off claim which was excluded from such adjustment, may become the 
basis of a new suit. Smith v. Berry, 298. 

4.. Upon the overruling of a demurrer to a complaint or indictment for a misde
meanor, the judgment against the defendant is not a respondeas ouster, but 
is peremptory. State v. Merrill, 329, 

See CosTS, 2, 3. LEVY OF LAND, 2. 

JURISDICTION. 

See EQUITY, 2. MAGISTRATE, 1, 2, 12. 

JUSTICES OF THE PEACE, DE FACTO, 

See CONVEYANCE, 3, 4. 

LEADING QUESTIONS. 

See ExcEPTIONS, 3. 

LEGISLATIVE ACTS. 

Quere, if the Act of 1854, c. 68, can operate retrospectively. 
Brown v. Lunt, 423, 

See CoNsTrTu'l'IONAL LAw, 5, 

LESSOR AXD LESSEE. 

l. The lessee of a farm, who stipulates that one half of the hay sl1all bo 
consumed on the farm and the other half divided between the lessor and 
lessee, has the entire property in tc1e hay, until division be made. 

Symonds v. Ilall, 354. 

2. A division made under such contract vmts the portions divided separately 
in the lessor and lessee, but tlic urnlh'i(led half to be consumed on the farm 
without a delivery to the lessor, 1·cmain" t,10 property of the lc;;see. Jb. 

See TEX~\.~ r. 

LEVY OF LAXD, 

1. For the ,·alidity of a levy on land, it is not necessary that the appraisers 
should be residents of the county wLcrc the land lies. 

IVooclnian v. Smith, 21. 

2. A judgment is a sufficient founclation for a levy, although 
been some error in the date of the writ, the service thereon 
the Comt at which the action sbould have been entered, 

there may have 
and the term of 

lb. 
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3. An execution against a Rail Road Company may be levied upon the proper• 
ty of an owner of shares to the amount of his stock, for debts contracted dux-
ing his ownership. Chaffin v. Cummings, 76. 

4. To the validity of a levy made on such an execution upon the property of an 
individual, it must appear -

I. That he was a share holder to the amount lcviaed. -
It is not necessary, however, that such fact pe shown by the corporation reconis or 

by the officer's return. It is provable by parol. 

II. That the levying officer, forty-eight homs before the levy, gave him notice 
of the amount of the debt and of an intention to make the levy. -

It is not requisite, however, that t!,e levy be made at ~he end of the forty-eight hours, 
A levy was sustained, though not made till twenty-Jou,· clays afte,· such notice. 
Neither will such notice become ineffectual by an intermediate payment of a part 

of the debt. 

III. That there was no attachable property of the corporation. -
Held, that the levying officer's return upon the execution, that he cannot.find 

szich property, is conclusive evidence that there was no such property. Ib. 

5. In a controversy as to the validity of such a levy, it is not competent for the 
stockholder to object that the creditor had reserved and secured usurious 
interest in his contract with the corporation. lb. 

6. All the proceedings in the levy of an execution have reference to the time 
when the land was taken. Brown v. Lunt, 423. 

7. And intere,,t on the debt of the judgment creditor can only be computed to 
that time. JI,. 

8, A levy of the debt including the interest on the execution to the time of its 
completion, which was not till two days after the land was taken, cannot 
be upheld. lb. 

9. vV11ere the return upon an execution, issued upon a judgment, recovered 
against a husband and wife, for the debt of the wife beforn her maxriage, 
describes the real property levied ou, as "the property of said ,v. & A. (the 
judgment debtors,) being her right of inheritance;" such levy embrnces the 
husband's freehold and the wife's reversion, and is a valid transfer of her 
lm1d. :iJioore v. Richardson, 438. 

LIABILITY OF TOWNS. 

1. Tawna are bouncl to make and keep their highways "snfe and convenient" 
for travelers. 1 Tripp v. Lyman, 250. 

2. For an injury received by a defect occasioned by freezing and thawing of tbe 
road, they are liable t0 the party injured, if they have reasonable notice of 
such defect. lb. 

3. And in such action, evidence that a great portion of the ways in the same 
town were defective from the same cause only, is inadmissible. Ib. 

-i. "Where the inhabitants of a town neglect to open and build a legal road, laid 
out by the Commissioners, within the time limited for tlic,t purpose, they be
come liable to pay tl:e expenses conseq_uent on such neglect. 

Page, Petitioner, 553. 
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5. The liability of the town to pay for the expenses of making. the road, attaches 
at that time. Page, petitione1·, 5,53. 

6. Although the territory over which the road is laid, was incorporated into 
another town before the road was opened and completed by the agent, this 
will not relieve the town, in which the road was when laid out and ordered 
to be opened, from its liability for the expenses of building it. Ib. 

LIABILITY OF SHARE OWNERS IN RAIL ROADS. 

See LEVY OF LAND, 3, 4. 

LIEN CLAll1S. 

l. Wh€re the creditor would enforce a lien claim on logs, by an attachment 
under the provision of c. 216 of the Acts of 1851, against an administrator 
of an estate represented to be insolvent, the nature of the claim must ap-
pear in the writ itself. :McNally v. Ke1·swell, 550. 

2. If in such suit it does not appear by the writ, that a lien claim is sued for, 
no action can be maintained against the officer for neglecting to serve it. 

Ib. 

LIMITATION. 

1. By the statute of limitations a plaintiff may consider himself to have been 
under a disability to sue, while he was "without the limits of the United 
States;" the statute therefore makes an exception in his favor. 

Vaniey v. G1·ows, 306. 

2. That disability ceases, however, upon his return to any part of the United 
Stttes, however distant from the State of his domicile. lb. 

3. Of the meaning of the term" outlawed." Drew v. Drew, 389. 

4. At the expiration of six years from the time an unwitnessed note becomes 
clue, the statute of limitation attaches by presumption of law. lb. 

5. To prevent the operation of the limitation bar, under § 28, c. 146, R. S., it 
must appear, that the promisor resided without, and hacl no home within 
the State. lb . 

. ;3. The resiclence contemplated by that section is synonymous with dwelling-

. placi, or home. lb. 

'/. An absence from the State by the maker of a note, though long continuecl, 
without evidence of an abandonment of his home within it, will not pre-
vent the attachment of the statute of limitations. lb. 

Sec ACTION, 2, 3. AMENDMENT, 9, 10. COUNTY Co:.r:,!ISSION:!ms, 3. 

MAGISTRATE. 

1. A magistrate's warrant of commitment must show his jurisdiction to issue 
it. Gurney v. Tit.fts, 130. 
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2. If it show the want of such jmisdiction, it can give no protection to the 
officer who executes it. Garney v. Tufts, 130. 

3. By the A.et of 1851, c. 211, § 11, a magistrate might sentence the owner or 
keeper of spirituous or intoxicating liquor to stand committed for thirty 
days in default of payment of the fine imposed. Ib. 

4. But for such default, the magistrate has no authority to order the offender 
to be imprisoned until he pay the fine or be otherwise discharged by due 
course of law. lb. 

5. To entitle a party to appeal in a criminal prosecution, nothing more can 
rightfully be required than reasonable security for the appearance of the 
appellant, and for the prosecution of the appeal. State v. Gurney, 156. 

6. On an appeal from the sentence of a magistrate, imposing a lawful penalty 
for a specified offence, it is not competent for the Legislature to require any 
increase of the penalty to be imposed by the appellate Court after conviction 
by the jury. lb. 

7. The re<1uiring of any such increase, (as in the sixth section of the Act of 
1851, for the suppression of drinking houses and tippling shops,) is rm un-
constitutional restraint upon the right of tria: by jury. Ib. 

8. If, however, a defendant, in taking an appeal, acquiesce in the requirements 
of that Act, he cannot afterwards avail himself of their unconr,titntionality, 
or deny the validity of the appeal. Jb. 

9. Such increase of the penalty being unconstitutional and void, the appellate 
court may, after conviction by the jury, rightfully enforce the appropriate 
penalty. Ib. 

10. The penalty, which the magistnte was rer1uired to impose, is to be consid-
ered the appropriate penalty. lb. 

11. The requirement by statute, c. 211, § 6, of the laws of 1851, that the appel
lant from a justice or police court, shall, on conviction in the hi3·hcr court 
pay and suffer double tl,e amount of fines, penalties aud impriRonmont award
ed against him by the former tribunal, ha, no reference to the costs of the 
prosecution taxed before such justice or police court. Lord v. State., 1 77. 

12. A magistrate has no aut\10rity to issue a warrant to search a dwelling

house, for intoxicating liquors alleged to be kept for illegal sale, on the com
plaint of three persons competent to he witnesses, unless it shall fir.st be 
shown to him by the testimony of witnesses, reduced to writing and Ycrified 
by oath, that foey have reasonable ground for believing that such liquors arc 
there kept for illegal sale. State y. Staples, 228. 

13. Unless the warrant shows this preliminary proceeding, it is void. Ib. 

14. Of what constitutes a jm,ticc of the peace de facto. Brown v. Lunt, 423. 

15. The official acts of such justice, within the jurisdiction of a justice of the 
peace de jare, are valid, as they affect third parties, and cannot be inquired 
into collaterally. Jb. 

MALICE, EXPRESS OR IMPLIED. 

Sec INDICT~IENT, 14, 15. 
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MANDAMUS. 

See HIGHWAYS AND BRIDGES, 5. 

MARRIED WOME:N". 

1. The statute of 1847, c. 27, enacts, that a married woman may become the 
owner of real or personal property by beq ucst, demise, gift, purchase or 
distribution. To become the owner by purchase, she must make it from 
her own property,or that of others, by their consent, for her use. 

Merrill v. Smith, 394. 

2. The earnings of a Jeme covert are the property of her husband. lb. 

3. And a purchase, made on the credit, or from the means of her husband, 
gives the wife no property in the article purchased. lb. 

4. So property, purchased by a feme covert, by the avails of her labor, belongs 
to her husband. lb. 

5. In this State, to protect her own property, a married woman may maintain 
an action in her own name. Davis v. Herrick, 397. 

6. And she may hold property without paying for it an adequate conside!:ation, 
by direct or indirect conveyance from her husband, against his creditors 
subsequent to such conveyance. lb. 

7. If the conveyance was made to defraud existing creditors, whose debts were 
subsequently paid, the wife will hold the property against subsequent creditors 
of her husband. lb. 

8. By the statute of 1821, c. 60, § 1, a reversionary interest was made liable to 
attachment on mesne process, and to be taken on execution for the debts of 
the owner. Under that law, the reversion of a Jeme covert was liable to be 
levied on for debts of her"'contracting before her coverture. 

Moore v. Richardson, 438. 

See CoNVEYANCE, 5, 6, Fo1rnIGN ATTACHMENT, 1, 2. 

MASTERS OF VESSELS. 

1. The master of a vessel, merely as such, has no authority to order repairs in 
the home port. Jordan v. Young, 276. 

2. A vessel, moored at the wharf, in a town adjoining that in which the owner 
resides, is at her home port. lb. 

MINORS. 

See AGENT FOR THE SALE OF LIQUORS, 2, 4. 

MISDEMEANOR. 

See JUDGMENTS, 4. 
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MOKmrnXTS. 

Sec EnDEXCB, I, 20. 

:MORTGAGE. 

I. If the dernaudant mortgage the laud sought to he recovcrecl, to a third per
son, after action brought, it will not prevent his recovery. 

TVoodman v. 8mitli, 21. 

2. The validity of a mortgage of personal chattels, is not impaired, from the fact 
that it is rncorded upon a book of tho towu records. 

Head v. Goodirin, 181. 

3. A certificate of the clerk of the town, on the back of such mortgage, "·hen it 
was received, is legal evidence of the fact so certified. lb. 

4. And when he further certifies that he has recorded it, ,vithout other date 
than that of its reception, tliat is to be taken as tho time it was recorded. 

lb. 

5. The recording of a mortgage of personal property, supersedes the uecc.ssity of 
noting in the book of records, the time when it was received. lb. 

6. 'What effect the license of a mortgagor in possession, to erect a building on 
the land by another, may have upon the rights of the mortgagee, quere .. 

Walker v. Bla!,e, :373. 

7. A mortgage of personal property, to be valid against others than the parties 
to it, must be recorded, or the possession of the property taken and retained 

by the mort~agce. Beem,an v. Lawton, 543. 

8. A like possession is necessary to constitute a pawn or pledge. Ib. 

9. A mere executory agreement with defendant._ in .relation to personal pro
perty remaining in possession of the owner, confers on him no right of 
property or of possession. Ib. 

See DowEit1 I, 2, 3, 6, 7, 8. EQUITY, 3. FoRRCLOSURE, 1, 2. Fom:w:sr 

ATTAC!DIEXT, 8, 9, 10. NOTICE, 1, 2. 

MOTIOKS. 

See A~IE:'i"DMENT, 8. E:s.cErTrnxs, 1, 2. 

NAYIGATI0:'1.". 

Sec CoM~rnx :Frs1umrns, 8. 

NOTICE. 

I. A written notice upon a mortgagee, for an exhibit of the amount due, is not 
necessarily to be delivered bv the mortgager personally. A service of it bv 
an officer will be sufficient. · Far;cell v. Sturdirnnt, 308. • 
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2. The prescribing, in such a notice, of an unreasonable time or place, in which 
the exhibit is to be furnished, will not exonerate the mortgagee from the 
duty of furnishing it at a :reasonable place, within a reasonable time . 

. F'arwcll Y, Sturdivant, 308. 

OFFICER'S Jl;STIFICA.TIO~. 

1. If a magistrate's warrant of commitment in a criminal prosecution fails to 
slww that, on tl1c complaint, the accused was arrested or arraigned, or that 
he pleaded or was tried, or that there ,va,, any proof of his guilt; and if it 
expressly negatives that he "·as present before the magistrate; and if it 
also shows that an unlawful sentence of imprisonment was imposed upon 
him, such a warrnnt will not justiiy an otliccr in arresting him. 

Gurney v. Tujis, 130. 

2. From an arrest made upon such a warrant, the party arrested is entitled to 
be discharged by writ ,le homine replu_yia,ulo. lb. 

3. A sheriff is not liable upon a contract made by his deputy in his private and 
unofficial capacity, though such contract may have arisen out of some offi-
cial act performed by the deputy. Smithy, 13e,.ry, 298. 

4. I<'or the expenses of dcfouding a suit brought against the sheriff upon such 
a contract, he has no remedy upon the deputy or his sureties, their bond 
colltaining no indemnity against such suits. lb. 

5. To suit-; brought against the sheriff for official acts of his deputy, it is proper 
that the sheriff should take care that no judgment be wrongfully obtained 
against him. For the expenses of so doing, if judiciously incurred in good 
faith, he has remedy on the deputy's bond. Iii. 

G. For such expenses, incurre,l before the suit upon the deputy's bond, the 
sheriff may roco,·er, tl1ough in fact not paid by him till after bringing the 
suit. Jb. 

Sec AcTION, 20. AT'r.w1nrn:s-T, 1, 4, 5. 

ournm. 
1. \\'hen a person draws an order in favor of another, it is a presumption of 

Ja,.v, that the consideration for it was paid or secured at the time the order 
was drawn. Smith v. Poor, 462. 

2. An acccptctl unncgotiablc order on a thircl person, given by a debtor to his 
crc,litor for a precedent debt, is no defence to an action on such indcbtment, 
although the debtor has the original bill receipted as paid by such order. 

3. I'ayment of a piwedent debt, by such an 
srecial agreement to that effect. 

Jose v. Baker, 4G5. 

order, can only be proved by a 
lb. 

OUTLAWED. 

Sec LBUTATIO:s-, 3. 
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P AROL 'l'ESTI}10:NY. 

See EnnENcn, 22. Fo1rnc1,ost:nr., 3. 

I'ARTNERS. 

1. One of the partners may lawfully assign to a creditor thereof, a demand due 
to the partnership, after its d;sso/ution. Milliken v. Loring, 408, 

2. Tbe joint liability of partners is severed by their death, and a claim against 
their estate cannot be prosecuted against their administrator, in one action, 
although the same individuals should administer on both estates. 

,llcNally v. Kerswell, 550. 

See PLEADINGS, 5. 

PAUPERS. 

1. Chapter 3:l, § 48, provides, that towns shall be liable for any expense neces
sarily incurred for the relief of a pauper, by a person not liable for his sup
port, after notice and re,1uest made to the overseers and until provision 
shall be made by them. Grose v. Jay, G. 

2. "When provision is made upon such notice and request, the liability of tl1e 
town to pay any such reasonable expense ceases. lb. 

3. If the person, making the request, is employed by the overseers of the poor 
to keep the pauper for a limited time, and he continues to support tl1e pauper 
ajcer the time agreed upon has elapsed; the town will not be liable for such 
support afte:r the termination of their contract, without a new notice and re
quest, although the overseers knew the alleged pauper was unable to su11-
port himself. Ib. 

4. R. S., c. 32, § 1, provides, that upon the division of any town, and the incor
poration of a portion of its territory into another town, the settlement of 
persons residing upon such territory at that time, shall be in the town 
into which it is incorporated. Weld v. Carthage, 39. 

5. But the settlement of persons residing on territory set off from one town, and 
not incorporated into another, is not changed by such dismemberment. lb. 

PAWN OR PLEDGE. 

See MoRTGAm:, 8. 

PAYMENT OF :MORTGAGE. 

See Do,vER, 3. 
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PETITION FOR PARTITION". 

See AnATEMENT, 2, 3, 4. A~IENDMENTs, 5. HEIRS, 2. 

l)LANS. 

See EVIDENCE, 4. 

PLEADIN"GS. 

l. \Vhcn the defendant appears and pleads to the merits of the suit he thereby 
waives any o bjcctions to the want of service of the writ. 

Woodman v. Smith, 21. 

2. The corporate character of a plaintiff proprietary is admitted by pleading the 
general issue. Roxbury v. Huston, 42. 

3. The degree of certainty required in a plea in abatement is such, as to exclude 
all such supposable matters, as would, if allcgccl on the opposite side, defeat 
the plea. Tweed v. Libbey, 49. 

4. Thus, wl1en the plea is to the mode of service of tho writ, that the defendant's 
property was attached, but by the return thercot; no summons in the form of 
law was delivered to him, or left at the place of his last and usual abode, it 
is defective, although in the writ, he is declared against as an inhabitant 
of this State. Ib. 

5. In an action of tort, wherein the defendants are described, and the wrongful 
act is alleged to have been done by them, as partners, and they severally 
plead the general issue, the allegation regarcling the partnership, is immate-
rial and need not be provNl. IIead v. Goodwin, 181. 

G. In an action against a town for injury from a defective highway, proof that 
it was suffered on the precise day alleged in the writ is not required. 

Tripp v. Lyman, 250. 

7. If the parties to a suit 1mt in issue a matter, which is incapable of being 
legally made so, the Court may direct the pleadings respecting it to be 
struck out or disregarded. Jiam v. Ilam, 261. 

8. Aml the omission of the jury to find such an issue is no ground of exception. 
lb. 

9. A counter brief statement made up by the plaintiff's counsel and read to 
the Court during the progress of a trial, but which was not signccl by the 
plaintiff or his counsel, forms no part of the proceedings, and may be with-
drawn. Blaisdell v. Roberts, 239. 

POLICY. 

Sec INSURANCE. 

PRINCIPAL AND SURETY. 

See AcTION, 7. IlrLLS AND NoTES, 2. 
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PROPERTY IN CROPS. 

See LESSOR .A...'ID LESSEE. 

PROPRIETARY RECORDS. 

See EvIDENCE, 23. 

RAIL ROAD. 
• 

I. By§ 5, c. 9, of laws of 1842, rail road companies are made liable for injuries 
by fire, communicated by their locomotives, to buildings or other pl"operty, 

and may effect inslU'ance thereon i:n their own behalf. 
Clwprnan v. At. ~ St. Law. R. R. Co., 92. 

2. This statute liability is limited to property of a permanent nature, and ou 
which insurance may be effected. lb. 

3. For injmies to other prnperty, by fire, they will only be responsible in con
sequence of negligence, unskillfulness or imprudence in nmni:ng or conduct-
ing their locomotives. lb. 

See FOREIGN ATTACH)IE~T, 11, 12, 11. HIGHWAYS ,;.:-in BRIDGES, 5. 
LEVY OF LAND, 4. 

RECEIPTORS. 

Sec A TTAcrr,rnN T, 5. 

RECOGNITION OF TITLE. 

1. vVbere the plaintiffs organized themselves into a proprietary, aml claimed 
and exercised control over a township, malung sales of tl1P land, holding 
possession of the contracts made by their agents, ancl of the notes given 
on such contracts, and received payments for the lar.d; it was held, that 
the tenant, holding undei- one who had recognized their rights, could not 
dic:pute their title. Roxlmry -v. Huston, 42. 

2. The law will not presume a coU"veyance to have been made to a party in 
possession of land for many years, against his exprer,s aclmissions t:rnt no 
such conveyance has been made. lb. 

RECOGNIZANCE. 

1. By the R. S., c. ll6, § 10, a party, appealing from t1rn jur1gment of a justice 
of the peace, is required to recognize, "with conditio,1 to proscc'J.t8 Li., ap
pelll with effect, and pay all costs arising after the appeal.·' 

Frenr:lt Y. Snc!?.~ 1 DO. 

2. vVhere the magistrate required as a condition of the appeal, tlrnt tl,e rrrty 
should "pen;o11ally appc:u·" at the appellate court, and pay "all inten?ning 
dmxwges anc1 costs," such recognizailCC ·was unauthorized, and th•::: a1Jped Toid, 

lb. 
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RECORDED DEEDS. 

Where the deed, under which the demandant claims title, is intm:Iooed by him, 

without objection, this furnishes prima f arie evidence of its e:irecution and. 
delivery on the day of its date. W'1odman v. Smith, 21. 

REFERENCE. 

See Aw ,um, 1, 3, 4. 

REPLEVIN. 

See ATTACKMENT, 6, 

REPLEVIN BOND, 

1. In construing a replevin bond, to ascertain whl!ther it conforms to the stat
ute requirement, the intention of the parties must·govern. 

Green v. Walker, 25. 

2. To ascertain that intention in case of doubt, regard must be had to the gen-
eral purpose and object of the instrument. lb. 

3. Upon the assumption that the parties acted in·good faith, the construction 
should be such as to render the instimment available for its purpose, rather 
than such an one as will defeat it. lb. 

4, In an instrument, intended and used as a replevin bond, a condition by 
which the plaintiff obligor is bound to pay to hi1Melj, instead !Jf the defend
ant, the damages and costs, which may be recovered in the suit, will be 
deemed a clerical error, and be construed as a condition to pay to the de
fendant such damages and costs as the defendant may recover in the suit. 

lb. 

5. Such an error, therefore, will not defeat the efficiency of the bond: lb. 

RES GEST.IE. 

See A.GENTS, 3, 4. 

REPORT 1OF EVIDENCE. 

1. The provision made by the Act of 1852, c. 246, § 8, for the disposition of 
"all questions of law arising on reports of evidence," h~ reference only to 
cases submitted on the evidence, by agreement of the parties, to the decision 
of the Court, without being passed upon by the jury. 

Palmer v. Pinkham, 252. 

2. Whether testimony was rightfully admitted fJt ea;cluded cannoi arise under 
this provision. Ji,. 

VOL, XXXVII, 80 
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3. Nor does the provision ill' the same section as to " all motions for new trial 
upon evidence as reported by the presiding Justi~e," authorize any question: 
respecting the admission or exclusion of testimony to be raised on such motion, 

Palmer v. Pinkham, 252. 

RESPONDEAS OUSTER. 

See JUDGMENT, 4. 

REVERSION. 

See LETY OF LAND, 10. MARRIED ,vo~rnN, 8, 

RIGHT BY INHERITANCE. 

Sec HEIRS, 

RIP ARIAN PROPRIETOR. 

1 Sec CoLoNIAL OnmNANcE, 3, 

RISK. 

I. Where the owner of a large quantity of corn in bulk, sells a certain number 
of bushels therefrom and receives his pay, and the vendee takes away a 
part, the property in the part sold, vests in the vendee, although it is not 
measured or separated from the heap. Waldron v. Chase, 4H. 

2, Such property left in charge of the vendor remains at the risk of the vendce. 
Jb. 

3. Where the heap in which such property was left, was mostly destroyed by 
fire, the owner is not liable for any part of that saved, in an action of as
sumpsit by the vendee, without some evidence from which a promise may 
be implied. Ib. 

RULES OF COURT. 

See pp. 56i - 596. 

SALE. 

I. Upon a party alleging fraud, is imposed the burden of proving it. 
Bartlett v. Blake, 124. 

2. The insolvency of the vendor at the time of the sale of a chattel in an unfi.1.1.
ished state, his treatment of the property as his own in completing it after 

.. such sale, do not furnish conclusive evidence of a fraudulent sale; but those
indicia of fraud may be explained so as to rnake the sale valid as against 
the creditors of the vendor. IE,. 
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:3, The sale and delivery of a chattel in an unfinished state, but which, by 
agreement of the parties, is left in the control of the vendor to finish, is 
sufficient to vest the property, after its completion, in the vendee, as against 
the attaching creditor of the vendor. Bartlett v. Blake, 124. 

4. vVhere an unfinished chattel, to be completed by the vendor, was transfer
red by a bill of sale absolute on its face, but containing the clause "allow
ing the vendee the right to take the same at will," such clause will not 
authorize the vendee to repudiate the contract. lb. 

5. A bargain for personal property of more value than thirty dollars, without 
any delivery, or any thing in earnest to bind it, or part payment, or some 
note or memorandum of it in writing, signed by the party with whom the 
bargain is made, docs not change or affect the title of the property that is 
the subject of it. Head v. Goodwin, 181. 

6, A grant of goods, which do not belong to the grantor at the time of the 
grant, is void. lb. 

7, And if the grantor subsequently acquire title to such goods, it requires some 
new act on his part, evidential of carrying the sale into effect, to transfer 
the title to such grantee. Ib. 

8, Where A sold one halj of a chaise to whicn he had no title, and afterwards 
purchased the chaise, and th\) same night delivered it to the custody of the 
person to whom he had sold one half, without any avowal that the delivery 
was to effectuate the former sale, this was not such a new act as to transfer 
the property. Ib. 

9, To make a sale of personal property valid without a written contract, where 
nothing is paid, there must be a legal delivery, 

J[eans v. Williamson, 556. 

10, But it is not necessary for such delivery, that the property should pass into 
the hands of the vendee; if it is so situated, that he is entitled to, and 
can rightfully take possession of it at his pleasure, the sale is perfected. 

lb. 

See AGENT, 3, 

SCHOOL TEACHER. 

See AcTioN, 10. 

SEAL. 

See CoRronATIONS, 3. 

SEAMEN. 

See CoNTRACTs, 7, 8. 
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SELECTMEN. 

See- FORFEITURES AND PENALTIES, 3, 4, 6. 

SEIZEN. 

See DowER, 1, 2. 

SET-OFF. 

1. A claim in set-off, to be available, must be due and payable at the time of 
the commencement of the plaintiff's action. Houghton v. Houghton, 72. 

2. But a mere liability as surety, existing at the time, but not discharged till 
after the plaintiff's suit, cannot be allowed in set-off. lb. 

See JUDGMENT, 2,. 3. 

SETTLEMENT. 

See PAUPERS, 4, 6. 

SHERIFF. 

See LIEN CLAIMS, 2. OF}'ICER's JUSTIFICATION, 1, 3, 4, 6, 6. TRESPASS,] 
8, 10, 11. 

STATUTES AND CONSTITUTIONAL PROVISIONS, CITED, COM
MENTED UPON, &c. 

4 Edw. c. 1, 
2 Geo. c. 20, 
8 Henry, 22, 

Ordinance of 1641, 

11 Will. 3, c. I, 
c. 23, § 1. 

1813, c. 34, § 6, 
1819, Act of March 3, 

ENGLISH STATUTES. 

Counties, 

COLONIAL STATUTE. 

PROVINCIAL STATUTES, 

423 
423 
461 

........... 472 

General Sessions, . . . . • • . . • • . • 29 
Province Laws, Ancient Charters, 267- 8, • 461 

STATUTES OF UNITED STATES. 

Fishermen, 

" 
236 
236 
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Art. 4, part 3, § 1, 
Art. 1, § § 6, 8, 

INDEX. 

CONSTITUTION OF MAINE. 

637 

156 
165 

STATUTES OF MAINE PRIOR TO THE REVISED STATUTES, 

1821, C, 73, 
1831, c. 500, 
1821, c. 52, § 9, 
1821, c. 39, 
1839, Feb, 20, 
1821, c. 60, § 1, 
1838, C, 313, 
1821, c. 118, § 13, 

CHAP. 32, § 48, 
69, § § 2, 3, 7, 

146, § § 1, 19, 
32, § § 1, 2, 

114, § § 27, 28, 

Sessions, • , , , . , .• 
County Commissioners, , 
Limitation, . • 
Foreclosure, 
Foreclosure, • . , • , 
Redemption of Land, . 
Taxes,. 
Ways, ••.... , 

REVISED STATUTES. 

29 
29 

303 
386 
386 
438 
444 
451 

Paupers,, . , ••••• , ••••• 9 

Usury, . . • . • • . • • . . • • • • • 16, 190 
Limitations, . . 318, 29 
Paupers, • . . . • • . . • • . • • • • 39 
Service of Writs, • , •.••...•• 49 

25, § § 1, 30, 31, } W 
40 

, 7 ays, , 
'D ' 

• 69, 86, 112, 250, 451, 563 

115, § § 41, 44, Set-off, . 72 
6 § 62, , 88 

73, § § 12, 14, Weights and Measures, 88 
120, § § 10, 15, Personal Actions, . . 97 
145, § 19, Possession of Land, . 97 
116, § 10, Appeals, • • , • • • 100 
142, Personal Replevin, . 130 
158, § 16, Illegal Contracts, . 196 

66, § § 2, 20, Surveyors, . , • 203 
133, § 20, Depositions, . , 208 
100, § § 14, 15, Court Records, . 230 
111, § § 1, 7, Trustees, . . . . 264 
U6, § § 1, 3, 28, Limitations, . . . • . . • . . • • 29, 306, 389 
117, § § 38, 40, Attachment, .• , .•....•.•.. , 314 
119, § 4, 16, 17, 58, Foreign Attachment, .• , .•. , , . 220, 314 
93, § 3, Descents, . 333 

162, § 5, Penalties, . . . . . 329 
164, § § 7, 8, 9, Nuisances, 329 

5, § 6, 22, Notice and Penalties, • 69, 329 
91, § § 14, 1, 17, 

24, 26, 
164, § 1, 7, 8, 9, 
166, § 7, 
129, § § 4, 5, 

17, § 45, 
85, 

} Deeds, Contracts, . • 349, 423 

Nuisances, , , • , ••..••.•• 329, 361 
Jurisdiction, 361 
·waste, • . • • 363 
Schools, , . , . 36 7 
Common lands, 379 
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146, § 28, 

115, § 3, 
110, § § 7, 20, 
133, § § I, 2, 3, 17, 

94, § § 1, 2, 4, 24, 

14, § 51, 
81, § 16, 

154, § 29, 
61, § § 4, 5, 6, 

110, § § 22, 23, 
131, § § 7, 9, 
115, § 56, 

97, § 15, 
96, § 16, 
14, § § 17, 18, 19, 
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Absence, 
Service of writs, 
Guardian, . 
Deposition, 
Levy of Real Estate, 
Taxes, 
Rail Roads, 
Feloneous Assaults, 
Shell Fish, 
Dower, 
Bastardy, 
Costs, . 
District Court, 
Jurisdiction of Supreme Judicial Court, 
Taxes,. 

STATUTES OF MAINE PASSED SUBSEQUENT TO THE REVISED STATUTES, 

1846, c. 192. 
1842, c. 9, § 5, 
1842, c. 31, § 14, 

Usury, .••...•• 
Liability of Rail Roads, 
Tenants in Common. . 

380 
389 
406 
411 

423 
444 
4&1 
468 

472 
500 
546 
548 
548 
548 
561 

16 
92 

97 

8/j 211 § § 4 5 6 8 11 I t · t· L" ~ 130, 156, 165, 177 1 1, c. , , , , , , n ox1ca mg 1quors, ( 244, 400, 5l7 

1854, c. 85, Amendment of c. 119, § 63, R. S., •.... 199 
1853, c. 48, § § 8, 9, 11, Intoxicating liquors, ....... 228, 244, 517 
1852, c. 246, § 8, 14, Reports of Evidence, ...•.•... 252, 386 
1852, c. 2GG, Illegitimate Children, . 333 
1847, c. 27, Married \\,-omen, 359 

1844, c. 114, Married ·women, . 359 

1847, c. 25, § 6, School Teachers, . 367 
1845, c. 159, § 2, Taxes, • . . . . 369 
1847, c. 27, Married \Vomen, . 394, 397 
1853, c:. G, Guardians, 406 
1854, c:. 68, Acknowledgment of Deeds, . . • . . 423 
1845, c. 159, § 10, Taxes, . . • . . . . . . . • • . . 444 
1847, c. 28, Appeals from County Commissioners, 446 

1846, c. 22, 
1852, c. 246, 

1851, c. 216, 
1847, c. 28, 

1850, c. 355, 

Non-tenure, . 
District Court, 
Lien, ...• 
Appeal, ..• 
Special Acts, 

SUPERINTENDING SCHOOL COMMITTEE. 

See ACTION, 8, 9. 

SUPPLIES. 

See Pat1rEns, 2, 3. 

509 
548 
550 
653 
553 
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SURVEY L°'ID SURVEYORS. 

See CoNTRAcTs, 4, 5. 

SURVIVING PARTNER. 

See FOREIGN ATTACHMENT, 7, 

TAXES, 

l. It is provided by law, that "all personal property of the inhabitant$ of thfo 
State" shall be subject to taxation in the manner therein d€Clared. 

Baldwin v. Trustees of Jvlinisterial Fund, 369. 

2. The term "inhabitants," as used in the Revised Statutes, embraces bodies 
corporate as well as individuals. lb. 

3. The property of corporations, when not otherwise subjected to assessment to 
the shareholders, is taxable to such corporation. lb. 

4. T~ incur such liability, it is not necessary that the corporation should be the 
owner of the property, or should have a beneficial interest therein; it is 
enough that they have the legal ownership. lb, 

5. Thus the trustees of a fund for the support of the gospel ministry, though 
living in different towns, are liable to be assessed for such fund in the town 
where the income is to be applied. lb. 

6, The Act incorporating the Cumberland Marine Railway authorized the com• 
pany to hold personal ,md real Mate, and required that the whole propm·ty 
should be divided into shares, and that such shares should be considered in 
all respects as personal estate. - Held, that under the pro, isions of R. S., c, 
14, § 51, and laws of 1845, c. 159, § 10, the real estate belonging to the com
pany if; liable, as such, to taxation. 

Cumberland Marine Railway v. Portland, 444. 

7. By R. S., c. 14, § 18, it is provided, that if after notice by the assessors, an 
inhabitant of the town shall not bring in the required lists, (for the pur
poses of taxation,) he shall be thereby barred of his right to make appli• 
cation to the County Commissioners for any abatement of the assessment 
on him, unless he shall make it appear that he was unable to offer such 
list at the time appointed. Winslow v. County Commissioners, 561. 

8. Before this mode of redress can be made available by any inhabitant, he 
must personally carry in such list to the assessors, and be ready to make 
oath to its correctness, if required; or make it appear to the Commissioners 
that he was unable to offer such list at the time appointed. lb, 

TENANT. 

1. If a tenant continues in possession after the expiration of his lease, the bur
den of proof is upon him to show the acquiescence of his landlord. 

Chesley v. Welch, 106, 
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2. A tenant, holding under a lease for a definite time, may, by a delay af the 
lessor to enter after its termination, acquire the rights of a tenant at will. 

Chesley v. Welch, 106, 

3. But if the lessor shall enter immediately on the termination of the lease, the 
lessee can have no rights to the emblements, though he still remains on the 
premises. lb. 

TITLE. 

I. 'Where one agreed to build a barn for another, giving him the election, to· 
keep it and pay for it in other property, or allow the builder to move it off, 
the property in tho barn, when accepted, passed from tho former to the· 
latter. Walker v. Blake, 373. 

2. And the ttsing of such barn, without objection, is sufficient evidence of ac-
ceptance, lb. 

, TOWNS AND TOWN RECORDS. 

See LIABILITY OF TOWNS, 4, 5, 6. WAYS, 10. 

TRADITIONARY EVIDENCE, 

See EVIDENCE, 3. 

TRESPASS A~ TROVER. 

1. A recorded title deed of real estate is sufficient authority for the holder to 
maintain an action of trespass for a wrong done to the estate. 

Wentworth V, Blanchar,d, 14. 

2. And in such action, the defendant cannot controvert the plaintiff's title r,f 

record, unless the acts by him done were authorized by one having title or 
right thereto. lb. 

3. 'Where the defendants, in an action of trover, set up a title to the property 
alleged to be converted, by purchase, and they fail to establish their title, the 
conversion takes place at the time they received and claimed it as their 
own. Head v. Goodwin, 181. 

4, Where the defendant pleads soil and freehold, in an action of trespass quart1 

.clausum by one in peaceable possession under a recorded levy, but fails to 
show title in himself, or that the acts done were under one having title or 
right, a verdict in his favor cannot be sustained. Blaisdell v. Roberts, 239. 

5. Such dP.fendant is a mere wrongdoer, and cannot controvert the plaintiff's 
prima facie title. lb. 

6. There can be no conversion of property by a defendant, without an actual 
possession of it, or the exercise of such a claim of right or of dominion over 
it, as assumes a right to hold the possession or to deprive the other party 
of it, Fernald v, Chase, 289, 
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7. To make out a conversion, tliere must be proof of a wrongful possession, or 
of the exercise of a dominion, in exclusion or defiance of the owner's right, 
or of an unauthorized and injurious use, or of a wrongful detention after 
demand. Fernald v. Chase, 289. 

8. An officer who seizes goods as the property of a debtor, which do not belong 
to him, is a trespasser, and no subsequent disposition of the property can 
deprive the true owner of his rights thereto, Symonds v. llall, 354, 

9. A purchaser of such goods at a public sale acquires no title to the property 
as against the owner, and if he remove them, is liable to an action of tres-
pass. Jb. 

10. And the officer and purchaser may be joined in one action. Jb, 

11. But damages for the separate trespass of one of the defendants cannot be 
included in a judgment against both. Ib. 

Sec EVIDENCE, 10, 

TRUSTEE. 

See A)mNm!ExTs, 4. ExECUTons, 2. Fo1tEIGN ATTACHMENT, 

TRUSTS. 

1. A trust, though secret, is not conclusive evidence of fraud, as to the creditors 
of either the grantor or grantee. It is open to explanation. 

Brown v. Lunt, 423. 

2. Although a party cannot be compelled to execute a parol trust, he may do· 
it voluntarily, and his creditors cannot object. lb. 

3. And when a deed, executed in part fulfillment of a parol trust, and in part
for a valuable consideration, good upon its face, is attempted to be impeach
ed, parol evidence is admissible to show the real cons~deration on which it 
was executed. Jb. 

4. ,vhatever light the king had by royal prerogative in the shores of the sea 
or navigable rivers, he held as a jus publicum, in trust for the benefit of the 
people, for the purpose of navigation and of fishery. 

Moulton v. Libbey, 472, 

USURY. 

1. -Under c. 1D2 of the Acts of 1846, the proof of usurious interest, which 
affects the costs in a suit, must be adduced at the trial. 

Hankerson v. Emery, 16. 

2. The inclorsement upon a note, before suit brought upon it, of the usurious 
interest, which was reserved at its inception, cannot deprive the plaintiff of 
his costs. lb. 

3. The privilege of a party of swearing to usury in his contract, is personal to 
him who alleges it. Thornton v. Blaisdell, 190, 

VOL. XXXVII. 81 
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4. Thus where one of two defendants in a sui~ upon a note is ctefoultcc1, he 
cannot be a witnesG to prove usury in the contract. 

Tlwrnt,Jn v. Li'. ·;,,}cU, 1'.JO. 

See LEVY OF Llh'<D, 6. 

VENDOR AND VENDEE. 

See RtsK. 

VERDICT. 

1. Of the grounds of setting aside a verdict as against evidence. 
Weld v. Chadbourne, 221. 

2. 'Where tl1e only grouncl of recovery against the defendant was, that he repre

sented himself to one to be a partner with anotl1er, who bought merchandise 
of the .plaintiffs ; a verdict for the defendant will not be set aside, when it 
did not appear from the evidence on the trial, that such 1·epresentation was 
co=unicated to the plaintiffs before the delivery of their goods. 

Palme,· v. Pinkham, 252. 

VOLUNTARY PAYMENT. 

If one, with a full knowledge of all the 
ledge, voluntarily pays money under a 
action to recover it back. 

facts, or with the means of know
claim of right, he can maintain no 

Gooding v. Morgan, 419. 

See AcrroN, 15, 16, 17. 

"\VASTE. 

l. By c. 129, R. S., it.is provided, that one having the next immediate estate of 
inheritance, may maintain an action of wru,te, against a tenant for life, who 
suffers or commits any waste on the premises. Hunt v. Hall, 363. 

2. No such action can be maintained by one having only a contingent remain-
der. Ib. 

3. A testator devised land to his wife during her life, and at her decease to be 
divided among his children, and the heirs of such as may then be deceased. 
Held, that the remainder, after the termination of the life estate of his wife, 
was contingent until her death. Ib. 

WAYS. 

1. Although no evidence is produced of the legal laying out of a town way, 
that fact may be inferred after a long series of years, in connexion with other 
facts tending to show tl).at it was a town way. Bigelow v. Hillman, 52 .. 

2. The mere use by the public of a town way for many years, will not divest 
the town of its jurisdiction over it. Ib. 
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3. An unrestricted vote to discontinue a town vrny, takes effect from its pas
sage; though the meeting at.which it is passed, maybe adjourned to a subse-

queut rfay. JJige/ow Y, IIillman, 52. 

4. Whether such a vote can be reconsidered, after the rights of third parties 
have intervened, quere. lb. 

5. A right of way cannot be established by iiser, where such use arose by 
reason of a legal location. Larry v. Lunt, 69. 

6. A town way, which had its origin and continuance ·by virtue of a legal loca
tion, may be discontinued, although used for more than twenty years. Ib. 

7. A petition for the location of a county road, is sufficiently definite, if it sets 
forth its termini, and the general course between them. 

Sumner Y, Oxford, 112. 

8. And where alternative places are described for the location, this furnishes no 
-valid objection to proceedings thereon. lb. 

(). Where actual notice has been given to parties interested in the location of a 
eo1mty road, the want of the statute notice will not avail to quash the pro
ceedings, unless some right has been lost or some injury suffered by reason 
of the omission. lb. 

10. Where it appears that a way had its origin in the action of the town, and 
has been repaired and used by the citizens as a town way for a long se1·ies of 
yeam, witl10ut any complaint of the owne1· of the land over which it passes ; 
it may be infened that all the requirements of the law had been complied 
with in its original location, tbough the records of the town may not exhibit 
full proof of such preliminary proceedings. Gibbs v. Larrabee, 506. 

11. In laying out a highway, the Commissioners are not required to follow 
minutely tl10 line indicated in the petition, but a substantial compliance 
with it, under the exercise of a sound discretion, is all that is demanded. 

1Yayne ~ Fayette, Petitioners, 558. 

12. vVhere neither public nor priYate i11jury appears to ha-ve been sustained, 
by a slight deviation in the road as located, from that prayed for, the Court, 
in the exercise of its discretionary power, will not interpose to vacate the 
proceedings. lb. 

See LIABILITY OF To=s. 

WHARF. 

Sec CONSTRUCTION OF DEEDS, 13. 

WILLS. 

See CONSTRUCTION OF DEEDS, 6, 10, 11. 

WITNESSES. 

1. A release to the payee under seal, as to all liability on the note, for a con
, sideration.less than the amount clue thereon, will make him competent as a 

witness for the holder. Hankerson v. Emery, 16. 
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2. Tho foll payment of the note inclorsccl, would not impair the comideration 
of that release. Hankerson v. Hmtry, 1 G. 

3. In an action involving the boundaries of tl1e lancl, the grantor is a compe
tent witness for the grantee, after he is release,! from bis covenants of wr.r
ranty, notwithstanding he has reserved in his deed the right to retake 
possession, and have the use of the same durin;I his life, should he need it 
for his support. Gilbert v. Curtis, 45. 

,!, In a suit against two clefondants upon a promissory note, if one is defaulted 
he is incompetent to testify for the other. 1'1wndon v. TJlaisdell, 190. 

5. A receipter to the officer for property attached on a writ, is incompetent as 
a witness for the defendant on the ground of interest. 

Jordan v. J"oung, 27G. 

G. That interest, however, may he dislodged by a deposit made with him of 
money sufllcient for his indemnity, with authority to appropriate it for 
that purpose. lb. 

7, And this will be the result of such a deposit, though made by the attorney, 
of his own money, without previous authorization from the defendant. 

lb. 

8. A party, calling a witness who misstates a particular fact, is not precluaed 
from ~hawing by other competent evidence the truth of the fact, in contra-
diction to t\1e testimony of his own witness. Ilalt v. Jl,mgldon, 411. 

WRIT DE II01'.fIXE REPLEGIAXDO. 

WHITS. 

Src Lrnx CLAIM, 1, 2. 

WRONGDOER. 

Sre Tm,:,PAss, 4, 5. 




